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Abstract

This thesis brings together a selected sample of my sole-authored legal research
publications completed between 2008-2016 and published during the period whilst I
held the position of Senior Lecturer in Law at Kent Law School, in the University of
Kent (UK). The published works focus on a common subject area: the evolving
provisions, principles and institutional structures underpinning the legal framework
of the European Union (EU) relevant to the enforcement of EU environmental law.
Much of the original inspiration and motivation to undertake research in this legal
area may be traced back to my experience working as an official (legal
administrator) within the European Commission’s Environment Directorate-General
of the EU between 2001-2003, during which time I engaged in a range of duties
connected directly or indirectly with law and policy concemning the enforcement of

EU environmental legislation.

The principal aim of this thesis is to provide an overview of the legal analysis and
appraisal undertaken by my selected published works on EU law concerning the
enforcement of EU environmental protection legislation, drawing out their key
findings and ideas and identifying how they complement one another as a collective
body of research. The selection of published works chosen for this thesis includes a
total of seven pieces, specifically six journal articles and one monograph. This
research aims to contribute to a better and more complete understanding of the
scope, contents and impact of the EU’s legal framework relevant to the enforcement
of EU environmental law, whilst also providing critical appraisal and insights into

possibilities for enhancing its effectiveness.
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Supporting Statement

A. Introduction

A1 Overview

This thesis brings together a selected sample of my sole-authored legal research
publications completed between 2008-2016 and published during the period whilst I
held the position of Senior Lecturer in Law at Kent Law School, in the University of
Kent (UK). The published works focus on a common subject area: the evolving
provisions, principles and institutional structures underpinning the legal framework
of the European Union (EU) relevant to the enforcement of EU environmental law.
Much of the original inspiration and motivation to undertake research in this legal
area may be traced back to my experience working as an official (legal
administrator) within the European Commission’s Environment Directorate-General
of the EU between 2001-2003, during which time I engaged in a range of duties
connected directly or indirectly with law and policy concerning the enforcement of

EU environmental legislation.

The EU’s first tentative steps towards establishing a political interest in the
environment began in the early 1970s with the adoption of its first programme of
political action on the environment' and initial pieces of environmental protection
legislation.ZSubsequently, environmental protection matters developed to become
one of the most important areas of Union policy activity. By virtue of a number of
amendments made to the foundational treaty framework of the EU dating back to the
Single European Act 1986, the Union’s constitutional fabric has been adjusted so as

to ensure that environmental protection is officially included as one of its common

"In 1973 the EU adopted its First Environment Action Programme (OJ 1973 C112/1).

> The first genuine environmental legislative instruments adopted by the EU were in 1975 in the form
of the former Directive 75/439 on waste oils (OJ 1975 L194/23) and Directive 75/442 on waste (0J
1975 1.194/26).
’0J 1987 L169.



policy fields." EU treaty provisions now stipulate that environmental protection
requirements must be integrated into the definition and implementation of all Union
policies and activities,’and that the Union *shall work for the sustainable
development of Europe’ as well as a ‘high level of protection and improvement of
the quality of the environment’.® These commitments have also been entrenched
within the fabric of the EU’s Charter of Fundamental Rights, adopted in 2000 and
made legally binding since December 2009 by virtue of the 2007 Lisbon
Treaty.’Since the inception of the EU’s environmental policy, the Union has adopted
several hundred pieces of legislation concerned with environmental protection
covering several sectors of policy including inter alia water, waste management.
nature protection, chemicals and air quality.® Both the material range and depth of
this legislative intervention has had a profound impact on the Union’s development
as a regional international organisation, including that of its constituent member
states. It is estimated, for example, by the European Commission that some 80% of
environmental legislation adopted by EU member states derives from Union level

obligations.’

Notwithstanding the elevation of importance attached to environmental protection by
the EU, the Union continues to face considerable challenges to ensure that its
binding environmental policy decisions are duly implemented by the EU member
states within their respective national territories. For instance, in 2011 an
environmental consultancy report assessed the annual cost to member states of non-
implementation of the Union’s environmental legislative acquis at

€50bn.®Moreover, the environmental sector has for several years consistently been

* See Arts.191-193 of the Treaty on the Functioning of the EU (TFEU). (For a consolidated version of
the TFEU see the EU’s Official Journal: (O] 2016 C202).

> See Art. 11 TFEU.

¢ See Art. 3(3) of the Treaty on European Union (TEU) as amended. (Consolidated version of TEU:
012016 C202).

7 Art.37 of the EU Charter of Fundamental Rights (OJ 2016 C202).

® The European Environment Agency has recently estimated that in total some 500 pieces of EU
secondary environmental legislative and other regulatory instruments have been adopted by the
Union: see The European Environment — State and Outlook 2015: Synthesis Report (EEA.,
Copenhagen 2015) at p 21 available at: http://www.eea.europa.eu/soer

’See Management Plan 2013, Environmental Directorate-General (DG ENV) of the European
Commission (14.1.2013) at p17 (ARES(2013)416906) available at:
http://ec.europa.eu/dgs/environment/pdf/management plan 2013 .pdf

' COWI The Costs of not implementing the environmental acquis (September 2011) - Final Report
(ENV.G.1/FRA/2006/0073). Available for inspection at:
http://ec.europa.eu/environment/enveco/economics_policy/pdf/report _sept2011.pdf




ranked as a common policy area featuring a sizeable number of complaints from the
public as well as infringement cases pursued by the European Commission against
EU member states for breaches of EU environmental law.''In order to meet that
challenge, the EU has established and developed over time a substantial body of
rules and supranational institutional supervisory procedures intended to assist with

the task of ensuring that its EU environmental rules are adhered to at national level.

The centrepiece of the published work supporting this thesis is the second edition of
my monograph Enforcement of EU Environmental Law: Legal Issues and
Challenges published by Routledge in 2015 (the first edition having been published
in 2006). The book, comprising 350,000 words across 16 chapters, contains a
detailed and comprehensive analysis of the various legal and institutional
mechanisms developed at EU level concerned with EU environmental law
enforcement. In analysing the key legal principles and mechanisms that together
constitute the body of EU law concerned with enforcement of EU environmental

legislation, it contains three principal parts:

the infringement procedures contained in Articles 258 and 260 of the Treaty on the
Functioning of the EU (TFEU) enabling the European Commission to take legal
action against EU member states over infractions of EU environmental law;

the body of EU rules assisting private persons in taking an active role to enforce EU
environmental law; and

the corpus of Union law either stipulating requirements for national authorities of the
EU member states or assisting them in connection with fulfilment of their
responsibilities of ensuring proper implementation and application of EU

environmental statutory obligations.

' In its latest annual monitoring report on the state of implementation of EU Law covering the year
2015 the European Commission records that 20% of all open infringement cases (276) involved the
environment sector, the largest number of any EU common policy area. In addition, 17% of all new
infringement cases opened in 2015 (126) concerned the environment, representing the third largest
number amongst EU policy sectors behind financial services and transport, and 10.5% of 3,450
complaints from the public filed with the Commission concerned alleged breaches of EU
environmental law (363) representing the fifth largest number amongst EU policy sectors behind
employment and social affairs (612), internal market (552), justice and consumers (524) as well as
taxation and customs union (423). See (COM(2016)463) European Commission Report Monitoring
the application of European Union law 2015 Annual Report, 15.7.2016 (available at:
http://ec.europa.eu/atwork/applying-eu-law/docs/annual_report 33/com 2016 463 en.pdf)



The comprehensive nature of the monograph’s analysis, in exploring and appraising
what it terms the ‘tripartite structure’ of EU law’s involvement with law enforcement
in relation to its environmental policy area, constitutes a unique approach to the
investigation of this legal subject area. The principal contributions to the
development of legal academic research made by the book and journal articles
included in the list of published works supporting this thesis are summarised in

section B.4 below.

The publications other than the monograph supporting the application concern
enforcement of EU environmental law and complement the research work
undertaken in the book by either focusing on particular legal issues or developments
in more depth or considering niche topics not directly addressed in the monograph.
The distinct but complementary contribution of each publication will be made
apparent in Section B below, which provides a summary of the research works and
how they enhance our understanding of the various legal principles and mechanisms
developed under the aegis of EU law for the purpose of enhancing the state of due
and proper implementation and application of Union environmental protection

statutory obligations.

This thesis is structured so as to be divided into three main sections, namely: Section
A (Introduction), Section B (Commentary on Research) and Section C (Theoretical
Context of Published Works). The remainder of this introductory section includes a
list of the published works selected for this thesis. Section B, which constitutes the
main body of the thesis, provides an overview and summary of the principal contents
and findings of as well as contributions to research made by the selected published
works. The publications are explored within a coherent thematic context, in order to
underpin direct and indirect connections and complementarities between them and
assist in outlining their appraisal of the developments made to and challenges
confronting the Union’s legal framework concerning the enforcement of EU
environmental law. The final part of Section B draws together and reflects on the
published works’ principal findings. Section C places the published works within an
overall theoretical context and framework, notably analysing how they relate to
contemporary legal theoretical discourse on understanding the drivers underpinning

statal compliance and non-compliance with international obligations.
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A.2 Research and Publications List

Book

Hedemann-Robinson M, Enforcement of European Union Environmental Law:
Legal Issues and Challenges (2™ edn, Routledge, 2015). ISBN 978-0-415-659959-
8. Hardback 722pp.In total ca.350,000 words.
http://www.routledge.com/books/details/9780415659598/

For the purposes of this doctoral submission Chapter 5 is provided as a selected
extract (Chapter 5 ‘Enforcement action brought by the European Commission (3):

some critical reflections’ — pp196-260). (Approx.20,300 words)

Selected Journal Articles(in chronological order)

Hedemann-Robinson M, ‘The Emergence of European Union Environmental
Criminal Law: A Quest for Solid Foundations — Part I (2008) 16(3) Environmental
Liability 71-91 and ‘The Emergence of European Union Environmental Criminal
Law: A Quest for Solid Foundations — Part II” (2008) 16(4) Environmental Liability
111-136. ISSN 0966 2030. (Approx.30,000 words)

Hedemann-Robinson M, ‘Enforcement of EU Environmental Law and the Role of
Interim Relief Measures’ (2010) 19(5) European Energy and Environmental Law
102-114. ISSN 0966-1646. (Approx. 20,000 words)

Hedemann-Robinson M, ‘EU Enforcement of International Environmental
Agreements: The Role of the European Commission’ (2012) 21 European Energy
and Environmental Law 2-30. ISSN 0966-1646.(Approx. 19,300 words). Also
printed as part of an edited collection in Ch23 of Krémer L (ed), Enforcement of
Environmental Law (E Elgar, 2016).
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Hedemann-Robinson M, ‘EU Implementation of the Aarhus Convention’s Third
Pillar: Back to the Future over Access to Environmental Justice? — Part 1° (2014) 23
European Energy and Environmental Law 102-114. ISSN 0966-1646 and *EU
Implementation of the Aarhus Convention’s Third Pillar: Back to the Future over
Access to Environmental Justice? —Part 2° (2014) 23 European knergy and
Environmental Law 151-170. ISSN 0966-1646.(Approx.26,000 words)

Hedemann-Robinson M, ‘Enforcement of EU Environmental Law: Taking Stock of
the Evolving Legal Framework’ (2015) 24(5) European Energy and Environmental
Law115-129. ISSN 0966-1646.(Approx. 12,100 words)

Hedemann-Robinson M, ‘Environmental Inspections and the EU: Securing an
Effective Role for a Supranational Union Legal Framework’ (2016) Transnational
Environmental Law. First View DOI http://dx.doi.org/10.1017/S2047102515000291
Published online: 04 March 2016, pp. 1-28. ISSN: 2047-1033 (Onlinc).(Approx.
13,600 words)
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B. Commentary on the Selected Published Works

This section provides a summary of the principal objectives, ideas and findings to be
drawn from the published works selected for this thesis submission. Whilst all of the
publications share a common objective of investigating and appraising the EU’s
legal framework concerning enforcement of Union environmental law, they differ in
terms of range of coverage and depth of legal analysis. As mentioned earlier in
Section A, the monograph on Enforcement of EU Environmental Law. Legal Issues
and Challenges (hereafter referred to as the ‘ Enforcement monograph’) provides the
principal basis and site of my research work in this field. It provides in a single
volume a uniquely broad-ranging and substantial legal analysis into the principal
elements of the Union’s involvement in shaping and assisting with public and private
law enforcement activity concerned with upholding norms adopted under the aegis
of the EU’s common environmental policy framework enshrined in Articles 191-193
TFEU. The other six selected published works focus on specific aspects or areas of
EU environmental law enforcement that either receive only relatively brief or (for
reasons of space) no appraisal within the Enforcement monograph. Collectively, the
selected published works complement one another in providing a detailed and wide-
ranging investigation into the ways in which EU law has evolved to establish a
framework of rules and institutional procedures for the purpose of assisting with the
task of ensuring that Union environmental rules are adhered to within member states
as well as by EU institutions. The principal focus of my research concerns the former
aspect, namely the Union’s development of legal and institutional machinery to
assist in ensuring that member state governments and authorities fulfil their
responsibilities to see that the writ of EU environmental law is respected within their
respective national territories. Addressing non-compliance by and within the EU
member states constitutes the Union’s main challenge in practice in terms of

overseeing due application of its environmental protection rules.

In order to provide a coherent overview of the contributions made by the selected
published works to the field of research investigated, in particular with a view to
showing how they complement and relate to one another, this section is divided up

into three parts. The structuring of this section broadly follows the tripartite analysis

13



B.1

I use in the Enforcement monograph as a means of exploring and appraising the legal
terrain of this subject area. Accordingly, each part of this section focuses on a
particular legal dimension to the EU’s engagement with enforcement of its
environmental rules. The first part (B.1) focuses on the role of the European
Commission in monitoring and supervising compliance with EU environmental law
by the Union’s member states. The Commission’s supervisory functions, which also
include powers to bring legal proceedings against member states over failures to
adhere to EU obligations, constitute traditionally the bedrock of EU involvement in
law enforcement activity. The second part (B.2) analyses the more recent
development of EU legal principles and statutory provisions endowing individuals
with certain rights to be able to participate in law enforcement activity. This
particular subsection is divided into two components, specifically focusing on
private persons’ rights to enforce EU environmental law within the national legal
orders of the member states as well as against EU institutions and other bodies. The
third part (B.3) considers the extent to which the EU has used legislative
instrumentation in order to shape and steer the policing of EU environmental law by
national (environmental) authorities. This particular dimension to EU level
engagement with law enforcement work concerning environmental protection
constitutes the most recent source of Union activity in the field. The section is
completed with a final part (B.4) that seeks to draw out the principal findings and

reflections underpinning the selected published works.

Role of the European Commission in Enforcing EU Environmental Law

(Infringement Proceedings)

Part One of the Enforcement monograph (Chapters 2-5) focuses on the role of the
European Commission in ensuring that EU environmental law is upheld by the
Union’s member states. Specifically, this part of the book explores the law and
practice underpinning the operation of Articles 258-260 TFEU that empower the
Commission (and EU member states) to take legal proceedings against member
states suspected of breaching Union law, including its environmental protection
norms. For several years during the early phase of the EU’s development, these

infringement proceedings constituted the bedrock of rules of Union law relevant to

14



the enforcement of EU environmental law. Until 1993, the EU treaty system
provided for a single infringement procedure enabling the Commission to bring a
defaulting member state before the Court of Justice of the EU whose rulings only
had declaratory effect (now contained in Art.258 TFEU). Subsequently, certain
treaty amendments made it possible for the Commission in certain circumstances to
request the CJEU to impose financial penalties against infracting member states.
Specifically, the 1992 Maastricht Treaty introduced the possibility for the
Commission to bring infringement proceedings against member states failing to
adhere to CJEU judgments and request the Court to impose a financial penalty in the
form of a daily penalty payment and/or lump sum fine (so-called ‘second round’
proceedings as now set out in Art.260 TFEU). Furthermore, by virtue of the 2007
Lisbon Treaty the Commission became empowered to seek financial penalties from
the CJEU in respect of a member state failing to notify measures transposing an EU
legislative directive into national law (now set out in Art.260(3) TFEU). Whilst
infringement proceedings remain a fundamental component of the legal matrix
concerning EU environmental law enforcement, since the 1990s the Union has also
begun to develop other forms of legal machinery to assist with ensuring that U
environmental obligations are adhered to at national level. These latter innovations

are also explored in my research, as outlined in sections B.1.2-B.1.3 below.

Chapters 2-4A of the Enforcement monograph provide an in-depth legal analysis of
the infringement procedures, including considering the evolution of their structure,
legal procedural elements (including assessing of rights of defence and sanctions) in
light of CJEU case law as well as their practical application (including examining
European Commission case management systems and recent innovations such as EU
Pilot'®).In addition, as part of that analysis I also undertook some empirical research
using the CJEU’s case law database'” to establish the average duration of the various
procedural steps involved in bringing infringement litigation concerned with alleged
non-compliance of EU environmental law. My findings confirm that,

notwithstanding certain efforts on the part of the Commission and CJEU to

“*For an overview of the current operation of the EU Pilot scheme see e.g. section IV.2 of
(COM(2016)463) European Commission Report Monitoring the application of European Union law
2015 Annual Report, 15.7.2016.

B Specifically, this research was based on information gleaned from CJEU judgments delivered
between 2010-2012 accessible from the CJEU’s Info Curia case law database, accessible at:
http://curia.europa.eu/jcms/jems/j_6/en/

15



accelerate the administrative and judicial phases of infringement proceedings. overall
the procedures remain lengthy affairs averaging 49 months for first round’
infringement actions(i.e. those brought under Article 258 TFEU)' and 57 months for
‘second round’ infringement cases (i.e. those brought under Article 260 TFEU). This
specific part of my research updated earlier work on the temporal dimension to
infringement proceedings undertaken by myself and others.!® Tables 1.1-1.3 located
in the Appendix to this Supporting Statement provide an extract of the data used for
the Enforcement monograph on the duration of prosecuting recent environmental

infringement cases.'®

Chapter 5 of the Enforcement monograph entitled ‘Enforcement action brought by
the European Commission (3): Some Critical Reflections’ (and which is one of the
selected published works included in this thesis) provides a critical appraisal of the
infringement procedural system under Articles 258-260 TFEU. The chapter explores
various structural and practical weaknesses and shortcomings of the proceedings,
with a view to highlighting opportunities for their reform. Key structural aspects
explored include notably: the lack of investigative powers available to the European
Commission; undue length and rigidity of the infringement procedures; lack of their
suitability to address urgent cases; potential conflicts of interest within the
Commission; relatively modest level and restricted availability of financial sanctions
(in contrast with the system and practice for imposing fines for breaches of EU
competition law) as well as the restricted degree of accountability of the Commission
in relation to its prosecutorial decision-making. Notable other problems and
challenges analysed, including those of a more practical nature, include the relative
lack of administrative and financial resources made available to the Commission for

law enforcement case work (e.g. in terms of legal staff), its relatively recent decision

" My research found that the completion of first round proceedings differed according the type of
infringement: 22 for non-communication cases (failure to notify transposition measures for an EU
environmental directive), 63 months for non-conformity cases (instances where national legislation
fails to be in accordance with the terms of EU environmental legislation) and 44 months for bad
application cases (cases involving misapplication of EU environmental law within a member state).
(See pages 67-69 of my Enforcement monograph).

' See e.g. Krdmer, L, EU Casebook on Environmental Law (OUP 2002) at p464; Kramer, L.,
‘Statistics on environmental judgments by the EU Court of Justice’ (2006) JEL 407 and Hedemann-
Robinson, M, *Article 228(2) EC and the Enforcement of EC Environmental Law: A Case of
Environmental Justice Delayed and Denied? An analysis of recent developments’ (2006) 15(11) Eur
Energy and Env Law Rev 312.

' The data is contained in tables contained in Chapter 3 ‘Enforcement action by the European
Commission (1)’ of the monograph.

16



in a 2008 Communication to prioritise infringement casework effectively limiting the
range of cases that may be taken up. The chapter also contains statistical data on
environmental infringement casework undertaken by the Commission over the
period 2002-2013 that I compiled from examining the Commission’s annual
monitoring reports on the application of Union law. This data includes statistics on
complaints from the public about EU environmental law infringements, the
Commission’s own information-sourcing on suspected breaches, numbers and types
of environmental infringement actions and analysis of individual member state non-
compliance. Several of the above points are also investigated and, where
appropriate, updated in the first section of the article ‘Enforcement of EU

Environmental Law: Taking Stock of the Evolving Union Framework’.

Two of the other selected publications also concern the enforcement role of the
European Commission, specifically focusing on particular aspects either only
relatively briefly or not taken up in the Enforcement monograph. In “Enforcement of
EU Environmental Law and the Role of Interim Relief Measures™ an analysis is
provided of the extent to which the European Commission has been able to make use
of infringement proceedings as a means of addressing violations of EU
environmental law requiring particularly urgent intervention in order to prevent
prospective potentially irreversible environmental damage. The article is divided into
two principal parts. The first part provides an appraisal of the general EU legal
framework concerning the availability of injunctive measures in conjunction with
infringement proceedings. In particular, it draws out some of the key structural
weaknesses underpinning Articles 258/260 TFEU that serve to make it challenging
for the Commission to seek from the CJEU the imposition of interim measures
requiring a defendant member state to order the cessation of actual or prospective
conduct contrary to EU law actually or very likely leading to imminent serious
environmental harm. These weaknesses include: the fact that EU law vests the CJEU
and not the Commission with power to impose injunction orders; the requirement for
the Commission to wait until completion of the administrative phase of the
infringement procedure before it may apply to the CJEU for interim relief measures
under Article 279 TFEU; the relatively narrow range of coverage of such measures
and the unpredictable nature of the ‘balance of interests’ test used by the CJEU for

assessing requests for interim measures. The second part analyses the extent to

17



which interim relief has emerged as a legal tool for the benefit of the Commission
when challenging EU member states over alleged infringements of EU
environmental law. It explores how, after a considerable number of years in which
the Commission appeared to have abandoned attempts to apply for interim relief in
the wake of its unsuccessful application in the Leybucht litigation'” against Germany
in the late 1980s, the Commission appears more recently to have revived its interest

in this area, as evidenced by three successful interim relief applications it made to
the CJEU in 2006, 2007 and 2008."®

In ‘EU Enforcement of International Environmental Agreements: The Role of the
European Commission’ I appraise a particular aspect to the Commission’s law
enforcement role not addressed in the Enforcement monograph. Specifically the
article explores to what extent, in law and practice, the Commission’s powers under
the aegis of the infringement procedures are relevant to the enforcement of
international environmental agreements (IEAs) concluded by the Union against EU
member states. Legal analysis of this area is complex and subject to a number of
uncertainties, notably given a range of outstanding questions concerning the legal
status and impact that IEAs have within the Union’s legal order. On the one hand.
the TFEU makes clear that as a matter of EU law international agreements concluded
by the EU are binding both on the Union as well as member states.'” This would
suggest that agreements concluded by the Union falling within the scope of the
common policy areas set out in the TFEU are to be treated as binding sources of EU
law for the purposes of infringement action. This is a relatively straightforward
proposition to accept in relation to those international agreements concluded in
policy fields in respect of which the Union has been vested with exclusive
competence to make decisions by the member states.”’On the other hand, a number

of questions arise over the jurisdictional reach of infringement proceedings in

" The Leybucht case: Case C-57/89R Commission v Germany [1989] ECR 2849

' Namely, the interim relief orders secured in the Ligurian Bird Hunting case (Case C-503/06R
Commission v Italy [2006] ECR I-141 and [2007] ECR I-19), the Rospuda River Vailey case (Case
C-193/07R Commission v Poland, notably Court of Justice Presidential Orders of 18.4.2007
(ECLL:EU:C:2007:218) and 18.7.07 (ECLI:EU:C:2007:464)) and the Maltese Bird Hunting case
(Case C-76/08R Commission v Malta [2008] ECR I1-64). The case proceedings are available for
inspection on the CJEU’s website: www.curia.eu.int

1 Art.216(2) TFEU.

* See e.g. Case 181/73 Haegemann v Belgium [1974] ECR 449 in which the CJEU confirmed that
international agreements concluded by the Union under the auspices of its exclusive powers constitute
integral parts of EU law.
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relation to the enforcement of international agreements concluded in areas of policy
competence shared between the Union and member states, including the
environmental protection policy sector,>'and where in these policy areas of
‘mixity’ treaty practice invariably involves both the Union and its member states
signing and ratifying the international agreements. For instance, is it legally possible
for the European Commission to take legal action in order to ensure that certain
obligations contained within an IEA it has concluded are adhered to by a member
state, even though such obligations concern an environmental policy area not yet
subject to internal EU legislative requirements? What are the effects of a declaration
of competence appended by the Union to an IEA purporting to inform other
contracting parties (CPs) that responsibility for fulfilment of the IEA’s obligations
by the EU is split between Union and its member states depending on the extent to
which the Union has or has not adopted internal EU legislation addressing the same
subject matter covered by the international accord’s provisions? Is an IEA concluded
by the Union enforceable against member states that have not yet ratified (‘partial
mixity’ scenario)? May infringement procedures be invoked to ensure that an IEA is
upheld, in respect of which the EU has already adopted internal le gislative
instrumentation and a common position on its membership of the international
accord but where the IEA does not foresee international organisations as CPs so that
the Union is represented externally only by its member states (so-called ‘reverse
mixity” scenario)? There is relatively little case law from the CJEU and a lack of
academic research in this area, reflecting the European Commission’s relatively
recent interest in and infrequent use of infringement proceedings as a tool to enforce

international agreements against EU member states.

These and other legal questions and issues are explored in the article, which is
divided essentially into three main parts. The first part examines a range of key

general legal principles and issues concerning the legal status of mixed agreements

*! See Art.4(2) (e) TFEU. See also Art.191(3) TFEU which stipulates that:

‘Within their respective spheres of competence, the Union and the Member States shall cooperate
with third countries and with the competent international organisations. The arrangements for Union
cooperation may be the subject of agreements between the Union and the third parties concerned.’

* The general term given for instances of policy competence shared between the EU and its member
states. See e.g. O’Keeffe D/ Schermers H (eds), Mived Agreements (Kluwer 1983); Koutrakos P
Hillion C (eds) Mixed Agreements Revisited — The EU and its member states in the world (Hart 2010).
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concluded by the EU (specifically IEAs) within the Union’s legal order and the
extent to which the Commission, in light existing case law of the CJEU,? may be
able to use infringement proceedings as a means to enforce them against defaulting
member states. The second part focuses on a particular IEA concluded by the EU.
namely the 1998 UNECE Convention on Access to Information. Public Panicipalion-
in Decision-Making and Access to Justice in Environmental Matters™ (the *Arhus
Convention’), as a potential candidate for enforcement via the infringement
procedures. Since the Union’s ratification of the Arhus Convention in 2005, several
EU member states have struggled to ensure their full adherence to the IEA’s
obligations concerning the establishment of certain procedural rights for individuals
to secure a minimum level of involvement and influence in environmental decision-
making (namely, rights of access to environmental information, participation in the
decision-making process affecting the environment and access to justice for the
purpose of upholding environmental law). The article considers, in particular, the
implications of the CJEU’s relatively recent judgment in Slovakian Bear”
concerning the legal status of the Arhus Convention within the EU legal order as a
means to assess the European Commission’s possible utilisation of infringement
proceedings to uphold Article 9(3) of the Convention concerning access to
environmental justice. Finally, the journal article concludes with a number of
recommendations that the European Commission may wish to consider with a view
to enhancing the prospects of the Union as a whole of being able to fulfil

environmental obligations under IEAs it has entered into.%¢

= Notably including Case C-239/03 Commission v France (Etang de Berre) [2004] ECR [-9325. Case
C-459/03 Commission v Ireland (MOX Plant) [2006] ECR 1-4635 and Case C-308/06 The Queen on
the application of: International Association of Independent Tanker Owners (Intertanko) and Others
v Secretary of State for Transport [2008] ECR 1-4057.

* UNTS Vol 2161, p447. The text of the Convention is accessible on the UNECE website at:
WWW.unece.org

®Case C-240/09 Lesoochrandrske zoskupiene VLK (WOLF Forest Protection Movement) v Slovakian
Environment Ministry [2011] ECR 1-1255.

% These include the Commission doing the following: reviewing whether it is necessary for both
Union and member states to sign and ratify for all IEAs (restricting use of mixity); ensuring no delays
to Union ratification; ensuring that Union decisions ratifying IEAs stipulate, where appropriate, a
maximum time limit for member state ratification; restricting the use of declarations of competence in
IEAs; and ensuring that TEAs to which the Union is a contracting party are actively policed vis-a-vis
EU member states.
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B.2 Role of Private Persons in Enforcing EU Environmental Law

Part Two of the Enforcement monograph focuses on a second EU legal dimension
regarding the subject area of enforcement of Union environmental law, namely the
extent to which Union rules endow private persons with rights to participate in law
enforcement activity.

This research considers private persons’ rights to assert the upholding of EU
environmental protection requirements at national level (Chapters 6-8A) as well as at
EU institutional level (Chapters 9-10). Section B.2.1 below considers the published
works appraisal of private enforcement at national level, whilst section B.2.2 surveys
those of the selected publications that consider legal accountability of EU

institutional conduct to civil society.

B.2.1 Enforcement of EU Environmental Law at National Level

Chapters 6-8Aof the book consider the extent to which the EU has developed a body
of rules that serve to assist private persons to take legal steps to ensure that the
Union’s environmental protection legislation is properly implemented and adhered to
within the EU member states. They include firstly an analysis of important general
legal principles that have emerged from CJEU case law establishing a body of rights
for private persons wishing to rely upon certain EU norms (including EU
environmental legislative norms) before national courts. Specifically, Chapter 6
appraises key principles developed by the CJEU endowing individuals with certain
rights to rely upon and invoke sources of EU law before national courts (principles
of direct and indirect effect) and Chapter 7 appraises the role of the CJEU in
developing EU rules in order to facilitate and enhance private individuals’ rights of
access to justice and effective remedies in the context of litigation conducted before
national courts involving conflicts over the correct application of EU law. Whilst
these general principles developed by the CJEU have been of some benefit to private
persons seeking to uphold EU environmental law at national level, the Enforcement
monograph elucidates on their significant limitations in this regard. Notably, these
rules neither guarantee the right for individuals to invoke all EU environmental

protection obligations before national courts nor do they provide a satisfactory
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minimum range of procedural rights in order to secure effective access to or obtain

judicial remedies from those courts.

Chapters 8 and 8A of the monograph consider to what extent the EU, in fulfilment of
its status as a CP to the 1998 Arhus Convention, has adopted legislative measures in
order to address these shortcomings. As was briefly mentioned above in section
B.1.1, the Arhus Convention requires its CPs to ensure that private persons enjoy a
minimum set of procedural rights to be able to participate in and monitor
environmental decision-making in three ways: namely, minimum rights of access to
environmental information,*’rights of participation in decisions affecting the
environment”® and rights of access to environmental justice.” Chapter 8 considers
the extent to which the Union has adopted legislative instrumentation. as required by
the provisions contained in Article 9 of the Arhus Convention, to ensure that private
persons have adequate recourse to national courts or national administrative review
procedures to uphold their Convention rights of access to environmental information,
participation in certain environmental decision-making processes and access to
environmental justice concerning breaches of national’’environmental law. The
Union has only been partially successful in ensuring, through the adoption of EU
legislative measures, that access to environmental justice obligations stipulated under
the Convention are required to be adhered to by EU member states. The limited state
of EU legislative work carried out to date to implement Article 9 of the Arhus
Convention receives critical appraisal in the chapter and is taken up in more depth in
the journal article ‘EU Implementation of the Aarhus Convention’s Third Pillar:
Back to the Future over Access to Environmental Justice? ‘ That Journal article
tracks through in detail the long-standing and ongoing difficulties which the Union
has faced and continues to face in seeking to introduce legislation to secure for
individuals a right of access to an EU member state court or appropriate

administrative review procedure for the purpose of ensuring that EU environmental

*’See Arts.4-5 Arhus Convention.

* See Arts.6-8 Arhus Convention.

* See Art.9 Arhus Convention.

* For the purposes of the Convention, ‘national’ environmental law includes EU environmental law
for contracting parties who are member states of the EU, given that Union rules form part of the
corpus of environmental rules of law contained within EU member states’ national legal systems. This
interpretation has been confirmed by the Arhus Compliance Committee in its Communication
ACCC/C/2006/18 (Denmark).
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law is upheld at national level. In particular, the article considers how the
Commission has appeared to revitalise its interest immediately prior to and under the
aegis of the Union’s 7" Environment Action Programme (EAP7) to promote
effective legal protection for citizens regarding access to environmental justice,’!
after having failed for many years to secure Council approval for a Commission
proposal for EU legislation on this issue dating back to 2003.?” The article was
completed and published before the decision by the European Commission in 2014
formally to withdraw its 2003 legislative initiative, as noted in the article
‘Enforcement of EU Environmental Law: Taking Stock of the Evolving Legal

Framework’.

By way of complement to Chapter 8 of the Enforcement monograph, Chapter 8A> to
the book provides a detailed appraisal of the EU’s efforts to implement its
obligations under the Arhus Convention to secure a right of access to environmental
information for private persons at national level. In contrast to the situation regarding
access to environmental justice, the EU has undertaken a range of steps to ensure
that the Convention’s “first pillar’ right of information access has been implemented
effectively at Union level through the adoption of a wide-ranging directive that
essentially mirrors Convention requirements. It was considered useful to include a
specific chapter on EU rights of access to environmental information, given that in
practice information access rights often constitute an essential pre-requisite or

foundation for the prosecution of environmental protection law suits.

*! See paragraph 65(¢) and (v) of Priority Objective 4: To maximise the benefits of Union environment
legislation by improving implementation of Annex to Decision 1386/2013 on a General Union
Environment Action Programme to 2020 ‘Living well, within the limits of our planet’ (OJ 2013
L354/171).

2 COM(2003)624final, Commission proposal for a Directive on access to justice in environmental
matters, 24.10.2003.

3For editorial (printing) reasons, certain chapters of the monograph are only made available online
via the publisher’s website to accompany the printed version and have a special nomenclature:
Chapters 4A, 8A and 9A.See: hitps://www.routledge.com/Enforcement-of-European-Union-
Environmental-Law-Legal-Issues-and-Challenges/Hedemann-Robinson/p/book/97804 15659598,
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B.2.2Enforcement of EU Environmental Law at Supranational Institutional
Level

The second section of Part Two (Chapters 9-10) of the Enforcement monograph
turns to consider a distinct but complementary law enforcement role for private
persons, specifically the extent to which individuals are vested with rights under
Union law to hold EU institutions and other Union bodies to account in respect of
decisions contravening EU environmental law. The law in this field constitutes an
important safeguard to ensure that EU environmental obligations may be upheld at

all levels within the regulatory chain.

Firstly, Chapters 9-9Aof the book consider in detail the various formal rights that
private persons have under Union law to hold EU institutions and other bodies to
account in respect of their decision-making. Chapter 9 undertakes a critical appraisal
of the availability and effectiveness of various legal proceedings enshrined in the EU
treaty framework to individuals.* It also assesses the impact of relatively recent EU
legislation intended to enhance the possibility for individuals to seek internal
administrative review of EU institutional decision-making, notably the so-called
Arhus Regulation (Regulation 1367/06°%). The chapter takes a sceptical view as to
whether these formal appeal and review mechanisms comply with the requirements
of the 1998 Arhus Convention, taking into account in particular the restrictive
approach adopted by the CJEU on legal standing requirements for individuals
wishing to seek judicial review of EU decisions before the General Court of the EU
under Art.263 TFEU. By way of complement to Chapter 9, Chapter 9A provides a
detailed appraisal of the EU’s efforts to implement its obligations under the Arhus
Convention to secure individuals a right of access to environmental information held
by EU institutions and other bodies. As is the case for private legal enforcement at
national level, right of access to environmental information is frequently an
important legal tool used in order to assist individual plaintiffs with the prosecution

of environmental protection litigation. In contrast with its problematic approach

*Chapter 9 considers the law and practice underpinning annulment proceedings (Art.263 TFEU), the
preliminary ruling procedure (Art.267 TFEU), and proceedings in respect of a failure to act (Art.265
TFEU and non-contractual liability proceedings (Art.268 and 340(2) TFEU).

* Regulation 1376/2006 on the application of the provisions of the Arhus Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(OJ 2006 L264/13).

24



towards implementing the Arhus Convention’s stipulations concerning access to
environmental justice, the EU has adopted a body of measures on access to
environmental information that is in far closer alignment with the Conventions

requirements.

Secondly, subsequent to the examination of judicially enforceable mechanisms
available to private persons, Chapter 10 provides an analysis of the nature and
impact of various non-judicial complaints procedures open to civil society actors to
use to seek review of controversial EU level decisions affecting the environment.
These include, in particular the maladministration complaints process before the
European Ombudsman as well as petitioning procedures handled by the European
Parliament over contested decisions of the European Commission to refrain from
taking infringement action against member states. Given their relatively speedier.
less costly and more informal nature, these alternative dispute resolution processes
have established themselves increasingly as credible alternative routes for

challenging EU institutional conduct.

B.3 Role of EU Member State Authorities in Enforcing EU Environmental

Law

Part Three of the Enforcement monograph (Chapters 11-13) considers a third strand
to the EU legal fabric relevant to enforcement of EU environmental law, namely the
role and responsibilities of the EU member states and their public authorities
involved in overseeing implementation of EU environmental protection controls.
From its inception the EU has always had an expressly recognised interest and
responsibility for ensuring that member states take requisite measures to ensure
proper application of Union law. This is underscored by the so-called ‘good faith’
clause enshrined within the EU treaty framework contained in Article 4(3) of the
Treaty on European Union (TEU), which places a general legal duty on member
states to take active steps to ensure they adhere to EU obligations as well as engage
in sincere co-operation with the Union for this purpose. The CJEU has held that a
number of implicit obligations incumbent on member states (including their

competent authorities) relevant to law enforcement flow from Article 4(3) including;
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the duty to proceed with the same degree of vigilance in detecting breaches of EU
law as with national law;*® the duty to ensure that EU infringements are penalised
with effective, proportionate and dissuasive sanctions;>’ and the duty of due
diligence to review decision-making so as to ensure conformity with EU law.**For
many years, though, the question of EU involvement in setting minimum
requirements for national competent authorities in the environmental sector remained
extremely politically sensitive to the member states. The introduction of the
subsidiarity principle within the EU treaty framework in the 1990s’ underpinned
several member states’ assumptions that the organisation of competent authority
structures and operations should be considered to remain an essentially national
preserve. By the early 2000s, however, the political climate had evolved sufficiently
so as to allow the Union to begin to develop an emerging legal framework providing
for certain minimum requirements for competent authorities regarding enforcement
of EU environmental law, both in relation to the aspect of sanctions in respect of
non-compliance as well as in the field of environmental inspections. With respect to
the issue of sanctions, two EU legislative instruments stand out in this regard.,
namely the 2004 EU Environmental Liability Directive*” and the 2008 EU
Environmental Crimes Directive.*'Both of these EU legislative instruments represent
particular crystallizations of the ‘polluter pays’ principle, one of the foundational
principles underpinning the EU treaty framework on environmental protection.**As
far as the area of environmental inspections is concerned the EU has also adopted a
limited range of both general and specific measures stipulating minimum
requirements for competent authorities.*® Its involvement and increasing interest in

this area, as reflected in EAP7,*is relatively recent and still emerging.

See e.g. Case C-68/88 Commission v Greece [1989] ECR 2965(esp. paras.23-24 of judgment).
"7 See e.g. Case C-354/99 Commission v Ireland [2001] ECR 1-7657 (at para. of 46 judgment).
*See e.g. Case C-72/95 Aannemersbedriff P K Kraaijeveld BV [1996] ECR 1-5403.

* Currently enshrined in Art.5(3) TEU.

* Directive 2004/35 on environmental liability with regard to the prevention and remedying of
environmental damage (OJ 2004 L143/56).

*! Directive 2008/990n the protection of the environment through criminal law (OJ 2008 1.328/28).
2 gee Art.191(2) TFEU, second sentence.

® See notably the general Recommendation 2001/331 providing for minimum criteria of
environmental inspections in the Member States (OJ 2001 L118/41).

* See para.65(iii) of the Annex to Decision 1386/2013 on a General Union Environment Action
Programme to 2020 ‘Living well, within the limits of our planet’ (OJ 2013 1L354/171).
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Chapter 11 of the monograph examines the role of national authorities in EU
environmental law enforcement from a general perspective, assessing the impact of
broad EU legal obligations on member states in relation to enforcement of EU
environmental legislation including Article 4(3) TEU and the subsidiarity principle.
In addition, it looks at the evolution of measures taken at Union level since the early
2000s to develop benchmarks and minimum standards for environmental inspections
of installations and activities that represent significant risks or threats to the quality

of the environment.

By way of complement to Chapter 11 of the monograph, the article ‘Environmental
Inspections and the EU: Securing an Effective Role for a Supranational Union Legal
Framework’ provides a more in-depth analysis and appraisal of the EU’s legal and
policy initiatives concerned with setting minimum standards and/or benchmarks with
respect to member states’ environmental inspection regimes. Inspection systems
constitute a vital part of regulatory frameworks constructed for the purpose of
overseeing compliance with minimum standards of conduct laid down by public law,
whether these are prescribed at national or international level. As noted by Baldwin,
Cave and Lodge, ‘uncovering undesirable behaviour through detection is a first step
in regulatory enforcement’.*> Environmental regulation is no different in this respect.
For several years, though, the quality and effectiveness of national environmental
inspectorate systems amongst the EU member states has varied considerably,
undermining foundational Union environmental and economic objectives of ensuring
that a high level of environmental protection is assured and that EU law is upheld
uniformly across the geographical span of the single market area. Until relatively
recently, the EU has been on the whole reluctant to intervene in areas concerned with
national administration of EU environmental policy, largely as a result of political
resistance by several member states to supranational engagement in the area of
national administrative management regarding implementation of EU environmental
obligations. Since the early 2000s, though, to some extent member states’ concerns
over loss of national sovereignty have eased so as to enable the Union to adopt a
limited range of EU measures establishing some general soft law guidance on

minimum inspection criteria in the form of a recommendation (Recommendation

* Baldwin R/Cave M/Lodge M, Understanding Regulation: Theory Strategy and Practice 2™ ed.
(OUP, 2012) at 228.
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2001/331*) as well as certain minimum binding standards in particular
environmental sectors via legislative instrumentation. Specifically, EU legislation on
minimum standards of environmental inspections carried out by national authorities
has been adopted in sectors concerning industrial emissions,” major accident

¥ waste managemen‘[.49 ozone depleting

hazards involving dangerous substances,
substance management,sogeological storage of carbon,’' scientific experimentation
on animals,’” the civil nuclear industry,” as well as the common fisheries policy
(CFP).** Recently, under the aegis of the EAP7 the EU has signalled its interest in
developing its engagement in this policy field, having recognised the need for
‘extending binding criteria for effective Member State inspections and surveillance’

as well as ‘further developing inspection support capacity at Union level’.>

In tracking through the policy developments at EU level, the journal article casts a
critical eye over the state of EU legislative intervention in this area, which remains
fragmented and lacking legal coherence (see Table 3 below in the Appendix). It
argues that the EU remains politically and legally conflicted over the extent of its
role in overseeing the functioning of national environmental inspectorates. On the
one hand, the Union has a legitimate interest to ensure that inspection systems work
effectively to maximise compliance with EU environmental legislation at national
level, a mandate underpinned in various ways in its constitutional framework.

Notably, member states are obliged under Art.4(3) TEU to ensure that they take

% Recommendation 2001/331 on Minimum Criteria for Environmental Inspections in the Member
States (OJ 2001 L18/41).

*" Directive 2010/75 on industrial emissions (integrated pollution prevention and control) (recast) OJ
2010 L334/17).

“Directive 2012/18 on the control of major-accident hazards involving dangerous substances,
amending and subsequently repealing Directive 96/82 (0] 2012 L197/1) (‘Seveso I11").

“Directive 2008/98 on waste and repealing certain Directives (OJ 2008 L312/3),Directive 1999/31 on
the landfill of waste (OJ 1999 L182/1, Directive 2006/21 on the management of waste from
extractive industries and amending Directive 2004/35 (0J 2006 L102/15), Directive 2012/19 on
waste electrical and electronic equipment (WEEE) (recast) (OJ 2012 1.197/38) and Regulation
660/2014 amending Regulation 1013/2006 on shipments of waste (OJ 2014 L189/135).

*% Regulation 1005/2009 on substances that deplete the ozone layer (recast) (OJ 2009 L286/1).

*! Directive 2009/31 on the geological storage of carbon dioxide and amending various Directives (OJ
2009 L140/114).

*Directive 2010/63 on the protection of animals used for scientific purposes (OJ 2010 L276/33).
*See Art.35 EAEC (European Atomic Energy Community Treaty (Euratom) and Directive
2009/71/Euratom establishing a Community framework for the nuclear safety of nuclear installations
(0J 2009 L172/18) as amended by Directive 2014/87/Euratom (OJ 2014 1.219/42).

** Regulation 768/2005 establishing a Community Fisheries Control Agency and amending
Regulation 2847/93 (OJ 2005 L347) in conjunction with Regulation 1224/2009 establishing a
Community control system for ensuring compliance with the rules of the CFP (0J 2009 1.343).
 See para. 65(iii) of the Annex to the (EAP7) Decision 1386/2013 (0OJ 2013 L354/171).

28



measures to secure compliance with their EU obligations; both the Commission and
the CJEU are vested with responsibilities to ensure that EU law is correctly applied™
and Art.197(1) TFEU specifically recognises that effective implementation of Union
law to be ‘essential for the proper functioning of the Union’ and “shall be regarded as
a matter of common interest’. On the other hand, the EU remains constrained in
terms of the extent to which it may use the tool of legislative harmonisation in this
area. Notably, Art.197(2) TFEU specifically excludes the possibility of the Union
introducing harmonising measures for the purpose of improving national
administrative capacity. Moreover, the current European Commission College
(2014-19) has made a political decision to shelve recent preparatory work
undertaken by its Environment Directorate-General subsequent to the launch of the
EAP7 on a possible legally binding horizontal measure concerning national
environmental inspection systems. Whilst its official reasons for so doing have not
been clear, it appears fairly evident that a major factor is likely to have been
concerns on the part of member states with supranational involvement in an area
foreseen to be primarily subject to national sovereign control. Given these
conflicting forces in play, the article concludes that it is unsurprising to find that
development of EU policy on environmental inspections management has made
relatively little headway. In the absence of a clearer resolution over the definition of
EU institutional and member state roles, it is likely that the Union will be unable to
achieve a genuinely integrated and effective form of shared administration within the
European administrative space as far as environmental inspection management is

concerned.

Chapters 12 and 13 of the Enforcement monograph consider the impact of two
important EU legislative initiatives intended to enhance the performance of member
states in fulfilling their EU environmental obligations. Specifically Chapter 12
examines the legislation addressing the area of environmental civil liability at
national level, in particular the provisions of the EU’s Directive 2004/35 on
environmental liability with regard to the prevention and remedying of
environmental damage.’’ The chapter explores the novel approach taken by this

instrument with respect to the issue of civil liability, contrasting the emphasis it

*® See Arts.17 and 19 TEU.
703 2004 L143/56.
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places on the responsibility of national authorities to hold operators accountable for
environmental damage and for securing environmental remedial action with the
traditional approach to civil liability that focuses on legal relations between private
persons and monetary compensation, for example followed in substantial part by the
Council of Europe’s 1993 Lugano Convention.’® It also assesses the impact of the
EU legislation, still unfolding on account in particular of belated transposition into
national law by the member states, relative paucity of CJEU case law, a number of
outstanding legal interpretative issues (e.g. evaluation of environmental damage) and
divergences between member states on application of various aspects (e.g. defences,
insurability). Chapter 13 of the book considers the nature and impact of the EU’s
legislation on environmental criminal liability, notably Directive 2008/99 on the
protection of the environment through criminal law.>It explores the policy and legal
background to the directive’s adoption, its statutory contents as well as brief
comment on state of implementation by member states. The earlier journal article
“The Emergence of European Union Environmental Criminal Law: A Quest for
Solid Foundations® tracks through in significantly more detail than the monograph
the political and legal struggles at EU level to resolve disagreement between the
European Commission and several member states over the appropriate legal basis for
Union engagement in the policy area of environmental criminal justice. Whereas the
Commission considered that the EU’s treaty provisions on the Union’s common
environmental policy constituted an appropriate legal basis for EU legislation on
environmental crime,60 several member states considered that the basis should be the
former ‘third pillar’ framework of the TEU concerning co-operation in criminal
matters.®' The legal dispute was ultimately resolved through recourse to the CJEU for

definitive legal confirmation of the appropriate legal basis for EU legislative

*¥ 1993 Council of Europe Convention on civil liability for damage resulting from activities
dangerous to the environment (ETS 150).

> 0J 2008 1.328/28.

% Specifically, Art.175 of the former European Community Treaty (now superseded by Art.192
TFEU).

% Former Title VI to the TEU (Provisions on Police and Judicial Co-operation in Criminal Matters) —
Arts.29-42. Subsequent to the entry into force of the 2007 Lisbon Treaty the third pillar ceased to
exist. EU treaty provisions on cooperation in the criminal justice policy are now specifically provided
for in Title V (Area of Freedom, Security and Justice) to the TFEU. In particular Art.83 TFEU
expressly provides for decision-making procedures concerned with harmonisation of national criminal
laws.
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intervention in this area.®*These developments took place prior to the 2007 Lisbon
Treaty’s amendments to the Union’s constitutional legal framework which have
established new treaty provisions on cooperation in the area of criminal justice
within the TFEU,* superseding those contained within the EU’s former “third pillar’
(i.e. Title VI of the TEU prior to the Lisbon Treaty).

B.4  Principal Findings of and Contributions Made by the Selected
Published Works

Principal research findings

The principal general findings of the research publications submitted for this thesis
may be gleaned in part from the final concluding chapter (Chapter 14) to the
Enforcement monograph as well as from the conclusions to the article *Enforcement

of EU Environmental Law: Taking Stock of the Evolving Legal Framework .

Firstly, as Chapter 14 notes, over time the EU has made considerable beneficial
changes to the way in which it approaches the task of overseeing the implementation
of Union environmental protection rules. Whereas in the early years of the Union’s
development of a common environmental policy the European Commission played a
predominant role in supervising due application of EU environmental legislation,
more recently the Union has placed considerably more effort in promoting the
capacity of civil society (principally through non-governmental environmental
organisations) as well as responsibilities of national authorities to also engage in law
enforcement work. These developments have encouraged and enabled a far wider
range of stakeholders to become involved more effectively in law enforcement work.

as the limited supervisory resources of the European Commission have steadily

* Two CJEU judgments were key in this respect, namely: Case C-176/03 Commission v Council
(Environmental Crimes) [2005] ECR 1-7879 and Case C-440/05 Commission v Council (Ship-Source
Pollution) [2007] ECR 1-9097. For commentaries on these judgments see e.g. Hedemann-Robinson
M, “The EU and Environmental Criminal Liability: A Legal Analysis in the Light of the Ruling of the
ECJ on EC Competence (Case C-176/03) (2005) 6 Environmental Liability 149 and Hedemann-
Robinson M, “The EU and Environmental Crime: The Impact of the ECJ’s Judgment on Framework
Decision 2005/667 on Ship-Source Pollution’ (2008) Journal of Environmental Law 1.

® See esp. Art.83 of Title V (Area of Freedom Security and Justice) of the TFEU.
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become more apparent within the context of an expanding EU membershi p. The
book maintains that the gradual development and entrenchment of a multi-
dimensional (tripartite) framework to EU environmental law enforcement has led to
a more effective system of supervision of environmental protection rules, with each
component (European Commission, civil society and national authorities) able to
bring something distinct as well as mutually supportive to the collective goal of
enhancing the state of implementation of EU environmental law. Moreover, the
extent and reach of EU legal machinery on environmental law enforcement
compares very favourably with the state of affairs at international level, where there
are very few mechanisms contained within IEAs that are capable of holding CPs to

account effectively for deficient implementation of treaty obligations.

Secondly, Chapter 14 also notes that to a significant extent the drivers underpinning
these changes have been ideological (and not simply resource-related). A major
influence has been the impact of the principle of subsidiarity, in placing greater
emphasis on the role and autonomy of national authorities to supervise
implementation of EU environmental requirements within the member states. In
addition, the accession of the Union to the 1998 Arhus Convention has spurred on
initiatives at EU level to develop participatory rights for individuals in relation to

environmental law enforcement.

Thirdly, as is borne out in the monograph generally but also in the concluding
remarks to ‘Enforcement of EU Environmental Law: Taking Stock of the Evolving
Legal Framework” my research has revealed some significant limitations to the
existing legal framework of the Union concerning the enforcement of its
environmental acquis. Notably, in recent years the European Commission has reined
in its law enforcement role in intervening in suspected cases of misapplication of EU
environmental legislation through infringement proceedings. Whilst this change
might be understandable for resource-related reasons, the effect of this places
considerable onus on civil society (notably NGEOs) as well as national authorities.
for formal law enforcement action may usually entail considerable legal costs for
private plaintiffs. In addition, heavy reliance upon national authorities to supervise
the implementation of EU environmental law may well be unrealistic or even

counter-productive (e.g. in the face of insufficient financial and administrative
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resources invested in authorities, ineffective inspection regime structures and/or
dangers of regulatory ‘capture’ from industry).In addition, significant gaps exist in
terms of securing individual rights to access environmental justice at both national
and EU institutional levels and the Union’s intervention in the area of inspections is
still at a relatively early stage, with weak and patchy legal support structures. As my
research notes in some detail, the relatively high number of environmental
infringement complaints and cases dealt with annually by the European Commission
indicate that non-compliance with EU environmental law remains a significant
problem and challenge for the Union. In sum, the EU has a considerable way to go
yet before it may be in a position to claim seriously that it has established a legal
framework that is adequate to ensure effective supervision of the proper

implementation and enforcement of EU environmental protection rules.

Principal Contributions made by the Published Works

The comprehensive nature of the Enforcement monograph’s analysis, in exploring
and appraising what it terms the ‘tripartite structure’ of EU law’s involvement with
law enforcement in relation to its environmental policy area, constitutes a unique
approach to the investigation of this legal subject area. The existing literature on the
subject of EU environmental law enforcement has tended to be less comprehensive
in outlook, focusing only on certain key aspects, including notably the role of
infringement proceedings and access to justice provision for individuals.** For
instance, relatively little research has been undertaken regarding the role, as foreseen
by EU environmental law and policy, of national authorities in securing
implementation of Union environmental legislation. Not only has the monograph
provided a far more comprehensive investigation and assessment of the research
field, it has also provided the basis for a more in-depth appraisal into the inter-
connectedness between the different branches of Union engagement in
environmental law enforcement as well as how they relate to trends and

developments in the EU’s overall strategy on enhancing member state performance

* See e.g. Borzsak L, The Impact of Environmental Concerns on the Public Enforcement Mechanism
under EU law: Environmental Protection in the 25™ Hour (Kluwer 2011); Lee M, EU Environmental
Law: Challenges, Change and Decision-Making (Hart 2005) (and 2™ edition 2014); Lenaerts
K/Gutiérrez-Fons, ‘The General System of EU Environmental Law Enforcement’ 30(1) Yearbook of
European Law 3 and Wenneras P, The Enforcement of EC Environmental Law (OUP 2007).
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regarding implementation of Union environmental legislation. This latter aspect is
taken up, in particular, in my 2015 journal article ‘Enforcement of EU

Environmental Law: Taking Stock of the Evolving Legal Framework’.

In addition, the book also enabled me to bring some unique insights into the analysis
as a result of my tenure as a legal administrative official within the European
Commission between 2001-2003. Notably, this was useful in contributing to my
analysis in Chapter 5 of the monograph concerning the issue of actual and potential
conflicts of interests arising as a result of the European Commission being invested
with prosecutorial powers under Articles 258/260 TFEU.% Conflicts of interest may
arise given that the Commission has both a policy development as well as
prosecutorial role. My analysis here builds on and updates rare and much earlier

research analysis carried out in this area.®®

The monograph also contains some empirical research work providing contemporary
information on various operational aspects concerning EU law on environmental law
enforcement. Specifically, the book contains data on the duration of recent
environmental infringement litigation under Articles 258/260 TFEU®’ (see Tables
1.1.1-3 in the Appendix) based on CJEU judgments delivered between 2010-2012.
which builds upon and updates earlier research work carried out in this area.®®
Furthermore, the monograph also contains some data gleaned by the author that offer
insights into the range and type of casework (citizen complaints and own-initiative
inquiries) carried out by the European Ombudsman between 1995-2012 in appraising

allegations of member state non-compliance with EU environmental legislation.®

6 Specifically, see pp223-227 of Chapter of the Enforcement monograph

% See ¢.g. Williams R, ‘The European Commission and the Enforcement of Environmental Law; An
Invidious Position’ (1994) 14 Yearbook of European Law 351

%" Data on duration of first round (Art.258 TFEU) and second round (Art.260 TFEU) infringement
proceedings is provided in pp67-69 and pp151-152 respectively,

* See e.g. Kriimer L, “Statistics on Environmental Judgments by the EC Court of Justice’ (2006)
18(3) Journal of Environmental Law 407 and Hedemann-Robinson M, ‘Article 228(2) EC and
Enforcement of EC Environmental Law: A Case of Environmental Justice Delayed and Denied? An
Analysis of Recent Developments’ (2006) 15(11) European Energy and Environmental Law Review
312.

® Specifically pp523-524 of the Enforcement monograph (in Ch10: ‘Private enforcement of EU
environmental law at EU institutional level (2) — Administrative complaints procedures and other
possibilities’).
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C. Theoretical Context of Published Works

This final section of the thesis seeks to place the published works within a broader
theoretical context, specifically reflecting on how my research relates to ongoing
debates engaged in seeking to understand the motivations and drivers influencing the
degree to which states may comply with international environmental legal
commitments. In particular, it is useful to consider to what extent these debates
enable insights to be drawn regarding which particular ideas concerning statal
compliance have influenced the EU’s approach in developing its legal framework on
enforcement of its environmental norms. This section will commence with a brief
overview of theoretical discussion on state compliance with international rules of
law, before considering how it relates to and has a bearing on the EU’s legal

framework concerning enforcement of its environmental norms.
Compliance theory

Broadly speaking, two main rival schools of thought on international relations have
predominated in discussion over compliance theory (logic of consequences versus
logical of appropriateness) and likewise two camps offer distinct approaches on how
international law should be crafted in order to maximise compliance based on
acceptance of a particular compliance theory (enforcement versus managerialist
approaches).”’ Whilst these rival analyses retain relevance and influence to varying
degrees in the development of international environmental law (IEL), it is fair to say
that since the early 1990s the logic of appropriateness school and related
managerialist approach have gained considerable traction in legal scholarship and in
international practice in terms of IEA regime building. Each will be outlined briefly

in turn.

" For some overviews and reflections on compliance theory see e.g. Mitchell R, *Compliance Theory;
Compliance, Effectiveness and Behaviour Change in International Environmental Law’ in Bodansky
D/ Brunnée J/ Hey E (eds), Oxford Handbook on International Environmental Law (QUP 2007):
Zaelke D/Higdon T, ‘“The Role of Compliance in the Rule of Law, Good Governance and Sustainable
Development’ (2006) 5 Journal of Eur Env’l Planning Law 383; Brunnée J, ‘Enforcement
Mechanisms in International Law and International Environmental Law’ (2005) 1 ELNI Review 1;
and Bodansky D, The Art and Craft of IEL (Harvard UP, 2010).
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The logic of consequences school of thought, closely related to a rationalist
interpretation of actor behaviour, assumes that states are motivated by weighing up
the consequences of alternative course of action in light of self-interest. A variety of
factors may influence statal behaviour, including relative global power, resources
and internal political preferences. According to this school, as far as compliance with
international law is concerned, a material consideration will be the factor of
deterrence. Specifically, the extent to which there are systems in place to ensure a
high likelihood of detection of non-compliance coupled with sufficiently swift and
costly sanctions as response measures will materially influence state decisions over
whether or not to comply. This perspective on the dynamics influencing the degree
to which states are likely to comply with international obligations resonates strongly
with deterrence theoretical models on individuals® compliance with state
regulation.”’ Based closely on the theoretical underpinnings of the logic of
consequences school, the enforcement approach’ envisages that the most
appropriate strategy to maximise statal compliance with international law is to
ensure international accords contain deep structures of co-operation and supervision.
notably including sanction mechanisms capable of tipping the cost-benefit
calculation of CPs concerning whether to take steps to achieve compliance.” Whilst
the logic of consequences school has traditionally predominated in international
relations discourse, in practice the enforcement approach has received a weak
reception in terms of international regime-building, not least in the environmental
protection sector. With some exceptions,”* relatively few IEAs contain or have
contained procedures equipped for the deployment of coercive-type sanctions against
non-compliant parties.” Whilst, for instance, some do contain non-compliance
mechanisms which envisage the possibility of imposing response measures on

defaulting CPs, the most coercive tool options (such as suspension of treaty rights or

7! See notably Becker G, ‘Crime and Punishment: An Economic Approach’ (1968) 76 JI of Political
EconomyEc 1969. For a view that applies a deterrent-based approach in appraising the enforcement of
national environmental regulation, see e.g. Abbott C, Enforcing Pollution Control Regulation:
Strengthemng Sanctions and Improving Deterrence (Hart, 2009).

™See for a view in favour of this approach: see e.g. Downs G /Rocke D M/Barsoom P N, “Is the good
news about compliance good news about co-operation?’ (1996) 50 International Organisation 379.

7 Mitche!l (n70)912.

" In particular, the 1973 Washington Convention on International Trade in Endangered Species of
Wild Flora and Fauna (CITES) ((1973) 983 UNTS 243), the 1997 Kyoto Protocol to the 1992 UN
Framework Convention on Climate Change((1998) 37 ILM 22) as well as the EU.

” For an overview of IEA non- compliance mechanisms see e.g. the United Nations Environment
Programme’s Compliance Mechanisms Under Selected MEAs (UNEP, 2007)
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privileges or financial penalties) are only very infrequently deployed in international

practice as a means of last resort.

In contrast, the logic of appropriateness school of thought views the motivational
forces underlying state decisions over compliance with international law in a
radically different way. Its principal assumption is that states operate as good faith
actors, generally wishing to comply with their international obligations and viewing
their fulfilment as socially legitimate. It considers that states are motivated also by a
consideration that the greater degree to which they comply with freely assumed
obligations, the more positive an image will be given to other states regarding their
international standing. At the same time, this theory acknowledges that sometimes
states may not always be able to fulfil their international duties, but this will be
largely as a result of capacity issues rather than any deliberate strategy to be deviant.
In the 1990s, notably through the work of Chayes and Chayes,’® a managerial model
emerged from this theoretical foundation for the purposes of developing a strategic
response to the challenge of enhancing the state of implementation with international
rules of law, including IEL. Contrary to the enforcement approach, a managerialist
perspective envisions IEL regimes as instruments to manage an environmental
protection field over time rather than be underpinned by sets of prohibitory rules.
The overall approach advocated is to install a system so as to keep non-compliance
to acceptable levels primarily through a continual process of transparent discourse
and exchange amongst CPs (typically through education, advice and/or assistance).
Managerialism’s general assumption is that states intend to comply with their IEA
obligations and that instances of non-compliance will be largely due to capacity
issues or inadvertence (lack of national legislative, administrative and/or financial
resources) rather than any deliberate intent to breach. Accordingly, the managerialist
approach favours prioritising facilitative responses in order to address issues of non-
compliance with IEAs, whilst not discounting the possibility of using more coercive
response measures as a last resort in the face of persistent offending. It has received

considerable endorsement within international legal scholarship’’ and has exerted a

w Chayes A/Chayes A H, ‘On Compliance’ (1993)47(2) International Organization 175-205.

"7 See for instance, Brown Weiss E/Jacobson H (eds) Engaging Countries: Strengthening Compliance
with International Environmental Accords (MIT Press 2000); Bodansky (n 70) esp Chs 10-11;
O’Connell M E, ‘Enforcement and the Success of International Environmental Law’ (1995-6) 3
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significant degree of influence on the way in which several IEA regimes have

developed systems to enhance statal compliance.

Both enforcement and managerial approaches, as well as compliance theories
underpinning them, are widely accepted as bringing useful insights to bear on the
way in which prescriptive MEA regimes should be crafted.”® Whilst starting from
contrasting assumptions and promoting different techniques, the two approaches on
strategy are not mutually incompatible.” For instance, the managerial camp would
not completely rule out the use of sanctions as a last resort tool, whilst a broad
understanding of the meaning and tiering of non-compliance response measures
would not necessarily be ruled out under an enforcement approach. There are close
resonances here with the evolution of an increasingly influential seam of scholarship
positing a synergistic combination of both facilitative as well as deterrent-based tools
as a means of enhancing effective enforcement of state regulation within national

legal orders.*
Theoretical underpinnings of EU environmental law enforcement

Considered from a compliance theoretical perspective, the EU’s legal framework for
assisting in the enforcement of its environmental rules may be viewed as reflecting
an approach highly resonant of the logic of consequences school of thought. As
explored in my research outlined in Section B above, the EU has established and
developed various ‘hard’(i.e. legally binding) principles, procedures and remedics
geared towards deterring member states, their authorities as well as private persons
from engaging in non-compliant behaviour with respect to the EU environmental
acquis. Notably, the infringement proceedings enshrined in the TFEU have been
given a sharper edge through a range of treaty amendments over the last two

decades, including the introduction of financial penalties, as a means of enhancing

Indiana JI of Global Legal Studies 47; and Goetyn N/Maes F, ‘Compliance mechanisms in MEAs: An
Effective Way to Compliance?’(2011) 10 Chinese JI Intl Lat 800.

™ See e.g. Zaelke D/Higdon T (n 70) at 383; Goteyn N/Maes F (n77) at 801.

7 See e.g. Bodansky (n 70) at 238.

% An overview of recent strategies promoting such an approach for the purposes of enhancing the
effectiveness of enforcement of state regulation (such as responsive regulation, smart regulation and
really responsive regulation) are outlined and discussed in Chs 11-13 of Baldwin R/Cave M/Lodge M
(n 45).
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member state compliance rates. In addition, the Union has established a range of EU
rights for private persons to participate in EU environmental law enforcement
activity and has adopted a range of legislative instruments intended to steer and
enhance formal types of law enforcement work of national authorities (such as

regarding the application of criminal law and civil liability mechanisms).

However, upon closer inspection, and as is evident from my research, the EU has
also increasingly drawn upon ‘softer’ regulatory techniques and tools for the
purposes of enhancing compliance with its environmental acquis, revealing a more
nuanced and managerialist dimension to its approach on law enforcement. The
Union has some well-established systems in place designed to encourage member
state compliance with EU (environmental) obligations, including financial assistance
for less wealthy members.®’ The initial administrative phase in infringement
proceedings under Art.258 TFEU reflects a conciliatory approach in being intended
to allow space for the European Commission and defendant member state to settle
non-compliance issues out of court where possible. In recent years, the European
Commission has sought to underline a more managerialist approach to the issuc of
non-compliance through a less prominent reliance on infringement proceedings in
general as a means of improving member state compliance. Since the early 2000s the
European Commission has been keen to use a wider range of facilitative-type tools
or inducements as a means of first resort to encourage member states to implement
EU (environmental) obligations. These include issuance of implementation guidance,
publicised performance scoreboards and intensification of structured dialogues with
national authorities (e.g. bilateral ‘package’ meetings, supporting export network
meetings and workshops on enforcement issues such as via IMPEL®*) amongst other
initiatives as promoted notably in the Commission’s 2008 Communication
Implementing EC Environmental Law.* The Commission’s 2008 Communication
also signalled its aim to rein in the use of environmental infringement casework in
order to focus on certain priority areas: non-communication cases, failures to respect

CJEU judgments and cases that either raise issues of principle or having a far-

*! Notably under the aegis of the EU’s Cohesion Fund: see Regulation (EU) No 1316/2013
establishing the Connecting Europe Facility, amending Regulation (EU) No 913/2010 and repealing
Regulations (EC) No 680/2007 and (EC) No 67/2010 (OJ 2013 1.348/129).

%> EU Network for the Implementation of Environmental Law.

% COM(2008)773 final, 18.11.2008.
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reaching negative impact for citizens.**It appears that these reforms may take some
time to bed down, as ‘bad application’ cases have continued after 2008 to feature
prominently in the environmental infringement casework of the Commission (see

Table 2 in the Appendix extracted from Chapter 5 of the Enforcement monograph).

Most recently, the European Commission has continued to develop its approach of
furthering a more targeted, facilitative and preventive-oriented strategy of enhancing
member state implementation of EU environmental legislation under the aegis of its
new review scheme known as the Environmental Implementation Review (EIR).
recently adopted in May 2016.%° The EIR is intended to provide for the first time a
strategic and comprehensive overview of the state of play on how key EU
environmental policies have been implemented in practice across the EU member
states, setting out areas of excellence as well as challenges. The EIR will have two
main aspects namely, the production of biennial country-specific reports by member
states as from the end of 2016 onwards to assess their implementation performance
as well as implementation delivery systems (including regarding administrative
capacity, compliance assurance, access to justice and environmental information,
environmental fiscal and procurement policies)as well as the holding of high level
discussions about significant implementation gaps common to several member
states. A synthesis report focusing on horizontal implementation problems will
accompany the individual 28 country-specific reports. The Commission will liaise
and exchange views with other EU institutions and bodies over horizontal issues
meriting special attention. The main purposes of the EIR, as identified in the
Commission’s Communication, will be to: create the opportunity for a structured
dialogue with member states on achievements and challenges in tackling the
implementation gaps and about the actions needed; provide tailored assistance to

member states to improve on implementation; strengthen the EU's compliance

* As spearheaded by the Commission’s 2007 Communication COM(2007)502 A Europe of Results -
Applying Community Law, 5.9.2007 and then amplified in the Commission’s 2008 Communication
COM(2008)773 Implementing EC Environmental Law. See also COM(2012)95 final, Commission
Communication Improving the Delivery of Benefits from EU Environmental Measures: Building
Confidence through better Knowledge and Responsiveness, 7.3.12.

% COM(2016)316 final, Commission Communication — Delivering the benefits of EU environmental
policies through a regular Environmental Implementation Review, 27.5.2016. The EIR is intended to
underpin the EU’s Better Regulation agenda COM(2015)215 final, Commission Communication:
Better regulation for better results — An EU agenda, 19.5.2015.Further information on EIR may be
obtained from the European Commission’s Environment Directorate-General (DG ENV) website at:
http://ec.europa.eu/environment/eir/index_en.htm.
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culture in the area of environmental policies; provide an informed basis for
discussion between EU institutions about the general challenges, opportunities and
possible solutions for reducing implementation deficits; identify and share best
practices and common problems and make best use of the experience accumulated
across the EU; and engage more broadly with the whole range of stakeholders on
activities to address implementation gaps. Whilst the EIR is explicitly intended to act
as a complement to the more formal tool of infringement proceedings, it is likely that
this scheme will have a significant influence on the shaping of the prioritisation

agenda concerning future infringement casework.

Taking into account the above ‘hard’ and ‘softer’ features of the EU’s strategy for
enhancing member state compliance with EU environmental law, it appears that the
Union has developed an approach which draws upon a combination of deterrence-
based as well as managerialist-type tools. In particular, the Union (through the
European Commission) has increasingly laid emphasis on the use of infringement
proceedings only as a last resort enforcement mechanism in all but the most
egregious instances of non-compliance, investing more effort into exploiting the use
of incentive and facilitative-oriented mechanisms which may prove to have certain
advantages over recourse to infringement action, e.g.in terms of being more
preventive as opposed to reactive in nature, less cumbersome and costly, as well as
being more realistic regarding the limits to EU level resources in tackling non-

compliance.

Notwithstanding the hybridised nature of EU level engagement with member states
in seeking to enhance levels of compliance with EU environmental law, it is likely
that the Union will consider that the more deterrence-oriented elements of its law
enforcement framework, as contained within the tripartite legal structure explored in
my research, should continue to constitute the bedrock of its environmental
compliance strategy. That this should be so is underpinned by the fact that the level
of statal compliance with IEAs other than the EU has been consistently of a
mediocre or low lf:vel,86 where most of the international accords have either weak or
no systems in place to monitor implementation performance of CPs and/or sanction

breaches of treaty commitments. By way of illustration, in 2013 only 50% of CPs to

% See e.g. Bodansky (n 70) at 226.
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the CITES Convention were considered by the conference of the parties (COP) to
have adopted satisfactory implementation legislation,*’only about 50% of CPs have
submitted the three national implementation reports required so far under the aegis of
the 2001 Stockholm Convention on Persistent Organic Pollutants % according to
information provided by the Convention’s Secretariat as at June 2016*’and only
some 30% of CPs to the 2000 Cartagena Protocol on Biosafety”” to the 1992
Biodiversity Convention’® are considered to have put in place satisfactory
implementation measures.”® In stark contrast, the EU has been able to record
significantly higher levels of member state compliance. According to analysis
compiled by the European Commission, as at the end of 2015 99.3% of all EU
directives concerning the operation of the single market™ had been transposed
correctly into national law on average across all EU member states.94Undoubtedly a
major (arguably principal) factor underlying the sharp differences in levels of statal
compliance between the EU and other IEAs is the much stronger law enforcement
framework present within the Union’s legal structure. This would suggest that the
presence of a notable deterrence dimension to the EU’s legal framework concerning
supervision of implementation of its environmental legislation at national level(in
the form of infringement proceedings) is a crucial element in the Union’s aim to
maintain effective pressure on member states to achieve improvements in
compliance performance, and accordingly assist the EU ultimately in realising its
objective to secure a high level of protection and improvement of the quality of the
environment.”> At the same time, the EU’s development of and increasing emphasis

on using first, where possible and appropriate, a range of facilitative-type measures

%7 See COP-16 (CITES) document CITES Interpretation and implementation of the Convention:
Compliance and Enforcement (COP-16 Doc.28, 14.3.2013).

#(2001) 40 ILM 532.

* For information on the submission rate for the three national reports due by end 2006, end October
2010 and end August 2014 respectively provided by the POPs Convention’s Secretariat at:
http://chm.pops.int/Countries/Reporting/NationalReports/tabid/3668/Default.aspx

*(2000) 39 1ILM 1027.

1 (1992) 31 ILM 822.

*See Report of the Cartagena Biosafety Protocol Compliance Committee Evaluation of the Status of
Implementation of the Protocol in Meeting its Objectives (UNEP/CBD/BS/CC/13/3, 3.2.2016).
*Single market directives include those concerning the environmental policy sector for the purpose of
the Commission’s data analysis.

* European Commission, Single Market Scoreboard —Transposition (Reporting period: 05/20135 -
12/2015): http://ec.europa.eu/single-market-scoreboard. The Commission reports that as at the end of
October 2015 there were 1,099 EU directives in force to ensure the functioning of the Union’s Single
Market.

% As mandated in Art.3(3) TEU and Art.191(1) TFEU.
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to assist member states in carrying out their implementation responsibilities serves as
a complementary strategy of focusing more on preventative (ex ante) intervention at
EU level and ensuring that infringement proceedings are targeted at addressing the
most serious and persistent breaches of EU environmental law. This hybrid approach
towards addressing actual and potential non-compliance is highly resonant with
certain enforcement strategies that have emerged relatively recently in academic
analysis(and to some extent administrative practice in some countries such as the

UK) as models for enhancing compliance with national regulatory regimes.”®

% See e.g. discussion of the concepts of responsive regulation, smart regulation and really responsive
regulation in Baldwin R/Cave M/Lodge M (op cit. n 45).

43



Tables 1.1-1.3:

Table 1.1

APPENDIX

Article 258 TFEU (first round) infringement

proceedings in environmental cases decided
between 2010-2012

(Extract from Chapter 3 ‘Enforcement action by the

European Commission (1)’ of the Enforcement

monograph)

Article 258 TFEU (First Round) Infringement Proceedings

Environmental cases 2010-2012

Pre-litigation phase

Average duration in months

Year of CJEU | Non- Non- Non- Average

environmental | Communication | conformity implementation/ | duration of

judgments Cases cases bad application | pre-litigation

cases phase for all

types of
cases

2010 179 30.9 30.5 28.4

2011 12.3 51.3 29.8 333

2012 - 63.7 26.6 41.5
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Table 1.2

Article 258 TFEU (First Round) Infringement Proceedings

Environmental cases 2010-2012

Litigation phase

Average duration in months

Year of CJEU | Cases without | Cases with an | Non- Average

environmental | an Advocate | Advocate communication | duration of

judgments General General cases litigation
Opinion Opinion phase for all

types of cases

2010 12.4 24.3 7.4 14.9

2011 13.7 25 7 15.8

2012 12.9 28 - 14
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Table 1.3

Article 258 TFEU (First Round) Infringement Proceedings

Environmental cases 2010-2012

Average total duration of proceedings

Average duration in months

Year of CJEU | Average Average Average total | Number of
environmental | duration of duration of duration of Art.258 TFEU
judgments pre-litigation | litigation Art.258 TFEU | environmental
phase forall | phase for all | proceedings judgments
types of cases | types of cases | (from LFN to
judgment)
2010 28.4 14.9 433 29
2011 33.3 15.8 49.1 22
2012 41.5 14 35.5 14
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Table 2:

Types of Environmental Infringement Cases 2004-2013

(Extract from Chapter 5 ‘Enforcement action by the European

Commission (3)’ of the Enforcement monograph)

As at Types of environmental infringement cases
end of
(Article 258 TFEU)
year
Non-communication Non-conformity cases Bad application cases
cases
% Quantity | % Quantity % Quantity
2004 30.35 173 18.07 103 51.58 294 i
2005 25.36 124 17.59 86 57.06 279
2006* - - o = = -
2007* N - - R i =
2008 18.30 88 31.80 153 49.90 240
2009 49.65 212 17.56 75 32.79 140 R
2010 26.08 115 20.63 91 53.29 235
2011 12.24 4] 22.99 77 64.78 217
2012 4.53 13 26.83 # 68.64 197
2013 26.51 92 18.16 63 5538 192

*No data published by the European Commission.
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Table 3:

authorities

EU environmental legislation on inspections by national

(Extract from the journal article 'Environmental Inspections and

the EU: Securing an Effective Role for a Supranational Union

Legal Framework’)

EU
legislation—

Key inspection
provisions |

(Dir.2010/75)

(Dir.2012/18)

(Dir.2008/98)

Dir.1999/31

(Dir.2006/21)

(Dir.2012/19)

(Reg.1013/06)

ODSR

(Reg.1005/09)

%]

(Dir 2009/3 1)

Storage

Animal

Experiment-n
(Dir 2010/63)

General
inspection
Duty

* [ED

> [Seveso 111

= |WFD

* [Landfill

> Mining Waste

> WEEE

= WSR

“1CO

>

ICivil nuclear

-

(D 2009771)

Inspection
plan

Inspection
programmes

Non-routine
inspections

Follow-up
inspections

Records of
inspections

Inspection cost
charges

Resourcing of
inspectorate(s)

(x)

(x)

Internal
Co-operation

Interstatal co-
operation

EU
Commission
inspection/
supervisory
powers
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Preface

Without their proper enforcement, governmental commitments to improving
the state of the environment are prone to remain but ‘greenspeal’. Over the
last 40 years and more, the Furopean Union has developed a raft of legislation
intended to enhance standards to protect the environment. The main purpose of
this book is to provide an overview of the current principles and provisions of the
European Union (EU) legal order concerning the enforcement of Union environ-
mental law. It aims to examine the subject of EU environmental law enforcement
by providing a detailed account of the various legal arrangements that may be
used for the purpose of upholding EU environmental norms as well as a critical
appraisal of the practical impact of those arrangements, considering in particular
issues of efficacy and accountability. Spanning three parts, the book focuses on
the principal modes of EU environmental law enforcement: namely, the role of
the European Commission, possibilities for private law enforcement and the role
of national authorities.

In Part I, in addition to detailing the key legal considerations that affect the
European Commission’s prosecution of infringement proceedings against member
states acting in violation of FEU environmental law, the author also draws from his
own professional experience within the Commission’s Environment Directorate-
General of the practical and systemic limitations faced by this EU institution. In
Part II, the author secks to appraise the possibilities available under EU law for
private individuals to enforce EU environmental law; in particular taking account
of legal principles developed by the Gourt of Justice of the Union, EU legislative
Instrumentation (such as that on environmental damage and access to environ-
mental information) as well as EU institutional systems of support. In Part IT1, the
book examines the requirements and structures in place at BU level which may
serve (o assist national authorities involved in environmental protection to utilise
EU environmental law. . "

Itis hoped that this monograph, now in its second edition, will continue to pro-
vide 2 useful reference point of key information as well as a platform for ongoing
legal and political discourse at academic and legal professional Jevels concerning
the state of EU mechanisms intended to assist with enforcement of EU environ.

mental law.




xvi  Preface

Since the first edition of this book, it is fair to say that there are heartening
signs regarding the long-term prospects of the legal arrangements relating to
FU environmental law enforcement. These include notably the recent opening
up of possibilities for civil society to play a more active and serious legal role in
supervision of EU environmental law, in large part due to the Union’s commit-
ment to implementing the 1998 UNECE Arhus Convention. In addition, recent
EU legislative initiatives have sought to crystallisc EU member state authorities’

-enforcement role and responsibilities more precisely, including with respect to the

key area of environmental inspections. One could also point to the recent reforms
within the European Commission to try to focus its existing limited resources for
law enforcement more effectively, in particular by concentrating more on ensuring
that member states transpose their obligations in EU environmental directives, the
tmain legislative tool used in EU environmental policy, into national Jaw correctly
and on time.

Nevertheless, challenges still remain. For instance, there is a strong case for
enhancing the limited current enforcement role of the European Commission,
particularly in the areas of inspection and investigations. National authorities are
crucially important actors in relation to EU environmental law enforcement. Yet
it is apparent that the quality of law enforcement work carried out at national
authority level across the Union varies considerably. This is an area that war-
rants attention at EU level, in order to ensure that a floor of minimum standards
applies with respect to essential aspects of law enforcement agency work concern-
ing resourcing, inter-agency co-ordination and planning of environmental inves-
tigations and inspections.

The EU has made great strides in recent years towards developing 2 more
coherent and effective strategy for overseeing the implementation of Union envir-
onmental law. Efforts have been made and are continuing to be made to enhance
the roles of civil society and national authorities in relation to law enforcement
work, so as to complement the important but ultimately limited capabilities of the
European Commission in this area. However, the journey is far from complete
and will require sustained effort at EU level and, in particular, by member state
governments to ensure that resources are effectively utilised to craft a suitably
comprehensive framework that mects the challenges of EU environmental law
enforcement.

I have intended the book to be up to date as at the end of September 2014.

Martin Hedemann-Robinson
Canterbury, October 2014
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Some critical reflections

Following on from the discussion in the previous two chapters of the legal frame-
work underpinning Articles 258 and 260 of the Treaty on the Functioning of the
European Union (TFEU), this chapter seeks to reflect on the broader context and
effect of these particular tools of environmental law enforcement at EU level. At
a basic level, their importance for EU environmental policy should not be under-
estimated. As has been noted with good reason elsewhere, the credibility of pol-
icy is underrmined unless there is due and effective supervision and enforcement
of transposition of legally binding commitments entered into by the constituent
member states.! Whilst member states have a dear unambiguous duty under the
EU treaty framework to secure the proper implementation of EU environmental
law and legislation,? in practice this obligation has proven insufficient to ensure
that the writ of EU environmental norms are respected at national level. The
threat of legal action from the Commission in the form of Infringement proceed-
ings provides an important tool to use where Tecessary in order to provide suffi-
ciently strong incentives for member states to comply with their Union level legal
obligations. The introduction and development of financial sanctions within the
infringement proceedings systemn by virtue of the 1992 Maastricht Treaty and
2007 Lisbon Treaty have significantly enhanced the potency of the threat of law
enforcement litigation under Articles 258 and 260 TFEL.

In many respects these particular enforcement proceedings remain the most
important legal weapons that the Commission holds in order 1o assist it in its role
as the U institution charged with responsibility for ensuring that EU environmen-
tal law is applied correctly by and within the member states under Article 17(1)
of the Treaty on European Union (TEU).? The Commission itself is effectively
charged with the duty of upholding the environmental obligations undertaken by
member states at EU level. That role becomes all the more important, when one
considers in practice how relatively isolated the Commission stands in shouldering
this responsibility* As Krimer aptly points out, the environment has no ‘vested
interest defender’.?

Member states’ record on compliance with EU environmental law over the years
indicates that it is unsafe to rely on their promiises to fulfil their environmental obli-
gations. It is evident that the state of political and financial resources invested into
EU environmental law enforcement at national level in some member states leaves
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alot to be desired. Budgeting for delivery on environmental protection has not tra-
ditionally been a political priority for several member state governments, as com-
pared with the efforts placed to secure economic benefits to be gleaned from the
single market. Very few member states ensure that EU environmental directives
are transposed into national law on time. The environmental inspections regimes
within member states remain patchy and often under-resourced. The Union has
orily relatively recently begun to address the shortcomings in this area in earnest
under the aegis of the Seventh EU Environmental Action Programme (EAP7).% At
the same time, member states’ records on facilitating the possibilities of the pub-
lic, notably non-governmental environmental organisations (NGEOs), becoming
involved and assisting in EU environmental law enforcement, as endorsed by the
Union’s membership of the 1998 UNECE Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental
Matters (Arhus Convention), is very mixed.

Moreover, it is also evident that there are relatively few powerful actors outside
of government interests in civil society which are prepared and/or able to shoul-
der the responsibility of EU environmental law enforcement. The mainstream
within the business sector has litile if any vested economic interest n ensuring
{hat environmental norms are upheld, unless it is apparent that non-compliance
with specific environmental norms by competitors offers the latter a distinct unfair
economic advantage. T contrast, large elements within this sector have been and
are established crucial players in terms of assisting in the enforcement of the laws
pertaining to the single market, through such methods as taking civil action before
national courts as well as reporting of instances of violations of EU law
to the Commission or to national governmental support confacts such as those
under the SOLVIT? system. This is not surprising, of course, when one considers
that the enforcement of single market law is a means of enhancing market and
therefore profit opportunity for several businesses, particularly those with interna-
tional presence. This leaves ordinary citizens and NGEOs, the latter in practice
constituting important actors in environmental law enforcement. However, there
are several well-known significant legal, financial and technical challenges facing
citizens and NGEOs interested in pursuing (EU) environmental law enforcement.
These range from being able to secure the legal right to act on behalf of the envir-
onment to take action against polluters in any given case (legal standing issue),
being able or entitled to secure evidence of a principal cause of illicit pollution
(causation issue), to having the financial resources to be able to be in a position to
tale legal action (legal costs issue). The ability of the private individuals and asso-
ciations to undertake EU environmental law enforcement work will be considered
later in more detail in Part IT of the book.

Accordingly, there is little doubt that Articles 958 and 260 TFEU will con-
finue to retain an important role in terms of assisting in. BU environmental law
enforcement across the Union. Taking into account the lack of priority member
state governments attach to environmental protection as compared with econornic
policies and limited scope for civil society to be invalved in upholding environ-

mental policy (e.g frequent, significant practical hurdles involved in mounting
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legal action to enforce environmental protection standards) it is evident that the
Commission’s supranational supervisory controls under the EU treaty framework
will remain key tools in its task to ensure due application of Union environmental
law at national level.

At the same time it is also widely understood and recognised from Commission
and commentators alike that Article 258 and 260 legal proceedings suffer from
a number of significant problems and limitations, many of which are not easily
soluble. There are several issues concerning the current structure of infringement
proceedings which constitute serious checks on the capability of the Cormumnission
to carry out its task to ensure that EU environmental law is upheld within the
Union. The problems range from the technical inadequacies and shortcomings
of the legal machinery itself to more profound issues concerning the inherent
Lmitations posed for a centralised model of law enforcement. In particular, it is
important ultimately to recognise the resource limits that constrain the ability of
the EU infringement system to serve as an environmental law enforcement system
and, as a consequence, to acknowledge the importance of the need to ensure that
Axticles 258 and 260 TFEU are appropriately supported by complementary law
enforcement mechanisms at national level.

This chapter seeks to identify and reflect on these aspects, with a view to dis-
cussing possible ways and means of improving the current posiion and, in par-
ticular, how the Commission itself has sought to address some of the problems
and challenges involved. Tables are provided at the end of the chapter containing
some statistical data on the case management of environmental infringements by
the Commission services.

5.1 Investigation and detection of infringements

A significant area of weakness associated with infringement proceedings brought
under Article 258 TFEU is the pre-judicial process, namely the initial period of
investigation carried out by the Commission.? In a number of important respects
the Commission is hampered from the outset in certain types of cases when try-
Ing to ascertain whether or not a violation of law has occurred, in not having
suitable powers or resources to verify complaints or launch own-initiative enqui-
ries.® These are the so-called *bad-application’ cases, where the Commission sus-
pects that EU environmental law has failed to be applied properly in a particular
member state. For cases which Involved scrutinising whether a member state has
transposed its environmental obligations into national law as required by an EU
environmental legislative instruments (non-communication and non-conformity
casework) this particular problem does not arise, as legal analysis of these cases is
entirely document based.

5.1.1 Investigatory and inspection tools

Article 258 TFEU does not provide the Commission with any powers to investi-
gate cases where a member state is alleged or suspected of failing to ensure that
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EU environmental law is applied in practice (the so-called bad-application cases).
The allegation could embrace a situation where 2 member state authority is sus-
pected of infringing an environmental norm itself or of tolerating an infringe-
ment onits territory by 2 third party. In either case, the Commission is not vested
with any legal powers under Article 258 to be able to require relevant sites to be
subject to mandatory inspection by its officials or those of the relevant environ-
mental authorities within the member state concerned. As 2 result, the Commis-
sion has in practice been virtually dependent upon outsiders for the delivery of
information and evidence for each bad-application case, whether from the mem-
ber state anthorities or from 2 complainant. In the vast majority of cases, EU envi-
ronmental legislation does not incorporate provisions that specifically address the
subject of EU level nsp ection.'® Article 4(3) TEU, the treaty provision imposing a
general duty of co-operation by member states in connection with the activities of
the Union, is too vague and general in nature 0 constitute any clear or firm legal
basis on its own for requiring member states to subject themselves to supranational
investigations of suspected violations of law or to carry out systematic inspections
of installations and sites. For this to occur, specific EU legislation would need to
be adopted in order to crystallise the definitive obligations of member states and
powers of the Commission for the purposes of conducting EU-led investigations.
Historically, though, the majority of member states have been steadfastly reluctant
to be amenable to the idea of facilitating or constructing 2 system enabling the
Clommission to spearhead infringement investigations. Currently, there is no clear,
effective legal or administrative structure at EU Jevel to enable the Commnussion to
be in a position to make systematic checks on member states through the mecha-
nism of investigations.'!

In the past, the Commission has occasionally dispatched officials and/or con-
tracted scientific investigation teams o carry out site inspections in the context
of Article 258 casework. However, it should be noted that ¢his is only possible
where the defendant member state has agreed in advance ot is in a position to be
able to accept Clommission site scruting. If the member state and/ or site owner
refises to submit to an inspection, the (Commission may not carry out on-site
investigation. In practice, such investigations are rare and in any event lack the
clement of surprise. On each occasion a suspected defendant is forewarned of an
investigation request. Even where the Cornmission decides in the highly unusual
event to send out an environmental inspection tear, itis not that straightforward
internally within the Commission to find the necessary fands for the investiga-
fion.12 For instance, in the aftermath of the Eouroupitos (2) htigation,'? I recall dur-
ing my period as an adrministrator dealing with legal issues in the Commission’s
Environment Directorate-General DG ENV) technical unit responsible for waste
management'* there beinga situation of uncertainty and financial wrangle in mid
9001 as to which Directorate within DG ENV would actually be responsible for
funding the investigation of the waste sites suspected of hreaches of EU waste
management legislation in Chania, Crete. An inspection was considered meces-
sary by the technical unit dealing with waste management issues to verify whether
or not the Greek authorities had taken sufficient measures to implement the
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second-round judgment of the Court of Justice of the European Union (GJED).
Given the lack of a dlear framework for the organisation of Commission environ-
mental inspections, it was in any event difficult to access EU funding for such an
inspection as there was no specific EU budgetary line for such work. Accordingly,
whilst it may be the case that member state refusals to accede to an EU-level envir-
onmental inspection are rare,® this matters little, given the relative paucity of
genuine powers and resources at the disposal of the Commission to launch such
investigations in appropriate cases.

The lack of investigatory powers afforded to the Commission reflects a long-
standing scepticism and resistance by the majority of member states into contem-
plating any independent EU environmental inspectorate for the purposes of assisting
in U environmental law enforcement. The matter of environmental inspection
in general has been considered predominanty by member states to be a domain
exclusively reserved to the national as opposed to supranational level, any attempts
to introduce EU-level initatives resisted as unwarranted incursions into matters
perceived to be sovereign internal issues. Accordingly, the majority have resisted
attempts by the Commission, for instance, to develop a supranational and indepen-
dent dimension to inspections of installations.'® This has been rightly criticised!” as
the emotionalising of sovereignty and subsidiarity principles, not least given that
several other sectors of EU policy envisage EU-level inspectors, including notably
in the areas of competition,!® veterinary health,'® fisheries™ and customs policy.?!

The absence of investigatory powers afforded to the Commission in enforcement
work raises the prospect of the Commission having in practice to be substantially
if indeed not overly reliant on the co-operation of member state administrations
for supplying information on suspected violations and state of environmental leg-
islative implementation.?? This raises a clear potential conflict of interest, which
may materialise where national or sub-national public authorities are reluctant
or msufficiently resourced to carry out inspections or enforcement activities on
account of non-environmmental reasons or pressures.” For instance, the Kouroupitos
litigation® was protracted and made particularly difficult not least because of the
unreliability of information supplied by the local administration on the subject of
compliance with EU waste management legislation. The lack of supranational
oversight capabilities into bad-application cases also raises questions as to whether
there are adequate systems in place to ensure that the implementation of EU
environmental law is applied consistently across the Union. Itis a core U treaty
mandate that the Union should aim for a high level of environmental protection.25
This fundamental (constitutional) obligation applies across the geographical space
of the combined territories of the Union’s member states and an inability to ensure
a comparable level of national implementation of EU environmental protection
legislation serves only to undermine this essential legally binding commitment.
Furthermore, a failure to ensure that menber states are providing comparahle
levels of effort and effectiveness regarding implementation of Union law opens
up the prospects of damaging competitive distortions arising within the single
market, with enterprise in certain member states being subject in practice to less
rigorous law enforcement regimes than others.
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The incorporation of effective investigatory powers for the Commission has
in the past attracted some degree of support from a number of quarters.® It
has also been mooted in the not so distant past that the Furopean Environment
Agency (BEA), founded in 1990,% might expand its remit to be able to engage
as an independent environmental inspectorate.?® Currently, its core function is to
provide information concerning the state of the environment, and this is based
heavily on the supply of environmental data it receives from national authorities.
Tts original legal framework provided for a review to be conducted within two
years of its inception as to whether it should be granted a role in the monitoring
of EU environmental law.

Notwithstanding initial support from the European Parliament (EF) in favour
of developing a monitoring role in the early 1990s, both the Commission and
Council of the EU were not persuaded that a change in the EEA’s functions was
warranted. The Commission and Council decided to opt for a more informal
process of encouraging better inspection standards at national level, rejecting
the idea of a supranational role of the Commission in being directly involved in
supervisory or operational aspects of environmental inspections. Both institutions
considered that inspections should be considered essentially a national responsi-
bility, whether these were routine checks or related to investigations of suspected
breaches of Union environmental law. The Commission was at that stage ini-
tially reluctant to promote the idea for an EU-level environmental auditing body. ™
Rejecting the EP’s call for a binding supranational legislative instrument setting
common rminimum standards on inspections, the Council of the EU adopted in
9001 instead a recoromendation® establishing sorne non-binding minimurm crite-
ria regarding the organisational aspects of inspections at national level. No opera-
tional role is envisaged for the Commission (or other EU-level supranational entity
such as the EEA) under the soft law instrument, which currently remains in place.
The 2001 Recommendation’s remit is confined to a limited area addressed by
EU environmental legislation, specifically industrial installations covered by the
RU’s regime on integrated pollution prevention and control. In 2007 the Commis-
sion completed a first a review®! of the recommendation’s implementation, which
expressed criticism about its narrow coverage and limited impact. Nevertheless,
at that time the Commission concluded that the non-binding status of the mstru-
ment should not be hardened into an EU legislative measure.

Tlowever, most recently the Commission appears to be changing its views and
assumed a renewed level of interestin the area of environmental inspections. The
Seventh EU Environment Action Programme (EAP7) (2013-20)* specifies, in the
context of one of its priority objectives,* that the EUis to extend binding require-
ments on inspections and surveillance to the wider body of EU environmental law,
complementing these with an EU-level capacity that can address situations where
there is due reason for concern.** The Commission is currently in the process
of proposing a revision to the current EU legislative framework, with a view to
establishing a minimum set of legally binding requirements. The subject of envir-
onmental inspections at national level is considered in more detail in Chapter 11
of this book.
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Member states are also in practice vested with exclusive responsibility for
reporting on the state of implementation of EU environmental legislation within
their respective territories. It is a standard requirement® placed in EU environ-
mental legislation that member state authorities are obliged to provide the Com-
mission with basic information via questionnaires on the implementation of EU
environmental legislation within their respective territories. It is apparent that this
system of reporting has had a number of drawbacks. One obvious disadvantage
is the in-built conflict of interest set up by this type of scheme, where member
“states are clearly going to be reluctant to spell out implementation shortcomings in
full knowledge that this will attract potential litigation.*® Implementation reports
have also taken in practice a considerable time to be completed by a number of
member states, which has hampered the Commission in being able to draw up
sectoral reports on an EU-wide basis.®” The questionnaires are also limited in the
sense that they do not necessarily elicit all information pertinent to implemen-
tation problems. For instance, in respect of EU waste management legislation,
questionnaires are designed principally to derive only relatively basic information
from the member states on how they have put in place requisite infrastructure in
order to implement the legislation (such as registration systems and waste plans).
Important though that is, they do not require member states to report in detail on
their experience in implementing environmental protection standards vis-&-vis the
wider community (e.g steps taken to tackle illicit waste dumping scenarios). It is
rare, if at all, that EU environmental legislation requires member states to report
on the degree of effectiveness of the implementing measures they have taken.*

The Comumission’s own periodic reporting on the state of implementation of
specific EU legislative instruments, foreseen in practice as a standard requirement
in EU environmental legislation, often takes a considerable period of time to be
drawn up and published, being predicated and reliant upon information submit-
ted to it from the member states. For example, the Commission reports on imple-
mentation of the EU waste framework legislation for 20079 and the 1991 Urban
Waste Water Directive for 2009-10 were only published in 2013.* Delayed publi-
cation may render the mformation contained in the Commission implementation
reports vulnerable to challenges of being out of date.

One judicial development to emerge from the GJEU’s case law that is likely to
be of some degree of assistance in the investigation and particularly prosecution
of systemic breaches of EU environmental Jaw by the Commission is the estab-
lishment of the category of ‘general and persistent’ (GAP) infringement by virtue
of the frish Waste case,’ as discussed in Chapter 3. In that case the GJEU held
that the Gommission had proven that Ireland was guilty of a GAP infringement
of EU waste management legislation in having failed to address 2 number of
instances of fly-tipping. The GAP status of the breach meant that the defendant
state was obliged to address the systemic underlying problem identified by the case
of failing to ensure that its implementation policy of EU waste legislation was
sufficiently effective in practice, without any opportunity to shut down EU legal
scrutiny by only addressing the symptoms of failure through closure of particular
illicit dumping sites.*' At the same time, the evidential burden on the Commission
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is eased once it is able to provide sufficient proof of widespread failure to honour
EU obligations; the GAP status of proceedings will not be affected by measures
taken by a defendant state to address one or a few instances of non-compliance
and the CJEU confirmed that additional evidence of similar breaches could be
referred to by the Commission after the pre-litigation phase has been completed.
Moreover, the development of a category of GAP breaches has potentially ben-
eficial implications for the prosecution of second-round proceedings. First, from
an evidential perspective, the Commission will not be faced with the potential
collapse of a second-round case if 2 member state demonstrates that compliance
has been achieved in only one or a few instances. Secondly, given the seriousness
of a member state being found guilty of 2 GAP breach of EU environmental law,
the GJEU has the opportunity to impose a far higher level of financial sanction
than for instances of single or isolated breaches, although at the time of writing
the GJEU had yet to confirm this to be the case and how this would be factored
into its calculation framework for financial sanctions.*

5.1.2 Resomrces issues

A long-standing problem facing the Commission has been the question of a lack
of resources internally to deal with the number of environmental cases under
Articles 258 and 260 TFEU.* In terms of personnel charged with the principal
responsibility of following up complaints, own-initiative enquiries into suspected
violations and preparing case dossiers (including letters of formal notice and rea-
soned opinions), the relevant legal units'* dealing with infringements within the
DG ENV of the Commission has been staffed with relatively few personnel for
much of the DG’s history.

Undtil fairly recently, the number of legal officers barely exceeded one per mem-
ber state.* For the years 2002 and 2004, for example, there were reportedly 18 and
16 full-time desk officers respectively to cover the then 15 EU member states.*® In
more recent times, matters do not have appeared to have improved. As at Octo-
ber 2013, the information available from the Commission’s Staff Directory indi-
cated that 25 case handlers and infringement support staff were in post to service
infringement casework for the 28 member states, though some of these appear to
be on part-time contractual arrangements.*” In the past, the law enforcement teams
within DG ENV have been hampered by not infrequent staff turnover, often com-
pounded by the fact that a number of personnel have been supplied by member
states on temporary secondments. Borzsik notes that in recent years the situation
has stabilised somewhat with Commission staff postings lasting usually for a mini-
mum of two years.*® Nevertheless, the current position pans out to fall considerably
short of two full-time desk-officers per member state, an informal benchmark that
the Commission services aimed to achieve for a considerable number of years, and
serves to underline the point that the Conumission remains stretched in terms of
personnel to take on the number of environmental infringement cases involved.

Figures from the Commission’s annual reports on monitoring the implementa-
tion of EU environmental law show that the environmental sector accounts for,
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on average, the largest proportion of Article 258 TFEU casework. Specifically,
between 2002—12 the proportion of infringement actions concerning EU environ-
mental legislation opened annually by the Commission has averaged just under
a quarter (23 per cent) of the total number of first-round case pursued by the
institution (see Table 5.3 at the end of this chapter). Over the same period, the
Clommission reported in its annual surveys monitoring the application of EU law
that the environmental sector has accounted for the largest number of case investi-
gations of alleged EU law infringements in any given sector. Asat the end of 2012,
there were 996 live, environmental infringement cases, representing some 20 per
cent of all Article 258 TFEU casework™ (see Table 5.3). ‘

The reader is referred to the statistical tables at the end of the chapter for fur-
ther information on infringement case numbers. Against this backdrop, it is not
difficult to see that the question of allowing on-site investigations becomes particu-
larly challenging from a Commission perspective.

5.1.3 Complainants as sources of information on
environmenial low enforcement

Tt has been evident for 2 number of years now that complaints to the Commission
have proven to be an important source of information on EU law implementation
matters. It has been noted generally that complainants are of significant value to
the Commmission in assisting it in carrying out its supervisory functions under Art-
icles 258 and 260 TFEU, particularly in fields such as environmental policy where
the Commission has not been vested with any specific monitoring powers. For
the environment sector, the complaints system presents itsell as an opportunity
for ordinary citizens and particularly environmental and other non-governmental
organisations (NGOs) to seek to trigger legal action without having to incur Jegal
costs that they would normally have to shoulder if they decided to take civil action
before the national courts

Annual monitoring reports of the Commission on the application of EU law
have for several years disclosed a consistently high number of complaints filed
by the public with Commission services concerning alleged instances of member
state non-compliance with EU environmental law. The number of environmen-
tal complaints rose quite rapidly in the 1980s, reflecting with increase in envir-
onmental legislation adopted at KU level. Whilst in the early part of the 1980s
environmental complaints numbered around 10 2 year, by the end of that decade
this had increased to around 500.5' Since then, the Commission (DG ENV)
has continued to address a considerable amount of environmental complaints.
Between 2002-13, for instance, the average number of complaints filed annually
from the general public with the Commission about alleged instances of infringe-
ments of EU environmental law was 380, representing approximately one-fifth
(20.7 per cent) of the total amount of complaints filed across all EU policy sec-
tors (see Table 5.1 below). For the overwhelming majority of that period the
environmental sector accounted for the largest proportion of complaints. Whilst
the number of environmental complaints has varied over the previous decade
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and appeared to have decreased in the mid 2000s, it is evident that the quantity
of complaints has been substantial in most recent years. There were 666, 604,
588 and 520 complaints registered with the Commission annually between 2010
and 20132 (see Table 5.1). With the recent accession of a number of Central
and Eastern European countries to the EU, many of which face considerable
challenges in meeting and maintaining EU environmental protection standards,
notwithstanding the provision of transitional relief and structural funding assis-
tance, it is unlikely that use of the complaint systern will diminish significantly in
the near future. : ’

Analysis of recent Commission reports and data on monitoring the application
of EU environmental law suggest that information from complainants has been
useful and has led to the triggering of a substantial proportion of environmental
infringement actions. However, it appears that the relative significance of com-
plaints as sources for the launch of infringement action has decreased in recent
times.3 Whereas DG ENV has reported some 50 per cent of environmental
infringement proceedings could be traced back to a complaint, by 2011 this pro-
portion had decreased to around 28 per cent (see Table 5.2 below). These figures
may well underestimate their significance in the prosecution of bad-application
cases, taking into account that the Commission has no supranational powers to
undertake on-site investigations in such cases.

Notwithstanding the continuing importance of complainants as a source of
information for the Commission services, a note of caution also needs to be
sounded. It is perhaps too easy to run away with a complacent view that com-
plainants may serve effectively as watchdogs on member state implementation of
EU environmental law. Their involvement depends on a number of factors. In
particular, the degree of legal, technical and/or financial capability of the poten-
tial complainant may often be crucially significant for it to be able to garner infor-
mation and evidence. In addition, the parameters of environmental interest of a
complainant will serve to determine the range of legislation covered. For instance,
Grohs notes that few complaints are filed affecting the chemicals, noise and air
quality sectors. She suggests that this may be down to the fact that the legislation
concerning the first two sectors is focused on delivering product norms and less
at involving the wider public, whilst EU air quality legislation has provided few
enforceable standards.® She also notes that far more complaints are filed affecting
nature conservation issues (Habitats, Wild Birds and EIA Directives), which relate
to standards the public can readily understand. This may also have something to
do with 2 number of well-known NGEOs tending to specialise in wildlife protec-
tion and conservation issues.

5.2 Limitations of legal structures naderpinnizg
Articles 258 and 260 TFEU

The procedures envisaged for the prosecution of infringement actions, and espe-
cially those concerning EU environmental law, suffer from a number of serious
shortcomings. The central core legal framework relating to infringements, namely
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Article 258 TFEU, has remained essentially unchanged since its inception in the
1950s under the aegis of the original Union Treaty framework (former Treaty of
Rome 1957 or E(E)C Treaty). True, the 1992 Maastricht Treaty did introduce the
possibility for the first time of financial penalties being imposed via second-round
infringement proceedings (now Article 960(2) TFEU) and the 2007 Lisbon Treaty
enabled the Commission to request penalties from the CJEU in first-round pro-
ceedings in respect of non-communicaton cases.”® However, these changes have
had a relatively limited impact in terms of making the prosecutorial tools more
effective for the Commission. For a good deal of the infringement caseload, the
infringement pmcedﬁrcs remain cumbersome and essentially wedded to the tradi-
tional approach that leans towards reaching resolutions out of court as far as pos-
sible, through negotiations between Commission and defendant member states.”
Tt may be questioned whether this structure is suited to providing the Commission
with an effective legal mechanism in order to assist in its mandate to ‘ensure the
application of the Treaties’.”’

Whilst the Commission has sought in recent years to introduce some practical
changes to the handling of its ervironmental casework, there is relatively little that
can be done until the legal structures of the infringement process, and particu-
Jardy those relating to Article 258, are amended. This would require unanimous
approval from the member states which, although a difficult task, has not proved
impossible in the past when they agreed to the TEU in 1992 introducing changes
to the infringement structures by incorporating the second-round penalty proce-
dure in the form of Article 260(2) TFEU. The following sections explore some of

the key problem areas.

5.2.1 Temporal aspects

A major drawback of both first- and second-round infringement actions governed
by Articles 258 and 260 TFEU is the considerable length of time it takes on aver-
age for the Commmission to be able to arrive at a legally binding resolution to a
particular case.®® This Is a factor that offers a distinct advantage to defendant
member states whose authorities may be able effectively to play for extra time
without penalty in sorting out implementation difficulties. This raises questions
about the (adequacy of) deterrence value attached to the current infringement

action frameworks.

5.2.1.1 Length of infringement proceedings
With the exception of non-communication cases, whenever a member state is
determined to resist the Commission’s view that it has failed to implement EU
environmental law correctly, the scene is often set for a lengthy litigious battle.
Whilst treaty amendments introduced by virtue of the 2007 Lisbon Treaty as well
as changes in case management practice by both the Commission and CJEU have
made some improvements, the position overall remains challenging with many
cases taking a long time to be concluded.
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The introduction of the element of financial penalties at first-round stage in
relation to non-communication cases by virtue of the Lisbon Treaty (Article 260(3)
TFEU) without doubt has had a positive impact in terms of speeding up the reso-
lution of casework for this type of infringement case. As Table 3.1 in Chapter 3
indicates, the anticipated timescale for completion of infringement proceedings in
respect of non-communication cases (from letter of formal notice (LFN) to GJEU
judgment) can be expected to be around 99 months, and even shorter if the Advo-
cate General decides it unnecessary to provide the CJEU with an advisory opinion
in the case at hand. The author’s own research into the average time taken for non-
communication cases to be completed during 901011 found this to be 22.3 months
(see Tables 3.4 and 3.5 of Chapter 3). In addition, it should be pointed out that the
Commission’s approach in the administrative phase has become stricter in recent
years, shortening the time period from six to two months for defendant member
state responses. The Commission also has no qualms about launching a formal
infringement procedure straight away 11 such cases, thus bypassing the practice
employed in other types of infringement case of engaging with the member state
behind the scenes informally prior to issuing an LFN.

However, the position continues to be significantly different for other types of
infringement cases, namely those dealing with non-conformity and bad-application
situations. Both types of infringement action comprise the bulk of environmental
infringement casework, some 85 per cent of cases between 9010 and 2012 (see
Table 3.5 of Chapter 3). The author’s research into the handling of environmental
infringement actions completed between 9010 and 2012 indicates that the average
length of time of the infringement action (from LEN to GJEU judgment) for non-
conformity and bad-application cases took just over five years (63 months) and just
under four years (44 months) respectively (see Tables 3.4 and 3.5 in Chapter 3).
The average length of time for the completion of environmental infringement
actions in total (across all types of cases) was just over four years (49 months). It
is important to remember that these time lengths covered only first-round pro-
ceedings under Article 253 TFEU, where the outcome would only lead to a judi-
cial declaration from the GJEU (with no possibility of a financial penalty being
imposed at that stage). The deployment of second-round infringement proceed-
ings under Article 960(2) TFEU for the purpose of obtaining a financial sanc-
tion via the GJEU serve to extend the overall litigation time by several months.
The author’s own research, gleaned from information obtainable from GJEU
case reports, reveal that the average combined length of first- and second-round
infringement proceedings of environmental cases resulting in second-round judg-
rments between 2010 and 2013 averaged 196.5 months (10.5 years) (see Table 4.2
of Chapter 4). The substantial lengths of time involved have been a long-standing
problematic feature of environmental infringement proceedings and for infringe-
ment actions in general under Article 258 TFEU. The picture is not dissimilar to
the position recorded over the past two decades or so. For instance, Kramer has
assessed the average number of months taken as follows in the following time
periods: 20045 (47 months); 2002-3 (45 months); 920001 (59 months); 1998-9
(68 months); 19957 (47 months); and 19924 (57 months).>




208 Enforcement of European Union Environmental Laiw

The current amount of time taken by Article 258 TFEU proceedings is consid-
erable by any standards, but especially drawn out when considered in the context
of environmental litigation.® Without the possibility of the Commission being
able to secure effective and relative speedy legally binding measures to ensure cor-
rection of an implementation failure on the part of member states, the utility of
environmental litigation may be severely compromised or even defunct in certain
cases where time may be of the essence. As Grohs aptly points out, ‘much pol-
Tuted water may have flowed under the bridge’ before the Commission obtains a -
court ruling.%' One should be careful when making generalisations about length of
proceedings, in the sense that environmental cases differ considerably in terms of
the level of difficulty and temporal nature of complying with EU obligations.® In
some instances, it might be argued a slower pace of prosecuting a defendant mem-
ber state may be warranted to achieve compliance within a realistically attain-
able time-frame according to particular circumstances facing member states. For
instance, obligations on member states to improve environmental infrastructure
(e.g installation and upgrading of sewage treatrnent works) require considerably
more time and investment than the adoption of transposition legislation. How-
ever, recognition of such gradations in difficulty should be recognised and woven
into the fabric of the relevant EU environmental legislative instrument as a result
of political negotiation, rather than being accommodated in the law enforcement
phase. It is standard practice for very considerable implementation periods to be
foreseen in legislation involving long-term structural reforms and innovations.*

In many respects, the core problem of drawn-out proceedings derives from the
fact that the legal framework contained in Articles 258 and 260 TFEU, notwith-
standing recent reforms, is ill-suited to dealing with the challenges thrown up by
environmental litigation. Their design has not been changed fundamentally since
their inception, which is to encourage informal and discreet resolution of disputes
between the Commission and member states out of court and out of the public’s
gaze if at all possible. This reflected a perception widely held in the early years
of the EU that it would be considered 2 considerable political and diplomatic
embarrassment for a member state to be hauled up before the GJEU. Over time,
the infringement procedure has no longer been seen as a means of last resort and
is now a commonplace enforcement tool mechanism.®* Yet no specially tailored
infringement procedure for the environment sector has been established to sub-
stitute Article 258. The result has been to deny the Commission the possibility of
taking swift legal action in order to ensure due implementation of EU environ-
mental legislation.

Under the Article 258 procedure, itis the GJEU and not the Commission which
has the power to determine the issue of compliance. The Commission has no
powers to issue a defendant state with any binding instruction or penalty in the
form of correcting an implementation failure. The GJEU has interpreted its pow-
ers as enabling it to issue a declaration as to whether a member state has failed t©
comply with EU law. In contrast, under the auspices of the former European Coal
and Steel (ECSC) Treaty 1951, the Commission was vested with powers t0 take
binding decisions against a member state it considered to have violated EGSC law
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and initiate a process to suspend the payment of ECSC funds as a means of apply-
ing pressurc on a defendant to effect compliance with the law (Article 88 ECSC).
A member state retained the right to appeal through annulment proceedings n
the usual way if it were ever minded to object to such 2 Commission decision.
This particular legal procedure was never in fact used by the Commission. Such
a procedure would have significant advantages if employed in an environmental
infringement context, in terms of having the potential to effect 2 swift, binding
resolution to a dispute and carrying a strong element of pressure and deterrence.?®
The power to issue 2 decision would enable the Commission to tailor binding
instructions to the defendant on corrective action, as warranted by the particular
case at hand. Tt would also be more suited than Article 258 to addressing imple-
mentation failures of a more short-term nature as well as cases requiring urgent
action.

Some commentators, though, have expressed concern that such a procedure
would not be welcome in placing the Cormission in the invidious position of
being accuser, judge and executioner® Such concerns are unfounded, as the
defendant member state would have the standard automatic right of appeal by
way of judicial review under Article 263 TFEU to the GJEU which would have
the power to annul a decision it considered on any of the grounds listed in the
provision. In any event, such a procedure has been applied for many years n
other law enforcement contexts at EU level, such as in the field of competition
Taw,® without such concerns being raised by member states. However, the mem-
ber states have so far shown no willingness to alter the current structuring of
Article 258 by way of treaty amendment. The changes introduced by virtue of the
TEU to the infringement provisions in 1992 with the introduction of the second-
round infringement procedure (Article 960(2) TFEU) confirmed the deep-rooted
view held by member states that the proceedings should retain in essence their
status as a tool for negotiating as opposed to imposing resolutions in respect of
compliance disputes. Likewise the subsequent Lisbon Treaty changes effectively
reaffirmed this paradigm. The penalty envisaged in the second-round procedure
in Arficle 260 TFEU may only be imposed by the CJEU after there has been an
attempt to reach a friendly settlement through a pre-litigation process.

. As matters currently stand, then, even ina clear-cut case of non-commurnication
of an environmental directive, the relatively cumbersome prelitigation and litiga-
tion phases in Article 258 have to be complied with before a binding decision may
be made on the issue of alleged non-compliance. Specifically, this will involve
initially two written warnings from the Clommission (namely an LFN and rea-
soned opinion (RO)) with opportunities for the defendant to be able respond on
each occasion, as well as completion of the judicial phase when the case is then

referred to the GJEU. The internal workings of the Commission ensure that in

practice it is rare for such a case to be fast-tracked. The hierarchical nature of the

decision-making process requires that the College of Commissioners has Tesponsi-
bility to decide each formal step taken in each proceedings. Moreoves, the parties
in infringement cases are not subject to any legally binding deadlines for complet-
ing the pre-judicial phase under either Article 258 or 260 TFEU proceedings.
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Thus, there is the possibility for a member state to be able to drag out proceed-
ings by, for instance, refusing to disclose information on a suspected infringement
in a timely manner, without being subject to any penalty in so doing.® Accord-
ingly, there have been calls for revision to the current EU treaty provisions such as
through clear procedural rules to be adopted under the auspices of Article 337
TEFEU (ex Article 284 of the European Community (EC) Treaty) as a2 means of
eliminating this tactic.%® In particular, some have argued for mandatory short time
limits to be imposed on member states when responding to formal Commission
written warnings in the pre-lidgation phase.” However, no such rules have been
proposed, notwithstanding that they have been enacted in other Commission law
enforcement contexts, such as competition law.

The current position applicable to the environmental sector effectively toler-
ates a member state being able to build in a substantial amount of exira time for
attaining compliance, over and beyond that foreseen and prescribed by EU enviz-
onmental legislation. For instance, if the Commission decides to take an infringe-
ment action against a member state on account of its failure to implement an
EU environmental directive into national law, and that member state then gets
round to notifying the Commission of transposition legislation before the expiry
of the deadline for responding to the reasoned opinion, then the proceedings ter-
minate without any penalty falling on the defendant for disrespecting the original
implementation deadline prescribed by the legislation. Similarly, in second-round
infringement proceedings a member state will be able to avoid incurring a pen-
alty if! it secures compliance before the deadline set by the final written warning,
although it should be pointed out that possibilities for zbuse of this kind have
been significantly reduced with the elimination of the need for an RO under
Article 260(2) TFEU by virtue of Lisbon as well as the practice introduced by the
Commission in the mid 2000s of requesting from the CJEU a lump sum penalty if
a member state fails to honour the deadline set by the final written warning (LFIN)
but secures belated compliance prior to the time when the GJEU gives its second-
round judgment,” Nevertheless, the treaty system effectively still builds in a very
substantial time period before judgment is handed down, which has led to calls,
for instance, for the second-round procedure to be curtailed.”

It should be pointed out, though, as outlined earlier in Chapter 3, the Com-
mission has in recent years taken steps in order to streamline and speed up its
handling of casework during the pre-litigation phase of first-round infringement
proceedings. These changes, introduced in the wake of the Commission’s 2007
review of EU law implementation,”™ have brought some benefits. Specifically, the
establishment of the EU Pilot system™ has meant that national authorities are
now given early warning of and opportunity to resolve complaints that are sent to
the Commission, prior to any decision being made by the Commission whether or
not to launch formal infringement proceedings. Where complaints are unable to
be resolved via the EU Pilot within 20 weeks, the Commission then may move to
open proceedings formally if it considers the complaint meritorious and a priority
case. The Commission has reported that under the EU Pilot generally the vast
majority of complaints may be expected to be resolved at an informal stage.”
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For 2012 and 2013, the Commission reported resolution rates of 68.34 per cent
and 70.29 per cent respectively.’® In addition, in recent years the Commission has
also taken steps with 2 view to shortening the formal pre-litigation phase of the
Article 258 first-round infringement procedure. Whilst up to the early 2000s it
was not uncommon for the Commission to provide the defendant member state
with six months or more to respond to individual formal written warnings, current
standard practice of the Commission has reduced this now to two months. Other
techniques have also been employed to streamline the process, such as the prac- .
tice of joining similar breaches together into a single action against a particular
member state.

The relative informality of the prelitigation phase of the Article 258 proce-
dure does appear to be beneficial in some tespects. For a considerable number
of years, several commentators have noted that the vast majority of infringement
disputes are resolved without going to court.”” Estimates have fluctuated over the
years, but it appears that around only10 per cent of Article 258 disputes culmi-
nate in being referred to the GJEU for judicial resolution.”® Commission annual
reports on monitoring EU law indicate that a substantial number of cases are
resolved at pre-judicial stage and settled out of court. The annual rate of refer-
rals to the GJEU has been consistently and markedly lower than the number of
infringement proceedings in motion (open infringement cases). Over the period
2000-10, for instance, the average annual rate of total court referrals was 18.6 per
cent of the number of open cases. For environment cases the position has been
broadly similar, although the out-of-court settlement rate appears not to have been
as impressive as the overall position across the entire spectrum of EU sectors. Dur-
ing 200010 the average annual rate of court referrals in environmental cases was
25.4 per cent of the number of proceedings opened annually.

Some commentators may feel ready to assume from these statistics that the high
number of pre-trial case closures indicates a significant degree of efficiency and
that member states view the procedure as a deterrent.” However, the picture is
more complex. There is litfle in the way of hard evidence to suggest that member
states consider the infringement procedures as such to be a major deterrent, not
least in the environment sector. Were that the case, one would expect to see rela-
tively few infringement actions being launched by the Commission.

However, the Comumission’s annual monitoring reports on the application of
EU law have revealed that the number of environmental infringement cases has
remained relatively high over a period of several years now. As Table 5.6 at the end
of this chapter indicates, in all but two years over the period 2002-10 the environ-
ment sector accounted for the largest proportion of infringement cases to reach
the final warning stage under Article 258 TFEU across all EU policy sectors (aver-
aging 27 per cent of the caseload). Similarly, the environment sector accounted
for the most referrals to the GJEU in infringement actions during the same period
except for one year (averaging 32 per cent of the caseload to have reached GJEU
referral stage). Reports from the DG ENV on EU environmental law implemen-
tation at national level reveal that as at the end of 2012 and 2013 there were
respectively 296 and 353 live infringement proceedings in the environmental
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sector, Out of these, bad-application cases constituted the vast majority of cases:
197 (66 per cent) and 192 (54 per cent) by the end of 2012 and 2013 respectively,
Non-conformity cases amounted to 77 (26 per cent) and 63 (18 per cent) of the
live environmental infringemment cases by the end of 2012 and 2013 respectively,
Mon-communication cases in the environmental sector have recently increased in
number. By the end of 2012 and 2013 envirommental non-communication cases
amounted to 13 (4.3 per cent) and 92 (26 per cent) of the total number of live envir-
onmental infringement proceedings.” Over the period 2002-12, the environment
sector also accounted on average for 44 per cent of the total number second-round
infringement cases being pursued by the Commission, by far the largest number
amongst EU sectors as a whole (see Table 5.8 at the end of this chapter).

A key reason why there remains considerable room for improvement with regard
to the state of member state implementation of EU environmental legislation lies
with the legal structures underpinning the infringement action framework as con-
tained in Articles 258 and 260 TFEU. Notwithstanding some modifications made
to them by virtue of the Lisbon Treaty 2007, the EU treaty infringement provisions
remain defident in providing member states with effective incentives to ensure
timely compliance with Union environmental protection obligations. Given the
length of time it takes to comnplete first-round proceedings, there is litdle in the way
of pressure upon them to ensure that national law is in conformity with Union
environmental legislative requirements by the time the relevant implementation
deadline expires. Member state governments are fully aware that they have in
practice a considerable amount of time thereafter to achieve compliance before a
CGJEU ruling or financial sanction imposed (which except for non-communication
cases may only be made in second-round proceedings). Unsurprisingly it is indeed
rare to see member states achieving compliance within the time period envisaged
by EU environmental legislation.

That being said, there appears to be evidence that indicates that compliance
rates are significantly enhanced if the threat of financial sanctions is brought
forward to an earlier stage in the infringement process. Specifically, it is evident
that since the Lishon Treaty changes introduced the possibility of financial pen-
alties for non-communication cases at first-round stage,®! the number of non-
communication cases has dropped significantly. DG ENV reports on annual
implementation of EU environmental law®? indicate that for the period 2001-9
non-comumunication cases represented on average of one-third of all environment
infringement cases, whereas for the period 2010-12 this figure had fallen to an
average of 14 per cent of the infringement caseload. For 2012, only 4.53 per cent
of environment infringement cases concerned non-communication breaches. In
terms of absolute numbers, this meant a reduction from an average of 120 open
infringements each year during 2001-9 to 56 such cases annually during 2010-12
{with just 13 as at the end of 2012).

Leaving aside the factor of out-of-court settlements, it is clear that the Gom-
mission is currently not vested with adequate tools to effect a satisfactory legal
outcome to an infringement of EU environmental law in the face of intransigence
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on the part of a member state. The legal structure underpinming Articles 258
and 260 TFEU is such that the enforcement system is effectively still heavily reli-
ant upon member states’ preparedness to adhere to the principle of the rle of
Jaw. Were the member states to agree to establish a single infringement procedure
leading to the possibility for the GJEU to impose financial penalties in all types of
breaches of EU environmental law, not simply non-communication cases as is the
current position, this would be likely to have a major beneficial impact in reduc-
ing the length of infringement proceedings and enhancing the deterrent effect of
the infringement provisions. As has been pointed out elsewhere, any significant
change to the structure of the infriingement system would need to be supported
with appropriate levels of staff resourcing within the Commission (and where
appropriate the CJEU) for the purposes of ensuring that a swifter case manage-
ment could be delivered.®

5.2.1.2 Interim measures

The possibility of securing interim measures in the context of Article 258 pro-
ceedings was discussed in Chapter 3. The subject is of considerable importance
when dealing with bad-application scenarios that require particularly urgent
action. The case law of the GJEU has confirmed that it is legally possible for the
(Clommission to be able to secure interim measures under Article 279 TFEU (ex
Article 243 EC) in the context of Article 258 proceedings, subject to it being able
to demonstrate to the Court that it has a prima facie case, that the matter is urgent
and that a failure to grant relief would effect serious and irreparable damage to
the legal interest sought to be protected by the Commission if the parties waited
until the date of judgment.?* Significantly the GJEU has rejected the need for the
Commission to submit a financial security when filing a request for emergency
measures before the Coourt,® something that would otherwise be expected in a
civil action where a party pleads for injunctive relief pending judgment.®® The
CJEU has instead waived such a requirement on the grounds that the Commis-
sion does not present it with a risk of non-payment due to insolvency.

In practice, though, the Commission has rarely sought to apply for such relief
measures in the context of environmental litigation. Tt was not until 2006 when
the Commission was able to deploy the interim measures procedure successfully
in an environmental infringement case, namely in Ligurian Bird Hunting."" Prior
to that case the Commission had shown litfle interest or confidence in the pos-
sibilities of applying to the CJEU for interim measures. One of the key reasons
for the Commission’s lack of appetite stems from the setback it sustained in the
Lepbucht infringement case,” discussed in Chapter 3. In Lepbucht, the Comumis-
sion had failed to meet the test of urgency according to the GJEU. A substantial
amount of works had already been carried out on the particular coastal site host
to wild birds in respect of which the Commission sought emergency measures
from the Clourt. The Commission was adjudged to have left it too late to apply
for injunctive relief against Germany for the purposes of requiring a cessation of
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building activity. The case highlights the need for the Commission to have access
to a good source of information and evidence at a relatively early stage in any
bad-application dispute which might require interim measures (such as the need
to order a cessation of unlawful development with actual or potential adverse
impacts on a protected nature site or on EU environmental quality standards). As
has already been pointed out earlier, taking into account in particular its lack of
investigatory powers and other resources, the Commission is not really in a ready
or suitably independent position to be able to present a plea to the Court for such
types of measure.

Matters are made more difficult given the fact that it is the GJEU and not the
Comumnission that has the power to issue interim relief measures. A plea for interim
measures may only be made to the GJEU in relation to an action pending before
the Court. Accordingly, the pre-litigation requirements of Article 258 TFEU have
to be completed before the Commission may approach the GJEU for interim
relief, a process that may take some time.* However, as was noted in Chapter 3,
the GJEU has accepted the imposition of tight deadlines in Article 258 actions
for responding to formal written warnings from the Commission (LFINs and ROs)
5o the legal hurdles do not seem insuperable in an appropriate case. Indeed, the
Commission was able to apply successfully to the GJEU for interim measures in a
few environmental cases since 2006, without having to accelerate the pre-litigation
phase unduly.*® In addition, there do not appear to be any internal structural prob-
lems that may bar the convening of emergency inter-service meetings between the
Commission’s DG ENV and its Legal Service to arrange for an expedited process-
ing of a case warranting interim relief, even though there may appear to be a lack
of clarity on specific internal procedures.” The key appears to be the Commission
being in timely receipt of information and evidence of a bad-application breach.
For the interim relief procedure is only suited to addressing those types of bad-
application infringement cases which are able to be processed speedily within the
pre-litigation phase of Article 258 TFEU.

5.2.2 Legal sanctions

Another major problem concerning the Article 258 and 260 TFEU infringement
procedures is their lack of provision for the imposition of effective sanctions. This
traces back to the origins of the infringement procedure, which was designed
at the outset to secure if possible a friendly setflement outcome and minimise
unnecessary tension between member states with regard to the evolving European
Undon integration process. The position also reflects the degree of political and
diplomatic sensitivity involved with the establishment of an international court,
in terms of the degree of its ‘reach’ into what may be perceived in orthodox
international law terms to be within the sovereign internal domain of a nation
state. I international relations, it is rare for nation states to agree to submit to the
jurisdiction of an international court on a mandatory basis, asis the case with the
EU member states and the GJEU under Articles 258 and 260 TFEU. It is rarer
still for an international court to be issued with powers to impose sanctions as &
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means of enforcing its rulings. Accordingly, from a broader public international
legal context, EU infringement proceedings may be viewed in a relatively positive
light as being a relatively effective set of law enforcement tools.9? However, this
does not detract from the reality that without genuinely effective sanctions, EU
infringement procedures remain overly reliant on the goodwill and co-operation
of mermber states to adhere to their environmental obligations.

5.9.2.1 Sanctions and Article 258 TFEU

With the possible exception of the special procedure applicable for dealing with
non-communication cases which foresees the imposition of financial penalties,”
the first-round infringement procedure under Article 258 TFEU is a rather weak
form of litigation tool in terms providing inducements for member states to com-
ply with their EU obligations. An effective outcome depends to a great extent
upon the co-operation of the defendant, particularly in bad-application cases. As
has already been mentioned, the Commission has no power of its own motion to
take decisions in the area of environmental policy to issue binding instructions to
member states, as it does in other Felds of law such as competition. Neither does
it have powers to impose pecuniary-type penalties, as was the case with respect to
the coal and steel sector until the lapse of the former ECSC Treaty in July 20025
Moreover, it has no power of its own motion to order interim measures, unlike in
other areas of EU administrative law such as competition law.* :

The CJEU may only issue a judicial declaration under Article 258 TFEU, save
for the special exception of non-communication cases for which it may decide to
impose financial penalties. The Court’s position is that member states are obliged
as 2 matter of EU law to give effect within their domestic legal systems to its rul-
ings on whether EU law has heen infringed, and it has refused to grant interim
relief against member states which default on implementing its judgments. In its
view, an interim relief measure would simply duplicate what has been already
required to be carried out by its Article 258 judgment% However, it is clear that
the system of declaratory judgments by the end of the 1980s was having little
deterrent effect, with many member states being on the receiving end of supple-
mentary infringement actions on account of failing to implement CJEU judg-
ments. The Court has taken the approach of avoiding issuing defendant member
states with definitive instructions as to what they should do to achieve 2 state of
compliance (‘arrét educatif”) and instead simply affirm whether or not the deéfen-
dant has perpetrated a violation of EU law. It has been mooted that the issuing

of instructions would be within its cutrent jurisdiction.” As has been pointed out
elsewhere, the issuing of instructions or guidance from the Court might be par-
ticularly useful in those environmental cases where it is not self-evident what the
appropriate remedial action is from a legal perspective. Winter takes the example
of the Santona Marshes cases,™ where it was not clear whether the effect of the rul-
ing of the Court was that building works carried out on an area that should have
been designated as a special protection area (SPA) contrary to the EU Wild Birds
Directive® should be removed or allowed to stay.'®
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5.2.9.2 Sanctions and Article 260(2) TFEU

As has already been discussed in the Chapter 4, the second-round penalty
infringement procedure Article 960(2) TFEU was incorporated into the EU legal
order by virtue of the TEU with a view to enhancing the record of member state
implementation of EU law and in particular the levels of compliance with GJEU
judgments. Prior to that amendment, the only legal means available to the Com-
mission to try and seek to induce a member state which had failed to implement
an Article 258 ruling was to launch a fresh infringement action. Krémer notes that
whereas in 1984 there was but one reported instance involving the environment
where the Commission had decided to take such action, by 1991 this had risen to
91 repeat infringement actions. 19! However, even though the second-round pen-
alty infringement procedure (how under Article 260(2) TFEU) has introduced a
marked change, in that the GJEU is now vested with power to impose pecuniary
sanctions on a member state that defaults aver implementing a first-round judg-
ment, it appears that the new second-round infraction procedure has not brought
significant improvements in terms of speeding up member state compliance rates,
and this also applies to the environmental sector. It should be noted, of course,
that the 2007 Lisbon Treaty assisted in reducing the length of the pre-litigation
phase of Article 260(2) proceedings by eliminating the need for an RO.

Since its inanguration by virtue of the 1992 Maastricht Treaty, the second-round
procedure (Article 260(2) TF EU) has not appeared in practice to have deterred
member states significantly from continuing to fall short when it comes to imple-
menting EU law, including EU environmental legislation. Even with the recent
Lisbon Treaty amendments, the second-round infringement procedure does not
appear to have induced member states to ensure that they meet transposition or
implementation deadlines stipulated in EU environmental legislation notably any
quicker. Specifically, the Clommission remains frequently confronted by situations
in which several member states fail to comply with EU environmental legislative
obligations on time, notwithstanding the fact that substantial transitional peri-
ods are built into EU environmental directives to allow member states to adopt
national transposition and/or implementation legislation. For instance, in1 respect
of the Water Framework Directive 2000/ 60'°2 none of the member states had
complied with the directive’s 99 December 2003 transposition deadline, and by
the beginning of 2005 infringement actions had been launched against six mem-

. ber states. Other more recent examples of widespread non-compliance abound.
For instance, in 2010 Comrmission press releases'® reported that the Commis-
sion had decided to launch infringement action against nine member states over
failures to transpose the Ambient Air Quality Directive 2008/50.1%* In 2011
the Clommission issued 8, 14 and 13 member states with final written warnings
(ROs) on account of failure to transpose correctly the Marine Strategy Frame-
work Directive 2008/56,1% Waste Framework Directive 9008/98'% and Environ-
mental Crime Directive 2008/99'7 respectively. In the same year, infringement
proceedings were commenced against eight member states in respect of transposi-
tion failings regarding a 2009 amendment to the Ship Source Pollution Directive
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9005/35.'% In 2013 infringement action was started against four member states
over failures to transpose the Energy Efficiency in Buildings Directive 2010/31.1%
Other examples of recent ‘horizontal infringement action in relation to non-
compliance with EU environmental legislation includes the launch of proceedings
in 2010 against 17 member states over failure to implement environmental quality
obligations contained in the Air Quality Directive 2008/ 50.110 In; the same year,
12 member states received final written warnings under Article 258 TFEU on
account of their failure to comply with management plan requirements contained
in the Water Framework Directive 2000/60. 1
The environmental sector has accounted for the largest proportion of ongoing
Article 258 infringement cases for several years. As at the end of 2013, some
95.6 per cent (334) of all live Srstround infiingement proceedings concerned
KU environmental law (see Table 5.3 at the end of this chapter). Moreover, it
appears from Clommission annual reports on the monitoring of EU law that sev-
eral member states are still failing to implement GJEU judgments within a reason-
able time period (as required under Article 260(1) TFEU) and as a result face the
prospect of second-round infringement action. Specifically, as at the end of 2013
the Commission was prosccuting 40 second-round environmental infringement
cases, representing some 35 per cent of all live Article 260(2) TFEU proceedings
(see Table 5.9 at the end of this chapter). Table 5.9 shows that the position has
remained fairly consistent for a number of years now, with the environment sec-
tor regularly having the highest proportion of second-round infringement actions
across all BU policy sectors. Given that the Lisbon Treaty amendments came
into effect relatively recently in December 92009, it is probably too early to make
definitive conclusions about the impact of the reduction to a single warning in the
pre-litigation phase. However, the early data to have emerged from Comumission
monitoring reports are not particolarly encouraging, in that they do not appear
to indicate at the time of writing any notable let-up in the number of live second-
round proceedings being opened by the Commission. In the long-term, though,
the introduction of penalties for first-round actions relating to non-transposition
cases by virtue of the Lisbon Treaty is likely to have some effect in terms of reduc-
ing the number of second round environmental proceedings.

Tt is not that difficult to find reasons to explain why the effect of Article 260(2)
has thus far appeared to have been relatively minimal. A prime concern is the
fact that the second-round procedure does not reduce the length of the infringe-
ment procedure system itself.!? Before a member state is faced with the prospect
of receiving any penalty, the Commission is obliged to carry out a pre-judicial
negotiation process akin to that applicable to Frstround infringement proceedings
under Article 258 TFEU, albeit this has been somewhat shortened by the Lisbon
Treaty as a result of the elimination of the need for a second written warning
from the Commission. This means that it may be several months after the initial
judgment before a member state may face a pecuniary fine. In respect of the eight
environmental cases that have, at the time of writing, culminated in a second-
round judgment under Arficle 960(2) TFEU, the average time taken between ini-
tial Article 258 LFN and court finc imposed in a second-round judgment has been
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142 months (11 years and 10 months). The lack of will on the part of the Commis-
sion to seek to secure a quick legal outcome after 2 member state has defaulted on
a court ruling has been sharply criticised in the past.!'? It should be noted, though,
more recent practice of the Commission has been more assertive in terms of cur-
tailing pre-litigation phase case management, with the results of this change yet to
feed through statistically into the court reports. Tt should also be noted that under
the EU treaty framework the Commission has also been vested with discretion
as to whether to prosecute a second-round action, for the wording relating to the
pre litigation phase in Article 260(2) TFEU isidentical to that contained m Article
958 TFEU. However, this interpretation has been disputed in some quarters.'!*
The nature of the sanctions available under the second-round procedure is not
really appropriately geared or tailored to securing implementation of EU environ-
mental legislation. The pecuniary sanctions were introduced instead principally as
ameans of fining member states in terms of their disrespect of the CJEU, not the
EU norms in question.'® The second-round procedure is in Jarge degree a con-
tempt of court procedure, as opposed to a legislative enforcement mechanism.!'®
However, the GJEU has considered the procedure to share the same purpose as
Article 258 TFEU in ensuring the effective application of EU law.'"7 As was seenin
the previous chapter the Commission has sought to infuse the calculation methods
applicable to second-round penalties with criteria that relate also to the nature and
severity of the original legislative infringement.''® Under the second-round proce-
dure, a pecuniary penalty may only be applicable from when a member state has
been provided with a reasonable opportunity to implement the Article 258 TFEU
court ruling. The second-round procedure might have had more effect if it had
employed the principle of being able to sanction a member state as from the date
the Commission originally issued an LFIN to it under the Article 258 procedure.
Such an approach has been applied for many years in the EU competition law
sector, A fine which is imposed on 2 company for anti-competitive behaviour for
breaching Articles 101 and 102 TFEU may run from the date the defendant is put
on notice by the Commission by way of a statement of objections that it considers
there has been a breach of Articles 101 and 102 TFEU and not only from the later
date when an official decision is issued against the defendant after the hearing
stage.'"® Accordingly, the pecuniary sanction system contained in Article 260(2)
TFEU is not designed to punish past illicit conduct.'®
Several commentators have crificised the sanctioning mechanism under Art-
icle 260(2) TFEU as being ill-suited to addressing the implementation failings ofa
defendant member state. In an environmental context, it appears rather an unsat-
isfactory approach to seek to try to quantify environmental damage (wholly) in
monetary terms; a more effective sanction would be to impose an obligation to
‘remediate the damage caused.'?! Currently, the infringement procedure does not
provide for the recovery or suspension of any EU environmental fund payments to
the defendant member state concerned, a sanction option that might well be more
tailored and effective in securing compliance from the defendant.'” Moreover,
unless the GJEU actually imposes a sufficiently high periodic penalty, there is the
danger that the pecuniary sanction system may fall into the trap of becoming a d¢
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facto tax on pollution.'? It has been gueried by some whether the levels of pecuni-
ary sanctions are adequate to serve as an effective deterrent.'?* It is apparent, for
instance, that the CJEU has often imposed lower lump sum fines than those rec-
ornmended by the Commission and at the same time does not usually provide any
indication of the criteria it uses to caleulate the final amount.'® Brian Jack makes
the point that the co-efficients recommended by the Commission and used by the
(JEU to calculate fines have not been appropriately applied to acknowledge the
severity of adverse environmental impact.'™ He cites the example of a far higher
seriousness co-efficient being recommended in a free movement of persons casc
against Italy as compared with the one applied by the GJEU failure by France to
adhere to fishing conservation measures.|? Tn addition, he questions whether the
criterion of relative voting strength should feature in the calculation frameworl. '

One step taken to strengthen the impact of the second-round procedure,
though, has been the CJEU’s darification'? that it may impose more than one
type of financial sanction in a given case. Whilst the text of Article 260(2) and (3)
TFEU refers to the CJEU having the power to impose a lump sum ‘or’ a penalty
payment, the wording does not exclude the possibility of cumulative fines. As
Prete and Smulders point out, if the CJEU were confined to imposing only one
type of financial sanction, pamely a lump sum for those states complying before
second-round judgment and a penalty payment for defendants stll in breach at
that time, this would lead to a number of unjust scenarios arising as well as 2
dampening of the deterrent effect underpinning the second-round procedure.'®
In particular, they note that, under a single fining system, perversely a defendant
state might receive a much smaller fine if compliance were achieved very shortly
after second-judgment than before it.

Finally, there is still some uncertainty as to whether and how the GJEU may
enforce collection of pecuniary sanctions under Article 260(2) in the face of an
intransigent member state. Thus far, there does not appear to be any indication
that a member state is likely to decide to refuse to pay any or part of fines imposed
on itby the GJEU. As was discussed in the previous chapter, in the follow-up to the
French Fishing Controls (2) case, the French government did dispute the legal com-
petence of the Commission to require collection of a deferred penalty payment.
However, that issue has been resolved by the General Court'¥ in the Commis-
sion’s favour and not contested by France or other member states. Nevertheless,
it is not out of the question that a member state might dispute the legitimacy of
the level of a fine imposed and refuse to pay and, in that event, it appears unlikely
the CJEU has jurisdiction to force the issue by ordering the withholding of EU
finds until payment of fines are fulfilled.3? Ultimately due payment of fines, as
is the case with effecting due compliance with EU law, is a matter principally for
member states and depends upon their preparedness to-uphold the rule of law.'

Right of the 21 second-round judgments under Article 260(2) TFEU to have
been handed down by the GJEU (so far as at the time of writing in September
9014) have concerned environmental legislation.'** These judgments undoubtedly
have had some psychological impact in terms of promoting member states’ aware-
ness of the ultimate powers of the GJEU to impose pecuniary sanctions. It appears,
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though, that Article 260(2) TFEU has had to date but a limited deterrent effect on
member states. This is borne out by the fact noted earlier that there are a large
number of unimplemented first-round judgments, including in the environmental
sector. In its annual monitoring report on the application of EU law for 2012,
the Commission has reported that as at the end of 2012 it had opened 35 formal
second-round proceedings involving breaches of first-round environmental judg-
ments, representing the highest number of second-round infringements across all
EU sectors (27 per cent) (see: Table 5.8 at the end of this chapter). The low num-
_ber of second-round judgments (only 21 after over two decades of Article 260(2)
TFEU being operational) indicates that member states will probably eventually -
wish to settle a dispute out of court with the Commission to avoid a fine.!®
European Commission reports on the monitoring of EU law have noted that
the vast majority of second-round infringement proceedings come to be settled
after the point in which the Commission has referred a case to the GJEU and
determined the level of penalty it wishes to request from the Court. As at the
end of 2003, 76 per cent of cases for which a penalty request to the GJEU had
been made had been settled before judgment (22 out of 29 cases). However, it
also appears that settlement is often reached at a relatively late stage, with some
evidence of defendants drawing out proceedings until the moment when lability
cannot be avoided.'¥ This problem was more acute in the past when the Commis-
sion pursued a practice of not requesting a financial penalty from the GJEU if a
defendant managed to comply with the terms of the first-round judgment prior to
the second-round judgment'® and when the pre-litigation phase was longer than
present in requiring two Commission warnings. If, as the evidence suggests, mem-
ber states” minds are seriously concentrated on correcting implementation failures
only during the latter part of second-round proceedings, this raises questions as to
whether the first-round infringement proceeding is but perceived little more than
a trivial inconvenience or banal exercise by defendants.'® The recent introduction
of the availability of penalties in first-round proceedings for non-communication
cases may well have some deterrent impact for this type of breach, although more
time Is required to assess the evidence for this.

5.3 The European Commission and conflicts of interest

Tt is the Clommission which is vested with the exclusive responsibility of deciding
whether or not to prosecute an infringement case under Articles 258 and 260(2)
TFEU. As confirmed by the GJEU on a number of occasions, the Commission
has unfettered discretion in deciding whether or not to pursue an infringement
case. A decision by the Commission not to prosecute a case is immune from
legal challenge from a third party such as a private individual interested in see-
ing infringement proceedings commenced, either through annulment proceedings
under Artide 263 TFEU (ex Article 230 EC) or by way of an action for failure
to act under Article 265 TFEU (ex Article 232 EC)."*® The Commission has 2
particularly important. and powerful position in this regard. In the environmental
policy context, the Commission’s responsibility and power as principal monitor
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of EU environmental law under Article 17 TEU (ex Article 211 EQ) is all the
more enhanced, given the range of difficulties and challenges (legal, technical and
financial) that other stakeholders have in terms of being in a position to enforce
environmental obligations.

At one basic level, one can understand the reasons of those that drafted the EU
treaty framework in having accepted that the Commission should be vested with
exclusive power to initiate enforcement proceedings under Article 258 TFEU. The
Clommission was seen to be in a suitable position to act as an independent and
impartial arbiter as between member states, an actor that would be placed at arm’s
length to supervise the implementation of the process of Buropean legal integra-
tion as promised by the constituent member states. The Commission’s tasks, as set
out in Article 17 TEU, underpin its supranational status. It is charged effectively
with defending a collective interest ultimiately expressed in the EU’s founding trea-
fies and derivative legislation, 2s opposed to representing any minority viewpoint
such as a particular national interest on behalf of which an individual member
states would normally be expected to negotiate.

However, the decision to vest the Commission with the exclusive responsibility

and role of seeking to ensure that member states apply EU law has not been an
unproblematic one. It is not so clear in practice whether the elements of indepen-
dence and impartiality are adequately safeguarded. A major cause of concern is
the fact that the Commission is charged with the responsibility of not only enforc-
ing policy but also being responsible for its development as well. Since the EU’s
inception in 1957, the Commission has retained a principal role in the legislative
decision-making process of the Union. For the vast maj ority"? of policy matters
falling within the purview of the EU, including environmental matters, the Com-
mmission is vested with a manopoly of proposing legislative initiatives. The EP still
only has a relatively weak proposal function in this regard, virtually unused in
practice to date, in being able only to request the Comumission to present legisla-
tive proposals (Article 225 TFEU).'# The Commission also has significant pow-
ers at later stages during the EU legislative process, including those in relation
to environmental matters. Specifically, in the context of the ordinary legislative
procedure (as set out in Article 294 TFEU) applicable to most EU environmental
policy decisions,'*? the Commission has the power to be able to force the Clouncil
of the EU to vote on a unanimous basis in respect of any amendments tabled by
the EP with which it disagrees.

The multiplicity of tasks of the Commission, which cross over into executive,
quasi-judicial and legislative territories, raise questions as to whether the institu-
tion is in a suitable position to be able to shoulder its law enforcement responsibili-
fies under Articles 258 and 260 TFEU in a sufficiently impartial manner. The lack
of a clear demarcation between enforcement and policy position of the Commis-
sion has raised concerns of a lack of accountability in infringement procedure
decision maling,? The conflation of policy innovation and law enforcement
roles potentially leads the Commission into situations where decisions to launch
or terminate infringement proceedings may become particularly vulnerable to the
influence of political as opposed to enforcement motivations.
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5.3.7 Colicge of Uomunissioners

As a matter of principle, decisions over infringement matters must be channelled
through and approved at the collegiate level of the European Commission. Thus,
any decision to commence infringement proceedings must receive the approval of
the College, as is the case for subsequent legal steps in the proceedings (LFN, RO
and referrals to the CJEU). In that sense, the BU infringement procedures may
be characterised as being policy-sensitive as opposed to constituting a purely tech-
nocratic process, given that formal decisions are not taken by a body exclusively
charged with law enforcement responsibilities. Although on paper, decisions taken
by the College are to be taken on the basis of an absolute majority of the mem-
bers, '™ it is understood that in practice a consensual approach usually has been
adopted. Access to information on College decisions regarding infringements is
not made public, so no hard evidence has ever been gleaned as to the particular
dynarmics, political or otherwise, that go to underpin a decision as to whether an .
action should commenced or taken to the next step.'*

However, it has been suggested in the past that the system has been vulner-
able to individual Commissioners blocking proposals to lJaunch infringements on
political grounds, although proof has been difficult to come by to substantiate
this.1*6 Alleged problems are said to have arisen where, for instance, an infringe-
ment action would interfere with the political portfolio or remit of a particular or
a number of Commissioners. Kramer has stated that the Commission decided
to close an infringement case against Germany over breaches of the EU Wild
Birds Directive!* in the wake of political interference by the German Chancellor
sending a letter to the Commission President.**® Williams, for instance, cites the
example of a report in The Independent newspaper in August 1992 alleging that the
then Commissioner for the Internal Market, Martin Bangemann, had provided
assurances to the UK. Home Secretary that no action would be taken in respect of
the UK’s policy on border controls at the time carried out with respect to EEA cit-
izens and that the then UK Secretary of State, John MacGregor, had also secured
a deal for the Commission to refrain from taking legal action under the auspices of
the EIA Directive in the M3 motorway development of Twyford Down although
being unable to secure an agreement over Oxleas Wood.' She also cites another
report in 7he Independent newspaper of 30 June 1992 which reported having been
briefed that the former Commission President Delors was responsible for the eatly
retirement of the Environment Commissioner at the ime Mr Ripa di Meana, on
account of the latter’s willingness to press for a number of environmental infringe-
ment actions. The report indicated that the move was taken in order to facilitate
ratification of the 1992 Maastricht Treaty {TEU). Goncerns over the Commis-
sion’s decision-making process at College level are set to continue for as long as it
is charged with carrying out both policy development and law enforcement func-
tioms in respect of its decisions over law enforcement.

To some extent concerns could be addressed if the Commission were to apply
a distinctive decision-making procedure to law enforcement matters. In particu-
lar, one notable improvement could be the introduction of a process unique 0
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law enforcement decisions which would guarantee that only purely legal reasons
should be able to be raised for discussion at College level if a proposal for an
infringement action were to be doubted by any Commissioner. Such concerns
would logically have to be raised prior to a meeting of the College through the
Comumission Presidency, which is responsible for managing the Commission’s
Legal Service.

5.3.2 The level of Dvecioveis Generel

Tt is important to realise that in substance the vast majority of administrative work
relating to infringement actions is taken below collegiate level within the Euro-
pean Commission. In practice, the vast majority of infringement cases are effec-
tively ‘rubber stamped’ at College level where thereis no dispute of any substance
between Commissioners over a case or its implications, and in that (frequent) scen-
ario no oral discussion takes place. Instead, proposals over infringement decisions
are channelled through a written procedure up to the College from the level of
the Directorate-General. Commissioners do not usually get to see the details of
cases at College meetings, but are usually provided access to 2 brief résumé (or
‘fiche’) of the dispute. As was discussed in Chapter 3, this practice has been chal-
lenged unsuccessfully before the GJEU. Specifically, in infringement proceedings
brought against it the 1990s, Germany claimed that the Commission, as formally
composed of the College of Commissioners, had acted ulira pires in having failed to
take genuinely informed decisions as to the processing of the legal action.!®® Con-
troversially, the GJEU held that the practice of making information on individual
cases available to Commissioners, if they so wished to access it, was an adequate
basis for the College to be able to proceed in making formal decisions over the
Commission’s next steps on the case(s) in question.!

Each particular Directorate-General which has responsibility for a particular
EU policy field within the Commission is usually vested with its own legal unit
and/or teams dedicated to preparing infringement dossiers. For environmental
cases, the relevant unit or units dealing with infringements within the DG ENV
have the task of organising the day-to-day case management of infringement pro-
ceedings.!®? It is the legal units, in laison with the Commission’s Legal Service,
which in principle determine whether or not a proposal should be made to go
before the College that infringement proceedings should be commenced.

Tt is possible that political considerations may come to influence law enforce-
ment casework at this level. For instance, one criticism in the past has been that
the legal units have not been vested with sufficient independence within DG ENV.
Specifically, such units have been housed in the past in a particular environmen-
tal directorate that has also accommodated units responsible for environmental
policy development. On certain occasions conflicts of interest might arise between
units within the samie directorate over infringement cases; some policy units may
not wish to see an infringement action launched if it might result in an incursion
into policy development (e.g. if an infringement action might be directed against
a member state whose vote might be key in securing approval for EU legislation

ok
'l
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at Council level, or where an infringement action might have the effect of depriv-
ing funds for environmental projects in a particular member state). Williams has
rightly raised the concern that such a situation may well lend itself to a Direc-
tor being in a difficult position in adjudicating over the units’ rival positions.133
A more suitable organisational position would be to ensure that the legal units
are contained within a directorate devoid of policy units or under direct super-
vision of the Director-General of DG ENV, in order to avoid the possibility of
such problems arising, Currently, the legal units are housed within Directorate D
of DG ENV (Implementation, Governance and Semester), which spreads legal
teams across three units which also deal, infer alia, with cohesion policy issues.15
It is also possible that on occasion political considerations interfere with the
_ decision-making process of the legal units themselves. In practice, the office holder
of Head of Unit of the relevant DG ENV unit in which law enforcement teams
operate is in a pivotal position to determine which cases should be processed to
the next level or withdrawn. Technically, it is possible that their opinion could be
overridden either by the Director of the particular directorate in which the unit
is located, Director-General or the Commission’s Legal Service. However, whilst
possible, this rarely happens, which means that the Head of Unit usually has a
particularly strong position in relation to decisions concerning the prosecution of
infringernents. There is nothing inherently objectionable with this, so long as the
work of the Head of Unit (or Director) is not subject to non-law enforcement con-
siderations, namely political interference. However, the experience of DG ENV
in this respect has not been without disturbing incidents. For instance, it has been
alleged that a former Head of the Legal Unit in the mid 1990s was removed from
his post for reasons of political expedience, on account of being perceived to be
overly active in initiating environmental infringement action.'s ;
In the more recent past, there have been instances where there appear to have
been shortcomings within the Commission to safeguard the principle of political
independence of the office holder of Head of Unit. In 2002, the European Ombuds-
man was very critical of the Commission and found it guilty of maladministration in
the handling of an environmental infringement case where it had failed to Intervene
vis-a-vis a senior DG ENV official in charge of overseeing infringement matters who
had maintained a senior political position within a national party of a member state
which was at the time the subject of infringement proceedings.!>® The position of
Head of the Legal Unit is particularly important when seen in the context of access
to EU funds allocated to relatively poorer parts of the Union, notably the Cohesion
Funds and Structural Funds. As a matter of principle, a member state will not be
able to access such funding to support particular environmental projects in a sector
in respect of which 2 member state is considered to be in breach of EU rules.™”
Accordingly, a decision as to whether an infringement case should be commenced or
withdrawn may take on an especially significant financial dimension, in addition to
its imrmediate environmental protection context. The safeguarding of the indepen-
dence of office holder Head of Unit overseeing law enforcement staff is, therefore,
of substantial importance. The EU'® and the Commission'*® has instituted a legal
framework that should address these issues. To what extent this machinery has been
implemented in practice remains questionable, though.!®
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Whilst working within DG ENV between 2001 and 2003, I came across a mem-
orable situation which demonstrated to me that, on occasion, political consider-
ations may interfere with the work of law enforcement. I was an official working
within the unit at the time responsible for waste management policy, dealing with
legal issues. The matter in question arose in connection with the sinking of the
Prestige oil tanker in November 2002. The vessel had come into difficulties in heavy
weather off the Galician coast on 13 November 2002 before starting to leak fuel
oil. A specialist salvage team was commissioned to seek to take control of the ves-
sel and bring her under control. Media reports indicated that both the Spanish
and Portuguese authorities had ordered the salvage team to tow the Prestige out
into the Atlantic, contrary to the advice and request of the salvage team, which
wished the tanker to be allowed to be taken into calmer waters port for repair.
At one time the tanker was reported to be as close 3 miles from the Galician
coast. Between 14 November and the date of its breaking up in the Atlantic on
19 Noverber 2001, the salvage team were reportedly refused access to the nearest
available Spanish and Portuguese ports. In following up those reports, I managed
to gain confirmation of these events from a representative of the salvage company.
His assessment was that there was a much better chance for the oil pollution to
be limited if the salvage could be undertaken in the relative shelter of port as
opposed to on the high seas in rough weather (at the time weather reports indi-
cated a 30-knot SW wind and heavy rain). He reported to me that the Portuguese
authorities were ‘very clear in their opinion’, in dispatching a navy vessel to the
location of the Prestige and ordering the tanker to ‘go in a westerly direction’. In the
event, the tanker broke into two parts in the heavy seas and sank releasing its cargo
of 77,000 tonnes of heavy fuel oil into the Atlantic Ocean, resulting in substantial
pollution of the Atlantic coastlines of France, Spain and Portugal.

In my view this testimony pointed to there being a case for pursuing legal action
against the Spanish and Portuguese authorities on grounds that there had been a
failure to apply the basic duty of care enshrined in EU Waste Framework Direc-
tive,'8! which requires member states to take the necessary measures to ensure that
waste (in this case the leaking fuel oil) is recovered or disposed of without endanger-
ing human health and without using processes or methods which could harm the
environment. The response from senior management of the DG ENV legal unit
to the request for legal action was quite revealing, not least in terms of the overt
reference to political considerations that underpinned its analysis of the situation:

Subject: ‘Prestige’ accident and WFD
Importance: High

As regards the Prestige case I would like to bring your attention to the follow-
ing considerations:

1) From a legal point of view it can be argued that an infringement of the
Waste directive has occurred. The fact that this was accidental is not




S s e e A i i o e A i H

226 Enforcement of European Union Environmental Law

relevant for the application of the directive, although Spain could invake
as a defence the force majeure’ which is a general principle of EU law,
The decisive argument for pursuing this case is that it has now become
an ‘infraction consommé’ (see note in Annex of the LS on the relevant
case law).

2) The CGommission has always the possibility to ask member states to
provide information on cases which might constitute potential infringe-
ments. In the present case this should have been done during the days
following the 13th November (day of the accident). Sending such a letter
now could raise expectations and in any case it would be considered as a
‘post mortemn’ reaction.

8) Needless to say that this case has a strong political sensitivity and cannot
be dealt with as a ‘business as usual’ case.

4) Nevertheless, I believe that, since such accidents may occur in the future,
it could be useful to send all the maritime MS'® a letter stressing the
dimension of the WFD as a lesson to learn from this accident.

In the event, no infringement action was brought against the member states
involved. The matter was never deliberated beyond Director-General level; the
College of Commissioners therefore had no control over whether or not legal
action should be brought. A number of important and interesting issues are illus-
trated by this particular case. Point 3 of the email revealed that political consider-
ations were considered to be important in terms of how the DG ENV legal unit
was advised to proceed, although no justification is offered for this. The corre-
spondence highlights the issue concerning the importance of being able to secure
information and evidence quickly in emergency cases, a matter that the Commis-
sion is not usually in a position to be able to do (point 2). It also raises doubts that
legal action might have been allowed to proceed on the basis that it would be an
‘infraction consommé’. The issue of the Commission taking action in respect of
historical breaches was discussed in Chapter 3. Although not clear-cut, the avail-
able case law suggests that the GJEU will not determine that an action is inad-
missible where a member state has not taken the appropriate steps to remedy a
breach. In this case, an appropriate remedy on the part of the defendant might be
considered only to have been achieved when appropriate systems would have been
put in place to ensure that appropriate assistance to stricken vessels are offered
in similar future cases. Whilst one may debate the legal issues pertaining to the
particular case and the question of admissibility, what is most important here is to
consider the sensitivity recognised in the correspondence to political factors which
appear to have influenced in part the recommendation to desist from taking legal
action, and those factors were not even addressed by the politicians themselves
(i.e. Gommissioners). Interestingly, a Galician High Court in November 2013,
some 11 years after the event and investigation by Spanish authorities, has been
reported to have found there to be insufficient evidence to convict the former head
of Spain’s merchant marine department, Jose Luis Lopez-Sors, of crimes against
the environment in relaton to the affair. 't
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The spectre of conflicts of interest arising within the Commission has caused
some commentators to propose conferring responsibility for monitoring EU envir-
onmental law enforcement upon a body other than the Commission or other-
wise by setting up systems to ensure that law enforcement activities are separated
from policy considerations.* A number of possibilities could be considered. For
instance, as far as a separate body is concerned, the remit of the European Envir-
onment Agency could be altered to take on more enforcement responsibilities.
Alternatively, a special EU environmental Jaw task force could be set up within the
Commission services under a legal framework suitable to guarantee it immunity
from outside political interference and foster a more rigorous culture of indepen-
dence of decision-making on case management decisions.

5.4 Prioritisation of cases and reform of
ithe monitoring process

A major issue which has confronted the Commission for a substantial period of
time now has been the question of how best to deal with the substantial amount
of cases referred to it under Article 258 TFEU. The Gommission has a relatively
small team of lawyers charged with responsibility to oversee the implementa-
tion of EU environmental law, which has averaged out at around two lawyers
for each of the larger member states. The overseeing or monitoring duty covers
three broad areas: checking that member states have notified the Commission
of national legislation designed to implement EU environmental legislation (non-
communication casework); checking that such obligations have been correctly
transposed into national legislation (non-conformity casework); as well as respond-
ing to complaints and other evidence which indicates that EU environmental leg-
islation has not been applied correctly on the ground (bad-application casework).
As has already been mentioned, the environmental sector accounts for the larg-
est number of infringement cases of a particular EU policy sector managed by
the Commission (334 live cases as at the end of 2013 accounting for 25.6 per
cent of the total Article 258 caseload — see Table 5.3 at the end of this chapter).
Complaints of suspected member state infringements of EU environmental law
are amongst the highest filed for any EU policy sector (520 in 2013 representing
14.83 per cent of all complaints filed with the Commission — see Table 5.1 at the
end of this chapter).

The sheer quantity of environmental infringement casework alone has placed
a great strain on the Commission’s services employed to carry out the monitor-
ing functions assigned to the institution.'® In many respects, the relatively high
caseload underlines the reality that the Commission is never really going to be
able to be in a position to shoulder on its own the responsibility of monitoring
and enforcing due implementation of EU environmental law.'*® Not only does it
command a relatively small number of legal staff assigned to the subject of law
enforcement, the Comrmission is not vested with any powers to carry out investiga-
tions of suspected cases of bad application of the law. Moreover, the core func-
tions and work of the Commission, which tend to focus on broad picture policy
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issues and agendas of inter-state relations do not lend themselves to addressing
issues which are predominantly local in nature. The primary responsibility lies
with the member states to ensure that norms pertaining to the European legal
integration process are duly applied within their own frontiers; they are not only
best placed to ensure that this occurs, they also have ultimate legal responsibility to
realise compliance at national level.'®” Accordingly, the Commission services are
not in a position to offer a complete quality control service as far as ensuring due
implementation of EU environmental law.!%

As a consequence, the approach originally fostered by the Gommission since the
1980s to encourage complainants to come forward to the Commission has subse-
quently come under scrutiny and review. A number of commentators expressed
the view that the Commission needed to engage in a prioritisation of cases it
investigated. Some were concerned with the prospect of the Commission enforce-
ment work otherwise drifting towards being reactive as opposed to being strategic
in outlook in terms of which infringement issues need to be addressed most.!®
Various suggestions were made. Some suggested that the Comrmnission should con-
centrate on the cases that it is best suited to address, namely those that essentially
revolve around transposition issues (non-communication and non-conformity),'™
As we have seen, cases of non-communication and non-conformity are often the
most straightforward infringement case to deal with from the Commission’s per-
spective, given that the investigation is 100 per cent document based and nced
not involve on-site investigation. These cases are more suited in another sense
to be addressed by the Commission, ‘as they relate more closely to the Commis-
sion’s core overall functions which are in ensuring that inter-state relations are
compatible from the perspective of the EU project. Specifically, in ensuring that
member states have adopted the appropriate legal frameworks at national level
to implement EU environmental legislation, the Commission addresses two key
supranational objectives of the Union. It assists in ensuring that all member states
are in a position to contribute commensurately towards achieving a high level of
environmental protection, in line with fundamental environmental policy objec-
tives and tasks specified in Article 3(3) TEU and Article 191 TFEU. In addition,
it assists in ensuring that member state legal systems are not liable to be in a
position to distort competition within the single market on account of individual
state failures to implement agreed environmental norms into national legislation.
Accordingly, non-conformity and non-communication cases lend themselves to be
addressed by the Commission, as they raise issues primarily of a federal—structural
as opposed to local nature.

The argument that the Commission’s environmental infringement casework
should be prioritised so as to concentrate on transposition disputes would mean,
as a direct consequence, a reduction in the number of bad-application cases
investigated by the Commission. Demmbke suggested that Commission resources
in the environmental sector should be focused on addressing only the worst bad-
application cases which come to its attention, namely those where there is evi-
dence to indicate deliberate flouting of environmental norms and repeat-offender
scenarios.'”! Others pointed out that, in any event, the Commission is in t00
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remote a position geographically and from other pf:rspéctives to be able to tap
into the relevant local knowledge required to address such types of implementa-
tion dispute as a rule.!"
However, a prioritisation strategy raises particular problems as far as environ-
mental law enforcement work is concerned. By restricting the number of bad-
application cases it is prepared to investigate, the Commission raises the prospect
of narrowing the opportunities for private individuals to have access to environ-
mental justice.!® The avenues available for stakeholders other than the Cornmis-
sion to take legal action to uphold EU environmental law have been and remain
limited, which means that the complaints system which currently feeds into the
functioning of Articles 258 and 260 TFEU in the environmental sector takes on
a particular heightened degree of importance. The aspect of access to environ-
mental justice for civil society is discussed in greater detail in Part IT of this book.
Suffice it to say at this stage that private individuals and bodies concerned to
uphold EU environmental obligations such as NGEOs have a number of difficult
legal and other problems to overcome in seeking to rely upon EU environmen-
tal law themselves in order to seek to have it implemented and applied correctly
at national level. For instance, in many instances, they will not be vested with
legal capacity to rely upon EU environmental norms before national courts (the
so-called direct effect doctrine). The case law of the GJEU has recognised that
individuals may only be able to rely directly upon such norms where they are clear,
precise and sufficiently unconditional in nature. In many instances, these criteria
may not be fulfilled in the environmental sector where standards may be general
or imprecise in nature — e.g very general duties pertaining environmental stew-
ardship, requirements to establish plans/programmes, provisions being subject to
other open-ended conditions such as best available technology not entailing exces-
sive cost (BATNEEC).'™ Tven if environmental provisions are found to be directly
effective, there are limits to their reach within the internal legal order of a member
state depending on the legislative instrument in which they are contained. Nota-
bly, no person may be able to enforce directly effective provisions contained in EU
environmental directives against 2 private individual, as the CJEU has barred the
possibility of any horizontal or inverse direct effect of directives.'”® With some
exceptions, the EU directive remains the standard form of legislative instrument
that the Union legislature uses when introducing EU-wide binding environmental
standards. In the absence of a directly effective norm upon which an individual
‘may rely in a given case, it may be particularly difficult for private individuals to
have legal standing (locus standi) to take legal proceedings in order to enforce EU
environmental law, whether against other private parties, national authorities or
even U institutions. Aside from all the legal hurdles that lie in the way of legal
action that might be pursued at national level by private entities, one should not
forget also the often not inconsiderable technical and practical problems that may
arise for private bodies considering environmental litigation as an option (e.g. the
legal costs involved, difficulties connected with securing of requisite evidence of
non-compliance such as causation issues). In general, access to environmental jus-
tice at local level has been a major issue confronting the EU for a considerable
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period of time, a subject with which the Union has only relatively recently begin
to introduce initiatives to try to address. These will be examined in Part IT.

It has also been suggested that it might well also be a false economy for the
Commission to try and limit the number of suspected bad-application cases
which are brought to its attention. Such cases may lead to uncovering useful and
more profound insights into the state of implementation of EU environmental
law, which would not be gleaned simply through document-based transposition
checks. The state of transposition of EU environmental law into the national
laws of a member state says little if anything about the state of actual practical
implementation of those norms.”® The possibility of individuals being able to
complain to the Commission about the ineffective level of response of a local
environmental authority offers the opportunity for the Commission to follow up
allegations of deficiencies in practical implementation at local level (information
function) as well as providing the basis for a meaningful fall-back response against
ineffective local environmental authority protection mechanisms (deterrence ele-
ment). In additon, as pointed out by Winter, supervision by the Commission of
bad-application cases may lead it to be able to canvass the guidance of the GJEU
on the interpretation of key points of environmental law that may be crucial for
development of policy as well as to detect more profound differences in the state
of implementation of EU environmental policy and law by the member states.!”’
Accordingly, any decision to restrict the number of bad-application case investiga-
tions undertaken by the Commission carries with it 2 number of implications that
may not be that easy to reconcile with the mandate provided to the Commission
as guardian of the EU founding treaties under Article 17 TEU.

5.4.1 Conwmnission responses to the issue of casework
pricritisation

The European Commission has for some time been alive to the problems and
Limitations posed by the Article 258/260 TFEU infringement procedures and has
decided over the last decade or so to take certain steps to improve the handling
and management of enforcement casework as well as to introduce alternative
routes to securing better implementation records on the part of member states. It
is to the examination of these steps that we now turn.

5.4.1.1 Recogmition of the limits to Articles 258 and 260 TFEU and
decentralisation of enforcement

The Commission’s 1996 Communication, Implementing Community Ermironmental
Law'" was the first time that the Union institution took stock of the issue of imple-
mentation, taking the opportunity to reflect upon the limits of the Article 258
TFEU infringement procedure as far as the environmental sector was concerned.
The Commission quite rightly drew attention to the inherent limitations of the
infringement procedure as a means of ensuring that member states adhered to
their EU environmental obligations. Amongst others, the following factors were
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noted by the Commission as limiting the efficacy of EU-level infringement pro-
cedures as far as environmental casework was concerned: the lengthy and formal
nature of the procedure and lack of its being attuned to dealing with environ-
mental cases; the practical impossibility for all infractions to be addressed through
Article 2587260 procedures; the issue that infringement procedures may only be
targeted against central governments which may not be immediately or directly
responsible for implementation shortcomings in questions (such as in federal states
where environmental protection competence is devolved to regional/local levels);
the absence of an El-level inspection system; and wide disparity in and often
poor level of delivery of national/regional/local inspection and environmental
reporting mechanisms.!”?

In recognising the inherent limitations posed by the Article 258/260 infringe-
ment procedures, the Commission chose to focus on alternative routes and methods
inits 1996 Communication to enhance the state of member state implementation
of EU environumental law. In particular, the Gommission was keen to stimulate
work on developing better tools at national level to effect changes. These included
developing minimum criteria across the EU on environmental inspections to be
carried out by well-resourced national environmental authorities, the provision
of more effective opportunities for the public to become invelved in assisting law
enforcement work and delivery of more effective sanctions at national level against
persons perpetrating violations of EU environmental standards. With respect to
the point concerning greater public involvement, the Commission indicated that
it was keen to see more possibilities for the public to be able to register complaints
within the member states at suitable contact points as well as to be assured of
greater possibilities of securing access to local courts to enforce environmental
legislation. We shall examine in Part 11 of the book to what extent the Commission
has developed greater opportunities for more effective decentralised enforcement
of EU environmental law.

What is important to note at this point is that the Commission chose, from the
outset of its 1996 examination of EU environmental law implementation, not
to go about seeking ways to enhance the existing infringement structures in any
profound way. In many respects, that is to be regretted as the procedures could be
improved in a number of ways, as the problems with the procedures highlighted in
this and earlier chapters indicate. The Commission could have pressed for reform
of the current infringement procedures alongside its calls for an expansion of
decentralised routes to EU environmental law enforcement. One example could
have been to request competence to be able to take action against sub-national
authorities within federal states, to take account of constitutional devolution of
responsibility for the environment. 80

The call for achieving a greater decentralisation of responsibilities and roles
associated with the enforcement of EU environmental law as advocated by
the Gommission’s 1996 Communication raised a number of important issues.
In many respects, the Clommission’s ‘reality check’ approach, in placing the
infringement procedures in their practical context, was a welcome develop-
ment. It reminded stakeholders that the fundamental responsibilities for
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implementing Union law rests with the member states, and not with the Com-
mission; it is after all, the member states who have undertaken to carry out EU
environmental legislative commitments within their respective territories. In
underlining how unrealistic it would be to expect a single supranational institu-
tion in the form of the Commission to be in a practical position to be primarily
responsible for ensuring complete correct application of environmental obliga-
tions set at EU level, the Communication also brought home the importance of
harnessing all other viable means to assist in this task. In particular, the pivotal
importance of the capacities of local stakeholders (in particular environmen-
tal authorities and NGEQs) to affect compliance behaviour is appropriately
highlighted. A shift on the Commission’s part towards enhancing decentralisa-
tion of EU environmental law enforcement received widespread support, for a
wide variety of reasons, including notably: the Comrmission’s own limitations in
being able to carry out enforcement work and local actors’ potential or actual
superior position in terms of familiarity with and access to locally relevant
knowledge;'®' the factor of local accountability; and sovereignty—subsidiarity
concerns with the prospect of the Commission being perceived as an outsider
interfering with internal matters.'®?

However, the case for decentralisation has a number of limits as well. For
instance, an overly relaxed or restricted view of Article 258/260 TFEU enforce-
ment could risk the objective of attaining commensurate levels of environmental
protection systems within member states, and undermine the aims of achieving a
uniformly high level of environmental protection across member states and absence
of a distortion of competitive conditions as between those states.'® Demmke has
taken the idea of decentralisation to the level of suggesting that the Commission
should only look to intervene where a member state fails in practice to comply
with EU environmental law, namely to bring infringement proceedings where it is
found that a member state has breached substantive legal requirements. In partic-
ular, he suggests that the Commission should not take action where, for instance,
a member state has elected to implement EU environmental legislative instru-
ments in an informal manner, such as through administrative circular. Accord-
ingly, any legal action to insist upon formal transposition of EU environmental
obligations as contained in a directive into national legislation would, in his view,
be an ineffective use of Commission resources if it could be shown that in prac-
tice implementation was in place.'™ However, as has been pointed out elsewhere
such confidence in the national posidon would be misplaced. Unless a national
authority as well as all other stakeholders operating within each member state are
subject to clear, legally binding obligations that serve to implement minimum EU
environmental protection standards, it is far from apparent how those standards
may be enforced with any degree of certainty or efficacy. For instance, as stated by
the GJEU on a number of occasions, it is always possible for a public authority to
be able to alter its commitment to environmental protection at a whim if itis faced
with only an administrative circular containing recommendations or guidance.'®
Moreover, attempts to implement legislation through more informal means such
as (administrative circulars, codes of conduct or environmental agreements) serve
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to undermine the rights of individuals that may be intended to be derived under-
the legislation conceived at EU level.'®

5.4.1.2 Prioritising and tmproving handling of infringsment casework

By the end of the 1990s, the Commission had decided to take certain steps to
improve the case management of its infringement actions. Following on from the
requests set out in the European Council’s conclusions at its meetings Amster-
dam'® and Cardiff'®® in June 1997 and 1998 respectively for prompter action in
monitoring of the application of EU law (particularly in the area of the single
market), the Commission responded by adopting some internal measures and
practices to improve its working methods in relation to infringement proceedings.
These were set out in a 1998 internal Comnunication document'® issued by the
Commission’s Secretariat General, under whose auspices the Commission’s Legal
Service is based. The Communication set out a number of general changes that
would be effected to the Commission’s procedures. These included speeding up
case handling, making Commission decigions more transparent and improving
relations with the complainant. The latter two aspects will be discussed more fully
in the next section of this chapter. As regards the aspect of speed, the Commission
decided to ensure that in principle in future it would take a maximum of only one
week to implement its decisions on infringement matters, as in many instances this
had been allowed to drift so as to delay processing cases to the next procedural
step. In the document the Commission made clear its intention to foster the prac-
tice of developing regular bilateral ‘package’ meetings between the Commission
services and individual member states, in order to assist in resolving disputes as
far as possible out of court in an informal, potentially quicker and perhaps more
meaningful manner than through the distant and formal means of communica-
tion of pre-lifigation correspondence of LFN, RO and member state observations.
The practice was also developed in which LFNs would from now on be processed
more quickly, so that as a rule the individual Commissioner together with Com-
mission President are responsible for arranging for this step to be carried out.
In 2002 the Commission indicated its intention to apply a similar practice with
respect to the RO stage.1%0

With the publication of its White Paper on European Governance in 2001,'! the
Commission made clear its intentions to bring forward more radical changes to
the handling of infringement cases. Notably, it set out a general programme for
prioritising infringement casework. The Commission envisaged that it would tar-
get its law enforcement resources as from 2002 to addressing the following types
of EU law infraction scenarios: transposition failures; cases involving fundamental
principles of EU law; cases seriously affecting Union interests or the interests that
EU legislation had intended to protect; repeated implementation problems; as
well as cases involving the payment of EU funds. The White Paper also envisaged
various flanking measures at national level as a means to enhance EU law enforce-
ment. Specifically, these included promoting better dialogue with member states
on enforcement issues, encouraging the establishment of twinning arrangements
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between older and new member states in order share best practice on implemen-
tation, fostering a change of perception held at national level by key players such
as national authorities of the still widely held perception that EU law is “foreign’
law and the establishment by member states of networks of national bodies capa-
ble of dealing with disputes involving citizens and EU law.

Several of the ideas outlined in the White Paper were fleshed out more fully
in a follow-up 2002 Commmission Communication, Betier Montioring of the Afiplica-
tion of Community Law.""? Tt clarified a number of details concerning the Commis-
sion’s future strategy on law enforcement. With respect to first-round infringement
actions the Communication identified in more detail three priority areas for the
Commission to concentrate on: infringements that undermine the foundations
of the rule of EU law; infringements undermining the smooth functioning of
the EU’ legal system; and infringements consisting of transposition failures. As
regards the first identified priority area, the 2002 Communication signalled that
this would include Commission action against member state challenges to (1) the
principles of primacy and uniformity of application of EU law, (2) breaches of
fundamental rights and freedoms of individuals protected under EU law includ-
ing environmental damage scenarios having implications for human health as
well as (3) situations where the Union’s financial interests are damaged (including
violations of EU law in relation to projects receiving EU funding). As regards
the second area of priority, the Commission noted that this would embrace the
following infringement scenarios: violation of the EU’s exclusive powers, repeti-
tion of infringements in the same member state and cross-border infringements.
Infringements falling outside the three priority areas would be deemed to be
‘lower priority’ areas not usually warranting the commencement of infringerment
proceedings. Instead, the Commission would seek to introduce what it would per-
ceive to be ‘complementary’ mechanisms to seck to deal with disputes. Included
within these complementary mechanisms would be the potential for greater scope
for negotiation with member states in order to arrive at out of court settlernents:
e.g package meetings, establishment of ad foc contact points and dispute resolu-
tion mechanisms at national level to deal with complaints about alleged instances
of non-compliance with EU law; development of independent and specialised
national authorities; and initiatives to foster greater access to national courts
for complainants. The 2002 Communication also indicated that the Commis-
sion would be keen to introduce more preventative strategies in the field of law
enforcement, with a view to obviating the need to rely on the traditional reactive
and often cumbersome strike of an infringement action.'®

In the environmental sectoy, it appeared that a number of measures identified
in these early Commission general strategic documents on handling of infringe-
ment procedures were taken on board within the DG ENV of the Commission.
Tn particular, the Fifth Annual Survey on the Implementation and Enforcement of
Community Environmental Law (2003),'** drafted by DG ENV, reported that the
Commission services had invested more resources in a number of preventative-
type steps including issuing implementation guidance documentation to accoml-
pany new legislation,'® the holding of implementation seminars with national
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authorities on particularly complex legislative instruments, entrenchment of bilat-
eral package meetings with individual member states, publication of scoreboards
of compliance records, a commitment to ensuring delivery of more effective
reporting on implementation of environmental legislation as well as fostering infor-
mation exchange between implementing national authorities. As regards the latter
aspect, the Annual Survey indicated that support would be channelled through
IMPEL, the network for the Implementation of Environmental Law established as
am informal mechanism between the Commission and member states since 1992.
The work of IMPEL is discussed in detail in a later chapter (Chapter 11). Finally,
the Annual Survey also referred to the initiatives undertaken by the EU to improve
access to environmental justice for the public taken in alignment with developments
at international level under the auspices of the 1998 Arhus Convention. These ini-
Hiatives will be also discussed in detail in later chapters (chapters 8-9A).

However, it was far less clear how DG ENV’s law enforcement teams would
seek to introduce any changes in terms of prioritising infringement cases. Whilst
the prioritisation agenda outlined in the 2001 White Paper and follow-up 2002
Commission Communication, Better Law Monitoring, indicated that the Gommis-
sion would continue unabated its work in tackling transposition failings (non-
communication and non-conformity), it was less clear what was going to happen
in practice in relation to the future handling of bad-application cases in the envir-
onment sector, the majority of which stem from information issued to the Com-
mission by complainants.'® The issue was recognised as acutely important given
the danger that application of a prioritisation agenda could leave a gap in terms
of the Commission’s abilities to fulfil its responsibilities of ensuring proper imple-
mentation of EU environmental law, talding account of the access to environmen-
tal justice problems noted earlier.'?’

The Clommission’s emerging prioritisation strategy for infringement cases
appeared to indicate confining Article 258 TFEU intervention to the follow-
ing environmental infraction scenarios: grave violations of fundamental envir-
onmental norms with implications for human health; systematic and repeat
infringements in the same member state; deliberate breaches of EU environmen-
tal law by state authorities; breaches of EU financial rules in connection with
environmental projects; and breaches of a cross-border nature (e.g. waste ship-
ment violations, inter-state-related pollution incidents). Tt began to be apparent
that if the prioritisation agenda would be rolled out to apply to environmental
casework, bad-application cases would in future have to meeta notional level of
seriousness/gravity before being allowed to proceed to the status of an infringe-
ment investigation. As was readily recognised, though, unless complainants had
a realistic chance of securing recourse to legal action at national level, the appli-
cation of a prioritisation agenda could lead in effect to a denial of environmen-
tal justice and an abrogation of the Commission’s responsibilities under the EU
treaty framework (Article 17 TED).'%

Until the Commission intensified its prioritisation agenda in 2007-8, it was not
clear that practice in case management of environmental infringements altered
significantly, though. For instance, Grohs writing in 2004 indicated that DG ENV
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practice at the time did not make it apparent that the volume of case manage-
ment was being decreased, and that cases falling within lower priority areas were
still being handled in accordance with standard practice regarding responses to
complaints.!® However, things were about to change quite fundamentally, which
would see to it that the Commission’s original ‘open door’ approach to taking
up complaints about member state non-compliance with EU environmental law
would be permanently closed. Instead, cases would be selected according to per-
ceived order of priority. ;

With the publication of the Gommission’s 2007 Communication, 4 Eurcpe of
Results — Applying Community Law ™ the Commission provided definitive clarifica-
tion about its general strategy to improve the effectiveness of its law enforcement
work across EU policy sectors under the auspices of Article 258 TFEU. As with its
2002 follow-up to the 2001 White Paper, the 2007 Communication underlined the
need for the Commission services to devote increased attention to preventive mea-
sures, namely those which enhanced the prospects for member state compliance
with new EU legislation and assist where possible in avoiding the need to resort
to formal infringement litigation. These included the promotion of the following:
development of guidelines (e.g. on legislative interpretation and expected opera-
tional practice); sustaining enhanced dialogue with member states (e.g. through
bilateral package meetings and holding expert group meetings on transposition
issues); reviews of existing EU legislative instruments in light of implementa-
tion difficulties; use of correlation tables setting out member state transposition
measures in respect of specific EU legislative obligations; and promoting EU law
training for national civil servants and judiciary.?® The major focus of the 2007
Communication, though, was on elaborating a strategy seeking to limit the focus
of the Commission’s infringement casework to certain ‘priority” cases.”® Specifi-
cally, the Commission outlined that priority should be attached to the following
types of infringement cases, which it considered to represent the greatest risks,
most widespread impact for citizens and businesses, as well as the most persistent
infringements: (1) non-communication cases; (2) failures to respect CJEU judg-
ments; and (3) cases involving breaches of EU law raising issues of principle or
having a particularly far-reaching impact on citizens.

The Commission underlined that a key motivation underpinning this new
prioritisation strategy was to achieve a swifter and better focused addressing of
member state breaches of Union law. It has been mindful of the fact that a lack
of formal prioritisation of casework has not assisted the Commission legal ser-
vices in addressing the worst kind of infringements as vigorously could have been
expected, bearing in mind that the average time for resolving cases had been rela-
tively slow.®® What was clear from the 2007 document was that infringement
casework would be scaled back, notably with respect to bad-application cases.
However, it was not clear how this scaling-back would be applied in detail within
the environmental sector. Subsequently, the Commission published a further
Communication in 2008 on detailing how this guidance is to be applied in rela-
tion to the management environmental infringement cases (2008 Communica-
tion, Jmplementing EC Environmental Lauw).**
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The 2008 Communication constitutes currently the principal official document
setting out the Clommission’s strategy on enhancing EU member states’ imple-
mentation of EU environmental legislative commitments, fleshing out application
of the supervisory principles identified in the general 2007 Communication. In
essence, it sets out the Commission’s approach towards fulfilling its mandate under
the EU treaty framework?® in ensuring the proper application of Union law by
member states as regards the environmental sector. By way of complement to the
2007 Communication, key elements of the 2008 document concern the promo-
tion and development of measures to assist in minimising or preventing member
state breaches of EU environmental legislation as well as adoption of a prioritisa-
tion strategy regarding the management of infringement cases.

With respect to the issue of prevention of breaches, the Commission identifies
a number of activities services are to pursue or reinforce as good practice. These
include notably the following measures to be introduced and/or entrenched by
Commission services (DG-ENV):

»  effective information-gathering to be secured on the state national transposi-
tion and implementation (e.g. assessment of national implementation reports);

= performance scoreboards to be publicised to compare relative member state
compliance with Union legislation (‘name and shame’);

°  ensuring appropriate use of EU funds (including pre-accession funding) to
support national environmental protection and implementation efforts;

¢ Commission guidance documents to be developed to assist in avoiding inter-
pretative disputes over Union legislation;

»  Commission support of structured dialogue with member state authorities
(e.g. bilateral package meetings, meetings through expert networks such as
IMPEL and other stakeholder groups);

°  Commission funding of judicial training in EU envirommental law and
Laison with judicial networks (such as European Forum of Judges for the
Environment);

»  establishment of permanent network points between Commission and mem-
ber states in all new legislative initiatives, with a view to facilitating informa-
tion exchange (advice/experience) on ways and means of attaining full and
timely implementation of EU environmental legislative obligations.

At the heart of the 2008 Communication, though, lies its prioritisation strategy
with respect to future handling of infringement casework. Specifically, the Com-
munication confirms that the Commission is to focus its attention on the three
types of infringements identified in its 2007 4 Europe of Results Communication.
Crucially, it provides specific information and guidance on the sorts of environ-
mental cases that are to be considered as falling under the third infringement case
type, namely those involving breaches of EU environmental legislation that are
considered by the Commission services to raise either issues of principle or having
a particularly far-reaching negative impact for citizens. It specifies that this prior-
ity type includes situations where, on a significant scale or repeatedly, people are
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exposed or may in the future become exposed to direct harm or serious detriment
to their quality of life as a result of non-compliance with EU environmental legis-
lative requirements. Where any harmi sustained might be classified as irreversible,
this is to be identified as a prioritisation factor.2%8 The Commission identifies four
criteria to be used for the purposes of identifying the most important mstances of
the third priority type of infringement case.27 Specifically, these involve assessing
whether one of the following four types of infraction are present:

(1) non-conformity of key legislation presenting a significant risk for correct
implementation of EU environmental rules;

(9) systemic breaches of environmental quality norms or other requirements
presenting serious adverse consequences or risks for human health and well-
being or for aspects of nature that have a high ecological value;

(3) breaches of core strategic obligations upon which fulfilment of other EU
environmental obligations depends; or

(4) breaches concerning big infrastructure projects or interventions involving EU
funding and/ or significant adverse impacts.

The 2008 Communication provides some additional brief guidance on the scope
of each criterion. As regards the first, the range of non-conformity cases to be
caught is intended to be limited to those EU directive provisions that set out
the main framework for environmental protection. This would cover defective
national (transposition) legislation that either significantly limits the scope of the
EU legislation’s application or otherwise compromises the results to be achieved
by the Union legislation. The second criterion relates to simations where there is
repeated or significant contravention of substantive ‘state of the environment’ obli-
gations (e.g maximum pollutant thresholds) or of key procedural or operational-
related obligations (e.g. permit or management requirements). The emphasis is
to be on addressing widespread (systemic) non-compliance issues within and/or
across member states. The third criterion refers to shortcomings on meeting des-
ignation, planning, programming and reporting obligations, intended to provide a
fundamental framework for other legislative requirements (e.g. nature protection
site networks, waste management plans). The fourth criterion covers scenarios
where EU funding is involved (e.g: EU Cohesion/Structural Funds) in relation
to a project in breach of EU environmental law or where very serious ecological
damage resulting from a breach is deemed to have occurred. The Commission
also indicates that in urgent cases falling under this criterion it may be appropriate
to seek interim measures from the GJEU.

The introduction of a prioritisation strategy on environmental infringement
casework has long-term and potentially profound implications on law enforce-
ment in relation to EU environmental law. On the one hand, itis evident that the
Clommission has turned to focus on what it might consider to be its core area of
casework and work within its resource capabilities. In the context of a seemingly

ever-enlarging Union this appears to reflect a sound realism that the Commis-
sion cannot possibly be expected to monitor all types of infringements of EU
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environmental law. Tt neither has the personnel nor legal investigative powers to
be able to monitor compliance with Union obligations on the ground at naticnal
level. Moreover, it is the member states themselves who have primary responsibil-
ity in ensuring proper implementation of EU legislative requirements-at national
level. Accordingly, it is not surprising that the Comrmission has sought to rein in
and streamline its supervisory role under Article 258 TFEU.

However, there is no doubt that this reorientation will potentially have some
negative impacts on the degree of effectiveness and impact of environmental law
enforcement if other measures are not introduced to mitigate them. It is apparent
that the prioritisation strategy most likely will result in fewer cases being pursued
by the Commission, particularly those in relation to bad application of Union
obligations, for the Article 258 TFEU procedure will be increasingly earmarked
or reserved for scenarios involving widespread and/or very sericus breaches of
key legislative obligations. Consequently, it is vitally important that other stake-
holders interested in environmental law enforcement (notably NGEOs and
national authorities) are vested with effective powers and resources, financial and
legal (investigative powers as well as appropriate access to justice), to be able to
ensure that all EU environmental obligations may be effectively monitored and
enforced. 28 One suggestion has been that the Commission should provide more
contact points at national level through its representative offices for the public to
raise complaints about non-compliance with EU environmental law*® The com-
plementary role of these actors in the area of law enforcement will be considered
in detail in the subsequent parts of this book.

Given that the changes to prosecutorial practice under Article 258 TFEU have
been only introduced (officially at least) relatively recently, it is perhaps premature
to pass judgment on their impact. What is clear, though, is that these changes in
law enforcement activities and policy by the Gommission’s services require very
careful handling in order to avoid falling into the trap of creating an environ-
mental implementation strategy thatis counterproductive and lessens pressures on
member states to fulfil their environmental obligations.

5.5 Accountability and infringement proceedings

One aspect of the Article 258/260 TFEU infringement procedures that has
come in for considerable criticism is the extent to which they remain closed and
effectively elite dispute resolution processes, with relatively limited possibilities
for public scrutiny and participation. Under the EU treaty framework the Gom-
mission is invested with primary responsibility for overseeing the management
of the infringement system. Specifically, the Commission has exclusive powers
in determining whether proceedings are formally launched and in acting as the
prosecuting agency. Effectively, it is tasked with the responsibility of upholding the
Union interest with respect to infringement litigation. It remains a key feature of
the infringement provisions in Articles 258 and 260 TFEU that the Comumission
has autonomy in deciding on whether or how to proceed in any given case. The
element of autonomy reflects the evident intention of the EU treaty drafters to
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underpin the infringement proceedings with the principle of impartiality, namely
that the Commission should be able to discharge its prosecutorial functions free
from external interference (notably from member states).

The autonomous role of Commission action in relation to infringement proceed-
ings runs in tension with the EU’ principles of transparency and open decision-
making that have evolved in recent years within the constitutional fabric of the
Union. The current treaty framework builds on earlier tentative political steps taken
in the 1990s to move towards opening up EU decision-making processes.”'? The
principal provision in the EU treaty framework is Article 15 TFEU (ex Article 255
EQ), which may be traced back to its introduction in the EU legal order through the
1997 Amsterdam Treaty. Article 15 TFEU, which stipulates that the Union institu-
tions and other organs must conduct their operations ‘as openly as possible’, pro-
vides for the following specific right in its third paragraph:

3. Any citizen of the Union, and any natural or legal person residing in or
having its registered office in a Member State, shall have a right of access to
the Union institutions, bodies, offices and agencies, whatever their medium,
subject to the principles and the conditions to be defined in accordance with

this paragraph.

The basic position in paragraph 3 is qualified. Each EU institution is to elabo-
rate its own Rule of Procedure regarding access to documents. The specific rules
regarding public access to EF, Commission and Council documents have now
been established under Regulation 1049/2001.2'"! The Commission has published
further implementing rules in its Rules of Procedure with respect to access to
Commission documentation.?’? A right of access to documents is also entrenched
within the EU’s Charter of Fundamental Rights.?!3

The infringement system is effectively a ‘closed’ systern in the sense that the
Commission’s decisions over whether to commence, suspend or terminate legal
action are essentially barred from public scruting. The general public, including
notably complainants, have no power over the determination of whether a par-
ticular case is formally prosecuted. Whilst complainants are recognised to con-
stitute a key information source for the Commission in terms of its abilities to
carry out its mandate to supervise implementation of EU law, they have been
granted historically relatively few rights in terms of challenging Commission inac-
tion or in accessing Commission documentation relating to the management of
the infringement procedures themselves. These rights will be discussed in detail
in later chapters (Chapters 9-9A); however, some general points on this subject
may be usefully made at this point in relation to the way in which the Commission
handles complaints and liaises with complainants.

A matter closely related to the general issue of transparency in the context of
infringement proceedings under Articles 258 and 260 TFEU is the question of
the extent of participatory rights of complainants. Whilst the issue of complain-
ants’ rights will be dealt with in more detail in Part II of the book as part of its
focus on the role of private individuals in the enforcement of EU environmental
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law, it is useful to set out a few key points in brief here. As already mentioned,
complainants constitute an important source of information for the Commission
with regard to suspected infringements. In 2012, for instance, the Commission
received 588 complaints of suspected environmental infringements, 18.72 per
cent of all complaints registered with the Commission and the highest number
for a particular EU policy sector. Their information is particularly important in
the context of bad-application cases, in respect of which the Commission has few
if any effective resources to investigate suspected infringements. Notwithstanding
their significance in terms of enabling the Commission to undertake a degree of
supervision in this area, complainants arc afforded relatively few participatory
rights in the conduct of the infringement process itself. The position has improved
somewhat, though, in recent years with the Commission’s new system of handling
complaints. x :

Originally, the complainant was totally marginalised in the processing of
infringement actions by the Commission. Historically, this may be explained by
the fact that Article 258 TFEU was conceived on the basis of an essentially inter-
governmental perspective of how disputes concerning implementation failures
relating to international law should be handled. The aim of the process was to
secure member state compliance if possible in a discreet, relatively speedy, infor-
mal way, negotiated behind closed doors at international level. It was not designed
to protect the position of complainants.?'* However, perceptions of the function
of the Clommission and the infringement procedure — and in particular how it
should be conducted — have changed considerably over time as the principle of
transparency became woven within the legal fabric of the EU treaty. With the rise
and recognition of the importance of the complainant as an information source
on compliance issues coupled with the development of a principle of transparency
within the unfolding legal order of the EU by virtue of the Maastricht Treaty, by
the 1990s the traditional workings of the infringement procedure had come under
strain.

As a result, the Commission introduced changes to its operational procedures
in terms of handling complaints about suspected violations of Union law by
member states. Changes have been driven in part due to pressure from the Euro-
pean Ombudsman investigating cases of maladministration by the Commission
in handling complaint files. In 2002 the Commission introduced a number of
reforms,2'5 which have recently been consolidated and updated in 2 2012 Com-
munication Updating the Handling of Relations with the Complainant in Respect of the
Application of Urtion Law.*'® The Commission has also published a standard com-
plaints form,?"” which it recommends, but does not require, complainants to use.
More recently, DG ENV has created a special complaints form relating to nature
protection cases.?'® Some basic information concerning the infringement proce-
dure is contained in an explanatory memorandum in the form. Complaints are to
be filed first with the Commission’s Secretariat General, which will then process
the matter internally and distribute files to be handled by the law enforcement
teams in the Directorate-General responsible for the policy sector concerned by
the complaint.
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The Clommission’s current policy on complaints handling affords the com-
plainant some basic procedural rights in relation to the management of an
infringement procedure. These are listed within the 2012 Communication. They
include maintaining an open approach as to who may lodge a complaint. Anyone
may file a complaint free of charge, and without being required to show a specific
legal or other particular interest connected with the dispute.?'® The complaint
must be submitted in writing and in one of the EU’ official languages to the
Commission, and need not be submitted in any particular format although the
Commission recommends use of its standard complaints form in order to assist
in speeding up the process.??? All complaints are now recorded on the IT central
application system for the registration of complaints (CHAP database), unless
they are deemed to be non-investigable.??! Untl October 2009 the Commission
operated a system under which an initial evaluation was made of complaints to
determine whether there was sufficient evidence or information of a potential
breach of EU law to justify registration of a complaint. This generated some
concerns that some valid complaints were failing to be registered by the Com-
mission.??? Non-investigable complaints are defined in the 2012 Communication
as including those: from anonymous correspondents; which fail to specify a par-
ticular member state to which an allegation may be atiributed; which denounce
actions of private persons unless the complaint reveals involvement or omissions
to intervene by public authorities; which fail to set out a grievance; which set out
grievances in respect of which the Gommission has adopted a clear, public and
consistent position which is also to be disseminated to the complainant; or which
refer to a grievance that falls outside the scope of EU law. **® The complainant
is to receive an acknowledgement of receipt of the complaint within 15 working
days of the Commission having received the complaint, including confirmation
of the registration number to be used in all correspondence.? The complain-
ant is guaranteed anonymity, namely that their identity will not be revealed to a
third party such as the defendant member state unless they agree to disclosure.”?
Subsequent to registration, complaints may be examined in co-operation with
the member state concerned, and the Commission will inform the complaint of
this in writing.#*® Complainants may request at their own expense to arrange a
meeting with Commission officials to provide a supplementary oral explanation
of the grounds of their case.””” A general target time limit of one year is set by
the Commmission for it to come to a decision whether or not to open proceedings
formally with a formal LFIN.?® In the past, the so-called one-year rule came in
for criticism as being arbitrary, vulnerable to delaying tactics by member states
prepared to stall co-operation on disclosing information about suspected bad-
application environmental infringements as well as not allowing for sufficient
time to ascertain facts in complex cases.” However, the 2012 update to the com-
plaints procedure has made the system more flexible, clearly envisaging scenarios
where more time may be required.

The complainant is afforded a basic minimum of information as to the devel-
opment of the case file, as is confirmed by the 2012 Communication. The Com-
mission is to inform the complainant of the reasons for deciding not to register a
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complaint on grounds of non-investigability.®’ They are also to be informed after
formal decisions have been taken in the infringement procedure of the steps taken
in relation to their case.?! If the Commission intends to propose no further action
he taken with respect to a complaint or file, unless there are exceptional circum-
stances (not defined), the Commission will provide the complainant with prior
notice setting out its grounds, inviting the complainant to respond within four
weeks.2? The Communication makes it very clear that at all stages the Commis-
sion retains complete discretion as to deciding matters relating to the complaint,
in particular the desirability of opening or terminating proceedings.?®® In practice
it is the legal teams of the individual Commission Directorate-Generals that are in
substantive control of decisions to close files and not the Commission Gollege. In
the case of the environment sector this is the law enforcement teams of DG ENV
dealing with infringements. The system underpins the strategic role played by the
Head of the relevant unit(s) housing the law enforcement tearms in relation to the
handling of environmental complaints.

The 2012 Communication on complaints handling offers little in the way of
helpful guidance on the question of complainants’ rights to access documents in
infringement cases. The Communication simply refers to the legislation (nota-
bly Regulation 1049/2001)?* governing access to documents, without providing
details as whether if any documents in Article 258/260 TFEU proceedings may
or are as a rule to be disclosed.?® Article 4(2) of Regulation 1049/2001 specifi-
cally provides that EU institutions shall refuse access to documents where disclo-
sure would undermine the protection of the court proceedings and legal advice as
well as the purpose of investigations, unless there is an overriding public interest
in disclosure. Current practice of the Commission has not appeared to diverge
from its traditional view of maintaining confidentiality of decisions regarding the
management of alleged or suspected infringements of EU Jaw by member states
(such as internal legal advice, LFNs, ROs and court pleadings) insofar as a particu-
lar case has not yet been definitively completed or, although completed, is related
to pending legal action. On the other hand, Commission administrative practice
does in principle foresee the disclosure of historic infringement files, namely those
which have been terminated, completed or considered devoid of ongoing issues
or links with live proceedings.?®® The area of access to environmental informa-
tion held at EU level, including that relating to legal proceedings, is considered in
Chapter 9A (available on website).

The Commission has also changed its complaints handling procedures in other
respects with a view to enhance the speed and efficiency of the initial (pre-LFN)
investigation phase. Specifically, since 2008 the Commission has been rolling out
a new handling system called EU Pilot, subsequent to its 9007/8 review of the
infringement process. EU Pilot,??” discussed in detail in Chapter 3, is intended to
provide complainants with quicker responses and also ensure more effective com-
munication between the Commission’s law enforcement teams and its Directorate-
Generals and pational authorities responsible for addressing non-compliance
issues. Under EU Pilot, any allegation of member state non-compliance from the
public is forwarded by the Commission to the relevant member state designated
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contact point with the aim of establishing the factual details and seeing whether
any resolution may be achieved informally at an early stage without the need for
recourse to formal infringement proceedings. A deadline of 20 weeks is set for
both the member state authority and Commission to respond to the complainant,
This represents a significant improverment as compared with the previous position,
in which there were no structures in place to require responses from member states
within a set deadline and where the Commission would often close a case on the
grounds of insufficient evidence obtained if it did not hear from the member state
concerned within a year of the complaint.

5.6 Statistical information on EU environmental
infringement cases

The Commission publishes two reports annually which provide information on
recent developments concerning the state of implementation of and its monitor-
ing of EU environmental law. Specifically, each year the Commission provides a
formal and comprehensive report on its activities in relation to Articles 258 and
260 TFEU concerning the previous calendar year. This is known as the Commis-
sion’s Report on monitoring the application of Union Law and several reports
have been published, all accessible on the Commission’s Secretariat General’s
website.2%8 At the time of writing, the Commission’s had published its latest (31st)
annual momnitoring report covering the year 2013 on 1 October 2014. Each annual
report contains a summary of infringement actions commenced and pursued for
each EU policy sector, including the environment, as well as information on the
numbers of infringement actions brought (e.g. per member state as well as per
policy sector).

Since 1996, these reports have been complemented with annual surveys and
then online summary information carried out by the DG ENV on the state of
implementation of EU environmental law in the member states. Seven annual
surveys have been published covering the years until 2005, accessible from the
Commission’s Environment Directorate General’s website.™®® Subsequently, DG
ENV has focused on providing statistical overviews and has discontinued its
annual surveys. Overall, the information to be gleaned from these reports has
been relatively limited, with little provided in the way of strategic analysis on key
implementation problem trends.*?

5.6.1 Furopean Commission annual reports on monitoring
the application of EU law

Fach annual report of the Gommission includes a sectoral analysis of infringe-
ment cases, 50 as to incorporate basic data and summary assessment of the state
of casework affecting individual EU policy areas including EU environmental pol-
icy. The European Commission’s annual reports, compiled by the Commission’s
Secretariat General, may be accessed from the following EU website: http://
ec.europa.eu/eu_law/infringements/infringements_annual report_en.htm.
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The reports and their Commission document references are as follows:

16th Report (1998):  (COM(1999)301)
17th Report (1999):  (COM(2000)92)
18th Report (2000):  (COM(2001)309)
19th Report (2001):  (COM(2002)324)
20th Report (2002):  (COM(2003)669)
21st Report (2003):  (COM(2004)839)
29nd Report (2004): (COM(2005)570)
923rd Report (2005):  (COM(2006)416)
24th Report (2006):  (COM(2007)398)
25th Report (2007):  (COM(2008)777)
96th Report (2008):  (COM(2009)675)
97th Report (2009):  (COM(2010)538)
98th Report (2010):  (GOM(2011)588)
29th Report (2011):  (COM(2012)714)
30th Report (2012):  (COM(2013)726)
31st Report (2013):  (COM(2014)612)

5.6.2 European Commission annual surveys and other
annnal publications on the implementaiion end
enforcement of EU environmental law

Since the mid 1990s the DG ENV of the European Commission has published
information on the annual management of infringement casework concerning
EU environmental law on its website in the form of anmual surveys as well as
statistical information. Since 2006 this source information has been compressed
into a summary format providing essentially simply an outline statistical analysis
of casework.

o Annual surveys on EU environmental infringements I 996-2005
First Annual Survey (Oct. 1996-Dec. 1997): (SEC(1 999)592)

Second Annual Survey (1998-9): (SEC(2000)1219)
Third Annual Survey (2000-1): (SEC(2002)1041)
Fourth Annual Survey (2002): SEC(2003)804)
Fifth Annual Survey (2003): SEC(2004)1025
Sixth Annual Survey (2004): SEC(2005)1055
Seventh Annual Survey (2005): SEC(2006)1143

The above annual surveys may be located on the following European
Commission website: htip: //ec.europa.eu/environment/legal/law/
implementation.htm.
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»  Statistical information on EU environmenial infringements (2006~ ) Since 2006, the
practice of the DG ENV of the European Commission has been to dis-
continue the annual surveys and replace them with annual publication of
statistical overviews of environmental infringement proceedings on the Com-
mission’s Environmental Directorate-General’s website: hitp://ec.europa.
eu/environment/legal/law/statistics.htm.

Since 2010 the Furopean Gommission’s data on environmental infringements
has been organised on the basis that information on infringements in the area
of climate change policy is reported separately from those on environmental
infringements. This change has been made to reflect the fact that a separate
Directorate-General within the European Commission was established in Febru-
ary 2010 for EU climate change policy (Directorate-General for Climate Action
(DG CLIMA)). Accordingly, the following set of tables does not take into account
data on infringement action relating to EU legislation on climate change from
2010 onwards.

5.6.3 Statistical inbles on EU environmental compluints
and infringement cases

The tables below provide statistical information on recent developments in envir-
onmental infringement actions based on information derived from the above-
mentioned European Commission sources (annual monitoring reports, surveys
and other online sources of information).

5.6.3.1 Complaints to the European Commission concerming non-complance
with EU environmental law

Table 5.1 below indicates the number of complaints from the public filed with the
European Commission in a given year concerning allegations of non-compliance
with EU environmental law. It also shows the proportion of environmental com-
plaints relative to the total number of complaints sent to the Commission across
all EU policy sectors.

9.6.3.2 EU environmental infringement cases (Articles 258 and 260(2) TFEU)

ARTICLE 238 TFEU CASES

Table 5.2 below provides a breakdown of Article 258 TFEU environmental
infringement cases according to particular type of case, whether based on a com-
plaint, relating to non-communication of a directive or otherwise initiated by the
Commission. (No official data available for 2012/13.)

Table 5.3 below indicates the number of Article 258 TFEU environmental
infringement cases that had been formally opened and which were live as at the
end of a'given year.
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Table 5.4 below provides a breakdown of Article 258 TFEU infringement cases
according to particular environmental sector which were live as at the end of a

given year.
Tables 5.5a and 5.5b below indicate the proportion of Article 258 TFEU envir-
onmental infringement cases which were live as at the end of a given year.

Table 5.1 Complaints about suspected EU member state viclations of EU environmental

law
Tear Environmental non-compliance complainis Total number of
complaints across all EU
Quantity Percentage across all EU policy seclors
policy seclors

2002 555% 38.78 1,431

2003 505% 39.15° 1,290

2004 336% 29.32 1,146

2005 275% 25.83 1,154

2006 167 15.92 1,049

2007 113 11.80 958

2008 87 8.38 1,038

2009 143 18.15 788 .

2010 666% 19.77 3,368

2011 604+ 19.39 3,115

2012 588* 18.72 3,141

2013 520 14.83 3,505

Key (¥): Denotes highest proportion of complaints across all EU policy sectors.

Table 5.2 Origins of Article 258 TFEU infringement cases in environment sector

As at end Origins of EU environimental infringement cases under examination (Article 258 TFEU)
of year

Complaini-based Own-initiative Non-commumication

% Quantity % Quantity % Quantity
2004 56.97 286 14.54 73 28.49 143
2005 57.89 462 26.94 215 15.16 121
2006 54.16 371 38.98 267 6.86 47
2007 41.30 306 52.09 386 6.61 49
2008 36.27 243 50.75 340 12.99 87
2009 30.20 164 55.99 504 13.8 75
2010 27.03 120 47.07 209 25.90 115

2011 28.09 84 58.19 174 18471 41




Table 5.3 Article 258 TFEU environmental infringement cases opened

As at end of year EU environmentel infringement prrocedures opened (Article 258 TFEL)
Quantity Percentage across all EU sectors

2002 505 29.79

2003 508+ 27.39

2004 568 21.19

2005 489* 23.01

2006 421% 21.01

2007 480* 20.51

2008 480% 23.54

2009 452% 24.37

2010 304% 23.59

2011 339% 17

2012 272> 20

2013 334% 25.6

Key: (*) Denotes highest proportion of Article 258 TFEU actions across all EU policy sectors.

Table 5.4 Article 258 TFEU environmental infringement cases by sector (percentage

2013

18

23

32

12

8

breakdown)
Asatend  EU environmental infringement cases by secior — percentage breakdoum (Article 258 TFEU)
e Natuwre (%) Water (%) ~ Waste (%)  Air (%) EIA (%) Other (%)
2001 26.3 13.9 20.6 13.3 94 9.6
2002 30.4 15.4 21.5 i3 11.5 8.7
2003 15.6 149:3 21.6 24.6 7 8.3
2004 244 15.1 25.1 16.8 12.3 83
2005 23.7 14.7 225 13.1 15.1 10.8
2006 28 18 19 16 15 4
2007 25 16 19 17 12 11
2008 22 20 23 14 10 11
2009 20 20 19 16 11 14
2010 20 30 15 13 9 13
2011 22 24 22 10 13 9
2012 23 27 19 13 11
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Tables 5.50 and 5.5 Article 258 TFEU environmental infringement ease types
Tables 5.5a

Asatend  Dipes of EU enuironmental infringement cases (Article 258 TFEU)
of year

Non-communication cases Non-conformzly cases Horizontal bad-application cases
% Quantity % Quantity % Quanitiy

2001 42 126 29 86 30 89

2002 38 97 35 89 27 70

2003 29 88 39 118 32 95

Note: For the year 2004 onwards the European Commission has disclosed figures on all live bad-
application cases, not simply those which involve legal proceedings taken against several member states
(‘horizontal’ cases). This makes statistical comparisons with earlier years challenging The Commission
has not published data for the years 2006-7.

Table 5.5b
Asatend  Tipes of envirommental infringement cases (Article 258 TFEU)
of year
" Non-communication cases Non-conformity cases Bad-application cases
% Quantity % Q,u-arztigi % Quantity
2004 30.35 173 18.07 103 51.58 294
2005 25.36 124 17.58 86 57.06 278
2006 - = = - = =
2007 e = = = - -
2008 18.30 88 31.80 153 49.90 240
2009 49.65 212 17.56 75 32.79 140
2010 26.08 115 20.63 91 53.29 235
2011 12.24 41 22.99 77 64.78 217
2012 4.53 13 26.83 77 68.64 197
2013 26.51 92 18.16 63 55.33 192

Table 5.6 indicates the number of case management decisions that bad been
made as at the end of a given year and which were live cases. It appears that as
from 2011 the annual reports from the Gommission have been changed so as to no
longer provide information on the amount and distribution of pending reasoned
opinions and referrals to the GJEU.

Table 5.7 indicates which EU member states were subject to the most environ-
mental infringement cases which were live as at the end of a given year. (Prior to
2004 the European Commission only disclosed data regarding horizontal and not
individual bad-application environmental cases.)



Table 5.6 Article 258 TFEU environmental infringement case management decisions

Asat  Case management desisions_for environmental infringement cases (Article 258 TFEU)
;:j,—?f ROs (reasoned opinions) Referrals to CFEU
Environmental sector: Total number for all  Environmental sector: Total number for all
Quantity (% in brackets) EU policy sectors  Quantity (% in brackets) EU policy seciors
2002 323 (32.30)* 1,000 149 (41.27)% 361
2003 3511 (31.13)* 999 146 (35.52) 411
2004 309 (31.06)* 995 142 (31.28)* 454
2005 306 (26.91)* 1,137 128 (32.65)* 392
2006 244 (22.02)% 1,108 118 (32.87)* 359
2007 230 (24.03) 957 111(31.27)* 355
2008 236 (24.71) 955 109 (27.53) 396
2009 225 (25.71)* 875 100 (28.33)* 353
2010 219 (25.83)* 848 92 (31.62) 291

Key: (*): Denotes highest proportion of case management decisions across all EU policy sectors.

Table 5.7 EU member states subject to most Article 258 TFEU environmental infringement

cases
As at  EU member state with most veported EU environmental infringement cases (dricle 258 TFEU)
Z}d Highest 2nd highest  3rd highest ¢th highest 5th highest Toial
_year ’ emw’l cases
2004 TItaly (75) Spain(66) Ircland (51) France (50) Greece (41) 570
2005 Ttaly (77) Spain (57) Ireland (45) Greece (36) Portugal (35) 489
2006 Italy (51) Spain(40) Ireland (38) UK (33) Greece (30) 421
9007 Ttaly (60) Spain(42) Ireland (34) UK (39) France (32) 479
2008 Italy (45) Spain(37) Ireland (35) Francc(34) UK (31) 481
2009 Spain (40) ILtaly (35) Treland (34) France, UK &  Greece (24) 451
Czech Rep. (26)
9010 Traly(46) Spain&  Poland&  Treland(25)  France(l9) 445
Greece (33) Portugal (26)
2011 Italy (40) Spain(27) Greece (25) Portugal(24)  Poland & 339
Czech Rep. (21)
9012 Spain (32) Italy (25)  Greece (22) Poland(19)  Portugal(l7) 296
2013 Spain (29) Italy/Gr (25) Greece (22) Poland (19) France (19) 353
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Table 5.8 Article 260(2) TFEU environmental infringement cases

As at Second-round environmental infringement cases ' Total number of Article
end of (Article 260(2) TFEU) 260(2) TFEU procesdings
year Jormally opened across all

Number of active env’l Percentage of env’l cases out of policy sectors
cases (number of new all second round infringement

proceedings opened) proceedings opened
2002 33(33) 33.20% 62
2003 40 (40) A7.97= 69
2004 20 (37) 50.68* 73
2005 77 (36) 36.00% 100
2006 66 (37) 39.36* 94
2007 77 (33) ' 39.29% | 84
2008 61 (41) 48.24* 85
2009 61 (40) 40.40* 99
2010 62 (37) 51.39% 72
2011 56 (36) 46.75% 77
2012 54 (35) 27.34% 128
2012 54 (35) 27.34* 128
2013 40 35.309% 113

Key: (*): Denotes highest proportion of cases across all BU policy sectors.

ARTICLE 260(2) TFEU SECOND-ROUND CASES

Table 5.8 above indicates the number of second-round environmental infringe-
ments actively pursued by the DG ENV of the Commission, as well as the num-
her of Article 260(2) TFEU proceedings formally opened for environmental cases
which were live as at the end of a given year It also shows the proportion of live
environmental cases amongst all second-round infringements formally opened
across EU policy sectors as at the end of a given year.

3.7 Some brief concluding remarks

Notwithstanding its limitations and drawbacks, there is little doubt that the infringe-
ment procedures set out in Articles 258 and 260 TFEU have been the subject of
some notable improvements in recent years, legal as well as operational. The Lis-
bon Treaty changes to the first-round procedure in relation to the prosecution of
hon-communication cases have been particularly important. Under Article 260(3)
TFEU the Commission does not need to negotiate its way through two lengthy
infraction proceedings before the possibility of a financial sanction arises in respect
of this type of case. Instead fines may be requested from the GJEU in a relatively
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short period of time in a single procedure. The treaty change appears already to
be having a significant effect as the early evidence since the change has come into
force indicates a significant decline in the number of non-communication judg-
ments. There are compelling reasons to extend this recent treaty change so as to
cover all types of EU environmental infringement, and also to lift the current cap
on CJEU financial sanctions currently in place in Article 260(3) TFEU. Such an
amendment would provide a significant additional element of deterrence to the
current infringement framework and assist in ensuring that member states adhere
to their EU environmental legislative commitments in a full and timely manner.

" The Commission has through its 2007/8 internal review of infringement case
management finally begun to rise to the challenge of prioritising its caseload in
order to focus its limited resources on breaches of more strategic importance for
the implementation of EU environmental law. However, it is also apparent that
more measures and care are needed to ensure that this transition is not made at the
expense of complainants or other stakeholders (such as national authorities) find-
ing themselves otherwise unable at national level to secure access to environmental
justice for legal or financial reasons. It is not apparent that the Commission has
taken into account sufficiently the adverse impacts that its prioritisation strategy
may have either in the short or longer term on the prospects for the public, and
NGEQs in particular, in being able meaningfully to continue to assist in ensuring
the upholding of legally binding Union obligations in the environmental sector.

There are other changes that also need to be made to the current infringement
regime which would be highly beneficial in enhancing its effectiveness. Notably,
powers of inspection should be granted to the Gommission so as to enable it to
investigate the veracity of claims of bad application of EU environmental law and
not have to rely on often unreliable information supplied by national governments
or authorities and NGEOs (which do not have investigatory powers). In addi-
tion, the Commission needs to address long-standing staffing resource problems in
order be able to address its environmental infringement caseload effectively. The
benchmark of two desk officers per (large) member states is wholly inadequate.

In summary, it would be overly optimistic to depict the recent evolution of the
infringement procedures as having ‘come of age’, to coin a phrase used recently
in the literature,*! with respect to the EU environment sector. A number of pro-
found improvements are required to be made to both the legal framework and
operational practice relating to case management. However, it may be fair to say
that the Union has perhaps begun now to set itself on a course potentially towards
meaningful reform of the Article 258/260 TFEU procedures, a position which
the author assesses to be far more positive than at the time of completing the first
edition of this book but a few years ago in 2006.

Notes

1 See e.g Demmbke (2003), p. 354; Johnson and Corcelle (1995), p. 482; Kriimer (2003),
p. 377,
2 By virtue of Art. 4(3) TEU.
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See Macrory (1992), p. 348 and also more generally Rawlings (2000), p. 28.

Kramer (2003), p. 378.

Decision No. 1386/2013/EU of the European Pariament and of the Council of
90 November 2013 on a General Union Environment Action Programme to 2020
‘Living Well, within the Limits of our Planet’ (O] 2013 1354/171) (within Priority
Objective 4: To maximise the benefits of EU environment legislation). For a recent
assessment of member state environmental inspection systems sponsored by the Com-
missior, see e.g Bio-Intelligence, Service Study on Possible Options for Strengthening the Com-
mission’s Capacy to Undeviake Effective Investigations of Alleged Breaches in EU Enviromment
Law, Final Report, 4 January 2013 (accessible at: http:// ec.curopa.cu/environment/
legal/law/inspections.htm).

SOLVIT is an online network of contact points in EU member states (and EFTA
countries part of the 1992 European Economic Area Agreement), which was estab-
lished in 2002 by the EU and is co-ordinated by the European Commission. It was
set up in order to assist in resolving complaints from the public about instances
of non-compliance by national authorities with single market rules. Details may
be obtained from the SOLVIT website: hitp://ec.curopa.cu/solvit/site/about/
index_en.htm,

See comments e.g. by Somsen (2003a), p. 418.

See Jack (2011), p. 75.

One notable exception is the Ozone Regulation 1005/09 (OJ 2009 L286/1) which
provides for the possibility of the Commission providing assistance to national author-
ities in inspections (see Axt. 28). Sec also comment by Jans (2000), p. 160.

See Wagenbaur (1990-1), p. 462.

See Grohs (2004), p. 30.

Case C-387/97 Commission v Greece (Kouroupitos (2)). The casc is discussed at length in
Ch. 4.

At the time of writing, waste management issues were now being addressed by Unit
A2 (Waste Management and Recycling) within Directorate A (Green Economy) of
DG ENV.

Jans (2000), p. 169.

See e.g Demmbke (2001), p. 29 and Grohs (2004), p- 38.

Kramer (2003), p. 381.

Regulation 1/2003 (O 2003 L1/1).

Directive 2010/63 on the protection of animals used for scientific purposes (O] 2010
1.976/33).

Regulation 1224/09 establishing a Community control system for ensuring compli-
ance with the rules of the common fisheries policy (OJ 2009 L343/1).

Regulation 2185/96 concerning on-the-spot checks and inspections carried out by
the Commission in order to detect fraud and irregularities affecting the EC’s financial
interests (O] 1996 1.292/2).

See e.g. Demmbke (2001), p. 5.

See Winter (1996), p. 711 and Kramer (1993), p. 395.

Case (-387/97 Commission v Greece (Kouroupitos(2)), discussed in Chapter 4.

Aurt. 3(3) TEU and Art. 191(2) TFEU.

See e.g. UK House of Lords EU Select Committee Report 1991; Macrory (1992); and
Wanter (1996).

Regulation 1210/90 (OJ 1990 L120/1), as amended.

See e.g Wigenbaur (1990-1), p. 472; House of Lords EU Select Committee Reports
(1991) and (1997).

COM(1996)500, para. 9.

Recommendation 2001/331 providing for minimum criteria for environmental
inspections in the member states (OF 2001 L118/41).
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Reporting requirements for several pieces of EU environmental protection legislation
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1991 1.377/48) as amended by Regulation 1882/03 (QJ 2003 1.284/1).
van den Bossche (1996), p. 388.
See Krimer (2003), p. 380.
See Demmke (2003), p. 334
COM(2013)6, Commission Report on the Implementation of EU Waste Legislation (2007-9),
17 January 2013; COM(2013)574, Commission 7th Report on the Implementation of Urban
Waste Direstive 917271, 7 August 2013.
Case G-494/01 Commission v Ireland (Irish Waste).
See e.g Lenaerts and Gutiérrez-Fons (201 1), p- 10; Prete and Smulders (2010), p. 24
Schrauwen (2006), p. 292.
Schrauwen (2006), p. 294.
See e.g. Macrory (1992), p. 365; Jack (2011), p. 75; Borzsék (2011), pp. 128-9.
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Semester (ENV D.1, D.2 and D.3).
Borzsik (2011), p. 128.
See Hattan (2003), p. 285; Grohs (2004), p. 33.
See Clommission weblink: ec.europa.eu/dgs/environment/ directory.htm.
Borzsak (2011), p- 129.
See COM(2013)726, 30th Commission Annual Report on Monitoring the Application of EU
ZLasw, 22 October 2013 in Part 1T (Policies), p. 55.
Craig and de Barca (2011), p. 410.
See Krimer (2002), p. 177; Wagenbauer (1 990-1), p. 462.
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2010 (COM(2011)588), 2011 (GOM(2012)71 4), 2012 (COM(2013)726) and 2013
(COM(2014)612) respectively.
Kingston (2011), p. 7.
Grohs (2004), p. 31. See also Kramer (2003), p-273.
By virtue of Art. 260(3) TFEU
See also comments by Lenacrts and Gutiérrez-Fons (2011), p. 4.
Art. 17(1) TEU, second sentence.
See e.g. Kramer (2006a), p. 414; Jack (2011), p. 91; Lenaerts and Gutiérriez-Fons
(2011), p. 4.
Krémer (2006a), p. 407 and (2003), p. 388.
Williams (1994), p. 368.
Grohs (2004), p. 26.
See comments by Jack (2011), p. 93.
TFor instance, consider the lengthy times granted for reducing the dumping of biode-
gradable waste into Jandfills in the Landfill Directive 99/31 (O 1999 1182/1) and long
implementation timeline (15 years) regarding the attainment of good surface water status
under the aegis of the Water Framework Directive 2000/60 (O] 2000 L327/1).
Audretsch (1987), p. 842; Barav {1975), p- 369; Bonnic (1998); Weatherill and Beau-
mont (1999), p. 214.
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See also Wigenbaur (1990-1), p. 473.

See e.g. Dashwood and White (1989), p. 413.

For example, Article 106(3) TFEU on state monopolies.

Tbéfiez (1998a), para. 2.1.4.

See e.g Gaffaey (1998), p. 126 and Tbéfiez (1998a).

Tor instance, Audretsch has suggested curtailing the maximum response time to Com-
mission writing warnings in the pre-litigation phase to one month: Audretsch (1986),
p. 380. The EP has also endorsed introducing strict time limits for responses: EP
Resolution P6 TA(2006)202 (at para. 24).

A practice effectively endorsed by the GJEU, e.g. in Case C-121/07 Comimission v France
(French GMO Conirols (2)). See comments from Lenaerts and Gutiérrez-Fons (2011),
p- 8; Jack (2011), p. 82.

For instance, Borzsak suggests eliminating the second-round pre-litigation phase:
Borzsak (2011), p. 239.

COM(2007)50%, Commission Communication, 4 Europe of Results — Applying Commu-
nity Law, 5 September 2007.

The EU Pilot system, discussed in Ch. 3, is explained on the Commission’s Secretariat
General’s website at: http://ec.enropa.eu/eu_law/infringements/application_
monitoring_en.htm.

See SEC(2011)1629/2, Commission Report, Second Epaluation Report on EU FPilot,
section 3 (Evaluation), p. 6 where the Commission reported that 80% of cases are
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See COM(2014)612, 315t Gommission Annual Report on Monitoring the Application of EU
Law (1 October 2014), p. 10. ’

See e.g. Barav (1975), p. 383; Audretsch (1987), p. 842; and Dashwood/White (1989),
p-413.

See e.g GOM(2002)725, Gommission Communication, Better Monitoring of the Applica-
tion of Commurmty Law, p. 3; Prete and Smulders (2010), p. 11.

See e.g comments by Dashwood and White (1989), p. 413.

See DG ENV summary report at: http://ec.curopa.eu/ environment/legal/law/sta
tistics.htm.

By virtue of Art. 260(3) TFEU.

See DG ENV websites: http://ec.europa.eu/ environment/legal/law/ statistics.htm
and http://ec.curopa.eu/environment/legal/law/pubs.htm.

Borzsik (2011), p. 239.

See Macrory (1992), p. 357; Gray (1979).

See e.g. Case C-195/90R Commission v Germany.

See Hartley (2003), p. 313.

Case C-503/06 Commission v Taly.

88 Joined Cases C-57/89R and 57/89 Commission v Germany.
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See Grohs (2004), p. 26; Krémer (2003), p. 392.

Namely, the interim relief orders secured in the Liguria Bird Hunting case (Case
C-503/06R. Commission o Ttaly), the Rospuda River Valley case (Case G-193/07R. Commis-
sion v Poland) and the Maliess Bird Hunting case (Case C-76/08R. Commission v Malta). The
casc procecdings are available for inspection on the Court’s website: www.curia.ewint.
Williams (1994), p. 369.

See Audretsch (1987), p. 854; Dashwood and White (1989}, p. 388.

By virtue of Art. 260(3) TFEU

By virtue of former Art. 88 ECSC.

Sec Arts. 101=2 TFEU in conjunction with Art. 8 of Regulation 1/2003 (QF 2003
L1/1).

See Joined Cases 24 and 97/80R Commission v France.

See e.g Audretsch (1987), p. 842; Mertens de Wilmars (1970), p. 404.

Case G-355/90 Commission v Spatn.
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Directive 2009/147 (QJ 2010 1.20/7), replacing former Directive 79/409 (OJ 1979
1.103/1).

Winter (1996), p. 715.

Krimer (1993), pp. 430-3.

OJ 2000 1.327/1.

Via the EU RAPID press release system, available for inspection at: http://europa.
eu/rapid/latest-press-releases.htm.

OJ 2008 L152/1. The member states concerned were the Gzech Republic, Estonia,
Finland, Greece, Hungary, Luxembourg, Romania, Slovenia and Spain. (See sum-
mary reports in the EU Current Survey sections of the Envéronmental Liability law jour-
nal covering the months of IN ovember—-December 2010.)

O] 2008 L164/19. The member states concerned were Cyprus, Fstonia, Finland,
TFrance, Greece, Ireland, Malta and Poland. (See summary reports in the EU Cur-

_ rent Survey sections of the Enpironmental Liability law journal covering the months of

106
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111
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113

114
115
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January-May 2011.)

QJ 2008 L312/3. The member states concerned were Belgium, Bulgaria, Cyprus,
Estonia, Finland, France, Greece, Hungary, Latvia, Luxembourg, Poland, Romania,
Slovakia and Slovenia. (See summary reports in the EU Current Survey sections of
the Environmental Liabiliy law journal covering the months of February, March, July,
September and October 2011.)

O] 2008 1.328/28. The member states concerned were Austria, Cyprus, Czech
Republic, Finland, Greece, Italy, Lithuania, Malta, Portugal, Romania, Slovenia and
the UK. (See summary reports in the EU Gurrent Survey sections of the Environmeniol
Liability law journal covering the months of July, September and October 2011.)
Directive 2009/123 (QJ 2009 L280/52). The member states concerned were the
Czech Republic, Finland, Greece, Italy, Lithuania, Portugal, Romania and Slovalda.
(See summary reports in the EU Current Survey sections of the Enwironmental Liability
law journal covering the months of July 2011.)

OJ 2010 L153/13. The member states concerned were Bulgaria, Greece, Ttaly and
Portugal. (Sce summary reports in the EU Current Survey sections of the Environmen-
tal Liaility law journal covering the months of January—February 2013.)

The member states concerned were Austria, Belgium, Cyprus, Czech Republic,
TFrance, Germany, Greece, Hungary, Italy, Poland, Portugal, Romama, Slovakia, Slo-
venia, Spain, Sweden and the UK. (See summary reports in the EU Current Survey

sections of the Environmental Liability law journal covering the months of March-June,

September and October 2010.)

OJ 2000 1.327/1. The member states concerned were Belgium, Cyprus, Denmark,

Greece, Ircland, Lithuania, Malta, Poland, Portugal, Romania, Slovenia and Spain.

(See summary reports in the EU Current Survey sections of the Environmental Liability

Jaw journal covering the months of May and June 2010.)

See Wenneras (2012), pp. 173-4.

See e.g. Macrory and Purdy (1997), p- 43; Rawlings (2000), p. 23; Craig and de Barca

(2003), p. 401.

See Bonmie (1998), pp. 537 et seq.; Theodossiou (2002), pp. 25 et seq.

Bonnie (1998), pp. 537 &f seq.

By way of exception, this ‘contempt of court’ factor no longer applies to non-

communication cases, which since the Lisbon Treaty may be the subject of fines at
first-round stage (see Art. 260(3) TFEU).

See e.g para. 26 of the General Court’s judgment in Case T-139/06 Commission v

France.

Notably, SEC(2005)1658 Commission Communication, Application of Asticle 228 of
the EC Treaty of 13 December 2005 (QJ 2007 G126) which may be inspected on the
following EU Commission website: http://ec.europa.cu/en law/ infringements/
infringements_260_en.htm.




12

121
122
123
124
125

Enforcement action by the European Commission (3) 257
Sce Regulations 1/2003 (QJ 2003 L1/1) and 773/2004 (O] 2004 L123/18) as

amended.

0 Theodossiou (2002), pp. 25 et seg.

Winter (1996), p. 716; more generally Rawlings (2000), p. 23 and Theodossiou (2002),
pp. 25 ¢t seq.

See e.g Winter (1996), p. 716; Krimer (2003), p. 391.

Sec comments by Tesauro (1992), p. 489.

Demmke (2003), p. 354.

See comments by Prete and Smulders (2010), p. 54; Jack (2011), p. 83 and Wennerés
(2012), p. 165. See also discussion in Ch. 4 on second-round CJEU judgments.

126 Jack(2011), p. 88, commenting that the maximum duration co-efficient applied by the

127

128
129
130
131
132
133
134

135
136
137

138
139
140

141

142
143
144
145

GJEU (3) may be insufficient to address long-term breaches.

The Commission recommended a seriousness co-efficient of 14in the free movement
of workers Case C-119/04 Commission v Italy (the GJEU did not impose a fine in the
event for lack of evidence) and the GJEU applied a seriousness co-efficient of only 10
in Case G-304/02 French Fishing Controls (2).
Jack (2011), p. 90.

In Case C-304/02 Commission v France (French Fishing Controls (2)).

Prete and Smulders (2010), p. 53. For an opposing viewpoint, see Kilbey (2007).

Case T-139/06 France v Commission.

See Tesauro (1992), p. 488.

See also comments by Jack (2011), p. 91.

Specifically: Case C-387/97 Commission v Greece (Kourouptlos 2); Case C-278/01
Commission v Spain (Spanish Baihing Waters (2)); Gase G-304/02 Commission v France
(French Fishing Controls (2)); Case G-121/07 Commission v France (French GMO Con-
trols); Case C-279/11 Commission v Ireland (Trish EIA (2)); Case G-374/11 Commus-
sion v Ireland (Waste Water Treatment Systems); Case G-533/11 Commission v Belgium
(Belgian Waste Water (2)); and Case C-576/11 Commission v Luxembourg (Luxembourg
Waste Water (2)). :

Krimer (2002b), p. 181.

Hedemann-Robinson (2006).

This practice was changed after the GJEU confirmed in 2005 in Case C-304/02
French Fishing Conirols (2) that the GJEU could impose a lump sum as well as a periodic
penalty payment.

See e.g. Tesauro (1992), p. 489.

See e.g. Case 48/65 Litticke and Case 247/87 Star Fruit.

The Common Foreign and Security policy area (Chapter 2 of Title V TEU) is a nota-
ble exception to this general rule of thumb, in respect of which the EU member states
have retained a substantial degree control over powers to submit policy proposals at
Union level, with the Commission having a parallel and qualified role in conjunction
with the High Representative of the Union for Foreign Affairs and Security Policy (see
Art. 30 TED).

The Commission is only obliged to inform the EP of its reasons if deciding to rejecta
legislative request from the latter institution. Likewise, the Commission is not bound
to adhere to a request for a legislative proposal from a citizens’ inifiative (petition
backed by at least a million EU citizens from a significant number of member states):
sec Art. 11 TEU in conjunction with Art. 24 TFEU and Regulation 211/11 (O 2011
L65/1).

Sec Art. 192 TFEU.

See Williams (1994), p. 352; Williars (2002), p. 271; Hattan (2003), p. 275.

Art. 250 TFEU (ex Art. 219 EG).
See Ch. 9 for discussion an the EU’ access to information rules with respect to infor-
mation held by EU institutions.
Macrory and Purdy (1997), p. 35.
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164
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166

Directive 2009/147 (OJ 2010 L20/7), replacing former Directive 79/409 (Q] 1979
1103/1).

Krimer (2006a), p. 409.

Willizms (1994), p. 354.

Case G-198/97 Commission v Germany.

See critical conuments from Weatherill and Beaumont (1999), p. 222.

At the time of writing, the relevant units are located within Directorate D (Imple-
mentation, Governance and Semester) of DG ENV. Pedodically, their location may
change as organisational changes may be made to each Directorate-General.

3 Williams (1994), p. 364.

At the time of writing, Directorate D contains four units: D1-D3, Enforcement, Ciohe-
sion Policy and European Semester (Clusters 1-3) and D.4 Compliance Promotion,
Governance and Legal Issues (see weblink at: http://ec.curopa.eu/dgs/environment/
directory.htm).

See Williams (1994), p. 358; Scott (1998), p. 151.

European Ombudsman Decision 1288/99/0V against the Commission (cited in the
EO’s Annual Report 2002, p. 98).

Regulation 1303/2013 laying down common provisions on the European Regional
Development Fund, the European Social Fund, the Cohesion Fund, the European
Agricultural Fund for Rural Development and the European Maritime and Fisheries
Fund and laying down general provisions on the European Regional Development
Fund, the Furopean Social Fund, the Cohesion Fund and the European Maritime
and Fisheries Fund and repealing Council Regulation (EC) No. 1083/2006 (O]
2013 L347/320). See notably Art. 6 of Regulation 1303/2013 which stipulates that
release of EU funding is conditional on this being in compliance with Union law.
The right to good administration from the EU’ political institutions is enshrined
within Art. 41 of the EU’s Charter of Fundamental Rights (O] 2010 G83/2).

See notably the Commission’s 2002 Code of Good Administrative Behaviour for Staff
of the European Commission in relations with the public, of 13 September 2000 (O]
2000 L267). (See weblink: http://ec.europa.eu/transparency/code/index_en.him;
http://ec.europa.eu/transparency/code/_docs/code_en.pdf) Section 2 of the Gode
stipulates that Commission staff must act objectively and impartially, and ensure that
their conduct is not guided by personal or national interests or political pressure. Dis-
ciplinary measures against infracting stafl may be taken under the aegis of the Com-
mission’s Stafl Regulations (Regulation 21/62/EEC and Regulation 11/62/EAEC
(QJ 1862 1.45/1385) as amended).

Subsequent to Furopean Ombudsman’s report the official served as a Head of Unit
and a Director within DG ENV. The official concerned remains in a senior post
within DG ENV at the time of writing

Now Art. 13 of Directive 2008/98 (OJ 2008 1312/3), previously Art. 4 of former
Directive 75/442 (OJ 1975 L194/39).

‘MS’ signifies ‘member states’.

See The Guardian newspaper report “‘Spanish Government Cleared of Blame for
Prestige Oil Tanker Disaster’ of 13 November 2013 (http://www.theguardian.com/
world/2013/nov/ 13/spanish-prestige-oil-tanker-disaster). The Spanish judge presid-
ing over the case, Judge Juan Luis Pi4 is reported to have said in his judgment:

Nobody knows exactly what might have been the cause of what happened, nor
what would have been the appropriate response to the emergency situation cre-
ated by the Prestige’s breakdown.

Williams (1994), pp. 398-9.
Demmke (2003), p. 344.

The point that the Commission is not capable of being able to pursue every infringement
is well acknowledged; see e.g, Prete and Smulders (2010), p. 17; Kingston (2011), p. 7-
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167 Art. 4(3) TEU

168 Grohs (2004), p- 31.

169 See e.g Macrory and Purdy (1997), p. 43; Macrory (1996).

170 Demmbke (2003), p. 344; Ibafiez (1998a), section 2922,

|71- Demmke (2003), p. 344. See also Ibdficz (1998a), section 2.7.2.2; and Grohs (2004), p. 31.

172 Jans (2000), p. 169.

173 See e.g Kingston (2011), p. 7.

{74 Best available technique not exceeding excessive cost.

175 Namely the enforcement of directives between private individuals (horizontal direct
effect scenario) and the enforcement of directives by public authorities against private
individuals (inverse direct effect scenario).

176 Demmke (2001), p. 15.

177 Winter (1996), p. 706.

178 COM(1996)500.

179 COM(1996)500, pp. 4 et seq.

180 See e.g. Macrory and Purdy (1997), p. 43; Ihdfiez (1998a), section 2.7.

181 See e.g Jans (2000), p. 169; Hattan (2003), p. 286.

182 Demmke (2003), p. 338.

183 Sce e.g. Harding (1997), p. 14

184 Demmbke (2003), p. 15.

185 Case G-131/88 Commission v Germany.

186 See c.g Krimer (1993), p. 121; Krémer (2003), p. 375.

187 European Gouncil Doc. SN00150/97.

188 European Council Doc. SN00150/1/98 REV1.

189 SE(C(1998)1733.

190 COM(2002)725 Commission Communication, Better Monitoring of the Application of
Community Law, 11 December 2002, section 3.5.

191 COM(2001)428 Commission Communication, European Governance— A White Paper, 27
May 2001.

192 COM(2002)725 Commission Communication, Better Monitoring of the Application of
Commumity Laze, 11 December 2002.

193 For details see Ch. 5 in the first edition of this book.

194 SEC(2004)1025.

195 The Report gives the example of this being used in respect of Directive 2001/42 on
the assessment of the effects of certain plans and programmes on the environment
(Strategic Environmental Assessment) OJ 2001 L197/30.

196 See Grohs (2004), p. 37.

197 See Hattan (2003), p. 279.

198 Ibid., p. 279.

199 Grohs (2004), p. 31.

200 COM(2007)502, Commission Communication, 4 Europe of Results — Applying Commu-
mity Law, 5 September 2007.

201 Ibid., section 1 (Prevention), pp. 12 e seq.

202 Thid., section 3 (Seeking 2 more efficient management of infringements).

203 The average time taken by the Gommission to process infringements over the period
1999-2007, from opening of a file to applying to the Court under Art. 258 TFEU
was 24 months (COM(2009)675, 26th dnnual Report of the Comnission on Monzloring the
Application of Community Law (2008), 15 December 2009, p. 2.

204 COMI(2008)773 final, Commission Communication on Implementing European Community
Environmental Lawe, 18 November 2008.

205 Art. 17 TEU.

206 Tbid., section 3.3, p. 8.

207 Ibid., pp. 8-9.

208 See also Kingston (2011), p. 7, pointing out the dangers of prioritisation in having a

marginalisation effect on complainants.
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209 Jack (2011), p. 78.

210 See e.g Declaration 17 on the Right of Access to Information, attached to the Treaty
on European Union 1992. See also the 1993 Inter-Institutional Declaration on
Democracy, Transparency and Subsidiarity agreed between the three EIJ institutions
involved in the legislative process.

211 O] 2001 L145/43. ) e

212 Commission Decision 2001/937 (OF 2001 1.345/94), Annex. The rules on access to
documents and accompanying case law of the CJEU are examined in detail in Chap-
ter 9A (online).

213 See Art. 42 of the EU Charter of Fundamental Rights guaranteeing a right of access
to EU institutional documentation (O] 2010 C83/ 2).

214 See Rawlings (2000), pp. 8 e seq.

215 COM(2002)141, Communication, Relations with the Complainant in Respect of Infringe-

ments of Community Law. The Commission undertook some earlier changes on com-
plainant relations in 1998 (see SEC(1998)1733, Fmprovement to the Commission’s Working
Methods in Relation to Infringement Froceedings, 15 October 1998).

216 GOML(2012)154 Communication, Lipdating the Handling of Relations with the Complainant
in Respect of the Application of Union Law, 2 April 2019.

217 Q] 1999 C119/5, Accessible also online from the Commission’s Secretariat General’s
website: hitp://europa.eu.int/comm/secretariat_general,

218 Accessible on the DG ENV website at: http:// ec.europa.cu/environment/legal /law/
complaints.htm.

219 Para. 2 (General principles) of GOM(2012)154.

220 Ibid,, para. 5, Complaints may be sent by post to the Commission’s Secretariat Gen-
eral Brussels postal address (1049 Brussels) or to one of the Commission’s representa-
tive offices in the member states. Alternatively, a complaint may be sent by email to:
SG-PLAINTES@ec.europa.eu.

221 Ibid., para. 3.

222 See comments in COM(2010)538, Commission’s 27th Annual Report Monitoring the Applica-
fion of EU Law, 1 October 2010, p-7.

223 COM(2012)154, para. 3.

224 Ibid., para. 4.

225 Ibid., para. 6.

226 Ibid., para. 7.

227 1Ibid.

228 TIhid., para. 8.

229 Williarns (1994), p. 369.

230 Para, 4 of COM(2012)154-

231 Ibid., para. 9.

232 Tbid., para. 10.

233 Ibid., para. 9.

234 Regulation 1049/2001 regarding public access to European Parliament, Commission
and Council documents (O] 2001 1.145/43) as implemented by the provisions set out
in the Annex Commission Decision 2001/937 (O 2001 L345/94).

285 Para, 12 of COM(2012)154. i :

236 SEC(2003)260/3, Commission Working Paper on Public Access to Documents Relating to
Infringement Proceedings, 28 February 2003,

237 Information on EU Pilot may be obtained from the following Clommission website:
http://ec.europa.eu/eu_law/infringements/ application_monitoring_en.htm.

238 http://europa.ew.int/comm./ secretariat_general/sgh/infringements.

239 http://europa.ew.int/comm/environment.

240 See comments by Kriimer (2006a), p. 421.

241 Prete and Smulders (2010) refer to the “coming of age’ of infungement procedures in
general in their article.
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The emergence of European Union

environmental criminal law:

a quest for solid foundations - Part |

On 21 May 2008, the European Union’s political instituzions
reached agreement on the contents :yra prospective European
Union (EU) legislative instrument intended to combat
environmental crime. Specifically, after some seven years of
puljtica]negatintioﬁs, the Council of the EU and the European
Parliament have finally secured political accord on the
provisions qfa prospective Eureopean Cnfnmuniry directive on
the protection of the environment law through criminal law.
For thefirst time it appears Iikel_fy thot supmnationaf legal
instrument will be adapted in 2008 on the subject afcn'minaf
policy. Such a step will be a profound constitutional mement
for the ElJ, given that for much of the time until now the
orthodox position has been to deny that the EU possesses legal
competence to enact such measures in a policy area which has
always been regarded as being within the exclusive domain of
individual Member States. The aim gf-this two-part article is
to provide an analysis of the emergence of EU legislation
sntended to combat environmental erime. In particular, it
focuses on the extent to which the EU has provided adequate
legal and political justification for the promulgation of
supranationally adopted legislation. As will become apparent,
the path towards the adoption of such legislation has been
protracted, controversial, complex and unpredictable.

Part I of this article examines the initial phase in the
development af an EU policy on environmental crime,
specjﬁcaH_y until 2000.This phase was dominated by conceras
on the part of EU Member States to ensure any agreements
over that policy should remain based on an intargovernmenml

fuoting, so that European cooperation would be subject to the
consent of all Member States. Part II of this article will consider
the most recent phase of the EU’s development of a policy on

environmental crime.

Introduction

For several years after the entry into force of the treaties
founding the EU, namely the original three European

Martin Hedemann-Robinson

Senlor Lecturer in European Law, University of Kent

'

Community treaties,! the Member States as well the

political institutions of the Union appeared to subscribe to .

the view that the area of eriminal policy remained a matter
essentially outside the remit of Community law. The
establishment of an intergovernmental framework for the
development of agreements between Member States on
promoting certain aspects of police and judicial cooperation
in criminal matters by virtue of the Treaty on European
Union (TEU) 1992 did not alter the erthodox view that
supranational Community measures could not be taken in
the field of criminal policy. It was not until the European
Court of Justice (EC]) decided in iis famous Environmental
Crimes Tuling of 2005? that the Community has implied
competence under the auspices of the provisions of the EC
Treaty on the Community’s common environmental policy
to enact measures to combat environmental crime. Until
the ruling, Member States had ﬁarbely contested the
Furopean Commission’s view that Community legislation
on environmental crime could be validly adopted and had
resisted participating in pegotiations over an EClegislative
text proposed by the Commission in 2001.?

However, in the wake of Environmental Crimes,
subsequent judicial guidsnce from the EC] and substantial
modification by the Commission of its 2001 legislative
proposal for a Community directive, the EUW’s Member
States governments have radically changed their stance.
Specifically, they did not bloclk the Council of the EU’s
participation in legislative negotiations and struck apolih'cal
agreement on 21 May 2008 with the Council’s legislative
partner, the European Parliament, over the adoption of 2
Community measure. *Itis anticipated that the EC directive

| Narely the 1951 Europezn Economnic and Steel Community,
1957 European Economic Community Treaty and 1957 European
Atomic Energy (Euratom) Treaty. The EEC Treaty was renamed as
the European Community (EC) Treaty in 1392, by virtue of the
Treaty.on European Union 1992.

2 Case C—176/03 Commission v Council [2005] ECR 1.7873.

3 COM(2001)139 (13 March 2001).

4 Asnotedin p 13 of the minutes of the 2874th Council Meeting
(Environment) (Luxembourg 5 June 2008) (Council Doc 9959/08
(Presse 149)). 2
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will be formally adopted by the Community legislature
before the end of 2008.

This two-part article tracks as well as appraises the
gradual emergence of an agreed EU strategy on cooperation
in the area of erivironmental crime. [t is divided into four
principal sections. The first two of these focus on the
chronological development of EU policy. The first section,
which follows here, focuses on the initial phase in the EU's
history during which the dominant view held ameng EU
Member States and the Union’s political institutions was

that cooperation between Member States on the subject of

crime could only take place on an intergovernmental basis
outside the supranational legal framework of the
Community treaties. This phase, which lasted until 2001,
witnessed the growth of political will among national
governments in Europe to codperate over fighting serious
environmental crime, culminating in a regional European
Convention on environmental crime signed in 1998 within
the forum of the Council of Eurape® and supplemented by
an EU intergovernmental initiative proposed by the Danish
government in 2000.°The impact of the carly jurisprudence
of the ECJ on the interpretation of Community law in
relation ta the national criminal legal systems of the EU
Member States is also considered in this section.

" The second, third and fourth sections are contained in
Part II of this article, which will be published in the next
issue of Envirenmental Liability. The second section turns to
consider a change of political direction and a new phase in
EU institutional approaches to environmental crime,
triggered when the European Commission decided to
challenge the orthodox interpretation of Community law
competence favoured by the Council of the EU and formally
propose a legislative instrument to be adopted under the
aepis of the EC Treaty in 2001. It tracks the subsequent
inter-institutional legal and political battles between
Commission and Council over the question of Commaunity
legal competence which led ultimately to the very recent
achievement of political agreement on a legislative text in
May 2008.

The third and fourth sections of this article consider how
EU political developments in the area of environmental crime
relate to and tie in with broader discussions concerning the
legitimacy of EU activities. Specifically, the third section focuses
on recent attempts to render the issue of EU legislation on
criminal matters more transparent and democratically

5 1998 Convention on the Protection of the Environment
through Criminal Law (CETS No 172).

6 TInitiative of the Kingdom of Denmark with a view to adopting
a Council Framework Decision on combating serious
environmental erime (O] 2000 C33/4).

accountable, within the context of the wider agenda on the
part of Member States to reform the EU’s constitutional
framework. The fourth section approaches the debate
surrounding the legitimacy of EU action on environmental
crime beyond the purely legal question of determining the
extent of the EU's attributed powers. It considers the impact
of broader discussions that have arisen in connection with the
political legitimacy of the role of the EU in the field of
environmental criminal policy, with particular reference to
the relevance of the principles of subsidiarity and
proportionality that underpin the EU’s legal system.

The article concludes with some brief reflections on
the current state of play.

I The initial phase of the EU's agproach
towards crime and the environment; the
rise of intergovernmentalist strategies prior
to 2001

The ECJ has confirmed only relatively recently in its case
law that the EC has legal compctencé to adopt legislative
measures in relation to environmental crime, starting with
its 2005 judgment in Environmental Crimes. The impact of
this EC] jurisprudence is discussed in some detail in section
I (to follow in the next issue). However, it is useful first
to reflect upon the legal and historical backdrop releyant
to éddressing the nature of the relationship between the
EU and criminal policy. Specifically, it is important to
consider the extent to which the Union’s constitutional
framework has provided clear guidance on the question as
to what extent, ifat all, the EUis empowered to take policy
decisions on criminal policy, an area traditionally thought
to be a core element of the sovereign make up of a nation

state.

1.1 Background: The Union as a tripartite structure

The constitutional structure of the EU is founded upon a
tripartite structure. The first pillar is composed of the law
pertaining to the provisions contained within the original
European Community treaties stll in force, specifically the
European Community Treaty 1957 and European Atornic
Energy (Euratom) Treaty 1957, as amended.” The second
and third Pil[a_rs, which were introduced as constituent
elernents of the EU's framework by virtue of the Treaty on
European Union (TEU) 1992, are composed of two parts
of the TEU, namely Title V (Provisions on a Common
Foreign and Security Policy)* and Title VI (Provisions on

7 Since 2002, the European Coal and Steel Community Treaty
1951 is no longer in force,
8 Articles 11-28 ELL, _
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Police and Judicial Co-operation).’ The first pillar contrasts
with the other two, notably in terms of its institutional
arrangements and legal impact.T] he legal order pertaining
to the first pillar is of a supranational nature unique in the
sphere of international relations. Specifically, policy
decision-making within the EC is subject to a system of
supra.natioml as opposed to intergovernimental governance,
orchestrated principally through three international
institutions: the European Commission, Council of the EU
and the European Parliament,

The influence of individual Member States in the
decision-making process has increasingly diminished over
time as a result of successive amendments made to the EC
Treaty, starting with the Single European Act (SEA) 1985, 0
The so-called ‘Community method’ of adopting legislative
measures under the EC Treaty has always foreseen that the
Commission is vested with'a monopely over proposing EC
legislation. Moreover, several policy areas covered under
the auspices of the first pillar are now wholly subject to
majoritarian decision-making. In particular, save for a few
policy areas, legislative decisions made by the Council of
the EU, the Union institution which represents the
individual interests of the Member States, are most
commonly subject to qualified majority voting (QMY)
which means that no single Member State ray, at least in
theory, veto the adoption of a Coramunity policy measure.
With regard to the common environmental policy of the
EC, under Article 175 EC thost"! policy decisions are taken
in accordance with the ‘co-decision’ legislative procedure, '
which requires QMV at Council level together with 2
majority of votes within the European Parliament'? in
support of adoption of a legislative proposal. The EC]J has
clarified that the first pillar constitutes a special legal order

in international relations, in which Member States have

9  Articles 2942 EUL,

10 The SEA 1985 introduced the so-called ‘cooperation
procedure’ into several EC policy areas (set out in art 252 EC),
which envisages qualified majority voting within the Council of the
EUl and significant powers of influence for the EP (see art 252 EC).
By virtue of subsequent amendments made to the EC Treaty, the
cooperation procedure has largely been replaced by the co-decision
procedure (setout in art 251 EC) as the standard Community
legislative procedure.

11 Article 175(2) EC stipulates thar in certain areas of
environmental policy the Council of the EU is to decide by way of
unznimity, namely in relation to: provisions of & fiscal nature;
measures affecting town and country plaoning, quantitative water
resources management ot water resource availability or land use
(apart from waste management); or measures significantly affecting
a Member State’s choice between different energy sources and the
general structure of its energy supply.

12 Assetoutinart 251 EC.

13 It should be noted that art 251 EC prescribes different types of
minimum EP majorities at separate stages of the co-decision
procedure.

limited their sovereignty rights thereby conferring
supremacy to Community law in the event of a conflict

* and, in certain circumstances,

with national rules'
conferring Commﬁnity rights on individuals that are
directly enforceable before their respective national courts
(doctrine of ‘direct effect’). In addition, the ECJ has held
that national courts and authorities are under a general duty
to ensure that, as far as possible in accordance with national
law, they interpret national rules in line with Community
law'® (doctrine of ‘indirect effect’).

In contrast with the first pillar, the second and third
pillars are devoid of-auy special supranational status and
have been constructed on the basis of an
intergovernmentalist framework. Specifically, policy
decisions are required to be adopted pre-eminently on the
basis of unanimous agreement arnong Member States at
Council level,'” with limited powers being conferred on
the European Commission and European Parliament.
Moreover, the legal impact of the second and third pillars
isfar less, their provisions and measures having a legal status
essentially akin to that of international agreements under
standard rules of international law. The law pertaining to
the second and third pillars is not capable of being directly
effective,'® although the ECJ has confirmed that the doctrine
of indirect effect applies with respect to framework
decisions adopted under the aegis of the third pillar.”” In
addition, the jurisdiction of the ECJ to review pillar three
norms and decision-making is relatively restricted
compared with its powers of judicial scrutiny in relation to
first pillar law. ®The court has no express powers to Teview

14 First confirmned in Casc 6/64 Costa v ENEL [1964] ECR 585.

L5 The leading case is Case 26/62 Yan Gend en Loos [1963] ECR 13.
16 See eg Case C—-106/83 Merleasing [1990] ECR [-4135.

17 Seearc 23 EU (re second pillar measures) and art 34(2) EU (ve
third pillar measures). '

18 The EC]J has clarified that Member State courts are obliged to
interpret national rules as far as possible in accordance with pillar.
Three measures are intended to be legally binding on the Member
States (doctrine of indirect effect). See Case C-105/03 Criminal
Proceedings against A{ Pupine {2005) ECR [-5285.

19 ibid para 43.

20 Seeart 35 EU, which provides for limited access to the Court
of Justice by way of annulment proceedings or by way of a request
for a preliminary ruling from national courts in relation to third
pillar measures. Only Member States and the Commission have
legal standing to bring annulment proceedings (art 35(6) EU) and
Member States have the right to opt out of or restrict the operation
of the preliminary ruling procedure (art 35(2)-(3) EU). No
provision is made for non-contractual liability proceedings against
Union institutions and organs involved in third piller activities,
Finally, the ECJ has no jurisdiction ro review the validity or
proportionality of operations carried out by national law
enforcement authorities in relation to the third pillar or the
exercise of Member State responsibilities with regard to the
matntenance of law and order and safeguarding of internal sceurity
{see arts 33 and 35(§) ELI).
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second pillar activities or provide judicial interpretation
regarding measures adopted under the second pillar.

For several years, the extent of the EU’s legal
competence to adopt measures intended to approximate
aspects of national criminal laws of the Member States has
been unclear. Due to the ambiguity of the relevant treaty

“texts underpinning the Union’s Jepal frameworl, it has been

far from straightforward to identify a clear legal base for
the development of Union policy in this field.?' While the
first pillar treaty texts have remained silent as to whether
the European Community has power to adopt legislative
measures to combat crime including in relation to the
environment sector, pillar three contains specific provisions

concerning the possibility of common action ameng,

Member States in the fields of police and judicial
cooperation in criminal matters. However, until the ECJ's
2005 judgméut in Environmentol Crimes, the extent to which
pillar three had an impact on the question of legal
competence for the Community to taken action on crime
was uncertain; the relevant EU treaty texts are not clear,
Determination of the appropriate site of legal
competence within EU law is crucial for both legal and
political reasons, the key ones summarised as fallows:

*  Member State influence in polic-y—makjng: under the
first pillar, the common policy on the environment may
be decided on the basis of QMV within the Council of
the EU (Article 175 EC). Measures decided under pillar
three are determinéd on the basis of Council unanimity.
Henee, if the Cornmunity is found to have competence
to adopt legislation on environmental crime under the
auspices of Article 175 EC, individual Member State
governments which oppose sucha legislative proposal
may be outvoted and be bound under Cornmnunity law
to 'irni:;]'emenl-: the adopted legislative instrament,

¢ European Commission powersin policy development:
while the Commission has an exclusive right to present
legislative proposals in the environmental sphere at
Community level, this power is shared with Member
States in pillar three,*

21 As pointed out by several commentators. See eg M Delmas-
Marty ‘The European Unjon and Penal Law' (1998) 1 European
Law Journal p 88; H Sevenster ‘Criminal Law and EC Law’ (1992)
28 Comamon Market Law Review P 29; E Roger France ‘The
Influence of EC Law on the Criminal Law of the Merber States’
(1994) 2 European journal of Crime Criminal Law and Criminal
Justice p 324; M Wasmeier M and N Thwaites "The “Battle of the
Pillars™: Does the EC Have the Pawer to Approximate National
Criminal Laws?’ (2004) European Law Review p 613,

22 Article 34(2) EU,

3
European Parliament influence: while the EP has joint
dccisionrmaking powers with the Council under the
first pillar for environmental matters, it has limited
consultation rights under the third pillar.®
Democratic accountability and povernance: affirmation
of Community competence over crimina) law raises
profound issues about how this may impact on the
relationship between citizen and government,
specifically the degree of accountability of the Jatter to
the former in relation to what extent government may
take steps to forfeit the liberty of individuals who act
in contravention of legislatively prescribed minimum
standards of condluct. Supranational competence means
that traditional statal sources of governance (national
and sub-national governments and parliaments)
relinquish their exclusive powers to develop criminal
policy vis-d-vis the inhabitants located with the state.
The crafting of crindinal liability legislation becornes a
task shared among 2 set of supranational legislative
instituions whose activities national electorates and
representatives may control collectively but not
individually.

European Comrnission enf'orcamentpowers: under the
first pillar, the Commission has a specific mandate?
and powers® to take enforcement proceedings before
the ECJ against Member States who fail to implement
Community legislation on time and correctly,
ultimately with the possibility of requesting the ECJ to
impose financial penaltiﬁs in cases of protracted non-
compliance with EC law. Neither the Commission nor
other parties have such enforcement powersinrespect
of measures adopted under the second or third pillars;
Member States are effectively solely responsible for
. their implementation at national level.
Legal effects of measures: while the ECJ has clarified
that, under certain circurnstances, individuals may rely
upon and enforce first pillar norms directly before
national courts and authorities of the Member States,
the legal doctrine of ‘direct effect’ does not apply within
the current framework of the second and third pillars,*
EC] powers: as mentioned earlier, the EC] has relatively
limited jurisdiction to review pillar three activities or

23 Article 39 EU.

24 Article 211 EC.

25 Articles 226 and 228 EC,

26 Direct effect is specifically ruled out in relation to legislative-
type instruments that may be adopted under the auspices of the
third pillar, namely framewark decisions and decisions (Articles

34(2)(b)-(c) ELI).
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provide judicial interpretation of third pillar measures®’
as compared with its powers under the first pillar.”

1.2 The Buropean Community’s initial

relationship with criminal policy: 1957-2000
Since the inception of the original three Community treaties
in the 1950s, the extent to which Ewropean Community
legislation could be adopted, imposing ‘obligations on
Member States affecting the administration of criminal
justice at national level, has been a matter of dispute. Until
the Eu;ropem Comumission decided in 2003 to take a test
case before the ECJ in order to clarify the parameters of
legal competence under the first pillar, the ratter had remained
a largely dormant issue in the context of European legal
integration.

The treaty texts comprising the first pillar of the EU
legal order have always providéd very little in the way of
specific guidance as to the extent of the European
Community’s powers to impose legislative obligations on
Member States in the field of criminal policy. Only two
sources of primary Community law expressly oblige
Member States to undertake criminal law measures, and
only in very specificand narraw circumstances. Specifically,
Article 194 of the Euratom Treaty requires Member States
to prosecute persons who disclose state secured nuclear
secrets.” In addition, Article 30 of the Statute of the Court
of Justice® requires Member States, at the instance of the
ECJ, to prosecute witnesses and experts who perjure
themselves before the court.

Tn all other respects, the Cormmunity treaties are silent
on the powers of the Community to intervene in relation
to the area of criminal policy. The environmental sector is
no different. Title XIX of the EC Treaty, which comprises
the treaty’s provisions on a common environmental policy,
is silent on the extent to which, if at all, the Community
may adopt policy measures to combat environmental crime.
In the absence of revision to the EC Treaty regarding the
issue of competence, a long-standing issue has been whether
the Community has implied legal power to develop a
criminal law dimension to its common environmental
policy. The ECTreaty containsa couple of pravisions which
refer to the subject of sanctions to enforce Community

27 Seearts 33 and 35 ELL

28 See arts 220245 EC.

29 An unofficial consclidated version of the EAEC Treaty 1257, s
amended, is provided online at the following official EU website:
http://em-lex.europa.eu/en/trcatics/index.ht:m#[omding.

30 ' Protacol (Mo &) on the Statute of the Court of Justice,
annexed to the TEU as well as EC and EAEC Treaties (O] 2006
C321E/211).

law.?' However, the EC] has declared that these provisions
constitute legal bases [or the adoption of sanctioning powers
by Community institutions only,* and accordingly do not
provide any textual guidance on the issue of whether
Community law may approximate national criminal law or
require Member States to enact criminal law sanctions for
the implementation of EC obligations.

1.2.1 Initial attitudes of EU political institutions in

relation to criminal policy

Until the turn of the millennium, there appeared to be
broad if not complete agreement among:the EW’s political
institutions that the first pillar did not provide any implied
powers to the Community to take legislative action on
criminal matters. Prior to the 2005 Environmentol Crimes

judgment, the position of the Council of the EU in reflecting:

the interests of Member States was to deny that the
Community had any competence to involve itself in the
field of criminal policy. This was a ratter considered instead
to be within the exclusive sovereign domain of Member
States and unaffected by the establishment of the
Community legal order. Prior to the United Kingdom’s

-accession to the EEC in 1972, the UK government

Publis}ied its opinion on the constitutional implications of
EEC membership in the following unambipuous terms:

‘Nothing in Community law would [...] materially affect

the general principles of criminal law’ i

The UK government’s view was endorsed by the
Council in various documents and steps taken over the
course of the first S0 or so years of the EU's history, namely
affirming that criminat policy had remained outside the
remit of the first pillar apart from those areas in which the
Community has been awarded express powers to take action
on erime. The Council was of the view that, unless otherwise
agreed, it would be for individual Member States to

31 Seeart 83(a) EC foreseeing the provision of fines and periadic
penalty payments for the enforcement of the competition treaty
provisions in articles 8182 EC (as implemented by reg 1/2003
(O] 2003 L1/1)), and art 229 EC foreseeing the possibility of the
EC] being provided with unlimited jurisdiction with regard to
penalties.

37 Case C-240/90 Commission v Germany (1992] ECR 1-5383, at
para 34 of judgment. [t is doubtful whether the court is correct on
this point yith regard to art 83(a) EC which has never been solely
directed at developing EC institutional sanctioning powers. See art
S of the implementing reg 1/2003 (O] 2003 L1/1) which
stipulates various sanctioning powers for national competition
authorites. 8 i
33 Legal and Constitutional Implications of UK Membership of
the European Communities (1967) Cmnd 3301 2t para 25.The UK
government prescnted a similar view to the UK Parliament on the
eve of accession in its document The United Kingdom and the
Europsan Communities (1971) Cmnd 4715, especially para 31,
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determine the best means of implementing Community
obligations It hasbeenargued thatin the relatively earliest
years of the EC, the Community legislative institutions
appeared on cccasion to be prepared to require Member
States to criminalise certain infringements of Community
lew, such as in the area of agricultural policy.* However,
the main EC legislative instruments requiring Member
States to impose sanctions for breaches ofCofrunum’ty rules
bave deferred to individual Member States over whether
or not this should translate into meaning criminal liability
under national law.* Community legislation has been used
to specify that civil penalties be applicable in certain
common policy areas, notably in relation to persons found
guilty of fraudulently accessing EC funds.*

The incorporation of the principle of subsidiarity™
within the legal fabric of the Community legal order, by
virtue of the TEU and the Treaty of Amsterdam (ToA)
1997,% without doubt served to entrench Member State

S e R

34 See eg point 1 of the joint ministerial Declaration on the
Implementztion of Community Law aonexed to the TEU (0] 1992
C191) and fourth recital of the Council Resolution on the cffective
application of Community law and on the penalties applicable for
breaches of Community law in the internal market (O] 1995 C188/1).
35 Seeeg | Bridge 'The Evropean Communities and the Criminal
Law' (1976) Criminal Law Review p 88; ] Din= 'European
Community Criminal Law?' (1993) Criminal Law Review p 246;
Roger France ‘Influence of EC Law' (n 21) p 336.
35 Seeegart29ofreg 1616/68 concerning commercial
standards on the marketing of eggs (O] 1968 Sp Ed (1I) p 489)
cited by Bridge (n 35) as 2 key exaraple of an EEC regulation
requiring the imposition of criminal liability. Whereas the English
version of that provision requires Member States to take all
appropriate measures 10 ‘penalise’ infringements of the 're.gu]zfion,
the French version uses the more open-ended term 'sanctionn:r’ 5
.which would cover both civil and criminal penalties. Moreover,
recital 22 to the regulation in the French version refers only in
general terms to the need for Member States to provide for
sanctions against persons infringing the requirements of the
regulation (‘les sanctions applicables aux contrevenants’).
37 For instance, in relation to funding under the auspices of the
Eurcpean Agricultural Guidance Fund (referred to in ep Case C—
240/90 Germany v Commission [1992] ECR [-5383) and funding
under the acgis of the European Sacial Fund (referred to in eg Case
C—186/98 Criminal Proceedings Against M Nunes and E de Matas
[1999] ECR 1-4883).
38 Article 5 EC.
39 See para 7 of the Protocol on the Application of the Principles
of Subsidiarity and Proportionality, annexed to the EC Treaty by
virtue of the ToA, where it is stated that with relerence to the use
of EC measures: ‘Regarding the nature and extent of Community
- action, Community measures should leave as much scope for
national decision as possible, consistent with securing the sim of
the measure and observing the requirements of the [EC] Treary.
While respecting Community law, care should be taken to respect
well-established national arrangements and the organisation and
working of Member States’ legal systems. Where appropriate and
subject to the need for proper enforcement, Community measuves
should provide Member States with alternative ways to achieve the
objectives of the measures,

po}itical positions against Comzraunity involvement in the
field of law and order. It is true that, technically speaking,
the principle of subsidiarity does notprovidea specificlegal
tool for assisting in determination of the existence of
Community competence in a given policy area. Instead, its
principal remit is to offer a frameworlk for the political
institutions of the Community to use in order to assess
whether EC intervention is more appropriate than leaving
the matter to individual Member State action, where
competence is recognised as being shared between ECand
national levels The subsidiarity principle places an inherent
preference for devolying matters of shared competence to
the national level, Specifically, the onus is placed on
Community institutions, notably the Commission, to justify
the application of Community legislative cornpf:tf:m:r:m and
astrong preference is placed on ufilisation of the instrument
of the Community directive where EC action is deemed to
be warranted.*!

A Community directive is defined in the ECTreaty as
being binding on its Member State addressee(s), but shall
leave to the national authorities the ‘choice of form and
methods’.** Directives therefore foresee a certain degree
of choice and flexibility allowed to Member States over
the implementation of their obligations, Typically, this will
mean that where a directive requires Member States to
adhere to minimum standards commensurate with the
achievement of Community objectives, such as the
atteinment of a high level of environmental protection as
specified in Articles 2 and 174 EC, the instrument of the
directive devolves power to the individual Member States
to determine how national law should transpose its
obligations to apply at national level, namely by way of civil,
administrative and/or criminal legal rules. The principle '
of subsidiarity under EC law therefore envisages that
decision-making over the type of legal instrumentation to
leused to shape social behaviour so as to conform with EC
law, such as the use of criminal law, should ideally be
determined at the national as opposed to Community level.

When the ToA incorporated powers for the Community
to develop common policies in the areas of customs
cooperation™ and fraud affecting the Community’s financial
interests,* policy areas which would typically be expected

40 Article §(2) EC in conjunction with the Protocol on the
Application of the Pri.nciplus of Subsidiarity and Pmportiana]ity,
annexed to the EC Treaty (esp para 9).

41 ibid para 6.

42 Article 249(3) EC.

43 Title X (Customs Co-operation) of Part 3 (Community
Policies) of the EC Treaty: art 135 EC.

44 Article 280 of Title If (Financial Provisions) of Part 5
((Institutions of the Community) of the EC Treaty: art 280 EC.
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to cut across issues concerning the application of criminal

law, the Member States took care to include treaty clauses

to ensure that any EC measures adopted under those new

policy provisions would ‘not coneern the application of

national criminal lew or the administration of justice’.”
These steps appearad to reflect a widely-held assumption
among Member States that it was not legally possible o
imply any Community competence to enact criminal
measures in other existing policy areas, and therefore there
was no need to include clauses excluding Community
competence on crime to app])f generally across the entire
span of Community policies. In the light of the 2005
judgment in Envixonmental Crimes, several Member States
may well have regretted this.

" The European Commission’s position over the issue of
Community legal competence in the area of criminal policy
has arguably been far less clear and consistent than that of
the Council. In the earliest phase of Community
development, the Commission appeared to rule out EC
competence in the field of criminal policy, as expressed in
its 1974 General Report on the Community’s activities.
Its interest in the area of criminal policy was accordingly
relatively limited, In the 1970s, work was carried out with
a view to drawing up draft proposals for conventions on
criminal lisbility of Community civil servants and on
criminal liability of persons guilty of defrauding the
Community budget.’” Itis significant that the Comurnission
considered that none of the provisions of the EC Treaty
Provided an appropriate legal basis to promu]g-ate
Community legislation on these or other criminal matters.
The draft conventions were proposed on the basis of the
equivalent of Article 48 EU,* which foresees an increase
in the exdsting scope of Union activities to be secured by
way of consensus among Member States and ratification
according to domestic constitutional arrangements.

After the adoption of the SEA 1985, the Comimission’s
position appeared to change. In two draft legislative
initiatives forming part of the Community'’s package of
measures to secure realisation of the SEA’s objective to
secure a single market by the end of 1992, the Commission
originally proposed Member States be required to
criminalise certain illicit commercial trading activities.

45 Article 135 EC, second sentence and art 280(4) EC, second
sentence.

46 Sec point 145 of the Commission’s Eighth General Report on the
Accivities of the European Communities 1974 (OOPEC 1575, Brussels/
Luxembourg).

47 See points 146147, ibid and O 1976 C222/2. Neither
initiative was adopted.

48 Artcle 236 EEC.

Specilically, these were in relation to money laundering®®
and insider dealing.®® The Commuission considered that
obligations on Member States to ensure the imposition of
criminal liability under national law fell within the scope
of the EC Treaty and that the mechanism of the criminal

law would be justified on the grounds that it was necessary

- to ensure that policy implementation would be effective.

The Coundil contested the Commission’s view that such
obligations fell within the legal competence of the
Comimunity and the resulting Community divectives® for
both initiatives contained no specific reference to criminal
liability. lnstead, it was decided in the EC legislation that
Member States would be required to ‘prohibit’ certain
activities and were subject to generally worded obligations
to determine to the penalties to be applicable in relation to
infringements of the Community leg'islation.“

Since then, and until the turning point achieved in the
Fovironmental Crimes case, Comrmunity legislative initatives
on combating unfair and fraudulent commercial activity
have consistently followed the approach of devolving to
Member States how to implement Community legislative
obligations requiring the impositicn of restrictions on
certain types of behaviour in the market place, while
imposing genera}. obligations on Member States to ensure
that the national rules used to apply sanctions on persons
breaching Community requirements are effective,
proportionate and dissuasive ®? Alternatively, where the
Community has determined that specific Penalties are to
be applied by Member States in respect of infringernents
of Community rules, care has been taken to exclude

49 COM(1990)106 final, Commission Proposal for a Directive on
the Prevention of Use of the Financial System for the Purpose of
Money Laundering (O] 1990 C106/6), especially 4th recital and
art 2.

50 Commission Proposal for a Directive Coordinating Regulatiens
on lnsiﬁchrading (0] 1287 C1 53/8 and O] 1988 C277/13).

51 Former Directive 89/592 coordinating regulations on insider
dealing (O] 1989 L 334/30) and former Directive 91/308 on
prevention of the use of the financial systern for the purpose of
money laundering (O] 1991 1.1 66/77).

52 The Member States did publish e statement annexed to the
former Money Laundering Directive 91/308 promising to enact
criminal legislation in order to ensble them to comply with the
directive's obligations (O] 1921 L1 66/83). .

53 See Directive 2003/6 on insider dealing and market
manipulation {market abuse) (] 2003 LIG6/16) esp art 14;
Directive 2005760 on the preventicn of the use of the fnancial
system for the purpose of money laundering and terrorist financing
(O] 2005 L309/15) esp art 33; Directive 2006/24 on the
retention of data gmerntr.d or processed in connection with the
pravision of publicly available electronic communications services
or of public cornmunications petworks and amending Directive
2002/58 (O] 2006 L105/54) esp art 13
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criminal sanctions from the range of penalties imposed.**
Any specific measures relating to cooperation between
Member States on combating crime had been adopted
under the aegis of the third pillar until that judgment.
For a long time, the Commission was prepared to
accommodate the Council's concerns over legal
competence. However, in 2001 the Commission changed
tack and decided to propose Community legislation in
the area of criminal policy, specifically a proposal for a

directive on environmental crime.

1.2.2 The ECJ's early case law on Community law and

criminal policy
Until its seminal 2005 judgment in Environmental Crimes,
the ECJ did not have any specific opportunity to pronounce
definitively on the issuc of Community legislative
competence in the area of criminal po]icy‘ However, it
would be inaccurate to assume that, prior to this date, there
had been an absence of ECJ guidance on the relationship
between Cornmunity law and national eriminal law. Before
the Environmental Crimes judgment the court had developed
a substantial body of caselaw on the impact of EC law in

relation to the rules of national criminal law.

Implementation quC law through national criminal law
The ECJ has developed a considerable body of
jurisprudence on the impact of Community law over the
manner in which Member States implement first pillar
obligations, where Community law does not provide for

any specific mode of implementation. The ECJ has

essentially developed its case law on the basis of Article 10
EC,* which imposes a general obligation of good faith on
Member States to take active steps to ensure that theyfulﬁl
their EC obligations and desist from taking any measures
that might undermine EC objectives. '
From a relatively early stage in its history, the ECJ]
established that Member States do not have absolute
discretion over implementing Cdmmunit)r legislation at
national level ,-notwithstanding the absence of any ECTreaty
provisions specifically limiting Member State autonomy in
this regard. This is so even where Community legislation
defers to individual Member States as to how best to secure
implementation and where national implementation takes
the form of criminal measures. Although the ECJ has

54 Sec epreg 150/2001 laying down detailed rules (or the
application of reg 104/ 2000 as regards the penalties to be applied
to producer organisations in the fisheries sector for irregulanty of
the intervention mechanism and amending reg 142/98 (O] 200t
L24/10) esp. art 3(4).

-
conceded on a number of eccasions that criminal legislation
and rules of criminal procedure are in principle matters
for which the Member States, as opposed to the
Cr;mmu.njty,. have_rr:sponsibi]ity in the absence of provision
on sanctions by the latter, according to the court this does
not mean that Member States have unqualified powers to
act as they see fit in the domain of criminal Pn]icy.” Ina

number of cases, the court has fleshed out the qualifications

it considers are attached to national autonomy by virtue of

Community law.

Where national rules conflict with Conumunity legal
obligations, the ECJ has made it clear that national courts
and authorities are ob]iged to refrain from applying the
conflicting national rule, irrespective of its legal form or
nature. The fact that a Community norm may conflict with
anational rule of eriminal law will not affect application of
the principle of supremacy of Commmunity law. For instance,
in the SAIL case™ the ECJ rejected the submissions of the
Ttalian government that it had no jurisdiction to receive a
request from an Italian cowrt for a preliminary ruling under-
Article-234 EC on the interpretation of certain CAP
legislation, on the grounds that its answers would nfluence
the application of Italian criminal law. The ECJ confirmed
that the effectiveness of EC law could not vary according
to the various branches of national law which it may affect.*
Consequently, in several cases the EC] has confirmed that
Member States are obliged to ensure that their national
criminal rules accord with obligations under Community
law. For instance, the ECJ has held that Member States are
obliged to ensure that their criminal laws do not constitute
a disproportionate interference with the exercise of
fundamental economic rights to freedom of movement
guaranteed under the EC "l'rt-latyED or conflict with
Community norms prohibiting discﬁ_m_ination against
individuals.®’ Any such interference will render national

55 Article 10 EC states: ‘Member States shall tzke all appropriate
measures, whether general or particular, to ensure [ulfilment of the
obligations arising out of this Treaty or resulting from action taken
by the institutions of the Community. They shall facilitate the
achievement of the Community’s tasks. They shall abstain from any
weasure which could jeopardise the attainment of the objectives of
this Treaty.”

56 See eg Case 50/76 Amsterdam Bufb BY v Produkeschap voor
Siergewassen [1977) ECR. 137, esp paras 31-33 of judgment.

57 See ey Case 203/80 Criminal Proceediags Against G Casati [1981]
ECR 2595, at para 27 of judgment.

58 Case 82/71 Pubblico Ministero della Repubblica Jtaliana v Societd
Agricols industria fatte (S4H) [1972) ECR 119.

59 ibid para5 of judgment.

50 See eg Criminal Proceedings against G Casati (o 57) at para 27 of
judgment and C~193/94 Criminal Proceedings against § Skanavi and K
Chiyssanchakopolous [1996) ECR 1-929.

61 Case 186/87 I Cowan v Trésor Public [1989] ECR 195.
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criminal rules unenforceable against individuals relying
upon. directly enforceable Community rights.

The EC] has also confirmed that Member States have 2
number of general obligations under Community law to
ensure that their implementation of first pillar norms
through national legislation and in practice is effective.Ina
series of cases, the court has ruled that Member States will
bein breach of Article 10 EC ifitis evident that the national
legal framework used to ensure compliance with
Community rules is inadequate for that purpose. In the
leading case of Greek Maize,* the EC] spelt out the duties
incumbent on Member States to provide for sufficiently
stringent sanctions where Community law prohibited
certain conduct. In that case, the Commission had taken
infringement proceedings against Greece on account of it
having failed to take criminal or disciplinary proceedings
against customs officials who had issued felse export
documentation in respect of consignments of Yugoslavian
maize in contravention of EC trade rules. The relevant EC
legislation did not stipulate that any specific penalties were
to be established under national law. Nevertheless, the court
clarified that, by implication, a number of important
obligations existed under Article 10 EC for Member States:

For that purpose, whilst the choice of penalties remains
within their discretion, they must ensure in particular that
infringements of Community law are penalized under
conditions, both procedural and substantive, which are
analogous to those applicable to infringements of national
law of a similar nature and importance and which, in any
event, make the penalty effective, proportionate and
dissuasive. Moreover, the national authorities must proceed,
with respect to infringements of Community Jaw, with the
same diligence as that which they bring to bear in
‘implementing corresponding national laws.®

As the Commission was able to show that the Greek
authorities had not taken any action to institute criminal
or disciplinary proceedings against the officials participating
in the fraud, the court held that Greece bad violated Article
10 EC. The principles set out in Greek Maize have
subsequently been confirmed and expanded upon by the
ECJ.# Most importantly, Member States must ensure that
when using a system of penalties under national law in order
to carry out Community obligations these must be: effective
. in practice; similar in nature to legal proceedings used to

€2 Case 68/88 Commission v Greeee [1989] ECR 2965,

63 ibid paras 24-25 of judgment.

64 Sceeg Case C-326/88 Anklagemyndigheden v Hansen & Soen
[1990] ECR 1-291, paras 17 of judgment and Case C-186/98
Criminal Proceedings against M Nunes and E de Matos [1 959] ECR I-
4883, paras 9—12 of judgment.

take action on relation to analogous contraventions of
national law (equivalence principle); carried out with the
seme due diligence as would be expected in relation to
similar types of contraventions of national law; and
proportionate in nature. These principles apply, whether
or not Community legislation obliges Member States to
enact penalties to counter conduct prohibited or otherwise
restricted by its pr-avision:;.f's

As far as the principles of effectiveness and due
diligence are concerned, the ECJ has shown that it is
prepared to confirm that a breach of Article 10 EC occurs
under this heading where there is evidence of persistent
and manifest failure on the part of Member State authorities
to sanction transgressors of Community obligations,
whether this be on account of inadequate of national
sanctions or due to lack of application of penalty provisions
ender national law, For instance, the Commission. brought
a successful infringement action under Article 226 EC
against France in the Spanish Strawberries™ case, in respect
of the French authorities’ failure over a lengthy period of
time to take effective legal action under French law against
individuals interfering with the free movement of goods.
In French Overfishing,” the ECJ agreed with the Commission
that France had committed a breach of Community rules
by failing to enforce fishing quotas set under the Common
Fisheries Policy. The court dismissed the French
government’s defence that it had encountered substantial
difficulties in gathering the requisite evidence for the
purpose of prosecuting cases. Specifically, it rejected the
Member State’s submission that it was necessary to secure
evidence of over-fishing through the presence of a sworn
agent employed at sea. According to the court, evidence of
over-fishing could be gleaned from considering the quantity
offishlanded at port.“The EC] has accepted that, in the absence
of Community provisions to the contrary, Member States are
not bound to enact specific types of penalties in order to fulfil
their EC obligations, At the same time, it has confirmed that

Mermber States remain free to opt for criminal law sanctions

if they so choose, unless this is ruled out by Community
rules® or constitutes a plainly disproportionate means of
securing Community policy objectives,™

65 Crimincl Procecdings against M Nunes and E de Matos (n 37) para
12 of judgment.

66 Case C—265/95 Commission v France [1997) ECR 1-695%.

€7 Case C—333/99 Commission v France (2001] ECR 1-1021,

68 ibid pares 53-54 of judgment.

69 Criminal Procesdings againse M Nunes and E de Matos (n 37).

70 See eg Case C-—-326/88 Auklagemyndigheden v Honsen & Soen
[1990] ECR 1-291and Case C—491/06 Danske Svinsproducenter v
Justis Ministeriet 8.5.2008 (myT).
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The principle of equivalence established in the ECj's
case law requires that the penalty used under national law
to effect compliance with Community law should be similar
to the systems for sanctioning analogous transgressions of
national law. This prindple has the capabi_h't)' of assisting in
national law enforcement as well as providing a limited
degree of legal protection for defendants. Tts impact will
depend upon how stringently individual Member States
decide to craft their penalty regimes, ECJ caselaw confirms
that the equivalence principle entitles national authorities
to uphold a strict approach towards law enforcement of
Commyunity rules, in so far as they apply equally stringent
sanctions to combat infractions of national law that are
similar or ana]oguus to the EC rules in question. This was,
for instance, a relevant factor in the EC]'s judgment in

Hansen.™ In that particular case, the courtupheld that -

Denmark could j.mpoée strict criminal liability rules as a
means of enforcing EC rules on road transport safety, taking
into account that such lability corresponded with the
system generally applicable in that country for the
protection of employees within the working environment.”
At the same time, the equivalence principle offers a basic
]egal safeguard to defendants that Member States will not
adopt measures imposing sanctions which are ‘signiﬁmnﬂ}'
stricter than applicable in relation to transgressions of
domestic law. ™ In this sense, the equivalence principle may
feed into and underpin application of the fourth principle
of proportionality.

Proportionality, which the ECJ has confirmed as having
the status of 2 general principle of EC law (and therefore a
source of primary EC law), requires Member States to
ensure that implementation measures are suitable and
necessary to achieve the desired objective, and to consider
whether, taken in context, the measure imposes a burden
or burdens on individuals that may be considered to be
excessive in nature in relation to the objective, Acmrdm;c)rly,
where a Member State adopts implementing measures that
serve to undermine attainment of one or more Comml;nity
legislative objectives, the national rules may be considered
liable to be disproportionate in nature.” National
implementing rules may also fall foul of the propertionality
principle if they constitute an excessive interference with
rights guaranteed under Community law, such as in relation
to the free movement of persons” or EU citizenship rights.”

71 ibid Anklogemyndigheden v Hansen &Soen.

72 ibid para 18 of judgment.

73 See eg Case 118/75 Watson and Balmaun [1976] ECR. 1186,

74 See eg Danske Svineproduceater v fustis Ministeriet (n 70).

75 See eg Case C--348/96 Donotella Calfu [1999] ECR I-11.

76 See eg Case C—413/99 Baumbast and R v Sectetary of State for the
Home Department [2002] ECR [-7091, esp para 91 of judgment.

-

Together with the fourth principle of proportionality,
the ECJ has devdopf;d a number of other minimum hagal
safeguards [or the benefit of defendants and required to be
guaranteed by Member States electing to implement
Community law by way of eriminal sancrions. Several of
these safeguards serve to protect or atherwise underpin
the basic human right of there being no crime or criminal
punishment except in accordance with the law (nullem
crimen nulla poene sine lege), as expressed in Article 7 of the
European Convention of Human Rights and Fundamental
Freedoms 1950 and Article 49 of the Charter of
Fundamental Rights of the EU 2000.7 This human right,
which is a specific expression of the broader principle of
legal certainty, is recognised by the ECJ as an integral part
of the unwritten general principles of EC law and is a
directly enforceable binding norm of primary Community
law,” 1t has been applied on a number of occasions by the
EC] in connection with the implementation of EC rules by
means of national criminal law. For instance, the ECJ has
used it to prevent national authorities scakj_ng to Pun_isll
infringement of EC fishing rules retroactively. L

In addition, the ECJ has held that Member State
authorities are not entitled to rely on provisions contained
in a Community directive that have not been, as required
by the EC Treaty, properly transposed into national law in
order either to determine or aggravate the liability in
criminal law of persons acting in contravention of the
directive.*® Accordingly, directives may not be directly
enforced against individuals by national authorities seeking
to impose criminal liability.®" Neither may national
authorities seek to rely on EC directives indirectly, by
interpreting national rules on criminal liability in line with
the provisions of Community directives in order to secure
or intensify the criminal liability of a defendant.®This well-

_established seam of ECJ case law, which has addressed a

nurnber of attempts on the part of national authorities to

rely on various EC environmental directives in the context

77 O] 2000 C364/1.

78 See eg Case 63/83 R v Kent Kirk [1984] ECR 268%. The ECHR
1950 is not binding on the EU , given that the Union is not a
Contracting Party to the Convention. The EU Charter on
Fundemental Rights 2000 is not 2 legally binding document but a
political proclamation by the Community political institutions and
EU Member States.

79 Case 63/83 R v Kent Kirk [1984] ECR 2689.

80 See eg Case C—168/95 Criminal Proceedings against L Arcoro
[1996) ECR 1-470S. . .

81 Sec Case 14786 Pretore di Salo v Persons Unknown [1587] ECR
2545, Case B0/86 Criminal Proceedings against Koplpinghuis Nijmegen
BV [1987) ECR 3969 and Case C-343/98 Collino & Chiappero v
Telecor fealiana [2000) ECR [-6655.

82 Criminal Proceedings against L Arcare (n 80).
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} serves to

of criminal proceedings under national law,®
underpin a fundamental point stipulated in the EC Treaty
that it is Member States and not individuals who are
considered, from 2 legal perspective, to be addressees of
the obligations contained in directives.”* Accordingly, unless
there are national rules of law in place which have
transposed EC directives accurately and fully into national
law, it would be a clear breach of the principle of legal
certainty if individuals were to be treated as being directly
or indirectly bound by provisions contained in Community
directives. The same principles of legal certainty apply in
the case of other Community legislative instruments,
including EC regulations, where they require or empower
Member States to adopt penalties with respect to
infringements of their provisions.®
Apart from restricting the possibilities for Member
States to rely on EC legislative provisions in order to assist
in the prosecution of a criminal case, the ECJ has on several
occasions confirmed that individual persons may, under
“certain conditions, rely on EC directives directly or
indirectly as defendants in the context of criminal
proceedings at national level. Specifically, the EC] has
confirmed that individuals may rely upon provisions
contained in directives as directly enforceable rights before
national courts against national authorities, so long as the
relevant provisions of the directive are clear, precise and
unconditional (the doctrine of vertical direct effect).® In
addition, the ECJ has confirmed that national courts and
other public authorities are under a duty to interpret
national laws, including national criminal laws, in
accordance with the provisions of Community directives
insofar asitis possible to do this under the rules of statutory
construction of national law (the doctrine of ‘indirect
effect’).” ‘

83 Sec notably Pretore di Salé v Persons Unknown (n §1); Criminal
Proceedings against L Arcaro (n 80); Case C—=235/02 Criminal
Proceedings against M A Saetti and A.Frediani [2004] ECR 1-1005; Case
C—457/02 Criminal Proceedings against A Niselli [2004] ECR.I-
10853.

84 See the definition of 2 Community directive in art 242(3) EC.
85 Ses Case C—60/02 Criminal Proceedings against X [2004] ECR 1-
651, where the EC]J confirmed that an EC regulation,
notwithstanding that it does not require national implementing
measures under art 249(2) EC, may not of itself and independently
of a Jawr 2dopted by 2 Member State have the effect of determining
or aggravating personal criminal liability where the EC regulation
empovwers Member States to adopt penaldes for infringements of
its provisions.

86 See ey Case 148/78 Pubblico Ministero v Rarei [1973] ECR 1629.
87 Sceeg Case 14/83 Von Colson end Kamena v Nordrhein- Westfalen
[1984] ECR 1891_

EC] jurisprudence and Camu:uniij legal competence 1n
relation to crime prior to the Envirormental Crimes
judgment "
Prior toits Environmental Crimes judgment in 2005, the EC]
wasnot called upon to address the question of whether the
Community has competence to enact measures on crime.
As already noted, it was clear by the 1980s that the Council
of the EU was steadfastly opposed to the adoption of
Community legislation requiring either the approximation
of national criminal laws or the adoption of criminal
sanctions in order to further the objectives of Community
policies. As a consequence, no Commission proposals for
EC criminal legislation had the chance of seeing the light
ol day, given that they would either be rejected or amended
s0 as to be devoid of any specific reference to the field of
criminal law. Moreover, given that under the ECTreaty the
Council is perfectly entitled to decide to amend or reject
the adoption of draft Community legislative proposals, any
refusal on the Council’s part to adopt EC legislation relating
to crime is not of itself capable of being successfully
challenged by way of judicial review proceedings before
the ECJ.® Accordingly, the issue of legal competence over
criminal policy remained dormant for several yea.rs in the
absence of any prospect of a test case being brought before
the court. )
However, in various cases before 2005, the ECJ did
make some generai obiter dicta comments on Member State
competence in criminal matters, which in turn gave rise to
speculation as to the definitive position of the court on the
issue of Community ccmpetencé. in a number of cases the
ECJ] made statemnents that might have appeared, at first
giance, to indicate that the Member States were exclusively

competent to take legislative action on crime. For instance,

Jin Casati the EC] confirmed that ‘in principle, criminal

legislation and the rules of criminal procedure are matters
for which the Member States are still responsible’.”
However, as has been commented elsewhere, the court’s
statemnents on Member State competence to construct
sanctions regimes in order to enforce EC rules were always
qualified rather than absolute. Specifically, the court only
ever affirmed Member State competence to take measures
in the absence of Community rules providing for specific

sanctions to be imposed on individuals.*

88 Artcle 230 EC (action for the annulment of Community acts
breaching Community law; art 232 EC (action for a failure to actin
contravention of a legal requirement so to do under Community
law).

89 Case 203/80 Criminal Proceedings against G Casati [1981] ECR
2595, first sentence of para 27 of judgment.

90 See eg Roger France ‘[nfluence of EC 1994) (n21) p 336.
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In a case decided in 1992, the court came close to
addressing the issue of Community competence in the
criminal area.” Germany had sought to annul certain EC
regulations adopted by the Commission stipulating that
Member States were required to impose certain sanctions
on farmers committing financial irrepularities when
applying for EC funds. The regulations envisaged the
following types of sanctions be imposed on persons found
guilty of fraudulent activity: recovery of any payment
together with interest; imposition of 2 surcharge; and
exclusion. frorn Community financing schemes for a certain
minimum period. Germany conceded that the EC had
implied powers under the relevant common agricultural
policy provisions of the EC Treaty” to impose civil
sanctions, which would cover the fivst two types of financial
sanctions. It denied that the Comumunity had competence
to require the exclusion of persons from EC fﬁﬁding
schemes, submitting that this amounted to de facto criminal
sanction. The EC] dismissed the German government's
submissions, holding that all the sanctions set by the EC
legislation fell within the powers envisaged for the
Community under the EC Treaty's agricultural policy
provisions.The courtrejected that the sanction of exclusion
amounted to a pepal measure, holding that there was no
significant difference between the imposition ofa surcharge
and exclusion from an economic benefit, As a result, it took
the view that there wasno need to express any view on the

Community’s powers in the sphere of penal policy.” The '

court decided not to comment on Advocate General Jacob’s
opinion in that case that the Community did have implied
powers under the EC Treaty to harmonise Member State
criminal laws if that were necessary to attain one of the
objectives of the treaty.”* It did not do so until its judgment

in Environmental Crimes in 2005.

1.3 The initial rise of intergovernmentalism in
European cooperation an environmental crime:
1993-2000

The establishment of the tripartite framework of the EU
by virtue of the TEU 1992% facilitated the possibility of
cooperation being developed between EU Member States
on the subject of criminal policy. While EU Member States
declared themselves willing ultimately to coaperate over

certain aspects of environmental criminal pohcy,

91 Case C—240/90 Germany v Commission [1992] ECR 1-5383.

92 See notably arts 34(2) and 37(2) EC (ex rts. 40(2) and 43(2)).
93 See paras 24-25 of judgment in Germany v Commission (n91).
94 See para 12 of his Opinien in Case C—240/90.

95 O] 1992 Ci91.

particularly those that proved necessary within the context
of elimination of customs frontiers within the single market,
it was clear that they wished to entrench the utilisation of
intergoverﬁmental as opposed to any supranatiunal
mechanisms for developing agreement on common
approaches to combating crime. Specifically, this would
mean that political agreement would have to be crafted
upon the basis of the express consent of each Member State
and would not be expected to have any legal force, other
than that attributed to agreements under standard principles

of international law.

1.3.1 The establishment of the third pillar of the EU

Upon entry into force of the TEU in 1993, for the first
time it appeared that the Member States had agreed to
construct a clear legal basis for the development of political
coopetation over crime at EU level in the form of the third
pillar (Title VI TEU).* The creation of the third pillar served
tounderpin a widely held view, and one most clearly shared
by the Council of the EU, that cooperation on crime at
Union level should be and could only be legitimately based
onan intergovernnmntal as opposecl to supranational basis.

Although the third pillar was constructed relatively
early in the 1990s,” it was a number of years before the
Member States were prepared to make use of its provisions
and begin to craft cornmon policies in the crime sector,
including environmental crime. This was largely due to the
fact that the third pillar’s original provisions required
subsequent substantial changes by virtue of later amending
treaties, principally the ToA (1997)" and also the Treaty of
Nice 2001 (ToN), before they provided a sufficiently
detailed and viable frarmeworl for policy development on
crime. The original version of the third pillar, entitled Title
V1 Provisions on Cooperation in the Field of Justice and
Home Affairs,” cited a range of policy areas as being matters
of common interest among Member States, criminal and
non-criminal, for the purpose of achieving the Union’s
objectives, in particular the free movement of persons.
These areas included asylum, immigration, judicial
cooperation in civil matters and customs cooperation. It
was clear from this that the priority for Member States in
relation to developing a criminal political dimension to
Union affairs would be to focus on security aspects relating

96 For an in-depth legal analysis of the evolution of the third piller
which is beyond the scope of this article, see eg S Peers EU Justice
ond Home Affairs (2nd edn Oxford University Press 20086).

37 TheTEU entered into force on 1 November 1993, one month
after all the Member States had ratified the treaty.

98 OQJ 1397 C347.

99  Arts K.1-K.9 EU, original 1992 version.
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to personal cross-border migration, over other policy fields
such as the environment. Two types of cooperation were
addressed. Specifically, ‘judicial cooperation in criminal

matters’'®

as well as ‘police cooperation for the purposes
of preventing and combating terrorism, unlawful drug
trafficking and other serious forms of international crime,
including if necessary certain aspects of customs

710! constituted areas that were to be regarded

cooperation
as matters of commeon interest in criminal polic}"amODg
EU Member States.

Environmental crime was not specifically addressed.
The initial range of policy instruments made available for
the purposes of the developing cooperation under the
auspices of the third pillar reflected Member States’
intentions to ensure that any agreements over policy would
not have any legal force over and above that expected under
international law. Specifically, the range of instrumentation
included the classic format of conventions as well as novel
mechanisms of joint positions and joint actions, the legal
effects of which were unclear.

TheToA 1997, which entered into force in May 1999,
substantially restructured the third pillar to focus it solely
on the sector of criminal policy. The other elements to the
third pillar were transferred to the first pillar,'™ thereafter
falling within the supranational competence of the
Community. Subject to a few minor amendments'® that
were made by virtue of the ToN 2001, the ToA version of
the third pillar has remained substantially the same. In order
to reflect the third pillar’s remit, Title VI to the TEU was
renamed as containing Provisions on Police and Judicial
Cooperation on Criminal Matters. 195 While the
intergovernmental nature of the decision-maling and legal
status and force of third pillar norms were not substantally

changed by these treaty amendments, the contents of the

third pillar were expanded, providing far greater detail on
the scope, type and jntensity of Union policy integration
in relation to combating crime.

Admittedly, the main political priority for political
cooperation on crime post-ToA remained focused on
providing a basis for policing increased personal mobility

e E

100 Article K.7 EUL

101 Article K.9 EU.

102 The areas of asylum, immigration and judicial cooperatien in
civil matters became incorporated within the provisions of Title [V
to the ECTreaty on Visas, Asylum, lmmigration and Other Policies
relating to the Free Movement of Persons (Arts 61—69 EC (ex arts
73i-k)), while the sector of customs cooperation now fell under the
remitof art 135 EC (ex art 116).

103 Specifically with regard te arts 31 and 40 E1L

104 ©J 2001 C80.

105 Arts 2942 EU (ex arts K.1-K.14).

within the emerging single market, specifi cally to provide
citizens with a high level of safety within ‘an area of freedom,
security and justice’.'® Moreover, the subject of
environmental crime remained unspecified as an area for
third pillar cooperation. However, the fact that
environimental crime was not expressly mentioned in the
treaty provisions did not exclude it from being addressed
under the auspices of Title VI TEU; the absence of any
specific reference to it as a potential area for
intergovernmental discussions merely reflected the relative
lack of political priority attached to the field at the time.
The changes made to the original version of the third
pillar by the ToA and ToN allowed the Union to engage in

in-depth political cooperation over a broad range of criminal -

policy matters, covering not only aspects of cross-border

.cooperation between national institutions involved in the

application of criminal law but also the harmonisation of
national criminal law. Article 29 EU sets out the broad
objectives underpinning Title VITEU as well as its material

SCOPC:

Article 79 Without prejudice to the powers of the
European Community, the Union’s objective shall be
to provide citizens with a high level of safety within an
area of freedom, security and justice by developing
common action among the Member States in the fields
of police and judicial co-operation in criminzl matters
and by preventing and combating racism and
xenophobia.

That objective shall be achieved by preventing and
combating crime, organised or otherwise, in particnlar
terrorism, trafficking in persons and offences against
children, illicit drug trafficking and illicit arms
trafficking, corruption and fraud, through:

— closer co-operation between police forces, customs
authorities and other competent authorities in the
Member States, both directly and through the
European Police Office (Europol), in accordance
with the provisions of Articles 30 and 32;

— closer co-operation between judicial and other
competent authorities of the Member States,
including co-operation through the European
Judicial Co-operation Unit ('Eurojust’), in
accordance with the provisions of Articles 31 and
32,

106 The objective of ransforming the geographical area of the EU
into an area of [reedom and security of justice was introduced into
the Union’s treaty Iramework by virtue of the ToA. See arts 2,
fourth indent, 29(1) EU and 61 EC.
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— approximation, where necessary, of rules on criminal
matters in the Member States, in accordance with
the provisions of Article 31(1)(e).

Articles 30-32 EU flesh out in detail the essential
parameters of interstate cooperation with l'e.garcl to the
first two indents of the second paragraph of Article 29 EUL
Those first two indents are intended to provide a basis for

“ developing cooperation between Member State authorities

on addressing the handling of cross-border crime, the major
preoccupation of the third pillar. Article 30 EU foresees a
number of steps tobe taken in the field of police cooperaton
between Member States'” and at European level'® through
Europolms and the European Judicial Cooperation Unit
(Burojust)."® Collaboration between national police
authorities is to include; operational cooperation in relation
to the prevéntion, detection and investigation of offences;'"!
exchange and management of information held by law
enforcement services subject to personal data protection;'?
cooperation and joint initiatives research;'' and common
evaluation of particular investigative techniques used to
detect serious forms of organised crime. ™ Article 31(1)
EU provides that common action on judicial cooperation
in criminal matters at national level between national
authorities shall include: facilitating and accelerating

cooperation between national authorities in relation to

" proceedings and enforcement of decisions;'"* fzcilitating

extradition between Member States; ensuring compatibility
of national rules where necessary to improve judicial
cooperation;'!® preventing jurisdictional conflicts between
Member States;'” and progressively adopting measures
establishing minimum rules relating to constituent elements
of criminal acts and penalties in certain fields of crime."*®
Article 32 EU requires the Council to stipulate the
conditions and limitations under which national police and
judicial bodies may operate in territories of other Member

"States in lizison and in agreement with the authorities of

the host Member State.

107 Article 30(1) EU.

108 See arts 30(2) and 31(2) EU,

108 The European policing body established by the 1995 Europol
Convention (O] 1995 C316/1).

110 Eurojust is an EU agency established to facilitate cross-border
cooperation between national prosecutors (O] 2002 L63/1).

111 Article 30(1)(z) EWL

112 Article 30(1)(5) EU.

113 Article 30(1)(z) EUL

114 Article 30(1)(d) ELL.

115 Article 31(1)() EU.

116 Article 31(1)(b) EUL

117 Article 31(1)(c) ELL

118 Article 31(1)(s) ELL

In addition to facilitating cross-border cooperation
between national authorities, the third pillar envisages a
deeper level of collaboration among Member States on the
subject of crime. Specifically, the third indent of the second
paragraph to Article 23 EU envisages the approximation of
national criminal laws, where necessary. Such legal
integration is to be conducted 'in accordance’ with Article
31(1)(e) EU which provides:

Article 31 Cormmon action on judicial co-operation in
criminal matters shall include:
L]

(e) progressively adopting measures establishing
minimum rules relating to constituent elements
of criminal acts and penalties in the fields of
organised crime, terrorism and illicit drug
trafficking.

Whereas the initial version of the third pillar provided 2
limited and conservative range of policy instrumentation
for implementing its agenda,'"” later amendment by virtue
of the ToA made some impor tant changes. Specifically, the
amended and corrent version in Article 34(2) EU offers
the possibility of a broader range of pillar three measures
being adopted, namely: common positions; framework
decisions for the purpose of approximation of Member State
rules; decisions for pursuing objectives other than
approximation; and conventions, Of most significance is
the innovation of the framework decision, a legislative-type
instrument not requiring ratification (unlike the format of
a convention) as described in Article 34(2)(b) EW;

Article 34

]

2. The Council shall take measures and promote co-
operation, using the appropriate form and
procedures as set out in this Title, contributing to
the pursuit of the objectives of the Union. To thatend,
acting unanimously on the initiative of any Member
State or of the Commission, the Council may:

]

(b) adopt fremework decisions for the purpose of
approximation of the laws and regulations of the
Member States, Framework decisions shall be
binding upon the Member States as to the result
to be achieved but shall leave to the national
authorities the choice of form and methods. They
shall not entail direct effect. ’

115 Former art K.6 EUL
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‘While for the first time in EU history the amended third
pillar appeared to introduce a viable legal framework
dedicated to addressing the subject of cooperation between
EU Member States on aspects of criminal policy, it was not
clear what legal impact this would have on the question
regarding the extent of the Cormmunity’s legal competence,
if any, to adopt measures to combat crime (including
environmental crime). On the one hand, the general
intentions of the Member States appeared to be clear,
namely to house policy discussions on crime under the
intergovernmental umbrella of the third pillar. However,
the provisions of the TEU had not been crafted clearly or
rigorously enough to ensure that the ECTreaty would not
be capab]e. of pl'ovjding a basis for Commm;it)r measures
to be adopted on crime.

Specifically, provisions in the TEU state that the second
and third pillars are without prejudice to the scope and
application of the provisions of the first pillar,'” including
the common environmental policy of the Community under
Articles 174176 EC. Accordingly, the extent to which the
third pillar may be uzed as a legal framework for the
development of EU policy on environmental crime is
dependent upon the extent of the Community’s
competence to adopt measures on the basis of Article 175
EC. As discussed earlier, the question of the extent of
Community competence in the eriminal policy sector has
never been satisfactorily addressed in the first pillar treaties,
However, for several years this issue did not need to be
resolved at EU institutional level, piven that a specific EU
legislative proposal on the subject of environmental crime
was only placed on the table for negotiation in 2000. In
any event, during the 1990s Member States appeared to
select the forum of the Council of Europe rather than the
EU to develop European intergovernmental cooperation
on addraséing the subject of environmental crime.

1:3.2 The 1998 Council of Europe Convention on the
Protection of the Environment through Criminal Law

The Council of Europe Convention on the Protection of
the Environment through Criminal Law (CPECL),' signed
on 9 September 1998, was the first significant attempt to
secure regional cooperation over the combating of
environmental crime at a European level. The official origins
of the Convention may be traced to the establishment of a
selected committee of expertsin 1991, set up in the wake
of a 1990 resclution adopted under the auspices of the

120 Seearts 29 and 47 EUL
121 1998 CETS 72. The Convention is available for inspection on
the Council of Europe’s website: htip:/ / conventions.coe.int.

Hedemann-Robinson 85
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Council of Burope’s Committee of Ministers and
recommending the development of common guidelines for
the purpose of combating environmental impairment.'”
The objective of CPECL is both broad and bold in scope,
namely the pursuit of 2 common criminal policy aimed at
the protection of the environment.'”The CPECL does not
simply focus on enhancing international cooperation with
respect to the prosecution of environmental offences of a
directly cross-border nature, where law enforcement
agencies and jurisdictions of more than one state are
involved. [t also contains a number of provisions intended
to achieve a common understanding among CoE Member
States on the‘ru_i.nmmm that would be expected in principle
to constitute a crirninal offence in respect of conduct
perpetrating damage to the environment. By the end of
ju]y 2008 14 CoE Member States had signed CPECL; 13
of these are EU Member States.'” CPECL has not yet
entered into force, given that only one state, Estonia, has
so far ratified the Convention; ™ its entry into force requires
at least three states to have ratified or signed without
reservation as to subsequent internal ratification, acceptence
or ﬂPPYOVﬁL i

Ten years after being opened for signature, the entry
into force of CPECL looks remote. Events subsequent to
1998 have ultimately led to the emergence of EU legislation
on environmental crime. This bas had the effect, both
nolitically and legally speaking, of diverting the EU
membership’s [ocus away from the Council of Europe asa
site for the development of policy cooperation. In addition,
CPECL has a number of inherent structural weaknesses
which have been the subject of substantial comment

elsewhere.'” Several of these weaknesses either do not .

apply at all or do not appear to be relevant in as marked a
{ashion with respect to EU legislative instrumentation,
particularly with regard to first pillar measures. In
particular, it is apparent that even if the CPECL were to

122 Resolution No | of the 1 7th Conference of Ministers of
Justice (1990 Istanbul). See s I (Historical Background) of the
explanatory report accompanying the convention, available on the
Council of Europe’s website (n 121). Prior to the 1990 ministerial
resolution, the Council of Europe had studied possibilities of
developing a criminz] dimension to eavironmental protection; see
C Selin 'Your Money or Your Life: A Look at the Convention on the
Protection of the Environment through Criminal Law”’ (2001)
10(1) Review of Community and International Environmental Law
P 105,

123 Recital 2 of CPECL.

124 Austria, Belgium, Denmark, Estonia, Finland, France,
Germany, Greece, lceland, Italy, Luxembourg, Romania and
Sweden. The non-EU signatory state is the Ulqaine.

125 Estonia ratified on 26 April 2002.

126 Article 13 CPECL.

127 Seeeg Selin “Your Money orYour Life’ (n 122).
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come into force its impact would be liable to be rather
uncertain and fractured. Specifically, a number of its
provisions are poorly defined or entirely open to
intf:rpretation.m A number of key provisions are optional

rather than mandatory.'”

Moreover, some provisions are
open to be subject to unilateral reservations made by
Contfacting Parties,'™® and a party is entitled to denounce
the Convention subsequent to ratification.” In common
with most international treaties, there areno specific legal
sanctions against Contracting Parties which fail to
implement CPECL obligations' and no rights under the
Convention for individuals to be able to rely on its terms
in order to enforce it before national authorities and courts.
In spite of its poor prospects of becoming legally binding
and its numerous lepal deficiencies, CPECL represents an

-fmportant milestone in_terms of the development of a

substantial Europem dimension to law and policy on
environmental crime. A number of the Convention’s
provisions have been in practice very influential, serving as
benchmarks during the course of political negotiations over
a general EU legislative text on enviropmental crime.
The core structure of CPECL is founded upon two main
sections, Sections [I'** and [11,"** which respectively seek to
address matters pertaining to the prosecution of domestic
as well as cross-border environmental crime."* Section II
contains a range of provisions obliging Contracting Parties
to talce a series of measures at national level. These may be
divided roughly into different groups, namely provisions
concerning: the definition of certain environmental

offences; corporate liability; sanctions to be imposed on

128  For instance, art 6 CPECL defers to Contracting Parties as to
swhat criminal sanctions ta apply in respect of any of the
environmental offences defined in the convention.

129  For instance, art 3(2) CPECL allows the Contracting Parties
the option of restricting criminalising negligence to covering gross
negligence, Other examples include arts 7, 8 and 9 CPECL, which
provide parties with the option of deciding whether to provide for
confiscation, reinstatement and criminal corporate liability
respectively.

130 Article 17 CPECL.

131 Article 20 CPECL.

132 Article 19 CPECL makes provision for the settlement of
disputes aver the interpretation or application of the convention.
However, this may be performcd by informal confidential
negatiation between disputants and is not required to be carried
out by an independent third party. Moreover, CPECL does not
provide for the monitoring of compliance with the Convention by
an independent bady, in contrast with the position applicable to the
EC Treaty in respect of which the Furopean Commission is vested
with specific supervisory responsibilities and powers (see arts 211,
226 and 228 EC).

133  Articles 2-11 CPECL.

134 Article 12 CPECL.

135 Section ] (art 1) and Section IV (arts 13) of CPECL deal with
definitions and general obligations pertaining to the legal effects of
the Convention respectively.

offenders; and provisions addressing domestic jurisdictional
and institutional issues. Each of these groups of provisions
will be examined briefly in turn.

An integral part of CPECL is the aim to agree upon a
minimum common core of environmental offences
applicable within the jurisdictions of the Contracting
Parties. Articles 24 of the Convention provide for common
definitions for a series of environmental offences. Articles
2-3 identify the most serious of offences causing or very
lileely to cause damage to the environment and/or human
health, and require parties to outlaw them under criminal
Jaw, Whereas Article 2 addresses crimes committed
intentionslly, Article 3 focuses on negligence. The key
provision is Article 2 which stipulates:

Article 2 — Intentional offences

1. Each Party shall adopt such appropriate Ineasures
asmay be necessary to establish as criminal offences
under its domestic law:
a) the discharge, emission or introduction of a
quantity of substances or ionising radiation into air,
soil or water which:

i) causes death or serious injury to any person, or

ii) createsasignificant risk of causing death or serious
injury to any persomn;
b) the unlawful discharge, emission or introduction
of a quantity of substances or ionising radiation into
air, soil or water which causes or is likely to cause
their last'mg deterioration or death or serious m)ury
to any person or substantial damage to protected
monuments, other protected objects, property,
animals or plants; )
c) the unlawful disposal, treatment, storage,
transport, export or import of hazardous waste
which causes or is likely to cause death or serious
injury to any person or substantial damage to the
quality of air, soil, water, animals or plants;
d) the unlawful operation of a plant in which 2
dangerous ac‘civify is carried out and which causes
or is likely to cause death or serious injury to any
person or substantial damage to the quality of air,
soil, water, animals or plants;
e) the unlawful manufacture, ti;t;_atrnent, storage,
use, transport, export or import of nuclear
materials or other hazardous radioactive substances
\Vhich causes or iS ]j_l(ely 10 cause dea&] or SETI.DUS
infury to any person or substantial damage to the
quality of air, soil, water, animals or }ﬂa.nts, when
committed jntentionally.

2. Each Party shall adopt such appropriate measures
as may be necessary to establish as criminal offences
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under its domestic law aiding or abetting the
commission of any of the offences established in
accordance with paragraph 1 of this article.

Article 3 CPECL requires parties in principle to criminalise
the offences listed in Article 2(1) where cominitted with
negligence. However, this requirement is subject to a
number of caveats, First, parties may decide to restrict
criminal liability to covering acts committed with ‘gross
]'1E:g]igt=.r1ce'.”5 Secondly, by virtue of Article 3(3), parties
may opt out of criminalising negligence in respect of certain
offences. "’

Articles 23 address offences which actually cause or
are likely to cause damage to the environrnent or human
health and are considered by the Convention to constitute

the most serious type of environmental crime (concrete

offences), By way of contrast, seven offences defined in

Article 4 are considered by the Conventjon to be less serious
in nature in that they involve infringements of
environmental law, and belong to a different group of
offences (abstract endangerment offences)." Parties are
required to provide for sanctions in respect of these
.particular offences, whether committed intentionally or
negligently, although they need not necessarily subject them
to the criminal law. Article 4 refers to the following conduct
as belonging to this category, namely the ‘unlawful’:'*
discharge, emission or introduction of a quantity of
substances or ionising radiation into environmental

141

media;"*? causing of noise;'*" disposal, treatment, storage,

transport, export or import of waste;'¥

143

operation of a

plant; "™ manufacture, treatment, use, transport, export or

import of radioactive substances or hazardous chemicals;'*
causing of changes detrimental to natural components of

national park, nature reserve, water conservation area or other

protected areas;"**

or possessing, taking, damaging, killing or
trading of or in protected wild flora and fauma species. ™

136 Article 3(2) CPECL.

137 Specifically offences listed in art 2(1)(a)(ii) and art 2(1)(b)
CPECL,

138 See Section Il (Commentary) of the Explanatory Report
regarding arts 2—4 CPECL accompanying the convention.

139 Just like for the majority of offences covered by arts 2-3, art
4 CPECL makes liability dependent on the defendant acting in
breach of domestic rules of law. Accordingly, if the activity in
question is covered by a licence issued by a competent autherity, no
offence will be committed under the termns of art 4.

140 Article 4(a) CPECL.

141 Article 4(b) CPECL.

142  Article 4(c) CPECL.

143 Article #(d) CPECL.

144 Article 4 (e) CPECL.

145 Article 4 (f) CPECL.

146 Article 4 (g) CPECL,

A number of features stand out for comment in relation
ta these particular provisions on the common definition of
offences. First and foremost, it is important to note thatall
offences cited in Articles 2-4 except one'*” are dependent
upon the offender having perpetrated a breach of domestic
law when committing a particular act. Specifically, the vast
majority of offences are defined on the basis of an offender
acting on an ‘unlawful’ basis. This means that no liability
will triggered for these offences if a person is carrying out
an activity authorised by law or administrative decision of
a competent authority."® Given that the definition of
‘unlawful’ depends ultimately upon the parameters set by
national rules, this represents a serious qualification to the
comnmonality of standards underpinning the definition of
offences. A number of key elements to the definition of
offences listed in the Convention are not defined, and
therefore effectively defer implementation in practice to
Contracting Parties. This risks a distorted and differentiated
application of the convention among parties on various
points of law, such as regarding the issue of what constitutes

"a ‘dangerous activity’ and ‘substantial damage’ for the

purposes of the offence referred to in Article 2(1)(d)
CPEEL: ’

It is also noteworthy that there is a strong
anthropocentric streak in the way in which the Convention
categorises the seriousness of offences. For instance, the
only autonomous offence, e the only offence in respect of
which it is no defence for a person to rely upon the existence
of authorisation under national law legitimising their
actvities, is the one defined in Article 2(1)(2) CPECL. This
provision requires parties to criminalise the release of
substances or radiation that cause or risk causing human
death or serious injury. Jn contrast, under Article 4 CPECL,
parties are not required to criminalise i]légal irade in
wildlife, nor are they required to criminalise conduct
infringing domestic law which causes detrimental changes
to wildlife habitats where their activities are not specifically
defined by Articles 2-3. Accordingly, illicit development
projects and hunting activities that interfere with protected
nature sites are not required to face criminal sanction by
the CPECL.,

Another notable feature of the manner in which
offences are addressed under Articles 2—4 CPECL is that
the Convention doesnot adopta strong preventive approach
to tackling conduct which poses a risk to the environment.
The way that offences are constructed under the
Convention has meant that the factor of deterrence is

147 Article 2(1)(a) CPECL.
148 Sec definition of ‘unlawful’ in art 1(a) CPECL.
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applied in a relatively modest fashion. Specifically, the
Convention rejects the application of a strict liability
approach, integrating the element of mental culpability
within all of the offences in Articles 2—4 (intention or
neglipence).'* Inaddition, itis arguable that the Convention
tends to favour a reactive use of criminal law. The only
offences covered in Articles 2-3 that are required to be
criminalised are based. on dctual harm having been caused
or evidence being present of the defendant’s conduct in
question having presented a risk of serious harm. The
requirement to criminalise based on evidence of a risk of
serious harm admittedly reflects a precautionary approach
to liability,"™ but this is tempered by the fact that the
Convention’s provisions appear to require proof by the
prosecuting authorities that a very high level of threat is
being or has been posed by the defendant’s illicit activities.
Moreover, the conduct covered by Article ¢ CPECL,
recognised by the national law of parties to pose an
unacceptably high risk to the enviromment, is not required
to be criminalised, and may be subject to other types of
sanctions-such as administrative penalties.

With regard to the issue of scope of personal liability,
the Convention adopts a very flexible and mild approach
concerning the responsibility of corporations, Article 9(1)
CPECL requires that parties are to adopt either criminal
or administrative sanctions or measures on legal persons
on whose behalf offences under Articles 2 or 3 have been
committed. Accordingly, not only does the Convention
avoid imposing mandatory criminal liability on legal
persons, it envisages that the existence of corporate liability

‘is to be dependent upon the existence of proof of culpability

of an individual. The idea of imposing = stricter form of
liability at the corporate level as compared with individual
level is ruled out. Moreover, there is no provision for
corporate responsibility, criminal or otherwise, in respect
of offences covered in Article 4. By way of a declaration,
parties are entitled fully or partially to opt out of the general
obligation in Article 9(1) to impose sanctions on
corporations. *' The Convention does however confirm that
the existence of corporate liability may not be used as a
defence against the prosecution of natural persons under
criminal law, 52

As far as the general subject of sanctions is concerned,
the Convention is again short on detail and generous in

149  Under art 3(2) CPECL parties may restrict the criminal
penalisation of negligent acts to acts committed with ‘gross
negligence’.

150  Selin “Your Money or Your Life’ (n 122) p 114,

151 Article 3(3) CPECL

152 Article 9(2) CPECL

terms of granting discretion to Contracting Parties, With
respect to the most serious offences covered by Articles 2—
3, the Copvention lays down a general and vague
requirement that these are to be punished by criminal
sanctions which take into account their serious nature. No
specific punitive measures must be imposed, but instead
parties are required to make imprisonment and pecuniary
sanctions ‘available’ as possible outcomes. The Convention
allows parties to determine whether they are to include

confiscation measures'™® or reinstatement'**

as
supplementary sanctions.

Section II of the convention also includes various
provisions sr:eldng to improve the management of caseworl
within the territories of the Contracting Parties. Article 5
CPECL lays down the circumstances whereby parties are
required in principle to accept jurisdiction over criminal
offences. The article adopts an approach that seeks to
maximise individual territorial jurisdiction of the parties.
Under Article 5(1), each party is required to accept
jurisdiction if an offence is committed either: within its
territory;'* on board a ship or aircraft carrying its flag or
registered in it;'* by one of its nationals if the offence is
punishable under the criminal law where it was committed
or if the offence is committed in a place not falling under
any territorial jurisdiction.” Article 5(2) stipulates that
each party is to accept jurisdiction where the offender is
present within its territory butis not extradited to another
party as requested. A key objective underpinning Article 5
is to assist in minimising if not eradicating legal uncertainty
over determining jurisdictional competence as between
parties in instances of cross-border environmental crime.
Accordingly, this treaty provision has an important bearing
on the issue of facilitation of cross-border cooperation. In
particular, Article 5(1)(a) clarifies that the so-called
principle of ubiquity is to apply in transhoundary pollution
cases, so that wherever a constituent element of an offence
or an effect occurs, that is to be considered as the place of
perpetration or commission. However, the effectiveness of
Article § is rather undermined by the fact that the
Convention allows parties to opt out of its abligations.'™
Article 10 CPECL contains some limited obligations for
each Contracting Party to ensure that inter-institutional
cooperation is enhanced, witha view to improving internal
public administrative action against environmental crime.

153 Article 7 CPECL

154 Sec arts 6, final sentence, and 8§ CPECL.,
155  Article 5(1)(a) CPECL.

156 Article 5(1)(b) CPECL.

157 Article 5(1)(c) CPECL.

158 Ardcle 5(4) CPECL.
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In particular, Article 10(1) speciﬁes that parties are
required to ensure that their environmental protection
authorities cooperate with the relevant authorities
responsible for investigating and prosecuting environmental
offences by, on their own initiative, providing the latter
with information they suspect constitutes a commission of
an offence under Article 2, as well as providing law
enforcement agencies with information upon request.
Disappointingly, this information exchange obligation is
rather meek, in the sense that active provision of
information must only relate to suspected cases of

intentionally committed crime™

and that parties may
decide to opt out of these obligations partially or
altogether.'® Finally, Article 11 CPECL stipulates that
parties may declare that they will grant rights to
environmental NGOs to participate in criminal
proceedings. However, this provisien is largely symbolic,
given thatit does not have the status of a treaty obligation.

‘Whereas Section II of the Convention addresses the
interpal regulation of environmental crime within each
Contracting Party, Section III secks to address the subject
of international cooperation in relation to cross-border

crime. Disappointingly, Section Il contains only a single A

article, with minimal provision for cooperation between
Member States involved in the prosecution of
environmental crime which concerns more than a single
state. Specifically, Article 12(1) CPECL imposes 3 vague

obligation on parties to afford each other ‘the widest -

measure of cooperation’ in investigations and judicial
proceedingsrelating to criminal offences established by the
Convention, with Article 12(2) making it optional for
parties to do the same in relation to the acts specified ih
Article 4 which are not covered by the definitions of
intentional and negligent offences in Articles 2-3.
Accordingly, the CPECL fails to address a number of key
issues Jiable to arise in relation to the handling of cross-
border crime including, among others, provision for the
exchange and handling of data and other forms of mutual
assistance between police forces and prosecutors and
recognition and enforcement of judgments on criminal
liability. As mentioned earlier, to some extent Article 5
addresses questions in connection with jurisdictional
competence in the event of environmental impairment
affecting more than one party.

Bearing in mind its limitations, uncertainties and
caveats, it is clear that, if it ever enters into force, the
CPECL would. offer only a limited way forward towards

159 Article 10(1)(z) CPECL.
160 Article 10(2) CPECL!

greater European legal integration in the sphere of
environmental crime. It has been rightly pointed out that
the primary value underpinning the treaty’s text is state
sovereignty, although this is not expressly stated to be the
case in the Convention.'™ In many respects, the CPECL
reflects an era when intergovernmentalist approaches to
addressing international issues of environmental crime at
European level were especially dominant.

1.3.3. The Danish initiative for a third pillar EU measure

on environmental crime ,

While it was fairly clear that for the most of the 1990s the
Council of Europe seemed to many EU Member States to
be an appropriate forum for negotiating the development
of common approaches to the subject of environmental
criminal conduet, it was evident that by 1998 there was
also willingness among Member States to foster cooperation
under the auspices of the third pillar.

"The European Council first indicated that it wished to
develop intra-EU cooperation on environmental crime at
its surgmitin December 1998. It endorsed an action plan, **
agreed to by the Council of the EU and European
Coramission, on the implementation of the ToA agenda of
realising an area of freedom, security and justice within
the Union. This action plan specifically recommended that
environmental crime, with its ‘strong cross-border
implications’ should be approached in an equally effective
manner across the EUL™ At a later summit in Tampere in
October 1999, the European Council called for efforts to
focus on obtaining agreement on ‘common definitions,
incriminations and sanctions' within the area of
environmental crime as part of the Union’s freedom,
security and justice agenda.'® No specific details of a
prospective legislative programme accompanied these
political commitmenis on environmental crime, from either
the European Commission or Couucil. In fact, it was the
Danish government which took the lead on the issue, by
independently proposing a specific third pillar legislative
initiative in 2000. '

In February 2000, the Danish government’s proposal
for a Council framework decision on combating serious
environmental crime was published in the EU’s Official
Journal,'® Based upon provisions in the third pillar,

161 Selin “Your Money orYour Life’ (n 122) p 106.

162 Vienna Action Plan’(0] 1999 C19/1).

163  ibid poinc 18.

164 Point 48 of the Presidency Conclusions of the European
Council (Tampere 16 October 1999).

165 Initative of the Kingdom of Denmark with a view to
adapting a Council Framework Decision on combating serious
environmental crime (Q] 2000 C39/4).
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specifically Articles 31 and 34(2)(b) EU, the legislative
initiative appeared to be a move to consolidate the regional
European agreement struck over enviropmental crime
under the CPECL.

In broadly similer vein to the CPECL, the Danish
proposal sought to secure broad agreement between states
on the reans to addressing the most serious instances of
environmental crime. However, its approach to achieving
this objective is substantially different to the one adopted
by the Convention. Specifically, it does not provide a core
list of offences but instead requires Member States to

168 ‘seripus environmental crime’. Serious

criminalise
environmental crime is defined as the perpetration of actnal
or an obvious risk of substantial environmental damage
caused by certain acts or omissions under ‘aggravating

circurnstances’.'®” The acts and omissions concern a

‘relatively marrow range of conduct as compared with

CPECL, namely the pollution of environmental media'®

or the storage or disposal of waste or "similar substances’ . '®
The draft text uses the term ‘aggravating circurnstances’ to
limit considerably the scope of erime’ which it covers, by
defining'* it to mean that the conduct ‘cannot be considered
part of the normal, everyday operation of an otherwise
lawful activity” and that either the offence is ‘major in
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scale’'™ or that financial gain was obtained or sought. This

effectively restricts the definition of serious environmental
crime to a very narrow range of organised crimina] activity, '

The Danish initiative is less anthropocentric in its
approach than the CPECL, choosing to focus on
environmental impairment alone and leaving aside
questions concerning human health impacts of
environmental crime. It also sets out as a basic requirement

that Member States must criminalise serious environmental

criminal conduct.' Criminalisation is foreseen to be

mandatory, including in cases of offences perpetrated by
174 ’ .

Notwithstanding these differences and innovations, the
Danish proposal did not seek to present itself as a rival

international instrument to the Convention; rather, in

166 ibid art 2(1).

167 ibid art 1(1).

168 . ibid art 1(1)(2).

169 ihid art 1(1)(b).

170 ibid art 1(2) first subparz.

171 The draft refers to certain factors to be taken into account in
assessing whether the offence is major in scale, specifically whether
the crime is systematic or persistent, pre-meditated or has been the
subject of attempts of concezlment (art 1(2), second subpara).

172 The range of tarpeted behaviour is narrower than that
addressed under CPECL, which is mostly focused on behaviour
considered unlawful under national level.

173 ihid art 2(1).

174 ibid art 2(1)(b).

e

several respects it was designed to serve more as a
complementary intergovernmentalist measure. This was
underlined by the fact that the Danish proposal required
Member Stat;_zs to ensure that they proposed ratification of
CPECLby the beginning of 2001 to their respective national
parliaments and that as far as possible no reservations on
their part were entered against it."” The Danish proposal
sought to beel up several of the provisions of CPECL, in
areas where the latter merely contained a number of options
as opposed to legal requirements for Contracting Parties.
Far instance, a number of sanctions for offenders are set
out as mandatory in the Danish initiative, including in
relation to the confiscation of equipment, proceeds and
assets of criminal activity, as well as environmental
rehabilitation. The Danish initiative also goes further than
CPECL, notably in stipulating for disqualification of
offenders from activities requiring authorisation or from
corporate management where there is, in particular, arisk
of recidivism. In addition, Member States are to ensure
that ‘effective compensation rules’ cover the criminal
activity targeted by the legislative proposal. The Danish
praposal also contains a number of general provisions
designed to enhance the process of investigation and judicial
procedure, both domestically within individual Member
States'™ and between Member State authorities engaged
in law enforcement.'” For the most part, these provisions
substantially reiterate or underpin commitments contained
in CPECL and in other Council of Europe conventions
related to regional cooperation over crime in general.
Innovatively, the proposal envisages the creation of
centralised pool of data on serious environmental erime to
be kept for the mutual benefit for Member States,
specifically a register of special skills and lnow-how that
would ukimat_ely fall under the auspices of Europol ifit
were to become responsible for with dealing with
environmental crime. '

For just over a year after its publication in the Official
Journal in February 2000, the Danish proposal appeared
to be on course to becoming adopted under the auspices of
the EU's third pillar. During this period it did not appear

175 ibid art 14.

176 Specifically, the Danish proposal’s requirements that Member
States ensure Jaw enlorcement authorities are endowed with
effective investigative powers (art 3) and appropriate coordination of
national authority activity (art 5).

177 Specifically, the Danish praposa]'s provisions concerning
territorial jurisdicton (art 4), transnational cooperation between
agencies involved in investigation and prosecution (art 6), exchange
of information (art 7), transter of proceedings and enforcement of
criminal penalties (art 8), and the establishment of national contact
points for collection and exchange of information on erime {art 9).
178 ibid arts 1013,
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that there was any disagreement among the EU's legislative
decision-making institutions about its prospective
promulgation. The Commission remained silent on the
initiative, which suggested tacitly that it had no legal
disagreement about the legal basis used for the proposal.
The European Parliament adopted a resolution™ in July
2000 in favour of the initiative, raising no questions about
the use of the third pillar instead of the common
environmental policy Title XIX of the ECTreaty asa legal
basis (Article 175 EC).

However, in early spring 2001 the picture began to
change quite radically. In March, on the eve of a substantive
discussion within the Council of the EU on the Danish
initiative, the Commission decided to publish a separate
legislative proposal on environmental crime based upon
Article 175 EC and place it before the Council for legislative
negotiation. It submitted that the first and not the third
pillar of the EU's treaty framework was the appropriate
basis for the promulgation of ELL measures concerning
certain aspects of environmental crime, and thata first pillar

b toatmats

179 Q] 2001 C121/502.

measure setting out minimum core offences and sanctions
would be significantly more effective than intergovernmental
instruments such as the CPECL and Danish initiative. The
scene was set for 4 major institutional battle between
Commission and Council over the heart and soul of EU
environmental criminal policy, one that would not be
resolved between them until some seven years later and
that may well continue at anationzl level once EU legislation
has finally been adopted, as it is most likely to be in the
autumn of 2008, '

Part II of this article will examine developments
subsequent to the Danish initiative of 2000. When the
Commission published its first draft EC Directive on the
protection of the environment through criminal law in
2001, this marlked the beginning of a new, supranational
phase in the development towards an EU policy on
environmental crime,

Part 11 will be published in the next issue of
Environmental Liability and the complete article will be

available at www.lawtext. com.
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The emergence of European Union

environmental criminal lavw:

a quest for solid foundations - Part i1

On 21 May 2008, the European Union’s political institutions
reached agreement on the contents of a prospective European Union
(EU) legislative instrument intended to combat environmental
crime. Specifically, after some seven years of political negotiations
the Council of the EU and the European Parliament haveﬁuulfy
secured political accord on the provisions of a prospective European
Community directive on the protection of the environment through
criminal law. For theﬁm: time it appears likely that a supranational
legal instrument will be adapted in 2008 on the subject matter of
criminal policy. S uch a step will constitute a profound constitutional
moment for the EU, given fhatfor much of the time prior to this
point the orthodox position has been to deny that the EU possesses
legal competence to enact such measures in a policy area classically
associated to be within the exclusive domain of indi vidual Member
States,

The aim of this two-part article is to provide an analysis of
the emergence of EU legislation intended to combat environmental
crime. In particular, I'tfocnsex on the extent to which the EU hes
provided adequate legal and political justification Sfor the
promulgation of. supranationally adopted legislation. As will become
apparent, the path towards the adoption of such legislation has
been protracted, controversial, complex and unpredictable.

Part I of this article, published in the previous issue of
Environmental Liability ([2008] 3 Env Liability 71) examined
the initial phase in the development of an EU policy on
environmental crime, specjfimﬂy until 2000.This particular phase
was dominated by concerns on the part of EU Member States to
ensure that any agreements over that policy should remain based
on an intergovemman.!al faaling, so that European co-vperation
would be subject to the consent of all Member States.

Part I of this article, printed here, considers the most recent
phase of the EU’s development of a policy on environmental crime,
a phase which has witnessed a tmns_farman’an towards a

substantially more supranational framework.

#  The first part of this article was published in the previous issue
of Environmental Liability see Env. Liability 3 [2008] 71 and is also
available on the Lawtext website http:// weyrw. lanwtext.com/
lawtextweb/defanlt jsp?Page]lD=2&PublicationiD=4.

Martin Hedemann-Robinson

Senior Lecturer in European Law, University of Kent

I The FU and environmental crime after
7001: the rise of a supranationalist agenda
for policy development '

‘When the Ewropean Commission p;.lblished its first draft
legislative proposal for an EC directive on environmental
crime in March 2001" (the First Draft PECL Directive),
with hindsight this marked the beginning of the end of the
high-water mark of hitherto exclusively intergovernmentaI
approaches promoted by Member States towards
developing 2 common European policy in the area. As a
result of the Comimission’s intervention, progress on the
Danish initiative stalled and Council attention focused on
the content and implications of the Commission ’s first pillar
initiative instead. Although the focus of the Council’s
legislative deliberations changed, its fundamental position
was that the outcome of negotiations would not lead to
anything other than a third pillar measure.

The First Draft PECL Directive was based on Article
175 EC, namely the first pillar of the EU legal frameworlk,
and- accordingly proposed founding policy development
upon a supranational footing. As mentoned in Part 1, the
choice of legal basis matters a great deal for a number of
reasons, legislative as well as Jegal. In terms of legislative
decision-making, first pillar measures based on Article 175
ECare Predomjnanﬂy decided according to the co-decision
pracedure, which involves qualified majority voting within
the Council of the EU; accordingly, individual Member
States may be outvoted in contrast with the basic
requirement of Council unanimity builtinto the third pillar.
From a legal perspet:tiize, it is evident that first pillar
measures can be enforced far more effectively than their
third pillar counterparts. Under the EC Treaty, specific
provisions empower the Commission to take enforcement
proceedings’ before the ECJ against Member States which

COM(2001)139, Commission Pmpo;a] for a Directive on the
Protection of the Environment through Criminal Law (13 March
2001).

2 Articles 226 and 228 EC.
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fail to jmplement their first pillar obligations, Wltimately
with a view to requesting that financial sanctions be
imposed_] No similar powers of enforcement exist in
respect of third pillar measures and the possibility for
private individuals to rely on their provisions is extremely
restricted, the doctrine of direct effect being inapplicable.
Tt should, however, be pointed out that the ECJ has held
that national courts are under a duty, so far as is possible in
accordance with national law, to ensure that they interpret
national law in accordance with the terms of framework
decisions adopted under the acgis of the third pillar* (the
doctrine of indirect effect).

The aim of this section is to focus on how the
Commission’s supranational stance ‘on the subject of
environmental crime came to gain 2 foothold on and then
ultimately dominate subsequent EU political developments.
This second phase in the EU’s development of policy has
been a fairly difficult and protracted one 50 far, characterised
by intense political and legal struggle for the Commission,
which has ultimately and most crucially had to rely upon
the support of the ECJ to underpin its interpretation of
the material scope of the ECTreaty’s provisions in relation
to the subject of environmental crime. After a brief
overview and impact of the First Draft PECL Directive,
this section considers how the issue of Community
competence has come to be resolved effectively at EU level.

111 The Commission’ s First PECL Directive of 2001

Before considering the particular provisions of the First
PECL Directive, it is useful to take on board the
Commission's principal motivations for proposing a first
pillar legislative initiative, Itis evident from the documents
accompanying the draft legislative text that the prime
motivation was the need to enhance the effectiveness of
EC environmental protection legislation in practice,
particularly to prevent the most serious violations of
Community bbligau'ons more effectively. The Explanatory
Memorandum prefacing the draft proposal and ancillary
Commission Staff Working Paper’ mention a number of
related points on this front. Notably, the Commission refers
to the fact that not all Member States criminalise the most
serious breaches of environmental law,® although well-
established ECJ jurisprudence makes it clear that under

3 Article 228(2) EC.

4 See para 43 of EC] judgment in Case C—105/03 Criminal
Procesdings against M Pupina [2005] CR 1-5285.

5 SEC (2001) 227, Commission Stafl Worling Paper
*Establishment of an Aequis on Criminal Sanctions against
Environmental Offences’ (7 February 2001).

6 COM(2001)139p 2.

: Hedemann-Rabinsan [2008] 4 Env, Liability

Article 10 EC Member States are obliged to impose
sufﬁcienti}l dissuasive and effective penalties on persons
perpetrating breaches of EC law.’

In its Explanatory Memorandum the Commission also
refers to criminal sanctions as being in many cases the only
genuineé means of deterring offenders from perpetrating
serious vialations of EC environmental law, bearing in mind
the relative severity and social stigma that may be attached
to and associated with criminal penalties.® Moreaver, it
perceives material advantages in using criminal rather
than administrative law as the means to take action
against serious breaches of the law, in that responsibility
for investigating and prosecuting offences usually then
comes under the aegis of authorities independent from
those with responsibility for permitting activities that
impact on the environment. The Commission takes note
of the presence of organised cross-border crime within a
borderless EU fn a number of environmental sectors,
notably illicit trade in protected flora and fauna, ozone
depleting substances and transboundary movements of
hazardous waste, as a factor in favour of strengthening
common approaches to tackling such activities.? These
arguments and others have subsequently been developed
and explored by the Commission in order to support its
justification for first pillar involvement in the area of
environmental crime. They are scrutinised in more detail
in section IV below. |

The element of effectiveness constitutes a key feature
of the First Draft PECL Directive, Article 1 specifies that
the measure’s purpose is to ensure a more effective
application of Community law concerning environmental
protection by establishing a minimum set of criminal
offences, These offences are set out principally in Article
3, the core substantive provision of the draft text:1©

Article 3 — Offences

Member States shall ensure that the following activities
are criminal offences, when committed intentionally
or with serious negligence, as far as they breach the
rules of Community law protecting the environment
as set outin the Annex and/ or rules adopted by Member
States in order to comply with such Community law:

7 As discussed earlier in Part 1 of this article at s JL.2.2;

Env Liability [200813.

8 COM(2001)139 p 2.

9 SEC(2001)227p 5.

10 Article 4 of the First Draft PECL Directive also requires
Member States to criminalise ‘participation in or instigation’ of
Article 3 offences. The approach of the draft text with regard to
zddressing inchoate offences is similar to that in the CPECL (see
art 2(2) of the Convention).
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(a) the discharge of hydrocarbons, waste oils or sewage
sludge into water;

(b) thedischarge, emission or introduction of a quantity
of materialsinto air, soil or water and the treatment,
disposal, storage, transport, export or import of
hazardous waste;

() the discharge of waste on orinto land or into water,
including the operation of a landfill;

(d) the possession, taling, damaging, Lilling or trading
of or in protected wild fauna and flora species or
parts thereof;

(e) the significant deterioration of a protected habitat;

(f) trade in ozone-depleting substances;

(g) theoperationofa plant in which a dangerous activity
is carried out or in which dangerous substances or

preparations are StOTEd or used.

From this provision it can be noted that in certain impor tant
respects the approach of the First Draft PECL Directive is
radically different from its European intergovern.mental
predecessors as regards establishing a common minimum
definition of environmental crime. In contrast with the
CPECL (Council of Europe Convention on the Protection
of the Environment through Criminal Law), the draft
proposal is focused solely on criminalising conduct that
causes either actual harm or a risk of harm to the
environment. Anﬂlropccem’ric concernsrelating to human
health do not feature in the legislative text. Moreover, the
draft proposa] requires Member States to criminalise
instances of both abstract and concrete types of offences,
without requiring evidence that an obvious or significant
risk has been created., In this sense, the Commission’s draft
proposal adopts a far more preventive approach to
environmental damage than its Council of Europe
* counterpart.!

It s also evident that the draft Community instrument
avoids several of the traps of legal uncertainty into which
the CPECL falls; notably, it does not allow for options or
derogations. Moreover, liability is predicated fundam entally
upon the breach of specific Community legislation, ' which
avoids the risk of distorted implementation among Member
States. The position may be contrasted with that under the

11 - The preventive approach of the First Draft PECL Directive
accords with the EC Treaty’s requirements that the Community’s
common anvironmental policy should be bused on the principle of
preventive action. The approach also accords with principles of
precaution and attainment of 2 high levcl of envirommental
protection, both constituent elements of EC environmental policy
(see arts 6 and 174(2) EC).

12 Exhaustively cited in the proposal's Annex.

CPECL. Given that it only aims to target behaviour that
Thas not been authorised at national level, the CPECL does
not address the problem of its contracting parties adopting
substantially different minimum levels of environmental
protection standards for the purposes of determining the
material scope of criminal sanctions. The effect of the
CPECL model may be to risk undermining national
initiatives to adoptrelatively high environmental protection
systems, as Conlfracting Parties may harbour concerns of
imposing enforcement regimes that might deter inward
investment towards lowest cormmon denominator jurisdictions.
The First Draft PECL Directive also avoids incorporating any
vaguely worded terrms within the definition of offences, 2
factor that could lead to significantly dis torted application
oflaw enforcement among Member States. As pointed out
in the Commission’s Staff Working Paper,'® the problem
of ill-defined terminology is a serious flaw of CPECL.
While the First Draft PECL Directive seeks to achieve
more effective application of environmental law through
the use of criminal law, it is clear that the Commission's
supranational agenda is deliberately limited so as to focus
on harmonising aspects of national criminal laws of the
Member States considered essential for the attainment of
Community environmental protection objectives. The
Commission has been aware from the outset of the need to
ensure that the draft text does not affect certain areas of
criminal policy which fall outside the legal competence of
the Community, as required inter alia by Article 5(1) EC.
Given that the subject of criminal law has not been expressly
integrated within the first pillar, the Commission
considered that Community competam-:e is limited so that
EC law would not be able to change the fundamental aspects
of the national criminal legal systems of the Member States,
However, this did not mean that the Community could not:
compel Member States in gehcra] to criminalise certain
types of conduct." Secondly, the Commission has also
consistently recognised that, even where the Community
may be considered to have legal competence in a policy
feld shared with Member States (as in the case of the
environment under Title XIX of the ECTreaty), Community
action is subject to compliance with the subsidiarity and
proportionality principles by virtue of Article 5(2)—(3)
EC.' The latter two principles place the onus on the

13 SEC(2001) 227 p 2.

14 See SEC(2001) 227 Cornmission Staff Working Papers2.1;
Also F Comte 'Criminal Environmental Law and Comrunity
Cumpr:tencc’ [2003] European Environmental Law Review p 216.
15 Seealso the Protocol on the Application of Subsidiarity and
Praportionality, amnexed to the EC Treaty by virtue of the Treaty of
Amsterdam 1997,
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114 The emergence of Eurapean Union environmental criminal law — Part Il

Community to justify the adoption of first pillar
instrurnentation rather than leaving legislative action to the
national and/or sub-national levels.

These priorities are crystallised in the First Draft PECL
Directive in a number of respects. First, the draft proposal
is careful not to concern itself with the enforcement of any
legislative instrumentation other than Community
legislation. Secondly, like CPECL, the draft proposal focuses
onthe most blatantly serious instances of culpable conduct,
namely offences comunitted either intentionally or with
‘serious negligence’. Accordingly, the Commission
confirmed its wish to require Member States to address
the mast inexcusable acts and amissions, while deferring
to the latter how they wish to define the parameters of
mens rea and whether they wish to apply more stringent
criminal rules on a strict liebility basis. Thirdly, as far as
sanctionis and the question of corporate liability are
concerned, the Commission proposed relatively general
obligations with a view to providing a considerable degree
of flexibility for Member States in implementing their core
commitments in Article 3 on offences. Article 4 of the First
Draft PECL Directive, which deals with the area of
sanctions, compels Member States to provide for criminal
penalties for natural persons caught committing Article 3
offences. However, as the Explanatory Memorandum to
- the proposal makes clear,'® the draft text does not compel
Member States to use criminal sanctions in every case, but
merely to include them within the range of available
sanctions under national rules. Article 4(2) requires the
provision of a minimum set of non-penal sanctions” in
respect of corporate offenders, allowing Member States
the option of applying criminal rules to legal persons. '
Moreover, the First Draft PECL Directive excludes states
and public bodies exercising suvereigrl rights from its scope,
leaving individual Member States to determine the degree
and availability of criminal sanctions with respect to their
activities and omissions." Finally, the draft text defers to
Member States as to the type and level of criminal penalty
to be made available with respect to offenders, merely
setting out a general requirement that Article 3 offences

16 COM(2001) 139 p 4.

17 Specifically: fines, exclusion from public finaucial assistance,
temnporary or permanent disqualification [rom the practice of
cornmercial activities, and judicial supervision or winding up
arders,

18 Interestingly, the Danish initiative was more stringent in this
respect in seeking to make compulsory criminal corporate liabiliry
in respect of serious environmental crime.

19 By virtue of art 2(a) First Draft PECL Directive on the
definiton of ‘legal persons’,

: Hedemann-Robinson [2008] 4 Env. Lisbility
v

are to be punishable by ‘effective, proportionate and
dissuasive sanctions’.”

The impect of the First Draft PECL Directive at the
political institutional level of the EU was marked but not
decisive. The immediate effect on the Council of the EU
was to deflect its consideration away from the Danish third
}iillar initiative and allow time for consideration of the
Commission proposal. However, contrary to the advice of
its Legal Service,?' the Council ultimately refused to accept
that Article 175 EC would be the correct legal basis for
Union legislation on environmental crime and decided not
to participate in the co-decision procedure foreseen for
the adoption of a Community legislative measure. The
political impact elsewhere, however, was more favourable.
The European Parliament issued resolutions in support of
adoption of a first pillar instrument,” and the advisory
European Economic Social Committee also indicated its
suppcrt.” In the absence of the Council submitting a
common position on the proposal, the Commission decided
to issue a revised version of the First Draft PECL directive
in 2002,* in order to address proposed amendments made
by the EP. However, without the participation of the Council
in the co-decision legislative process, it would not be
possible to adopt a Community legislative measure on
environmental erime.

In March 2003, the Council eventually decided to adopt
a frameworlk decision on environmental crime under the
auspices of the third pillar. The Framework decision on the
protection of the environment through criminal law® (the
PECL Framework Decision) included a number of
provisions in areas covered by the First Draft PECL
Directive, notably regarding the delinition of offences and
sanctions. Consequently, the Cormmission decided to take
advantage of the minimal legal powers made available toit
under Title VITEU by bringing an annulment action before

20 This is a basic minimum requirement that is already established
by virtue of EC] case law, as discussed earlier in Part] of this article
s11.2.2. :

21 As detailed by Comte (n 14) p 150,

22 EP Resolutions of 9 April 2002 en the First Draft PECL
Directive and draft Council Framework Decision (Docs T-5-0147/
2002 and T-5-0151/2002 respectively).

23 Draft Opinion of the ‘Agriculture, Rural Development and
Environment' section of the EESC of 11 April 2001 (Doc NAT/
114). In the absence of = Council commen position stalling
progress of completion of the co-decision legislative procedure
under art 251 EC, the EESC did not feel it within its formal
powers to be able to issue 3 farmal opinion. #

24 COM(2002) 54+ final (30 September 2002). In the absence of
the Council zcting, the Commission i3 entitled under art 250(2)
EC to revise its legislative proposals unilaterally.

25 Council Framework Decision 2003/80/ JHA on the protection
of the environment throngh criminal law (O] 2003 L28/55).
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he ECJ on the grounds that the framework decision was
sssentially adopted ultra vires, in encroaching upon spheres
>f Community legal competence in contravention of EU
aw, The annulment proceedings, which ultimately led to
}e serninal 2005 judgment in Environmental Crimes (Case
C_176/03 Commission v Council discussed in section 11.3
below), allowed the EC] for the first time to pronounce
definitively on the crucial but hitherto unresolved issue
relating to the existence of Community legal competence
in the domain of envivonmentzl crime, and aspects of
criminal policy pertinent to the development of other
common EC policies under the auspices of the EC Treaty.
It is to this issue that this article now turns.

1.2 The struggle over legal competence: EC Treaty
or third pillar measure?

The European Commission’s move to publish the First Draft
PECL Directive raised some profound constitutional issues
concerning the legitimacy of first pillar instruments being
adopted that cut across the domain of criminal policy. The
EC Treaty has neve-r gr:mted any eXpress powers to the
Comimunity to enact legislative measures concerning
criminal policy. Silence on the part of the EC Treaty has
divided acadermic and EUl institutional opinion on whether
the Community has implied powers to take action in the
policy Feld. The matter is made all the more poignant in
that an affirmation of EC competence assumes that Member
States have agreed to pool sovereignty in 2 domain very
closely associated with the core elements of a nation state
and without having subj ected this transfer of power to full
and open political debate and agreement between Member
States and their national Parliaments in accordance with
domestic constitutional arrangements.
It is a basic principle underpinning the EC legal order
that the Community has not been afforded unlimited
competence to act. In contrast with a pation state, it does
not possess inherent competence to determine the extent
of its activities; it does not have 'Kompctenz—l(ompetenz’ :
Instead, the extent of the powers accorded to the
Comrnunity have been set dovwn by the EU Member States
by way of agreement in treaty form. This basic principle is
underscored by the attributed powers clause in the EC
Treaty, namely Article §5(1) EC which stipulates that the
Community must act within the limits of the powers
conferred upon it by the EC Treaty and of the objectives

26 Article 35(6) EU provides inter alia that the EC] has
jurisdiction to review the legality of framework decisions in actions
brought by the Commission on grounds of lack of competence,
infringement of an essential procedural requirement, infringement of
the TEU or of any rule releting to its application, or misuse of powers.

assigned to it therein. Provision is made within the EWU’s

treaty framework for the possibility of the powers of the
Community to be extended where necessary, this change
being subject to the consent of all Member States.”
However, the EC] has established in a series of cases that
the Community mé)' be held to have implied competence
+o take action in order to fulfil an established Community
objective, notwithstanding the absence of express powers
to take the specific action in question.” In practice the
dividing line between what is necessary and desirable to
fulfil a Community objective is a very difficult question to
answer conclusively from a purely legal perspective, not
least because Community objectives are crafted very broadly
inthe ECTreaty andare opento widely varying interpretations.
However, the distinction is crucial to determining the
boundaries of the Conununity’s legal competence to act.

The relevance of the imp]ie'd"PoWers dactrine
developed by the ECJ is akey issue in terms of the discussion
about the Ell’s involvement in criminal policy, given that
to date the EC Treaty contains no express powers for the
Cormununity to act on cTime in relation to any of its common
policies. As far as environmental policy is concerned, the
position is no different; the EC Treaty is silent on the
question of whether the Community has powers to take
action on environmental crime. Community policy is
founded upon a set of broad objectives and principles, as
stipulated in Article 174(1)—(2) EC:

Article 174

1. Community policy on the environment shall

contribute to pursuit of the following objectives:

.+ preserving, protecting and improving the

quality of the environment;

- protecting human health;

»  prudent and rational utilisation of resources;

= promoting measures at international level to
deal with regional or worldwide environmental
problems.

2. Community policy on the environment shall aim at
a high level of protection taling into account the
diversity of situations in the various regions of the
Community. It shall be based on the precantionary
principle and on the Principles that preventive

action should be taken, that environmental damage

should as a priority be rectified at source and that -

the polluter should pay.

97 Seeart 308 EC and art 48 ELL

28 Seeeg Cases 2815, 287/85 Germony v Council (Migratien cass,
[1987) ECR 3203, C-84/94 UK v Council (Working Time Directive
case) [1996] ECR I-5755.
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116 The emergence of European Union environmenta! criminal law — Part 1|

‘Whether or not an implied power exists for the Comumunity
to take action over crime, including environmental crime,
is a matter open to interpretation. Academic opinion has
been equally divided on this point.” As has been pointed
out, viewpoints often turn upon whether or not criminal
policy is regarded as a distinct field.* If it is considered to
be a policy field in its own right, then the absence of express
powers vested in the Community points towards the area
remaining as a policy area within the exclusive domain of
Member States, For the Community has no implied powers
to increase the range of its common policies and objectives,
unless these are necessary to the delivery of an existing

. task entrusted to it.*' However, if the application of criminal

policy is considered in a functional light; namely as merely
one of a mumber of potential ancillary tools for delivering
Community objectives, itis more likely to be accepted that

EC Treaty provisions on common policies have an implied

reach into the sphere of criminal policy. Several academic

commentators have talen the view that, in the absence of
expréss powers, the Community has no competence to
harmonise the national criminal laws of the Member
States.” Without an express mandate being granted to the
écmmunity, some have questioned the democratic
legitimacy of the proposition that the Community may have
implied competence,”® Others appear to have adopted a
more nuanced view, suEmiLﬁng that while the Community
is not vested with powers to approximate national criminal
rules, it does by implication have power to require Member
States to adopt criminal legislation in order to implement
EC obligations.* Some commentators are of the view that

29 See eg S White ‘Harmonisation of Criminal Law under the
First Pillar’ (2006) 31(1) European Law Review p 86; A
‘Weyembergh ‘Approximation of Criminal Laws, the Constitutional
Treaty and the Hapue Programme’ (2005) 42 Common Market
Law Review p 1571.
30 See cg the comments of B Sevenster 'Crisninal Law and EC
Law' (1992) 29 Common Markel Law Review p 67.
31 See eg Cases 281-5, 287/85 Germany v Council (n 28) at para
28 of judgment. See also Opinions 1/94 (Accession of the EC to the
WTO) [1994] ECRVI-5267, 2/94 (Accession of the EC to the ECHR)
[1996]) ECR I-7159. ’
32 See eg E Roger France 'The influence of EC Law on the
criminal law of the Member States’ (1994) 2 European Journal of

. Crime Criminal Law and Crimina] Justice p 354; M Delmas-Marty
'The European Union and Penal Law’ (1998) 1 European Law
Journal p §7; M Kaiafa-Gbandi “The Development towards
Harmonisation within Criminal Law in the EU —A Citizen's
Perspective’ (2001) 9(4) European Journal of Crime, Criminal Law
and Criminal Justice p 249.
33 See eg C Corstens ‘Criminal Law in the First Pillar?' (2003)
11(1) European Journal of Crime, Criminal Law and Criminal
Justice 144, Roger France (n 32) p 358.
34 See eg [ Bridge "The European Communities and the Criminal
Law” (1976) Criminal Law Review p 51; | Diné 'European
Community Criminal Law?' (1993) Criminal Law Review p 246;
Roger France (n32)p 354.
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the EC does have implied powers to take legislative action
on crime, taking the view that criminal law should be
considered as a potential instrument to be used to deliver
Community policy objectives.”

The impact of the amendments made to the EW's legal
framework in the 1990s, notably the creation of the third
pillar and particular amendments to the EC Treaty, did
nothing to lessen debate relating to the question of
Cﬂmmun_ity competence in relation to criminal Po]icy. A
number of commentators have been of the opinion that
the establishment of a set of EU treaty provisions specifically
relating to the area of crime in the form of the third pillar,
namely Title V1 01"‘ the TEU on Provisions on Police and
Judicial Cooperation in Criminal Matters, has had the effect
of Conﬁrmj_ug that the Comnlunily has no fegal competence
to take measures on crime. For instance, some
commentators have taken the view that the third pillar acts
effectively as an agreement by the Member States for
discussions on criminal policy at EU level to be held
exclusively under the auspices of the third pillar, with the
effect that the Community is prevented from adopting
measures in the same area. The third Pi]]ar is viewed by
this school of thought as a Jex specialis on matters of arime.
Some have Point::d to the passerelle (or briclging) clause
within the TEU, Article 42 EU, as evidence in support of
this interpretation.” This particular TEU provision enables
the Member States to transfer third pillar matters to fall
under the aegis of Title IV of the EC Treaty. The opinion
that criminal policy matters are vested exclusively within
the domain of the third pillar has, until the outcome of the
Environmental Crimes litigation, been consistently endorsed
by the Council of the EUL In addition, the specialist working
group on freedom, security and justice matters of the
European Convention undertaking preparatory work in
relation to the construction of the 2004 EU Constitutional
Trﬁ'.]ty, cxpressed the view that approximation of
substantive and procedural aspects of criminal law currently
fall under the auspices of the third pillar.*®

35 M Wasmeier, N Thwaites ‘The “Battle of the Pillars”; does the
EC have the power to approximate pational criminal laws?' (2004)
European Law Review p 614.

36 P-A Albrecht, § Braum ‘Deficiencies in the Development of
European Criminal Law’ (1999) 5(3) European Law Journal p 302.
37 See eg C Corstens 'Criminal Law in the First Pillar?’
(2003)11(1) European Journal of Crime Criminal Law and
Criminal Justice p 136; M Kaiafa-Gbandi 'Development towards
Harmonisation within Criminal Law in the EU — A Citizen's
Perspective' (2001) 9(4) Evropean Journal of Crime Criminal Law
and Criminal Justice p 42.

38 Final Report of Working Group X ‘Freedom, Security and
Justice’ to the Enropean Convention (WGX 14 CONV 426/02, 2
December 2002).
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However, a number of other commentators have
suggested that the amendments made to the EU’s
constitutional framework in the 1990s did not necessarily
have the effect of excluding implied Community legal
competence in the area of criminal policy. Notably, specific
provision™ is made within the TEU to guarantee that neither
the second nor third pillars may be interpreted or applied
so as to encroach upon the existing scope of Community

powers.** This undermines the view that the third pillar is

to be considered as a lex specialisin relation to the ECTreaty,
and atcordingly does not affect the existing scope of legal
competence of the Community. In addition, it has been
pointed out that the third pillar provisions do not appear
to confer comprehensive powers to the Union under the
auspices of Title VI to address the subject of environmental
crime.* Specifically, upon close inspection of Articles 29
and 3T(1)(e) EU, it appears that the remit for the Union to
harmonise national criminal rules under the auspices of
the third pillar appears limited. These provisions refer only
to certain types of crime that may be subject to
approximation as part of the third pillar’s freedom, security
and justice objective, namely: organised crime, terrorism
and drug trafficking, The third pillar does, however,
specifically provide for the possibility of measures being
adopted to facilitate cooperation between investigative,
prosecuting and judicial authorities to prevent and combat
crime.* Accordingly, it has been questioned whether the
third pillar provides an appropriate legal basis for the
adoption of all types of measures designed to combat
environmental crime, namely an area not specifically
addressed by Title VI TEU and a subject not specifically
flagged up for approximation under Article 31(1)(e) EUL®
It has been argued that the effect of Articles 135 and
280(4) EC, namely provisions incorporated within the EC
Treaty by virtue of the ToA expressly excluding the
possibility of the Community adopting rules on criminal
law relating to the cormmon policies of customs cooperation
and countering EC budgetary fraud, confirms that Member
tates do not rule out the possibility of the Community
having implied competence to combat crime in other policy
fields such as the environment.™ However, this particular
argument seems rather unconvincing, 1t appears instead far

39 See arts 29, first sentence and 47 EU

40 Wasmeier, Thwaites (n 35)p 614.

41 ibid p 628; AWeyembergh 'Approximation of Criminal Laws,
the Constitutional Treaty and the Hagne Progremme’ (2005) 42
Common Market Law Review p 1568; L Krimer 'Environment, Crime
and EC Law' (2006) 18(2) Journal of Environmental Law p 277.

42 See art 29 EU, first two indents,

43 Comte (n [4) p 153.

44 Wasmeier, Thwaites ‘ (n 35) p 625.

more plausible that the Member States included exclusion
clauses in relation to these two particular common policies
because it was apparent that the latter’s objectives directly
relate to combating i:articular types of criminal behaviour.
No doubt the Member States assumed that there was no
need to provide for exclusion clauses elsewhere, on the
grounds that the link between criminal policy and the other
Community common poh‘cies was too tenuous and remote
to consider that criminal policy powers were implied in

relation to thern.

1.3 Case C~176/03 Commission v Council
(Environmental Crimes)

Ir the absence of textual clarity on the existence of
Community competence in relation to environmental crime
in the EC Treaty and the marked difference of opinions
expressed within. the EU political institutional set up, it
ywas inevitable that the EC] would become involved at some
point to pravide judicial clarification on the matter. The
decision of the Council of the EU in January 2003 to adopt
the PECL Framework Decision® under the auspices of the
third pillar and reject adopting a first pillar instrument
provoked the European Commission inte bringing
annulment proceedings before the ECJ under Article 35(6)
EIL The Comumission submitted that the Council had acted
ultra vires in passing the third pillar instrument, given that
the PECL Framework Decision contained provisions
concerning matters which the Commission considered fell
within the remit of the frst pillar environmental policy,
specifically provisions concerning the definition of offences
and sanctions,

The PECL Framework Decision contained provisions
concerning both substantive and proc.edural aspects of the
application of environmental criminal law, It was far more
wide-Tanging in its scope than the Danish initiative of 2000,
and was loosely modelled upon the approach adopted by
the CPECL. Articles 2—4 of the Decision provided that
Member States were obliged to establish a set of common
environmental offences under their criminal laws,
committed or organised intentionally or Perpetratcd on
account of serious negligence. Article 6 addressed the
question of the extent of corporate liability for offences

committed for the benefit of legal persons. Articles 5 and -

7 contained general obligations relating to sanctions to be
applied in respect of natural and legal persons. As regards
natural persons, Article 5 provided that Member States
ensure that punishment would be secured through effective,
proportionate and dissuasive penalties, with deprivaﬁon

45 Council Dec 2003/80/]HA (O] 2003 L29/55).
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enabling the possibility of extradition at least in serious
cases’. Article 7 was more general in nature, leaving
Member States to determine whether to irpaose criminal
or non-criminal penalties, so long as the sanctions chosen
by them were ‘effective, proportionate and dissuasive’. Both
provisions set outa Jist of possible but not obligatory types
of non-criminal penalties that might be applied to corporate
and non-corporate offenders.*® In addition, the PECL
Framework Decision contained a number of provisions
related to facilitating cross-border cooperation on
environmental crime,*” which were accepted by the
Comumission as properly falling within the rernit of the third
pillar, on the grounds that these were matters more closely
connected to the subject of police and judicial coaperation
than environmental protection.*®

The ECJ pronounced judgment on the dispute between
the Comnmission and Council in' September 2005,* in one
of the most controversial and impor tant institutional legal
cases in recent times. Eleven Member States intervened in
support of the defendant Council of the EU, while the
European Parliament presented legal counsel in support
of the Commission. The judgment has been the subject of
substantial comment and analysis elsewhere,™ some of it
very critical,*' and need only be addressed relatively briefly

46 ibid arts 5(2) and 7(2)—(e).

47 ibid; namely, arts 8 (jurisdiction) and 9 (extradition and
prosecution), .

48 See Commission’s early appraisal of the extent of implied
powers of the Community under art 174 EC in SEC (2001) 227 (n 5).
49 Case C—176/03 Commission v Council (Envirenmentel Crimes)
[2005) ECR 1-7875.

50 See eg A Biondi, K Harmer '2005 in Luxemboury: Recent
Developments in the Case Law of the Community Courts’ (2007)
13(1) European Public Law p 33; A Dawes, O Lynskey “The Ever- -
longer Arm of EC Law: the Extension of Community into the Field
of Criminal Law’ (2008) 45 Common Market Law Review at p 156
esp.; M Hedemann-Robinson ‘The EU and Environmental Criminal
Lisbility: A Legal Analysis in the Light of the Recent Ruling of the
ECJ on EC Competence (Case C—176/03)' (2005) 6 Env Liability
p 149; E Herlin-Karnell ‘Commission v Council: Some Reflections on
Criminal Law in the First Pillar’' (2007) 13(1) European Public Law
p 69; P Jecobs ‘The Role of the EC] in the Protection of the
Eavironment’ (2006) 18(2) Journal of Environmental Law p 202 If
1 Krimer ‘Environment, Crime and EC Law’ (n 41) p 277; CTobler
‘Case Comment on Case C~176/03' (2006) 43 Common Market
Law Review p 835.

$1 Frands Jacobs, former Advocate-General of the EC], made the
following acerbic comment at a guest lecture in the United
Kingdom on the role of the EC] in environmental protection in
reaction to a comment in The fimes newspaper: ‘The judgment,
which the British government called “disappointing”, was according
to an editorial in The Times, “as omivous as it is deluded” and 2
“ransparent attempt at ernpire-building beyond the boundaries laid
down for Europe’s burcaucrats”. It was also branded a “lamentable
judgment” which strikes at the heart of national sovereignty and
Britain’s ability to decide the law for itsell. The editorial concluded
that “demacracy yesterday suffered a gricvous defeat in a court
whose contempt for sovereignty verges on the criminal”. However,

: Hedemann-Robinson {2008) 4 Env. Liability

here. The court in Environmental Crimes upheld the
Commission submission that the PECL Framework
Decision should be annulled on the basis that the decision
encroached upon the Comrnu.nity’s powers contrary to
Article 47 EU. While it confirmed that, as a general rule,
neither criminal law nor the rules of criminal procedure
fall within the Community's competence, according to the
court this:

doks not prevent the Community legislature, when the
application of effective, proportionate and dissuasive
criminal penalties by the competent national authorities
is an essential measure for combating serious environ-
mental offences, from taking measures which relate Lo
the criminal law of the Member States which it considers
necessary in order to ensure that the rules which it lays
down on environmental protection are fully effective *

The Member States had indicated in the firstthree recitals
to the PECL Framework Decision that criminal Penalties
were necessary for combating serious environmental
offences, a key factor that the court took into account in
affirming that a third pillar instrument had been agreed
which should have been based upon Article 175 EC.

In its judgment, the EC] appeared to take a broader
view of the scope of the Comrmunity’s implied powers than
the Commission. In holding that the first seven articles of

_ the PECL Framework Decision had violated Article 47 EU,
the court ruled that its provisions on sanctions should have
been adopted on the basis of Article 175 EC. As already
noted, Articles 5 and 7 of the PECL Framework Decision
contained some specific and detailed provisions regarding
the type of sanctions adopted at natiopal level by Member
States. Specifically, Article 5(1) required that, in serious
cases, punishable conduct must include penalties involving
deprivation of Liberty which can give rise to extradition.
Article 7 contained a list of non-criminal sanctions that
Meinber States could select when éa.nctioni.ug corporate
offenders. The Commission’s position with respect towards
sanctions had been that, while the Community could
require conduct in breach of EC environmental legislation
to be criminalised under pational rules, the EC did not have
implied powers to stipulate specific types of criminal sanctions.

In his opinion on the case delivered to the court in
May 2005, Advocate General Ruiz-Jarabo Colomer

on arrival today from Lusembourg to give this lectore, Lam glad ta
say that | was not arrested on charges of high treason’, Extract
from his lecture Jacobs “The Role of the EC]' (n 50) p 202.

52 Paragraph 48 of judgment in Case C—176/03.

ENVIRONMENTAL LIABILITY PUBLISHED BY LAWTEXT PUBLISHING LIMITED
www |awtax.com




[2008] 4 Env. Liability ; The emergence of European Union environmental criminal Jaw - Part 1 : Hedemann-Robinson 1T

considered that the Commmunity was not legally competent
to provide for specific types or levels of penalties in respect
of offences. He considered that Article 5(1) and Article 7
of the framework decision lay cutside the scope of first
pillar powers.” Given that the ECJ had not adopted the
approach taken by the Advocate General, it appeared that
the court had confirmed that the Cormmunity did have legal
competence to prescribe lepislative rules on both the nature
and Jevel of criminal penaltes, whereas the Community
legislature had determined it essential for the
implernentation of Community obligations to be enforced
by criminal law, The Comrmission interpreted the court’s
ruling in this light. Some have questioned, rather
unconvincingly, whether it was reasonable to come to such
a far-reaching conclusion.® The court did appear in one
partofits judgment to consider erroneously that the PECL
Framework Decision did not cornpel the Member States
to adopt specific types of criminal or other Penalties.
However, there was nothing of real substance in the
judgment to give the Commission cause for doubting that
the court had adopted a different conclusion to the Advocate
General.

The reaction of the Comumission to the judgment in
Environmental Crimes was both swift and far-reaching, The
importance attached to the judgment by the Commission
was demonstrated by the fact that it adopte& a
Communication®® a couple of months after the judicial
decision on 23 November 2005 for the purpose of setting
out its analysis of the judgment’s implications for the
subsequent development of EU decision-making inrelation
to criminal policy in general. The Communication
considered that, by virtue of the fact that the EC] had
annulled Articles 1—7 of the PECL Framework Decision in
their entirety, the court hed confirmed that the Community
was competent to prescribe not only the imposition of
criminal penalties and definition of offences but also the
nature and level of penalties. As a consequence, the
Commission sig‘naﬂed that it would now take steps to revise
existing EU legislative instruments in the field of criminal
policy so as to ensure that they accorded with the court’s
ruling. It announced that it would end the ‘double text’
mechanism that the EU ]agislaﬂve institutions had used up
until this point, whereby Community measures had been

53 See paras 83, 3¢ and 95 of the Advocate General's Opinion in
Case C—176/03.

54 Jacabs ‘The Role of the EC)’ (n 50) p 205; Dawes, Lynskey
(2008) “The Ever-longer Arm’ (n 50y p 137 fE

55 COM (2005) 583 Commission Communication to the EP and
Council on the Implications of the Court’s Judgment of 13
September 2005 (Case C-176/03 Commission v Cauncil)y (23
MNovernber 2005).

accompanied by third pillar instruments in order to compel
Member States to criminalise certain conduct. Typically, 2
double text approach would involve the EC measure
referring to an accbmpanying third pillar instrument
stipulatingin detail the nature and level of criminal penalties

to be applied at national level. In its Annex, the

Communication contains a list of proposed and adopted
EU poﬁcy instruments to be earmarked for legislative
revision. These include a first and accompanying third pillar
instrument adopted in 2005 on ship-source pollution.“’ On
the day the Communication was published, the Commission
decided to bring annulment proceedings in réspect of the
Council’s framework decision on ship-source pollution.
That litigation, which led to another important EC]
judgment in late 2007 addressing the subject of legal
competence, is discussed below in section IL.5.

II.4 The Second Draft PECL. Directive of 2007

It was not until early 2007 that the Commission decided
once again to take the initiative in developing a ge'neral EU
legislative instrument on enviromnental crime. In the wake
of the Environmental Crimes judgment, the next legislative
move was not immediately apparent. Rather ironically, the
Commission’s 2005 Communication appraising the

judgmant’s implications did not specify how it wogld'

approach the next stage of inter-institutional negotiations
on a legislative text. It might have been expected that the
onus would fall on the Council to forge a common position
on the amended First Draft PECL Directive under the co-
decision prccedm‘e,” given that it had lost the case.
However, the Council is under no legal obligation to act
upon a legisltive proposal, and for a considerable period
it-was not evident that the Conncil was prepared to proceed
to participate in the legislative process. In the autumn of
2006 the European Parliament had signa]lecl that it was
losing its patience, calling upon the Commission to issuea
fresh legislative proposal if the Council did not provide
legislative input on the draft directive.™

As a move intended to relaunch negotiations over a
Comrnunity legislative text, the Commission published a

fresh proposal for an EC directive on environmental crime

56 Directive 2005/35/EC on Ship-source Pollution and on the
Tntroduction of Penalties for Infringements and Framework
Decision 2005/667/JHA to Strengthen the Criminal Law
Frarnework for the Enforcement of the Law against Ship-source
Pollution (O] 2005 L255/11 and 164). )
57 Asforesecn to be the applicable legislative decision-making
procedure under art 175 EC, the legal basis of the draft directive.
58 Paragraph 8 ol EP Resolution P6_TA(2006)0458 of 26
October 2006 (Use of Criminal Law to Protect the Environment).
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in February 2007* (the Second Draft PECL Directive), As
expected, the draft instrument reflected the Commission’s
understanding on the impact of the Environmental Crimes
judgment with respect to the subject of sanctions, However,
the Second Draft PECL Directive did not simply tack ona
few provisions to the original proposal but crafted a
substantially different new initiative, This took on board
several elements of previously negotiated inter-
governmental agreements which were struck at European
level, as discussed earlier in this article, no doubt with a
view to making Council participation in legislative
negotiations more attractive and realistic. Notably, the
definition of common offences in Article 3 is modelled in
large part upon the structure and approach adopted in the
2003 PECL Framework Decision® and to a lesser extent

the 1998 CPECL:

Article 3 — Offences

Member States shall ensure that the following conduct
constitutes a criminal offence, when committed
intentionally or with at least serious negligence:
(a) the discharge, emission or introduction of a
quantity of materials or ionising radiation into air,
- s0il of water, which causes death or serjous injury
to any persom;

(b

frd

of a quantity of materials or ionising radiation into
air soil, or water, which causes or is erl)! to cause
death or serious injury to any person or substantal
damage to the quality of air, soil, water, anirnals or plants;

(c) the unlawful treatment, including disposal and
storage, transport, export or import of waste,
including hazardous waste, which causes or is likely
to cause death or serious injury to any person or
substantial damage to the quality of air, soil, water,
animals or plants;

(d) the unlawful operation of a plant in which a
dangerous activity is carried out or in which
dangerous substances or preparations are stored
or used and which, outside the plant, causes or is
Likely to cause death or serious injury to any person
or substantial damage to the quality of air, soil,
water, animals or plants;

59 COM(2007)51, Commission Proposal for a Diveetive on the
Protection of the Cavironment through Criminal Law (9 February
2007). See also accompanying Commission press releases on
RAPID: IP/07/166 and MEMO/07/50 (Brussels 9 February
2007) (available for inspection on the EU’s official website
www.europa.eu.int).

60 As confirmed in the Explenatory Memorandum to the Second
Draft PECL Directive, COM(2007) 51 5 5.1 p7

the unlawful discharge, emission, or introduction .

(e) the illegal shipment of waste as defined in Article

2(35) of Regulation (EC) No 1013/2006 of the

European Parliament and Council for profitand in
anon-negligible quantity, whether the shipment is
executed in a single operation or in several
operations which appear to be linked;

(f) theunlawful manufacture, treatment, storage, use,
transport, export or import of nuclear materials
or other hazardous radicactive substances which
causes or is likely to cause death or serious injury
to any person or substantial damage to the quality

of air, soil, water, animals or plants;

g

(g) the unlawful possession, taking, damaging, killing
or trading of or in specimens of protected wild
fauna and flora species or parts or derivatives
thereof;
the unlawful significant deterioration of a protected
habitat;

(i) the unlawful trade in or use of ozone-depleting

(h

Rl

substances.

It is apparent from the above provision that a number of
features previously spurned by the Commission were woven
into the legislative fabric of the Second Draft PECL
Directive. Notably, there are a number of significant
preconditions and h'z‘nits attached to the triggering of
liability. First, the vast majority of offences defined are not
abstract in nature, but focus mostly on concrete situations
of damage arising or the causing of a significant risk of
damage.®" Secondly, the 2007 draft instrument reflects
anthropocentric concerns and values contained in previous
intergove;rnme_ntal mstruments on env_i:orunental crime,
efpreésed by its focus on tzikj.ng actior in_resper_;t of conduct
causing or risking serious damage to human health zs well
as to the environment. In addition, the 2007 draft prioritises
human health protection over environmental
impairment, by virtue of the fact that the only
autonomous offence relates to pollution causing either
death of serious injury. Thirdly, a number of concepts
within Article 3 are uncertain in scope, such as the
requirement for several offences that damage to
environmental services must be at least ‘substantial’ or
constitute ‘significant deterioration’.

Aldin to the structuring used in the PECL Framework
Decision, the majority of offences are predicated on the
term ‘unlawful’.The Second Draft PECL Directive defines
‘unlawful’ to mean either an infringement of Community

61 ibid; the only abstract offences concern illicit trade in waste
and ozone depleting substances, as set out in art 3(e) and (k).
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Jaw or breaches of national environmental protection rules
and decisions of competent authorities.®* Its focus is,
therefore, not simply on EC environmental legislation but
also encompasses breaches of national rules aiming at
protection of the environment. The draft is also broader in
material scope by covering nuclear radiation.” By including
infringements of Community environmental protection
rules within the definition of ‘unlawful’, the 2007 draft
textis intended to avoid the risk of defendants relying upon
instances of defective transposition of Community
legislation at national level.® In other respects, the Second
Draft PECL Directive mirrors elements contained in the
PECL Framework Decision, including in respect of
carporate liability and inchoate offences.® Lileall previous
Commission-inspired initiatives, the approach of the draft
divective is to allow Member States a choice as to whether
to impose crirninal lHability.

As widely anticipated, the Second Draft PECL
Directive contains substantially enhanced obligations in the
area of criminal and non-criminal sanctions. The draft
text reflects the und erstandiﬁg that Community
legislation may determine both the type and severity of
sanction. Articles 5 and 7 of the 2007 draft contain
detailed provisions on sanctions, including certain
criminal and non-criminal penalties with minimum and
maximum thresholds,® tobe made available to punish both
patural and legal persons. The nature and level of sanctions
are based upon a three-step scale envisaged as a basic
guideline for sentencing rules agread in the conclusions
adopted by the Justice and Home Affairs Couneil in April
20029 Article 5 set out a list of criminal penalties to be
applicable by Member States to natural persons, tiered
according to three general levels intended to reflect the
perceived relative gravity -of an individual offence.
Specifically, it envisages Member States being obliged to
make the most serious types of offences causing death or

62 ibid art 2(a).
63 Itisarguable but unclear whether the subject matter of nuclear
radiation should be addressed under the auspices of the European

* Atomic Energy Treaty 1957, as amended, rather than the EC Treaty,
on the grounds that the former treaty may be considered to be Jex
specialis. =
64 This is 2 fundamental weakness of previous Ewropean
intergovernmental instruments on environmental erime.
65 Articles & (Liability of Lepal Persons) and 4 (Participation and
Instigation) COM(2007) 51.
66 Itis not clear how the stipulation of a maximum sanction could
be reconciled with the requirements of art 176 EC, which allows
Member States to maintain or introdace 'more stringent protection
measures’.
€7 See p 8 of the Explanatory Memorandum of the Second Dralt
PECL Directive, COM(2007) 51 and the press release of the [HA
Council of 25-26.2002 (accessible via the EU’s RAPID press
release database on www.curopa_ew.int).

serious personal injury punishable by a maximum of at least
between 5--10 years’ imprisonment, namely certain
intentianally committed crimes.® In respect of certain
offences committed with serious negligence and
resulting in death or serious personal injury, committed
with the intention of causing substantial environmental
demage or committed by way of organised crime,
Member States are obliged to make available for
punishment the maximum criminal sanction of at least
between 25 years’ irnprisonment.® Finally, Member States
are required under the draft proposal to ensure that certain
offences causing substantial environmental ddmage through
serious negligence would be punishable by a maximum of
atleast between 1-3 years’ imprisonment.mThe tiering of
offences reflects strong anthropocentric concerns and
vzlues relative to environmental protection. No minimum
specific sanctions. were forescen in respect of abstract
offences defined in Article 3 of the Second Draft PECL
Directive, although it contained a general obligation for
Member States to ensure that such violations would be
subject to ‘effective, proportionate and dissuasive criminal
sanctions’.” Accordingly, the approach adopted on
sanctions by the Second Draft PECL Directive reflects a
distinct move away from the earlier emphasis on
preveution fostered in the First Draft PECL Directive
of 2001. The 2007 draft text defers to Member States
as to whether to apply a range of non-criminal sanctions
to natural persons, namely: disqualification from
activities, publication of judicial decisions imposing
convictions or sanctions, or environmental reinstaterent.™

As regards the sanctioning of corporate offenders, the
Second Draft PECL Directive adopts a similarly detailed
and prescriptive approach. Member States are obliged in
Article 7 to set fines with maximum and minimurn scales
for corporate offenders, while retzining the choice as to
whether to classify the penalties as criminal or non-criminal
sanctions.” The draft divides offences according to the same
three levels of penalties applicable in relation to natural
persons under Article 5. Instead of custodial punishment,
the sanction used for corporate offendersis a fine. Member
States are obliged to stipulate a maximum fine of at least
between €750,000—1.5m for the most serious offences,
between £500,000—750,000 for the next most serious
category of offences, and between £300,000-500,000 for

68 COM(2007)51 avt 5(4).
69 ibid art 5(3).
70 ibid art 5(2).
71 ibid are 5(1).
72 ibid art 5(5).
73 ibid art 7{1).
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the least serious category of offences deemed by the draft
proposal to warrant a minimum specific figure for 2 financial
penalty.” If they so choose, Member States have the option
to apply a different system level to fines connected with
the relative financial strength of the offender,™ provided
that the system sets maximum fines at levels that are at
least equivalent to the minimum thresholds set by the draft
directive.” This option effectively confirms that Member
States can apply more stringent fines in practice than the
basic model envisaged in the draft text.” As is the case for
natural persons, the draft text allows Member States to
decide whether they wish to provide for a range of

accompanying non-criminal sanctions.™

.5 The Ship-Source Pollution and Intertanko
judgments (Cases C-440/05 and C-308/06)

Within 2 few months of publication of the Second Draft
PECL Directive, in the autumn of 2007 the ECJ issued
another key ruling on the subject of Community
competence in the area of environmental criminal policy.
Like the Environmental Crimes judgment, this raling had the
effect of requiring significant adjustments to be made to
the contents of an EC legislative draft on environmental
crime. Specifically, on 23 October 2007 the court
pronounced judgment on another dispute between the
Commission and Council involving questions of validity
relating to a third pillar instrument adopted in order to
combat environmental pollution generated by the marine
transport sector (the Ship-Source Pollution decision).”

The Ship-Source Pollution judgment and its background,

which have been the subject of substantial comment’

74 ibid arts 7(2)(c), (b) and (a) respectively.

75 The draft text refers to turnover or financial gain attained or
envisaged by commission of the offence as examples that could be
used as the basis for calculation of individual fines. :

76 ibid art 7(2) final para.

77 By way of comparison, fines for substantive breaches of EU
competition law, notably arts 81—82 EC, are required to be
calculated on the basis of up to 10 per cent annual turnover of a
defendant (art 23 of Regulation 1/2003 (O] 2003 L1/1). Asa
result, fines may be substantial and have a stronper chance of
rendering a deterrent effect. Far example, Microsoft was fined in
2004 by the Commission close ta €500m in respect of its abuse of a
dominant position prohibited under art 82 EC (Case COMP/C-3/
37.792).

78 ibid art 7(4) (2)~(g). This provision cites seven additional non-
criminal sanctions by way of example;: obligations relating to
environmental reinstatement or adopﬁng speniﬁc measures to
eliminate consequences of illegal conduct, exclusion from public
financial assistance, disqualilication from practising an activity,
judicial supervision and winding up orders, and the publication of
relevant judicial decisions such as those relating to conviction and/
or sanction.

79 Case C—440/05 Commissien v Courcil (23 October 2007) (ayr).
The judgment may be inspected on the EC]'s website:

www.curia eu,int,

: Hedemann-Robinson [2008] 4 Env. Liability

elsewhere,* need only be summarised here. As an integral
part of its maritime transport safety strategy, the
Community legislatare decided in 2005 to adopt under the
auspices of Article 80(2) EC, the relevant legal basis for
EC transport policy measures, a directive on combating
marine pollution from ships (Directive 2005/35).%
Legislative action had been deemed warranted on the part
of the Commission in the light of evidence of persistent
failures by the shipping industry to respect prohibitions of
discharges of significant quantities of pollutant from vessels
into the marine environment set down by international
agreement in the MARPOL 73/78 Convention."
Following the sinking of the Prestige oil tanker off the
Galician coast in the autumn of 2002, by the end of that
year Member States specifically called for common action

to be taken on the subject of ship pollution.® Directive

2005/35 requires Member States to take steps to combat
the discharge of polluting substances from ships into the
aquatic environment that contravenc internationally agreed
standards set under the auspices of the MARPOL 73/78
Convention, where the discharge is committed either
intentionally, recldessly or by virtue of serious negligence.
Originally, the Commission had proposed that the EC
measure should contain provisions obliging Member States
to provide for some specific minimum criminal and non-
critninal sanctions for natural and legal persons committing
infringements of its terms.™ However, the Community
legislature ultimately decided to use an accompanying third
pillar measure in order to address the subject of applying
criminal law. Specifically, the Council adopted a frameworlk
decision® in 2005 requiring Member States to establish

BO See eg A Dawes, OL)mﬁke)' ‘The Ever-longer Arm EC law: the
Extension of Community into the Field of Criminal Law' (2008)
45 Common Market Law Review p [31; M Faure 'The Continuing
Story of Environmental Criminal Law in Burope after 23 October
2007" (2008) European Environmental Law Review p 68; M
Hedemann-Robinsan “The EU and Environmental Crime: the
Impact of the ECJ's judgment on Framework Decision 205/67 on
ship source pollution’ (2008) 20(2) Journal of Environmental Law
279; ] Lowther 'Case Law — EC Law Criminal Penalties Case (C—
440/08)' (2007) 19 ELM p 305.

Bl Directive 2005/35 on Ship-Source Pollution (n 56).

82 1973 International Convention for the Prevention of Pollution
from Ships (12 [LM (1973) 1319), as amended by its 1978 Protacol
(17 ILM (1978) 546), and subsequently updated,

83 See notably, Transport Council's conclusions on ship safety and
pollution prevention of 6 Decernber 2002 and the Presidency
Conclusions of the European Council (Copenhagen 13 December
2002).

84 Sceart 4 of COM(2003) 92 Commission Proposal for a
Directive on Ship-source Pollution and on the [ntroduction of
Sanctions, Including Criminal Sanctions, for Pollution Offences (5
March 2003).

85 Council Framework Decision 2005/667/]HA to Strengthen
the Criminal Law Framewark [or the Enforcement of the Law
against Ship-source Pollution (0] 2005 L255/164).
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siminal offences and related specific penalties as a means
s enforce the EC directive (Framework Decision 2005/
67/JHA).

‘When first adopted, Directive 2005/ 35 did not contain
ay specific obligations on the part of Member States to
dopt criminal offences but cross-referred to the fact that
1e third pillar framework decision regarded infringements
f its terms as criminal offences.® The Community
\strument contained simply the standard mantra that
{ember States were obliged to ensure that infringements
sould be ‘subject to effective, proportionate and dissuasive
enalties’.’” However, in the wake of the Environmental
‘rimes judgment, the Commission considered that the
-amework decision in parts unlawfully encroached upon
Jommunity competence within the field of transport, and
s a consequence brought legal proceedings before the ECT™
vith a view to seeking “an annolment of the third pillar
Jeasure.

The Commission gained what could be described as a
artial victory in the Ship-Source Pollution case. The EC]
nnulled Framework Decision 2005/667/JHA on the
rounds that, contrary to Article 47 EU, certain of its key
rovisions contained obligations that should have been
egislated for under the auspices of Article 80 of the EC
Teaty. Specifically, these related to requirements on
Aember States to criminalise infringements of EC Directive
1005 /35 for natural Parsrmssg and to impose either criminal
st non-criminal liability on corporate offenders in respect
sf such infringements committed for their benefit. % In these
espects, the court confirmed the reasoning it adopted in
invironmental Crimes. However, supported by the Advocate
Jeneral’s opim'on" and contrary to the Commission's view,
he ECJ held that decisions over the type and level of the
wriminal penalties do not fall within the Community’s
;phére of competence.” Accordingly, the provisions
sontained in the framework decision relating to detailed
-rirninal and non-criminal sanctions fell within the remit
»fthe third and not the first pillar of the EU's constitutional

‘ramework. These provisions, imposing minimum
mprisonment terms for natural persons and fines for legal

86 Article 4 (Infringements) of Directive 2005/35.

87 ibid art 8 (Penalties).

88 Uander art 35(6) EUL

89 Articles 2 (Criminal Offences) and 3 (Aiding Abetting and
Inciting) of Council Decision 2005/667/THA.

90 jbidart5.

91 Opinion of Advocate General Mazak in Case C—440/05
Commission v Council, delivered on 28 June 2007.

92 See para 70 of the Court's judgment in Case C—440/05
Commission v Council.’ s

93 Articles 4 (Penalties) and 6 (Penalties against legal persons) of
Council Decision 2005/667/JHA.

persons,” were of a similar nature and structure adopted
in the Second Draft PECL Directive.

The Ship-Source Pollution judgment accordingly had the
effect of determining a major adjustment in legal appraisal
of the relative balance of powers between, on the one hand,
the Community and, on the other, the Union acting under
the aegis of the thivd pillar in relation to the area of criminal
policy in general. The EC] had confirmed that the
Community may, where it deems this to be essential to
fulfil one or more of its policy objectives, rcquire.Membcr
States to criminalise certain conduct and for that purpose
determine in broad terms the parameters of liability such
as defining common offences and requiring Member States
to aﬁ:ply their criminal laws to enforce against offenders
effectively, proportiona.tely, and dissuasively. However,
Cominunity competence does not appear to reach beyond
these elements, so that in particular matters relait_ing to
criminal procedure and specification of type and intensity
of sanction should be agreed upon under the legal basis
and decision-making arrangements foreseen inTitle VITEU
on police and judicial cooperation in criminal matters. In
the wake of the court’s judgment, in March 2008 the
Commission published a proposal® for a Community
directive to amend Directive 2005/35, so that the
provisions considered to have been adop'tcd ultra vires in
the annulled framework decision are to be incorporated
within the 2005 Community legislative instrument. A fresh
third pillar instrament will be promulgated in due course
to replace Framework Decision 2005/667/JHA and
provide areformed ‘double text’ package of EU legislative

" instrumentation on the subject of sanctioning illicit ship-

source pollution.

Subsequent to the Ship-Source Pollution case, the ECJ
has recently issued a judgment concerning the validity of
Directive 2005/35 which also has wider implications for
the future construction of criminal policy measures at
Community level. Specifically, in its preliminary ruling in
Intertanko in June 2008,% the ECT upheld that the EC
directive had been adopted in accordance with
requirements of the ECTreaty. In that case the International
Association of Indepen_clent Tenker Owners had sought
judicial review in the English and Welsh High Court in
respect of the validity of Directive 2005/35, on grounds

e, .

94 COM(2008) i34, Commission Proposal for a dralt Directive
amending Directive 2005/35 on Ship-source Pollution and on the *
Introduction of Penalties for Infringements (11 March 2008).

95 Case C-308/06 R v Secrerory of State for Transport, ex parte
International Association of Independent Tonker Ovwners (JTatercanko) et ol
(3 June 2008) (nyr). The judgment may be inspected on the ECJ's

website: wiww. curia.eu.int.
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that it not only contravened the standards set under
international law for liability exposure in respect of ship-
source pollution (both MARPOL 73/78 and the 1982 UN
Convention on the Law of the Sea(UNCLOS)), but also
that its use of general undefined concepts with regard to
the determination of infringements (eg serious negligence)
breached the Community legal principle ol legal certainty
and the closely related derivative principle of nullem crimen
nulla poena sine lege,” The High Court requested that the
EC] issue it with a preliminary ruling” on the question of
the legal validity of the EC directive. The ECJ held that,
since the Community was nota party to MARPOL and the
relevant provisions on innocent passage rights for vessels
under UNCLOS were not sufficiéntly precise or
unconditional, it would not be possible for the EC
directive’s validity to be examined in the light of these
international rules at the behest of private individuals.”
More significantly, the EC] also upheld that the Community
directive complied with the requirements oflegal certainty.

As a general point, the court noted that the general
principle of legal certainty under EC law required that rules
should be clear and precise, so that individuals may ascertain
their rights and obligations unequivocally and take steps
accord.ing]y.gg With regard to the undefined legal concepts
used in the EC directive to determine the extent of Liability

- for infringements of its provisions, the court noted that it

was impossible in any event to provide a (_:ompreimnsive
definition to terms such as intent, recklessness, and serious
negligence. Such concepts were, however, familiar to all
national legal systems of the EU Member States, The
concept of ‘serious negligence’ could be understood as
entailing an unintentional act or omission entailing the
commission of a patent breach of a duty of care. Moreover,
given that the directive was required under the ECTreaty'®
to be transposed into national law, national rules would be
required as an integral part of the implementation process
to be provided for appropriately detailed definitions on
liability.'® As a result, the court concluded that the rules
under Directive 2005735 had defined the scope of liability
for infringements ofits provisions with sufficient certainty.

Both the Ship-Souzce Pollution and Intertanko judgments
are relevant to the promulgation of general environmental
criminal legjslation adopted under the auspices of the EC

96 This translates roughly to mean no crime or punishment
without law to cover the offence in question.

97 Underart 234 EC.*

98 Paragraph 45 of the EC] judgment in Case C-308/06.
99 ibid para 69.

100 Artcle 249(2) EC,

101  ibid paras 71--78.
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Treaty. In the wake of the Ship-Source Pollution judgment it
was readily apparent to the EU political institutions that
the Second Draft PECL Directive’s provisions on penalties
required amendment. Its detailed provisions on penalties
would have. to be removed and transferred to an
accompanying third pillar instrument. The Intertanke
judgment has served to allay concerns that the general
terminology used in the Second Draft PECL Directive,
notably in relation to the definition of offences, might be
vulnerable from a legal certainty perspective.

iL.6 Agreement on the PECL Directive

Notwithstanding the challenges raised by the impact of the

Ship-Souzee Pollution case, the Community legislature hasat
the time of writing almost completed the legislative
procedure for adopting the Comumission’s Second Draft
PECL Directive. The Commission did not need to produce
a third draft proposal. Instead, the Council decided to
engage in crafting suitable amendments to the 2007
proposal oyer the autumn of 2007 and early months of 2008
via a specialist working party on substantial criminal law
operating under the supervision of the Council
Presidency.'”” Ensuing consultations with the European
Parliament'® were productive, leading relatively swiftly to
political agreement between the two institutions being
achieved at {irst reading stage of the co-decision procedure
on 21 May 2008."% At the time of writing both institutions
had yet to adopt formally the agreed legislative text.
Accordingly, it is evident that the Council has dropped its
concerns relating to the issue of Community legal
competence in criminal matters, in light of the ECJ’s
judgrnents in Environmental Crimes and Ship-Source Pollurion.

Although the PECL Directive has not yet been formally
adopted, the joint text agreed politically between the
European Parliament and Council has been published on
the European Parliament's website!® and the Commission’s
online database containing information on the state of

102 See eg Council of the EU Press Release 16183/07 (Press
286) of the minutes of the 2842ud Council Meeting (Environment)
(Brussels 20 December 2007). .

103 By the beginning of March 2008, the Slovenian Presidency
had consulted informally the Rapporteurs of the Eurapean
Parliament’s Committee on Legal Affairs and Committee on the
Environment, Public Health and Food Safety (see Council Doc
6749/1/08 REV! (DROIPEN 16) of 4 March 2008).

104 Asnoted in p 13 of the minutes of the 2874th Council
Meeting (Environment) (Luxemabourg § June 2008) (Council Doc
9955/08 (Presse 149)). ’
105 The agreed consolidated text of the prospective PECL
Directive is available for scrutiny as EP Document P6_TA-
PROV(2008)0215 on the Earopean Parliament's website:
www.europarl.europa. eu.

ENVIRONMENTAL LIABILITY PUBLISHED BY LAWTEXT PUBLISHING LIMITED
vewvilawtext.com




[2008] 4 Env. Liability: The emergence of European Union envirunmental criminal lawt — Part 1| ; Hedemann-Rohinson 125

progress regarding EU legislative proposals (PreLex). WA
it is most unlikely that this agreed text will be subject to
any subsequent substantial amendments, it is effectvely
already possible to see what the formal iegislative
instrument will eventually look like. For this purpose, it is
sufficient o focus on the main points of the agreed text.
Subject to some changes, the agreed version corresponds
in substantial part with the structuring and approach
adopted by the Commission's Second Draft PECL
Directive.

Asbefore, Articles 3—4 cover the definition of offences.
The core provision is Artidle 3, focusing on intentionally
committed and serious negligent conduct leading to damage

to the environment and/or human health:

Articla 3 — Offences

Member States shall ensure that the following conduct

constitutes 2 criminal offence, when unlawful and

committed intentionally or with at least serious’

negligence:

(a) the discharge, emission or introduction of a
quantity of materials or ionising radiation into air,
soil or water, which causes or is Jikely to cause death
or serious injury to any person ‘or substantial
damage to the quality of air, the quality of soil, the
quality of water or to animals or plants;

(b

the collection, transpart, recovery and disposal of

=

waste, including the supervision of such operations
and the after-care of disposal sites, and including
actions taken as a dealer or a broker (waste
management) which causes or is likely to cause
death or serious injury to any person or substantial
damage to the quality of aix, the quality of soil, the
quality of water or to animals and plants;

the shipment of waste, where this activity falls
within the scope of Article 2(35) of Regulation
(EC) No 1013/2006 of the European Parlizment
and of the Council of 14 June 2006 on shipments
of waste and is undertaken in a non-negligible

-:(C

=

quantity, whether executed in a single shipment
orin several shipments which appear to be linked;

(d) the operation of a plant in which a dangerous
activity is carried out or in which dangerous
substances or preparations are stored or used and
which, outside the plant, causes or is likely to cause
death or serious injury to any person or substantial
darnage to the quality of air, the quality of soi, the
quality of water or to animals and plants;

(ej the Producﬁon, processing, handling, use, helding,
storage, transport, import, export and disposal of
nuclear materials or other hazardous radicactive

substances which causes ar is likely to cause death
or serious injury to any person or substantial
damage to the quality of air, the quality of soil, the
quality of water or to animals and plants;

(6 the lilling, destruction, possession and taking of
specimens of protected wild fauna or flora species,
except for cases when the conduct concerns a
negligible quantity of those specimens and has a
neglipible irnpact on the conservation status of the
SpeCIes; i

(g) trading in specimens of protected wild fauna and
flora specfes or parts or derivatives thereof, except
in cases when the conduct concerns a negligible
quantity of those specimens and has a negligible
impact on the conservation status of the species;

(

o

any conduct which causes the significant
deterioration of a habitat within a prbtcc{e‘d site;

(i) production, importation, exportation, placing on

the market or use of ozone-depleting substances.

Although changes have been made to the original draft text
in order to flesh out in more detail a number of individual
heads of infringement and incorporate greater precision
into the main provision defining offences, the essence of
Article 3 remains unchanged. Two changes perhaps stand
out for particular comment here. First, it is noticeable that
all offences defined in Article 3 are now subject to the
precondition of being ‘unlawful’, and so none are
autonomous. The agreed legislative text limits this term to
encompassing the following: breaches of epvironmental
legislation adopted under the auspices of the EC or Furatom
Treaty and which are specified in Annexes'” attached to
the directive, or breaches of Member State rules or
decisions of national competent authorities intended to give
effect to such EC and Euratom legislation.** This contrasts
with the approach adopted in the text of the Commission’s
Second Draft PECL Directive, which also covers national
rules and decisions of national competent authorities on
the protection of the environment. Secondly, itis apparent
from these changes that the agreed textno longer reflects
a hierarchical approach regarding the consideration of
anthropocentric and ecological interests. Specifically,
human health and environmental protection concerns are
equally valued. In contast, the Commission’s Second Draft
PECL Directive envisaged creating an offence without the

106 htrp:/ /ec.curopa.cu/prelex.

107 Annex A lists EC environmental legislative measures and
Annex B lists certain Euratom legisltion in the 2greed text of the
prospective PECL Directive.

108 jbid are 2(a)(i)—(iii).
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need for proving “unlawful’ behaviour where either death
or serious personal injury have been caused as a resull of
discharge of pollutant materials into environmental media.
Article 4 of the legislative text agreed between the EP and
Council requires criminalisation of the incitement, aiding
and abetting of Article 3 conduct that is intentionally
committed.'” Atticle 6 of the égreed text on corporate
liability malces no significant changes to the Commission's
Second Draft PECL Directive.

As anticipated, the major changes to the prospective
legislation relate to the subject of sanctions. In line with
the Ship-Source Pollution judgment, all detailed specifications
relating to the type and level of sanction for natural and

legal persons have been removed from the relevant

provisionsin the agreed text, namely Articles 5 and 7. With
respect to sanctions for natural persors, Article § simply
requires Member States to ensure that Article 3 and 4
offences are punishable by ‘effective, proportionate and
dissuasive criminal penalties’. Article 7 imposes a similar
general requirement, with the ditference:that Member
States are allowed to determine whether penalties for legal
persons should be criminal or non-criminal in nature. The
agreed text does not cross-refer to any prospective third
pillar instrument that would address other aspects, such as
relating to the type and level of penalties, jurisdictional
issues, inter-statal cooperation in criminal investigations
and judicial procedures. However, it is to be anticipated
that a framework decision adopted under Title VITEU will
be adopted in due course so as to complement the
Community directive and complete the EU’s aim to address
all aspects of Member State cooperation on combating
environmental crime.

. Thé Community legislature has after all been prepared
to agree to adopt legislation on environmental crime,
although express powers have not been granted to the
Community to do so under the EC Treaty. This is perhaps
rather surprising, not least given that the Member States
have for some considerable period championed the need
to clarify the extent of the EU’s legislative powers by
reforming the current treaty framework underpinning the
Union, As discussed in the next section, the Union has
recently witnessed various attempts to try and clarify this
issue by way of overt amendments to the EU'’s current
constitntional architecture.

108 In comparison, the Commission’s 2007 draft prcpnsa.l was
broader in scope, covering instigation of and participation in
serious negligent as well as intentional conduct (art 4 of

COM(2007) 51).
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i The EU agenda for treaty reform and the
need for constitutional clarity’

Running alongside the specific sporadic and often
unpredictable twists and turns of legislative proposals,
counter proposals and legal challenges in the field of
environmental crime at EU level has been an important,
albeit to date unsuccessful, political initiative to raise the
level of transparency and accountability of EU decision-
making under the heading of constitutional reform. This
culminated in the signing of the Lisbon Treaty on 13

December 2007"° by all EU Member States. The treaty

containsa pumber of provisions that are very significant in
terms of their potential to reshape the debate as to how
the EU decides to enact measures in the future in the field
of environmental crime. Asis well-known, the referendum
held in Ireland on 12 June 2008 rejected Irish ratification
of the Lisbon Treaty. Given that the entry into force of the
Lisbon Treaty is dependent upon all 27 Member States

signing and ratifying it,'" it is doubtful that it will ever-

become legally bmd.ing.‘“zTia.e European Council decided
on 20 June 2008'" to postpone any collective decision over
the Irish ‘no’ vote and reconvene in October 2008 to
reconsider the issue. This effectively allows the Irish
government some breathing space to reflect on whether
or not it may propose going ahead with 2 second
referendum, asit did in relation to the Treaty of Nice 2001

and Denmark agreed to do in relation to the 1992

115

Maastricht Treaty''® after initial referendums on those

treaties resulted in majority ‘no’ votes. At the time of
writing (July 2008), it is too early to predict the fate of the

Lisbon Treaty with certainty."'®

110 Treaty of Lisbon amending the Treaty on European Union and
the Treaty establishing the European Community (O] 2007 C306/
1). In May 2008, the EU published consolidated versions of the
“Treaty on European Union and the Treaty on the Functioning of the
Eurapean Union, in anticipation of the impact that entry into force
of the Lisbon Treaty would have on the legal framework of the EU
(0] 2008 C115/1).

111 Article 6(2) of the Lisbon Treaty.

112 Pending a decision by Ireland on its next steps, the President
of Poland Lech Kaczynski has decided to suspend completion of Polish
Tatification of the treaty (zs reported in The Guardion "Poland Threatens
Sarkozy’s Scheme to Rescue Lisbon Treaty’ (2 July 2008) p 18).
113 See paras 1-5 of the Presidency Conclusions of the Brussels
European Council of 19—20 June 2008, COL Doc 11018/08.
Conclusions zvaileble for inspection at: http://

www.consilium .europa.eu/ueDocs/ cms_Data/docs /pressDatal‘
:nfEc/lOl345.Pdf.

114 O] 2001 CBO/1.

115 Original version of the Treaty on European Union 1992 (O]
2002 C191/1).

116  Atits june 2008 summit, the European Council also noted
that Czech ratification of the treaty is subject to the Czech
Constitutional Court ruling in proceedings pending before it that
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The origins of the initiative for a fundamental
constitutional reform of the EU may be traced bacl to two
significant joint declarations made by the Member States
around the turn of the millennium in the Treaty of Nice
(ToN) 2001 and followed up at a European Council
summit at the end of 2001, In recognising that the ToN
completed institu tional changes necessary for the
accession of new Member States, its Declaration 23
called for a ‘decper and wider debate about: the future
of the European Union’, recognising a ‘need to improve
and monitor the democratic legitimacy and transparericy
of the Union’. Specifically, it envisaged that this should
involve a process addressing, inter alia, the following
questions to be addressed at an intergmfcrnmental
conference (IGC) in 2004: how to establish and monitor 2
more precise delimitation of powers between the EU and
its Member States, reflecting the principle of subsidiarity;
the status of the Charter of Fundamental Rights of the EU,
a simplification of the treaties of the EU with a view to
making them clearer and better understood; and the role
of national parliaments in ‘the European architecture’.
These statements of intent were followed up by the
European Council summit in December 20017 in the so-
called ‘Laeken Declaration on the Future of Earope’,’®
which officially launched the convening of a convention on
the future of Europe with a view to drawing up a document
to constitute a starting point for discussions at [GC level.
The Laeken Declaration considered that four key questions
should be considered in the context of treaty reform
discussions, namely: how to secure a better division and
definition of competence in the EU; simplification of the
EWspolitical instruments; how to attain more democracy,
transparency and efficiency within the EU institutional set
up; and consideration of the question of the need for the
adoption of a constitutional text for the EUL

The first of these questions is particularly relevant in
relation to the development of 2 common policy on
environmental crime, where to date no express or clearly
implied mandate for fivst pillar involvement exists. The

the Lisbon Treaty is compatible with the Czech constitutional
order, There are no longer any question marks over UK ratification
as the High Court in England and Wales dismnissed an applicadon
for judicial review of the UK Government's decision not to helda
referendumn on the Lisbon Treaty on 25 June 2008 in B (on the
application ofWheeler) v Office of the Prime Minister and Anocher [2008]
AlL ER (D) 333, At the time of writing in July 2008, 13 EU
Member States had completed ratification of the Lisbon Treaty.

117 Presidency Conclusions of the European Council Meeting at
Laeken, 14—15 December 2001 (Council Doc SN 300/1/01
REV1).

118 ihid Annex [ (Laeken Declaration on the Future of the
European Union).

following comments in the Laeken Declaration are
especially pertinent, and highlight ongoing challenges
concerning transparency and democratic accountability
issues facing the Union: :

A frst series of questions that needs to be put concerns
how the division of competence can be made more
transparent. Can we thus make a clearer distinction
between three types of competence: the exclusive
competence of the Union, the competence of the
Member Statesand the shared competence of the Union
and the Member States? At what level is competence
exercised in the most efficient way? How isthe principle
of subsidiarity to be applied here? And should we not
male it clear thatany powers notassigned by theTreaties
to the Union fall within the exclusive sphere of
i Coi'npete:nc.e of the Member States? And what would be
the consequences of this?
]
Lastly, there is the question of how to ensure that a
redefined division of competence does not lead to a
creeping expansion of the coxnpetence of the Union or
to encroachment upcn the exclusive areas of
competence of the Member States and, where there is
no provision for this, regions. How are we to ensure at
the same time that the European dynamic does not
come to a halt? In the future s well the Union must
continue to be able to react to fresh challenges and
developments and must be able to explore new policy
areas. Should Articles 95 and 308 of the [EC] Treaty
be reviewed for this purpase in the light of the ‘acquis

jurisprudential’?'?

The Laeken Declaration’s concern with regard to the issue
of creeping Community competence directly relates to the
lack of transparency and democratic accountability
surrounding the operation of the doctrine of implied powers
in EC law. As already mentioned earlier in this article, the
caselaw of the ECJ on the extent to which the Community
has implied power to fulfil 2 Community policy objective
is difficult to determine in practice and rests ultimately on
the judicial determination of the EC] itself. The application
of the implied powers doctrine in EC law has raised
concerns that, if applied in an expansive manner, it may
undermine a fundamental democratic principle
underpinning the EU treaty framework that Member States
determine the extent of the powers that the Community is

119 Section Il (Challenges and Reforms ina Renewed Union) of
Annex 1, pp 21-22.
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able to exercise in relation to the discharge of policy. In its
famous ruling in the Brunner case,'? confirming the
compatibility of the TEU with the Basic Law of the German
constitution, the German Federal Constitutional Court
sounds a clear note of warning with regard to the subject
of implied powers at EU level, Specifically, it declared that,
although under the principle of attributed powers which
governs the EU's legal system a particular EU treaty
provision conferring duties or powers can be interpreted
in the light of treaty objectives, a (reaty objective is not in
itself sufficient to create or extend the duties or powers of
the EUL'' Accordingly, it declared that Germany would
not, under its constitutional law, be legally bound by any
interpretation of the ECTreaty that would be equivalent to
an extension of the treaty.'?

The Treaty establishing a Constitution for Evrope
2004'* (TECE) which resulted from the IGC negotiations
took on board the concerns expressed in the Lacken
Declaration and envisaged a much more transparent legal
basis for the promulgation of EU measures in relation to
approximation of Member States’ criminal laws than exists
under the current treaty framework of the Union.'™ The
TECE never came into being as it was not ratified in
referendurms held in France and the Netherlands in May
and June 2005; the governments of these countries decided
not to hold second ballots on the treaty. Subsequent to the
demise of the TECE, in June 2007 the European Council
under the auspices of the German Presidency decided to
relaunch the political initiative over EU treaty restructuring
with a fresh treaty proposal. Presented as a reforming
instrument as opposed to a constitutional blueprint for
Europe, the Lishon Treaty was subsequently signed by all
Member States on 13 Deceraber 2007. Given that the
provisions contained in the TECE and the Lisbon Treaty
with regard to the legislative écmpetence of the Union on
criminal policy matters are essentially the same, discussion
in this article focuses on the relevant treaty norms in the
Lisbon Treaty.

Unlike the current EC Treaty and TEU, the Lisbon
Treaty 2007 specifically and expressly provides for decision-
malking procedures relating to the promulgation of EU

measures designed to harmonise criminal laws of the

120 Manfred Brunner et al v The European Union Treaty (Cases 2 BvR
2134/92 and 2159/92) [1994] | CMLR 57.
121 ibid para 38 of judgment.
122 ibid para 39 of judgment.
123 O] 2004 C310/1.
124  See art II[-271 TECE. For reasons explained below, this
provision will not be considered in detail in this article.
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Member States. The key provision is Article 83'% of the
prospective Treaty on the Functioning of the European
Union (TFEU), a treaty that the LisbonTreaty will establish
as a replacement to the current EC Treaty if it enters inta
force.'” Article 83 TFEU is housed within Chapter 4
(Judicial Cooperation in Criminal Matters) of Title VTFEU
(Area of Freedom, Security and Justice).'”” Effectively, Title
VY of the TEEU is based upon a merging as well as expansion
of the policy fields covered by Title IV of the ECTreaty (on
Visas, Asylum, Immigration and other Policies related to
Free Movement of Persons) and those policy areas
addressed in Title VI of the corrent TEU (on Police and
Judicial Cooperation in Criminal Matters). In addition to
establishing a more transparent decision-maldng framework
for the development of EU criminal policy, Article 83 TFEU
introduges a far more consensual decision—making process
at the level of the Council of the EU, with the effect that
the principle of unanimity among Member States ultimately
trumps the standard method of qualified majority voting
(QMV) in Council decision-maling envisaged to apply in
relation to TFEU policy matters. It is clear that Article 83
TEEU is intended to serve as the relevant sole provision
determining decision-making over crimin;l policy matters
at Union level, First, the article is a lex specialis to other
provisions containing generai mandates for Union
engagement in policy sectors such as environmental policy.
Secondly, the TFEU makes it clear that the Eu'ropean
Parliament and Council must refrain from adopting acts
not provided for by the relevant legislative procedure in
the area in question.'”® These clauses rule out any prospect
of Article 192 TEEU, the successor equivalent provision to
Article 175 EC, being used as an alternative legal basis for
the adoption of EU measures on environmental critne.
Article 83 TFEU contains two potential legal basés for
the adoption of EU directives to approximate national

125 The treaty numbering for the TFEU used in this article is the
one applied in the consolidated versions of the Treaty on the EU
and Treaty on the Functioning of the EU published in May 2008 in
the EU's Official Journal (O] 2008 C115/1),

126 If it enters into lorce, the Lisbon Treaty will discontinue usage
of the terminology 'European Coramunity’ so that the European
Union a5 sole legal entity will take over responsibility for
discharging treaty provisions formerly taken care of by the EC
under the auspices of the EC Treaty. The Union is to be founded on
the TEU and TFEL, the two treaties having the same legal value
(see art 1 TEU, third para and art 1{2) TFEL, a5 amended by the
LisbonTreaty). A specia] distinct regime will continue to apply in
relation to the European Atomic Energy Community Treaty 1957
(EAEC), as amended (see Protocol 2 amending the Treaty
establishing the EAEC of the Protocols annexed to the Treaty of
Lisbon (O 2007 C306/99)).

127 Articles 67-89 TFEUL

128 Artele 296 TFEU, [inal sealence.
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criminal laws in Articles 83(1) and (2) respectively. From
the perspective of environmental policy, Article 83(2) is
the most significant provision. Both legal bases envisage
decision-making at Council level as being governed
principally by way of QMV. However, the use of QMV is
heavily qualified by a number of derogations requiring
Council unanimity, notably the special procedure contained
in Article 83(3) enabling any Member State to force a

- suspension of QMV. In addition, itis envisaged under Article
76 TFEU that legislative proposals for both procedures
could be introduced formally either by a quarter of Member
States or by the European Commission; this would end the
latter’s current monopoly in proposing legislative initiatives
on environmental crime to the extent they are covered by
Article 175 EC. Article 83(1) TFEU provides for the
adoption of directives by way of ordinary legislative
]:)ro:::arlure’23 to establish minimum rules concerning the
definition of certain criminal offences and sanctions in the
areas of particularly serious crime with a cross-border
dimension, resulting from the nature or impact of such
offences or {rom a special need to combat them on a
common basis. A specific list of the areas of crime covered
by the treaty provision is provided; none of these areas
specifically refers to or directly addresses environmental
criminal offences.

However, Article 83(1) further provides that, ‘on the
basis of developments in crime’, the Council may decide-
on the basis of unanimity and after gaining the EP's consent
to expand the list to identify other areas of crime. For a
number of reasons, it is not expected that this provision
would be likely to be used to provide a legal platform for
the adoption of Unijon measures on environmental crime.
First, the EU legislature would be faced with having to
justify prospective measures on environmental crime on
the basis of parameters which may be considered from an
environmental protection perspective to be either arbitrary
(cross-border dimension) or vague and difficult to satisfy
(special need). Secondly, before Article 83(1) could be
utilised to enact measures on combating environmental
crime, unanimous agreement would have to be obtained at
Council level after providing evidence of'developments in
crime’ that would warrant such an eddition. Thirdly, the
alternative legal basis for legislative action contained in
Article 83(2) offers a much more coherent platform upon
which to proceed.

129 The TFEU envisages the ‘ordinary legislative procedure’ to
replace the co-decision procedure currently used in Community
legislative decision-making under art 251 EC, The ordinary
legislative procedure is described in art 294 TFEU.

Article 83(2)TFEU provides a legal basis whichis based
on the broad reasoning utilised by the EC] in the
Environmental Crimes j udgment to justify environmental
crime measures under the auspices of Article 175(1) EC.
Specifically, the treaty provision provides a broad and
flexible mandate to the EU legislature based on the criterion
of essential need in relation to policy implementation:

Article 83 [TFEU]

[
2. If the approximation of criminal laws and regulations
of the Member States proves essential to ensure the
effective implementation of a Union policy in an area
- which has been subject to harmonisation measures,
directives may establish minimum rules with regard to
the definition of criminal offences and sanctions in the
areas concerned. Such directives shall be adopted by
the same ordinary or special legislative procedure as
was followed for the adoption of the harmonisation
measures in question, without prejudice to Article 76.

This particular legal basis for decision-making would be
particularly well-suited to the adoption of measures on

_environmental crime, particularly asit follows an approach

to policy development with which the principal EU
institutions and stakeholders are femiliar.

As mentioned earlier, Article 83(3) TEEU provides for
a special deviation within the Council of the EU from the
standard rule of QMY envisaged in the ordinary legislative
procedure, and is commonly lnow asan ‘emergency break’
procedure, providing a safeguard for the preservation of
national sovereignty. Specifically, it provides that where a
Council member considers that a draft directive based on
either Article §3(1) or (2) ‘would affect fundamental aspects
ofits crirninal justice system’ the member may request that
the proposal be referred to the European Council,
whereupon the ordinary legislative procedure is to be
suspended. If within four months there continues to be
disagreement among Member States, the proposal will not
be considered any further. However, if at least nine Member
States wish to pursue its adoption, then the measure may
be adopted by those Member States on the basis of enhanced
cooperation and related decision-making procedures under
the auspices of Article 20(2) TEU and Title Ii TFEUL"™
This would mean that a core of Member States would be
able to adopt EU environmental crime measures as binding
among themselves alone, with the other Member States

TR T

130 Articles 326-334 TFEU, notably art 329 TFEU.
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" remaining unaffected froma legal perspective, unless and untl

they might wish to participate in the enhanced cooperation.

Accordingly, it can be seen that Article 83 TFEU
introduces a considerable amount of influence for individual
Member States over the legislative process in rélation to
Union policy on crime. Notably, it ensures that it would
not be possible to foree through legislative instrumentation
on the supranational basis of QMV. Both legal bases for
policy development in Article 83 TFEU are ultimately
subject to the principle of Coancil unanimity having to be
applied. where this is required by one or more Member
States. The United Kingdom, [reland and Denmark have
additional safeguards, in that their special opt-in
arrangerments negotiated in relation to Title IV of the EC
Treaty are carried over 50 as to apply to the whole of T itle
VTEEU. "' Consequently, these three Member States will
have to provide the EU with specific notification from the
outset if they wish to participate in the a&opt’lon of any
measure adopted under Article 83 TFELL

In this context it should also be mentioned that the
Lisbon Treaty 2007 creates specific powers for Member
State national Parliaments to issue reasoned opinions if they
consider an EU legislative Proposal is in breach of the
principle of subsidiarity. 132 {f a majority of reasoned opinjons
are against a particular Commission legislative proposal
covered by the ordinary legislative procedure, not only will
the Commission have to justify why it considers that the
proposal complies with the subsidiarity principle, but the
EP and Council will be required to undertake a review to
scrutinise compatibility with the subsidiarity at first reading
If either 55 per cent of the Council members or a majority
4f EP votes cast consider the proposal to conflict with the
principle of subsidiarity, the legislative initiative is to be
given no further consideration.

If they ever come into force, Article 83 TFEU together
with the revised Protocel on Subsidiarity and
Proportionality will have a profound impact on the future
decision-making process at EU level in relation. to political

strategies on environmental erime.

B AT R N,

121 See Protacal (Mo 21) on the position of the United Kingdom
and Trcland in respect of the Area of Freedom, Seeurity and Justice
(0] 2008 C115/295; O] 2007 C306/185) and Protocol (Mo 22)
on the position of Denmark (O] 2008 C115 /299; O] 2007 C306/
187), annexed to the TEU and TFEU as amended by the Lisbon
Treaty 2007, Both protocols are contained in the consolidated
versions of the TELl and TEFU, s amended prospectively by the
Lisbon Treaty 2007, published in the EU Official Journal (O] 2008
C1Ls).

132 See the Protocol on the Application of the Principles of
Subsidiarity and Proportionality, as adopted by the Lisbon Treaty in
order to replace the existing 1997 Protacol of the same title
attached to the EU Treaties.
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First, an impor tant innovation and improvement would
be that the EU policy-making process would be considerably
simplified. Specifically, the Union’s legislative process would
become much less complex, with all aspects of policy
cooperation able to be housed within a single legislative
instrument with exactly the same type of decision-maling
procedure being applicable. The existing method of using
the ‘double text’ approach, namely first and third pillar
instruments for distinct aspects, would end. The legal effects
of a legislative package on environmental crime would
accordingly be uniform, rather than fractured asis the case
at the moment. Secondly, in providing for the first time an
express mandate for the EU to cooperate upon criminal

matters in the environmental domain, including notably®

the aspect of approximation ofnational laws, the TFEU also

. unequivocally confers the requisite element of democratic
"legitimacy to support the pronmlgatiou of EU législhtion

on environmental crime. Thirdly, another significant change
would be the considerable enhancement of the powers of
individual Member States. Policy development at EU level
could ultimately be forced by a single Member State to be
subject to the principle of consensus being achieved within
the Council. This would effectively introduce a strong
intergovernmﬁntai quality to the decision-making process.
The powers of influence vested in national parliaments
under the Lisbon Treaty would serve to underscore the
revitalisation of the influence of national sovereign interests
in this regard. These innovations would transform the
current sapranational framework of EU decision-making
in the field, according to which the Council decides by way
of QMV on the basis of Article 175 EC.

IV Appraising the need for EU intervention
in environmental crime

The question of legal competence is part of a broader and
deeper political discussion surrounding the legitimacy of
Ell intervention in the area of environmental crime. Testing
whether or not a particular legislative instrument has been
founded uponan apprapriate legal basis doesnot, of course,
specifically address more important questions as to whether
or not the type of political tool or legislative forum selected
is actually suitable to achieve agreed policy obj ectives. This
section considers briefly some of the key arguments that
have been raised to jusﬁfj and question the appropriateness
of EU action on environmental crime, parﬁcular}y with
regard to its decision to use criminal law as a means t©
enhance law enforcement. Two distinet-but related issues
concerning suitabi]ity avise in connection with the
emergence of the EU as a site for policy cooperation in

combating environmental crime. These relate first to
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whether, and to what extent, an EU, as opposed toa national
respouse to environmental crime is justified. This discussion
brings into play operation of the subsigiarity principle.
Secondly, some have questioned the need for minimum
criminal sanctions to be introduced at EU level, given that
non-criminal sanctions may arguably be just as effective, if
not more effective. This particular angle to the discussion
on suitability relates to the question of the proportionality
of EU measures. The perspectives of subsidiarity and
Proportiona}jty will be addressed in turn,

IV.1 Subsidiarity and the suitahility of EU measures

Asindicated above, part of the debate about the degree to
which EU intervention on environmental crime is
appropriate concerns the issue of the level of governance
that should be selected in determining the extent to which
a commen approach to policy between Member States
should be developed. Specifically, this issue raises questions
about the extent to which, if at all, policy competences
should be allocated between EU and national levels in order
to facilitate attainment of particular policy goals, such as
combating environmental crime, agreed by all Member
States to be desirable, Under the current EU constitutional
framework, political negotiation over the extent to which
EU intervention is appropriate in policy fields shared
between EU and Member States, such as the environment,
is conducted within the broad terms set down by the
subsidiarity principle, which was incorporated into the EU
treaty [ramework'® by virtue of the TEU in 1892. Article
5(2) of the ECTreaty, the principal EU treaty provision en
subsidiarity, clarifies that the subsidiarity principle requires
evidence that Community action in an area of shared
competence is best suited to achieve the relevant common
policy objectives, on the grounds that they cannot be
sufficiently achieved by action taken by Member States
individually and can therefore, by reason of the action’s
scale or effects, be better achieved by the Comumunity. The
EC Treaty accordingly contains a presumption that, unless
the EU decides otherwise, the level of the pational state
should be considered as the most appropriate site of
governance for areas of shared competence. ’

As far as environmental crime is concerned, the debate
over selection of levels of governance has been muted, not
least because the EU political institutions have been in
agreement that some form of Union dimension to policy
development is warranted, Specifically, the institutional
conflicts between Council and Commission have centred
.around the type of EUinvolvement, namely whether policy

133 Seeart 5(2) EC and art 1 EUL

cooperation should be negotiated via the supranational
arrangements of the European Community or under the
auspices of the intergovernmentalist framework of Title VI
of the TEUL Inter-institutional debate has not turned upon
the question of whether EU intervention is needed. The
subsidiarity principle might receive closer attention if the
Lisbon Treaty is ever ratified, given that, as mentioned
above, the treaty envisages vesting national parliaments with
pew powers of inflluence over the application of the
subsidiarity principle.** However, this appears unlikely."*

The Commission’s approach has assisted in minimising
any significant potential for inter-institutional conflict
within the EU over application of the subsidiarity principle.
From the outset, the Commission’s basic position has always
been to recognise the importance of retaining as rnuch
national sovereignty as possible when proposing to stipulate
cornmoen minimum standards on environmental erime. Its
aim has never been to propose full-scale harmonisation of
all aspects of national environmental criminal laws, but
instead to ensure that a minimum common level of sanction
may be expected to apply across the EU with respect to
the perpetration of the most serions instances of culpable
breaches of first pillar environmental legislation.
Accordingly, the Commission's First and Second Dralt
PECL Directives grant Member States considerable
autonomy as to how they should implement various key
concepts underpinning the legislative texts, such as
questions relating to the definition of mens rea (inteation,
serious negligence) and substantial damage. ™

The proposals allow Member States to decide whether
or not they are to establish criminal lability for legal
persons, corporate crime constituting a notable source of
serious breaches of environmental legislation. In addition,
the Commission’s proposals have coosistently left Member
States to determine what type of sanction they are to apply

134 Torinstance, it is not inconceivable that national parliaments
might use powers envisaged to be granted to them under the
Lisbon Treaty in order to register strong concerns about the Union
taking decisions directly impinging on issues of personzl criminal
culpability and liberty, given that the EU’s legislature is not wholly
divectly elected.

135 To date there does not seem to be 2 notable degree of adverse
nationzl parliamentarian opinion n relation ta the corrent EU
legislative developments on environmental crime. The UK
Parliament, for instance, has been prepared to signal its acceptance
of the adoption of a PECL Directive: see eg 20th Report of the UK
Parliament’s House of Commans Select Committee on European
Scrutiny (2007-08 Session), 2 April 2008 (available for inspection
at hitp:/ /www.parlizment. the-stationery-office.co.uk).

136 See eg Comte (n 14) p 149, F Comte 'European
Environmental Criminal Law — recent developments' Yearbook of
Eurgpean Enviropmental Law (QUP Oxford 2005), p 216; Wasmeier,
Thowaites (n 35 ) p 629 fn 21.
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in individual cases. Contl'zu'y to doubts voiced b_y some

"7 the Commission’s draft proposals have

commentators,
never required Member States to impose specific types of
sanction, subject to the basic requirement that they be
effective, proportionate and dissuasive. Instead the
proposals require Member States to ensure that their
national laws include the possibility of certain types of
sanction being made applicable in vespect of dealing with
certain defined environmental offences. The decision as to
what type of sanction, criminal or non-criminal, is to be
selected with respect to a natural or legal person’s conduct
was always to be a matter for national authorities, and not

determined by EC legislation.®®

IV.2 Proportionality and EU environmental eriminal faw

The second strand of discussions relating to the suitability
of EU action on environmental crime concerns whether
ornot the EU should be focusing on the adoption of criminal
law instruments as the most effective means of enhancing
implementation of its environmental protection legislation.
In substance, one could describe this particular debate as
focusing on the proportionality of policy tools used by the
EU in order to meet its objectives. Proportionality isa key
principle of the EU’s legal system and is crystallised inost
clearly in the ECTreaty requirement that any ‘action by the
Community shall ot go beyond what is necessary to achieve
the objectives of this Treaty’."” This broader debate
cancerning the suitability of EU political intervention in
the area of environmental crime has been the subject of
substantial comment and anal}rsis. 2 A number quuestions
bhave been raised as to whether the EU political institutions
are right to ‘conclude that it is essential that a minimum

137 See Corstens (n 37) p 137 and M Faure "European
Environmental Criminal Law: DoWe Really Need 117 (2004)
European Environmental Law Review 18 p 23,

138 Explanatory Memorsndum of the Commission’s First Dralt
PECL Directive (COM(2001)139) s 3.(c).

139 Article 5(3) EC.

140 See eg G Heine, C Ringelmann ‘Approximation of European
Criminal Legislation’ and P Pagh 'Administrative Criminal Law
Systems in Eurape: An Asset for the Environment?’ chs 17 and 15
in F Comte, L Krimer (eds) Environmental Crime in Europe: Nules of
Sanctions {Europa Publishing 2004); F Comte ‘Environmental
Crime and the Police in Europe: a Panovama and Possible Pahs for
Future Action’ (2006) European Environmental Law Review p 190;
M Faure 'European Environmental Criminal Law: Do we really
need it?’ (2004) Earopean Environmental Law Review 18 at 23;
Faure (n 80) p 70; T Hitchcock, N Trounson 'Green Crimes: the
EU Proposal for an Environmental Crimes Directive’ (2007) 19
ELM p 119; Krimer (n 41) p 277; R Pereira 'Environmental
Criminal Law in the First Pillar: A Positive Development for
Environmental Protection in the EU?' (2007) European
Environments] Law Review p 255; M Watson "The Use of Criminal and
Civil Penalties to Protect the Environment: A Comparative Study’
(2006) European Environmental Law Review p 108.
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common core of criminal measures be required to be
adopted by Member States in order to provide the most
effective legal armoury to combat serious environmental
crime.

The Comnmission sets out in some detail the principal
arguments in support of the adoption of an EU measure on
environmental crime inits impact assessment document™!
accompanying the Second Draft PECL Directive of 2007.
While identifying particularly serious forms of
environmental crime as essentially a major international
p}'}enomenon, the Commission stresses that existing policy
tools used to combat environmental crime at national level
have proved to be of limited benefit, including within the
EU. Key examples of transboundary related environmental
crime concern the illicit trade in waste, species of protected
flora and fauna and ozone-depleting substances carried out
in contravention of international law. "2 The Commission
cites US estimates™ that the global annual turnover in
relation to the illicit trade in these items is vast, amounting
approximately to between §10-12bn, §6—10bn and §20—
25m respectively,

A number of studies and reports have highlighted the
significant presence of cross-border related environmental
crime operating within the BEU. For instance, in ingpection
projccls”" of shipments of waste carried out b): Member
State authorities under the auspices of IMPEL,"™ it was
found that 51 per cent of the waste shipments located at
various seaports and 12 per cent of waste otherwise
inspected during the various phases of its management
contravened EU rules, The elimination of national frontier
checks of goods since 1992 within the European single
market has presented particular difficulties and challenges
to national law enforcement authorities in controlling illicit
traffic in goods contrary to EU and. international
environmmental protection standards. Consequently,

141 SEC(2007)160 Commission Stalf Working Document
accompanying the Proposal for a Directive on the Protection of the
Environment through Criminal Law — Impact Assessment 9
February 2007.

142 Specifically, the 1989 Basle Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal
(28 ILM 657(1989)), the 1973 Convention on International Trade
in Endangered Species of Wild Flora end Fauna CITES (993 UNTS
243), as updated, and the 1987 Montreal Protocol on Substances
that Deplete the Ozone Layer (26 TLM 154 (1987)).

143 US Government commissioned ‘International Crime Threat
Assessment’ of 2000 (availzble at http://clinton4. nara.goy/ WH/
EQP/NSC/html/documents/ pub45270/ :
pub45270chap2 html#6).

144 IMPELTFS Seaport and Verification Projects 2004-2008,
reported on http://ec.curopa.eu/environment/impel/
impel_tfs.html.

145 EU Network for the Implementation of Environmental Law.
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Meraber State authorities are becoming increasingly reliant
on one another for information and assistance in detecting
and prosecuting offenders who may move across national
boundaries relatively swiftly The frequently mansboundary
nature of environmental crime can mean that its
commission and effects may appear in two or more
jurisdictions, each containing different rules relating to the
sanctioning of illicit conduct.

In its impact assessment document, the Commission
points to 2 growth in illicit trade within Europe, driven by
large profits, low risk of detection, and insufficient
sanctions, In particular, it submits that widely varying levels
of penalties across the EU against offenders may have a
number of adverse effects for the realisation of key
environmental and competition policy objectives of the
Union. From an environmental protection perspective, the
imposition of relatively minor sanctions in respect of serious
breaches of environmental law may serye to undermine
the achievement of EU and other in‘iern\mtionally agreed
environmental protection standards, For example, persons
organising the illicit traffic of protected species within the
EU may choose to be based in jurisdictions where the laws
and/or law enforcement practices offer relatively little
deterrence against offending. 1 Tn addition, the application
of relatively low criminal penalties in a particu lar country
may serve to restrict the amount of resources and
equipment allocated by Member States to detect and
prosecute environmental crime sufficiently effectively.'”
These factors may be seen as serving to undermine the EC
Treaty commitments to ensuring a high level of
environmental protection in the EU.'

Widely varying levels of sanctions in respect of
environmental offences may also distort competition within
the single market, contrary to the basic objectives
underpinning the EC Treaty. Economic operators who
comply with EU envircnmental standards may shoulder
considerably more costs than competitors who fail to do
s0. Accordingly, there isa compelling case for arguing that
economic operators competing with one another in the
single market should be subject to sanctioning regimes that
are at least roughly equivalent in their effectiveness in
punishing and deterring criminal behaviour. Where
sanctions in a Particular Member State for breaches are
minor, their deterrent effect becomes questionable, and as
a Tesult compliance costs in such a country may be
substantially lower than in other Member States. Following

146 SEC(2007)160 at s 1.4,
147 ibids 1.3.2.
148 Articles Z and 174(2) EC.

up date from comparative studies it previously
commissioned, the Commission points to a number of
exarnples of wide variations in approaches taken by Member
States in respect of environmental criminal activity. For
instance, it notes that Portugal does not subject wildlife
trade offences to any criminal sanctions, and in-Spain and
Greece the illegal shipment of waste is not subject to
criminal prosecution. However, elsewhere in the EU,
breaches of these sources of environmental law may attract
significant criminal penalties. For instance, illicit shipment
of waste or trade in protected species is reported to be
punishable by up to six years’ imprisonment in the
Netherlands or in Finland.'?

The argument that the application of criminal law is
the most effective form of legal instrument in deterring
serions breaches of environmental law lies at the heart of
the Commission’s motivation for the adoptionofa common
minimum European core of environmental criminal
offences. In essence, the Commission and others in favour
of the promulgation of EU measures on environmental
crime consider that at root the problem of ensuring elfective
implementation of EU environmental legislation lies with
the fact that, for the most part, the legal systems of EU
Member States have not addressed the subject of
environmental crime sufficiently seriously. The perception
that pollution js a frequent and inevitable by-product of
economic growthis deeply rooted in society, and has served
to down-play social disapproval of its adverse effects on
the environment. As a result, the detection of enviranmental
crime does not receive the political priority it deserves,'™
and its commission is often considered not prave enough
to warrant the attention of the criminal law.'*! Moreaver,
the absence of powerful economic vested interests prepared
to take legal action to uphold environmental standards
against other persons pperating in the marketplace lends
support to the argument that tough sanctions should be
imposed on those who violate environmental obligations;
the fact that law enforcement js usually reliant wholly on
public authority supervision and action means that detection
of environmental crime is made that much more

challenging.'** The imposition of a significant criminal

149  ibid see tables pp 15-17.

150 T Comte ‘Environmental Crime and the Police in Europe: a
Panorama and Possible Paths for Future Action’ [2006] European
Environmental Law Review at p 195. He notes that the German
Federal Environment Agency and Police bave estimated that in the
region of 80 per cent of environmental crime remains undetected
in Germany.

151 Kyiimer (n41) p 277.

152 Seeegs1.2.1 of the Commission’s impact assessment
(SEC(2007)160).
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sanction such as imPrisunrnent carries with it a social stigma
of unacceptability and restriction of individual liberty that
cannot be matched by any administrative sanction.
Moreover, administrative penalties may be ill-suited to
tackling impecunious offenders.'*

However, a number of commentators have questioned
the need for the EU to require specifically criminal sanctions
for breaches of environmental legislation. Doubts have been
raised as to whether the Commission gleaned sufficient
evidence from its preparatory studies in support its
legislative initiatives.'™ For the purposes of this article, only
a summary of the sceptics’ key arguments need be cited
here. It has been commented that there are often practical
advantages in using administrative over criminal legal
sanctions for the purpose of law enforcement.'s
Administrative sanctions are usually speedier and less costly
to obtain, while the law enforcement agency 'm-chargc of
enforcing non-criminal sanctions typically has suitable
expertise and substantial experience of investigating
suspected breaches of environmental law. Procedural
hurdles relating to the enforcement of environmental
standards set down by administrative Jaw are frequently
much more straightforward to address from the law
enforcer’s perspective. Forinstance, the amount of evidence
needed to secure an administrative sanction may be
relatively simple to obtain in several instances, namely prool
of a breach of an environmentzl standard committed by a
particular person on the balance of probabilities. "
Application of criminal penalties in respect of serious
environmental crime may typically require a higher level
of proof, namely beyond reasonable doubt, relating to
specific mental culpability on the part of a particular person.
Such evidence may be difficult to find, Particularl_y in the
case of corporate offenders where the precise source of
illicit decision-making may be difficult to trace.’s” In
addition, substantially greater rights are guaranteed to
defendants faced with crimipal as opposed to administrative
proceedings. It has also been pointed out that there is a
wide range of administrative sanctions that may compel
cessation of criminal behaviour (eg a decision to close the

operation of a plant) and achieve a result, environmentally

153  See Explanatory Memoranduwm to the First Draft PECL
Directive: COM(2001)139 at p 2,

154 Seeeg Pagh (n 140) p 163.

155 See eg Faure (n 137) p 22,

156 See comments by Heine and Ringelmann “Approximation of
European Criminal Legislation’ (n 140) p 201.

157 See comments by Hitcheock, Trounson ‘Green Crimes’ (n
140} p 121. The Commmission's legislative proposals on
environmental crime require proof of either intentional or
seriously negligent conduct as a prevequisite for criminal liabilit}r of
natura) persons.

: Hedemann-Robinson. [2008] 4 Env. Liability

speaking, which is often as, if not more, ellective than that
achievable by even the severest criminal penalty
(imprisonment). ***

Morcover, it is dangerous to draw conclusions that
individual Member States have relati vely weaker law
enforcement regimes, simply because they apply relatively
lighter criminal penalties than other countries, Each
Member State has its own individual mix of criminal and
non-criminal sanctions for environmentally offensive
behaviour that should be considered in the round as to
whether they are effective in addressing illicit conduct.'*®
Itis also evident that the application of criminal law in itself
may not necessarily have the desired deterrent effect. For
instance, where relatively low levels of criminal penalties
are applied in practice on a strict liability basis as has been
commonplace in the United Kingdom, the factors of
adverse social stigma and de terfence may become setiousty
undermined. '® Finally, thereisa danger of placing too much
hope in the deterrence value of criminal Permlties1 if in
practice the resources to investigate, detect, and prosecute
instances of suspected environmental crime are not
provided by Member States. Environmental criminal law
then risks becoming symbolic rather than effective. tal

While it is no doubt true, as several commentators have
pointed out in relation to the emergence of EU legislation
on environmental crime, that criminal sanctions may at best
constitute a par tial solution to the broader issue of tackling
serious breaches of environmental legislation, thisis a point
that the Commission does not in fact contradict. The
Commission has been unjustly accused Df'appearing to wish
to impose criminal liability at the expense of non-criminal
sanctions. This is a fundamental misunderstanding of the
purpose of the Commission’s approach and the nature of
its legislative initiatives, which are far less prescriptive. As
discussed in'section I, the prospective PECL Directive does
not require mandatory application of criminal penalties on
natural persons in breach of its environmental offences,
Instead, it merely requires that Member States ensure that,

as a minirmum, the environmental offences it defines may

attract effective, proportonate, and dissuasive criminal

penalties. The decision as to which penalty to apply in any

given case is left &ntirc:ly to individual Mernber States, so

long as the eventual sanction meets the tripartite test of
g P

effectiveness, proporﬁona]ity, and dissuasiveness,

158 See eg Pereira (n 140) p 259. .

159 See eg Faure (n 137) p 26 and Heine and Ringelmann (n 140)
p20L. -
160 Sce eg Watson “The Use of Criminal and Civil Penalties’ (n
140) pp 110-11.

161 See eg Herlin-Karnell Commission v Council (n 50) p 77.
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[t is arguable that the Commission could have chosen a
different route to address the subject matter of sanctions
for breaches of EU environmental law other than by
proposing environmental criminal legislation. Specifically,
the Commission could have undertaken a substantive review
of each Member State to assess the relative effectiveness of
their rules on imposing penalties, criminal and non-
criminal, in respect of serious violations of environmental
crime. Theoretically, it could have used the tool of
enforcement proceedings under Articles 226 and 228 of
the ECTreaty as a means of persuading those Member States
with ineffective sanctioning systems to introduce legislative
and other necessary reforms, As discussed earlier in section
I, the ECJ has established that it is incumbent upon Member
States under Article 10 EC to ensure that infringements of
Community law committed within their territories are
subject to effective sanctions, The author is aware of only
one occasion where the Commission attempted to use
Article 226 EC for this type of purpose.'® It has been argued
elsewhere that the Commission could have utilised
enforcement proceedings to good effect in this regard.'¢*
The advantage of using such legal proceedings would have
been to focus more on the practical effect of national
sanctions, rather than seek to impose the establishment of
a minimum core of criminal offences on a rather tenuous
legal basis. In particular, they may be used to good effect in
appraising the level of administrative resources devoted in
practice to enforcing sanctions. There is no reason why the

Commission may not use such proceedings in tandem with

the development of EU legislation on environmental crime. '

While the Commission could make greater use of
enforcement proceedings against Member States under
Articles 226 and 228 EC to some useful effect, this alone
would most probably be insufficient as a means of enhancing
the effectiveness of national sanctions. For such proceedings
are inherently negative in nature, in the sense that they may
ultimately only inform whether the state of national law
implementing EC environmental legislation in a particular
case is deficient. They are not capable of conferring a
definitive positive legal obligation upon a Member State to
impose criminal liability or a particular level of sanction. It
is widely acknowledged that, for the most serious types of
offences, application of stiff criminal penalties is warranted

162 In 2003, the Commission reportec! commencing
enforcement proceedings against Greece, Ireland and Spain over
failings to provide information over penalties they are required to
establish under art 21 of reg 2037/2000 on ozone-depleting
substances (O 2000 L244/1): see Commission Press Release [P/
03/1425.

163 Comte (n 140) p 225,
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as a form of punishment and to act as a deterrent.'®*
Moreover, as is well-documented, enforcement proceedings
may often take a considerable period of time before the
EC]J has an opportunity to pronounce judgment. '

V Some reflections

Notwithstanding the fact that there now appears to be
agreement among the EU'’s political institutions on the need
for the construction of 2 Community dimension to
environmental criminal policy, the prospective formal
adoption of an EC directive on environmental crime in 2008
remains a highly controversial step for the EU to take. The
political as well as legal legitimacy of this first pillar
instrument remains an issue, given that its legal base may
be considered to be a tenuous foundation.

It is clear that the EU’s efforts to develop a common
policy on the subject of environmental crime over the last
10 years have been severely hampered by questions
concerning the extent to which the regional international
organisation has legal competence to take legislative action
in this area. As is evident from the analysis in the preceding
sections, the root of the problem lies with the lack of
sufficient clarity in the texts of the founding treaties of the
Union. Controversially, in its Environmental Crimes judgment
in 2005 the EC] took the view that there is implied power
under the auspices of Title XIX of the EC Treaty on the
Environment for the Community to adopt EC legislative
measures on environmental crime, which includes the
possibility of Member States being required to criminalise
certain environmental offences where this is deemed
essential by the Community legislature to achieve common
policy objectives. This judicial interpretation is open to
question, not least given the absence of express Community
powers and the widely-held understanding among Member
States that they never agreed by implication to such a
conferral of competence to the Community. Indeed, the
Member States have taken steps at various stages of the
amendments to the EU’s founding treaties to confirm that
there is no Community competence to approximate
national criminal rules.

However, since the Environmental Crimes judgment,
Member State governments appear to have changed
direction completely and reconciled themselves with the
legal legitimacy of a first pillar legislative instrument

164 See eg Pereira (n 140) p 268; Heine and Ringelmann (n 140)
p 203.

165 See eg M Hedemann-Robinson Enforcement of EU
Environmental Law (Routledge-Cavendish 2007) esp chs 3-5.
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zddressing elements of a common environmental criminal
policy. It is not clear why a majority of Member States did
not force the Council of the EU to refuse to participate in
political negotiations over the Second Draft PECL Directive
of 2007, as happened in respect of the first legislative draft
of 2001. There was good reason for the Council to delay its
participation, given that the Lisbon Treaty 2007 envisage&
for the first time an appropriately transparent legislative
process for the adoption of EU measures envisaging inter
alia harmonisation of aspects of national criminal law
intended to assist in the fulfilment of particular EU common
policy objectives. The Lisbon Treaty reflects a recognition
on the part of Member States of the need, both politically
and legally, for the conferral of express powers to be granted

to the EU before the latter may iegi‘dmately enact measures

Hedemann-Robinson [2008] 4 Env. Liability

to approximate aspects of national criminal law. Entry into -

force of the Lisbon Treaty is now in doubt as a result of the
recent referendum on its ratification in Ireland. However,
notwithstanding the strong case for the urgént development
“of cooperation among Member States in order to combat

- the real and serious threats that environmental crime poses

for national authorities engaged in environmental protection,
it is necessary that such action is taken ona constitutionally
sound {ooting and there must be real doubt as to whether
the EC Treaty provides the necessary legal reassurance. As
a consequence, it rerains open to question whether national
courts such as the German Federal Constitutional Court will
uln'mata[y accept the prospective PECL Directive as bei.ng
legally binding, namely as having been adopted within the scope

of powers allocated to the Community.
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Enforcement of EU
Environmental Law and the Role
of Interim Relief Measures

Martin Hedemarn-Robinson®

I. Introduction

Until relatively recently. injunctions against Member
States suspected of breaching Europsan Union envir-
onmental law were considered to be a prelly rare
phenomenon if nol entirely extincl species of legal
procedure. Prior to 2007, the European Commission
(hereafter referred Lo as the “Commission™) had only
applied to the Court of Justice of the EU on one
accasion! at the end of the 1980s for an interim reliel
measure in respect of a case involving a violation of
Union environmental legislation, and that proved to
be unsuccessful. For a considerable period of time
subsequent to that defeat it appeared that the
Commission had decided effectively to abandon any
further attempls to seek injunctive relief in conjunction
with any infringement casework it considered espe-
cially urgent. However, most recently the Commission
has revitalised its interest in the interim relief provi-
sions contained within the EU’s treaty rameworlk and
has done so with considerable success. Specilically,
since 2007 the Commission hus successfully applied to
the Court of Justice far interim orders requiring threc
Member States to secure the immediate suspension of
activities consideced by the Commission o be in
breach of EU environmental law.? The interim orders
were requested to take effect pending the outcome of
legal proceedings having been brought against those
States to determine definitively whether EU environ-
mental law had been violated.

The principal aim of this article is to analyse the
evolving relationship between the lepal proceedings
under EU law concerning interim relief and the
procesdings relating to the prosecution ol infringe-
ments of Union environmental law against EU
Member States. As will be discussed in this article,
the legal impact of a judicial interim relief on the
effectiveness of infringement procecclings can be both
immediate and profound. For the purpose of examin-
ing the significance of interim relief in the context of
the Commission’s environmental infringement case-
work, this article is divided into three principal parts.
Section IT provides an overview of the general legal
framework under EU law concerning infringement
proceedings taken against Member States by the
Commission and the extent lo which injunctive
measures may be sought to accompany those proceed-
ings. [t considers, in particular, the role of the Court of
Justice in developing possibilities for the Commission

{o request emergency judicial jntervention. Section TIT
analyses the extent to which interim relief has emerged
as a legal tool for the benefit of the Commission when
challenging Member States over alleged infringements
of EU environmental law, with specific reference to
the relevant case law of the Court of Justice. Section
1V explores how the potential availability of interim
measures has now become an integral element within
current Commission strategy on enhancing the slate of
implementation of EU environmental legislation at
national level. Finally, section V concludes Lhe article
with some reflections on the extent to which the law of
the EU on interim relicf is suitable to addressing
environmental infringement cases in respect of which
there may be an urgent need [or intervention against a
defendunt Member State.

Il. Interim Measures and Infringement
Proceedings against Member States:
The General Legal Framework

1.1. Infringement proceedings under Articles 258 and
260(2) TFEU

One of the fundamental and mandatory tasks vested in
the Commission under the EU's constitutional struc-
(ure® is to ensure thal EU law is applied correctly
applied across the Union* For this purpose, the
foundational treaties underpinning the Union provide
the Commission with a variety of powers to be able to
take a variety of measures and steps with a view to

* Genior Lecturer in Law, University of Kent, UK. Former
administrative legal officer at the European Commission’s
Environment Directorate-General in 2001-3.

' The Leyburchi case: Case C-57/89R Commission v Gertiany
[1989] ECR 2849.

2 Namely. the interim reliel orders secured in the Ligurion
Bird Hunting case (Case C-503/06R Commission v laly
[2006] ECR I-14] and [2007] ECR I-19), the Rospuda River
Valley case (Case C-193/07R Cominission v Poland, Court of
lustice Presidentiul Orders of 18.4.2007 and 18.7.07 (not yet
reported)) and the Maltese Bird Hunting case (Case C-76/
0SR Conenission v Aufia [2008] ECR 1-G4). The case
proceedings are available lor inspeclion on the Court’s
website: www.curia.gwint,

Y A consolidated version of the principal founding treaties
of the Union, namely the Treaty on the Functioning ol the
European Unien (TFEU) and Treaty on European Union
(TEU). may be found in the Official Journal of the EU (OJ
2008 C115/1) and at the following EU website: http:ffeur-
lex.curopa.eufenfireatiesfindex. htm.

* Article 17(1) of the Treaty on European Union (TEU), as
amended by the Lisbon Treaty 2007 (QJ 2007 C306/1),
slates that the Commission “shall ensure the application of
the Treaties, and of measures adopted by the institutions
pursuant to them. It shall oversee the application of Union
Jaw under the contral of the Court of Justice of the
European Union.™ (This provision effectively succeeds Art,
211, tirst indent, of the former EC Treaty).
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enforcing EU legal obligations against Member States
of the Union. In a narrow range of sectors, the
Commission has been granted powers Lo take binding
decisions against Member States or other persons it
considers have breached ELU norms requiring them to
desist from illicit conduct in relation to certain EU
policy scctors.® For the most parl however, the
approach adepted under the EU trealy wework
has been o require the Comnussion uitimalely to
come hefore the Court of Justice when sceking to
cnforce legally binding commilments against Member

States. Specifically, the Treaty of the Functioning ol

the European Union (TFEU) provides lor a range of
infringement proceedings the Commission mauy
take for the purpose. As lar as the supervision of EU
environmental law enlorcement is concerned, the

Commission has recourse (o the standard sst of

mfringement proceedings sel vul in Articles 258 and
260(2) TFEU.® These proceedings, which bave been
subject of considerable amendment since their inclu-
sion within the Union’s founding treaties, sulfer from
a number of long-stand: ng and deep-roated prablems,
notably the drawbuck o thar they are frequently
lengthy affairs’ and uare poorly structured for the
purposes of addressing wrgent cases, in particular. As
widely noted, the legal framework under; inning these
infringement proceedings do not empower the Com-
mission to impose binding decisions on iMember
States, but instead require it o g
often protracted administrutive and judicial processes
in order to be able to sceure a legally horitalive
ruling from Court of Justice on whether a State has
infringed Union law #

Infringement proceedings under Articles 258 and
260(2) TFEEU may be divided into two distinct but also

interconnected sets ol fegal action. Both sets of

pn)ueudm;aa envisige a substantial preliminary adiiin-
istrative phase, mlmc,l\ they require the Commission
to liaise with a defendant Member State with o view (o
securing settlement where possible prior to any
decision on the Con‘mm ion's paci to refer the dispute
to the Court of Justice. Legal aclion brought under
Arl. 258 and 260(2) TFEU are commouly relerred (o
as first and second round inflringement proceedings
respectively, Art. 258 proceedings are used where the
Commission wicthes (o lakes proceedings against a
Member State to address the latter’s nor sipliance
with Union law. Procecdings tuken under the augpices
of Arl. 260(2) TFEU are “sccand round™ in Lhe sense
that they are designed to be used in the event ol a
Member State [uiling 1o adhere to the terms of a (Frst
round) judgment of (he Court of Justice made under
Art. 258 TFEU.

The primary treaty provision [or the purposes of
EU environmental law enforcement action taken by
the Comumission is Article 258 TFEU. Under Art. 238
TFEU, if the Commission considers un infringement
of BU luw exists, warranting in its view the
commencemeni of legal proceedings, it issues the

though a sel of

Member State concerned with a letter of Tormal notice
{commanly known as a first written warning). request-
ing the latter to submit its observations. In the event ol
a faure to reply or unsatisfactory response, the
Commission may then decide 10 issus the Member
State with o reasoned opision (known as a second or
final written warning) which definitively details the
infringement and catls upon the Member State to
camply within a specilied period. Tn the event of a
[ailure ta comply by the end of the deadline set by the
Commission in the reasoned opinion, the Cemmission
may al thal stage decide lo bring the case helore the
Court of Justice of the ELLY The Court ol Justics is then
required to issue a declaratory judgment as to whether a
breach of BEU law has been commitied. As confirmed by
Art. 278 TFEUG® the Court’s Jud,_mcnl does not of
itseil” have uny suspensory ellect. Accordingly, any
national legisintive measure or *l(m'lin.isu‘zlli\'c decision

* Notably tition sector, See Regulution 172003
on the implementation ol Articles 81 und 82 ef the EC
Treaty (now Arls. 101 and 102 TFEU) (OJ 2003 Lij1),
Regulation 139720894 on the control of concentrations
between undertakings (O 2004 L24;22). Sec also Art. 108
TFEU {ex Art. B8 EC) on slate rml\ which pro
Commission with power (0 issue decisions against infracting
Member States prior to referring n lo the Court of
Justice.

“ By virtue of the entry into force of the Liskon Treaty on |
December 2009, these provisions huve superseded Arls. 226
and 228(2) of the loner EC Trealy.

See 1. Jans, H. Vedder Ewropean Environmental Lavw (3 ed.,
2008) at p. 160 and L. [{mn*m Enrapean Environmental [aw
C"u\cﬂ’)uuh (1993} at p. 403,

® Seeeg. L, Neville Brown. T, Kennedy The Conrt {gf.!u.\'.'f(.'c’
ef the EC (4 e, 2000) at p, V17, L. Krimer, £C
rommenid! Law {5 ed. 2003) al p. 392 and R, Munoz,
“The menitoring of the applicetion of Community Law: a
need to improve the current tools and an obligation to
nnowy iy

o
2006) Yezrhook uf Ewrepean Law 21 at p. 417,
i’ (rimian Umc thut s-iu.ul“i be

of fermal nolice and reagoned opinion. this being es:i:‘.nlially h
maiter for the Commission Lo determine in the light of the
particular circumstances allendiag the instant cuse {including
weight of 2videnc of infriogement and technical
compiexity involved). The Court of Justice has established
that the Commission is obliged generally 1o sel deadlines that
are reasonable in the circumstances. so that defendant
Meinber Stales have an adeguate opportanity to respond o
the Commission’s legal claims o st them even though u
puitictlar deadling may be relatively shori for parlicularly
urgent cases {eg. Cuse 293 Ceonrmission v Belgium [1988)]
ECR 305). The Comimission has set down &s o benchmark
period of ne more than 12 menths to clapse between letters of
formai nolwe and decision lo refer to the Court in non-
communication ¢ chilst aliowing itsell” flexibilily to
decide what is te for other types of cases: see
COM(2007)502 L QIS
Resulis - Applving Commniiit) .9.2007) a1 9.
1 Replacing Arl. 242 of the former EC Treaty.

o C'ommunic:‘ion A Ewope of



206 Europesn Energy and Environmental Law Review Ocfober 2010

Enforcement of EU Environmental Law

held to be in breach of EU law is nol rendered
automatically veid by virtue of the Couwrt’s ruling
under the auspices of Art. 258 TFEU. Instead, the EU
treaty framework requires thal Member States are
invested with legal responsibility to take the necessary
steps in order to secure adherence to the judgment.!!
Cases taken under the auspices of Arts. 258 TFEL
may be divided up into three broad calegories, namely:
non-communication, non-conformity and bad appli-
cation ‘cases. Nop-communicition cases concern
infringements where a Member State has [ailed (o
adhere to a cammitment to notify the Commission of
national legislation intended to implement EU legisla-
lion, notubly EU directives which inharently require
transposition into national law through national
implementing legislution. Non-conlormity cases com-
prise situations in which national law (ails to wccord
with the terms of EU law. Bad application cases
inyolve scenarios where the Commission wishes to
{ake legal action to address specific instances of
misapplication of Union law at national level.
By virtue of an amendment introduced by the

Lisbon Treaty 2007,'2 the Commussion has now the
power under Art. 260(3) TFEU to request the Court of
Justice to impose a [inancial penalty on a defendant
Member Stale in respecl ol non-comumunication
breaches at “first round”™ stage. For all other types
of breaches of EU law, the Court only bas power
under Art. 258 TFEU to issue a judicial declaration as
to whether the defendant Member State has acted in
compliance with Union law.

If, according to the opinion of the Commission, a
Member State found guilty of a breach of EU law
under Art. 258 TFEU [ails to tuke the requisite
measures needed to secure a state of compliance within
a reasonable period, it is open to the Commission fo
pursue further litigation ugainst the defendant under
the auspices of Art. 260(2) TFEU. “Second round”
infringement action taken under Art. 260(2) TFEU
may ultimately lead to the imposition of one or more
financial penaltics being imposed on a defendant
Member State by the Court ol Justice, in the form of
a single Jump sum [fine and/or a series ol penalty
payments.!* As is the case with proceedings under Arl.
258 TFEU, the Commission is first obliged to liaise
with the Member State concerned before any move
may be mude to refer the matter to the EU judiciary.
By virtue of the Lishon Treaty the preliminary
administrative phuse of the second round infringement
procedure has now been shortened to include u single
written warning with accompanying compliance dead-
ling from the Commission.'

For a variety ol reasons, which have been the
subject of long-standing appreciation and discussion
by commentators, infringement proceedings brought
under Arts.258 and 260(2) TFEU have been of limited
assistance to the Commission in enabling it to fulfil its
supervisory role, including in the environmental
sector. A number of significant problems arise as a

result of the way in which the relevant treaty
provisions have been structured. Notably, the roles
and powers accorded to Commission and Court
thereunder do not provide an effective swift form of
legul redress, in particular where it may be needed in
the most urgent cases. The mandatory preliminary
administrative phase foreseen in Art. 258 and 260
TFEU prevent the Commission from seeking judicial
reliel until this initial phase has been completed. The
infringement procedure requires the Commission first
(o scek a [riendly out of court settlement during this
initial phase where possible. Whilst it may be laudable
as u matter of general principle for an allernative
dispute resolution approach to law esforcement Lo be
fostered. it is important to note that there is a problem
in thut defendunt Member States are under no legal
abligation to cnsure the cessation of conduct suspected
of breaching EU law during this phase.!s The absence
of a power af the Commission to impose binding
decisions on Member States under Art. 258 TFEU
means thal it is very difficull in practice for the
Commission to be able to deal effectively wilh short-
term breaches of Union law.'® Moreover, under the
current system of infringement proceedings it is only a
Courl of Justice judgment imposing financial penalties
on a defendant Member State which is likely to
provide u realistic prospect of the Commission being
able to secure meaninglul corrective action on the part
of the defendant. A judicial declaration under Art. 258
TFEU may often be reccived by defendant Member
Stiales as a bark without much bite. Except for non-
communication cases, the Commission will have to
pursue second round proceedings in order to see the
prospect of « financial sunction being imposed. The

A 260(1) TFEU.

201 2007 C306/1.

3 The Court of Justice, which has sole jurisdiction to
determine whether a linancial sanction is to be imposed in
any given case, has conlirmed that it is possible for a lump
sum and penalty payment te be required to be paid in an
individual cuse where the Court consiclers this appropriate:
Case C-304/02 Cammission v Franee [2005] ECR [-6263. The
Commission has published guidelines on the calculation of
financial sanctions, which the Courl (SEC(2005)1658
Commission Memorandum, 13.12.2005).

" gee Arl. 260(2) TFEU, which stipulates that the
Commission is to give the defendant Member State a single
opportunity lo submit abservations on its declared position
that the State has Failed to ensure compliance with the terms
of the Courl’s judgment against it, before the Commission
may (hen make a ceferral to the Court. Effectively, the
Lisbon Treaty has abolished the need for a veusoned opinion
from the Commission, which was a requirement until |
December 2009 {sce Arl. 228(2) of the EC Treaty).

'S See also J. Jans, H.Vedder, supra note 7 at p. 160.

1o T, Hartley, The Foundations of £C Law (4 ed., 1998) al p.
315, L. Kramer, supra nole 8 at p. 393 and H. Schermers. D.
Waelbroeck, Judicial Protection in the EC (5 ed.,1992) at p.
280.
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time taken For Art. 268 und 260(2) TFEU proceedings
to be completed may run ioto o number of years in
practice,'? by which point Lhe object of litigation may
have ceased 1o be of current value and become instead
4 means of censuring past conduct, whose elfects may
have become already irreparable.

The Comimission is confronted with a number of
significant challenges ol this nature in particular
when aiming to hold Member States aceountable for
instances of misapplication of EU environmental
legislation within Cheir respeclive territories, the so-
called “‘bad application” cases.'® These cases may
typically involve situations where the Comimission
considers that pational authorilies andfor private
persons are curreitly acting or about to act in breach
of EU environmental law. with the cansequence that
actual potential irreversible ecolopical damage may
be liable to be sustained. In such eases which come ta
the Commission's atiention and which the Commis-
sion deems scrious enough to warrant a commence-
ment of legal proceedings, time is of the essence in
securing an immediate cessation of activity liable to
cause or continue to cause ecological damage. Cases
of this Lype, o name a few, might typically involve
development projects encroaching upon protecled
habitat sites, the authorisation of hunting of pro-
lected species or the authorisation of the dumping of
hazardous wasle or toxic chemicals into the environ-
ment in contravention of EU environmental legista-
{ive requirements, I the Commission is unable Lo
require defendant Member States lo scours the
immediate suspension of such activity, then the point
of it taking legal action may be considerably
wealened, even effectively lost. Specifically, by the
time a judgment is secured from the Court of Justice
against the Member State concerned, it may well be
too late at that stage to unravel the environmental
consequences ol the illicit activity being subject to
scrutiny. Tn any case, a declaratory judgment and a
judgment imposing financial sanctions are not
suitable for seccuring and neither do they require
remediation of past ecological damage. Infringenient
proceedings under Art. 258 and 260(2) TFEU are ill-
suited to addressing bad application cases in other
importanl ways, Notably, the Commission has no
specific investigalive powers 10 interview witnesses ol
access sites, and is accordingly in practice heavily
dependent upon evidence being provided from third
parties (notably from complainants) in order to be in
a position to proceed with a legal case.'? Tn addition,
it has limited personnel to follow up infringement
casework, typically two legal officers being assigned
in the Environment Directorate-General's Lepal Unit
to supervise all infringement casework for each
Member State. 2

1.2 Tuterim measures at EU level
One important means of mitigating against Lhe
protracted nature of infringement proceedings is for

the Commission Lo apply lor emergency injunctive
relief measures under the auspices of Arls, 278-279
TFEU from the Court of Justice pending its
judgment in a “lirst round™ infringement action.
These provisions have remained intact since the
inception of the European Economic Community
with the Treaty of Rome in 1957 {although their
treaty numbering has changed). As will be discussed
i sestion L1.1.3 below. it is only relatively recently in
EU legal history that the Commission started to
make use of this [acility in conneclion with its law
enlorcement role. Before examining the impact of the
jurisprudence of the Court, it is useful first to
cousider the scope and nature of the various relevant
pormative pravisions involved in relation Lo interim
relief ut EU level.

As has already besn mentioned, it is important to
pote that the commencement ol infringement pro-
ceedings under Articles 258 and 260(2) TFEU do not
have suspensory cllect.? as confirmed by Article
278(1) TFEU. This could be interpreted Lo mean that
Member Stutes facing infringement proceedings do
not appear o be under any clearly defined legal
obligation, pending the delivery of the declaratory
judament of the Courl ol Justice on the case, to take
any steps to ensure the prevention and/or cessation of
alleged illicit aclivity targeted by those proceedings.
Arguably, the general legal obligations enshrined in
the EU's treaty framework on EU Member States 1o
act in good laith and in & spirit of co-aperation in

17 ()ne commentator hus assessed the average length of first
round infringement proccedings from leticr of formal nolice
to judgment to be 45 und 47 months in the periods 2002-3
and 20034 respectively: L Kriimer, “Statistics on environ-
mental judgments by the EC Court of Justice (2006) Journal
of Environmental L [8(3). at p. 407. 1 have previously
assessed that as at the end of 2006 the averuge length of
sceond round proccedings under Art 228(2) EC (the
predecessor 1o Art. 260(2) TFEU) was approximately 13
years: sec M. Hedlemann-Robinson, " Article 228(2) EC and
the enforcement of EC environmenial law: a case of
environmental justice delayed and denied? An analysis of
recent legal developments™ (2006) Evropedan Environmental
Law Review 15(11) at p. 317,

¥ See ep. E. Hatton, “The implementation of EU enviran-
mental law™ (2003) Journal of Environmental Law 15, at
scetion 3.3, and M. Lee, EU Environmental Law: Challenges,
Chunge and Decision-Making (2005) at p. &l

¥ g ey L. Krilmer, supra note 7 at pp. 405-6, and M.
Hedenimnn-Robinson, Enforcement of EU Envirgnmental
Law: Legal Issues and Challenges (2007) at pp. 1614,

M Gee eg S. Grohs, “Commission Infringement Procedure in
Environment Cases’™ (Ch2) in M. Onida (Ed.) European and
the Envivoument: Legal Essays in Honowr of Ludwig Krdamer
g2004) al p. 33

3'1 Formerly Arts. 242 and 243 EC respectively.

22 Qe 1. Jans, H.Vedder supra note 7 at p. 160,
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relation to the Union® could be interpreted s
imposing such a duty on defendant Member States.
However, the Courl has nol provided specific gui-
dance on the impact of this general duty in relation to
the conduct of parties prior to judgment.® In practice,
the Commission appears to have taken the view shared
by Member Stales that the launch of infringement
proceedings does nol per s impose any “cease and
desist” type obligations on defendant parties.

The TFEU makes specific provision [lor (he
possibility of interim relief becing applied lor in
conjunction with proceedings taken belore the Courl
of Justice, namely in Articles 278 and 279 TFEU. Arl.
278 TFEU stales:

“Actions brought before the Court of Justice of the

European Union shall not have suspensory effect.

The Court may, however, il it couwsiders that

cireumstances so require, order thut application ol

the contested act be suspended.”
Art. 279 TFEU states:

“The Court of Justice of the European Union may

in cases before it prescribe any necessary interim

measures.”

Both of these lreaty provisions open up the
possibility for the Commission (o seek inlerim relief
in the context of infringement proceedings. Specifi-
cally, both norms, which have remuined essentially
unchanged since the inception of the Union, enable the
Commission Lo apply to the Court lor interim orders
to direct defendant Member States (o suspend the’
application of national legislative or administrative
measures, as well a5 to dircet @ defendant to take
ap;)mpriate measures to ensurc that cwrent or
imminent activity challenged by the Commission as
being contrary to EU law is prevented from being
allowed to continue or occur.?® The wim of the treaty
rules on interim measures is essentially conservatory in
the sense of ensuring that the stafus guo is preserved
pending the outcome of the main proceedings. A party
who is subject to an interim measures order is
normally specifically obliged to refrain from conduct
that could serve to undermine the integrity or effect of
the pending judgment in the main infringement
action.? Both treuaty provisions appear to confirm
that applications lor inlerim measures may only be
filed at the stage where cases are filed before the Court
of Justice. Consequently, procesdings for interim
measure are ancillary to and conlingent upon the
pursuit of other legal proceedings undertaken at EU
level;? they have no independent or auloncmous
status. Tn the context of EU environmental law
enforcement action carried out by the Commission,
this means that the Commission may anly apply lor
interim reliel at the stage when it refers an infringe-
ment case to the Court of Justice, namely after
completion of the administrative phase of Art. 258
TFEU proceedings. There is still some debate as to
whether the second sentence of Art. 278 TFEU is
relevant to the operation of infringement proceedings,

as some authors consider that it is esseptially
concerned with applications for the suspension of
only Union “acts” and not national measures.?
However, this limitation is not expressly stated in the
relevant treaty provision itsell and in practice the
Commission has on various occasions relied upon
both provisions for interim relief in infringement
proceedings against Member States.”

In addition to the above-mentioned treaty rules,
other legal instrumentation at EU level provides
detailed implementing rules regarding the organisa-
tional, procedural and technical requirements pertain-
ing to interim relief applications, specifically the
Statule of the Court of Justice™ (SCJ) and Rules of

2V Art. 4(3) TEU (which has succeeded Art. L0 of the former
EC Treaty) slales:
“Pursuanl lo the principle ol sincere co-operation, the
Union and the Member States shall, in full mutual
respect, assist each other in earrying out tasks which Mow
{rom the Treaties.

The Member States shall take any uppropriate
measure, general or particilar, to ensure fulfilment of
the obligations arising out of the Treatics or resulting
from the acts of the insticutions of the Union,

The Member States shall Tacilitate the achievement of
the Union's tusks and refrain from any measure which
could jeopurdise the attainment of the Union’s objec-
fives.™

M This is a point worth clarifying with the Court by the
Commission. given thal the latler may only apply for
interim measures after the administrative phase of infringe-
menl proceedings has been completed.

2 Ag conlirmed by the Court of Justice eg. in Case 432/182R
Commission v France [1982] ECR 841 (a case on free
movement of goods in conjunction with EU rules on the
wine sector). See also F. Custillo de Ja Torre, “laterim
measures in Community courts: recent trends” (2007)
Common Market Law Review 44 at p, 338,

26 gee . Borchardl, *The award ol interim measures by the
ECI" (1985) Conmmon Marke! Law Review 22 at p, 204; F.
Castillo de Ja Torre, op.cit. at p. 273 and L. Krimer, supra
note 7 al p. 404,

27 Qe I, Lenuerts, D. Arts, L. Muselis, Procedural Law of
L".”' EU (2 ed., 2006) at p. 421.

K Qee eg. F. Castillo de la Torre, supra nate 25 at p. 278.
Art. 83(1) of the Courl of Justice’s Rules of Procedure might
be said Lo lend support Lo this interpretation , in that it refers
1o Arl. 278 TFEU concerning applications to suspend the
Q seration of any measure “adopted by an institution”,

2 The Court of Justice does not appear not fo have objected
1o the Commission referring to both treaty provisions when
secking interim relief in conjunction with Art. 258 TFEU
infringement proceedings. The principal treaty provision on
interim reliel against Member States is, though, Art. 279
TLIEU,

W Ar. 281 TFEU stipulates that the Statute of the Court is
to be sel oul in a separate protocol to the EU treaties. The
currenl version is contained in Protocol (No 3) of the
Statute of the Court of Justice of the European Union,
which is annexed to the TEU and TFEU (CJ 2008 CI15/
2103
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Procedure of the Court of Justice (RP).} The SCJ
confirms that the President of the Court has overall
competence at judicial level to adjudicate upon interim
relief applications made under Arts.278 and 279
TFEU in accordance with a summary procedure sel
out in the RP. The Court President’s ruling is required
to be provisional and in no way prejudice the decision
of the Court on the substance of the cuse.” Chapler |
of Title IIT of the RP confains detailed rules directing
the procedural operation of interim reliel applications
as well as providing clarification on the essential
requirements needed to be satislicd by applicants for «
request for an interim judicial order to succeed.

In terms of procedure. it is Foreseen under the RP
that applications are normally required to be served on
the opposing party (ie. Member States in the context
of an infringement dispute) in order for that party to
be able to submit observations to the Court’s President
prior to judicial decision.®® However, it is also
stipulated that the President may grant an application
on an ex parie basis, without such observations being
heard.* The latter option may be undertaken in
extremely urgent cases, where even a slight delay in
imposing an in interim order might imperil (he

integrity of a pending judgment in the main action. )

As will be seen in section 11.1.3 below, the Commission
has had some degree of success in persuading the
Court’s President to impose injunctions on defendant
Member States in environmental disputes on an ey
parie basis. Ultimately, this depends on the degree of
urgency estimated to be involved by the Court
President. Article 83 RP confirms that inlerim measure
requests may only be liled in connection with legal
proceedings “before the Court”, which underlines the
impossibility of the Commission to be able to upply to
the Courl for interim measures prior to the judicial
phase of infringement proceedings under Art, 258
TFEU. The RP stipulate it is open to the Court
President to refer the application to the Courl for
adjudication,® which in that instance is required to
hear the opinion of an Advocate Generul prior Lo its
decision.™ Whilst it was [airly common in the early
phases of the case law on interim measures Tor a
reference to the Court to be made from the Court
President, especially when the Court was in ils
formative stages of developing ils case law on the
scope and impaet of interim relicl, conlemporary
practice mostly sces the Court Presicent determining
individual requests for interim measures. The decision
ol the Court President or Court on the application is
final, there being no possibility of an appeal ¥

Art. 83(2) RP refers Lo certain requirements that an
applicant needs to [ulfil in requesting an interim
measure from the Court of Justice. Specifically, the
application must stafe the subject-matter of procecd-
ings, the pleas of fact and law establishing a prima

Jacie case for the interim relief requested and cite the

circumstances giving rise to urgency.® This would
suggest that there are essentially two key legul

elements that the applicant needs to prove fo the
salisfuction of the Court: first, prima facie evidence to
show that the Commission has a reasonable case on
the legal merits and second that the siluation is
sufficiently urgent to warrant judicial intervention in
advance of the definitive judgment of the Court on the
substunce in the main proceedings. Whilst the early
case law uppeared to reserve a good deal of discretion
to the Court on adjudicaling requesls for interim
reliel, over time the Court has established a clearer line
of jurisprudence on what is required to be presented by
applicants. Specilically, case law indicates now quite
clearly that applicants must demonstrale to the
satisfaction of the Court that threc elements® are
present: naumely (1) that there is a primu facie case in
fact and in law of a breach of EU obligations (fumus
boni juris); (2) that the situation is urgent in that
serious and irreparable harm is likely to be sustained
to the applicant’s interests prior to the judgment in the
main action; and (3) that on the balance ol interests 4n
interim erder is warranted, namely that the applicant’s
interests ure deemed Lo outweigh those of the opposing
party. This (riple test has caused some considerable
debale, not least given that the latter element is not
cited anywhere in the relevant rules of the RP.#
Elsewhere it has been queried whether the RP are
themselves in accordance with the relevant treaty
provisions, which do nal stipulate any particular
requirements nceding Lo be fullilled by applicants.!!

1.3 The seminal role of the Court of Justice in malking
inferim measures available in infringement cases

It was not actually until the late 1970s that the Court

of Justice clarilied that il was possible for the

Commission to apply for inlerim measures against

MU ArL 253 TEEU stipulates that the Court of Justice is Lo
estublish its rules of procedure with approval from the
Council of the EU. These are currenlly the Rules of
Procedure of the Court of Justice of 1991, as amended (Ql
1991 L176/7 und subsequent amendments, most recently at
the time of writing those made on on 13.4.2010 (OJ L 92/
12)). A consolidated form of Lhe RP is set out on the Court’s
website: www.curin.ewinl. (A distinct sel of rules of
procedure are provided for the General Court of the Court
ol Justice under the auspices of Art. 254 TFEU, which do
not concern infringement proceedings under Arts,258 and
260(2) TFEU).

™ Arl. 39 SCI.

Art. $4(1) RP.

Arl. 84(2) RP, second subpuragraph,

A &5 RP, first sentence.

** Arl. 83 RP, third sentence,

7 Art. 86(1) RP.

™ Art. 83(2) RP.

* Sce eg. K.Lenacrts ef al., supra nate 27 at p. 433, and F.
Custillo de la Torre, supra note 25 at p. 283.

F. Castillo de la Torre, supre note 25 at p. 319.

' See ep. L. Kriimer, Casehook on EG Enviromnental Law
{2002) ut p. 432,
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Member Staley in conjunction with infringement
proceedings under the auspices of Article 258 TFEU.
For several years il remained a mool point as fo
whether this would be possible, nol least because
infringement proceedings lead ultimately to a declara-
tory judgment of the Court as to whether a defendant
Member Stale has breached the terms of EU law*? A
judgment handed down under the auspices of Arl. 258
TFEU does not involve the imposition of any speeific
penalty on the Member State concerncd or require a
particular course of correetive or remedial action to be
taken, the Court having no powers of direction.
Instead, the legal implications to be drawn from such
a judicial declaralion are less specific and stringent. as
well us deferring u substantial degree of autonomy to
the defendant Member State as to how to Tullil it
general legal duty to adhere to the terms of the ruling.
Art. 260(1) TFEU stipulates that it is the legal
responsibility and duty of the Member State concerned
to ensure compliance with any Court of Justice ruling
made against it. 1f the Commission considers that the
Member Stale has failed o take such measures within a
reasonable amount of time, il is open (o the Commis-
sion to launch a second round infringement action
against the Member Stale with a view fo securing
compliance with the Court’s ruling under Art. 260(2)
TFEU.** One must also bear in mind that the
enforcement procedure under Arl. 258 TFEU has been
geared throughout ils long-standing history* lo try
wherever possible o secure a [riendly out-of-court
settlement with a Member State considered guilty of a
breach of Union Jaw. Specilically. the procedure
envisages an exlensive primary administrative phuse,
involving a dialogue between Commission and Member
State. Specifically, apart from non-communication
cases, the Commission is obliged ta send two written
warnings to the Member State and consider its replies
to these prior to requesting the involvement ol the
Court of Justice. Whereas therefore infringement
proceedings under Articles 258-260 TFEU reflect a
long-standing EU instilutional and structural prefer-
ence for securing patient negotiation of dispules with
infracting Member Slates outside the courtroom where
possible, the interim measure procedure represents an
entirely different approach to casework. Specifically,
the interimy measures procedure constitutes a legal ool
designed to secure immediale correction of u breach of
EU luw through the assistance ol the judiciary.

The necessary clarification provided by the Court
on the possibility of combining interim measures
applications with infringement proceedings was made
in two cases adjudicated by it in mid 1977, namely Pig
Producer Aid® and frish Fisheries? 1o Pig Producer
Aid, a state aid case, the Commission took action
against the UK on account of its inrention and
eventual decision to provide temporary financial aid
to pig furmers as 2 means of mitigating the effects of
their exposure to greater competilion as a result of the
UK acceding to the EU and its common market

system. Viewing the intended aid as incompuatible with
EU trealy rules on state aid, the Commission opened
the special enforcement procedure in relation to illicit
stale wid measures.*® Notwithstanding that the effect
of opening the state aid procedure imposed a standstill
obligation on the UK not to go ahead with its
proposed measure,® the UK aid entered into force.
Despite the Commission subscquently issuing the
defendant Member State with a legally binding
decision requiring it to lerminate the aid, as foreseen
under the special BU state aid rules procedures, the
UK refused to comply. In the Face of such intransi-
vence. the Commission applied to the Court of Justice
for an interim order under (the equivalent o) Art. 279
TFEU,® in order to require the UK to suspend
operation of the farming aid forthwith before it would
be capable of crealing serious distortions to the
operation of the common market affecting the pork
meat sectar. On the grounds that failure of the UK to
adhere to the fundamental standstill obligation con-
stituted a particularly serious interference with the
proper operation of the machinery for reviewing state
aids, the Court of Justice imposecl an interim ordet
against the UK requiring it immediately to cease
payment of financial support Lo its pig farmers.’! This
judgment represented an important legal development,
not least as Advocale General Mayras®® had advised

2 See eg, C. Gray, “lalerim meagures of protection in the
European Courl™ (1977) European Law Review 4 at p. 85.
See also M. Berri, “The special procedures before the Court
ol lustice of the EC™ (1971) Common Market Law Review 8
alp who docs not make uny reference to any potential
connection between interim relicl and infringement proceed-
ings.

*The second round infringement action, established since
October 1993 when the Trealy on European Union
(Maastricht Treaty) entered into foree, may ultimately lead
to the imposition of o [inancial penalty on the defendant
Member State by the Court.

W The infringement procedure under Art, 258 TFEU has
remained cssentially intact since the original founding
Treaty of Rome 1957,

1t is currently estimated that 68% of complaints sent to
the Commission against Member States are resolved before
the issuc of u letter of formal notice and 84% prior to
reasoned opinion stage: See Section 2.2 ol COM(2009)675
Commission Repart =261 dnmual Report on the Monitoring
of Commumnity Law (2008), of 15.12.2009.

I Case 31JTTR. Commission v UK [1977] ECR 921.

T Cuse 61/77R | Commission v Treland [1977] ECR 937 und
Case 6L/77R I} Commission v Ireland [1977] ECR 1411.

¥ Now regulated under Art. 108 TFEU (replacing Act. 93
of the former EC Treaty).

* Qee Art. 108(3) TFEU. linal sentence.

AL the material time this was Art. 186 of the former EEC
Treaty.

f' Cuse 3177R, at paras.20 and 24 of the judgment.

2 Advocate General Mayras™ Opinion in Case 31/77R
Conmission v UK [1977) ECR 921 csp. at section 1V of his
opinion on pp. 934-5.
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the Court it had no jurisdiction to impose an interim
order on Member States,

Whilst Pig Producer Aid had clarified that it was
possible for the Commission to rely on the interim
measures procedure in conjunction with state aid law
enforcement, it was not until a short while later in
1977 in [rish Fisheries that the Court had an
opportunity to conlirm that such measures could be
requested in the context of general infringement
proceedings pursucd by the Commission under Article
258 TFEU. In /rish Fisheries. the Commission had
taken exception to the [rish Government's decision (o
ban the entry of.medium-sized and [arge merchant
fishing vessels®? in. an urea of the Irish Sea, ostensibly
introduced an grounds of ensuring conservation of
local fish stocks.. Specifically, the Commission con-
sidered that the ban was indirectly discriminatory on
grounds of national origin, contrary to the EU
fisheries rules in force at the time which required
Member States to grant EU fishing vesscls equal
access to fish within internal territorial waters. In
practice, the Irish conservation rules affected far more
vessels registered with countries other than lreland.
The Commission decided to apply for interim mea-
sures al the same lime as referring its main infringe-
ment action to the Court of Justice, and ultimately
succeeded in persvading the Court to order the lrish
Government to suspend its ban pending the cutcome
of the main proceedings. Whilst initially the Court
decided 1o cdeler its decision on interim celiel order in
order to allew the parties to agree to an alternative
solution for Irish conservation plans compaltible wilh
EU obligations,*® il subsequently determined thal an
order should be warranted in the light of the failure of
the Commission and [reland to agree to a resolution
suitably swiftly.” In his advice to the Court and in
contrast with the analysis expressed in the opinion of
his colleague Advocate General Mayras in Pig
Producer Aid, Advocate General Reisch! apined that
there was nothing in the wording of the relevant EU
treaty provisions on interimm measures which suggesicd
that the Commission should not be entitled 1o reques!
emergency measures {rom the Court in an infringe-
ment action against @ Member State, in order
obtain a judicial order suspending the operation of
national legislation.*® The Court effectively endorsed
the Advocute General’s analysis, in holding that an
interim order should be made against the Trish
Government.

A number ol commentalors have nated that the
Court’s confirmation that applications lor interim
measure may be used in conjunction with inlringement
proceedings under Art. 258 TFEU has substantially
strengthened the law enforcement powers of the
Commission and Court wis-d-vis Member States,
Notably, an interim measure order enables the Court
to direct a defendant Member State to undertake
specific corrective action. This contrasts with the
declaratory judgment under Art. 258 TFEU. which

devolves legal responsibility to the defendant Member
State on determining how to achieve compliance with
the Court’s ruling’” The availability of emergency
measures in the context of infringement proceedings
means that the Commission has, potentially at least,
the sharpest of legal tools at its disposal in the pursuit
of public interest litigation. For instance, interim relief
can be ol potentially crucial importance in the context
of certuin environmental infringements, where uny
decliratory judgment Irom the Court might be too lute
to prevent irrevocable ecological damage arising from
misapplication of EU environmental law.% It is also of
potential benefit to members of the public reporting
and providing evidence of misapplication of EU law to
the Commission. sources of information who might
not necessarily have the finances available to under-
lake legal action at national level, The case law on
interim relief reveuls that small und medium sized
cnterprises registering complaints ubout breaches of
single market rules have benelited quite significantly
from the Commission using the interim relief proce-
dure.® More recently, us is discussed more fully in
section [11.2.2 below, il is apparent that environmental
NGOs have begun to become aware of the possible
opportunities of seeking urgent legal intervention from
the Commission in order to prevent or minimise
breaches of EU environmental legislation. However, it
should also be recognised that the Commission relains
ultimate power to sclect what it considers to be
priorily cases warranting intervention,®® and the
absence of investigative powers and luw enflorcement

* The ban applied (o vessels over 33m in length or having
an engine powered more than 1100hp.
* Case 61/77 R Comnmission v freland [1977] ECR 937,
* Case 6177 R-11 Canunission v freland [1977] ECR 1411,
3 Case 61777 R Commission v Ireland [1977]) ECR 937 al
954.
3 Qee eg. F. Custillo de la Torre, supra note 25 at p. 342;
P.Craig, G. De Burca, £U Lawy Text, Cases and ﬂ'fmer.'m's
(#4 cd.. 2007) at p. 457 L.Gormley (Ed.). Kapteyn and
Ferloren van Themaat's Introduction 1o the L of the EC (3
1998)at p. 454 and R, Wainright, “Article 186 EEC:
interim measurcs and Member Stales — a case note on Cases
3HTR andd 33/7TR Commixsion v UK and UK v Commission
and Case 61/77R Conunission v Ireland” (1977} European
Law Review 2 al p. 339
* M. Hedemann-Robinson, supra note 19 at p. 105.
¥ Sce eg. the (ollowing examples where the Commission has
laken action in response fo complinis lrom commercial
enterprises: Cuse 42/82R Comniission v France [1982] ECR
34!‘ Case 45 87R Commission v Irefund [1987] ECR 783;
Case 154/85R Cammisyion v lialy [1985] ECR 1753; Case C-
246/89R Commission v UK [1989] ECR 1-3125; Case C-195/
9OR Commnission v Germany [1990] ECR 1-2715; Case C-320/
3R Commission v Ausiria [2003] ECR 1-7929.
“ The Court of Justice has confirmed that the Commission
retaing discretion over which infringement cases it decides 1o
prosecute: see eg. Case 24787 Star Fruit v Commission
[1989] ECR 291.




212 European Fnergy and Environmental Law Review Oclober 2010

Enforcement of EU Environmental Law

personnel have been importunt factors which have
limited possibilities of such intervention in praclice.
Some commentalors have considered thal thal the
interim measures procedures may huve a positive
impact in terms of combating against foot-dragging on
the part of Member States in complying with their
Union obligations.8! However, this propesition 1s
questionable, given that interim relief is only available
to the Commission in Lhe context ol infringement cuses
in a rclatively limited sel of circumstances which
convince the Court of Justice that the situalion is
urgenl from a legal perspective. A failure on the part
ol a Member State to comply with an EU norm.
however strategically important in might be in lerms
af policy, may not readily translate itself into being
situation that is urgent lor the purposes ol interim
relief in the light of the Court’s case law. Following on
[rom the early cuses in /rish Fisheries and Pig Producer
did, the Court of Justice has developed u fairly rich
seam of jurisprudence on the nature and scope of
interim measures applications. In particular, over lime
it has developed some important ground rules relating
to the evidentiary requirements needed Lo be fulfilled
by applicants when seeking emergency judicial reliel
from the Court. These judicial developments have had
both negative as well as posilive impacts on the ability
of the Commission in practice to seek to underpin its
infringement casework with urgent intervention when
required, :

In some respects, the Courl ol Justice’s inlerpreta-
tion of the Union’s legal framework on interim relief
has benefited the Commission in general terms in its
law enforcement capucity. Notably, the Court has
confirmed that the Commission is not required to
place a financial deposit with it when filing an
application for an interim meusure, notwithstanding
that adverse economic losses might well be sustained
by delendant Member States or third parties as u
result of a suspension of particular activities pending
[inal judgment in the main infringement action. In its
view Art. 86(2) RP* js to be read as requiring a
security to be lodged only by a party polentially liable
for the sums the security i intended to cover and that
there is a risk of insolvency of that party.® This
approach of the Court of Justice stands in stark
contrast lo lhe legal position adopted by some
national legal systems, such as that adopted in the
UK, which require applicants for inlerim measures
under national law to lodge financial guarantecs with
national courts in order to cover economic losses
sustained by delendants in the event that the upplicant
ultimately loses the case. Just such a requirement
constituted a major problem in the infamous Lappel
Banke case,™ where the environmental non-govern-
mental organisation Royal Society for the Protection
of Birds (RSPB) sought judiciul review of a decisian
taken by the UK Government which failed to
designate a particular coastal site as a special
protection area (SPA) in accordunce with the EU

Wild Birds Directive.5® The RSPB contended that the
UK Government had contravened the EU Directive
by assuming (hat it could exempl a site from SPA
designation on economic grounds. Under English law,
a cross-undertaking in damages would have been
required to be paid by RSPB in support of any
application of its part for injunctive relief against the
commencement of development on the site. In the
event, the RSPB was unable to afford the sum of
money required [or such a national judicial order and
accordingly could not prevent development operations
taking place prior the determination of the legal
dispute. The Court of Justice, in a preliminary ruling®
issued (o the UK's Supreme Court (formerly House of
Lords). held ultimutely in agreement with RSPB that
Member States were barred under Article 4 of the
Direetive from taking into account econoimic reasons
for determining the designation and boundaries of un
SPA. [t decided not lo comment on how the issue ol
interim reliel was handled by the UK courts,
notwithstanding an invitation to do so by RSPB, no
doubt as a result of the omission by the House of
Lords to request advice on any impact of EU
environmental law might have on requirements under
UIC law Lo lodge financial security in connection with
applications for interim relief.% The issue of legal costs
imposed al national level for the purposes of securing
wrgent BU environmental law enforcement remains
essentially unresolved.8®

®UT. Hartley, The Foundations of European Commmity Law
}Q ed., 2007) at p. 311,
= Art. 86(2) RP states;
“The enforcement of Lhe order may be made conditional
on the fodging by the applicant on the lodging by the
applicant of security, ol an amount and nature Lo be fixed
in the light ol the circumstances™
1 See eg. Casc C-195/90R Comunisvion v Germany [1990]
ECR 1-3351 ut para. 48 of judgment. Tn that case, Germany
pleaded unsuccessfully to the Court (hat the Commission
should be required Lo lodge a deposit of the equivaleat of
EI70m (DM 500m) pending final judgment to cover
payments ol Jost tux revenue as a result of the Commission
seeking to pain an injunction against the Member State from
imposing & particular levy on heavy goods vehicles which
the Commission considered to be discriminatory on grounds
of nationaiity contrary to Art. 92 TFEU {ex Arl. 72 EC):
™ R v The Seeretary of Stare for the Environment, ex puarie
RSPB[1997] Env L R 43].
% Dircetive 20097147 on the conservation of wild birds (OJ
2010 1.20/7) (codified version), replacing Directive 79/409
$OJ 1979 L103/1) as amended.
" Case C-44/95 R v The Secretary of State for the
Environment, ex parte RSPB [1996) ECR 1-3805.
07 See J. Holder J, “Case note on Cuse C-44/95 R v The
Secretary of State for the Environment, ex parle RSPB
“(1997) Common Market Law Review 34 at p. 1469.
“ Notably, the Council of the EU has refrained from
considering the Comumission’s 2003 legislative initiative on
access to environmental justice which, if promulgated,
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Of further benefit to the Commission has been the
Court of Justice's preparedness to allow the Commis-
sion to set tight deadlines in the administrative phase
of infringement proceedings prior to an application for
interim relief.® Whilst Art. 258 TFEU does not
stipulate any mimimum periods to be granted to o
defendant Member States to respond to the letter of
formal notice and reasoued opinion, jurisprudence of
the Court has confirmed thul deadlines for responses
must be reasonable, as appropriale to the particular
circumstances of the case at hand.™ Accordingly,
where the Commission has considered a particulur
case has warranted especially urgent corrective on the
part of the defendant Member State. the Courl has
confirmed that the Commission may require relutively
very short rvesponse times from the defendant in
relation to its letter of formal notice and reasoned
opinion.™ For instance, in the Awustrian Lorry Bun
litigation,” the Commission applied to the Court lor
an order suspending the application ol national
legislation authorising Lhe introduction of a ban on
cerlain heavy goods vehicles using the A2 interna-
tional transil route motorway in the region ol Tirol,
having completed the enlire administrative phase ol
infringement proceedings within under two months,
much shorter than the usual practice of taking up to
one year or mare. The Commission considered on
balance that the ban conlravencd the prohibition
contained in Art. 34 TFEU on measures having
equivalent clfcel to quantitative restrictions on the
free movement ol imports and could not be justified
on environmental or public health grounds, notwith-
standing that the action taken by the Tyrolean
authorities wus done in order to ensure compliance
with EU air quality legislation. The Court of Justice
dismissed the argument of the Austrian Government
that the infringement action should be declared
inadmissible, on grounds that the response times
afforded to it bad been unduly brief. It confirmed
previous case law in holding that the Commission is
enlitled to fix deadlines for completion of the
administrative phase that take account of the circum-
stances of the particular infringement case.™ A note of
caution should be added here. Determining what
amounts 1o a reasonable amount of time for a
defendant Member Stale to respond to the first and
second warnings in the administrative phase ol
infringement proceedings under Art. 258 TFEU is
not necessarily straightforward to determine, and the
Court of Justice has indicated that it is prepared 1o
hold infringement actions ultimately inadmissible if it
considers unduly short timelines have been imposed on
defendants in the circumstances.™ This factar of
uncertainty undoubtedly places pressure on the
Commission to avoid setting very short time limits il
at all possible, and makes its lusk of demonstrating
urgency when applying for interim reliel mare
challenging,

In a number ol respects, though, the Court has

interpreted the legal framework underpinning interim
judicial relief at EU level in a manner that has
significantly restricted the range of possibilities for the
Commission to be able to use Arts. 278 and 279 TFEU
in conjunction with its infringement caseworlk. In
particular, the Court has confirmed that interim
measures may not be used to address instances of
incorreet interpretation of EU law at national level,
such as erroneous provisions contained in legislation

conl,

would stipulate that environmental proceedings are not o
be “prohibitively expensive’™ (see Arl. 10 of COM({2003)
624) Commission deall Directive on uccess to justice in
cnvironmental matters). Member Stales are obliged to
cnsure that unreasonable costs are not imposed on
applicants seeking judicial review of decisions made at
national level i contravention of the Directive 85/337 on
the assessmenl of the effects of certuin public and private
prajects on the environment (OJ 1985 L175/40) (Art. [a) or
Directive 96/61 on Integrated Pollution Prevention and
Control (O 1996 1.257/26) (Art. 15a), both amended infer
aliv by Directive 2003/35 (OF 2003 L156/17). In March
2010, the Commission issucd a reasoned opinion against the
UK on account of the latter failing to adhere to these
commilments on costs (European Commission RAPID
Press Release: 1P/10/312, Brussels, I8 March 2010).

D, Wyatt, A, Duashwood, Europenn Union Law (5 ed.,
2006) at section 13013 at pp. 428-429. See eg. Cuse C-1/00
Conumission v Franee [2001]7 ECR 1-9989, ’

™ Sec for cxample Case 293;85R Connnission v Beleim
[985] ECR 3521.

*! See eg. Case 74/82 Comnrission v lreland [1984) ECR 317
(Iree movemenl of goods case) where he deadlines for
respanscs to the letter of [ormal notice and reasoned
opinion were 2 months and 5 days respectively; Case C-
328/96 Commission v Auxiria [1999] ECR [-7479 (public
procurement case) where the deadlines for responses to the
letter of lormal notice und ressoned opinion were | and 2
weeks respeetively and Case C-1/00 Commission v France
[2001] ECR 1-9989 (free movement of goods case).

The short deadlines were all upheld by the

Courl of Justice.

 Cases C-320/03R Conimission v Austria [2003] ECR 1-
7929 (ol 30.7.2003), C-320/03R Commission v Austria [2003]
ECR 1-11665 (ol 2.10.2003), C-320/03R Cemmission v
Argirio [2004] ECR 1-3593 (of 27.4.2004) and C-320/03
Commission v dustria [2005] ECR 1-9871.

F Case C-320/03 Commission v Austria [2005) ECR [-9871
at para. 34 of the judgment.

™ See Cusc 293/85 Commission v Belgitun [1988] ECR 305, a
case involving discriminalory access Lo voertional training
contrary to Art. 18 TFEU (ex Art, 12 EC). The Courl held
that the Commission had imposcd unreasonably short
deadlines for responses to the letler of formal nolice and
reasoned opinion of & and 15 days respectively. The Court
hud initially granted interim reliel in 1985 (Case 293/85R
Commission v Belgivm [1985] ECR 3521). However, the
purticular legal issue of admissibility of infringement
proceedings was reserved until the judgment in the main
action. which was delivered only in 1988,




214 European Energy and Environmental Law Review Oclober 2010

Enforcement of EU Environmental Law

intended to transpose EU dircctives into national law
or erroneous legal opinions held by national autho-
rities on (he meaning of EU law.™ The Courl’s
reasoning appears io centre on the argument that if
interim measures could be granted in lhese cuses, this
would prejudice the judicial decision in the main
infringement action, a consequence that would run
counter to the conservatory objectives of the interim
relief legal framework. Although authoritative, such a
view is not really that convincing given that interim
relief applications incvitably require the Court L0
consider whether or not the upplicant has a prima facie
case, as mentioned eurlier. The initial view of the
Court’s President on the merils of the applicant’s case
may in any casc be averridden at the later stage of the
main judgment, Accordingly, it is difficult to accept
that an ioterim order may prejudice the main
judgment in the sense of rendering it meaningless. A
stronger argument against awurding interim measures
in interpretation-related cases might be thought w lie
in considering whether Lhere iy a sufficient degree of
urgency at hand lo warrant emergency judicial
intervention. However, this is something to be
considered as a factor in each individual case and
not as something that would serve to rule out interim
measures in all such cases. [n the environmenltal sector,
incorrect transposition of EU environmental legisla-
tion into national law has consistently been considered
by the Commission to comprise amongst the mosl
serious Lype of breach by Member States that may well
serve to lead Lo a number of violations of key sources
of EU environmental law across the defendant’s
national territory. Interim relicl could theoreticully
serve as a useful and appropriate tool in order to
prevent a series ol potential or imminent serious
breaches of EU environmental law on the ground
resulting Mrom a situation of non-conformity. How-
ever, the Court of Justice has not adopted such an
expansive view of the criterion of wrgency under-
pinning the legal framework [or interim measures.
The Court of Justice has also appeared to rule oul
the possibility of the Commission bringing applica-
tions for interim relief in respect ol second round
infringement proceedings.”® Accordingly, even where
the Court has found that a Member State hus violated
a norm of EU law under Art. 258 TFEU, the
Commissian has no possibility of being able to request
an inlerim relief order from the EU's judicial body in
conjunction with any subsequent infringement legal
proceedings under the auspices of Article 260(2)
TFEU, irrespective of the degree of urgency of the
situation required to take remedial action, such as
from an environmental perspective. The Couwrt has
justified the exclusion of interim relief from second
round proceedings on the grounds that a first round
judgment issued under the auspices of Art. 258 TFEU
has legal force as res judicata, so that Member States
are bound by virtue of the judgment to take immediate
steps to ensure that all of its conclusions that a breach

of EU law has occurred are acdhered to as swillly as
possible. That first round judgments have a legally
binding effect is underpinued by Art. 260(1) TFEU,
which requires Member States to ftake necessary
measures to comply with the judgment. The Court
has interpreted from this treaty provision that
Member States are under a general duty to undertake
steps to ensure that compliance is achieved with the
minimum of delay as appropriate in the circumstances.
However, as was indicated by the Court in the Spanish
Bathing Waiers litigation,” the Comumission is obliged
(o ensure that sufficient time is allowed for a Member
Stale to comply with EU legislative obligations. In
that case, il rejected the Spanish Governmenl’s
argument, supported by the Advocate General, that
3| months had been an unreasonably short time span
sel by the Commission in its letter of formal notice to
Spain for compliance with an earlier judgment of the
Court?™ holding the Member State had breached
minimum  water quality standards set by the EU
Buthing Waters Directive.” However, Lhe Court also
made it clear that the test of reasonableness depended
on assessing whether sufficient time is provided to a
defendant in the particular circumstances of the case.
ln the instant case, it considered that sufficient time
(three bathing seasons) had been grapted by the
Commission in order to allow for the requisite
complex and long-term operations required for
improving bathing water quality in order to adhere
to the first judgment 80

Onc might think the fact thal the second round
infringement procedure under Art. 260(2) TFEU, in
leading ultimately to the possibility of potentially
severe financial sanctions being imposed by the Court,
might serve to place pressure on defendant Member -
States to take steps (o ensure swifter compliance with
first round judgments. However, the available evi-
dence®! uppears to he that Member States are
frequently not significantly influenced by the onset
of second round infringement proceedings under Art.

¥ See cg. Case 352/88 R Commission v [raly [1989] ECR
267, at pari. 22 of judgment.

Z" Cuses 24, Y7/80R Commission v Franee (1980] ECR 1319.
T Case C=278/01 Commnnission v Spain [2003] ECR 1-14141,
?H Case C-92/96 Commission v Spain [1998] ECR 1-505.

"™ Directive 76/160 concerning the quality of bathing water
(OJ 1976 L31/1), us amended, revised and updated most
nolably and recently by Directive 2006/7 (O 2006 L64/37) .
0 The Commission considers that it may require at least 6
months to verily whetber a Member State has complied with
a first round judgment which involves the monitoring of
compliance with technical EU environmental quality
standards, such as those applicable in the held of EU water
legislation: see section (iii) of the Environment Directorate-
General's reporl on Statistics on Environmental Infringe-
meats, published online at: http:/jec.curopa.eu/environ-
mentflegal/law/statistics. htm (accessed 9.6.2010).

" See M. Hedemann-Robinson, supra note 17 at p, 318.
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260(2) TFEU until the relatively last minule, namcly
when the matter is finally referred to the Court of
Justice. The recent shortening of the administrative
phase in second round proceedings. by virtue of the
Lisban Treaty 2007 eliminating the need for a
reasoned opinion, is likely to add some degree af
pressure on defendant Member States to take steps to
adhere to first round judgments more quickly, but it is
questionable whether this will make a genuinely
significant impacl in practice. The Commission aspires
to quickening the pace of the second round inlringe-
ment action procedure, ¥ but barring non-communica-
tion cases it is stll likely to be several months, even
years, between the Commission opening an infringe-
ment case and the Court of Justice handing down a
judgment containing a financial penalty under Art.
260(2) TFEU. It has been thought that the Court’s
position against the use of interim medsures us
meuns of enflorcing its judgments Is informed by a
concern that such a move could serve to undermine
respect amongst Member States for ils judgrents.®
However, that argument is unconvineing, given (hat
there has been over the years a steady and persistent
increase in the number of second round infringement
proceedings needed to be launched by the Commission
as a resull of fuilures on the part of Member Slates (o
altend 1o first round Court judgments against them.
The Environment Directorate-Goeneral of the Com-
mission has reported that, as at the end of 2009, it was
putsuing no less than 61 second round infringement
proceedings against defaulting Member States.™
Arguably, the second round infringement procedure
as currently constructed under Art. 260(2) TFEU.
serves to underline a perception that first round
judgments do not really count.

One other general judicial development that has
served to render interim reliel applications both
challenging and somewhat unpredictable is the Court
of Justice's insistence that the applicant show that on
the balance of interests emergency judicial intervention
is justified. The “balance of interests” has been noled
in various quarters as a controversial judicial innova-
tion. There are two principal problems involved with
its inclusion in the Courl’s appraisal of a request for
interim relief. First, the test is not expressly set down
in the relevant EU provisions on interim relief.s
Specifically, the relevant treaty rules are silent us (o
whether this is required,® whilst the more detailed
procedural rules on interim relief refer only Lo an
application needing 1o state the subject-malter ol
proceedings, the circumstances giving rise to urgency
and the pleas of fact and law establishing a prima facie
case.¥’ Second, the test is inherently a subjective
exercise and steers the Court rather dangerously close
to weighing up policy preferences as opposed any
objective legal interests of the respective parties,® This
was illustrated most vividly in the series of interim
measure decisions handed down in the above-men-
tioned Austrian Lorry Bean litigation ® Lo that case. the

Commission intervened to prevent the operation of
Austrion legislation which would have banned the
movement ol heavy goods lorries over 7.5t carrying
certain types of cargo on a motorway section in Tiral
as a means of complying with EU air quality
objectives. In assessing the elements of urgency and
balance of interests together, the Court President
Found that the economic interests of freight operators
should be held o prevail over competing environ-
menta concerns underpinning the national legislative
intervention, in terms of assessing whether an interim
measure was warranted in the case. Noting on the one
hand that harm to cnvironmenial interesls is lo be
viewed generally irreversible on account of the fact
that ceological damage more often than not cannot be
addressed retroactively, the Court President consid-
ered nevertheless that in this case the immediate
adverse cconomic impacts resulting rom the prospec-
tive bun on HGY moavements outweighed environ-
mental considerations,® Specifically, he reasoned that
whilst the temporary suspension of the travel ban
pending fina} judgment would not undermine the long-
term environmental and health objectives underpin-
ning EU air quality legislation in securing reductions
in air pollution, the introduction of the travel ban
would significantly affect the operation and fnancial
stabilily of several commereial undertakings involved
in road freight operutions within the single market.
The Court President’s legal analysis is highly ques-
tionable, in that he appears to fall in to the trap ol
assuming thai long-term policy objectives do not relate
to interests of an urgent naturc. The Commission

82 The Commission has set a general target period of 12-24°
months 1o cover the period between issuing a letter of
formal notice and referral to the Court ol Justice in second
round infringement aclions, “subject Lo the specilic circum-
stanees of exceptional cases™ see p. 9 of COM(2007)502,
Commission Communicalion: A Europe of Results —
Applying Comnunity Leaw (5.9.2007).

¥ See e, L. Neville Brown ef al., supra note § atpp. | 17 and
133,

¥ gas seetion (i) of the Environment Directorate-Generul's
reporl on Statistics on Envirommental infringements, pub-
lished online at: hitp:/fec.curopa.cufenvironment/legal/law/
slatistics. hium (aceessed 9.6.2010).

55 Noted eg, by F. Castillo de la Torre, supra note 25 al p.
319,

W Namely, Arts.278-279 TFEU and Art. 39 SCI {which is
contained in a protocol o the TFEU and TEU).

AL 83(2) RP, i

o ges A Schrnuwen, “Cuse note on case C-320/03R(02)
and (03) Conunission v Ausiriv™ (2005) Common Muarket
Lo Review 42 at p. 857,

0 Cuses C-320/03R Commission v Ausiria [2003] ECR -
7929 (ol 30.7.2003), C-320/03R Cemmission v Austria [2003]
ECR 1-11665 (of 2.10.2003) and C-320/03R Commission v
Austrio [2004] BCR 1-3593 (of 27.4.2004).

9 See para. 92 et seq of C-320/03R Commission v Austria
[2003] ECR [-11665.
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estimated in 2000 that a total of 348,000 premulurc
deaths are being caused unnually across Europe due to
exposure o anthropogenic particulate matter
(PM2.5), the transport sector being one of the key
sources of particulate matter emissions.®! The case also
serves as o stark reminder of the [lact that the
Commission seeks to defend a number of policy
objectives enshrined within BEU law, including ones
that may not infrequently conflict with environmental
protection goals.®?

II. Interim Measures and Environmental
Infringement Cases

Having mapped out the peneral legal backdrop to the
evolving relationship between interim measures and
infringement actions, the second and main purt of this
article focuses specifically on the relevance and impact
of interim measures in relation Lo the prosscution of
breaches of EU environmental law by the Commis-
sion. Until 2007, the Commission has showed rela-
tively little interest in using the interim measures legal
procedures under the EU's trealy framework in
environmental cases. Notwithstanding that the Court
of Justice had already clarifiec by the late 1970s that it
was, as a matter of general principle, possible for the
Commission to apply for emergency judicial measures
in the context of infringement proceedings, the
Commission was relatively slow in taking advantage
of this opportunity. The first occasion that the
Commission sought to apply to the Court of Justice
for such relief measures in an covironmental suit wis
in the Leybucht dike® case in 1989, As u result of the
Commission being unsuccessful in that case, it appears
that there was subsequently for a long period little if
any faith attached by the legal services within that
institution in applying for emergeney relicl in environ-
mental cases.

3.1 The Lepbucht Dyke case and the initial approach of
the European Commission
The Levbucht dyke case was Lhe [irst occasion in which
the Commission decided in an environmental case (o
apply to the Court of Justice for interim measures. The
case involved a dispute between the Commission and
the German Government, concerning u decision by a
focal authority within the region of Lower Saxony to
authorise the construction of certain coastal protec-
tion works located within a special protection area
(SPA) known as Leybucht, a site falling under the
auspices and protection®™ of the EU Wild Birds
Directive. The Leybucht is a bay approximately Skm
in diameter located within the Wattenmeer of Bast
Friesland. and is host to a number of sedentary and
migratory wild birds, in particular the avocel, using it
for feeding, nesting and as a staging area. The coastal
protection scheme involved inver alia the strengthening,

and extension of dyke installations and 4 serics related
projects affecling the Leybucht area in order to shore
up shoreline defences against flooding from storm
tides.% Approved in 1985, construction work on the
scheme commenced in 1986, The Comumission, alerted
(o the project by complaints [rom the general public,
considered that completion of the coustal defence
project could result in the disappearance of the
habitats of various bird species as a result of
disturbances caused by construction, contracy to the
provisions of the Directive.”® Specifically, the Com-
mission assessed that some 10% of breeding pairs of
birds would be affected, il the next stage of the
development project (relerred to as Stage IV) received
the green light. In July 1989, the Commission applied
to the Court of Justice for interim measures,”
requesting  that that the German Government be
required to ensure the suspension of the commence-
ment of Stage IV construction works pending the
outcome of the main enforcement action in the case.
Whilst in the Commission’s view delayed completion
of the construction project would not have any
appreciable financial repercussions, a failure to secure
interim protection for the SPA sile would resull in
environmental damage being sustained by birds
resident on the SPA which a declaratory judgment in
the muin action filed ugainst Germany would not be
able to remediale.

In assessing the Commission’s application for
jnterim relief. the President of the Court of Justice
noled that the main legal problem concerning the
Commission’s request lay rooled in the element of

! See report of this in the European Environment Agency's
Europe's Environment — The Fourth Assessment {2007, EEA
Copenhagen) at p. 83.

9 Ay illustrated by the [lollowing cases brought by the
Commission: Case 302/86 Commission v Denmark (Danish
Buttles)[1988] ECR 4607, Cuse C-4G3/01 Commission v
Germany { Beverage Container Recyeling) [2004] ECR -
11705,

N Cuse C-57/SIR Cummission v Germany [1989] ECR 2849
and Case C-37/89 Commission v Gerimany [1991] ECR 1-883.
Y he Commission was nolified by Germany in 1988 that
the Leybucht had been classified as an SPA, the arca already
having been subject to conservation protection under
national legislation in December 1985,

9% Starm lides were reported in proceedings lo have
bresched the coastal defences on three previous occasions:
1953, 1962 and 1976.

9 See Articled(4) of the Wild Birds Directive, which requires
Member States to lake appropriate steps (o aveid pollution
or deterioration of habitats or any disturbances affecting
birds an protection areas, insofar as these would be
significant having repard to the conservation objectives
underpinning Article <.

Y7 Under the auspices of (the equivalent to) Article 279
TFEU. Al the material lime this wis Art. 186 of the former
EEC Treaty.
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urgency.® In taking on board the fact that the
Commission had only sought an imjunctive order after
construction of the German regional authority's
development project was well under way and a lurse
part of the works had been completed, the Courl’s
President considered thut interim relief would only be
appropriate if the Commission was able to show that
the next stape of dyke development would cause
serious harm to the protection ol wild birds in the
Leybucht site.” On the balance of cvidence presented
to him, the Court President was unable 10 accept that
the Commission had shown that this would be likely to
occur. Spectifically. the work scheduled to take place in
1990 did not envisage reduction in the bay's area or
involve a distance between the anticipated works and
avocel breeding grounds closer than previously
experienced in relation to previous works. [n addition,
data submitted by the Germun Land of Lower Saxony
indicated that avocet numbers had (allen prior to the
project, with a slight trend towards stabilising after
1986. Neither had the Cominission been able to
sustain its claim that the SPA would be undermined
by an increase in tourism resulting from the develop-
ment, given that pleasure-craft sailing in the bay had
been specifically intended to be reduced by the project
and concerns regarding a prospective rumoured
construction of kirge car parks in the area were stuted
to be unfounded by the German Government.
Accordingly, the Court President dismissed the appli-
cation for interim measures, holding that the Commis-
sion had failed to establish an urgent need to interrupt
the compietion of the dyke project.'™

The failure on the part of the Commission in
Levbucht to secure injunctive relief against the Ger-
man Government exposed some serious problems
facing the Commission in terms of its approach and
capacity to ufilise the interim measure procedures. A
particularly key aspeet Lo this case was the temporal
dimension, in that lact that the Commission had
intervened belatedly and then proceeded rather slowly
with legal action. It commenced (he infringement
action some two years after the project had received
approval, namely in August 1987, with a letter of
formal notice sent to the German Government selting
ouf its objections. That was followed up only around a
year later in July 1988 with a second formal warning
communication in the form ol a reasoncd opinion.
Finally, it was not until another year had pasgsed in
July 1989 that the Commission decided to apply (o Lhe
Court of Justice for an emergency injunction againsl
the German Government al the same time as it
referred its infringement proceedings Lo the Court in
the main action. It was eviden! that the Commission
had failed Lo complete the administrative phase of the
enforcement procedure in a sufficiently short timescule
which would have been appropriate in light of the
urgency required for an application for interim
measures. The timing of the successive stuges in its
legal action suggested that the Commission had simply

applied its standard approach at the time for dealing
with infringement cases, namely providing a year for
the defendant Member State to respond to each of its
warnings in the administrative phase. The delays in
processing the case were partly down to the ineffective
practices of the Commission services involved in
environmental caseworle. For instunce, whilst Com-
mission had builtl up a considerable amount of
experience in handling nterim measures applications
swillly in other sectors ol policy by the time ol the
Leybucht interim measures applicalion, this insfitu-
tional knowledge and expertise had quite evidently
and unforgivably not been applied to the environ-
mental sector by the time ol that case. Prior to
Levbucht, the Commission had overseen rapid turn-
around of the administrative phase of infringement
praceedings in other non-environmental cases, so as to
be able to upply to the Court for injunctive reliel as
rapidly as possible consonant with the requirement of
urgency. However, as waus witnessed in Lepbuchr, the
Commission services handling that case waited almost
two years before applying to the Court for un
emergency injunction. It should also be pointed out
that structural issues connected with the infringement
proceedings procecdure served to hamper processing of
the case. In particular, as with all enforcement
casework, it is a legal requirement that the adminis-
trative phase of delivering the letter of formal notice
and reasoned opinion to delendant Member States as
well as allowing sufficient time to receive and review
their responses to them needs to be completed before
the Comunussion s eniitled 1o apply to the Court of
Justice for interim rehel. At the very least, depending
on the complexity of the particular cuse, this may tuke
some weeks to complete which prevents the Commis-
sion [rom being able to request interim relict Trom the
Court at the earliest most suituable opportunity. 1t may
even be the cuse that the time needed to complete the
administrative phase may mean that the element of
urgency in an environmental case is Jost, il defendant
Member States are able to authorise environmentally
damaging activities which prove lo be irremediable,
In addition to the temporal factor, it was also
evident that the Commission services’ overall
approach to the possibility of ulilising the potential
ol interim measures in environmental enforcement
casework up until relatively recently has been sceptical
to suy the least. The standard practice of the
Commission in following up suspected instances of
incorrect application of EU covironmental law has
been to rely upon the standard law enforcement
framework provided under Articles 258-260 TFEU
without recourse to interim relief. Even where there

" Case C-37/89R Commission v Germany [1989] ECR 2849
db para, 16 of the judgment.

" Op. cir.at para. 15 of the judgment.

" Op. cit., patas. 19-22 of the judgment.
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have been instances of breaches of EU environmental
law that the Commission could have taken assertively
and rapidly with a view to applying for emergency
measures [rom the Court of Justice. it has been
evident tor several years untii most recently that there
has been clear institutional reluctance on the part of
the Commission to follow such @ course of action.
For example, it has been reperted that in a case
against Belgium!™ over an ongoing breach of EU
water quality legislation which had actually led to
fatalities, the Commission rclrained from applying
for interim measures on the grounds that the dealhs
had occurred some years previously.'" The Commis-
sion decided to rely upon the standard infringement
proceedings alone, which took practically 4 years to
be completed from letter of formal notice to Court of
Justice judgment.!™ Moreover, the long-standing
cultural resistance to interim meuasures applications
is borne out when one considers that until 2007 the
Commission failed to apply in a single instance for
injunctive relief’ from the Court of Justice in an
environmental case since Lerbuchs, notwithstanding
the fact thai the number of cases involving instances
of incorrect application of EU environmental law atl
national level has remained consistently high and
have increased substantiully in recent yeurs relative to
the tolal amount of environmental infringement
casework. Nolably, prior Lo 2005 around a third
and since then over hall’ of all ongoing inlringement
cases under (the equivalent of) Art. 258 TFEU have
involved instances of bad application of EU environ-
mental law.!™

3.2. Recent developments since 2007: a change of
approach by the European Commission

Relatively recently, the Commission has signalled a
marked change in its upproach rowards the subject of
interim reliel measures in the context of infringement
proceedings in the environmental sector. Specifically,
in a number of cases since 2007 the Commission has,
through the legal mechanism of interim reliel, been
successful in forcing Member States to halt the
development of various construction projects consid-
ered by it to be in breach of EU environmental
legislation. The Commission has been motivated (o
intervene in this manner, where it is convinced that the
consequences of a particular project could prove (o
have permanent und irremediable damuage (o the
environment. The utilisation of the interim relief
procedure by the Commission has been pivolal in
determining ultimately a successful vulcome of its
legal aclion taken against those Member States, in
making sure that defendant Member States do not
actively or passively permit illicit construction activity
to go ahead prior lo the dale ol the substantive
judgment of the Courl of Justice on the case as (o
whether a breach of EU environmental law has
actually occurred.

Ligurian Bird Hunting case { Case C-303/06
Commission v [aly)

The first case that genuinely signalled an official
revitalised interest on the part of the Commission in
interim relief measures in the context of environ-
mental casework was in Ligurian Bird Hunting.'% In
this case the Commission decided to take infringe-
menl proceedings against Ttaly on account of the
Region of Liguria having passed local legislation
which authorised the hunting of birds in contra-
vention of the Wild Birds Directive 79/409/EEC. The
oripin ol the problem dated back Lo 2001, when the
Commission received a complainl that the Ttalian
Region of Liguria adopted Law No34/2001, subse-
quently umended in 2002,'" authorised the hunting
of wild birds protected under the Directive, princi-
pally as a meuns of preventing damage to olive
groves. The Commission took the view that the
regional Jaw, as amended, lailed to comply with the
provisions of the Wild Birds Directive, namely the
condilions under Arlicle 9 permitting a derogation
from the basic prohibition stipulated in Article 5

" Case C-42/89 Commission v Belehom [1990] ECR 1-2321,
02 | Kaiimer, supra note 41 al p. 432,

1% The court reporl of the judgment states that the letter of
formal notice was issued on 4 August 1986 and the Court
judament was declared on 5 July 1990,

"™ The annuual surveys published by the Environment
Directorate-General (DG ENV) of the Commission on the
implementation and enforcement of EU environmental law
have disclosed the following percentages for and numbers of
bad application cuses for environmental infringements dealt
with under {the aquivalent to) Art. 258 TFEU: 57% in 2005
(279 cases); 51.58% in 2004 (294 cases); 31.50% in 2003 (95
cases); 27.34% in 2002 (70 cases); 29.57% in 2001(89 cascs).
The unnual surveys ure availuble for ingpection on the
following DG ENV website: hitp:/fec.europa.eufenvironment/
legal/law/implementation.htm.

The above data is cxtracted from the Third to Seventh
Annual Surveys covering Lhe years 2001-2005 respectively:
SEC(2002)1219; SEC(2003)804; SEC(2004)1025;
SEC(2005)1055 and SEC(2006)1055.

The most recent statistical data published on the DG
ENV website veveals that the proportion of law enforcement
work devaled to bad application cases in the environmental
sector as al end 2009 remains the most prevalent form of
inlringement case comprising: 54.77% ol all casework in
2009 (298 cases). There are at the moment relatively
consicderably fewer ongoing non-communiciation and non-
conformity environmental cases: 13.78% and 27.02%
respectively as at end 2009 (75 and 147 cuses). See the
Commission’s onling report of Statistics on Environmental
Infringements which is to be found at the following DG
ENV website: http:/fec.curopa.enfenvironment/legalflaw/
stafistics.bim (nccessed on 9.6.2010).

" Cuse C-303/06R Commission v Italy [2006] ECR 1-141;
|2007] ECR [-19; Cuse C-503/06 Commission v Italy [2008]
ECR 1-74.

196 By virtue of Regional Law No 31/2002 of 13.8.2002.
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against hunting of wild birds.""” Specifically. the
regional law failed to: require hunters (o specify a
reason under Article 9 for hunting, explain a reason
justifying the need for a derogation from a hunting
ban, to require checks be made to ensure that no other
equally satisfactory solutions to meet the aim under-
pinning the law could be found. and to indicate the
autharily responsible for determining whether the
requirements in Article 9 are satisfied. Accordingly,
the Commission launched infringement proceedings
apainst ltaly under (the equivalent to) Art. 258 TFEU
in order to secure an amendment fo the national
legislation. On 31 Otlober 2006, after the expiry ol the
deadline prescribed in the reasoned opinion set by the
Commission for compliance with the terms of the Wild
Birds Dircctive, the Region of Liguria passed legisiu-
tion (Regional Law No36/2006) which repluced the
2001 law. However, the 2006 regional legislation
contained the same legal deficiencies as its 2001
predecessor, and authoriscd the hunting of wild bird
species throughoul the entire hunting season of 2006/7
to the end of January 2007. The 2006 Ligurian
legislation authorised the hunling of starlings (sturnus
plgaris). Given that Italy was not provided with a
specific dispensation under the terms of the Wild Birds
Direclive to hunt starlings,!™ it was required to meel
the strict requirements set out under Article 9 in order
to derogate from the hunting ban.

Mindful of the need lo take action us swiftly as
possible in order to prevent the lalian regional
legislation having the clfect of authorising hunting
for the impending 2006/7 hunting season, on 13
December 2006 the Commission sought interim
measures'®® from the Court of Justice ugainst Italy.
at the same time as refecring the substantive infringe-
ment proceedings ugainst the Member Stute to the
Court. The Commission requested the Court to
suspend the operation of the 2006 Lugurian law lor
the 2006/7 hunting season, and ulso requested that the
Court’s President ensure that un interim order was
imposed for Lhis purpose prior (o hearing the
defendunt Member State’s observations under Article
84(2) RP, presumably in order to ensure that a judicial
decision on an interim measure was arrived at before
the commencement of the 2006/7 hunting season in
earnesl.

The Court’s reaction ta the Commission’s requcst
was swift. Six days after the Commission’s request for
judicial support, the President of the Court of Justice
on 19 December 2006 issued an interim order under
Art. 84(2) RP, requiring the suspension ol the 2006
Ligurian law unti] the Courl delivered an order
terminating the interim measure’s effects.!!" The
President held that the legal requirements for an
interim measure had been fulfilled. As regards the
criterion of urgency, he recognised that the 2006
regional law risked causing sevious and irreparible
fiarm to protected wild bird species, given that on
previous occasions the Court had made it clear that

bird hunting is being [ully capable of disturbing
wildlife and impacting upon species conservation
adversely.!’' Ag regards the balance of interests in
the case, the Court President considered that, whereas
the risk of serious and irreparable harm had been
proven, it did not appear that the suspension of the
operation of the Italian legislation would seriously
compromise or undermine its objects. which were to
ensure (hat the requircments of Article 9 of the Wild
Birds Directive were complied with. In particular, the
2006 law did not specify with sulficient precision the
need for a derogation from the hunting ban, as
required by the EU legislation. :
The response of the [lalian Government o the
Cour! ol Justice’s interim order was equally rapid,
indicating the seriousness with which the defendant
Member State treated the EU judiciary’s decision. In
presenting its observations Lo the Court on 30
December 2006, Italy requested the Court to lerminate
the interim order, given that it had taken steps to
overturn the contested regional law in Liguria.
Specifically, it informed the EU’s judicial institution
hat the ltalian national legislature had adopted
legislation on 22 December 2006 suspending the
operation of the 2006 Ligurian law, with effect from
27 December. In addition, the ltalian national
government also natified the Court of its decision to
tuke legal action to contest the legalily ol the regional

197 ¢inee 2001, the Commission has published guidance on
the control of bird hunting under the auspices of the Wild
Birds Directive, most recently in 2008 with its Guide to
Sustainuble Hunting wnder the Birds Directive (European
Commission. 2008), available for inspection on the Com-
mission’s Environment Directorate-General's website:
hlip‘.;_l‘ec.curopu.eu;‘envi1'0nmentlnntm‘e;’}cgisl:llion,fbirdsf
dircctive/mdex_en.him

105 & Hicle 701) of the Wild Birds Directive provides for the
passibility of wild bird species listed in Apaex [I fo be
hunted under nutional legislalion owing Lo their population
level, geagraphical distribution and reproductive rate
throughout the EU. However, this derogation from the
weneral hunting ban is subject to Article 7(2), which states
that species referred to in Annex 11 Part B may only be
hunted in the Member States in respect of which they are
indicated. The relevant table in Annex [1 Purt B does not
indicale Italy as one of the Member States so authorised in
respect of starlings. (The Member States so indicated are:
Bulgaria. Greece, Spain, France, Cyprus, Hungary, Malta,
Portugal and Romania).

W rpe Comimission requested interim reliel on the basis of
both the equivalent provisions to Arts.278 and 279 TFEU
ﬁlﬂgmcly Arts. 242 and 243 of the former EC Treaty).

Case C-50306R Commission v Italy [2006] ECR 1-141.
The Court President is reported us having made the order
after hearing an Advocate General (Kolkott) in accordance
with Art. 85 RP, whase opinion has not been not published.
U oo Case C-60/05 WHF ltafia (2006] ECR [-5083 and
Case C-435/92 Assaciation pour la protection des animauy
senvages [1994] ECR 1-67. para 16.
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Jaw, in light of its breach with EU cnvironmental
legislation. In the event, the Italian Government’s
request did not need 1o receive a subslantive judicial
appraisal. Given that the request only came to be
considered by the Court of Justice on 27 February
2007, namely after the end of Junuury 2007 when the
Ligurian law would had ceased to have been operative,
the Court’s President ruled it to be now devoid of any
object.!’?

Subsequent to the Court of Juslice's interim order
suspending the operation of the Liguriun legislation,
the Commission proved (o be successful also in its
substantive infringement proceedings. Specitically,
on 15 May 2008 the Court of Justice declared that
ltaly had breached Acticle 9 of the Wild Birds
Directive with respect to the adoption of the 2006
Ligurian law.'"* Given that the definitive judgment in
the main proceedings was made a signilicant amount
of time alter the Commission initially referred the
matter to the Couwrt of Justice, namely some 17
months later and over a year after the 2006/7 hunting
season had ended, it was patently obvious that the
Commission’s strategy of seeking to secure an
emergency interint injunction against the Halian State
had praven te be a pivotal success. For, withoul the
delivery of un interim order from the Court of Justice,
no other step could have heen taken in practice al
Europcan Union level to force the suspension o illicit
bird hunting. It is quite probable that. in the absence
of the cmergency order obtained, the [talian national
government would have refrained [rom inlervening in
the case in support of the Commission and waited
instead until the outcome ol the substantive infringe-
ment proceedings some time later. Indeed, this is all
the more likely to have been the case, given that the
Ligurian fegional government evidently fiercely con-
tested the Commission’s legal action'™ and that five
years had already elapsed since the Halian national
government was sent a letter of formal notice
concerning this matter. In any case, the commaon

practice of defendant Member States in the conlext of

infringement proceedings is not to deler to the legal
opinion of the Commission ahead of final Court
judgment. But for the interim order, the Commission
would not have been able o prevent illicit bird
hunting taking place in Liguria in the 2006/7 and
2007/8 seasons, with the consequence Lhal serious
and potentially irrepurable damage would have been
perpetrated on starling populations in Liguria. With
an interim order in place, the Ttalian State was under
a formal legal duly Lo take immediale aclion lo secure
the suspension of the operation of the regional law,
pending the outcome of the substantive legal action
against it. Without such an arder in place, it is
difficult to see how Italy otherwise was obliged under
EU law to take any such action in the run up to the
main judgment,"'S a factor which would have served
to undermine the effectiveness of the infringement
action.

Rospuda River Valley case { Case C-193]07 Commission
v Poland)

Shortly after the Commission took action in relation
to Ligurian Bird Hunting. it hod a further opportunity
in another environmental case to utilise the interim
measure procedure o good effect. Specifically, in the
Rospucla River alley case,''® the Commuission decided
to apply to the Couwrt of Justice for injunctive relief
against the Polish Government over the latter’s failure
to ensure thal certain proposed road developments did
not breach the Habitats Directive 92/43.117 The dispute
concerncd a decision by the Polish Government Lo
authorise construction of (wo road building projects
along the E67 route known as the Via Baltica between
Warsaw and Helsinki. This involved the projected
completion of two road bypasses intended to circum-
vent the towns of Augustébw and Wasilkow. The
proposed layout of the bypass routes traversed
through areas within the Rospuda River Valley, a
unigque type of natural area in Europe containing
primaeval forest and wetland. Both developments
were projected to encroach upon a number of areas
falling under the auspices of the Habitats Directive:
two designated special prolection areas (SPAs)
(Puszcza Augustowska and Puszeza K nysznska) as-
well as a potential Site of Community Importance
(SCI) (Ostoja Augustowska!!* which lies within the

"2 oase C-503/06R  Conunission v [tuly, 27.2.2007 (not yel
reported). The Court President’s decision is available for
inspection on the Court of Justive’s website: www .curia.cu.int.
13 Case C-506/06 Comumission v faly [2008] ECR 1-74.

"4 The Ligurian regional government sought Lo intervene in

the substantive infringement proceedings on 22 May 2007.

The Court of Justice's President ruled this request to he
inadmissible under Art, 40 of the Court’s Statute, which
only allows EU institulions and Member States to make
interventions in such legal proceedings: Ovder of the
Presicent of the Court of Justice in Cuse C-503/06
Comniission v {ialy, 19.6.2007 (not yel reported bul available
for inspection on the Court’s website (www.curia.ew.int)).
"% One might argue that such a duty might be construcd as
implicitly Qowing [rom the general duty ol co-operation
enshrined in Art. 4(3) TEU. [n the absence of clarification
from the Court of Justice, this remains & moot point.

16 Case C-193/07R Conmmnission v Polund, Court of Justice
Presidential Orders of 18.4.2007 and 18.7.07 (not yet
reported); Cuse C-193/07 Commission v Poland (0] 2010
C11/19). The ease proceedings are available for mspection
on the Court’s websile: www.curhiew.int.

"7 Directive 92/43 (OJ 1992 L206/7). as amended. A
consolidated version of the Directive is available for
inspection on the European Union's EURLEX website:
hilp:/feur-lex.curopa.eu/en/index.hum.

18 The Commission considered that this particular site met
all ecoloical criteria set out in Annex 1L of the Habitats
Directive lor it to be classilied as a SCL-Article 4(2) of the
Directive stipulates that the Commission, based on a site list
notified to it by the EU Member States, is required to
establish in agreement with Member States u draft list of sites
ol Communily importance identifying those hosling one or
more priorily natural habitat types or priority species.
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Puszeza A ugustowska SPA), In addition. a related
afforestation project, intended as a measure (o
compensute for Lhe interference wilh these SPAs, cut
across Ga-of o potential SCI (Pojezierze Sejnenskie}.
The Commission originally sent Poland an inifial letter
of formal notice concerning the proposed develop-
ments in December 2006,

The Commission considered that both bypasses
breached the terms of the Flabitats Divective. As lar as
the 17.1km long Augustow bypass was concerned. the
Comn m ssed that Poland had vielated Article
6(2) in conjunction witl: Asticle 7 of the EU Directive,
in failing to take sppropriatc measures 10 @void
habitut deterioration and signilicant species distur-
bance of SPA Pusrzera Augusiowska lymg southwes(
of the town. 1t considercd that the bypass would affect
some 41 wild bird species'™ lying within the Puszeza
Augustowska SPA and 21 habitat ty G fauna
(including a pr iorily spe ol wall) and 8 flora spe
pretected under the Hubitats Directive |uml:d wnh H
the potential SCI of Ostoja Augustowsia, Given that
the authorisation procedure for the z‘\.m..ekmw bypass
had preceded Poland’s accession to the EU, the
Commission took the view that (his particular
proposed development was not caughl by certain
procecdural provisions ol the Habilals Dircetive
specifically regulating the management of plins and
projects allecting speeial arcas of conservation,
namely Articies 6(3) und (4).72 Howcver, it considerad
that the bypass project nevertheless [cll within the
remit of the substantive provisions of the Directive.
notably Article -’:( ') i conjunction with Article 7 ol
the Dircclive, which require Member Stales o take
appropriate steps to avoid the deterioration of natural
habitats and habitats of species in speciul arcas of
conservation, as well as to avoid ‘;zumful it chistur-
bance of ihe species for which the areus have been
designated in relation to the EU Directive's obiee-
tives.'?! Specilically, the Commission nsseased (hut the
road scheme, by virtue of it damaging habizats and
disturbing species for which the Puszeza Augustow
SPA was classilied, would be liable to cause irrever-
sible environmental hanm and lead o the detericration
of the unique and exceptional ecosystem of Rospuda
valley It considered that the Pol.hh authortties over-
seeing the particular bypass project had failed to take
inte account of allernative solutions, and therclore
would not be able to rely on any delence based on an
overriding public interest,”* With regard to the
project’s negative impact on the potential SCI of
Ostoja Augustowska, the Commission opined that

ut the
Habitats Directive was applicable and had been
breached, in light of the case law of the Couri of
Justice relating to similar circumstances, '

As regards the intended 3.2km long Wasiikéw
bypass. which would cut across the Pusrczn
[Knysenska SPA atfecting 37 wild bird species covered
under Annex | of the Wild Birds Directive, the
particular legal objections of the Commission were

different. It considered that the Polish authorities had
breached Article 6(3) in conjunction with Article 7 of
the Habitats Directive. Article 6(3) requires that
Member Stales must subject any plan or preject, not
directly connecred with or necessary to the manage-
ment of a site of a special area of conservation likely o
hitve a signiticanl npou it, Lo a1 conservation impact
assessment effect. In addition, nationai authoritics are
only entitled Lo apree o -.u(h a plan or project only
alter ascertaining that the tegrity of the site will not
be adversely alffected and, where appropriate. having
consulted public opinion. By virtue of Arl. 6(4). such a
pizin or pm|c<‘l m rertheless be carried out in spite
ol a nepative im essment for imperative reasons
of overriding public interest rensons und in the ahsence
of aiternative solutions. subject to Member Stutes
taking all compensalery measures needed o ensure
the coherence of EUs Natura 2000 netwark.
Special consideratians i sites contuining a
priovity habilat and; iority species Tor the
surposes of the Divective. '™ Presumuably, the Comuniis-
stont considered that it was able o apply Arts.6(3)-(4)
of the Directive to the Wasilkow bypass, given that the
authorisation procedure in respect of this particular
project commenced afler Polund’s accession to the
: ¥ The Commission considered that Art. 6(3) had

¥

Y Covered by Annex | of the Wild Birds Directive,
U Case C-200704 Commission v Austeia {2008] ECR T-2755,
= hitat Direclive’s ohjectives are set out in
: '.n *\r!ic!c 20 Art, (1) stipulates the aim of
trument shall be te contribute towards
{:mmm\, bnomv through the conservation of natural
abilats wnd of wild Tuna and fora in the European
ary of the Member Stutes ta which the TFEU applies.
U2; specilies that meusures taken pursuant te the
Directive shall be destoned o mainwin or restore, ut
fivourable conservation status, notunil habivits and species
of wild Fonna and a of Community interest. They shall
also. secording 1o At 2{3) take account ol economic. secial
and culturad re erils und regional and local character-

Mhe Polish Government sought to jusuly the develop-
ment on grounds of improvement o road safety (as reported
m the Commission RAPID press release 1PJ07/263, Brus-

Sl |Il\,' the judgments in Cases C-117/03 Dragaggi
[2005] ECR 1-167and € LS Bund Natwrsehiiz in Bayvern
["f}U{u] ECR I- ‘%-e-‘h
- ? See Art. 6(4) (inul paragraph.
%3 The repott of pleadings provided in the Court of
Justices information nolice concerning Lhe infringemen
aproceedings indicated that the suthorisation procedure
reluling o the iJ_‘,‘i.!(l.\‘S started prios lo Polish accession to
ay 2004, but the accuracy of this may be
questiencd bl\’t:}'l that Court’s report ulso conflirms that the
C‘emmiqfnn ruted out application of Arts.6{2) and (4) in
respect of the Augustow bypass on grouads that lhe
authorisation  pre ) the lalter project had
commeneed before Poland joining the EU.

i
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heen breached on the grounds that the impact
assessment carried out had been defective. the Polish
authorities had failed to consider alternative solutions
properly and they had not raised the issue of
compensatory measures with respect (o the area of
land destroyed by the bypass.

An additional complaint filed by the Commission in
this casc was the fact the Polish authorities had failed
to ensure that their inlended measures (o compensadte
for the incursions into the Puszeza Augustowska and
Puszcza Wnyszaska SPAs did not fall foul of EU
nature profection law. Specifically. the Commission
considered Lhut a particular afforestalion project
earmarked to be carried out to account for the
ecological losses sustained by the Aungustow bypass
scheme not only failed to compensile adeguately for
such losses but also encrouched unlawlully on a
potential SCI site ( namely the site of Pojezierze
Sejnenskie). 1t was of the view that the aflorestation
scheme would have led to a substantial part (17ha) ol
the potential SCI being deforested as part of the
overall measures envisaged by the road project
investor to compensate for habital damage caused by
construction of the Augustow bypass. As a conse-
quence, the Commission concluded that the proposed
compensatory measures had breached the provisions
of the Habitats Directive, on a footing similar to that
of the Augustow bypass scheme.'2®

The initial letter of formal notice sent by Lhe
Commission against Poland in December 2006 under
(then equivalent to) Art. 258 TFEU appeared to have
little in Lhe way ol deterrent effect. Oun 28 February
2007 the Commission subsequently issued a reasoned
opinion'?? against the Member State. by way ol
response (o information it had received that the
pational authorities had provided development con-
tractors with permission to commence warks on the
road projects earlier in February 2007. Tree-felling
had actually commenced on the Wasillkdw bypuss on
[5 February. [n its press release about its reasoned
opinion. the Commission made clear that it considered
the possibility of resorling Lo emergency relief
measures il necessary, as it did in the Liguridn Bird
Hunting case. As u consequence of the Polish
authorilies” unsatisfactory response to the Commis-
sion’s lwo warnings, in particular by virlue of a
definitive decision on 9 March 2007 by the Polish
Environmenl Ministry to permit the commencement
works on the sites, the Conumission then decided to
refer Poland to the Court of Justice. Al the same time
it sought interim measures from the Court with u view
to securing immediate suspension of the alforestation
project which the Polish authorities had confirmed
that they wish to have seen completed by end of June
2007.'* The Polish authorities apparently, though,
were prepared unilaterally to suspend commencement
of the construction works relating to the bypnsses
pending final judgment of the Court of Justice on the
legality of the bypass schemes.

The Commission’s decision to apply for interim
measures ultimately had the desived effect and
ultimately led to the settlement of litigation in the
Commissian's favour. On 18 Apeil 2007, the President
of the Court of Justice issued an interim order!?0
requiring Poland to desist from and suspend works
immediately relating to the afforestation scheme until
it had an opportunity to declare a definitive judgment
on whether the Habitals Directive had been breached
in this case. The interim order was subsequently
withdrawn in Tuly 2007 when the Polish Government
confirmed that the afforestation project would not be
started pending final adjudication of the Jegal dispute
by the Court.'! During the early summer period of
2007, contradictory messages appeared to be coming
from Polish sources us to whether road construction
warks would be allowed by the Polish authorities to be
continued after the ending of the breeding scason on
31 July 2007. Ultimately, though, the matter wis
cleared up by the Court of Justice, which obtained
alficial confirmalion from the Polish Government on
2 and 31 August 2007 that works would not commmence
prior to the Court issuing its definitive judgment on
the case. By virtue of these assurances from the
defendant Member State, the Commission informed
the Cour(™2 that it would desist from conlinuing to
request for the imposition of inlerim measures. As a
result, the Court’s President subsequently ordered
removal of the interim proceedings from the Court’s

126 The Commission considered that there had been
breach of the Habitats Directive, in light of the Court of
Justice judgments in Cases C-117/03 Dragaggi [2005) ECR I-
167und C-244/05 Bund Naturschutz in Bayern [2006] ECR I-
8445,

12 Eyropean Commission RAPLD Press Release 1P/07/263,
Brussels, 28.2.2007 “Poland: Commission takes urgent
action to protect threatened wildlife habilats™.

125 | pi0y7/263, Brussels, 28.2.2007. p. L.

12 Cuge C-193/07 Conunission v Poland, reported pleadings
of §.4.2007. See also European Commission RAPID press
releuse 1Pf07/369, Brussels, 21 March 2007 “European
Commission takes Polind to court lo protect threatened
wildlife habitats™. 1t appears that the Polish authorities
unilaterally agreed Lo suspend works on Lhe bypass projects
pending delivery of the Court’s definitive judgment on the
legality of the road schemes.

I (e C-19307R Cammmission v Poland, interim order of
18.4.2007 {not yct reported). Decision aviilable for inspec-
lion on the Court of Juslice’s website: www.curia.ewint. As
was the case with Ligurian Bird Hunting, the Court President
is reported to have heard an Advocule General (Kokott) in
accordance with Art. 85 RP prior to his decision on interim
measures, whose opinion has not been published.

M Case C-193/07R Commission v Poland, removal from
register, 18.7.2007 (not yet reported). Decision available for
inspection on the Court of Juslice's website: www.cur-
in.ewint.

132 1y accordance with Article 78 RP.
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register in January 2008."% Notwithstanding its initial
strong stance in defending its position in favour of the
bypass projects!™ and receipt of official support from
certain otber Member States,'*® by the beginning of
2008 it appeared that Poland had begun to reconsider
matters. First, the Polish Environment Ministry
opened a series of meetings with stakeholders in the
spring of 2008 to assist in the process of finding
alternative road routes which would avoid encrouch-
ing on protected nature sites, The Polish Government
then decided in the spring of 2009 to abandon the two
originul bypuss schemes and opt for an alternative new
route for the E67 (called the “Raczki variant™) located
outside any Natura 2000 sites, which led (o the
Commission announcing on 14 April 2009 that it
would withdraw all legal proceedings in the case !

Maltese Bird Hunling case ( Case C-76/08 Commisyion
v Malta)

The Commission has subsequently consolidated its
cxperience and success in utilising the interim meu-
sures procedure most recenlly in the Mafrese hird
hunting litigation," in which it sought to tackle once
more an incidence of illicit bird hunting. Subsequent
to Malta joining the EU, the Commission hud
commenced infringement proceedings against the
Member State on account of the latter’s authorisation
of hunting of quail (cofurnix coturnix) and turtle dove
(streptopelic turaer) contrary to EU nuture protection
law. Specifically, whilst Malta had secured a special
concession during accession negotiations that allowed
it to hunt both wild bird species under the auspices of
Article 7 of the Wild Birds Dircctive.!™ (his particular
derogation [rom the general bird hunting ban con-
tained in Article 5 did net permit it to authorise
hunting during the breeding season.'® Malta had
neither supplied the Commission with any information
that might justify the hunting of the species during the
breeding season under Article 9 of the Directive. the
other gateway permitting a derogation {rom the
hunting ban. As a result the Commission opened un
mfringement case, and issued a final warning to Malta
in the form of a reasoned opinion in October 2007 that
it was in breach of Article 9 of the EU Direclive. By
way of response, in January 2008 the Maliese
Government lailed (o commit itself to guaranteeing
the prohibition of hunting during the breeding season
2007/8. .

The Commission was mindful of the need to act
swiltly as it hud dene so previously in Liguriun Bird
Hunting, in order to pre-empl any attempt on the purt
of the Maltese authoritics to authorise spring hunting
of quail and turtlc dove. On 21 February 2008 the
Commission applied under Article 84(2) RP to the
Court of Justice [or interim measures, requesting that
the defendant Member Stale be directed not allow
hunting during the 2008 and 2009 breeding seasons,
This request for filed at the same time uas the
Commission’s referral of its main infringement action

to the Court, similar Lo ils practice in previous cases.
The President of the Court issued his decision on the
request for interim measures on 24 April 20080 after
gleaning Malla's observations, in which the defendant
Member State confirmed that no measure would be
tuken to authorise hunting prior to the Court’s
decision on interim measures. In finding for the
Commission and issuing an interim order against
Malta, the Courl’s President provided a lully reasoned
decision which provides an excellent overview of the
ley legal issues to be weighed reparding applications
for emergency relief in infringement cases concerning
breaches of EU environmental law.

Malta submitted a number of procedural as well as
substantive grounds in support of its case for
dismissing the Commission’s request for interim
measures. Firs(, it put lorward three reasons support-
ing its view that that the Commission’s request wus
inadmissible. All three grounds were dismissed by the
Court’s President. Specilically. Malta argued that the
Commission would have to await the national reports

M3 Case C-193/07R-2 Commission v Poland, removal [rom

register, 25,1.2008 (not vet reported), Decision available for
inspection on the Court of Justice’s website: www.curin.gwint.
1400 25 May 2007, the Polish Government sought to
apply for an aceeleraled procedure in relation 1o the case
under Art. 620 RP. a request which was rejected as
unfounded by the Court on I8 July 2007: see Case C-193/
07 Commussion v Poland, order on a accelerated procedure
request, 18.7.2007 (not yet reported). The Court President’s
decision is avitilable for inspection on the Court of Justice’s
websile: www.curia.euw.int,

" The Lithuanian, Slovak and Estonian Governments
appliecd 1o the Court of Justice in the autumn of 2007 to
intervene in the case in order 1o be able w issue observalions
in support of Polund. See Case C-193/07 Conimission v
Polend. Court decisions on inlervention applications of
7.12.2007 and 30.1.2008 (not yel reported). The Courl’s
decisions are available for inspection on the Courl of
Juslice's website: www.curia.eu.inl.

M European Commission RAPID Press Release [P/09/566,
Brussels, 14.4.2009 “Environment: Commission closes (wo
nature cases against Polund”. See ulso Cuse C-193/07
Commyission v Peland, removal of cuse from register,
25.8.2009 (OF 2010 C11/19),

"7 Case C-76/08R Commission v Malie [2008] ECR T1-64;
Case C-76/08 Conunission v Malta, judgment of 10.9.2009
(not yet reported), judgment available on the Court of
Justice website: www curia.eu.int

L MNumely. Art. 7(3) in conjunction with Annex 112 of the
Direclive.

% As is proscribed by Article 7(4) of the Directive.

MU European Commission RAPLD Press Release 1P/08/647,
Brussels, 25.4.2008 “Courl arders ban on spring hunting in
Malta™. Case C-76/08R Commission v Malrg [2008] ECR -
64. As was the cuse with Ligurian Bird Huniing and Rospuda
River Falley the Court President is reported to have heard
an Advocate General (Maduro) in accordance with Art. 85
RP prior to his decision on interim measures, whose opinion
has nol been published.
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on implementation, required to be notified to it under
Article 9(3) of the Directive, and (ake it info account
under Article 9(4), which requires the Commission (o
assess whether derogations utilised by Member Slates
on the basis of Article 9(1) are in caonformity with its
requirements. The Court President, in dismissing this
ground, held that such a compluint guestioned the
admissibility of the main culorcement action and
should therefore examined at that stage, as opposed Lo
the stage of interim proceedings which must nol
prejudge the outcome ol the main inlringement
action.™! Malta also argued that the interim measure
request was inadmissible in that it sought to prejudge
the oulcome of the main infringement action, which
would determine the legal merits ol the Commission’s
claim that the Wild Birds Directive had been breached.
In dismissing this particular argument, the Court’s
President noted that request for interim relief had
simply sought to guard against the deterioration of the
conservation status of the wild bird species in question
during the breeding seasons pending outcome of the
main legal proceedings.™*? Finally, the Maltese Gov-
ernment submitted (hat the request for inlerim
measures should be declared inadmissible on grounds
(hal it was premature. given that there was, at the
material time, no national measure capable of being
suspended.¥? In dismissing this particular objection,

the Court’s President set out the distinct purposcs ol

the principal relevant EU treaty provisions on interim
relief, namely (the then equivalenl 10) Arts.278 and
279 TFEU, both of which had been relied upon by the
Commission. Whereas the President conflirmed that
Arl. 278 TFEU provides the Court wilh power (o
suspend any measure contested in the main action, he
also underlined that art.279 TFEU enables the Court
to issue other types of interim measures, such as
issuing directions to a party on i provisional basis (eg.
to desist from taking specified action). '

As regards the substantive elements needing to be
fulfilled in order to justify the imposition of an intetim
measure. the Court’s President provided a detailed
legal analysis of the relevant requirements und found
in favour of the Commission in respect of the
immediate 2008 hunling season. With relerence to
Courl of Justice jurisprudence,'** the Courl’s President
confirmed that three essential cumuliative key require-
ments needed to be proven by the applicant to the
satisfaction of the Court For the issuance of interim
measure, namely: that such a judicial measure is
justified prima facic in fact and in law, that the
situalion requires urgent action in order 1o avoid
serious and irreparable harm to the applicant’s
interests that would otherwise prior to judgment in

the main legal proceedings, and that a weighing up of

the interests involved is adjudged 1o balance in the
applicant’s Favour, " Turning to the individual criteria
in twn, the Court President first held that the
Commission had established a prima facie case of a
breach of Article 9 of the Wild Birds Directive,

Specifically, Maltese legislation had authorised the
possibility for spring hunting between the period 2004-
2007, there being nothing Lo indicate that a similar
measure might not also be adopted with respect to
2008. The Maltese authorities had neither shown the
absence of alternative measures to spring hunting as
required by Article 9.7 Even if, as Malta contended,
insulficient numbers of Lhe bird species were present
during the autumn period.'* this Court President
considered this faclor irrelcvant having regard to the
protective framework of the EU Directive," and
given that hunting during this alternative period would
be possible. In addition, the Court President noted
that Malta had failed to demonstrate why and with
regard to what needs the autumn take of birds should
be deemed to be insufticient. ¥

As lar as the element of urgency was concerned, the
Court President aflirmed it was lulfilled in the light of
existing precedent. He identified that the alleged
presence ol urgency had to be appraised in the light

M Cuse C-76/08R Commission v Malta [2008] ECR 1-64,
para. 15 of the Court order. For a fuller discussion aboul
the impuct of claims of inadmissibility of main actions in
relation 1o the outcome of inlerim proceedings, see eg. K.
Lenuerts e al.. supra note 27 at pp. 428 et seq.

B2 0p. cir., at para |7 of the Courl urder. At the sume time,
the Court President also acknowledged thut, as a malter of
general principle as well-estublished in case law (eg Case C-
393/96) P R Amtonissen [1997] ECR 1-441), that interim
measures must nol prejudge points of law or fact or
otherwise neutralize the ruling to be given in the main
procecdings. something that wus not relevant to the
Fdr‘ocecdings against Malta.

Y I its wrillen observations to the Court of Justice on 7
Murch 2008 (as confirmed in the reports of the Court of
Justice’s proceedings in cuse C-76/08R), the Maltese
Government clarilied thut authorization over hunting could
only take place after submission of a recommendation made
by a particular designated national committee (Ornis
Committee), this being at least four weeks prior to the date
envisaged by the committee [or the start of the hunting
season.

" Ag conlirmed by case law, eg. Case |I8/83R CMC v
Conunission [1983] ECR 2583, in particular ut para. 53 of
the judgment.

15 Cuse C-404/04P R Technische Glaswerke v Conunission

2005) ECR 1-3539, pura. 10 of judgment
6 Case C-76/08R Commission v Mualta [2008) ECR 1-64,
paras, 21-22 of the Court order. ’

47 The Commission had consistently encouraged Malta to
consider the possibility of earmarking the autumn instead of
spring period for hunting, with a view Lo avoiding the
breeding season.

M8 Malta submitted that only 11% of turtle doves and
24.6% of quails taken in 2006 were caught in the autumn
R%riod. ]

See Case C-507/04 Commission v Auxiria [2007] ECR I-
3939, para, 203 of judgment.
8 Case C-76/08R Commission v Mafla [2008] ECR 1-04,
paras. 28-29 of the Courl order.
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of the nced of an interim order being able to prevent
the occurrence of serious and irreparable harm to the
party seeking emergency judicial reliel. as well ay
taking into account the purpose of interlocutary
proceedings to guarantee maximum effectiveness of
the definitive judicial ruling in the main action.'™! 1n
having the onus of demonstrating the element of
urgency. the applicant had to show thal such damage
was likely to occur with a sufficient degree of
probability (as opposed to being an absolute ver-
tainty).'? The Court President procecded to consider
the opposing arguments of the parties regarding this
factor. On the oneshand the Commission submitied
that spring hunting would have a devastaling impact
on bird populations suffering from unfuvourable
conservation status, and that the fact that a certain
amount of bird futalities would urise as 4 result would
be sufficient to prove irreparable damage. On the
other hand, the Maltese Government contended that
the Commission’s claims of potential adverse impact
were vague, general and even contradiclory. It
submitted that the onus was on the Commission Lo
provide clear proof that spring hunting would create a
devastating impacl on the species concerned.

Before assessing Lhe criterion of urgency in detail,
the Courl President made a couple of important
general points concerning the way n the question of
assessing evidence in the context of interim proceed-
ings should be approuched. He was mindful of the luct
{hat the partics had interpreted the question of prool
of adverse impact in diverse ways, benclicial to their
respective causes. On the one hand, he commented
that the Commission had cffectively submitted that a
low threshold of factual evidence was required to
prove devastating impact, an approach that the Court
President adjudged was too lenient in being liable to be
fulfilled in all cases. On the other hand, he also
acknowledged difficulty with the Maltese Govern-
ment’s position on testing urgency, which appeuared in
his view to be “very difficult, il not in practice
impossible™ to [ulfil by an applicanl for interim
relief.! The Court President indicated thal it was
necessary to steer a course between the parties”
polarised positions, laying down a couple of peneral
points of guidance (o assist in the o pprasal of factual
submission and counter-submission by the parties.
First, he confirmed that the purpose of the interim
procedure was not to engage in establishing the
veracity of detailed and conlested facts presented lo
the Court, given the limited means and time at the
disposal of the Court Lo carry out such an examina-
tion. Second, the alfirmed, in accordance with judicial
precedent,’™ that EU legislation on wild birds 1s
required to be interpreted in accordance with the
precautionary principle. one of the foundations of EU
environmental policy under Art. 191 TFEU."* The
Court President, in light of the above gencral points,
then took into account @ number of specilic fuctors to
consider whether the slement ol urgency had been

satisfied in the present proccedings.'™ In acknowl-
edging that the system of wild bird protection under
the EU legislation required individuul Member States
to oversee its implementation. he underlined that any
hunting activity is liable 1o disturb wild fauna and may
affect its conservation status, irrespective of the extent
to which it reduces species” populations.'™ He took
into account that it had net been disputed by Malta
that the turtle dove and quail are assessed as having
unfavourable conservation status in Europe. In addi-
tion, with a view to Lthe broader contex! of the case, he
noted the fact that the Maltese Government had
submitted that the Wilds Bird Directive accommo-
dated the possibility ol spring hunting, a practice
which the Commission disputed as undermining basic
principles ol bird conservation policy. Finally, the
Court President indicated that the cumulative effect of
turtle dove and quail spring hunting in Malta in
previous years would be take into wecount as well as
the fact thal the national Ornis Committee responsible
for making hunting recommendations to the Maltese
Government had decided to suspend its decision
pending a decision by the Court of Justice. ln light
ol the above Mclors, the Court President held that the
Commission’s application for emergency judicial relief
measures could not be dismissed for want of urgency
as regards the cwrent bird hunting season (2008),
although considered the Commission’s claim [or the
subsequent 2009 season us not made out. His reason-
inp revealed a relalively close allinity with the
Commission's approach 1o the issue of urgency. in
line with previous case law. In particular, iU was highly
relevant that the Court President emphasised that
conservalion status could be seriously jeopardised,
even where species numbers are not depleted in large
numbers.

The Court President then turned to consider the
third and final key element needed to be satisfied by
the Commission in order to justify the imposition of
interim judicial relief meusurcs, namely whether that
the balance of interests weighed in the applicant’s
favour. Taking account of the need to ensure that
interlocutory proceedings must not prejudice the

'3 Op. it (Case C-76/08R), at para 31 of judgment, citing
Cuse C-T/04P Commission v AKZO [2004] ECR 1-8739
parit. 36 of the judgment) in support,

2 Op. cir{Case C-76;08R), at para. 32 of judgment, citing
Case C-156/03 P-R Conunission v Laboratoires Servier
2003] ECR 1-6575 {para. 36 of judgment) in support.

S Op. cit. (Case C-T6/08R) at para. 35 ol judgment.

% Cuse C-127/02 Waddenvereniging and Vogelberscher-
niingsvereniging (1 adelenzee’ case) [2004] ECR [-7405.
B3 Case C-T6/08R, al para. 36-37 ol judgment.

136 On el paras. 38—42 of judgment.
P I Judg

157 Case 435192 Assuciation ponr la profection des animaits
sovages e al [1994] ECR 167, para. 16 ol judgment and
cuse C-S03/06R Commission v faly [2006]) ECR 1141, at
para. 17 of judgment.
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resolution of the dispute in the main action, he
compared the ecological interests of the Commission
alongside lhe hunting priorities expressed by the
Maltese Government. In finding that the Commis-
sion’s interest in upholding the observance of the Wild
Birds Directive culweighed the Maltese Government’s
interests in supporting its hunting lobby, the Court
President noted that a ban on spring hunting would
not have conllicted with any acquired rights ol hunters
or even a legitimale cxpectation of engaging in hunting
in 2008, an activity he defined as being more aptly
calegorised as a leisure activity as opposed La a Lype of
occupation. '

Just as wn Ligurion Bird Hunting, subsequent to the
Court of Justice’s interim oarder suspending the
operation of the Maltese hunting legistution, the
Commission proved to bhe successful in the main
action. On 10 September 2009, the Court of Justice!'®
declared that Maulta had infringed the Wild Birds
Directive in providing lor the possibility of permitting
the spring huating of turtle doves and quails. The
provisions i the EU nature legislation enabling
limited derogations from a hunting ban had not been
complied with in this case. Notably, the Courl
underlined that that the fact that only relatively few
bird numbers could be captured in the autumn season,
this did not justify the legitimation of spring hunting
without qualification. The signilicance of the Com-
mission’'s application for mmterim reliel cannot be
underestimiated. For had the Commission simply
relied upon the standurd format of the infringement
proceedings under (the equivalent of) Art, 258 TFEU,
it would nat have been able to prevent Malla licensing
the hunting of the wild bird species in the 2008 und
20090 preeding seasons, in having to await the
outcome of its pending litigation before the Cowrt of
Justice. The fact that inlringement proceedings may be
hiled by the Commission with the Court, subsequent to
two warnings sent to a defendant Member State, does
not trigger any obligation on the parties involved in
the dispute to suspend aclivities that may jeopardise or
otherwise undermine the effect or impact of the
Courl’s ullimate judgment on the merits of the cuse.

All three cases outlined above illustrate not only the
Commission’s approach to the guestion of interim
relief has changed quite radically in recent years, bul
also thal i1s change of stunce has yielded concrete
results in terms of promoting the sufeguarding ol
environmental assets protected under EU environ-
mental Jaw,

V. Interim Measures and the
Commission’s Environmental Law
Enforcement Strategy

The renewed inlerest of the Conmumission in utilising
interim relief in the context of infringements in the

environmental policy sector ties in with recent devel-
opmenl of its long-term strategy in promoting more
effective implementation and enforcement of EU
environmental law, The EU's Sixth Environmental
Action Programme 2001-2010 has emphasised with
renewed vigour the importance of the EU securing a
better strategy to achieve mare effective implementa-
tion of EU environmental legislation.'®! An integral
part of this review process has Jed to an increased
scruliny and re-evaluation of the way in which the
Commission has traditionally handled cases involving
suspected breaches of EU environmentul law by
Member States. Whilst, on the one hand, this strategy
has desired to employ a more selective approach on
the part of the Commission services in addressing
casewaork, on the other hand it has also strengthened
the EU ingtitution’s official commitment in tackling
under the auspices of Art. 258 TFEU what it perceives
to be the most scrious types of breaches of EU
environmental legislation. This commitment covers
cases coming to the Commission’s attention requiring
urgent intervention in order te prevent or minimise
actual or potential irreparable ecological damage.
For a considerable number of years now the
Comimission has sought to reorganise its environmen-
tal infringement casework, with a view to homing in
on cerfain types that it considers need to be prioritised.
Ina 1996 Communication,? it reflected openly for the
first time on the limited role and impact that
infringement proceedings could have in relalion to
the enforcement of EU cnvironmental law. Noting its
limited resources (n terms of investigutive powers,
personnel and the lengthy nature of infringement
proceedings, the Commission chose to emphasise that
it should prioritise its focus on infringements of long-
ferm strategic importance, namely non-communica-
tion and non-conformity cuses. It accepted that it
simply was not feasible to perpetuate a “come one,
come all” type approuch to infringement casework, in
which the Commission could take on all complaints of

" Cuse C-78/06R, at para 48 of judgment.

" Case C-T6/08 Commision v Malta, 10.9.2009 (not yet
reported). The Court’s ruling is available lor inspection on
its website: www.curia.cuint,

10 Although in April 2008 the Commission ofTicially lost its
application for interim relief in respect of the 2009 breeding
season, theee s little doubt that the Commission would have
been successful had it found it necessary to return to the
Court President Jor an extension of the interim order to
cover 2009 nearer the material time. Tt was apparent from
the Court’s interim order issued in 2008 that it considered
the 2009 seaseon loo remoele temporally Lo be regarded as an
urgent consideralion.

" See Arts.3.1-3.2 of Decision 1600/2002/EC laying down
the Sixth Community Environment Action Programme (O]
2002 L242/1).

12 COM(1996)S00 Conmmission Commudication on Jmple-
menting Environmental Law.
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alleged misapplication of EU environmental law.
Consequently, it promoted a far more decentrulised
approach to addressing other types of breaches of EU
environmental legislation, encouraging the develop-
ment of various means by which action could be taken
at national level to address instances of misapplication
of Union environmental law., One might think that this
would be likely to have had a direct negative impact
on the prospects of the Commission being in the {uture
either able or willing to apply for interim reliel in
environmental infringement casework, given that the
Court is unlikely to accept that the requirement of
urgency is satisfied in either a non-communicalion or
non-conformity case. However, as has been noted
elsewhere, the 1996 strategy did not lead to a
significant decrease in the number of bad application
infringement cases that the Commission was willing to
pursue.'® In practice the Commission, on advice from
its Environment Direclorate-General, has been willing
to continuc to challenge Member States over a wide
vatiety of what it considers (o be serious instances of
misapplication of Union environmental law, To date,
the majority of environment infringsment proceeding
pursued by the Commission constitute bad application
cages. 6

At the turn of the millennium the Commission
decided to lannch a broader, wholesale review of ils
approach to utilising infringemeant proceedings 4cross
all palicy scctors. Specifically, within the conlext of
revicwing (he political institutional decision-miking
process al EU level in 2001, the Commission in ils
White Paper on European Governance!® decided 1o
sel out a core list of priorities for infringement
caseworl carried out under the auspices of (the then
eguivalent to) Art. 258 TFEU. [t determined that it
would focus its casework on the following areus:
effectiveness and quality of trangposition of EU
directives; situations involving the compatibility of
national law with fundamental EU principles; cases
seriously affecting the Union’s intercsts or interest
intended Lo be protected by EU legislation; cases ol
systemic breaches of EU legislation within a particulax
Member State, and cases involving EU finance %
Notably, the document signalled a limiting of Com-
mission intervention in alleged instances of misappli-
cation of Union law. By way of follow up, two
Commission Communications published in 2002 and
2007 subsequently provided lurther and more detailed
guidance on how il would implemenl its new
prioritisation agenda set outin the While Puper. This
ultimately led to a further review and refinement of
Commission priorities regarding infringement pro-
ceedings affecting the also the enforcement of EU
environmental legislation at Union level.

In the 2002 Communication'® the Commission
identified in broad terms the criteria that would be
used for prioritising the investigation of possible
breaches of EU law reflecting the seriousness of the
potential or known failure to comply with EU law. It

outlined three types ol infringements to be regarded as
serious for the purposes of Commission investigation,
namely: cases involving instances where the founda-
tions of the rule of EU law is undermined (including
violations of human rights or fundamental freedoms,
encompassing threals to human health and/or the
environment), cases undermining the smooth function-
ing of the BU legal system and cases involving non-
traneposition or non-conformity ol national law with
FU law. Other cases wonld be expected (o be
addressed by using complementary mechanisms Lhat
would not involve infringement litigation at EU Jevel.
The 2007 Communication,!® g far more detailed
document, fleshes out further the Commission's general
strategy of prioritisation of its law enforcement wark, 1t
underlines that the Commission should concentrate on
policing on cascs presenting the greatest risks and most
widespread impact for citizens and busincsses, as well us
those involving the most persistent infringements. It
specifies that such cuses comprise the following: non-
communication cases, failures to respect Courl of
Justice judgments as well as cases involving breaches
of EU law raising issues of principle or having a
particularly far-reaching impacl on citizens. The
Convmission hopes that this prioritisulion strategy will
vesull in o more immediate and intensive Lreatment of
casework. It reflects the Commission’s long-standing
awarencss that a lack of formal prioritisation of
casework has not assisted the Commission legal services
in addressing the worst kind ol infringements as
vigorously us it might wish, bearing in mind the
substantial amount of time taken up on average for
resolving cases.'® By way ol complement to its
reprioritisation agenda, the Commission has also

183 Gee B, Halton. spea note 18 at section 3.3

164 e Commission’s most recent information reveal that,
45 al the end of 2009, over half of all environmental
infringement cases were bad upplicalion cases (298
(54.77%)). wilh Tar fewer cases concerning instances of
cither non-communication (75 (13.78%)) or non-conformity
(147 (27.024%)): see section (1) of the Environment
Directorate-General's reporl on Staristics on Environmeniol
Infringements, published online at: http://fec.europa.eu/
environment/legal/law/statistics.htm (accessed 9.6.2010).

1S COM(2001)428 White Paper on Eurapean Governarnce,
25.7.2001.

& Op. eir., at pp. 25-26.

W7 COM(2002)725 Tinal/4, Commission Communication:
Better monitoring of the application of Communily Law,
16.5.2003.

168 ~OM(2007)302, Commission Communication: 4 Europe
of Results — Applying Comumumity Law, 5.9.2007.

19 The average (ime taken by the Commission o process
infringements over the period 1999-2007, from opening ofa
file to applying Lo the Court under Art. 258 TFEU was 24
manths (COM(2009)675, 2Gih Annual Report of the Com-
mission on Manitoring the Applicarion of Community Law
(2008), 15.12.2009, at p. 2).

;
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sought to use other types ol strutegies (o assist in the
resolution of non-priority cases, including referral of
complainants to dispute resolution allernatives at
national level, engaging pro-actively with Member
States to promote better implementation practices (eg.
publication of compliance and/or best practice gui-
dance, and fostering enhanced dialogue with Member
States such as (hrough bilateral package meetings).

Subscquent Lo establishing sector-wide general gui-
dance and benchmarks for the prosecution ol infringe-
ment casework, the Commission published in a 2008
Communication on implementation of EU enviren-
mental law!™ [urther information on how this prior-
itisation framework is 0 he applied specifically in
relation to the environmental sector. The document
details the sorts of environmental cases that are to be
prioritised lor law enforcement purposes under Articles
258 and 260(2) TFEU, namely those invalving non-
communication, failure to adhere to Court of Justice
judgments as well as breaches of EU environmental
legislation that are considered by the Commission
services (o raise either issues of principle or having a
particularly far-reaching negative impact for citizens,
As far as the latter category of caseworle is concerned;
the Communication specifies that it includes situations
where, on a significant scule or repeatedly, people are
exposed or may in (he future become exposed to direct
harm or serious detriment to their quality of life as a
result of non-compliance with EU environmental
legistative requirements.!” Any harnm sustamed that
might be classificd as irreversible is o be considered as
a factor {avouring the prioritization of a case.

For the purposes of identilying the most important
types of breaches of EU environmental law falling
within this third category of casework, the Commission
document vefers to four types of infraction: (1) non-
conformity of key legislation presenting o significant
risk for correct implementation of EU environmental
rules; (2) systemic breaches of environmental quality
norms or other requirgments presenting serious adverse
consequences or risks for human health and well-being
or for aspects of nature that have a high ecological
value; (3) breaches of core strategic obligations upon
which fulfilment of other EU environmental obligations
depends; and (4) breaches concerning big infrastructure
projects or interventions involving EU funding and/for
significant adverse impacte.'™ What is especially inter-
esting in relation to the above-mentioned lourth case
type is the fact that the Commission openly refers to the
possibility of utilizing the interim measures procedure.
It is evident that the Commission considers this
particular legal procedure to be a usclul instrument in
its law enforcement toolbox where such cuses raise
serious prospects of irreparable impact. Specifically, it
states:

“The Commission will take into account such

considerations us irreversible ecological dumage,

and, where appropriate seek interim meuasures from
the [Court of Justice]. While likely to be sought only

exceptionally, interim measures represent & poten-

tially important safeguard for ensuring that infrin-

gements do not present seriously damaging faits

accomplis.”1 T

Whilst the 2008 Communication makes this com-
ment specifically in relation to fourth type of case, it
would seem appropriate to consider it equally relevant
to all types of “bad application' environmental cases,
whenever Lhe prospect of imminent irrevocable ecolo-
gical damage is an issue. The rccent practice of the
Commission in applying for interim relief in environ-
mental cases. as outlined in section 11T above, appears
to bear this oul. Specilically, these cases have
demonstrated that the Commission is [ully prepared
to seek reconrse to injunctive relief from the Court in
cases where intervention against o Member States is
urgently required, in order to snulT out the possibility
of a key environmentally protected interest being
irreversibly damaged belore the Court has had time to
provide its judgment on the merits of the case in the
main infringement action,

V. Some Brief Reflecticns

This article has highlighted an increasingly relevant,
albeit relatively limited, role that is played by the
interim measures procedures in relation to environ-
mental infringement actions brought under the aus-
pices of Art. 258 TFEU. On the one hand, the
Commission's strategy on enhancing the implementa-
tion of EU legislative commitments by Member States
has clearly signalled that the availability of interim
reliel should be utilised where possible in relation to
those cases requiring the mosl urgent intervention in
order to prevenl instigation or exacerbation of actual
or potential irremediable environmental harm. On the
other hand, il should be noted as well that, notwith-
standing the increase in Commission interest, the
potential utility of the interim measures procedures in
environmental infringements remains limited from
both legal as well as practical perspectives. In one
sense this is not surprising, not least given that it is well
understoad that the infringement action itself can only
ever be hoped to be able to address but a fraction of all
violations of EU envirommental law. For a number of
years now the Commission has taken this on board in

170 COM(2008)773 final. Commission Comnumication on
Implementing  European Commumily  Environmental Law,
18.11.08. The 2008 Commupication represents to date the
most important source of information concerning the
Commission’s approach to improving upon EU Member
States’ umplemeniation ol EU environmental legislative
commitments.

L 0p. cir., section 3.3 at p. 8.

172 1hid.

k2 Op. cit., p. 9.
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promoting 4 range of initiatives, complementary 1o the
classic law enforcement mechanisms of Arts. 258 and
260(2) TFEU, intended to assist Member States in
enhancing the state of correct implementation of Union
environmental legislation. ™ Nevertheless, there is little
doubt that there is considerable room for improving
upon the degree to which interim measures are
currently available to the Conmumission in assisting its
management of environmental infringement casework.

As discussed in section 11 above, the legal structure
of infringement proceedings under Arts. 238 and 260(2)
TFEU makes it challenging for the Commission to
apply for emergency relicl in individual cases, laking
into sccount in particular that the legal framework
underpinning infringement actions has been designed
with o view principally to addressing shortcomings in
the way in which Mémber States attune their national
legislation in order to comply with Union law. The
absence of powers of the Commission o investignte
environmental cases or issue binding decisions in
relation to them are notable checks on the effectiveness
of the infringement procedure. In addition, the
Commission has constanily to contend with the limits
of its own budgetary resources in fullilling its role of
monitoring national compliance with Union law.
Moreover, the case law of the Court of Justice has
made it clear that interim measures procedures may
only be applied Tor in relation Lo infringement cases
invelving the prospect ol imminent harm that would be
likely Lo undermine the integrity of its judgment in main
{infringement) action. This judicial interpretation of the
issue of “urgency” for the purposes ol interim relicl
effectively excludes the availability of interim measures
in cases which may be considered to be extremely
serious from an environmental policy perspective but
not urgent from a purely temparal perspective.

it is highly questionable whether the current legal
framework at the disposal of the Commission for
pursuing infringements of EU environmental law is
justified, given that it provides such a limited opportu-
nity for the Commission to have recourse ol interim
relief, Far more scope should be allowed for the
Commission to intervene more immediately and
effectively where necessary in order to require Member
Stales to adhere (o their EU environmental legislative
commitments. Ideally, the Commission us well as
national environmental protection authorities should
be provided with the powers to investipate alleged
breaches of EU environmental law and require Member
States and private operators where needed by decision
to desist from conduct that is liable to hreach Union
enviconmental faw. The Union has chosen Lo use such a
legal (ramework in other policy fields. such as in the
area of competition law.!™ It should not be forgotten
that the adverse consequences flowing from breaches of
EU environmental law are frequently likely to be far
more profound and long-term in terms of their impact
than breaches of EU law relating to the operation of the
single market, thereby adding strength to the case for a

more hawkish atlitude to compliance in environmental
cases. Lo any case, given that Member Stales are usually
provided with a number of years grace before they are
expected to have ensured transposition of EU environ-
mental legislation into national law, there is no excuse
for accepting any undue delay in compliance beyond
the set and agreed transposition deadline.

As o second-best alternative, the current infringe-
ment procedures under Ars. 258 and 260(2) TFEU
should be amended so as to permit the Commission to
be able 1o apply to the Courl much earlier for interim
reliel, with the Court of Justice having powers to fine
any defendant Member State [uiling to adhere fo an
inferim measurcs order. In addition, the current
requirements for interim reliel applications should be
amended so as to accord with environmental policy
requirements befitting an individual case. Specifically,
this would mean amending the current triple test
applied by the Court when appraising interim relief
requests, so as to abolish the current “halance of
interests” test and expand the criterion of “urgency’
to cover cases in which there is prima facie evidence of
4 breach of any substantive requirement of EU
environmentul legislation. These amendments would
serve to realign Lhe interim reliel procedure to be in
belter accordance with the constitutional requirements
of the CU to ensure, in particular, that the Union
secures o high level of environmental protection'?® and
that cnvironmental proteclion requirements are inte-
grated into the definition and implementation of
Union policies and activities.!’” [t is apparent that
the recent amendments made to the EU treaty
framework Dby virtue of the Lisbon Treaty have but
scralched the surlace in terms of addressing the need
ta enhance the effectiveness of enforcement of EU
environmental Jaw al Union level.

17 Goe for instance the Commission's recent Communicalion
COM(2008) 773 Implemeniing EC Environmenial Lenv , which
prometes the use ol (ool to ussist in the prevention of
breaches by Member States (eg. distribution of guidance
documents. structured dialogue with national authorities) as
well us piloting a problem-solving initintives with 15 Member
States in which citizen complaints concerning environmental
coses are transmilted to Lhe participant Member States.
Alrcady in 1996 the Commission had made it clear that it
wished to encourage 1 substantial reduction in the reliance
placed on the infringements mechanism, in recognition of its
fimitations in being able to address environmental cases
(COM{96)500 Commission Communication Implenenting
Conmumity Environriental La, cspecially al 5).

173 Soe Regulation 1/2003 on the implementation of Articles
81 and $2 of the EC Treaty (now Arts. 101 and 102 TFEL)
(OJ 2003 LIj1), Regulation 13972004 on the control ol
concentrations between undertakings (OJ 2004 L24/f
22)which empower the Commission 1o impose [nancial
penalties on undertakings acting in breach of Union
competition rules.

b Ar, 191(2) TFEU (ex Art. [74(2) EC).

77 Arl. 11 TFEU (ex Art. 6 EC).
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EU Enforcement of international
Environmental Agreements: The
Role of the European
Commission

Martin Hedemann-Robinson®

[. Introduction

Over the course of several years now the European
Union (EU) has developed for itself an increasingly
significant role on the international scene in lerms of
contributing towards the progressive development of
international rules on protection of the environment.!
Since the establishmenl of an cavironmental political
dimension to its aclivities in the early 1970s, the EU
has acceded to several multilateral international
environmental agreements (IEAs),” plobal as well as
regional These agreements spread across a wide and
diverse range of environmental policy sectors and
contain a substantial number of environmental pro-
tection obligations. Typically, the majority of IEAs are
usually constructed with a view (o facilitating the
future adoption of common binding environmental
protection standards in specific areas through the use
of ancillary pratocols. Accordingly, in providing for
the progressive development of co-operation on
specific environmenlal issues over time, notably to
take account of developments in scientific under-
standing of the degree of hazardousness associaled
with a particular activity, IEAs may acquire over lime
a substantial body of environmental protection
obligations for their contracting parties (CPs).

As the EU continues to develop a strong exiernal
dimension Lo its common environmental policy and in
so doing signs up to an increasing body of interna-
tional environmental treaty obligations, the Union
also needs to ensure that it delivers on its international
commitments. An important challenge that faces the
Union is for it to supervise the implementation of
those commitments acrass lhe territories of its
constituent Member States. As each IEA is adopted
and ratified by the Union, their individual (erms
become an integral part of EU law, binding on bolh
EU institutions and Member States.! The European
Commission, one of the key political institutions of the
Union, is charged with the responsibility 1o ensure that
the EU's founding treaties and measures adopted

* Senior Lecturer in Law, University of Kent, UK. Former
administrative legal officer at the Europecan Commission’s
Environment Direclorate-General in 2001-3.

! See c.p. Inglis I, “EU environmental law and its green

footprints in the world”, Ch. 16 in Dashwood, A.
Muresceai. M., (eds.) Lew and Practice of EU External
Relations (2008 Cambridge); Duran, G.. Morgera, B
“Towards environmental integration in EC external rcla-
tions? A comparative analysis ol sclected association
agrecments” (2006) 6 Yearbook of Eurepean Environmental
Lewe 179; Thieme, D.. EC external relations in the field of
the enviranment (2001) Fuwropean Envirpmmental Leaw Re-
yiew 252; Vogler J, “The external environmental policy of
the EU™ in Stokke. O., Thommessen, O., (eds.), Yewrbook of
International Co-gperation on Envirommnent andd Development
200374 (2003, Earthscan); For u crilical view of the level of
international presence of the EU in relation to environ-
mental policy see Kréimer, L. £U Environmental Lag 7th
Ed. (2011 Sweet & Maxwell) at pp. 442-444,

I Notuble multilateral 1EAs of actual or potential global
significance to which the EU is a CP include: 1979 Geneva
UNECE Convenlion on long-range transboundary air
pollution (18 /LAY 1442) (acceded by the EU virtuc of
Decision $1/462 (O 1981 L171/11)); 1979 Bonn Convention
on the Conservation of Migralory Species o’ Wild Animals
(19 1LA 15) (aceeded by the EU virtue of Decision 82/461
(OJ 1982 L210/10); 1982 Montego Bay UN Convenlion on
the Law of the Sea (UNCLOS) (21 ILM 1261) (acceded by
the EU virtue of Decision 98/392 (0OJ 1998 L189/14)); 1985
Vienna Convention on the protection of the azone layer (26
JLAM 1529) {acceded by the EU virtue of Decision 88/540
(OJ 1998 1L297/8)); 1989 Basel Convention on the trans-
boundary mavement ol hazardous waste (28 /LM 657)
(acceded by the EU virtue of Decision 93/98 (OJ 1993 L39/
1)); 1991 Espoo Convenlion on environmental impact
assessment in an international context layer (30 JLAM 802)
(acceded by the EU virtuc of unreporled Decision of
15.10.1996); 1992 New York UN Framework Convenlion
an Climate Change (31 JLAM §51) (acceded by the EU virtue
ol Decision 94/69 (O3 1994 L33/11)); 1992 Rio Convention
on Biological Diversity (31 /LAS 818) (acceded by the EU
virtue of Decision 93/96 (OJ 1993 L309/1)); 1994 Geneva
Inlernational Agreement on Tropic Timber (33 /LM 1014)
(acceded by the EU virtue of Decision 96/493 (O] 1996
£208/1)): 1994 Paris Convention on combating desertifica-
lion (33 JLAM 1016) (acceded by the EU virtue of Decision
98/216 (O 1998 L83/1)); 1998 Arhus UNECE Convention
on aceess o informalion, public participation and access to
justice in environmental matters 38 /LA 517) (acceded by
the EU virtue ol Degision 2005/370 (OJ 2005 L124/1)); 1998
Rotterdam Convention on the procedure relaling lo export
and import of chemicals (38 /LM 1) (acceded by the EU
virtue of Decision 20037106 (0J 2003 L63/27)); 2001
Stockholm Convention on persistent organic pollutants
(acceded by the FU virtue of Decision 2006/507 (40 LM
532) (OJ 2006 L209/1)). Several of the above TEAS, ol
course. are framework agreements in respeet of which a
number of additional protocols have been added and
acceded to by the EU. There is insulTicient space here to
vecite these or the several other regional [EAs acceded to by
the EU.

3 A list of multilateral IEAS to which the EU is 4 contracling
party or sighalory is provided on the European Commis-
sion’s Environment Directorate-General’'s website: http://
ce.curopi.eufenvironmenlfinternational_issues/agreements_
en.hti.

4 Art. 216(2) of the Treaty on the Functioning of the EU
(TFEU).

T
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pursuant to term are applied. 1Uhas 4 duly lo oversee
the application of FU law under the control of the
Court of justice of the European Union (Col).* The
Commission has, under the EU’s lounding trealy
framework, power lo take legal action against
Member States and bring them before the Col if
they breach the rules of Union law.® The power Lo
take infringement proceedings against Member Stales
also includes the possibility of the Commission taking
action over failures on their part to implement 1EA
obligations to which the EU has signed up to. To
date, this power has been used bul once’ by the
Comumission to enforce the requirements set down in
an [EA.

This article explores the extent to which the
European Commission may have recourse under
Articles 258 and 260 of the Treaty on the Functioning
of the European Union (TFEU) to infringement
proceedings against EU Member States which fail to
comply with the oblipations contained in 1EAs to
which the Union is a CP. It is an grea of European
Union environmental law enforcement that has to date
received relatively little in the way of in-depth
attention either amongst legal commentaries or in
terms of EU institutional law and practice. The arlicle
is divided into three main sections. The first part
provides an overview of the evolving EU legal
framework underpinning the participation of the EU
in 1EAs. The second part considers the general legal
issues involved in the employment of infringement
proceedings with regard to EU exlernal celations law
enforcement. The third part considers a specific case
example of where infringement proceedings might be
particularly relevant currently. The example selected
focuses on the UICs shortcomings in implementing the
access to environmental justice provisions of the 1998
UNECE Counvenlion on aceess Lo Information, Public
Participation in Decision-Making and Access to
Justice in Environmental Matlers. Finally, the article
concludes with some reflections and suggestions for
future European Conumission law enforcement prac-
tice in relation to the EU's internalional environ-
mental treaty obligations.

[I. EU External Relations in
Environmental Matters: The General
Legal Framework

Particularly since the Union was endowed lormally
by virtue of the Single European Act (SEA) 19868
with an express mandate and responsibility in its
constitutional framework” to develop a common
environmental policy, the supranational regional
organisation has been involved al the forefront of a
number of multilateral negotiations'® that have led to
the crafting of several international environmental
agreements (1EAs). The SEA provided the then

European Economic Community wilh an express
legal basis for it to be able to co-operate with third
countries and international organisations in relation
to environmental protection matters." Subsequently,
the Trealy on European Union (TEU) 199212
enhanced the capability of the European Commu-
nity"? Lo be able to develop an international dimen-
sion to its environmental policy, by establishing the
basic principle that the Council of the EU, on
deciding whether to approve the Community's
ratification of an IEA, should do so in principle on
the basis of a qualified majority as opposed to
unanimity, subject Lo exceptions."

With the recent entry into force of the Treaty of
Lisbon 2007' in December 2009, the exlernal dimen-
sion Lo the Union's common environmental policy has
been subject to further consolidation and amend-

* ArL. 17 of the Treaty on European Union (TEU).
© Arls.258 and 260 TFED.
T Case C-293/00 Commission v France (Elang de Berre)
LEOO:‘H ECR 1-9323.

0QJ 1987 L169/1.
? The SEA inserted a new seclion in the former Treaty of
Rome 1937 (originally entitled European Economic Com-
munily Treaty) on the cnvironment (Title XVI: Arts.130r-L
EEC).
19 Whilsl it is now aceepted as standard practice that the EU
(and other regional supranational crganisations) should be
expected ta be allowed the possibility Lo be able lo accede as
full CPs to [EAs on the same basis as nation stales, this has
only been a relatively recent devclopment. Regrettably,
there are a few important IEAs dating belore the 1980s that
have still not been amended to [acilitate EU membership,
including notably the (973 London Convention for the
Prevention of Pollution of Ships (MARPOL) (12 /LM 1319)
and 1973 Washington Convention on International Trade in
Endangercd Specics {CITES) (12 /LAS 1085). This has made
the lask of co-ordination of a common external EU position
in these areas unnccessarily complicated and challenging.
Even though the European Commission would normally
have the responsibility for representing the Union in
negotiations vis-g-vis the intcrnational communily an
environmental matters addressed by these IEAs, the Union's
position within the business of these IEAs is formally
required to be delivered collectively by those Union's
Member States that have acceded to the agrecments.
"' Arl. 130r(4) EEC.
2011992 CI91/1.
¥ The TEU amended the Treaty of Rome so that iis
references to “EEC™ would be replaced by “EC”, with the
resull that the latter treaty became known henceforth as the
“EC Treaty™.
4 Under Art. 300(2) EC the Council decided on the basis of
unanimily whether to approve international agreemenl on
mallers covering ficlds for which Council unanimily was
foreseen for the adoption of internal rules. In the environ-
mental policy sphere, a list of such policy ureas was
1’)1'0vidcd in Art. 175(2)(a)-(c) EC.

>(QJ 2010 C83/10.
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ment.'® The complex (ripartite pillar system' of
governance of Union affairs that formerly existed
has been terminated by Lisbon, so thal the compe-
tences and activities of the regional international
organisation are no longer divided on a supranalional
and intergovernmental basis belween the European
Community and the European Union respectively.
Specifically, the Lisbon Treaty has reconstructed the
legal foundations of the Union, so that its constifu-
tional framework now resls on two principal treaties:
an amended TEU and the new Treaty on the
Functioning of the Union (TFEU)™ which has
replaced the former Trealy of Rome 1957 (EC
Treaty)!® and which now houses the Union's frame-
work treaty provisions for its common environmental
policy.?® The international regional organisation is
now founded upon a single legal entily known as the
EU.2 with the exception of regulation of the civil
nuclear energy sector which is still poverned by a
specific European Community treaty.?? Accordingly, it
is now the European Union instead of the Community
which has legal capacily to conclude Lreaties with third
countries and international organisations in relation to
the environmental sphere, wilh the exceplion of Lhe
civil nuclear sector. In addition. the European
Parfiament’s assent is now required for the Union to
be able to enter into agresment at international level
on most environmental protection matters.™

The legal framewark underpinning the external
relations of the EU has been and remains a complex
and evolving one.** iis Lomplexllv is altributable lurgely
to the fact that under auspices of the EU's founding
treaties both the Union and Member States are
allocated varying degrees of legal and pelitical control
in relation to the conduct of relations with non-EU
countries and international organisations, depending
upon the particular policy matter involved. The EU
does not follow the classic federal statist model of
allocating exclusive powers to the federal level to
conduct interpational diplomacy.®® From ifs inceplion
in the 1950s, the founding treaty firnmework of the EU
has always made it clear that international agreements
acceded Lo by the Union are to be treated as binding
sources of law. Specifically, the original EEC Trealy
specified that agreements concluded between the Com-
munity and third countries or international organisa-
tions were to be treated as binding on the Community’s
institutions and on Member States~® This s[zpulateon
has remained essentially intact throughout in the
founding treaty framework, and is currently’” housed
in Article 216(2) TFEU which states:

16 The Lisbon Treaty 2007 cstablishes lwo treatics for the
purposes of constituling the constitutional foundations of
the EU: an amended Treaty on European Union (TEU) and
the Trealy on the Functioning of the Union (TFEU). The
TFEU has replaced the Treaty of Rome,

17 Prior 1o entry into force of the Lisbon Treaty, the EU's

constitutional framework was constructed on the basis of a
strong demarcation between so-called “Communily” and
“Union™ spheres of governance. The former EC Treaty
(Treaty of Rome) constituted (he basis lor the adoplion and
development of Community measures, decided upon accord-
ing fo supranational institntional decision-making processes
and adopled and subject Lo the rules of @ supranational legal
order of Cmnmumly Jaw developed by the Court of Justice of
the EU. All the rules of law and policy falling under the
auspices ol the EC Treaty was known collectively as
comprising Lthe Community “pillar™ of the Union. In 1992,
the TEU introduced a legal framework for the development off
two additional spheres of activity for the regional organisa-
tion. namely the development of a common foreign and
securily policy [CFSP) and a common justice and home
allairs policy (CIHA). Both branches ol policy were envisaged
to be developed on a predominantly intergovernmental as
opposed Lo supranational basis, namely subjecl (o consensual
agreement between Member States and with heavily restricted
involvement of supranational political and judicial institu-
tional involvement. The CFSP and CJHA were commonly
referred to as the second and third pillars of the Union’s
constitutional framework. In 1997, the Treaty of Amsterdam
amended (he third pillar so that it would focus exclusively on
interstale co-operation in the area ol criminal policy, the
frumework trealy pravisions on immigration and asylum
matters being re-housed within the EC Treaty [ramework.
" 0J 2010 C8/10.
& consolidated version of the EC Treaty prior lo its
replacement by the TFEU is provided in the Official Journal
of the EU: OF 2002 €325,
M A 191-193 TFEU.
2! See Art. | TEU, as amended, and Art. | TFEU.

22 Specilic rules on the civil atomic energy sector wre still
governed under the uuspices of the European Alomic
Energy Community Trealy 1957 (298 UNTS 167), which
was unaffected by the 2007 Lisbon Treaty.

VArt. 218(6){a)(v) TFEU. For certain limited areas set out

in Art. 192(2)(a)-(c) TFEU, the EP has only consultation’

rights namely over measures concerning: fiscal matters;
malters affecting town and country planning, quantitative
management or :wm]abl ily ol water resources, or land use
(nol involving waste managemenl); or Member Stales’
choices over cnergy sources and general structure of energy
supply. Prior to the TFEU, the European Parliament had
essentially only consultalive rights over the accession of
IEAS by the EU. (Sce Art. 300(3) EC),
* See e.g. Dushwood., A., Maresceau, M. (eds) Law dnd
Practice of EC External Refaiions (7008 Cambridge);
Dashwood, A., Hillion, C. (eds) The General Law of EC
External Pe,'mmm (2000 Sweel & Maxwell); Eeckhout, P,
External Relations of the EU: legal and constitutional
foundations (2004 OUP);Holdgaard, R.. External Relations
of the EC: Legal Reasoning and Legal Discourses (2007
Kluwer); McGoldrick D, fnternational refarions of the EU
{ 1997 Lm}L,mcm)

¥ Weiler, I, "The External Legal Relations of Non-Unitary
Actors: Mmly and the Federal Principle”, Ch. 4 in The
Consiitution of Europe: Do the new clothes have an
eniperor? and other essoys an European Integration (1999
g:‘:lmbridge).
2 Are. 228(7) EEC.
2 Prior to the Lisbon Trealy, this founding EU (reaty
pravision wus localed in Art. 300(7) of the EC Treaty (and
in Art. 228(7) of the original version of the Treaty ol Rome).
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“Agreemenls concluded by the Union are bhinding

upen the institutions of the Union and on the

Member States.”
Accordingly, it is important (o note thal as a matter
of EU law, Lhe provisions of those 1EAs which have
been concluded by the Union arce to be considered as
legally binding upon the Member States of the Union
as well as the EU’s supranational institutions. The
legal picture, though, is more nuanced and qualified
than might appear at fivst sighl. Specifically, whether
or not a particular IEA provision is binding on the
Union institutions and its Member Stales under EU
law is dependent upon the Union having been
endowed with sufficient legal authority (ie. compe-
tence) within the Union’s constitutional framework
to be able to contract to the particular IEA. This can
be a difficult issue to resolve, not least for those
policy areas under the Union’s constilutional frame-
work, including in relation the environment, in
which the Union shares competence with Member
States.

As is well known, the question of the scope of the
Union's powers Lo (ake action in a given policy area
has been a perennially significant political and legal
issue. Over the last decade, in particular, Member
States have been keen Lo clarify the boundaries Lo he
Union's internal and external political role, namely
in terms of the development of EU integration
between the constiluent Member States of the Union
as well as the development of the Union’s relations
with third countries and international organisations
respectively.?® The Lisbon Treaty, through its incor-
poration of the TFEUY into the conslitutional
framework of the Union, has sought to provide
greater clarification on the various limits of legal
compelence enjoyed by the Union.™ The TFEU
specifies a range of diflerent Lypes of competence for
the Union to act, including notably competence that
is exclusive, shared (or mixed) or essentially com-
plementlary in nature. Where it enjoys exclusive
compelence, the Member States have pooled all their
political sovereignty Lo the Union level. In lerms of
external relations, this means that the Union has
exclusive authority to conclude international agree-
ments with the Member States having no indepen-
dent authority to act. Article 3(1) TEEU provides a
list¥ of commeoen policy areas for which the Union is
automatically ascribed to have exclusive competence;
the environment is not included in this list. Article
3(2) TEEU alse confirms thal the Union enjoys
exclusive competence for the conclusion of an
international agreement when its conclusion 1s
provided for in a legislalive act of the Union or is
necessary to enable the Union lo exercise its internal
competence, or in 50 far as its conclusion may affect
common rules or alter their scope. This provision
appears to seek codify prior jurisprudence of the ColJ
on implied exclusive competence ™ Article 4(2)(e)
TFEU specifies the environment as an area in which

the Union shares competence with the Member
States.* In most areas of shared or joint competence,
also commonly referred to as “mixity”, Member
States retain powers to exercise their competence in
the particular field to the extent that the Union has
nal exercised its competence. ™ Accordingly, once Lhe
Union has exercised ils compelence in a particular
policy field shared with Member States, its compe-
tence becomes exclusive in nature for most cases,
including with respect to the environmental policy
sector. This may be contrasted with the more limited
range of powers for the Union to act in relation to
other policy areas cited as being relevant to Union
involvement, whereby the role of the Union is
fundamentally restricted lo being complementary
or ancillary to political action taken by Member
States. the latter always retaining competence to act
irrespective of whether the Union has adopted any

*¥ Member states sci in train a formal track of engaging in
constitutional reform on this issue in 2001, the issuc having
been the subjeet ol substantial political discussion during the
19905, See notably: Declaration 23 of the Treaty of Nice
2001 (QJ 2001 C80) and the European Council Laeken
Declaration December 2001. For an incisive hislorical
overview, see e.g. Craiy, P., De Burca, G., £EU Law: Text
Cases and Materiols 4th Ed {2007 Oxford) Chs, 3-4.

* Title | TFEU (Categories and Arcas of Union Compe-
tence): Arts.2-0 TFEU.

% Title [11 of the 2004 Treaty establishing a Constitution for
Europe (O 2004 C316/1), which never enlered into lorce on
account of French and Dutch rejections, also included
similar provision to clarify the issue of Union competences.
WAL 3N(@)-(e) TFEU includes the lollowing areas of
aulematic cxclusive competence: the cusloms union, the
establishing of the competition rules necessary [or the
functioning of the internal markel, monetary policy for the
Member Statcs whose currency is the euro, the conservalion
of marine biological resources under the common fisheries
I!)P“‘-')’ and common commercial policy.

* See in particular Case 22/70 Commission v Couneil
(ERTA) [1971] ECR 2063, Opinion 1]76 (draft Agreement
establishing a Eurapean laying-up fund for inland watervay
vessefs) [1977] ECR 741 and Opinion 2/91 ({LO Canvention
170) 11993] ECR 1-106) and Opinion 1/94 (H70) [1994]
ECR 1-5267. z

¥ The other areas of shured competence identified in Ast. 4
TFEU are: the internal market; social policy (for aspects
defined in the treatly); economic, social and territorial
cohesion; agricullure and fisheries, excluding the conserva-
lien of marine biological resources; consumer protection;
transporl; trans-European nelworks; energy; area of free-
dom, security and justice; and common safety concerns in
sublic health matters (for aspects defined in the treaty).

* As confirmed by Art. 2(2) TFEU.

" Member Slate compelence is always retained though
under the TFEU for certain areas ol shared competence:
research. technological development and space (Art. 4(3)
TFEU) and devclopment cooperation and humanitarian aid
(Art, 4(4) TFEU).
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measures in relation to a particular matter.® The
fractured and complex nature of the state of the Union
rules on the issue of compelence reflects the varied
extenl to which EU Member Stales wish to subject
policy development to supranational relative to
individual national sovereign decision-making.

Qver the course of the Union’s history, the Col has
played a major role in clarifying the legal status and
significance of internalional agreements cancluded by
the Union from the perspective of EU law.* Relatively
early on its jurisprudence. the Court confirmed that
international agreements concluded by Union institu-
tions under the auspices of the Union’s exclusive
powers constitute integral parts of Union law. ¥ Far
more challenging has been the task of clarifying the
legal status of mixed agreements in EU law, namely
those adopted by both the Union and Member Slates
on the basis of shared or joint competence, which in
practice conslitule the vast majority of international
agreements addressing environmental matters that are
approved by the EU.*® The legal status and impact of
mixed agreements has been the subject of considerable
discussion in legal academic and professional circles.*
As already noted above, the general provisions in the
TFEU on categories of Union compelence specify that
EU’s common environmental policy is founded upon
the principle of shared or mixed competence.® Title
XX Lo the TFEU, which sets out the legal frameworlk
for the Union's common environmental policy,
implicitly affirms that the principle of joint compe-
tence applies in relation (o the Union's external
relations with regard to the environment. Specifically,
Art, 191(4) TFEU states:

“Within their respective spheres ol competence. the

Union and the Member States shall cooperate with

third countries and with the competent interna-

lional organisations. The arrangements for Union
cooperation may be the subject of agreements
between the Union and the third parties concerned,
The previous subpavagraph shall be without
prejudice to Member States’ competence Lo negoli-
ate in international bodies and to conclude inter-
national agreements.”
Over the years, the Col has had occasion to clarify o a
certain, albeit relatively limited, extent the legal effects
of mixed agreements within the EU legal order. A
series of judgments from the Col has confirmed that
mixed international agreements form an integral part
of the EU legal order,* It has also clarified thal in the
absence of specific deropations expressly set oul in an
IEA, the Union and Member States assume jaint
liability to other CPs for the fulfilment of obligations
undertaken.®* Moreover, the Court has also clarified
that both the Union institutions and Member Stales
are obliged under EU law to ensure that Lthey engage in
close co-operation with one another in relation lo the
negotiation, conclusion and fulfitment of international
agreements falling partly within the competence of the
Union and partly within that enjoyed by the Member

States.* The Cel has affirmed also that it has
jurisdiction o provide interpretation of provisions of
a mixed agreements which relate to specific areas of
policy that, whilst falling within the ambit ol Union
competence, may not yet have been the subject of
interoal EU legislative measures. ¥

Nolwithstanding that the Col has indicaled that
mixed agreements constitute sources of EU law, a
number of challenging legal questions remain. In
particular, it has not been entirely clear either from
the EL's teaty frameworlk or the Colf jurisprudence to

I See Arl. 3} in conjunclion with Arl. 6 TFEU. The
policy wreas identified by Art. 6 TFEU as filling under this
categery include: protection and improvement of human
health: induslry: culture; lourism; educalion, vocational
training. youth and sport; civil protection; and adminis-
trative cooperation. {n addition, by virtue of Art. 5 TFEU
limited powers of co-ordination are also conflerred Lo the
Union in relation to cconomic, employment and social
llj?oiicy spheres.
" For an overview of its role see Montini M, “The EC's
exlernal competence and the protection of the environ-
ment™”, Ch. 5in Jans, ). (ed.) The European Convention and
the Fuiure af European Fnvironmental Law (2003, Europa
Publishing).
¥ See e.p. Case 181/73 Haegemann v Belgion State [1974)
ECR 449
¥ 1 should be noted that special considerations apply in
respect ol inlernational agreements thal address matters
alfecting the operation of the EU's common commercial
policy {CCP). The EU's customs union and CCP are areas
in respect of which the EU has exclusive competence (Arl.
3a) and () TFEU). The Col has conlirmed that interna-
tional agreements whose purpose is principally to regulate
Irade but which have an ancillary environmental protection
dimension [ull within the exclusive competence of the EU
(see Case C-281/03 Commission v Council (Encrgy Star
Agreement) [2002] ECR [-12049. Conversely, where the
predominant or equally paramount aim of the international
agreement is to address cnvironmental matters, then
compelence is shared jointly between the Union and
Member States (see Opinion 2/00 (Cartagena FProlocol)
[2001] ECR 1-9713 and Case C-94/03 Commission v Council
Routerdam Convention) [2006) ECR 1-1,
W See ep. O'Keeffe, D., Schermers, H. (eds) Mixed
agreements (1983 Kluwer); Hillion, C., Koutrakos, P.
(eds), Mixed agreements revisited: the EU and its Member
States in the World (2010 Iart).
4 Art. 4(2)(e) TFEU.
42 See a.p, Case 12/86 Demivel v Stadr Sehwaebisch Gmuend
[1987] ECR 3719: Case C-13/00 Cammission v Irelond
( Berne Convention) [2002] ECR 1-2943.
i See e Case C-316/91 Ewropean Parlianient v Council
{ACF Financial Regulation) [1994) ECR 1-625.
H See e.u. Case C-246/07 Commission v Sweden { Stockholm
POPs Convention} [2010], judgment ol 20.4.2010 (not yet
reported). The judgment is available for inspection on the
Col websile: www.curia.eu.inl.
4% See Case 12/86 Demivel, op. cit. n. 42; Case C-392/98 Dior
[2000) ECR 1-11137 and Casc C-431J05 Merck [2007] ECR
1-7001.
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whal extent Member States may be said to be bound
by the provisions of mixed agreements which cover
areas in respecl of which the EU has not (yet) adopted
internal legislative instruments. Only through very
recent ColJ rulings is it beginning to become somewhat
clearer to what extent Member States are bound under
EU Jaw to adhere to the pravisions ol 1IEAs concluded
jointly by the Union and Member Stales under the
auspices of (he TFEU.* Although it is clear that 1EAs
acceded to by the Union constitute sources European
Union law, (he European Commission as principal EU
instilution in charge of supervising the adherence of
EU law by Member States,*? has so far failed to show
a significant degree of comumitment (o seek Lo ensure
that the EU’s inlernational environmental trealy
obligations are adhered to at national level across
the geographical territory of the Union.** There are
only a very few instances of cases reported lo date in
which the Commission has taken legal action through
the mechanism of infringement proceedings under
Arts.258 and 260 TEEU in order to enforce 1EA
provisions against Member States before the Col.
Overwhelmingly, the Commission has focused on
ensuring that Member States have correctly imple-
mented EU environmental legislation, namely internal
fegislalive requirements as opposed to external envir-
onmental protection obligations. It is Lo this recent
ColJ jurisprudence that this article now (ums.

IIl. The Use of Infringement
Proceedings by the European
Commission to enforce International
Environmental Agreements

Whilst it has been recognised amongst some commeit-
tators for a considerable period of time that the
European Commission may use (he infringement
action procedures under the EU Lreaty framework as
a means of assisting in securing the implementation by
international obligations entered into by the EU 4 the
practice of the European Commission itself hus been
velatively muted and mixed in this vegard. JU is only
velatively recently, basically within the last decade,
that the Commission appears to have laken any
nolable steps in seeking recourse to law enforcement
procedures in order to hold Member Stales to account
over shortcomings in complying with Union mixed
agreements, including those within the environmental
sector. The relatively few reported instances of
Commission-led litigation, which has sought to
enforce provisions of mixed agreements adopled by
the EU through the mechanism of infringement
proceedings under Art. 258 TFEU, have often proved
to be successful before the Col. The Col's case law has
revealed quite clearly thal the Commission is entitled
to have recourse Lo infringement proceedings where it
deems this necessary. in particular when faced with

manifestly serious or persistent recalcitrance by
national governments to [ulfil their international
environmental obligations.® [t would, though, be
premature if nol incorrect to assert that any recent
developments have led lo the Commission adopting
any definitive changes in terms of recalibraling its
approach to supervising the state of Member State
compliance with Union agreements on environmental
protection.

3.1 Early case law outlining foundational principles for
infringement proceedings
It may be fairly stated that the Beme Convention
case. ' decided in 2002 against lreland, constitutes an
important milestone in the development of EU law
cnforcement in respect of Union mixed agreements.
Prior Lo this case, a number of foundational issues
regarding the use of infringement proceedings in this
area of EU law remained unclear and highly con-
tentious. In particular, the Col had not had an
opportunity lo adjudicate over the extent to which
provisions of 4 mixed agreement could be enforced
against a Member Stale via the infringement proce-
dure, where lhe matters addressed by the specific
provisions of an international agreement in question
had not already been subject to internal EU legislative
coverage.’ In Berne Convention the Commission had
taken legal action against lreland over its failure to
adhere Lo terms of an international agreement addres-
sing copyright matters, the 1971 Berne Convention for
the protection of literary and artistic works. Under the
terms of the 1991 European Economic Area (EEA)
Agreement, Ireland was required to comply with the
1971 convention. Ireland, supported by the UK,
submilted that the legal action was inadmissible on the

4 Speeilically Art. 192 TFEU.

7 AL 17(1) TEU.

B imer, L. EU Environmental Law (2011 Sweet &
Maxwell) at p. 431,

M Eor an overview, scc Mendez, M., “The enforcement of
EU agreemenls: bolstering the elfectiveness of Treaty law?”
(2010) 47 Common Market Loy Review 1737,

M gew e.g. Holdgaard, R., External Relations of the EC:
Legal Reusoning and Legal Discourses (2007 Kluwer) at pp.
158-164.

S Cage C-13/00 Commission w refand ( Berne Convention)
(2002] ECR 1-2943.

32 Phe Col had previously had opportunity to confirm that
Member States could be held to account over failures to
comply wilh Union agrecments in areas in which the (then)
European Community had exclusive competence, €.g. trade
—related agrecments such as in Case 241/85 Commission v
Greece { Lomé Agreement) [|988] ECR 1037 and Case C-61/
94 Commission v Germany { International Dairy Agreement )
[1996) ECR 1-3989.

3 As required by Article 5 and Protocol 28 of the EEA
Agrecment. Sec Decision 94/1/EC. ECSC of the Council
and the Commission al 13 December 1993 on the conclusion
of the Agreement on the EEA Agreement (01 1994 LIJ1).
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grounds that the CoJ would only have jurisdiction Lo
rule on EEA Agreement matters that had been already
subject to harmonisation al EU level, this being nat
the case with respect to the domain of intellectual
property rights, In a ground-breaking judgment. the
Col dismissed the [rish Government’s arguments. it
recognised that, for the infringement action to
succeed, it was necessary to determine whether the
breach in question fell within the scope of EU (at the
material time European Community) law. The jur-
isdiction of the Court would ultimately be determined
as to whether the dispute invelved matters falling
within the remit ol .the Union as opposed to solely
national legal orders of the Member States. Building
upon its previous jurisprudence, notably including the
Demirel™ case, the ColJ confirmed thal, as a matter of
general regard, mixed agreements (i.e. those signed up
to by the Union and its Member States) have the same
legal status within the Union legal order as those
international agreements falling within the exclusive
competence of the Union. Accordingly, Member
States’ adherence to the provisions of mixed agree-
ments were held by the CoJ to constitute fulflilment of
an obligation owed to the Union as much as Lo other
CPs.

The Cal in Berne Convention also adopted a broad
expansive approach to determining the scope of Union
competence. Notwithstanding that the international
apreement addressed scveral issues not covered by
internal EU legislation at the tme, the Col affirmed
that its provisions fell within the scope of Union
competence. Specifically, the Col considered that the
matter fell within EU compelence given thal, in its
viéw, the convention's provisions related “to an area
covered in lacge measure™ by the Union’s founding
supranalional treaty (namely the EC treaty). The
protection of literary and artistic works had in the
words of the Court “to a very great extent™ been
governed by Union legislation in a range of applica-
tions, including computer progriams, television broad-
casting, databases and copyright. The Col considered
that 2 Union interest arose in ensuring EEA parties
complied with the terms of the Berne Convention,
given that the latter created rights and obligations in
areas covered by Union law® and concluded thal the
Commission had legal authority to pursue infringe-
ment action in order to secure the due implementation
of this EU obligation. The Cel adjudged that Ireland
had breached the (erms of Art. 228(7) of the EC
Treaty, now superseded by Art, 216(2) TFEU. The
Berne Convention judgment accordingly made a legal
clarification with potentially [ar-reaching conse-
quences, namely that the Commission could take
action to enforce provisions of Union mixed agree-
ments that have not been necessarily subjecl to
internal legislative harmonisation, so long as those
provisions Tall within the purview of EU compelence.
Where this is the case, it is irrelevant that a particular
provision in the agreement does not have counlerpart

internal EU legislative coverage. This judicial decision
extends the scope of external Union competence even
beyond the broad boundavies appeared to be set
previously by the Col in trail-blazing cases on implied
external competence such as ERTAY and Inland
Waterway Fessels,®

Relatively soon after Berne Convention, the Col
delivered its first ruling én an infringement action
taken in respect of an 1EA adopted by the Union. In
its 2004 decision in Efang de Berre®! the Col applied
and developed the principles it sel oul in the Berne
Convention case in the context of the 1976 Barcelona
Convention and accompanying 1980 Protocol®?
addressing pollution of the Medilerranean Sea. Both
international instruments had been adopted by the EU
(then European Community)® and Member States as
mixed agreements under the auspices of the environ-
mental provisions of the relevant EU treaty frame-
work. The European Commission had brought an
infringemenl action against France on account of
particular breaches of both international instru-
ments.# specifically over failures by French authorities
to prevent the eutrophic pollution of a saltwater marsh
through the discharge of freshwaler and alluvia into the
marsh as a result of operations of an upstream
hydroelectric plant. Whereas the two international
instruments outlawed this form of aquatic pollution,
EU environmental legislation did not specifically
regulate Lhis form of pollution. The French Government
submitted a defence similar to that employed by the
Irish Government in Berne Convention, by claiming that
the Col lacked jurisdiction to adjudicate the case on the
grounds that the material provisions of the two
international instruments fell outside the scope of Union
competence, in that no internal EU envirommental

M Case 12/86 Demirel. op. cit. n. 42,

3 Gee paras. 14-15 of Col judgment in Case C-13/00
Commission v [reland, op. cir. n. 1.

% See paras. 16 and 20 of Col judgment in Case C-13/00,
ap- cit.n. 51

* Para. 17 of CoJ judgment in Case C-13/00, op. ¢it. n. 51
¥ para. 19 of judgment in case C-13/00, op. cit. n. 51.

¥ Case 22/70 Commission v Conncil (ERTA) [1971] ECR
2063.

8 Opinion 1/76 (Draft agreement establishing Ewropean
laving-up find for intand warerway vessels [1977) ECR 741,
8 Case C-293/00 Commission v France ( Etang de Berre)
i?;ll(H} ECR 1-9323,

** 1976 Convention for the protection of the Mediterranean
Sea against pollution and 1980 Protecol for the protection
of the Medilerrancan Seca against pollution from land-based
sources. (Both instruments may be accessed on the Ecolex
website: hitp:/fwww.ecolex.orgfceolex/ledge/view/Simple-
Search).

% Council Decisions 77/585 (OJ 1977 L240/1) and 83/101
(OJ 1983 L67/1).

& Qpecifically, Articles 4(1) and 8§ of Lhe Barcelona
Convention and Article 8 of the 1950 Protocol.
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legislation existed which addressed such type of
discharges. The Col dismissed the French govern-
ment’s defence, by applying (he test used by il in the
Berne Comvention case for determining the scope of
Union competence in relation to mixed agreements.
Whilst acknowledging the non-existence ol internal
EU lepisiative rules on the specific matter of pollulion
of saltwaler systems throngh freshwater discharges,
the ColJ held that this did not affect its conclusion thal
the dispute fell within the scope of Union competence,
In its view, the subject matter of the two international
instruments, namely environmental protection (includ-
ing with regard ta the protection of aquatic areas), was
within “large measure” subject to EU internal regula-
tion.55 AL paragraphs 29-30 in its judgment. the Col
summarised its analysis accordingly:

. *(29) Since the Convention and the Protocol Lhus
create rights and obligations in a field covered in
large measure by Communily Jegislation, there is a
Community inlerest in compliance by both the
Community and its Member States with the
commitments entered into under those instruments.
(30} The fact that discharges of fresh waler and
alluvia into the marine environment, which are al
issue in Lhe present action, have nol yel been the
subject of Community legisiation is not capable of
calling that finding into question.™

The Col went onto find that France, in having failed

to ensure compliance wilh the Barcelona Convention

and accompanying Protocol, had committed a breach

of EU law. Specifically, the Court confirmed that a

breach of a primary rule of EU law had been thereby

perpetrated, namely the treaty provision in the EU’s
constitutional framework which stipulates Lhe legally
binding nature of Union agreements, now canlained in

Art. 216(2) TFEU.

The approuach of the Col's analysis in the above Lwo
cases underscores the jurisdiction of the EU, princi-
pally through the institutions of the Commission und
Col, to have legitimate authority to supervise Member
State compliance with their obligations contained in
Union agreements. In addition to citing Art. 216(2)
TFEU, Lhe CoJ has also referred to the decisions taken
by the Council of the EU to approve Union conclusion
and ratification of Union agreements as sources of EU
legally binding commitmenls on Member Slales to
ensure compliance with Union mixed agreements.t
These EU legal sources are important in affirming a
genuine Union interest in the use of infringement
proceedings, as opposed to there being solely inlerests
of CPs under Lhe auspices of international law Lo seek
redress for breaches of an international accord. Whilst
it is has been argued that the Col has adopted a
“generous™ interpretation of the scope of Union
competence in the context of mixed agreements and
doubts have been expressed as to Lhe legal legitimacy
of using infringement proceedings to address lailure to
comply with non-EU provisions,® the result of the
Court’s interpretation of Union competence in Berne

Convention and Etang de Berre has avoided a situation
of the EU finding itself in the position of being legally
responsible Lo non-EU CPs for the failings of a
Member State without having an effective legal means
(at EU level) Lo address the problem.®® The Col has
accordingly established a means of reaffirming and
entrenching a fundamental general principle it has
eslablished in the context of EU external relations that
hoth EU institutions and Member States are obliged
to work and co-operale to epsure that unity of
representation is maintained vis-d-vis the international
community in the context of EU-agreed positions,
from negotiation of through Lo implementation of
international obligations.™

It has been submitled that a weakness of the Col’s
approach to determining scope of Union competence
lies in Lhe difficully of identifying with sufficient
certainty in any given case whether the Union has
adopted inlernal legislative measures in the relevant
policy area addressed by the mixed agreement.”
However, in practice this issue is unlikely to arise
given the very broad approach established by the Col
in the case law Lo ascertain the parameters of Union
competence. The jurisprudence of the Court has

&3 See paras. 25-28 ol Col judgment in (C-293/00 ( Etang de
Berre), op. cit. n. Gl In this context the CoJ made reference
to & number of key internal EU envircnmental legislative
measures focusing on water pollution, including the Urban
Waste Water Dirvective 91/271 (QJ 1991 L135/40), Nitrates
Directive 91/676 (O 1991 L375/1) and Water Framework
Directive 2000/60 (O] 2000 L327/1).

60 Significantly, in the concluding operative part of its
judgment in the Erang case the Col made a direct reference
{o the Council decisions approving Union ratification of the
1976 Convention and 1980 Protocol when confirming
breaches of EU law had been committed by France.

#1 Gee [Cuijper, P-J., Case Note on Case C-239/03 (2005) 42
Common Murket Law Review 1491 at 1496,

% See e Koutrakos, P.. Interprelation of mixed agree-
ments Ch. 6 al pp. 124-8 and Hillion, C., Mixity and
coherence in EU external relations: the signilicance ol the
“duly of co-operation”™ Ch. § at p. 111 in Hillion, C.,
Koutrakos, P. (eds). Mixed agreements revisited: the EU and
its Member States in the World (2010 Hart) at pp. 124-8.
 See e.g. Hollmeister, F., Curse or blessing? Mixed
agreements in the recent praclice of the EU and its Member
States, Ch. 12 in Hillion, C., Koutrakos, P. (eds), Mixed
agreements revisited: the EU and its Member States in the
World (2000 Hart) at p. 264 and Thiewe, D., EC external
relations in the ficld of the environment (2001) Ewropean
Environmental Law Review al 252,

™ See Ruling /78 (EAEC) [1978] ECR 2151 at paras 34-6
of judgment, Opinion 2/91 (ILO Convention) [1993] ECR [-
1061 at para. 36 of judgment, Opinion 2/00 ( Cartagend
Protocol o Biosafery) [2001] ECR 1-9713 at para. 18 of
judgment and Case 246/07 Commission v Sweden (Stock-
Dot Convention), 20.4.2010 (no yet reported) at para. 73 of
judgment.

" See Koutrakos, P.. op. cir. n. 68 at 131
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indicated that the Union may not necessarily have to
have already adopted any internal measures regulating
the specific subject matter covered by the international
agreement, hut that it must only be demonstrated that
the Union has chosen to exercise ils compelence in the
area concerned which may be, for instance, by
deciding to approve its conclusion of (he agreement
on the basis of its implied external shared competence
in environmental matters™ or by showing that the
relevant provisions of the international agreement fall
within or in some direct or indirect way cul across
aspects of current internal EU envirenmental policy.”™

Whereas the judgments of the Col in Berne
Convention and Etaig de Berre seL out some important
foundational principles regarding the question of
Member State liability in relation (o mixed agreements
under EU law, it is important to underscore that they
do not address the full spectrum ol legal issues
involved. 1n particular, they do not address the
consequences (hal arise where, as appears now o be
standard practice with respect to the adoption of mosl
mixed agreements, the EU seeks to specify and delimit
the respective range of competences of itself and the
EU Member States. This aspect is discussed in the next
section,

3.2 The impact of EU Declarations of Competence
attached to international agreements
An increasingly common practice of the EU in the
context of negotiating and concluding international
mixed agreements, including in the environmental
policy sector, is for it to seek to declare to the other
CPs the ambil of its legal competence to be a party (o
the agreement to which the EU’s Member Slates are
also signatories. Underpinning such notifications lies
the intention to clarify the extent of the EU's legal
responsibility in ensuring that its Member States
comply with the terms of the mixed agreement at
hand. In particular, such declarations are clearly
designed with the intention of excluding the Union’s
international responsibility in respect of provisions of
an international accord that fall within the sole legal
competence ol the EU’s Member Slates. The founding
treaties of the Union have from their inception
remained silent™ on the question of whether declara-
tions of competence should be integrated within mixed
agreements. In the absence of EU treaty claritication,
a rather unclear and inconsistent praclice has evolved
on the part of the Union on thé use ol declarations.
1t appears, though, that there is an increasing trend
for mixed agreements to incorporate declarations of
competence from the EU, and this has garnered over
time a significant degree of support from both within
the Union institutional set up,” EU Member States as
well as from third country CPs. From an EU
perspective, it appears al [irst sight readily straightfor-
ward to identify why there might be a need to clarify
the scope of Union compelence. Without any specific
provision incorporated in a mixed agreement demar-

cating the respective responsibilities between Union
and EU Member States in a mixed agreement, it may
be implied that both Union and EU Member States
assume joint and several responsibility under interna-
tional law vis-y-vis other CPs for the due performance
of obligations underlaken by them under the interna-
tional agreement.’® The international legal position
becomes uncertain and problematic for the Union,
however, where an EU Member State falls short of its
obligations under the mixed agreement in an area of
policy that currently lies outside the sphere of
competence of the Union. In such a scenario, it is
conceivable that the Union might be viewed respon-
sible by third country CPs for the compliance short-
comings of the individual EU Member State
concerned, when at the same time the Union may
consider that it does not have legal competence and
requisite powers under EU law to be able to remediale
the Stale's non-compliance, notwithslanding the Col's
broad interpretation of EU law in cases such as Etang
do Berre regarding possibilities for the European
Commission (o institute enforcement proceedings
under Art, 258 TEEU against EU Member Stales in
respect of nen-compliance with terms of mixed
agreements.”? Similar problems might also conceivably
arise where the Union is deemed by non-EU CPs to be
responsible for implementation of a mixed agreement
in the lerritory of a non-signatory EU Member State.
The view that clear limits regarding the scope of
responsibility of the Union in international treaties
should be set also appears lo be widely shared
amongst EU Member Stale governments. In particular,

72 oo Case C-459/03 Commission v Treland (MOX Plant)
['EUD(:] ECR 1-4635, especially paras. 95-97 of judgment.

N See Case C-240/09 Lesoochrandrske zoskupenie VLK
(WOLF Forest Protection Movement ) v Slavakian Environ-
ment Ministry 8.3.2011 (not yet reported), especially paras.
15.38 of judgment. The judgment is available Tor inspeclion
on the Cal websile: www.curid.eiint.

™ As noted by Smylth, 1., “Mixily in practice — a Member
State practitioner’s perspective”™ Ch. 15 in Hillion, C.,
Koulrakes, P. {eds), Mixed agreements revisited: the EU and
its Member Stares in the World (2010 Hart) al p. 317.

% The European Comimission has not always supported the
inclusion of declaralions in mixed agreements, indeed in the
carliest phases of EU development it took the view thal they
were nol necessary: see c.g. Ruling /18 On « Draft
Canvention of the TAEC on the physical prolection of nuclear
materials, fucilities and transports [1978] ECR 2151 al para.
35,

T See e.g. Hillion, ap. cir. n. 68 al p. 110; Hoffmeister ap. cit.
n. 69 al p- 263, Kuijper, P., “Inlernational responsibility for
EU mixed agreements”™ Ch. 10in Hillion, C., Koutrakos, P,
(cds), Mixed agreements revisited: the EU and its Member
States in the World (2010 Hart) at p. 209 and Eeckhout, P.,
ap. cir. n. 24 ul p. 263, See ulso para. 69 al Advocate General
Iucobs” Opinion in Case C-316/91 Ewropean Parlioment v
Comcil (ACP firancial regulation) [1994] ECR 1-625.

7 See Hillion, o eir. n. 68 at p. 111
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individual governments are wary of the Union
potentially or actually acquiring compelence over
new areas of policy through the mechanism of the
mixed agreement, in which the Union as well as EU
Member States conclude inlernational commitments
in their entirely. Finally, it has been noted™ that third
countries are increasingly expecting or requiring that
grealer clarity be instituted within mixed agreements
over Lhe division of competence shared between Union
and EU Member States, wilh a view (o being more
secure over the nature and paramelers of Union and
EU Member State responsibility.

Over time, a standard process has arisen by which
declarations of competence are now typically woven
into the legal fabric of mixed agreements, including
those concerning environmental protection issues.
Usually, a clause will be situated amongst the boiler
plale provisions on ratification contained within an 1IEA
that stipulate special treatment for regional economic
inlegration organisations, with a view o clarifying the
responsibilities and voting rights of the organisalion and
its member countries as CPs. The 1982 UN Convention
on Law ol the Sea (UNCLOS) conslitutes the first™
notable instance of a mixed environmental agreement
that specifically addressed the position of parlicipating
international organisations, coulaining requirements on
the disclosure of the nature and extent of compelence
transferred to them from their member countries ™
Subsequent to the relatively detailed provisions of
UNCLOS, treaty practice appears to have refined down
reference to the participation of regional inlernational
organisations to a few standard provisions. The 2001
Stockholm Convention on Persistent Organic Pollutants
(POPs) provides a typical example of this, whose clauses
on regional international organisations are replicated
across the vast majorily of most recenl major mulli-
lateral environmental agreements involving the EU as a
CP.8' Article 25(2)-(3) of the POPs Convention state:

2. Any regional ecopomic integralion organisation

that becomes a Party to this Convention without

any of its member States being a Party shall be
bound by all the obligations under the Convention.

In the case of such organisations, one or more of

whose member States is a party to this Convention,

the organisation and its member States shall decide
on their respective responsibilities for the perfor-
mance of their oblipations under the Convention. In
such cases, the orpanisation and the Member State
shall not be entitled lo exercise rights under the

Convention concurrently.

3. In its instrument of ralificalion, acceplance,

approval or accession, a regional economic integra-

tion organisation shall declare the extent of its
competence in respect of matters governed by this

Convention. Any such organisation shall also

inform the depositary, who shall in turn inform

the Parties, of any relevant modification in the
extent of ils competence.”
The practice evolved by the EU in responding {o such

requirements is to submit a declaration of competence
upon the Union's ratification of the mixed agreement
by way of a decision of the Council of the EU. The
declaration of competence is normally annexed (o the
Council decision.®?

The stance of the Col on the practice of integrating
declarations of competence within the legal fabric of
the EUs ratification of a mixed agreement appears to
have evolved in recent years. Specifically, Col
jurisprudence seems to have moved from a position
of distanced neutrality to one that is increasingly
acknowledging their significance in terms of shaping
the contours of EU responsibility with respect to the
terms of international instruments concluded jointly
by Union and EU Member Slales. The early case law
of the Col appeared to indicate that declarations of

™ See e, Govaere, 1., “Beware the Trojan Horse: dispute
settlement in (mixed) agreements and the autonomy of the
EU legal arder™ Ch. 9 in Hillion, C., Koutrakos, P. (eds),
Mived agreements revisited: the EU and its Member Staies in
the World (2010 Hart) at p. 193.

" International environmental agreements involving the EU
as a party concluded prior to UNCLOS did nol make
specilic provision for such declarations of competence: c.g.
1979 Convention on Long-range Transboundary Air Pollu-
lion, 1978 Barcelona Convention and 1980 Protocol on
Pollution of the Mediterranean.

M gas Art, 305 in conjunction with Annex [X (Participation
by International Organisations) of UNCLOS, in particulay
Arts. 5-6 of Annex [X.

¥l See £g. 1989 Basel Convention on Transboundary Mave-
ments of Hazardous Wasle (see Arts 2(20) and 22); 1991
Espoo Convention (sce Art. 17) and Kiev 2003 Protocol;
1992 UN Framework Convention on Climate Change (see
Arts. 1(6), 18, 21-23) and 1997 Kyoto Protocol (see Art. 1(1)}
and 1998 Rotterdam Convention (see Arl. 25(3)). For a rare
example, though, of a mixed environmentul agreement
concluded after UNCLOS without provision for a declara-
tion of competence see the 1992 OSPAR Convention. [
should also be noted that there exist a number of existing
international environmental agreements which do not
include participation of international organisations such as
the EU owing to resistance from third country parties, e.g.
1973 Washington Convention on International Trade in
Endangered Species (CITES) and maritime-related agree-
ments struck under the auspices of the International
Maritime Organisation (such as the 1972 London Dumping
Convention and accompanying 1996 Protocol, 1973 London
Convention lor the Prevention of Pollution of Ships
(MARPOL) and 2010 Hong Kong Ship Recycling Conven-
tion). Considerable political and Jegal issues and challenges
may arise concerning the EU's degree of influence over EU
Member State participation and adherence to those agree-
ments, see Opinion 2/91 (ILO Convention 170} [1993] ECR
1-1061 and Case C-308/06 Intertanko v Secrefary of State for
Transport [2008] ECR [-4057,

8 8o for example, the EU's declaration ol competence is
annexed to the Council’s decision adopting the 2001
Stackholm Convention in Council Dec.2006/507 (OJ 2006
L209/1).
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compelence were not fto be viewed as necessary
components of mixed agreements as far as the
guestion of assisting in clarifying the relations between
the Union and third country CPs. Specifically, in
Ruling 1{78 the ColJ considered that. in the context ol
the conclusion of an international agreement on
protection of nuclear materials, facilities and transport
systems fulling within the joint competence of the
European Atomic Energy Community as well as
individual EAEC Member States, the question of
demarcating jurisdictional boundaries between Com-
munity and Member States was a matter for (he
EAEC to determine internally without the need to
appraise third country CPs:

“It is further important to stale, as was correctly
pointed oul by the Commission, that it is not
necessary to set out and determine, as regards other
parties to the Convention, the division of powers in
this respect between the Communily and the
Member States, particularly as it may change in
the course of time. It is suflicient Lo state to the
other CPs that the maltler gives rise (o a division of
powers within the Community, it being understood
that the exact nature of the division is a domestic
question in which third parties have no need to
intervene. In the present instance the important
thing is that the implementation of the Convention
should not be incompiete.”s?

This initial sceptical approach of the Col towards
the utility of declarations of competence is in a number
of respects well-founded. First, whilst on the surface
the concept of a disclosure of information on the state
of transfer of competence from EU Member States to
Union may appear attractive lo third country parties,
the reality is somewhat different. The effect of a
declaration effectively places the onus on third
countries to be on their guard to delermine whether
it is the Union or EU Member States who are
responsible for due performance of particular obliga-
tions underpinning the international accord. This is
not a straightforward task for a number of reasons.
Third country (i.e. non-EU) CPs to an IEA may well
be counfronted with a complex document from the EU
side that lists a raft of internal EU legislation. intended
to indicate which specific environmental areas are
covered by Union competence, Not only will third
country CPs have to pick their way through the
legislation to gain an understanding of the inlernal
legislative reach of the Union, they will also have lo
take into accounl the case law of the Col on the
question of external competence of the Union.® The
Col has confirmed that, as a matter of EU law, it is
incumbent on the Council of the EU to ensure that a
declaration of Union competence accurately reflecls
the division of competence between Union and EU
Member States at the time of submission of the
declaration.®® However, neither the Council of the EU
nor the European Commission appear to have
followed up and internalised this legal obligation

assiduously and systematically so as to ensure that
declarations in mixed environmental agreements are
updated so as Lo remain an accurate reflection of the
position on scope of Union competence. For instance,
Olson comments that it is most likely that the initial
declaration of competence submitted by the Union
immediately subsequent Lo its ratification of a mixed
agreement is not subsequently updated to reflect
changes in EU law affecting the scope of its
competence.® Perusal of official websites of key IEAs
as well as the EU's Official Journal bear witness to the
fact that it is very rare, il at all, that the EU provides
third country CPs with regular updates of Lhe state of
Union competence in relation (o a particular mixed
envirommenlal agreement. Instead, EU declarations
usually simply place third country parties on nolice
that the state of transfers of compelence between EU
Member States and Union may change over time. In
addition, EU declarations have varied considerably in
terms of the amount of detailed information provided
concerning EU competence. Whilst some declarations
are relatively brief, some run to a number of pages.
Most simply provide general comments about the
compelence of the Union to enter into IEAs under the
EU's founding treaty framework together with a list
(or a promise to provide one) of intgrnal EU
environmental legislative instruments addressing or
matters covered in the agreement. No attempt is
usually made to provide written summary of the extent
of current Union competence relative to the specific
international agreement’s obligations; this task is left
for third country parties (o find out themselves. As a
resull, declarations ol competence are of limited
assistance in themselves [or third counlries in under-
standing the current ambit of Union competence, and
therefore liability, in relation to participation in 1EAs.

In practice, though, questions over Lhe impact of
Union declarations of competence in respect of 1EAs
have not so much arisen between the EU and Lhird
country CPs bul instead between the EU and EU
Member States. Even though il may be the case that
such declarations do not offer thivd country parties
precise information about the state of the division of
compelence between the Union and ils constituent
Member States, it is evident that third country parties
varely if ever seek to raise the question of EU
responsibility in respect of an international environ-
mental accord. State parties to such agreements rarely,

* Para. 35 of Ruling 1j78 On a Drafi Convention of the
TAEC on the physical protection of nuclear materials,

Jucilities ane transports [1978] ECR 215] ut para. 35.

R4 : iy
™ Koutrakos, ep. cir. n. 68 alp. 131

M Case C-29/99 Commission ¥ Council [2002] ECR 1-11221.
¥ Olson P, “Misity [rom the outside: the perspective ol a
treaty partner™ Ch. [5 in Hillion, C., Koutrakes, P. (eds),
Mixed ugreements revisited: the EU and {is Member Statex in
the World (2010 Hart) at p. 344,
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if ever, consider it to be in their interests to lake formal
sleps Lo seek Lo enforce such agreements against other
CPs unless perceiving (hal their own immediate
pational economic or lervilorial interests are at stake.
Mareover, in the rare event such an accord provides
for an international institution to intervene in order Lo
investigale and assess allegations of nen-compliance,
this legal channel is usually preferred over olber
possibilities for State parties to inlervene. Instead of
third countries it has been EU Member Stales as well
as its EU institutional representative, the Council of
the EU, that have come into periodic conflict with the
European Commission over the legal significance of
declarations ol competence.

The Col’s case law subsequent to Ruling //78 has
reflecled an ongoing (ension that exists between the
Furopean Commission and EU Member States aver
the role and impact of Union declarations af
competence. In the Nuclear Safery Comvention case®’
the European Commission brought legal proceedings®®
against the Council over the [atter's failure to record
fully in the declaration of competence annexed to the
Council decision approving accession to the Conven-
tion on Nuclear Safely the extent of the European
Alomic Energy Communily’s competence in relation
to malters of nuclear installation safety addressed by
the international accord ¥ The Col, in finding that the
declaration was inaccurate, held that the general duty
of sincere co-operation in EU law requires any
Council decision approving accession Lo an interna-
tional convention must enable the Commission Lo
comply with international law, in this instance the
implied obligation in the canvention that a declaration
must be complete.” In essence, though, this case was
more about a struggle between the European Commis-
sion and EU Member States over the extent of powers
of the EAEC in relation Lo inlernational regulation of
management of civil nuclear installations, as opposed
to concern that clarity be afforded to third countries
over division of competence between EAEC and EU
Member States. The Commission’s option (o litigale in
this instance appears lo reflect more of a strategic
concern of asserting as well as ascerlaining the reach of
EAEC palitical power vis-a-vis the national interests of
nuclear EU Member States in developing and shaping
policy in this particular sector, This is underlined by
the Fact hat there is no evidence to suggest that (he
European Comumission has used this judgment as 2
means of improving current EU institutional practice
with respect ta updating Union declarations of
competence in mixed agreements.

By far the most important case lo have so far
emerged in relation to the legal significance of
declarations of competence from the perspective of
the EU legal order has arisen in (he context of
infringement proceedings taken by the European
Commission against the Republic of Ireland in Lhe
MOX Plant dispule® In MOX Plant, (ke European
Commission took legal action against Ireland on

account of the Member State having, contrary to EU
law. filed an arbitral claim under the auspices of
UNCLOS against the UK. lreland considered that the
UKs decision (o authorise British Nuclear Fuel plc’s
Sellufield nuclear plant operations on the coast of the
Irish Sea (o be able (0 reprocess spent nuclear fuel had
breached a series of UNCLOS provisions, including a
number contained Part XII of the Convention enlitled
“Protection and Preservation of the Marine Environ-
ment.? Ireland decided Lo institute arbitral proceed-
ings against the UKL under Art. 287 UNCLOS, a
method of dispute vesolution foreseen under the
Convention Lo resolve conflicts between CPs. As part
of ils complaint. Ireland submitted that UNCLOS
provisions on marine environmental protection
should, under Arl. 293 of the convention,® be
construed in line with a number of EU environmental
legistative instruments™ which it alleged had been
breached by the UK. The European Comumission
considered that Ireland had breached obligations
under EU law contained in Art. 344 TFEU% and
Art. 193 EAEC, both of which prohibit EU Member
States from submitting a dispute concerning the
interpretation of application of the EU founding
treaties to any method of settlement other than those
provided in the EU Lreaties, This would mean that the
appropriate channels for lreland to pursue wouid have
been. under the auspices of the founding EU treaties,
either to bring enforcement proceedings itself? against
the UK or request the Commission lo take legal
action.?”

In its defence to the EU enforcement proceedings,
Ireland submitted that the Col had no jurisdiction to

87 Cuge C-29/99 Commission v Couneil [2002] ECR 1-11221.
8 An action for annulment under Art 146 EAEC.

. external relations matters relating to the EAEC,
competence is shared between the Community and Member
Slates. See Art. 101 EAEC.

W pura. 69 of judgment in case C-29/99 Commission v
Council [2002) ECR 1-11221.

91 Case C-459/03 Commission v Ireland (MOX Plant) [2006]
ECR [-4635.

92 Specifically, Arts.192-4, 206-7, 197, 211, 213 of Part X1l
of UNCLOS. Ireland also alleged that the UK had failed lo
hanour the obligations 1o co-operate with it under Ast. 123
(in conjunction with Art. 197) UNCLOS in refusing to share
infarmation relating to the impacts of the MOX plant.

93 ApL 293 UNCLOS stipulates that a court or tribunal
veferred Lo under Arl. 287 is ta apply the convention “and
other rules of international law not incompatible with this
Convention™

M Gpecifically Directives 83/337/EC (OJ 1985 L175/40), 80/
R36/EAEC (O 1980 L246/1) and 96/29/EAEC(OJ 1996
L159/1). .
Y3 At the time Art. 292 EC.

9 Through Arl. 227 EC (now succeeded by Art. 259 TFEU)
and Arl. 142 EAEC.

9T Thyrgugh Art. 226 EC (now succceded by Art. 258 TFEU)
and Art. 141 EAEC.
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hear the action, and relied in parl upon the Union’s
declaration of competence™ when ratifying UNCLOS
in order to substantiate ils case. Ireland contended
that, as far as the particular marine pollution matters
disputed before the Arbitral Tribunal were concerned,
these were not issues that concerned any transfer of
competence to the EU from its Member States and
therefore fell outside the scope of Union competence.
Ireland submitted that, in order to establish that the
Union's external competence had been asserted in
relation o these matters (and therefore had become
exclusively within the domain of the Union) in Lhe
context of a mixed agreement, it was necessary for the
Commission (o prove thal measures of EU law are
affected by the international agreement in question.”?
In Ireland’s view, as the dispute with the UK
concerned areas of environmental and nuclear policy
in which the EU had adopted rules setting only
minimum standards, this meant that in line with Col
jurisprudence!t® the areus of palicy concerned had nol
been transferred from national level to the Union and
remained within the exclusive contral of EU Member
Stales. Ireland referved to the EU's declaration of
competence submitted for the purposes of UNCLOS
in support of its arguments. which provides the
following statement'd’ with regard to matlers of
marine pollution covered by the international conven-
tion in respect of which Union and the EU Member
States share competence!
“With regard to the provisions on [..] the preven-
tion of marine pollution contained inler alia in [.]
the Convention, the Community'® has exclusive
competence only to the extenl thal such provisions
of the Convention or legal instruments adopted in
implementation thereof affect common rules estab-
lished by the Community. When Community rules
exist but are not affected, in particular in cases of
Community provisions establishing only minimum
standards, the Member Stales have competence,
without prejudice of the Communily to act in this
field. Otherwise compelence tests with the Member
States.™
Significantly, the Cal rejected lreland’s analysis of
how Union compelence may be acquired in mixed
agreement contexls. Specifically, the Court dismissed
the argument that the Union may only claim external
competence to act in cases where its existing internal
measures are liable to be affected. The Court held that
the question as (o whether a provision of a mixed
agreement falis within the Union’s compelence is one
relating (o the attribution of compelence, and not as to
its exclusive or shared nature,'0 Bearing in mind that
the EU treaty framework specifically provides for
Union competence o enter into international agree-
ments on environmental protection issues (Art. 191(4)
TEEU), the Col held that the exislence of the EU’s
external compelence regarding protection of the
marine environment was not dependenl upon the
existence of internal EU measures covering the area in

question being liable to be affected in the sense
described in its ERTA judgmenl.’™ Instead. following
on [rom its decision in FErang de DBerre the Col
confirmed that the EU may enter into an IEA even if
the specific matters covered by the agreement is not
yel or only partially the subjecl of rules at EU level
which are unlikely Lo be affected.’® In assessing
whether. in this particular instance, the EU had
asserted ils external compelence in the environmental
saclor the Col took in le account that the Union had
approved the international convention on the basis of
the relevant EU treaty provision required for adopt-
ing environmental measures, namely Art. 192(1)
TEEU% For the Court, this was an imporiant
indication that the Union had decided to elect its
exercise ils competence in matters of environmental
protection.!"” The Col also adjudged that the specific
terms of Lhe declaration of competence made the
transfer (o the Union of matters of shared compe-
{ence contingent upon the existence of EU rules
within Lhe areas covered by the UNCLOS provisions
in issue, even though it was nol necessary that those
EU rules be aflected'™ The list of EU measures
referred Lo in the appendix of the EU's declaration’s
relating to matters addressed by UNCLOS was found
by the CoJ Lo be a “useful™ if not “‘exhauslive”

9% [upopenn Communily Declaration made pursuaat 1o
Art. 5(1) of Annex I1X of UNCLOS and Artd(4) of the
Agreement relating to the implementation of Part X1 ol
UNCLOS, referved to in Art. 1(3) af Council Dec.98/392
(O 1998 L179/1) approving Community accession to
UNCLOS.

9 Case 2270 Commission v Coumneil (ERTA), op. cit. n. 32,
100 Oinion 2/91 (ILO Convention 170), op. cit. n. 32

11 Baint 2, second indent of the EU's Declaration made
pursuant to Art. 5(1) ol Annex IX of UNCLOS and Artd(4)
ol the Agreement relaling to the implementation of Part XI
of UNCLOS.

192 prinr (o the entry inlo Torce of the Treaty of Lisbon
1997, all mixed {environmenlal) agreements were concluded
on the EU' part by the European Communily.

103 Gee para, 93 of Col judgment in Cuse C-459/03
Commission v Ireland {MOX Plant) [2006] ECR [-4635.

104 ase 22470 Commission v Council { ERTAJ, op. cit. n, 32,
105 gee paras. 93-95 of Col judgment in Casc C-459/03 op.
cir. n. 103

196 A1 (he material time this was Art. 175(1) EC.

197 See paras. 97-98. ibid.

105 See paras, [04-106, ibid. In this respect, the Col's
analysis differs [rom the opinion of the Advocate General
(see paras. 34-37 of Advocate General Maduro's Opinion in
Case C-459/03 MOX Plant [2006) ECR 1-4635) and
submissions af the Eurppean Commission, who considered
that the declaration did not so affect the Union's ability to
exercise its competence. The inclusion of the rider “without
prejudice to the competence of the Community to act in this
field™ in (he declaration of competence would appear (o lend
supporl to their analysis that the terms aof the declaralion
did not stipulate this contingency.
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reference base.'™ It concluded that several matters
covered by the Convention and taken up in the Irish
complaint against the UK were subject to substannal
regulation al Union level, including in respect of
environmental impact assessment of installations such
as those operating at the Sellafield site addressed by
EUs Environmental Impact Assessment (EIA) Direc-
tive 85/337,110 as amended, as well as in respect of
access lo environmental information!'! and carringe of
dangerous goods at sea.''2 Accordingly, the ColJ held
that the UNCLOS provisions on marine pollution
relied on by lreland fell within the scope of EU
competence,'? it being immaterial whelher the EU
rules were affected by the convention’s provisions.
The approach taken by the Cold in A/OX Plant with
regard Lo interpreting the terms and legal impact of the
EU declaration ol competence has polentially a very
significant bearing on the fulure prospect and possi-
bilities for the European Commission to be able to
bring enforcement proceedings under Art. 258 TFEU
againsl Member States for failing to adhere to the
obligations of 1EAs ratified by the EU. Specifically, it
appears clear that the Court is most reluctant to
construe declarations of Union compelence in a
manner (hat serves to clarify that Union competence
is excluded (and consequently European Commission
and Col jurisdiction) from entering inlo international
environmental treaty obligations, on (he basis thal the
Union has not already adopted specific EU environ-
mental measures directly concerning the same subject
malter as the specific 1IEA provisions. On Lhe face of
things, it appeared that the declaration used for
UNCLOS was inlended to indicate that the EU wus
not to be regarded as having competence in a policy
domain unless this was deemed Lo be exclusive in
nature, either by virtue of an express indication in the
EU founding treaties or implicitly by virtue of the case
law of the Col, stemming {rom its £RT.A ruling,'™ on
pre-emptive consequences of the Union having
adopled certain internal measures thal would be
considered to be affected by the Union acceding to
the pacticular internalional agreement in question.
Nevertheless, the Col in MOX Plani construed the
declaration restrictively so as not ta so hmit the scope
of EU competence in this way, with the consequence
that the principles determining a hroad scope of Union
competence in mixed agreement contexts elaborated
by its earlier rulings in Berne Convention and Erang de
Berre would remain essentially intact. Although not
specifically clarified in the MOX Plant judgment. i
appears that the rider contained in the EU declaration
of competence “without prejudice lo the compelence
of the Community to act in this field™ was material to
the Court being able to ensure that Union competence
was nol limited according to the inlerpretation of the
declaration proffered by Ireland. [t remains Lo be seen
whether the Council of the EU might at some poinl
seelc to tighten further the wording contained in
compelence declarations in future mixed agreements

with a view to excluding Union competence in areas
which it has not adopted any internal measures.
Irrespective of whelher this may happen in the future,
it is clear that EU Member States will not be able to
exclude Furopean Commission and Col supervision
and scruliny of compliance with the substantial range
of existing 1EAs acceded to by the Union through the
mechanism of the declaration of Union competence.

3.3 General EU legal duty of co-operation between the

Union and its Member States

Underpinning much of the emergent case law of the
Col on the abilily of the Eurepean Commission to be
able to lake, where necessary, infringement proceed-
ings against EU Member States over failures to
implement mixed agreements, including those in the
envirommental sector, is the general duty of co-
operation enshrined in EU law. The duty, established
amongst the general fundamental provisions of the EU
founding (reaties since the inception of the Union, is
now crystallised in Art. 4(3) TEU in the wake of
changes effected by the 2007 Lisbon Treaty (replacing
and building upon Art. 1015 of the former EC Treaty).
The treaty provision imposes fundamental general
responsibilities on the Union’s institutions and notably
the Member States Lo ensure that they assist in the
fulfilment of objectives and requirements sel out under
the founding EU treaties. Arl. 4(3) TEU states:
“Pursuant to the principle of sincere co-operalion,
the Union and the Member States shall, in full
mulual respect, assist each other in carrying out
tasks which flow from the Treaties.

The Member States shall take any appropriate
measure, general or particular, to ensure fulfilment of
the obligations arising out of the Treaties or resulting
from the acts of the institutions of the Union.

199 See para. 109 of Col judgment in Case C-459/03 MOX

Plant, op. cit. n. 98.

19 3) 1985 L175/40.

At the material time covered by Directive 90/313/EEC

on the freedom of access (o environmental information (O]

1990 L138/56), now succeeded by E1J Directive 2003/4 (O)

2003 L41/26).

"2 Directive 93/75 concerning minimum requirements for

vessels bound for leaving Community ports and carrying

dangerous or polluting goods (O 1993 L247/19).

13 See paras. 110-120 of Col judgment in Case C-459/03

MOX Plans, op. eit. n, 103,

"M Cuse 22770 Commission v Council (ERTA), op. eit. n. 32,

"5 Former Art. 10 EC( ex Art. 5 EEC) stipulated:
“Member States shall take all appropriate measures,
whether gencrul or particular, to ensure fullilment of the
obligations arising out of this Treaty or resulting from
action taken by the institulions of the Community. They
shall lacilitate the achicvement of the Community’s lasks.
They shall refrain from any measure which could
jeopardise the altainment ol the objectives under this
Treaty.™.
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The Member States shall facilitate the achievement
of the Union's tasks and refrain from any measure
which could jeopardise the altainmenl of the
Union's abjectives.”

Over the course of its history, the Col has referred
continually to the duty of co-operation in the context
of the evolution of EU law in order to assist it in
clarifying the respective roles of supranational and
pational authority in developing Evropean infegration
under the auspices of the EU founding lreatics. In
particular, it has emphasised the yesponsibilities af the
EU Member Stales to ensure that they respect the
boundaries of competence capable of being exercised
by the Union in 'developing its relations with the
international community, whether this be on the legal
basis of exclusive or mixed competence. !¢

The duty of co-operation has also been a particu-
larly important legal too! used by the Col in order to
ensure Lhat Union institutions and Member States
collaborate effectively to ensure unity ol representa-
tion of the EU on the internalional scene when they
are obliged Lo act on the complex basis of mixily. For
instance, this has been demonstrated in the context al
the process of the EU negotiating terms of mixed
agreements, in respect of which the EU ueaty and
legislative framework has provided little in the way of
express detailed guidance as Lo how the Union and EU
Member States are to co-ordinale their rales in arcas
of policy that fall partially within the damain of either
the Union or the Member Stales. A relatively recent
dispute between the Commission and Sweden!!? over
the latter’s unilateral decision to propose additions Lo
the list of substances banuned under the POPs
Convention provides a good illustration as to how
the Court has relied upon to the general duty of co-
operation under EU law in order lo resteain EU
Member States [rom disregarding the need to co-
ordinate amongst themselves and with the European
Commission, as external representative for the Union,
a2 collective response lo issues arising under mixed
agreements. In that case the Col crilicised Sweden for
having made a-unilateral decision to propose additions
to (he list of substances banned under the POPs
Convention. The Court staled:

“[W]here it is apparent that the subject-matier of an

international agreement falls in parl within the

competence of the [Union]' 18 and in part within that
of the Member States, il is important Lo ensure close
co-operation between the Member Stales and the

Community institutions, both in the process of

negeliation and conclusion and in the fulfilment of

the commitments entered into. That obligation to
co-operate flows from (he requirement of unity in
the international representation of the [Union]."!?

The Col has also made it clear that the duty of co-
operation, as sel out in the EU founding Llreaty
framework, goes beyond the question of laking
positions wis-g-vis third countries over policy issues

and crafting terms within mixed inlernational agree-
ments. Notably, the Courl has underlined that the
duty covers all aspects of the U nion's engagement with
or influence on lhe international community in
matters of shared competence, including as regards
the conclusion as well as implementation of mixed
agreements. In the AOX Plani case'?® the Col
specifically underlined that bath EU Member States
and Union institutions are bound by the “obligation
of close co-operation™?! in fulfilling international
commitments undertaken by them under the auspices
of joinl competence, In thal case the Court found that
Ireland had breached the EU foundational (reaty
provision on co-operulion, al the lime contained in the
then Art. 10 EC, in having submitted its dispute with
lhe UK over the question of compliance with marine
environmental protection obligations under UNCLOS
that cul across areas of EU policy, to the Arbitral
Tribunal rather than throvgh the dispute resolution
chanupels available under EU law.

The fact that the duty of co-operation covers Lhe
aspect of fullilment of obligations contained in mixed
agreements means that the Commission’s supervisory
role wis-g-vis EU Member Stales is strengthened.
Specifically, the duty addresses potentially a wide

“range of scenarios involving shortcomings on the part

of 2 EU Member State with respect to Lhe due
implementation of & mixed agreement. For instance, a
fuilure by a EU Member Stale to take appropriate
steps Lo ensure that its national law complies with one
or more of particular terms of an 1EA, of which it and
the Union are CPs. may be viewed as a breach of the

10 gee gp Case C-266/03 Commission v Luxembourg
{ Infenidd weterway agreement) [2005) ECR [-4805 at paras.
58 ol judgment and C-433/03 Commission v Germuny
{ Inland waterway agreement) [2005] ECR-6985 at paras.
63-4 of judgment. See also Helikoski, “Adoplion of
positions under Mixcd Agreements (Implementation)™,
Ch. 7 in Hillion, C.. Koutrakos, P. (eds). Mived agreements
cevisited: the EU and irs Member States in the World (2010
Hart) at p. 158 and Hillion, op. ¢ir. n. &8 at pp. L07and 111,
17 Cuge C-246/07 Commission v Sweden (Stockholm Con-
vention ), op. ¢ir. n. 44, .

U5 The original text of the court’s judgment refers to the
farmer “Community”, now replaced by the Union as i
result of the 2007 Lisbon Treaty.

19 Case C-246/07 Commission v Sweden ( Stockholm Con-
vention ), op. cit. 0. 44 al para. 73 of judgment. See also e.p.
Ruling 1/78 (EAEC) [1978] ECR 2151 at paras 34-6 of
judgment; Opinion 2/91 (ILO Convention 170) [1993] ECR
1-1061, para. 36 of ruling; Opinion 1/94 (WTO) [1994] ECR
1-5267 at para. 108 of judgment; Case C-25/94 Cornmission v
Council [1996] ECR 11469 at para. 48 of judgment; Opinion
2000 [ Cartegena Protacol on Biosafery) [2001] ECR 1-9713
at para, 1§ of judgment and Cuse C-45/07 Commission v
Greece {SOLAS Convention) [2009] ECR [-701.

120 Cace C-439/03 Compmission v freland (MOX Plant)
E’%[}()G] ECR [-4635.

2 para. 175 of judgment in Case C-459/03.
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s At 433 TEU and dccm‘*mgiva apable of
ussion yia intringe:

THERE

duly under
being pursued by the Cc
proceedings under Art

il

3.4 Problems of partial EU participation in mixed
agreenients

Ameongst the sev aotable challenges and \Dmpmh
ities that may arise in conneclion v
enforcement of mixed environmental agree
under the aepis of EL law {5 the problem “whare lm.
EU is only partally represented {or the purpo
membership of an agreement. Two types ef stenario
Jead to this situation arising where the CPs
lo an international trealy apree to allow the
Union to become a CP and i :
being able Lo ratifv, asituation wl
o as ‘“reverse 3
Union is a party a mi
Member States are CPs, a siteation dc
“partial mixity”.'*® Both of these scenarios are
considered briefly in (i helow.

Reverse mixity raises prefound problenm for the
Union, in terms of it being able to supervise elfeciively
Member States” compliance with their inlernation:
lreaty onlwatw 5 (hat cul across an of
compelence. Whilst in the main. the mlu naticnal
communily appears in recent years te be inc ingly
willing to facilitate regional international orv'ln::.rmoub
like the Union to become a CP o the most recent
generalion of IEAs. some areas of international
relations affecting envirenmental policy such as mar-
ifime transporl and trade in endangered species have
remnained stubboinly wedded Lo Lhe ical interna-
tional relations modlel nl exglosive state mem ip ol
sternational treaties.™ The exclusion of the Union
from participation in such accor ; nigh ¢
impossible for undertakings enierad o by L
Mem!
EU law, either by individuals or ‘tJ) LE\:
Commission. For instance, in the fafer
CoJ excluded outright the possibility of pmvn._. ons of
MARPOL having diect effect vnder EU law on the
grounds that the EU was not bound by the [EA, g,l ven
that the Union is nota CP and that, in the Cowrt’s view,
the material provisicns oi the agreement did not reflec
custemary international law. '*7 Moreover, it is evident
that it would be essentially legally impossible for the
Eur apean Commission to use infringement proceedings
apninst EU Member States under Al ,!"-"'v\ TFEU to
upheld undertaliings of an inlernaticonal agreemenlt lo
which it is nni rly to, notwithstanding that the
agreement might cul acio: of policy already
subject to internal EU regulatio

By way ol contrasl, & scenario of numal mixity
arguably does not present any notable le
for the Uinion to be able
EU Member States comply wil
contained in IEAs.2 1L ap)
the terms ol the EU's founding

e lirstis

er States to be enforced through the n“vdiun‘ r
European

lreuly provisions

faw that the European Commission is
entitled (o '7i|1 ment proceedings under Art.
258 EH Uagai Member State over failures Lo
the full implementation of a mixed agreement,
le Wl‘l;(.‘h the Union is a CP. For by virtue of Art.
216i2) TFEU international agreements entered into by
the Union are binding on EU Member States as a
matter of E1J Jaw, irrespective of whether (hemselves
are CPs. The Court has confirmed as a malter of
ple that the EU Member States, in
ensuring the fullilment of commitments arising from
agreements concluded by Union inslitutions, carry ont
an ebligation in relation to the Union under Union
i et the Col has clarified that,
meni where competence is
the Union and FU Member States,
Col has sdiction to adjudicale over
tale compliance with particular terms of
the agreement will depend on whether Lhe relevant
terms fall within the sphere of the Unien's compe-
tence. The Court has defined the boundaries of Union
competence very broadly. so as lo hold that the
Union’s compeience extends Lo an area which is “in
large measure” subject (o existing internal EU regula-
tion. irrespective of whether (he subject-matter of
specific international obligations contained m the
agreement alleged to be breached by a defendant
Member State has been addressed by internal EU

well as Col cuse

ens

e

whether (h
EU Membs

1(3) ILLJ waould have been commilied
whes ef the specific terms ol Lhe
vdered integral parts of Union
> Council decision that appr the Et's
ement and Arl. 216(2) 1 J (ex Art
serative pars of the Col's judgments in
f: elanc f Berne Canveniion) [2002]
| Commission v Frange
{ Etaiig de Berr [leﬂc‘] rC R 1.9323.
* See Hollmeister, op. cit. n. 69 al p. 266,
See Eeckhout, op. ¢if. n. 24 at p. 219
1973 London Convention for the Prevention of Pollution
ol Skips (MARPOL) and 1973 Washingnn (.onvcnm‘n on
lntu national Trade in Endangered 8
" Case C-308/086 The Queen o the app .’f:‘ufwu of: fih'(‘lﬂd“
tonad Associerion of Independent Tanker Qwiters {Inter-
ranko} and Qihers v Secreiary of Stare for Transpori [2008]
R [-403

122 A breach ol Art.
in .t('i]lll(lli o bres
i ; cemenl, 1

See pa -52 of judgment in Case C-308/06 fiter-
ko,
¥ he use of infringement procesdings might well be

18
possibie i the international treaty veflected customary
international law. which the Celd has confirmed is a source
ol law binding on the & Lo Case C-286/90 Poulsen
[l )U 2} ECR 1-6G19 and Case C-162/96 Rucke [1998] ECR I-

“oroan up:: sion that considers the position ambiguous,
£. Olson, &1 al p. 332,

niel [N‘uj ECR 3719 at para, |1 of
03 C on il('n'(rnr.f { Berne
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legislation,'®' Accordingly. there is no sound reason Lo
consider that the legal duty of EU Member States
under Union law to ensure the implementation, within
their respective Llerritories, of a mixed apgreement
entered into by the Union is contingent on whether
they are a CP to the agreement.!?

The European Commission may well also be able to
bring in the EU duly of co-operation inlo play in
partial mixity situations when bringing infringement
proceedings against EU member States. Specifically.
the duly may be viewed as being breached by a
Member State where it fails to ensure that it ratifies an
IEA at least withih a reasonable periad after the
Union has completed ratification. For itis evidenl that
a Member State's failure to complete its ratification of
an 1EA entered into by the Union on the joint
competence basis of Arl. 192 TFEU will normally
render the fulfilment of the latlec’s ohligations under
the agreement far more difficult. This will be so.
bearing in mind that the Union contracts with third
country parties typically on the basis that it promises
that the entire geographical area comprising the
combined Eutopean lerritories of the EU Member
States will conform with the IEA’s requirements.’
Accordingly, if a EU Member State fails to ratify, the
EU will pevertheless accordingly be responsible under
the agreement for any compliance shortcomings
arising in that particular Member State. Yet the EU
has no really effective power or resources Lo ensure
compliance on the ground in a non-ratifying EU
Member State.!'* Whal amounts [0 a reasenable
period is, of course, open to debate but greater legal
certainty may be injected into this issue where the EU
Member States either agree Lo or are otherwise put on
formal potice prior to or by the time of Union
concluding to joining the mixed agreement of a
deadline Lo arrange for national ratification."

Having cousidered in peneral the legal issues
pertinent to the question of the European Commis-
sion’s capability of using infringement proceedings as
means of assisting in the implementation of interna-
tional environmental obligations undertaken by the
EU, the next section of this article focuses on a specilic
example of an [EA where this might occur in the future.
The example chosen is with respect Lo the stale of UK
compliance with the 1998 UNECE Convention on
access Lo Information, Public Participation in Decision-
Making and Access to Justice in Environmental
Matters, Before considering the UK's situation.

IV EU Enforcement of the 1998 Arhus
Convention with respect to Access to
Environmental Justice

4.1 General implications of EU adoption of the 1998
Arhus Convention

One of the most interesting and significant areas for

the European Commission to develop its remit for

ensuring Lhat [EAs concluded by the Union are duly
ratified and implemented by EUl Member States is
with respect 1o lhe 1998 UNECE Convention on
access 1o Information, Public Participation in Deci-
sion-Making and Access to Juslice in Environmental
Matters'™ (hereafter rcferred Lo as the “*Arhus
(__‘.on\ft:nliou").‘-‘T Entering into force in 2001, the
Arhus Convenlion has quickly established itself

130 gap Case C-13/00 Comnission Iretand ( Berne Conven-
tion} 12002} ECR 1-2943 and Casc (-239/03 Conunission v
France ( Etang de Berre) (2004] ECR 1-9325.
12 This is supporled by the fact that the Col did not
indicate in the leading case in this area, Case C-239/03
Commission v France { Etaug de Berre) [2004) ECR [-9325.
that Erance’s membership of the 1976 Barcelona Conven-
tion and wccompanying 1980 Protocol was a material
consideration regarding the question of whether it had
jurisdiction (o adjudicate on the inlringement proceedings.
133 This is underpinned by the fact thal the EU’s founding
treaties confirm that they apply to the combined territories
of the EU Member States (Art. S2 TEU in conjunction with
Arl. 355 TFEU)LIL is conceivable thal a clause might be
inserted into an agreement Lo limit the geographical scope of
Union responsibility. c.g. by excluding Union responsibility
from applying to the territories ol EU Member Stales which
have not yel ratified the particular agreement. However, in
P}!}lcﬁce such a Ii_mii‘ution clause is not used.
3 The use of infringement proceedings under Art. 258
TFEU is a very incllicient means of inducing adherence,
given that such enforcement action may only be directed
againsl Member States (not private actors), is typically
protracied in nalure, has very limited success in being able
ta induce swilt changes to national regulation or policing
syslems and is capable ol being used only to a limited extent
by the Commission.
155 Whilst this step has not received endorsement within the
EU institutional decision-making cireles generally and has
not been employed in the environmental sector, on occasion
the Council of the EU has allowed the incorporation of soft
general exhortatory declarations on the need for speedy and
coherent ratification within the preamble 1o an EU decision
approving Union conclusion of a1 mixed agreement. See C.g.
recitals -3 of Council Dec, 2006/515 on the conclusion of
{he Convention on the Protection and Promotion of the
Diversity of Cultural Expressions (OJ 2006 L201/15). 1t is
conceivable thal a Union ratification decision could
stipulale a soft or hard deadline for EU Member State
ratification in a Union ratification deeision, sec Hoftmeister
op. cir. n. 69 at p. 256, .
R63e fra 517 (1999). The text of the 1998 Arhus
Convention is available for inspection on the following
website: http;,’!w\v»\',une:‘.‘e.nrg,’en\',‘pp,n'lre:ll}'tc,\'t.hlml.
7 Eor u peneral overview and uassessment ol international
and EU compliance controls with respect Lo the Arhus
Convention see c.g. Tanz, A., Pitea, C., “The interplay
between EU law and international law procedures in
cantrolling compliance with the Arhus Convention by EU
Member States”. Ch. 14 in Pallemaerts, M. (ed.), The
Aarhus Convention af Ten: Interactions and tensions benween
Conventional Intornational Law and EU Environmental Law
(2011 Eoropa Publishing).
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amongst the most important legal instruments at
international level on environmental protection. The
Convention is intended to enhance the opportunities
far the public to become involved in participating in
environmental policy decisions and ensuring (hat
pational environmental law is adhered to. As at the
time of wriling the Convention has currently 45 CPs,
including the EU and 26 of its Member Stales. To date
the Republic of Ireland has failed to follow up its 1998
signature and ratify the Arhus Convention. The Arhus
Convention focuses on securing a minimum floor af
rights for private persons in Lhree key respects
(commonly referred Lo as the “three pillars™), namely
guaraniceing a right of access Lo envirecnmental
information held by public authorities,”™ a right (o
participate in public authority decision-making affect-
ing the environment'® and a right Lo be able gain
effective access o justice to be able to enforce the
other two tights as well as be able to challenge conduct
of privale and public entities that contravene national
environmental law. This part of the article focuges on
the access to environmental justice pillar of Arhus,
which is of particular significance for the EU as i is
evident that the Union is facing some difficulties in
ensuring that the obligations under the Convention on
access to environmental justice are fulfilled by all EU
Member States.'¥ As yel, the European Commission
has not taken any infringement proceedings under Art.
258 TFEU in order to enforce the Arhus Convention
specifically. However, as will be explored below, this
could be a matter that the Commission may wish (o
yeview in light of difficulties experienced by individuals
in certain Member Stales such as the UK in accessing
national courts to gnforce environmental law.

Article 9 of the Arhus Convenlion sets oul a range
of obligalions designed to ensure that individuals
enjoy genuine opportunities to be able lo have
recourse to judicial or administrative review in order
to asserlt their Convention rights. The pravisions
within Article 9(1)-(2) oblige CPs lo ensure that
persons, who consider Lhal their rights to access to
environmental information or with respect Lo partici-
pation in environmental decision-making under (he
Convention have been abrogated by national authe-
rities, are to be entilled under certain conditions Lo
have recourse (o judicial or administrative review
before a4 court or independent statutory body. In
addition, Art. 9(3) requires that members of (he public
are to be granted the right to have access to judicial or
administrative review procedures in order Lo be able Lo
challenge conduct by private or public entities which
breaches national environmental law in areas other
than access Lo information and public participation in
decision-making. By way of complement (o these
provisions, Art. 9(4) of the Arhus Convenlion
stipulates a number of common minimum require-
ments relating to the operation of these review
procedures, namely that they:

«... shall provide adequate and effective remedies,

including injunctive relief as appropriate, and be
fair, equitable, timely and not prohibilively expen-
sive including the obligation that such procedures
must not be “prohibitively expensive”. Decisions of
courts, and whenever possible of other bodies, shall
be publicly accessible.”
Finally, with a view to ensuring the effecliveness of
Arl. 9 provisions, Article 9(5) of the Convention
requires thdt the public is to be provided with
information about such review procedures and that
the CPs are to consider (he establishment of appro-
priate mechanisms to remove or reduce financial and
other barriers to access to justice.

As is the case with its membership of most'!! types
of international environmenlal protection agreements,
the EU signed up to the Arhus Convention on the
basis of joint compelence as foreseen under the EU’s
founding treaty provisions eslablishing the framework
for the development of a common environmental
palicy. ™2 However, the process of completing ratifica-
tion s well as implementation of the Convention’s
obligations by the Union and the Member Stales has
proved (o be far from straightforward, reflecting a
Failure on the part of the regional organisation to
ensure smooth co-ordination of ratification by both
Union and EU Member Stales in a timely and
caherent fashion. The Arhus Convention, like all
other 1EAs adopted under the TEEU’s provisions on
the EU's common environmental policy,™? is deemed
to fall into the category of a mixed agreement for the
purposes of EU law in so far as Member States have

¥ Art. 4.

AL 6,

140 ;e BU has also been susceptible Lo eriticism that EU
law hag lailed to ensurc thal individuals have adequate
recourse Lo environmental juslice in respect ol decisions
taken by EU institutions, including by the Arbus Con-
vention’s Complinnce Committee in March 2011( see Draft

findings and recommendations of the Complicnce Commiitee

with regard 1o communication ACC CCIC[20008/32 concern-
ing compliance hy the EU). This is not, though, the subject of
this particular article. For analysis of this particular
problen), see e g. Lange, F., *Beyond Greenpeace, courtesy
of the Arhus Canvention® (2003) 3 Yearbook of Ewropean
Environmental Lene 227; Krdmer, L., BU Environmental Law
Tth Ed. (2011 Sweet & Maxwell) at pp. 415-416.

MU The EU has exclusive competence to conclude interna-
lional agreements regarding the conservation of marine
hiological resources under the aegis of its commou fisheries
policy: see Art. 3(1)(d) and (2) in conjunction with
Arts.38(1) and 216 TFEU.

142 gpecifically, now contained in Arts.4(2)(e) and Title XX
Environment (Arts. 191-193) of the TFEU. Prior ta the
entry inte force of the Lisbon Treaty 2007 in December
2009. the EU’s environmental policy was grounded essen-
lially in Title XIX Environment (Arts.174-176) of the
former EC Trealy.

143 gpecilically Arts. 191(4) and 192 TFEU, located within
Title XX Environment,
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retained competence o act in the relevant field of
policy. Accordingly. in most cases both the Union and
EU Member States are obliped to accede to it in order
to ensure thal the EU’s participation in the interna-
tional agreement is complete and fully effective. In
practice, all TEAs appear to be signed jointly by the
EU and Member States (irrespective of the extent of
EU competence). This is reflective of a continved
strong desire on the part of mest EU Member Stales
to retain a distin¢t role in the external dimension to
EU environmental politics, However, Lhe application
of ““mixity™ in practice for all 1EAs gives an
unwarranted level of autonomy to Member States,
given Lhat individual Member Stale ratification along-
side that of the Union is required even in cases where
internal decisions on matters covered by an interna-
lional environmental could be determined on the basis
of qualified majority voting by the Council of the EU.

In adopting a Council decision in 2005 approving
EU (then European Communily) membership of the
Arhus Convention, the EU departed from its common
practice of waiting until all of its Member States had
compleled ratihication, From an environmental poli-
tical perspective, such assertiveness on the parl of the
EU might well be commended. Notably, il demon-
strates aclive serious commitment and leadership in
the task of implementing envivonmental protection
obligations entered into. A policy of waiting lor every
single EU Member State (o ratify places no element of
pressure, legal or political, on Member States (o
deliver on their promises within a reasonable period of
time, and makes the process of implementing |EA
obligations eftectively a hostage to fortune of one or
more Member States delaying or rejecting national
ratification for internal (usually non-environmental)
reasons. Moreover, it undermines the EU’s constitu-
tional commitment sel down in its foundational Lreaty
framework to a “high level of protection and
improvement of the quality of the environment™ "5 a
commitment inherently designed not to be contingent
upon the degree of political will of any parlicular
Member State government to deliver on their ICA
commitments. At the time of the EU's decision to
ratify Arvhus there was little in the way of hard
evidence to indicate that there would be a lengthy
delay by any particular Member State 1o complete ils
membership to the Convention.

However, from an orthodox legal perspeclive, a
stance of wailing for pational ratifications to be
completed avoids a number of potential legal difficul-
ties and challenges arising for the EU, albeit that this
might well Tead to a protracted process of implementa-
tion, For deciding to ralify prior Lo this point in time
opens up the possibility of the EU shouldering legal
responsibility under the terms of an 1EA to ensure that
the obligations under Arhus would be respected in
non-ralifying EU Member States, states that might
have not adopted internal measures or invested in
adequate administrative and financial resources ade-

quate to meet the obligations of the agreement. Such a
position might be avoided il the EU had seen to it that
mternal Union legislative measures have been already
adopted contuining obligations commensurate with
that the international agreement. In the case of the
Arhus Convention the EU took the step, conlrary to
the European Commission's previously stated inten-
ton M 1o ratifly the Convention prior to having
adopted internal EU legislaton designed to ensure
the implementation of its requiremenls at national
level. By the time of the adoption of its ratification
instrument, the EU had failed (o ensure that the Union
had passed legislative measures which were adequate
to cnsure that all the access to justice provisions
contained in the Canvention would be implemented at
EU institutional as well as Member State levels, This
was in no small part due to the fact that the Union’s
Member States have resolutely refused (o approve a
2003 European Clommission legislative proposal'¥?
intended to require EU Member States to gnarantee
minimum standards of access Lo environmental justice
for the public for the purpese of enforcing EU
environmental protection. This proposed directive,
had it been enacted, would have served to ensure that
the principles enshrined in Art. 9 of the Convention
would have been implementled at Member State level,
at least insofar as EU environmental legislation was
concerned. To date, the EU has only adopted a few
measures intended to implement the oblipations
enshrined in Art. 9 of the international agreement.
Specifically, in 2006 the Union adopted a regulation'®
directed at the decisions and aclivities of the EU’s own
institutions. ln addition, it has also passed a few
legislative instruments'*? requiring Member Statés to
ensure minimum slandards of access to environmental
justice in respeet of a limited range of fields of EU
environmental policy. Jurisprudence of the Col is

"M Council Decision 2005/370/EC (0QJ 2005 L.124/1).

M5 Ar 3(3) TEU and Art. 191(2) TFEU.

1" See section 1.1 of (he Explanalory memorandum to
COM(2000)402final Commission proposal for a divective on
public aceess 1o environmental information, 29.6.2000, at p. 3.
M COM(2003)624 inal, 24.10.2003,

Lt Regulation 1367/2006 on applicalion ol (he provisions of
the Arhus Convention on access lo infermation. public
participation in decision-making and aceess (o justice in
environmental matters te Communily institutions and
bodies (OJ 2006 L264/13).

" The BU has adopled legislalive measures requiring the
EU Member States to ensure that their legal systems ensure
access Lo justice in a limited number of areas concerning
environmental protection, notably including access to
information on the envivonment (Dircctive 2003/4 OJ 2003
L41/26), environmental impacl assessment and integrated
pollution prevention and control (Directive 2003/35 OJ 2003
L56/17) management of mining waste (Directive 2006/21 OJ
2006 L102/15) and in relation to industrial emissions
(Directive 2010775 QJ L334/17).
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beginning to confirm thal private persons may he able
to rely on the EU's legislative provisions before the
national courts to useful effect in challenging unduly
restrictive national rules regarding access o environ-
mental justice.™ The Commission has aiso been
prepared to acl by using the infringement procedure
in order to uphold these legislative instruments.’
Nevertheless, significant gaps remain in terms of the
EU’s legislative implementation of ils commilments
under the Convention with regard (o the securing of
minimum standards regarding access to environmental
justice. In [ailing to adopt a single comprehensive
legislative instrument on the subject of access to
environmental justice, the EU has made at best only
relatively modesl progress in this area in ensuring that
Art. 9 is respected.

Notwithstanding the fact that it was evident already
at the time of the EU’s ratification of the Arhus
Convention thal there were ongeing implementation
challenges at EU Member Stale level, the Union's
political institutions may huve considered these issues
to have been defused to a large extent by virtue of the
EU having compleled a carefully worded declaration
of competence in ils ralification decision,'™ Article
19(4) of the Arhus Convenlion envisages that a
regional economic integralion organisation that
becomes a CP alongside one or more of its member
states is to “decide on (heir respective responsibilities
for the performance of their obligations”, Article 19(5)
stipulates that such organisations “‘shall declare the
extent of their compelence with respect to the matlers
governed by this Convention™ in their instruments of
ratification, as well as inform the Depositary'$ of the
agreement of any substantial maodification to the
extent of (heir compelence. In the Community's
declaration of competence, which is annexed to the
ratification decision of the Council of the EU, the
following sections are included:

“Moreover, Lthe European Communily declares that

it has already adopted several legal instruments,

binding on its Member States, implementling provi-
sions of this Convention and will submil and updale

as appropriate a list of those legal instruments (o

the Depositary in accordance with Article 10(2) and

Article 19(5) of the Convention. In particular, the

European Community also declares that the legal

instruments in force do not cover [(ully the

implementation of the obligations resulting from

Article 9(3) of the Convention as they relate (o

administralive and judicial procedures to challenge

acts and omissions by private persons and public
authorities other than (he institutions of the

European Communily as covered by Article

2(2)(d) of the Convention, and that, consequently,

ils Member States are responsible for the perfor-

mance of these obligations at the time of approval
of the Convention by the European Community
and will remain so unless and until the Community,
in the exercise of ils powers under the EC Treaty,

adopls provisions of Comimunity law covering the
implementation of those obligations.
[+

The European Communily is responsible for the
performance of those obligations resulting from the
Convention which are covered by Community law
in foree.

The exercise of Community competence is, by its
nature, subject Lo continuous development™.
Withoul doubl, the above sections were incorpo-

rated into the declaration with the intention of
clarifying that the Union’s legal responsibility to other
CPs of the Convention would be limited to the extent
that internal EU legislation has been adopted covering
the matlers addressed by the Convention’s provisions.
Thase sections in the declaration could be fairly said to
have restricted the degree of legal responsibility of the
EU under international law vis-g-vis other CPs to
ensure (ulfilment of Convention obligations within the
territory of the Union in respect of which it has
internal competence, namely competence as deter-
mined under the Union’s constitutional framework.
Fowever, as was discussed above in Section 2 of this
article, it is important to note that the effect of such a
declaration on the question of Union legal responsi-
bility to adhere to the Convention’s obligations from
the perspeclive of Ewropean Union law is an issue
distinct from thal under international law.

4.2 Recent casc law of the Court of Justice

The relationship between EU law and the Arhus
Convention was in some respects explored recently in
a recent ruling of the Col in Lesoochrandrske

0 See ey Case C-263/08 Djurgdrden-Lilla Viirtans Miljds-
kvddsfiirening v Stockholms kommum genom dess markndnd
FOGE)] ECR 1-9967.

3 See Cases C-354/06 Commission v Luxenbourg [2007)
ECR 1-116, Case C-69/07 Comprission v ftaly [2008] ECR I-
18, Case C-427/07 Conumission v Ireland [2009] ECR 1-6277
and case C-378/09 Commission v Czech Republic, 31.7.2010
(01 2010 C209/10). The Commission has also referred the
UK to the Col under Art. 258 TFEU over non-compliance
with the access Lo justice provisions contained in Direclive
2003/35 (EU RAPID Press Relcase 1P/11/439, Brusscls, 6
April 2011). In addition, in 2010 the Commission opened
proceedings against Ireland and the Czech Republic under
Art. 260 TFEU for failing to adhere to the Col's judgments
against the two Mcmber States noted above in Cascs C-427/
07 and C-378/09 (EU RAPID Press Releases IP/10/313,
Brussels, [8 March 2010 and IP/10/1587, Brussels, 24
November 2010).

152 Deglaration by the European Community in accordance
with Article 19 of the Convention on access to information,
public participation in decision-making and access Lo justice
in environmenlal matters, adopted by the EC as an Annex
of Council Decision 2005/370/ EC (OJ 2005 L124/1 Jat p. 3
and submitted to the Secretariat of the Arhus Convention.
'*¥ Seeretary-General of the UN ({see Art. 18 Arhus
Convention).
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zoskupiene)s* In that case a Slovakian environmental
NGO, Lesoochranarske zoskupiene (LZ), had sought
review of decision of by Slovakian authorities to issue
permits ta private persons allowing the hunting of
certain wild fauna, including the brown bear, in
contravention of the EU Habitats Directive 92/43. as
amended. By virtue of Slovakian law, though. anly
parties to administrative proceedings could seek an
appeal in respect of administrative decisions resulting
from them. LZ. considered to be a third party
“participant” and not a “party” to the administrative
proceedings which had led to the grant of permits, was
not entitled under national law Lo seek a review of the
administrative decisions. In challenging that exclusion,
LZ submitted that this exclusion contravened Arl. 9(3)
of the Arhus Convention. During the the course ol this
legal dispute the Supreme Courl of Slovakia referred a
number of questions o the Col essentially requesting
the CoJ to confirm whether, taking account of the fuct
that the EU had ratified the Convention, Art. 9(3) was
directly effective as a matter of EU law. Confirmation
of direct effect would have enabled private individuals
and organisations such as LZ (o be able Lo rely upon
and enforce ils obligations as of right against (he
Slovakian public authorities before the Slavakian
courts,

In order to be able to determine the question of
direct effect, the CoJ in Lesoochrandrsice zuskupiene
considered it first necessary o assess the general legal
status of (he Arhus Convention and in particular the
provision of Art. 9(3) within the EU legal order. These
initial considerations are also especially pertinent Lo
the question as to whether the obligations flowing
from Arl. 9(3) are capable of being the sabject of
infringement proceedings under Art. 258 TFEU. First,
the Court referred to the fact that that the EU treaty
framework specifically states Lhat agreements con-
cluded by the Union are binding both on Union
institutions and Member States.'sS Relying on well-
established case law relating to mixed agreements, the
CoJ affirmed that the signature and ratification by the
Union of the Convention meant that the mixed
agreement formed an integral part of the Union legal
order.' The ColJ further held thal, within the frame-
work of the Union’s legal order, it was also clear from
its jurisprudence!7 that it had jurisdiction (o provide
interpretation of the Convention in preliminary
rulings.!® Mare specifically, it had competence o
determine which obligations of the mixed agreement
had been assumed by the Union and those which
remained within the sole jurisdiction of the EU
Member States.'™

Having addressed general jurisdictional issues, the
Col proceeded Lo determine whether Art. 9(3) of the
Arhus Convention concerned an area in respect of
which EU Member Stales had retained exclusive
competence vis-a-wis the Union. The starting point
for the CoJ in analysing this issue was o examine
whether in Lhe “particular field into which Article 9(3)

of the Arhus Convention fulls™ the EU had exercised
its powers and adopted implementing measures,'6
With reference in particular to its earlier roling in
Etang de Berre. the Col the confirmed that sole
Member Stale responsibility could not be inferred
simply from the absence of such internal implementing
measures. Specifically, if the issue regulated in the
mixed agreement “concerns a lield in large measure
covered by EL legislation, the Col affirmed  this
would be deemed Lo be part of EU law.'S! Given this
general test eslablished by Col jurisprudence, one
might have thought, as Advocate General Sharpston
did in her Opinion,'®? that in the specific circumstances
the subject maller covered by Art. 9(3) fell vutside the
scope of EU law. Two [actors appear especially
material in this regard. First, as the Advocate General
poted, ' the provisions in Art. 9(3) have only been
partially transposed inte EU law. First, as noted
earlier. the EU has only adopted a few measures which
serve Lo implement the access to justice provisions
contained in Arl. 9 of the Convention. It would be
difficult to argue persuasively that the subject of access
to environmental justice is a field that, in the words of
the Col, is “in large measure” covered by EU law.
Secand, as mentioned erlier above, the EU’s 2005
ratification was accompanied by a declaration which
appeared Lo have the clear purpose of limiting Union
responsibility [or the implementation of Art. 9(3) in
EU Member States insofar as the EU has not adopled
internal legislation harmonising the Union’s position
with respect (o the subject of access to environmental
justice. Such a declaration had nol been present in the
Etang de Berre case. In her opinion to the case,
Advocate General Sharpston considered that, given
the absence of internal EU legislation relevant to the
subject-matter addressed by Art. 9{3) of the Conven-
tion, the Col should not consider that this particular
|EA pravision lies within a sphere falling within the

159 case C-240/09 Lesoochrandrske zoskupiene VLK
( WOLF Forest Prorection Movemen ) v Slovakian Enviran-
ment Ministry, judgment of §.3.2011 (not yet reported). The
ruling may be inspected on the Col websiie: www.cur-
ia.ew.int.

'3 para, 20 of judgment in Case C-240/09.

6 pyra. 30 of ruling in Case C-240/09.

157 Cuses 181/73 Huegeman [1974] ECR 449 and 12/86
Dewmirel [1987] ECR 3719.

IR Py, 30 of ruling in Case C-240/09, ap. cil. 0. 154.

159 o, 31, ibid. The Col drew support from the following
judgments on this point: Case C-300,392/98 Dior and others
[2000] ECR [-11307 (para. 33 of judgment) and C-431/05
Merck Genéricoy [2007) ECR [-7001 (para. 33 of judgment).
160 papy 34 of ruling in Case C-240/09, op. cit. n. 154.

161 para. 36 of ruling in Case C-240/09, op. cif. n. 154.

162 5ee paras 73-79 of Advocale General Sharpston’s
O]lmiu'mn of 15.7.2010 in Case C-240/09 op. ¢if. n. 154.

104 oo para. 73, ibid. s

i
o
i
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scope of Union law '™ [n her view, the Court would be
“stepping into the legislature's shoes™ il it considered
it had competence to rule on whether Art. 9(3) had
direct effect under Union Jaw '0* and concluded that
only international law (not EU law) imposed obliga-
tions on EU Member Stutes (o comply with the lerms
of the Convention.'f®

Notwithstanding the Advocate General's Opinion.
the Col found nevertheless that the subject matler
addressed by Art. 9(3) of the Convention was covered
in substantial part by EU law in accordance wilh its
test for EU competence set oul in Evang de Berre, The
analysis of the Court followed a radically different
lack from that used by the Advocate General.
Specifically, the Court considered that the dispute
between LZ and the Slovakian authorities concerned
in essence the granting of a derogation to the system of
protection afforded to a particular species of wild
bear, a matter which fell directly within the scope and
overriding control of the EU's Habitats Directive 92/
43, Given that a derogation could only be granted
subject to the requirements of the EU directive, the
Col concluded that the legal dispute in respect of a
which a preliminary ruling had been requested under
Art, 267 TFEU fell within the scope of EU Jlaw.'®? As a
consequence, the Col felt able Lo dismiss the impact of
the EU's declaration of competence as irrelevant in
this case on the grounds thal that the legal dispute
related to an arca (i.e. nature proleclion) covered in
large measure by Union law. The boldness of the Col's
approach is underiined all the more by the fact that it
did not see fir to address the Advocate General's
warning in her Opinion that such an approach to
interpreting the test in Etang de Berre would lead to a
fragmentation of the interpretation of Art. 9(3).
making this depend in a random and arbitrary fashion
upon precise facts of particular cases '

Having effectively affirmed that Art. 9(3) of the
Convention was an integral part of Union law for (he
purposes of this case, the Col proceeded (o assess ils
legal effects from a EU legal perspective. First, it
considered the referring national court’s question as to
whether the provision was divectly effective under
Union law. The Court, in applying its well-established
test!® for determining dirvect effect of norms contained
in mixed agreements signed up to by the Union. found
that Art. 9(3) failed to fulfil the requirements for direct
effect, having regard to the fact that it envisaged the
adoption of further measures at nalional level to
determine which members of the public are deemed to
have legal standing to bring legal action to challenge
decisions alfecting the environment. Notwithstanding
its rejection of direct effect being relevant in this
particular case, the Col did not leave the Slovakian
environmental NGO emply handed. Notably, it held
that by virtue of the general principle of effeclive-
ness!™ under Union law, national courts of the
Member States are under a legal duty to inlerpret
“to the fullest extent possible’ consistent with Art.

9(3) of the Convention all national procedural rules
relating to the conditions o be met in order to bring
administrative or judicial proceedings in order to
challenge a public authority’s decision taken in alleged
cantravention with the Habitats Directive. As a
consequence, the Col made it clear that the referring
court should consider itself under a legal duty to
construe domestic rules on access to proceedings in
line with the requirements of Art. 9(3), unless it
considered itself barred from so doing under Slova-
lian rules of stalutory interpretation.'” Whether or
not LZ would be afforded access lo justice would
therefore ultimately rest upon the extenl to which
Slovakian law entitled its national courts lo construe
its rules on legal standing applicable to the case in line
with a Col judgment,

Although the question of Art. 258 TFEU infringe-
ment proceedings were not specifically in play or
brought up in the Col's recent judgment in Lesoo-
chrandrske zoskupiene, the judicial ruling does argu-
ably contain some grounds for reinforcing the view
that the door is open to the Commission to lake legal
action in order to secure adherence to the Arhus
Convention by the Member States. [n its judgment the
Col elfectively confirmed that the obligations
enshrined in Art. 9(3) of the Convention are to be
considered to be an integral part of Union law, thereby
implicilly confirming that the Convention’s provisions

' Para. 79 of Advocale Generul Sharpston’s Opinion in
Case C-240/09. op. cit. n. 154

'S paya, 77, ibid,

' para. 80, ibid.

167 See puras. 37-38 of the Col judgment in Case C-240/09,
"{’: cil. n. 154,

1% para. 70 of Advocate General Sharpston's Opinion in
Casc C-240/09, op. cir. n. 134,

' The Col held, in accordance with previous jurisprudence
such as sel oul in its carlier rulings in Case C-265/03
Simutenkov [2005] ECR 1-2579 (para. 21 of judgment) and
case C-372/06 Asda Stores [2007) ECR [-11223 (para. 82),
that a provision conlained in a mixed agreement conclude
by the Union is deemed to have direct cffect “when, regard
being had to its wording and to the purpose an nature of the
agreement, the provision contains a clear and precise
oblipation which is nol subject, in its implementation or
effects, to the adoption of any subsequenl measure™ (para.
44 of judgment in case C-240/09, op. cit. n. 154),

"9 1n para. 47 of the CoJ's ruling in Case C-240/09 op. cit,
n. 154, the Court confirmed thal EU law requires nalional
courl of EUJ Member Stutes to ensure that the procedural
rules Tor upholding an individual's rights under Union law
are na less lavourable than those governing similar domestic
legal actions {principle of equivalence) and musl not make it
in practice impossible or excessively dillieult Lo excrcise
rights conferred by EU law (principle of effectiveness), as
confirmed by the Col e.g. in Case C-268/06 fmpact [2008]
ECR 1-2483 (paras. 44-45 of judgment).

7 Gee paras. 50-51 of the CoJ judgnient in Case C-240/09
op. cif. n, 154,
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are binding on EU Member States, including national
courls. The Col, in being prepared to scrutinise whether
Art. 9(3) of the Convention is a divectly effective norm
of EU law, by implication endorses the point that the
Convention’s provisions constitute sources of EU law,
binding on Member State governments and authorities.
The fact that the Col held that Art. 9¢3) did not fulfil
the requirements of direct effect does nothing (o detracl
the nature of the Convention as a source of EU law,
and is immaterial for the purposes of whether infringe-
ment proceedings are to be triggered or not. The Col
also most recently underscored the binding quality of
the Arhus Convention's provisions on Member State
authorities in the Bexuy case.' In Boyus the Col
advised a Belgian court Lhal it was obliged to disapply
national rules if the national court found that national
law contravened Art. 9(2) of the Convention. In Boxus,
a number of individuals wished to challenge Lhe legality
of the legislative consenl granted by Belgian Wallonian
Region in respect of certain transport-related develop-
ment projects. Under Bel gian law, individuals could
only gain aceess to a limited judicial review before the
Belgian Constitulional court of « legislalive act that
ratified consent for a development project. Only
questions of constitutionality of the act could be raised
before the national courl. This meant that no sub-
stantive review of the counsent procedure could be
-required, namely whether compliance with environ-
mental laws had been respected. Both the Convention
and the EUs EIA Directive 85/337,'" subject Lo certain
qualifications, stipulate that legislalive acts fall outside
their material scope.’™ The Col held that Art. 9(2) of
the Convention and Art. L0a of the EIA Directive 85/
337 required that that it must be possible for a person
to secure access to a court of law or other independent
and impartial statutory body to subject the legislalive
act to a review to test whether it fulfils the necessary
conditions set out in the EIA Directive in order for the
project Lo fall outside the scope of those instruments. I
held thal a national court of a Member State is obliged
to disapply national rules of law that fail to respect
those recuivements. The Col did not feel the need to
explain that Art. 9(2) of the Convention was an integral
part of Union law, which might imply that the Court
now considers this to be an elemental point thal
requires no subslantive elaboration or explanation,
Whether or not the infringement procedure is used
by the Commission in practice, though, remains a
matter ultimately within its discretion. However, the
Jonger a state of non-compliance remains will increase
the likelihood of the Commission deciding to test legal
walers and precipitate legal action. The infringement
precedure in Art. 258 TFEU offers itsell as a useful
lever to bear dawn on non-compliant Member States.

4.3 Non-compliance by the UK: a potential target of
Infringement Proceedings

This section of the article considers an example of

possible recourse to the infringement procedure under

Ar(, 258 TFEU in relalion lo a palilCuhl aspect of the
Arhus Convention's access to justice obligalions.
Specilically, recent legal dispules between the UK
government and environmental NGOs have high-
lighted shortfalls in the state’s implementation of
certain aspects of the Convention’s obligations relal-
ing to its thivd piltar. The disputes have illustraled
clear possibilities for the Commission to have recourse
to the infringement procedure under Art. 258 TFEU in
order to enforce those international obligations.
In a particular recent cispute known as the “Port of
Tym. case. adjudicated before the Arhus Conven-
tion’s complaints body (the Arhus Convention Com-
p!mnu. Commillee {he;m[‘tt,r referred to as the
“ACCC™), it was found by the ACCC in September
2010'% that the UK contravened Art. 9(4) of the
Arhus Convention, which inser alia requires CPs to the
Convention to ensure thal procedures governing the
right of access lo seek judicial review of public
authority decisions affecting the environmenl must
not be “prohibitively expensive™. The Arhus Conven-
tion is unique amongst 1EAs in having established an
independent international body in the form of the
ACCC designed Lo consider complaints from members
of the public about alleged instances of non-compli-
ance by CPs with their obligations under the Conven-
tion. Established in 2004, the ACCC constitutes the
crystallization of a compliance review mechanism
envisaged in Arl. 15 of the Arhus Convenlion.
Specifically, Art. 15 requires CPs to establish optional
arrangements for a non-confrontational, non-judicial
and consultative nature for reviewing compliance with
the Convenlimy allowing for public involvement.
The “Port of Tyne” case originated with a
complaint'?? filed in December 2008 by certain
environmental NGOs and a member of the public!”®
o the ACCC hat particular obligations of the

172 Joined Cases C-128-131, 134-135 [09 AAntoine Boxus und
athers v Région Wallonnne, C'n.l judgment of 13.10.2011 (not
yet reported). The judgment is available for inspection on
the Col wcbsite: www.curia.eu.int.

201 1985 L175/40.

1™ See Art, 2(2) of the Arhus Convention and Arl. 1(5) of
the EIA Directive.

' Findings.and Recommendations with regard to commu-
nications ACCC/C/2008/23 and ACCC/C/2008/27 concern-
ing compliance by the UK, adopled on 24.9.2010 (ECE/
MP.PP.C.1/2010/6/Add.l and ECE/MP.PP.C.1/2010/6/
Add.2 respectively) available for inspection on the AC
website at hitp:j/www.unece.orgfenv/pp/pubcom.htm.

' Decision /7 Review of Compliance, adopted at the first
Meeting of the Partics in Luces, 21-23.10.2002 (ECE/
MP.PP/2/Add.8) uvailable [or inspection at the following
UNECE website: bttp:/fwww.uncce.orglenv/pp/ecDocu-
ments.himl).

"7 Communication ACCC/C/2008/33, 2.12.2008.

'™ Specifically, ClientEarth, the Marine Ceonservation
Sociely and Robert Latimer.




Furopean Energy and Environmenlal Law Review February 2012 25

EU Enforcement of International Environmental Agreements

Convention, including Art. 9(d), had failed to be
respected by UK anthorities in connection with an
environmental dispute regarding the management of
hazardous waste. Specifically, the dispule concerned a
UK government licence having been issued to the Port
of Tyne to permit the disposal and capping of highly
contaminated port dredgings containing TBT (lribu-
tyltin) and heavy melals al a site known as “Souter
Poinl” localed four miles off the coast. The complai-
nants objected Lo the fact that no [ull environmental
impact assessment had been made of the suitability of
the site or of the management of waste deposition
envisaged. Whilst the complainants considered that
the licence had been granted in breach of environ-
mental law, notably in contravention of the EU’s
environmental impacl assessmenl legislation '™ (hey
felt deterred Lo do so by the significant amount of legal
costs involved in taking legal proceedings through the
English court system. In the absence of legal aid being
available in most cases (o supporl environmental
litigation taken by individuals or associations due Lo &
combination of strict means testing and limils Lo
sponsoring public interest litigation,"™ legal fees for
judicial review proceedings before the High Court
represents a considerable financial burden for clai-
mants.¥' In addition, the complainants considered
that the effect of the rule in English civil procedure!®
of “costs follow the event, namely that the loser in a
court case is to meet the legal costs of both their own
counsel and that used by the opposing side, exacer-
bates the situation considerably by placing an unduly
expensive and risky financial burden on plaintifTs. 153
Their assessment was that, in many instances. ordinary
members of the public and environmental NGOs were
deterred from taking legal aclion, taking into account
the real risk that losing a case might result in their
personal bankrupley or insolvency. Whilst the com-
plainants acknowledged that English courts™ had
taken some steps lo miligale against the threat of
exacerbated legal costs through the introduetion of
protective cost orders (PCOs), namely limits being
imposed Lo each sides’ legal costs, they submitled that
in practice the application of these orders did not have
much impact. Notably, not only did the usage and
setting of PCOs remain within the discretion of the
court,'®s the levels of financial caps imposed in some
cases remained relatively high.'8¢ In addition, the
application fee for a PCO was considerable,’™ having
a chilling effect on the pursuil of litigation. The
complainants also submitted that the rules on legal
costs also had an adverse impact on applications for
interim relief in environmental disputes. Specifically,
under rules of civil procedure applicable to England
and Wales, any person in judicial review proceedings
wishing to seek an injunction against another party
pending the delivery of a ruling of the courl on the
substantive merits of the case may be obliged o
provide a cross-undertaking in damages, "™ namely
effectively a financial guarantee (o provide compensa-

fion to an interested party in proceedings who has
suffered commercial loss as a result of being subject to
an interim injunction and where the plaindff loses the
case, Given that a cross-undertaking may entail a
considerable sum of money. the complainants

177 Diveclive 85/337 (OJ 1985 L175/40) as amended.

0 Phe restrictions on legal aid funding are summarised in
para. 28 and Appendix 2 of Lhe “Sullivan Report™ (2008
Report of the Working Group on Access Lo Environmental
Justice chaired by Hon Mr Justice Sullivan Ensuring access
tor environmental justice in England and TWales).

181 The complainants ciled the example given in studies of
lawyers' fees amounting (o between £10-20,000 in straight-
forward cases, with the costs of instructing counsel for a
one-day hearing being between £5-15,000 (ses para. 98 of
their Communication to the Complainanls Commitlee).

152 Rule 44.3(2)(a) of the Civil Procedural Rules applicable
lo England and Wales.

B3 Phe complainants ciled the example of the so-called
“Ghost Ships™ litigation (R (Friends of the Earth) v
Environment Agency [2003] EWHC 3139 (Admin) where
an interested party in the judicial review proceedings served
FoE notice ol a schedule of their legal costs of over £100,000
[ar a one day judicial hearing on a preliminary issuc. Whilst
EoE did nol in the event have to pay for these costs, it is
eviden! that not many members of the public or environ-
mental NGOs could alford to lake this degree of financial
risk in pursuing litigation.

18 See notably R (Corner House Researclt) v Secretary of
State for Trade and Industry [2005) EWCA Civ 192.

155 Confirmed in judgments such as Corner House, op. cif.
and R { Francis Morgun) v Hinton Orgunics ( Wessex Lid)
[2009) EWCA Civ107 and exemplified in R{ Edhwards and
Palliokaropoulos) v Environment Ageney [2008) UKHL 22 in
which an application for a PCO was dismissed for the
plaintill who had taken over a claim dropped by u legally
aided litigant on grounds of ill-health. The effect of this was
to render the plaintiff liable for substantial legal costs of
LH8,000.

6 The complainants cited the cxample of the “Anti-
Viviscction™ casc. in respect of which the proteclive costs
cap was a sizcable £40,000 (R (British Union for the
Abolirion of Vivisection) v Secretary of State jor the Home
Depariment [2006] EWHC 250 (admin) (see para. 107 of
complainants Communication ACCC/C/23). In additicn,
the Coalition for Access to Justice for the Environment
(CAJE), an observer in respect of the Arhus complaint,
relerred lo the example of the “Buglife™ case, in which the
cost cap (£20,000) impoesed in that case represented nearly 3
per cent of the charity’s annual income (R (Buglife) v
Thurvock Gateway Development Corpn et ol [2008] EWCA
Civ 1209).

87 Estimated to be at the time in the order of between
£2.500-7,500 plus VAT (see Appendix 3 of the Sullivan
Report, paras. [1-14).

S8 merican Cyericnmiid v Ethicon Led [1975] AC 396, It is
ultimately within the discretion of the English courts
whether or not to impose & cross-undertaking in damages
and in some instances interim relief has been awarded
withoul Lhis being imposed: e.g. R v Durham CC, ex p
IHueldlexron [2000] Env LR D21
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submitted that any such requirement may entail
prohibitive expense Lo legal proceedings and fatally
undermine them, as exemplified in the infamous
Lappel Bank case.'™®

The ACCC delivered its findings and recommenda-
tions on the case on 24 September 2010.' Amongst its
key findings, it agreed with the complainants that the
operation of civil procedural rules for England and
Wales breached the terms of Art. 9(4) of the
Convention, in failing to ensure that the legal costs
of taking action to assert Convention rights were not
prohibitively expensive, It also found that the UK had
breached the Converition in other respects, specifically
in failing to ensure: that its legal system removed or
reduced financial barriers Lo access ip accordance with
Art. 9(5); that clear time limits are set regarding
applications for judicial review in accordance with Art.
9(4); and that its legal system had a clear, transparent
and consistent framework to implement its obligalions
under Art. 9(4).'¥! The ACCC recommended that the
UK review its rules on costs awards in environmental
cases and take practical and legislative measures o
overcome the problems of non-compliance it identi-
fied 192 The ACCC report on the Part of Tyne case was
delivered concurrently with Lwo other of ils reports
which found breaches of Art. 9(4) of the Convention
by the UK. in relation to the award of legal costs in
civil disputes involving environmental law, 19

It is important to note that (he final reports of the
ACCC on complaints referred to it, whilst influential
in terms of their detailed analysis of the individual
issues, have no automatic binding legal status under
the terms of the Convention. Ullimately, it is the
Meeting of the Parties (MOP) which decides how (o
proceed on the basis of ACCC reports containing
recommendations submitled to it, with a view to
bringing about Full compliance with the Conven-
tion,” The MOP may ultimately decide (o lake one
of a range of measures, including issuing cautions,
_declarations of non-compliance and suspension of
privileges.!9 Pending consideration of a report by the
MOP, the ACCC has only power to provide udvice
and assistance to individual CPs' and, subject to
their consent, issue recommendations Lo them and
request that they submit a compliance strategy.'”"
Significantly, ACCC findings have no formal binding
status in themselves and are intended instead (o have
persuasive value, underpinning the fact that CPs have
nol been prepared Lo conceive and construct a
complaints regime to be outside of their overriding
control, The invalvement of the MOP in complaints
management also means that the follow up to ACCC
findings might become drawn out as well as open to
formal and/or informal negotiation and resolution
between the CPs themselves. Qverall, the particular
legal frameworle eslablished for the management of
complaints under the auspices of the Convention
reflects @ priority of achieving and maintaining a
consensual and co-operative attitude amongst Parties

with respect Lo the issue of implementation of
Convention obligation.'®

This raises the question as lo how effectively
compliance shortcomings identified by the ACCC are
followed up and addressed on the ground by CPs.
Unlike the system employed by the European Union,
which requires its Member Stales to adhere to Judicial
decisions of the CaJ where the judicial body findg that
they have breached rules of EU law, the Arhus
Convention us noted above adopts a softer approach
in that the ACCC is only able to make findings and
recommendations. ACCC findings do not have a
Tormal legally binding quality; instead the MOP is the
principal entity in charge of deciding upon a range of

% g v Seeretary of State Jor the Environment ex RSPB
(1997) Env LR 431, In thal casc the RSPB were denied
interim rchicl in relation to a development of a protected
area of estuary for not being able lo come forward with a
eross-undertuking. The result was thal by the time the
judicial ruling on the merits-of the case was delivered in
favour of RSPB, the protected arca had already been
destroyed on accounl of (he site being developed.

19 Cindings and Recommendations of the Aarhus Conven-
tion Compliance Committce with regard to Communication
ACCC/C/2008/33 concerning compliance by the UK
adopled on 24.9.2010 (ECE/MP.PP/C.1/2010/6/Add.3)
available for inspection on the AC website at http:f/
www. unece.orgleny/pp/pubcom him.

M Phe Complaints Committee, whilst expressing concern
wilh the state of UK faw, on the evidence presented to it
rejected the complainants’ claim thal the UK was in breach
of Arl. 9(2) and (3) of the Convention in [ailing o ensurc
that the public has access to review procedures capable ol
reviewing both the procedural and substantive legality of
decisions, acts and omissions regarding public participation
obligations under Art 6 and environmental prolection
requirements under national law respectively. (Para. 127 of
Complaints Committce [indings and recommendalions
ACCCIC/C2008/33).

192 goo pura. 145 of ACCC/C/2008/33 Findings and
Recommendalions.

% Findings and Recommendations with regard lo commu-
nications ACCC/C/2008/23 and ACCC/C/2008/27 concern-
ing compliance by the UK, adopted on 24.9.2010 {ECE/
MP.PP.C.1/2010/6/Add.| and ECE/MP.PP.C.1/2010/6/
Add.2 respectively) available for inspection on the AC
website at hilp://www, unece.org/env/pp/pubcom.htm.

199 gee Arts.X and XII of Decision I/7.

W5 A, X1 of Decision /7.

19 Art, XI¢a) of Decision 1f7.

7 Art, X1(b) af Decision 1{7.

19 This is illustrated by (he. fact that MOPs are obliged
under its Rules of Procedure (ROP) Lo make every clforl to
reach its decisions by way of consensus. Only il all efforts to
reach consensus have been exhausted and no agreement is
able (o be reached, decisions shall be taken on the basis of a
three-Tourths majority votc of the CPs present and voting
(Rule 35 ol Decision I/ Rules of Procedure of the MOP,
adopted at MOP-1. 21-23 October 2002 (ECE.MP.PP2/
Add.2).

i
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actions at its disposal to follow wp the findings. The
degree to which ACCC findings are acted upon and
how swiftly is, in practice, heavily dependent upon the
goodwill of individual “defendant™ CPs. In relation to
the Port of Tyne case, il appears from a recent 2011
MOP report'® endorsing the ACCC’s findings that the
UK has indicated willingness and has made progress
on implementing the ACCC’s recommendations. The
UK has been invited by the MOP 1o submit to the
ACCC periodically in February 2012 and 2013 and 6
months before MOP-5 informalion on progress in
implementing the ACCC's recommendations. ™ Ay
first glance, the MOP report appears (o signal
encouraging news of the response by the defendant
CP lo the issue of legal costs. However. it should he
borne in mind that the Convention’s framework leaves
a substantial amount of control in the hands of the
UK over the nature and timing of any legislative
reform to its national rules on the award of legal costs.
Seen in this light, the complaints managemenl regime
under the Convenlion may prove to be vulnerable in
practice when confronted by uncooperative CPs who
nol motivated to change the rules of their national
legal systems in the absence of hard sanctions. The
experience of the EU demonstrates thal its Member
States often take far greater (i.e. quicker) notice of
Courl of Justice rulings when il is clear that continued
failure on their part lo ensure discontinuance of
instances of non-compliance with EU environmental
legislation may result in imminent linancial sanctions
being imposed as a result of legal proceedings brought
under Art. 260 TFEU.2®

Whilst it would be incorrect Lo suggest that the EU
has not shied away from actively menitoring lhe
situation with regard (o the state of the UK’s rules on
access Lo environmental justice, it would fair to suy
that the European Commission’s strategy has hitherto
been relatively limited in scope and ambition. Speci-
fically, it has so far chosen Lo focus solely on seeking
Lo ensure adherence by (he UK and other EU Member
States of EU internal Jegislative requirements regard-
ing access to justice and has declined the opportunity
to use norms of the Arhus Convention as the basis for
initialing infringement proceedings under Arl. 258
TFEU. Prior to the ACCC Recommendations on the
“Port of Tyne” complaint, the European Commission
had been concerned with the state of UK law and had
already opened proceedings against the UK under Art,
258 TFEU on grounds of it breaching the access the
justice provisions enshrined in Directive 2003/35. As al
the time of writing, a case is pending before the Col
after the Commission referred the UK to the Courl in
April 2011.22 The Commission considers that in the
UK legal proceedings, contrary Lo the requirements of
the Direclive, are prohibitively expensive for civil
sociely Lo pursug, and is nol convinced that the
operation of protective costs orders has been suffi-
ciently clear or certain Lo limit the amount ol legal
costs that private individuals might face in seeking (o

uphold EU environmental legislative standards cev-
ered by the Directive. In addition, the Commission’s
action also considers the requirements under UK law
for persons seeking inferim measures Lo suspend work
on projecls to provide a substantial cross-undertaking
in dumages in he evenl of the case proving to be
unfounded also to breach (he terms of the EU
Direclive. In response to a cilizen’s complaint against
the UK and a European Parliament question which
arose as o vesult of the ACCC's recommendations, the
Commission has preferred not to extend to the scope
of current legal action against the, UK. so as to include
specific reference o Art. 9 of the Arhus Convention.?®*
It appears confident that ity current legal action will
assist to procure the necessary changes in the UK,
notwithistanding its material scope is limiled to the
areas of environmental policy covered by that EU
directive. Additional legal action to embrace Art. 9 of
the Convention would reflect better the extent of the
problem of non-compliance in the UK as well as
adding pressure on the UK government to accelerate
the pace of domestic legal reform required.

It is interesting to note in this regard that the
current legal action laken by the Commission against
the UK does not address all the legal problems
encounlered by Lhe complainants in the Port of Tyne
dispute. Specifically, one could view the action of the

" Decision 1V/9i on compliance by the UK with ils
obligations under the Convenlion, adopled at MOP-4 on
20.6-1.7.201 | (ECE/MP.PP{2011/L.20) available for inspec-
lion via the lollowing UNECE website: hilp://www.une-
ce.orgfenv/pp/mopd. huml.

200 goe para. 6 of MOP Decision 1V/9i.

20 Gee ¢.p. Jack, B., "Enforcing Member State compliance
with EU environmental law: a eritical evaluation of the use
ol financial penalties™ (2010) Journal of Environmental Law
al pp. 9-10; Hedemano-Robinson, M., Enforcement of EU
Environmemiad Lave: Legal Issues and Challenges (2007
Routledge Cavendish) al pp. 177-8.

202 1P 117439, Brussels, 6 April 2011,

W3 O 18.11.2010 the author filed # complainl was filed
against the UK to the European Commission in Lhe wake of
the ACCC’s recommendation that the Member Stale had
breached Arts. 3(1} and 9(4)-(5) of the Arbus Convention
(CHAP(2010)03795). Tn early 2011, by way of follow up toa
citizen’s petition, the European Parliament tabled a question
to the European Commission enquiring what steps it is
laking to ensure compliance by EU Member States with the
Arhus Convention on the subject of access to justice (EP
Written Question E-002454/2011 (Lambert/Belier)). The
responses in respect of both complaint and EP question
have revealed a distinel lack of willingness on the part of the
Commission to consider uclively relving directly upon the
Convenlion's norms for the purposes of infringement
proceedings and instead a preference fto rely on EU
legislative norms as the principal foundation for law
enforcement action, in particular with Directive 2003/35.
The Commission’s reply to the EP question was give on
18.4.201 1 and is available for inspection on the EP's websile.
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complainants in that particular case as an atlempl on
their part to take legal steps so as Lo prevent
uncontrolled and dangerous disposal of hazardous
waste. Under the terms of the EU’s Waste Framework
Directive (WED).2* EU Member States are obliged to
ensure thal management of waste localed in their
territories is handled in a way that is safe in terms of
both health and the environment.2 Notwithstanding
that the WED has been subject to periodic amendment
and consolidation since its inception in 1970s, most
recently in 2008, it does not expressly require al
present that Member States ensure that pn\!'l[e
persons enjoy mininium standards of access (o justice
commensurale with that set out in Art. 9 of the
Convention. The procedural difficuities experienced
by the complaints in" the Port of Tyne case, notably
over legal costs in connection with the prosecution of
their case does not appear to breach the specific lerms
of the WFD. notwithstanding that mismanagement of
wasle lies at the heart of their dispute with the port
authorities. However, in light of the recent ruling of
the Col in Lesoochrandrske zoskupiene noted above. it
would appear possible for the Commission to bring a
case against the UK on grounds of an infringement of
Art. 9(4) of the Convention as well as a breach of the
EU general principle of effectiveness in response {o the
way in which the Member State’s rules on judicial
review of a public authority’s decision operated in
relation to the uomplmn'm[ 5 case.

The Arhus Convention is a particularly important
JEA, in thal it is designed to see that its CPs provide a
frameworlk of rights for private individuals (o have the

means Lo bring pressure to bear on national authorities -

for the purposes of enhancing the state of environ-
mental protection. In particular, the Convention
requires them to be able to access national courls in
order to seek review of conduct or decisions taken by
national authorities or private entitics in breach of
envitonmenlal law. The right of access to environ-
mental justice constifutes a vital legal instrument in the
toolbox of environmenlai law eaforcement, providing
an important means of assisting in the supervision of
environmental protection laws. Within the EU, it is
evident that there have been a number of occasions
when the European Commission has felt it necessary
to take infringement proceedings against several EU
Member Slates in respect of failures to comply with
access to justice requirements contained in various
pieces of EU environmental legislation. The Commis-
sion’s approach has been to focus on identifying
breaches of access to justice obligations contained in
the relatively few pieces of Union environmental
legislation that have served to implement the third
pillar of the Convention. It has so far refrained from
taking action in order to enforce the access to justice
provisions contained in the Convention directly
against infracting Member States, notwithstanding
recent requests to intervene on this basis ™ As a
consequence, the Commission’s current enforcement

stralegy on access o environmental justice is unduly
limited in its material scope. [L should seek (o enforce
Lhe cbligations of Arhus amongst EU Member States
across Lhe board and independently of whether or not
the Union has adopled specific legislative measures (o
incorporale third pillar obligations within the corpus
af its existing body of substantive legislation on
environmental protection. For as confirmed by the
Cal. the provisions of the Arhus Convention have the
status of legally binding norms of EU primary law,
given that they have been subject Lo ratilication by the
Union. This action by the Commission is all the more
necessary. in view of the fact that the possibilities of
private persons being able to rely upon and enforce the
access Lo justice provisions of the Arhus Convention
directly before the natianal courts appear very limited
it not entirely remote.

Moreover, in view ol the fact that the provisions of
the Arhus LunvL ntion are o be considered an integral
part of the Union legal order, it is immaterial for the
purposes of ils enforcement by the Eurapean Commis-
sion whether or nol a EU Member State isa CP to the
international agreement, Although being one of the
original signatories to (he Arhus Convention in 1998,
the Republic of Ireland has to date [ajled to ralify the
international agreement. It is the only EU Member
Stale not to have ratified. Notwithstanding that, as a
result of not being a CP Ireland is not bound Lo the
terms of Arhus under infernarional law, this does not
mean that the Member State may ignore the require-
ments contained in the Convention. For as a Member
State of the EU, the Republic of Ireland may be
considered o be subject (o (he cbligations of the
Convention from the perspective ol European Union
law, The Commission has had a long-standing legal
battle with the Irish Republic as a resull of the latter’s
failure to adhere lo access (o justice provisions

2"’! Direclive 2008/98 (O 2008 L312/3).

203 Seg, in particular, Art. 13 of Directive 2008/98.

6 On 18.11.2010 the author [iled a complaint was filed
against the UK to the European Commission in the wake of
the ACCC’s recommendation thal the Member State had
breached Arts. 3(1) und 9(4)-(5) of the Arhus Convention
(CHAP(2010)03795). [n carly 2011, by way of follow up to a
cilizen's petition, the European Parliament tabled a question
lo the European Commission enquiring what steps it is
tuking Lo ensure compliance by EU Member Stales with the
Arhus Convention on the wb_)em of access to justice (EP
Written Question E-00245472011 (Lambert/Belier)). The
responses in respeel of both complaint and EP question
have revealed a distinet lack of willingness on the part of the
Commission to consider actively relying directly upon the
Convention’s norms for the purposes of infringement
proceedings and instead a- prelercnce (o rely on EU
legislative norms as the principal foundation for law
enforcement aclion, in particular with Dircctive 2003/33.
The Commission’s reply to the EP question was give on
18,4.2011 and is available for inspection on the EP's website.
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enshrined in EU environmental legislation. This has
led to a condemmatory judgment from the ColJ against
the Member State as a result of proceedings being
brought before the Court under Art. 258 TFEU, as
well as initiation of follow up “second round”
infringement proceedings under the auspices of Arl.
260 TFEU.™ There is no legal reason why the
Commission should nol congider itself entitled to
supplement its legal action by invoking the provisians
of the Arhus Convention against the Republic, as part
of ils strategy in seeking to ensure the introduction of
fair access Lo justice rules in that Member Stale.

V. Some Reflections on the
Enforcement Role of the European
Commission

The examples discussed above in connection with the
Arhus Convention highlight real and significant
possibilities open ta the European Commission (o be
able to use infringement proceedings to enforce
provisions of [EAs of which the EU is a CP. The
recent jurisprudence of the Court of Juslice, notably in
the Etang de Berre and Lesoochrandrske soskupiene
rulings, have confirmed that such agreements must be
taken seriously by Union Member States as inlegral
parts of the EU legal order and may not be readily
evaded. As guardian of the EU (reaties, the Commis-
sion has a fundamental institutional responsibility

cunder EU law to ensure that the Union's Member

States adhere (o their Union obligations. For this
purpose, it has been vested with various powers under
the TFEU to bring pressure Lo bear on those Member
States considered by it to have breached their EU legal
obligations, including the power (o open infringement
proceedings under Arts. 258-260 TFEU against them
and ultimately bring them before the Col for
judgment. Given these powers and responsibilities, it
needs to ensure that its law enforcement operations in
the environmental sphere take full account of the
extent Lo which EU Member States are in compliance
with 1EAs signed up by the Union.

This article concludes with a number of recommen-
dations for the European Commission Lo lake on
board, with a view 1o significantly enhancing the
prospects of the Union being able to fulfil environ-
mental prolection commitments entered into by it at
international level:

o EU should restrict the use of niixity in I1EAs: The
EU should reflect whether it is absolutely
pecessary from a legal perspective for the
Member States to sign an 1EA as well as the
EU. The presumption should be that the EU
alone should sign and ratify an IEA on the basis
of it having compelence so Lo do on the grounds
set out in the Etang de Berre judgment.

o No delays (o EU ratification of IEAs: the practice

in the past of the EU waiting for all Member
States to ratify an 1EA before 1t did so should be
abandoned. The EU should proceed to ratify an
IEA as swiflly as possible after the decision has
been made in accordance with the Union’s
relevant political institutional decision-making
procedure for the Union to become a CP. If it is
legally required that Member States should ratify
an 1EA alongside the EU, the EU should no
longer wait until all EU Member States have
ratified before it does so. Such an approach not
only introduces the prospect of substantial delays
lfor Union participation in the [EA, but it also
undermines (he Union’s constitutional commit-
ments® on ensuring a high level of protection
for the environment, There is no overriding legal
reason justifving delayed ratification. In addi-
tion, as is evident from Col jurisprodence, the
EU does not have to wait for the adoption of
internal legislative instruments covering the same
subject matter as the LEA before ratification of
the latter either. Once ratified at Union level, an
JEA stands as a distinct as well as enforceable
sowrce of primary EU law.

o EU ratification decisions should, where appropri-
ate, specify time limil Jor compliance by its
Memiber States: Given that, as the Col has
confirmed in cases such as Erang de Berre, IEAs
are constiluent parts of the Union legal order
capable of being the subject of infringement
proceedings under Art. 258 TFEU, there should
be a deadline specified in the ratification decision
identifving a time limit (e.g. 2 years) by which
Member States are expected to have implemented
the 1EA’s provisions into national law and
administrative practice. By way of complement,
Member States should also be required in the
ratitication decision (o notify the Commission of
implementing measures having been taken. Fun-
damentally, the incorporation of a time limit
clause would mean thal Member States would
not be able to delay their compliance with 1IEA
provisians for substantial periods of lime until
the Union has adopted EU legislative instru-
ments Not only would a time limit provide
grealer certainly as to when the European
Commission would be minded (o consider a
recourse to infringement proceedings, it would
also afford all Member Stales with a reasonable
margin of time in order to determine which
policy lools should be used to fulfil their

N7 Gee Case C-427/07 Commission v Jreland [2009] ECR 1-
6277. In 2010 the Commission opened proccedings against
Ireland under Art, 260 TFEU for failing to adhere to the
ColJ’s 2009 judgment (EU RAPID Press Releuses [P/10/313,
Brussels, 1§ March 2010: Case 2005/0633).

¥ See Arl. 3(2) TEU and Art. 191(2) TFEU.
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international and (by virtue of Art. 216 TFEU)
Union commitments wilh respect to the provi-
sions set down in the IEA. A lime limit clause
would affect all CU Member States equally.
irrespective of whether or not they become CPs
to the IEA.2 These steps would serve Lo elevale
the significance and importance of EU ratifica-
tion on a par with the adoption of Union
legislative measures on environmental protec-
tion, notably through the use of EU directives
which slipulate deadlines for transposition of
their requirements into national law.

Restricled use of EU declarations of competence
for [EAs: The use of declarations of competence
by the Union in 1EAs should be used far less
extensively than at present, Their current use
appears to have heen employed with the inten-
tion of limiting the Union's degree of commit-
ment in seeking to ensure maximum complinnee
by Member States with 1EAs to which the Union
is a CP. Such an approach appears highly
questionable. First and foremaost, it undermines
the possibilities for enhancing environmental
protection within the EU geographical area,
something that goes utterly against the constitu-
tional tenets of the Union. Given that the Union
has a specific, binding constitutional mandalte to
ensure Lhat it pursues a high leve! of environ-
mental protection, it should ensure that it does
not seek to limit its remit, through declarations
of competence, for moniloring compliance by
Member States of its IEA obligations. Moreover,
the reticence on the part of the EU to supervise
compliance en the part of its Member States
serves to detract from the European Commis-
sion’s legal responsibilities under Union law to
ensure that EU law is properly respected by
Member States. Once ratified at EU level, an
JEA becomes an integral part of the Union legal
order. It should be noted that, in light of rulings
of the CoJ in cases such as Etang de Berre and
Lesvochrandrske zoskupiene, it is inaccurile to
assume that Member States have sole responsi-
bility and legal competence to implement a
provision of an [EA that addresses a matter that
may not yel have been the subject of infernal EU
legislation. All the environmental protection
related provisions of the 1EA fall within the
competence and responsibility of the Union,
insofar as the IEA provisions cover an area (hat
has been covered in large measure by EU
environmental legislition, as confirmed by the
CoJ. The CoJ has indicated in its case law thal it
adopts a broad interpretation of the question as
to what is meanl by the scope of malerial
coverage of EU legislation, thereby considerably
parrowing the possibilities for sole Member State
competence in cases where the EU has not (yet)

adopted legislative measures addressing the same
subject matler specilically broached by a parti-
cular provision in an JEA. In light of these
judicial insights, it would be appropriale for the
EU to confine the scope of its declarations of
compelence issued in conjunction with ratifica-
tion of an 1EA te focus on and identify matters
addressed by provisions of the IEA that un-
ambiguously fall outside the competence of the
Union. Such malters would be few and far
between and would be most unlikely Lo concern
issues connected with environmental protection,
given the wealth ol existing EU legislative
measures on the subject. Accordingly, any
declaration of competence should be constructed
on a negative footing, in the sense that it should
only need to identify matters that are without
question oulside the scope of EU competence.

o Luropean Commission should aciively police the

[EA compliance by EU Member States: Given the
fact that EU Member Stales are bound by 1EAs
of which the Union is a CP, it is important that
the Evropean Commission, as guardian of the
EU's treaties, ensures that ils inslitutional
resources are set up Lo be able (o monitor
compliance of the [EA effeclively. In practice
this will mean that the Commission’s Environ-
ment Directorate-General (DG ENV), in parti-
cular its legal unil in conjunction with the
relevant sectoral and international units, must
be in a position to be able track the progress of
Member States in implementing IEA provisions.
It should also be Lhe case that the legal unit, in
each infringement action it recommends that the
Commission opens against a Member Slate,
should check to see whelher one or more
provisions of [EAs are relevant to the litigation
at hand.
It has been commented elsewhere Lhat the
Commission does not appear currently to display
o marked commitment in general to policing its
international treaty obligations.2!® Undoubtedly,
this should change so that monitoring of IEA
compliance by Member States should become
fully integrated within the rouline as well as non-
routine work of the legal unit of DG ENV,

207 The fact that a Member State chooses, for whatever
reuson, not be a CP to an JEA should not affect any decision
by the EU Lo approve accession Lo the agreement, which is
forescen (o be taken on the basis of a qualified majority vote
within the Council of the EU. A Member State should not
be allowed to evade responsibility under EU law for
implementing the [EA’s provisions on the grounds that it
iﬁJmt a CP (o the IEA.

20 Mendez, M., op. ¢it. n. 49,
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EU Implementation of the
Aarhus Convention’s Third
Pillar: Back to the Future over
Access to Environmental
Justice? — Part 1

Muartin Hedemann-Robinson™

[. Introduction

Half a century ago, in 1964, the former and late UK
Prime Minister Harold Wilson is attributed as having
pointed out the truism that a week is a long time in
politics.! What then, il the timescale is ten yeu rs? 11 is
now over a decade since the European Commission
came forward with a legisfative proposal in 2003 to
implement al EU member state level certain obliga-
tions concerning the promotion of access to environ-
mental justice contained in the 1998 United Nations
FEeonomic Commission for Europe’s (UNECE) Con-
vention on access to information, public participation
in decision-making and access to justice in environ-
mental matters, concluded in Aarhus. Denmuark (here-
inafter referred to as the “Aarhus Convention’).?
Having become a contracting party to the Aarhus
Convention in 20057 the EU has subsequently
struggled to implement the entirely of the legally
binding commitments contained in that regional
international accord. Whilst having relative success
in adopling internal measures to implement Aarhus
requirements relating to EU institutional activilies, the
Union has only partially ensured thal implementation
is secured at the level of EU member states.
Specifically, whilst the EU has adopted Union
legislation targeted at member states in relation to
access to environmental information (known as the
“ficst pillar) and participation in certain public
authority decisions affecting the environment (known
as the “second pillar™) it has so lar fuiled o lake
sufficient measures to secure effective implementation
of the *“third pillar” of the Convention which relates to
the field of access to environmental justice al national
level, namely within the legul systems of the EU
member states. The final piece in the EU implementa-
tion jigsaw, so to speak, has yet to be properly fitted.

The failure to fit that jigsaw piece hag had significant
adverse consequences in lerms of opening up possibi-
lities for civil socicty to bc able to participale in the
enforcement of EU and national environmental law
within the EU member states. Several of the member
state Jegal systems, whether by design or default, place a
range of restrictive conditions, requirements and
obstacles in the way of members of the public or non-
povernmental environmental organizations (NGEOs )

wishing 1o bring judicial review proceedings againsl
public nuthorities ar privale entities considered by them
to have breached envirommental norms. These chal-
lenges include, notably. restrictive rules on legal
standing (focus srandi) to be able access judicial or
ather review fora us well as high levels of costs relating
to legal representation The shortcomings in EU
legislative implementation of the Aarhus Convention
have resulied in several legal disputes before the CJEU
as well as before the Aurhus complaints conunittes
mechanism under the Convention to the effect Lhat a
number of EU member states’ national rules governing
administrative and judicial review have fallen short of
the third pillar cequirements of the Convention. This
remding an ongoing issue.

This article, which is divided into two parts,
considers the estent to which the EU has fullen short
of impleienting ity international commitments
regarding the thivd pillar at the level of the member
stute. Part | examines the gencral EU legal lramework
and political buackdrop thal have served to underpin
the Union's ongoing efforts to deliver on its interna-
tional access Lo environmental justice obligations, This
will comprise two muain seclions. Specifically section [
considers in outline the key obligutions underpinning
the Aarhus Convenlion as well the evolution ol the
Union's policy towards promoting uceess to environ-
mental justice within the EU legal order. Section 111
proceeds to examine Lhe legal impact of the Conven-
lion itsell in Union law, in light of the EU's
foundational treaties and jurisprudence of the Court
of Justice of the Buropean Union (CTEU). Part 2 of
this article, which will be published in a subsequent
issue of Lhis journal, will assess the extent to which the
Union has udopted legislative measures to-implement
the third pillar of Aarhus at the level of the member
states ol the Union as well as analyse the prospeets for
further EU legislative reform in this ares, with
relerence to the recently adopted Seventh EU Envir-
onment Action Programme (2013-2020) (EAP7)® and

* Senior Lecturer in Law. University of Kent, UK. Former
administeative legal officer at the European Commission’s
Environment Directorate-General in 2001-3.

' B Knowles (ed,) The Oxford Dictionary of Quatations
220()9, Qxford).

23161 UNTS 447. The text ol the Convention is accessible
on the lollowing UNECE website: www.unece.ors.

* By virtue of Council Decision 2003/370 on the conclusion,
on behalt of the European Community, of the Convention
on aceess to information. public participation in decision-
muking and access 1o justice in environmental matters (O
2005 1.12441).

1 Eor an overview. see for inslunce De Sadeleer, N.. Roller,
G., Dross, M. (eds) Aceess (o Justice in Environmental
Matters and the Role of NGOx: Empirical Findings and Legal
Appraisal (2005, Europa Publishing).

*Decision 1386/2013 on a General Union Environment
Actinn Programme 1o 2020 *Living well. within the limits of
our plunet™ (OF 2013 L354:171).
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the 2003 dralt directive on access to justice in
environmental matters (the Dralt AJEM Directive)®
which has to date remained on the legislative Luble but
not made it into the stalute books.

ll. General: Aarhus and the EU Palicy
Context

2.1 Qverview of the Aarhus Convention
The Aurhus Convention entered into force on 30
Qctober 2001. As at time of writing,” the Convention
has 46 contracting parties.™ As far us EU participution
in the Convention is.concerned., (he Eurepean Union*
together with now wll 28 EU member states™ have
ratified the international instrument. The Convention
secks to promote the development of individual rights
in relylion to environmental affaics in three areas,
commonly referred to as the three pillars underpinning
the Convention: access to environmental information,
public participation in environmen(al decision-making
and dceess (o environmental Justice.! It preserves the
right for contracting parties lo introduce or maintain
meusures offering more generous individual rights
than those contined in the Convention, 2 ‘
The overall principal aim underpinning the Aarhus
Convention is to enhance the possibilities for the
public to understand, influence and challenge deci-
sions taken by nationnl guthorities affecting the
environment with a view to promoting protection of
the environment. It seeks to build upon Principle 10 of
the Rio Declaration agreed at (he 1992 UN
Conference on Environment and Development. which
allirms the need for states to cnhance citizen involve-
ment in environmental affairs in terms of enhancing
aceess to infarmation, public pacticipation in environ.
mental decision-making and access to Judicial and
administrative proceedings. " The Aarhus Convention
is structured around these thice strunds or pillars 1o
enhancement of citizen involvement, which erystallizes
them into a rights-based format. The Convention's
approach is to promote involvement of civil society in
a broad sense, defining the “public™ to include
“natural and legal persons und, in accordance with
national legislation or practice, their associations,
organizations or groups™.'s The rights-oriented
approach of the Convention ig emphasised by its
stated objective in Article | of contributing “to (he
prolection of the right ol every person of present and
futwre generations to live in an environment adequate
to his or her health and well being”. The emphusis of
the Convention is on reconfiguring the relationship
between the ordinary citizen and public authaorities,
taking inlo account the latter's central importance lor
the environment in being empowered 1o stipulure
binding levels of protection for the en vironment, As g
consequence, it containg only o very few provisions
relating to the issue of accountability of private
persons’ activities affecting the environment to the

general public. Tts three pillars will be briefly
cansidered in turn.

The first pillar of the Aarhus Convention’s frame-
work, aceess Lo environmental information, is housed
within Articles 4-5 of the internutional instrument.
These two provisions Tocus on public access to
environmental information from two main angles,
namely aclive as well as reactive responsibilities of
contracting parties. Article 4 sets down 4 number of
minimum requirements relating to establishment of a
right of the public to access information of the
environment held by public authorities (reactive type
obligations), whilst permitling a limited range of
derogutions. Article 5 stipulates a number of obliga-
tions for cantracting parties with a view to ensuring
that environmental information is collected on an up
to date basis as well as disseminated efficiently (active
type obligations). 1n addition, Article 3 houses somc
important general requirements related to the subject
of access to information, including the right of
applicants for information to be free from penalty,
persecution or harassmenl in asserting their Conven-
tion rights' as well as the right of any person to have
access to information as preseribed by the Conven-
tion. regardless of (heir citizenship, nationality,
domicile or locition of registered seat in the cuse of
a legal person.!” Moreover, conlracting parties are
cquired to ensurc that the public receives guidance
and assistance when sceking to access environmenta)
information, in the form of education and environ-
mental awareness campaigns as well as help from
officials and authorilies.'s The implementation by the
EU of the Aarhus provisions on right of access to

8 COM(2003)624final, Commission proposal for a Directive
on uceess Lo justice in environmental matters, 24.10.2003.

? March 2014,

" The starus of ratification may be inspected al: www.une-
ce.orgsenv/ppiratification, htm).

* Council Decision 2005/370, op cit., fn 3,

" Trefand was the lalest of the 28'EU member slute to ratify
the Convention, namely in June 2012.

" For an overview, sce Eurepeun Comumission Rapid Press
Reiease MEMO/03/210, Brussels, 20.10.2003 as well as the
Commission's Environment Directorate-General's webpage
on Aarhus; \\-'W\\-'Acnropa.eu.iul,’comm,fcuv/environﬂwnt/
aurhus/findex. him.

* See Article 3(5) Aurhus Convention.

"' Rig Deelaration on, Environment and Development, 3-
14.6.1992 (UN Doc. A/CONF.151/26 (vol. T); 31 ILM 874
(1992)). A copy of the Rio Declaration on Environment and
Development may be inspected on the UN Environment
Programme’s wehsite at: httpi/fwww.anep.org/Documents.-
Multilingual/Defunitusp?documentid = 78&x rticleid = 1163,
" The second recital of the Aarhus Convention specifically
refers to Principle 10 of Rio,

" Art. 24) Aarhus Convention,

' Are 3(8). ihid.

' Art. 3(9), ibid.

AL 3(2)-3). ikid,
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environmental information is considered in a later
section below.

The second pillar, focusing on Lhe area of public
participation in environmental decision-making. is
housed within Articles 6-8 of the Aurhus Convention.
These provisions ser out basic rights ol citizen
involvement in relution to decisions concerning
specific industrial projects as well as more general
strategic public planning and policy-related decisions.
Specifically, Article 6 establishes the right of the public
to participate in decisions over the authorisation of
specific activities! affecting the environment. Key
elements of the [ramework securing eflective parlici-
pation include carly und [ull public disclosure of
proposed activities and informution on their environ-
mental impact, the right of the public to have their
views taken into account on the issue ol authorisation
as well as dissemination of decisions on authorisation
applications and their underlying reasoning. Article 7
extends this framework to include public participation
in relation to the preparation of plans, programmes
and, “to the extent appropriate™, policies relating lo
the environmenl. Finally, Article § sels down some
rather general and wealk obligations on contracting
parties “to strive Lo promote™ effective public parti-
cipation during the prepuration by public authorilies
of executive regulations and other generally applicable
legally binding rules that might have a significant
effect on the environment and to take this into account
“as far us possible™ "

The third pillar of Aarhus concerns the arca of
access lo environmental justice and a number ol
important guarantess and commitments from con-
tracting partics are secured in Article 9 of the
Convention. This provision and its follow up by the
EU constitute the particular focus of this article. In
broad terms, Article 9 of the Convention stipulates
that each Party is to ensure that in three rypes of
situations the public should have access to indepen-
dent legal review of decisions, emissions and acts
concerning Lhe following areas: uccess 1o environnign-
tal information (Article 9(1)); public participation in
certain decisions relating to the environment (Article
9(2)) and contraventions of environmental law by
public authorities or private persons (Article 9(3)). In
relation to the first category. Article 9(1) stipulates
that persons who consider that their request [or uccess
to information has not been addressed in accordanee
with the requirements ol Article 4 is o be prunted
under national legislation access to @ review procedure
either before a court of law ov another independent
and impartial body established by law. Contracting
parties are oblipated to make available, where they
provide for review before a court, also access to an
“expeditious™ procedure which is free or “inexpen-
sive’” for reconsideration by a public authority or
review by an independent und impartial body other
than a court. In relation to the second category,
Article 9(2) specifies that the public, subject to having

cither @ sulficient interest or maintaining an impair-
ment of a right where national administrative law
requires this us u precondition, are to be provided
under national legislation access to o review procedure
before cither a court andjor other independent and
impatrtial body estublished by luw to challenge the
substantive or procedural leaality ol any administra-
tive conduct relating to authorisalion decisions cov-
ercd by Article 6 of the Conveation.” Conlracting
parties may require utilization of a preliminary review
procedure andfor the exhaustion of administrative
review procedurcs prior Lo recourse to judicial review
or review by an independent body.? Whilst recognis-
ing as o malter of principle that contracting parties
should determine the parameters of legal standing
(locus srundi) of members of the public to bring
forward challenges, Article 9(2) also specifies that this
should be done in a maoner consistent “‘with the
objective of giving the public wide access to justice” .
In addition, it also stipulates that NGOs pramoting
environmenlal protection and meeling any require-
ments under national law shall be deemed Lo have a
sulficient interest or impairment of right.** This
provision seeks (¢ promole an enhanced role for
NGEOs in enlorcing the requirements of Article 6,
albeit this role is qualified according to rules of
recognilion stipulated at national level.

Tn relation to the third category of access to
environmental justice. Articie 9(3) of the Aarhus
Convention seis oul o seneral obligntion on contract-
myp parhics Lo lucilitate eoviconmental law enlorcement
by the public. Article 9(3) stipulates the following
general binding commilment:

*3. [...] [E] ach Party shall ensure thut, where they

meet the eriteria, if any, laid down in its national

law,2® members of the public have access to

" An Anpex o the Convention contains o list of activilies
covered by Article 0.

* Given that the Aurhus Convention does nol stipulule
access (o justice obligations in relation to the lields covered
by Articles 7-8, these particular aspeels relating 1o the
second pillar will not be considered further lor the purposes
of this paper. The Union, in adopting Directive 2001/42 on
the assessment ol the cffects of certain plans and pro-
wrammes on the envirenment (OJ 2004 L197/30) (Strategic
Environmental Asscssiment Directive). his effectively taken
menstres e area covered by Acticle 7 ol the Convention.
Eor un assessment on the extent to which the SEA Directive
serves to implement Art, 7 ol the Convention sce e.g..
Mathicsen AL, “Public Participation in Decision-Making
and Access to Justice in EC Environmental Law: The case o
Certain Plans and Programmes™ (2003) Eur, Energy and
Env. Law Rev. 36,

H No aecess Lo justice provision is made in cespect of the
activitics covered by Articles 7-8 of the Convention.

* Final subparagraph of Art. 9(2) Aarhus Convenlion.
AT 9(2) in conjunction with Art. 2(3) of the Convention.
H For the purposes al the Aarhus Convention. EU law
constitutes u source of “national luw™ lor the EU member
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administrative or judicial procedures to challenge

acts and omissions by private persons and public

authorities which contravene pravisions ol s

national law relating to the environment.”

The provision is couched in general terms, leaving a
lot of discretion in the hands of contructing parties as
to how its requirements are o be implemented by
them. In pacticular, it is importanl lo note that the
contracting partics reserved for themselves the right to
determine the specific vequirements of legal standing
(locus stanei) 1o be Tullilled by members of the public
in order to be in a position 1o pursuc cnvironmental
litigation against a- private or public defendant.
Accordingly, the Convention itsell does nol strictly
speaking require the parties to establish a general
citizen's right of action or actio popularis to conforce
cnvironmental law. bul instead leaves it to contracting
parties to determine the particular Jocws srandi
requirements in any given ease. However. it is evident
from the wording of the provision that conlracting
parties are obliged to facilitate access Lo justice. The
obligation, as craflled, is evidently intended to sleer
them to introduce systems sympathetic to facilitating
access to justice to a wide range of claimants; in
particular. this is emphasised by the reference to the
words il any™ in Article 9(3). The Aarhus Convention
Compliance Committee has concluded that the phrase
“where they meel the eriteria, il any. laid down in its
national law™ does not entitle contracling parlies to
inlroduce or maintain so strict crileria on legal
standing so lhat clfectively all or almost all NGEOs
would be barred Ffrom being able to chalienge
administrative conduct that contravene national
environmental law.™ Moreover, it is also clear that
the material scape of’ Article 9(3) s broad. in covering
both substuntive as well procedural types breuches of
environmental law. Contracting parties to the Con-
vention are not entitled to limit the scope of legal
review to only certain types of breaches

The commitment lo access to justice in the
Convenlion is supported by some commen [llanking
provisions in Article 9(4)-(3) which apply to all three
types of review procedure relerred (o in Article Y.
These provisions contain some generally worded
requitements on the concluct, expense and transpar-
ency ol procedures. Article 9(4) stipulates some
minimum general requirements that must be respected
by the relevant administrative or judiciul review
procedures, namely that:

“In addition and without prejudice to the review
procedures referred to in paragraphs | and 2 above,
cach Parly shall provide wdequate and elfective
remedics, inclucing ijunctive relief us appropriale,
and be fair, equitable, timely and not prohibitively
expensive. Decisions under this article shall be given
or recorded in writing. Decisions of courts, and
whenever possible of other hodies, shall be publicly
accessible.”

Article 9(5) contains two further general obliga-

tions. one hard and one solt. Firstly, it obliges the
conlracling parlies to ensure that the public is
provided with access to information about access to
Judicial and administrative review procedures. In
addition, contracting parties are required to “‘con-
sider™ the establishment of ““appropriate’ mechanisms
to remove or reduce financial and other barriers to
access Lo justice. Notably. the second commitment
Falls far shorl of requiring the provision of legal aid or
other financidal assistance mechanisms for the pugrpose
of facilitaling public interest environmental litigation.
The information requirement in Article 9(5) is
reinforced more broadly in the general provisions of
Article 3 of the Convention, with Article 3(2) obliging
contracting parties to “endeavow” to ensure that
officials and authorities assist and provide guidance to
the public in seeking access to justice, and Article 3(3)
requiring parties to promote” public education and
awareness, especially on how the public may obtain
information on access to justice. Although these
flanking provisions Lo Article 9(1)-(3) are very general
in nature and leave considerable room for legal
inlerpretation, they contain in essence a core require-
ment for contracting parties to ensure that their
relevant administrative review and judicial procedures
are uppropriately advertised and structured so as to
ensure thut the public is aware of them and is in a
genuine position o able to use them to good effect
without having to face unnecessary or insurmountable
financial or procedural hurdles. Collectively, such
provisions contain an important body of fundamental
general legal principles that are to underpin national
implementation of independent legal review mechan-
isins ol environmental acts or omissions that breach
national environmental law,

2.2. Access Lo Environmental Justice and EU Policy
Development

Subsequent to its signature of the Aarhus Convention
in -1998 the EU has adopted a range of legislative
initiatives in order to introduced important procedural
as well as subslantive rights for private persons at
national level so as Lo assist the latter to be better able
o enguge in the political and legal appraisal of the
state of the environment. Specifically, in 2003 the

conl.

states us well ag the European Union us contracting parties
ol the Convention. This was confirmed in the Aarhus
Compliunce Committee’s Communication ACCC/C/2006/
I8 (Denmark).

I ACCC/CI2008/ 1L (Belgium).

2t 8o Ebbesson, J, “Access to Justice at the National Level:
Impact of the Aarhus Convention und EU law™, Ch. 9 in
Pallemacrts, M. (ed) The Aarhus Convention at Ten:
Interactions aud 1ensions benween Conventional International
Law aned EU Environmental Lew (2011, Europa Publishing)
at p. 267, ’
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Union came forward with an initial package of
instruments intended to implement the Convention’s
three pillar framework at national level within the
Union. To a significant extenl, the implementation
programme was successful in that two EU directives
were adopted to implement the first two pillurs:
namely, Directive 2003/4 on access to environmental
information?’ and Directive 2003/35 on public parti-
cipation in respect of the drawing up of certain plans
and programmes relaling to the environment.™ How-
ever, the legislative initialive accompanying the other
two and intended to fullil the third pillar commitment
in Aarhus on guaranteeing the public a minimum level
of access to national legal review [ora (courts and
tribunals) for the purpose of taking legal action in
order to enforce EU environmental Taw in general (the
2003 Draft AJEM Dircctive) was not adopted by the
EU legislature, on account of political resistunce
within the Council of the EU. In 2006 the Union
adopted legislation intended to ensure that conduct ol
the political EU institutions complied with Aarhus
commitments.?? This particular section focuses on the
EU’s development of policy in relation to third piflar
compliance at the level of the member states of the
Union, the area in which il has struggled the most in
terms of complying with the demands of Aarhus.
Broadening access to justice in the environmental
protection sphere has been an itemn on the political
agenda of the EU for quite a period ol time, dating
back to the early 1990s.%® Before the Aurhus Conven-
tion was agreed in 1998, the Europsan Comumission
had, for instance, already noted ils concern with the
relative lack of legal avenues for private psrsons
including NGEOs to seek redress for breaches ol EU
environmental legislation at national level. This has
been exemplified by the restrictive nature of rights of
legal stunding for private persons to tuke legul
proceedings against acts or omissions by state
authorities before an independent court or review
body in a number of EU member states, such rights
commonly being predicated upon the plaintiff having
to show thal they have a distinct legal interest that sets
themn apart from other members ol the public in order
to justify their access to courl. Arguments in supporl
of such restrictions lend (o centre on concerns (o avoid
courts being flooded with disputes (so-called “flood-
gates” argument), and there is often an inbuilt
presumption within national legal systems thal a claim
is most liksly to be unmeritorious where the plaintiff
has no specific personal legal interest in its outcome,
such as a proprietary right or clainm. Such argumenti-
tion carries little or no weight in relation to cnviron-
mental litigation, parlicularly where it is the case thut
environmental damage alleged to be illicit has oot
resulted in adverse legal effects to any particular
individual or group of individuals on account of it
being diffuse in nature (eg air pollution) or having
resulted in adverse impacts exclusively on non-
anthropocentric mullers (eg. habital destruction).

The position ol legal standing is Iractured amongst
the EU member state’s legal systems, with some
systems allowing For members of the public or NGEOs
to tuke legal action on behalf of an environmental
interest (actio popularis) and others adopting more
restrictive regimes requiring a plaintilf to demopstrate
either an impairment of an individual right or other
sufficient interest.?! Other major hurdles include ones
of an essentially evidential nature (wccess 1o informa-
tion). cost al finuncing litigation as well as possibilitics
ol oblaining interim reliel.

The BEU first raised concerns about the state of
access Lo environmental justice al national level in
earnest in the early 1990s. This initially came in.the
form of u political commitment incorporated within
the TU's Fifth Environmental Action Programme
(1993-2000) (EAPS)¥ which allinmed the need to
improve the public’s aceess Lo covironmeatal justice. ™
In its 1996 Communication on the state of implemen-
tution of EU cnvironmental law the Commission
proposed thal policy changes in the area of Jegal
standing were needed to lacilitate access of NGEOs in
particular o be able (o participate in the process of
EU epvironmental law enforcement.™ The Commis-
sion’s views were supported both by the Council of the
EUY and the Eurapean Parliament.® However, in the

¥ Dipective 2003/4 on public access to environmental
information und repealing Directive 907313 (OJ 2003 L41/26).
I 0) 2003 L156/17.
2 Regulation 1367/06 on the application of the provisions
of the Aarhus Coavention on Access fo Information, Public
Pusticipation in Decision-making und Access to Justice in
Cavironmental Malters to Community institutions and
bodies (OJ 2006 L264713). See morc recently also
Reg. 125713 on ship recycling and amending Reg. 101,06
and Dir.2009716 (OJ 2013 L330/1) .
M Pette, B., “Access to justice in environmental matlers: a
fundamental right”, in Onida, M. {ed) Ewrope and ihe
Environment: Legal Essavs in Honour of Ludwig Krdmer
(2004, Europa Publishing) at p. 13,
U hid. atp. 1)L
AR Epvironment Action Programine ol the Europein
Union: Towards Sustainohitity = A European Comsunit y
Programne of pelicy aned action in refation (o e cavirpninent
wid sustainable development (OJ 1993 C138/5),
3 See entry in Ch. 9 (Implementilion and Enforcement) of
the 5th EAP (OJ 1993 C138/82):
“Individuals and public intercst groups should have
practicable uceess Lo the courts in order lo ensure Lthat
their legitimate interests arc prolected and that pre-
weribed envirommental measures are clfectively enforced
_and allegal praclices stopped.”
M COMEIE)SI0 Cammission Communicahon lmplementing
Community Enviconmenial Law, 22.10.1996 at p. 11
3 Council Resolution on the drafting, implementation and
enforcement of Community environmental law (O 1997
cazyn.
* European Parlisment Resolution on a communicalion of
the Commission on implementing Community environmen-
Ll law (OJ 1997 C167 9Z).
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cvent no proposul was officially tabled by the
Commission during the lifetime of EAPSY 1 was
nol until 2003 before any official legislative proposals
were published by the European Commission, in the
wake of the EU's signature of the Aarhus Convention
and political commitment for betrter public participa-
tion in environmental issues in the Sixth Environment
Action Programme (2001-2010) (1 APG).

As far as the aren ol xecess to Jjuslice is concerned,
since 2003 a number of LU measwes have been
introduced with the purpose of sceking 1o enlunce the
rights of individuals and olher private cntities (o access
courts and lribunals in the cvent of disputes over the
correcl application of EU environmental legislation.
The Ewropean Comgiission’s original aim. in the ea rly
2000s, of having the Union adopt a principal
legislative instrument designed to lay a comman basic
(defanlt) framework on access to justice across GU
environmental policy sectors stalled due to political
resistance [vom member state governments. Instead,
what has emerged 1o dale is an incremental imple-
mentation of the obligations flowing from the Aarhus
Convenlion, namely an approach by the Union (o
implement access 1o justice requirements within the
framework of particular EU legislative instruments in
certain environmental policy seclors. Admitledly, the
Union member states have distinet obligations them-
sclves under international law as contracting parties lo
the Aarhus Convention {alongside the EU) to cnsure
that their respective national legal systems comply
with the Convention's requircments. The Convention
is a “mixed agreement’ in the sense that il involves 4
policy [ield in which the Union and member siates
share compelence to contract international obliga-
tions.® However. this does not legully excuse (he
Union from failing to ensure that the writ of the
Convention runs across the geographical span of the
combined territories of its member states.

The original attempt by the European Commission
to introduce 4 principal legislative instrument in order
lo implement the access (o justice requircments
contained in the Aurhus Convention at national level
within the EU member states’ legal systems was (he
2003 draft directive on access to justice in environ-
mental matters (the Draft AJEM Directive).® It was
intended to serve as u “‘horizontal” measure in the
sensc ol being designed, as u marter of seneral
principle, to apply generally across CU environmental
policy scetors, However, insolar as ather EU legisla-
tive rules on decess Lo justice would arise in relation Lo
specific sectors and contexts, they would operate us lex
specialiy 5o that the Dralt AJEM Directive would not
be applicable. The Draft AJTEM Directive contains
provisions granting rights for individuals and other
private entities, in particular NGEOs, to have uccess
te specilic types of administrutive and judicial review
procedures. Such procedures are intended principully
to serve as mechanisms 1o enable private entities to
hold member state public authorities to account in

relation to administrative acls or omissions in breach
of EU environmental legislation, In addition, it also
requires member states to grant members of the public
rights of access to administrative or judicial review
proceedings in order to challenge acts and omissions
by priviite persons in breach of EU environmental
legislution. Subsequent to its publication, the Draft
AJEM Dircctive however failed to make legislative
headway, with the Council of the EU deciding not to
respond to the initiative. IL was apparent that a
substantial mujority of member states considered at
the time that the adoption of such an instrument
would constitute an excessive encroachment in an area
considered to be by them a matter that should rest
principally within the competence of individual
member states, namely the organization of judicial
procedures before national courts.#!

With the Council deciding not to given the proposal
a [irst reading, the Draft AJEM Directive was placed
effectively into the political deep freezer, However, the
European Commission never formally withdrew its
proposal and it has remained a relevant reference
point since then. Subsequent lo 2003, twoa EU-level
developments in particular have assisted (o ensure that
the subject of access to eavironmental justice at
national level has remained on the EU political
agenda. Firstly, mention should be made of the
incorporation of the EU’s Charter on Fundamental
Rights (CFEU) *'into EU primary law by virtue of
the Lisbon Treaty 2007.4% which has cnsured that the
subject of access to justice under EU law has become
formally elevaled Lo an issuc of human rights
protection. Specifically. Article 47 CFEU stipulates a
set of basic set of rights for individuals to an effective
remedy and fair hearing as a means of securing redress
for violations of their rights and freedoms under
Union law.® EU member states are bound by the

M Woritmer, L.. £C Eovironmenal Leny Sth ed, (2003, Sweet
& Maxwell) at p. 144,
¥ See Arl. 3 (9} ol Decision 1600/2002 laying down the
Sixth Community Environmenl Action Programme (0J
2002 L242/1).
 See Arts. 4(2)(e) and 191(4) TEEU. On the nature and
impact of mixed compelence in EU law, sce e.g., Koutrakos,
P, Hillion, C. (eds) Mived Agreements Revisited — The EU
ane ity Member States in the World (Hart 2010); O'KeelTe,
D.. Schermers. H. (eds), Mived dgreements (1 luwer. 1983).
M COMR003)6241nal, op cir. fn 6.
"' See Maurici, J., *The influence of the Aarhus Convention
on EU Environmental Law™ (2013).7/ Planning & Env. Law
al 1310 and Kramer, L., EU Environmental Law Tth edn
(2011) at p. 147,
** O 2010 C83/2 (consolidated version).
' See Art. 6(1) TEU.
At 47 CFEU states:
“Everyone whose rights and freedoms puaranteed by the
law of the Union are violated has the right Lo an effective
remedy before a (ribunal in compliunce with the
conditions Jaid down in this Article.
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CFEU when they implement Union law. ™ Secondly,
the EU has most recently signalled in its Seventh
Environment Action Programme (2013-2020)
(EAPTY that the area of access to enviroamental
justice is a matter of renewed political priority.
Specifically, EAP7 requires the principle of clTective
legal protection for citizens und their organizations is
enphanced by 2020, which includes “ensuring that
national provisions on access to justice reflect Lhe case
law of the Court of Justice ol the EU™A7 The
implications of EAP7 will be assessed in u later seetion
of this article.

Notwithstanding the [ailure ol the EU 1o adopt o
“horizoatal” instrument on uccess (o cnvironmenlal
justice at national level, from 2003 onwards the Union
hay passed a serics of legislative measures intended to
enhance access to justice in various areas of EU
environmental policy. Notably, the two EU legislative

instruments implementing the first two pillars of

Aarhus, namely Dircctive 2003/4 on aceess to envir-
onmental information®® and the EU Participation
Directive 2003/35% contain specilic guaraniees in
relation to civil society’s rights to have recourse to
fegal review in the event of access 1o information and
participation rights failing to be respected. Subse-
quently, the EU has consolidated the access to justice
guarantees contained in the EU Public Participution
Directive through the Industrial Emissions Directive
2010/75% and Environmental Tmpact Assessinent
(ElA) Directive 20117925 In addition. the EU has
also adopled certain access (o justice provisions within
Directive 2004735 on environmental liability with
regard to the prevention and remedying of environ-
mental damage. However, a substantial number of
EU environmental policy areas remain without Union
legislative safeguards on access to justice including
notably in the water, waste, air quality, noise pollution
and nature protection sectors.

lll. Legal Impact of the Aarhus
Convention in EU Law

From the perspectives of both international and EU
law the contents of the Aarhus Convention conslitute
a legally binding source of obligations for the Unjon.

Accordingly. notwithstanding the [uct that the FEU
has yet (o adopt its full legislative programme of
implementing the Convention, this does nal mean thut
Aarhus is without legal impact in those urcas not yet
covered by EU internal legislution. In addition, it is
important to note thal the Convention plays an
important residual role regarding the interpretation
of EU legislative measures that have been passed in
order to implement it within the EU with respect (o
Union institutional decision-making or with respect lo
conduct by private persans or public authorities within
EU member states. Although amongst the first
signatories to the Aarhus Convention in 1998, the

EU took a considerable period of time to become a
contracting party, it being ouly in 2005 when the
Council of the EU concluded the Union’s ratification
of the Aarhus Convention,™

As o matter of general international Tuw the Union,
4% an entity with international legal personatity™ and
as conlracling party to un international trealy, is
obligated 1o ensure that the provisions o Aarhus are
honoured within its aren ol jurisdiction: the duty to
cnsure implementation ol treaty obligations rests
normally solely with individual contracting parties,
insofur as o lrealy does nol provide other law
enforcement mechunisms. ™ Unusually. in addition Lo
the standard and infrequently used modes ol inler-
stute dispute setilement mechanisms employed in
multilateral environmental agreements (notably refer-
ral to the International Court of Justice and interna-
tional arbitration),® the Auarhus Convention also
[oresaw Mrom the outset the estublishment ol u special
mechanism of a “non-confrontatienal, non-judicial
and consultative nature™ for the purpose of reviewing
complinnee by contracting partics. with the option of
considering communications [rom the public.™ At the
meeting of the parties in 2002 a compliance committee
struclure was established to bear complaints from
parties as well as the public on implementation

canl. .

Everyone is entitled 1o i Fair and public hearing withio a
reasonable time by an independent and impartial tribunal
previously established by law, Everyone shall have the
possibility of being udvised, defeuded and represented.
Legal aid shall be made available to those who luck
sulficient resources insofar us such aid is necessary o0
ensure effective access to justice.”

The environmental dimension to human rights protection in

the EU Charter is underlined by Art. 37 CFEU which states:
“A high level of environmental protection and the
improvement of the quality of the environment must be
integrated into the policies of the Union and snsured n
accordance with the principle of sustainable develop-

_ment”

2 Art. S1{1) CFEU (OF 2010 C83/2).

9 yecision 1386/2013 on a General Union Environment

Action Programme Lo 2020 Living well, within the limils of

our plinet”™ (OF 2013 L354/171).

T Sew puri 63 (e)tv) ol (Priority Objective 4 To maximise

e benelits of Union environmental legislation by improv-

ing implementation) the EAPT (O 2013 1354 190-191).

01 2003 L4126,

(01 2003 L1S6sLT.

S0 A p, 25 of Dir.2010,75 (OJ 2010 L334717).

SEATL L al Dir2011792 (0J 2012 L2671).
QJ 2004 L143756.

1 Council Decision 2005/370 op cit., In. 3.

M ArL 47 TEUL

 Gae Arts 3, 26,27 and 46 ol the 1969 Vienna Convention -

on Law of Treaties (UNTS Vol. 1155, p. 331).

* See Art, 16 Aarhus Convention.

AL 15, ibid.
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shortcomings.™ Since its inception, the Auarhus Com-
plinnce Commitiee has heard o substantial number of
complaints, including anes ngainst bath EU member
states and the Union itself, These have resulled in g
number of adverse findings against certain contracting
parties, including notably vis-i-vis the UK as well ns
the EU% in relation 1o the Convention’s requirements
concerning aceess to justice. Given the non-conlronla-
tianal nature! of the Compliance Committee proce-
dure no sanctions are uble to qecompiany committes
conclusions Lhal u contructing party hus delaulted an
its Convention obligations. The Compliance Commit-
tec may only issue non-binding recommendations,
which are considered ut the subsequent (bicunial)
Meeting of Parties, (MOP) of the Convention. As
Ebbesson notes,® with the codorsement of their
findings by the MOP, the normative inlluence of
Committee recommendations is Turther enhanced
be considered valid sources of intecpretation of the
Convention from the perspective of international
law.8* To what extent. though, the Commillee's
findings are taken into account by courts of the
coutracting parties of the Convention is ultimately a
matler for the law of the individual contracting parties
of the Convention. As far as EU law is concerned, the
Committee’s findings are lo bé trealed formally as
noun-binding, although they may be considered us valid
reference points ta be luken into account for the
purposcs of judicial deliberation on questions of
interpretation ol the Convenlion.®

From an EU law perspeclive (he Aarhus Cenven-
lion constitules a legally binding source of Union luw.
Under the EU's foundational treaty [ramework
international ugreements concluded by the Union are
binding upon the Union's institutions s well ag the
member states as a marter of TU Jaw." In rermy of
their legal hierarchy within the Union legal system, the
CIEU has confirmed that such agreements take
precedence over EU secondary law (ie EU legislation),
s0 akin to primary sources of Unjon law. However, the
CIEU has also conlirmed that international agree-
ments concluded by the Union may nol override
fundamental precepts of the CUs founding treatics.
including human rights commitiments Accordingly.
as o general tenet of EU law. EU member stutes are
obliged to ensure they comply with the requirements
of international ugreements enteced into by the Union.

The EU legal position is more nuanced und requires
further clarification where, us in the case of interna-
tional agrecments concerning the environment seetor,
the Union and EU member stutes share compcetence.f7
Under EU law, the depree of competence of the Union
Lo actin a purticular policy sphere is determined by the
foundational Union treaty lramework. specifically by
Title I of the TFEU (Articles 2-6 TFEU). The
standard types of competence that may be allocated
to the Union are in essence exclusive, shared or
supplementary in natare. In relation to the environ-
ment sector, competence over policy is shared between

the Union and member states. 68 Accordingly, this
means that EU member states may in principle
intervene unilaterully in those environmental policy
areas in respect ol which the Union has not adopted
measures us part of the EU’s developing common
policy on the envirenment under the aegis of Title XX
of the TEEU (Articles 191-193 TFEU).® Where,
however, the EU has adopled policy measures in
relation to the particular environmental matter, Union
member stales are then obliged to refrain [rom acting in
the sume field unless they wish to enact more stringent
environmental prolection measures than those adopted
at Union level.™ Such nalional ineasures are required to
be compatible with the requirements ol the founding

™ Decision 1/7 of the Meeting of the Partics of the Aarhus
Convention (October 2002).

™ See the Aarhus Complaints Committee Findings and
Recommendations with regard to Communication ACCC/
C/2008/33 concerning compliance by the UK. 21.9.2010
(UK's implementation of access to environmental Jjustice
requirements). For a recent overview of the UIC's imple-
mentation of the Convention’s access to justice obligations
see Macrory, R., Westaway, N., “Access to Environmental
Justice: A UK perspective”, Ch. 11 in Pallemaerts, M. (ed)
The Aarims Convention at Ten: Interaetions and lensions
between Conventional International Lew and EU Environ-
aiental Lew (2011, Europa Publishing) (2011) at p. 315 et
Xy,

0 See c.p. Aarhus Complaints Committes Findings and
Recommendations with regard to Communication ACCC/
C/2008/32 concerning complinnce by the EU, 24.8.2011
(Client Earth legal standing case).

! See Wates. J., “The Future of the Aarhus Convention:
Perspeclives arising rom the Third Session of the MOP’,
Ch. 15 in Pallemuerts. M. (ed) The darhus Convertion af
Ten: duteractions and tensions benveen Conventionel Fnter-
arciional Lo and EZU Enviconmental Leaw (2011, Europa
Publishing) at pp. 393-394.

°% Ebbesson, 1. (2011) op cit.. fn. 26 at p. 251,

“ Art. 31(3)(b) of the 1969 Vienna Convention on the Law
of Treaties (1155 U.N,T.S. 331, 8 LL.M. 679).

# Sce comments by Advocate General Kokott in her
Opinion in Case C260/11 Echwards [2013] CMLR 18. See
also Tanzi. AL Pitea, C.. “The interplay between EU Law
and International Law Procedures in Controlling Compli-
ance with the Aarhus Convention by EU Member States’,
Ch. 19 in Pallemuerts, M. (ed) The dwrhus Convention ar
Tea: Interactions and tensions henveen Conventional Inter-
national Law and EU Enviremmental Lo (2011, Europa
Publishing) (2011) at pp. 379-380.

“ Art. 216(2) TFEU.

% See e.g., pari.326 of the judgment in Cuse C-402/05P
RKadi und Al Barakaor [2008] ECR 1-6358 and para, 97 of the
Judgment in Joined Cuses C-584.593 ane S595/10P Conmnis-
ston, UK and Council v Kadi (judgment of 18.7.2013 not yet
reported (nyr)). CJEU judgments may be accessed [rom the
Courl’s websile: htp://curia.curopa.co.

7 Art. 4(2)(e) TFEU.

% Art. 4(2)(e) TFEU.

% Art. 2(2) TREU

™ Sce Art. 2(2) TFEU in conjunclion with Art, 193 TFEU.
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EU treaties.” In other words, the pelicy competence
of the Union is transformed to be virtually exclusive
subsequent to the adoption of Union acts, subject to
the retention of power by member states to adopt
stricter protection measures.

The principles concerning sharing of competence
are also reflected to a degree in the context of the
Union’s external cclations (commonly relerred to us
“mixity”™ or “mixed compelence”). In situations of
mixity, internutional agreements involving the EU are
anticipated fo be concluded by both the Unionand the
member states. In relation to environmental policy
matters, at the international level the TFEU charges
the Union and member states to co-operate with third
countries and competent international organizations
in their respective spheres of competence.” The EU
treaty framewark forcsees as o matler ol general
principle a strengthened presence ol the Union in the
context of relations with the internalivnal community
in shared policy areas. The material treaty provision
here is Article 3(2) TFEU which stipulates that:

“The Union shall also have exclusive competence
for the conclusion of an international agreemeunl
when its conclusion is provided for in a legislative
act of the Union or is necessary to enable the Union
to exercise its internal competence, ar insolur as its
conclusion may alfect common rules or aller their
scope.”

Exclusive external competence is accordingly vested
in the Union in situations additional to the scenario of
the member states ceding sovereignty in the event thal
the Union has adopted legislative rules concerning a
particular policy matter (doctrine of pre-emption as
first estublished in the FR7A rulin Article 3(2)
TFEU itself consolidutes existing CIEU jurisprudence
on the general principles of implied exclusive Union
competence. For the environment sector, though,
member states will almost invariably retain some
competence in the external relations sphere of policy
given that Article 193 TFEU guarantees them the
possibility of taking a more stringenl environmental
protection position than that adopted by the Union.
Accordingly, in practice both the Union and member
states share competence in international environmen-
tal negotialions arena and both will be expected Lo
sign and conclude any agreements struck belween the
European Union and third parties. Confirmation Lhal
the European Union engages in negoliations on the
bused of shared internal competence between Union
and constituent member states is ollen now conveyed
to non-EU contracting parties in the lorm ol a
declaration of 4 division of competence. thatl sets out
in broad terms Lo claritfy the parameters ol the
respective external relations powers of the Union and
member states, noting that the balance of competence
may change over time. Such a declaration™ was, for
instance, made by the EU when ratifying the Aarhus
Convention, which foresees thut in the event of a
regional economic integration organization together

with ifs member stales becoming contracting partics
they are to determine Lheir respective responsibililies
for performance of the Convenlion and may not be
entitled 1o exercise their rights under the agreement
concurrently.”

A number of legal questions have arisen. and
continue to arise in connection with the legal status
and impact ol mised agreements within the EU fegal
order. such as the Aurhus Convention. In particular,
clarification has been needed about to whal extent
such agreements radilied by the Union may be
considered s sources of EU law, given the lact that
they may concern areas of policy ool subject to
internal Union legislative regulation and may not have
been concluded by all the member states. CIEU case
law has. to u signilicant extent, assisted in clarilying a
considerable number of these legal issues, [n essence,
the Court has conlirmed that all the provisions ol such
mixed agreements are 1o be considered legally binding
sources of EU law upon Union ratification,™ includ-
ing the Aarhus Convenlion.”” Such agreements may
also be enforced against a Union member state by the
European Commission through infringement proceed-
ings under Articles 258/200 TFEU irrespective of
whether or not the latter has become a contracting
party.™ In Erang de Berve™ the CICU conlirmed that
the Commission had  power (o lake infringement
praceedings against [rance over the lutter’s [ailure to
adhere to aspects of the 1976 Convention for the
prolection of the Mediterranean Sea against pollution

A 193 TFEU.

AR 10 TRELL

TCase 22900 Connnission v Conneil { huropean Roud
Transport Agreenwent | ERTA:AETR)[1971] ECR 263.

™ Declaration by the European Community in accordiance
with Art. 19 of the Aarhus Convention (QJ 2005 L124/3).
5 Art. 19(4) Aarhus Convention.

76 See cg.. paras. 9 and 14 of judgments in Case 12/36
Denriret [1987] ECR 3719 and Case C-13/00 Comniission v
Iretund ¢ Berne Convenrion ) [2002] ECR 1-2943 respectively.
This is supported by Arl, 216(2) THFEU which, in slating
that agreements concluded by the Union are binding on
Union institutions as well as the member stales, does not
make any qualification o this requirement on grounds that
an agrecment involves the exercise of mixed competence,
" See para. 30 of judgment in Case C-240/09 Lesoochra-
ndrske zoskupenie VLK ( Slovak Brown Bear) v Slovakion
Governinent [2011] ECR 1-1255. {See also Joined Cases C-
12R-130034-5:08 Boxos end Othiers [2011] ECR 1971 land
Cuse C-18210 Solvay (udpgment of 16.2.12 nyr) which
arpuably implicitly conlirm this position in advising
referring natioual courts on the Convention’s requirements).
= Case C-13;00 Conmnission v Jrelund ( Berne Cinvention)
op cil., M. 76, For an overview ol Lthis urea, see Fedemunn-
Robinson, M., “EU enforcement of International Eaviron-
mental Agreements: The Role of the European Commis-
sion' (2012) 2I(1) Eur Energr & Env Law Rev 2.

™ Case C-239/03 Conunission v France [ Etang de Berre)
[2004] ECR 1-93
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(Barcelona Convention) and an accompanying 1980
Protocol for the protection of the Mediterranean Sea

apainst pollution from land-based sources™ both of

which had been ratified by the EU.F The CIEU held
that both international accords are legally binding on
member stutes us a matter of Union kaw. Inaddition, it
held that it was irrelevant that the Union had nat
already adopled mternal legislation specifically con-
cerning matters regulated by the international agree-
ments, namely cischarges of lreshwaler into the
marine environs, taking into account that the agree-
ments fell “in large measure™ within Union compe-
tence™ as reflected by the lfact that the EU had
adopted a number of legislative instruments concern-
ing water quality issues. such us the Water Gramework
Directive 2000/60.%

One particutar legal important legal issue that has
arisen in connection with shared or mixed competence
status of the Union's relationship with the Aarhus
Convention has been the extent to which the member
states retain (sole) competence in relation to the delivery
of trealy commitments enfered into with respect to the
thied pillar, in particular the guarantees regarding access
Lo justice under Article 93} of the Convention. At the
lime of the Union's ratificition of the Canvention in
2003, a slatement was macle within the ELs declaration
on the division of competence belween irsell and
member states accompanying Lhe catification instrument
that the member states and not the Union would remain
responsible for the implementation of Article 9(3) in
respect of those administrative and judicial procedures
concerning challenges to conduet of public uuthorities
and private persons other than EU institulions covered
by Article 2(2)(d) ol the Convention so Jong as the EU
did not adopt EU legislative measures covering
mplementation of those Article 9(3) oblipations.® The
thrust of this part of the EUW’s declaration appeared to
imply that the Union did not have legal responsibility
for the implementation of Article 9(3) within the
Union's member states in the absence of internal EU
measures largeled at the national level. Such a position
appeared Lo be held by the European Commission as
recently as May 2008, when the Commission published
its fwst implementation report of the Convention. The
impact of the adoption of the Environmental Liability
Directive 2004/35 appeared not to have made any
impact on the division of competence issue from the
Commission’s perspective, notwithstanding this heing
an internal EU instrument serving o implement. albeit
partially, Article 93) obligations al member state level,
In swm, il wuas not evident [rom (he European
Commission’s perspective to what extent EU legal
obligations arosc in relution to the third pillar of
Aarhus. However, subsequent jurisprudence from the
CJEU has clarified that ¢lear EU legul obligations do
arise in relation to Article 9(3) ol the Convention, as
confirmed notably by the judgment in Lesoochrandrske
zoskupenie VLK {Slovak Brown Bear)¥ which 1s
discussed below,

In Lesoochrandrske zoskupenie VLK the CJEU had
occusion to assess the legal impact of Article 9(3) of the
Aarhus Convention on the EU legal order and
specifically whether it could be considered to be directly
effective. An integral part of analysis of the legal impact
of the Aarhus Convention with the EU legal order is the
assessment as to what extent, if at all, private persons
are eotitled as w maller of BU law 1o rely as of right
upon the provisions of an international agreement
concluded by the Union, with a view to enforcing them,
where necessary, before the national courts. The CIEU
had acknowledged us a general proposition prior to this
case that provisions of international agreements con-
clucled by the Union may be capable of having direct
effects. depending on the [ulfilment of certain criteria,
whether falling within the exclusive competence of the
Linion® or subject o shared competence with member
states ¥ Specifically, the Court has consistently that
Union agreements concluded with third countries and/
of international organizations may have direct effects
when, regard being had to the wording, purpose and
nature of the agreement, the material provision
concerned conlains u clear, precise and unconditional
obligation® This particular case involved a Slovakian

¥ The Commission claimed France had breached the terms
of the agreements in having ficstly failed to prevent the
pollution of a Mediterranean-linked saltwater marsh (Etang
de Berre) through the discharge of freshwater and sediment
it the mursh from a hydroelectric plant, with conse-
quences detrimental 10 aquatic lifc and to the state of
eutrophication of the marsh. Secondly, the Commission
complained that France had fuiled to issue an authorisation
Tor dischurges in accordance with terms of’ 1980 Protocol.
1 Council Decisions 77/585 (O) 1977 1.240/1) and 83/101
(OJ 1983 L67/1).

¥ See puras. 27-31 of judgment in Case C-239/03 Cormis-
sion v France { Etang de Berre) op cit., In, 79,

5100 2000 L327/1.

* Declutation by the European Community in accordance
with Article 19 of the Convention on Access to Information,
Public Participation jn Decision-making and Access to
Justice in Enviconmental Matters, as annexed to Council
Decision 2005/370 up cir., T, 74,

55 SEC(2008)556 Ewropean Commission Report: darhus
Canvention Implementation Report — European Comumumity,
7.5.2008 produced to fulfil the reporting requirements of
Decision I/§ of the MOP of the Aarhus Convention.

5 Case C24009 Lesowchramirske zoskupenie ¥LK ( Sfovalk
Arowa Bear} op cir.. o, 77,

ST See eg., Cuse 104/81 Kupferberg [1982] BCR 3641,

¥ See en., Cuse 12/86 Demirel op eir., In. 76, For en analysis
of direct effect ol international agreements concluded by the
Union and member states (so Malling within the category of
shared or “mixed”” competence) sce e.g., Gaspar-Szilagi, S.,
“EU Member State Enforcement of “Mixed Agreements™ and
Access to Justice: Rethinking Direct Elfect™ (2013) LIET 163,
" See e paras. 21, 82 and 44 of judgments in Case C-256/
03 Sinuenkoy [2005] ECR 12579, Case C-372/06 Asda
Stores [2007] ECR 1-11223 and Cuse C-240/09 Lesoochra-
narske zoskupenic VLK op cit., fon, 77 respectively.
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NGEO which wished to seek judicial review of a
decision taleen by national authorities to authorise the
hunting of certain wild fauna, including the brown
bear, a species protected under the aegis of the
Habitats Directive 92/43.% The NGEQ considered
that such authorisations breached the EU legislution.
However. under Slovakian law at the time private
associations were excluded from being able to subject
such decisions to judicial revicw (being only permitted
to participate in administralive procecdings). The
NGEO challenged the legulity of the nalional rules
excluding its legal standing Lo seek redress belore the
Slovakian courts by cluiming that they breached
Acrticle 9(3) of the Aarhus Convention. As referred
to earlier in this section, Article 9(3) requires
contracting parties to ensurc that, where they meet
the eriteria, if any, laid down in national law, members
of the public are to have access to administrative or
judicial procedures to challenge acts and omissions by
private persoas and public authorities which contra-
vene provisions of national law relatig o the
environmen!, The Habilats Directive 92/43 fsell was
of little assistance to the NGEO, in nol containing any
specific safeguards on access to justice for civil society,
The dispute came before the Slovakian Supreme Court
on appeal, which sought a preliminary ruling from the
CJEU specifically on the question as lo whether
Article 9(3) had direct elfect.

In her opinion (o the CTEU. Advocale General
Sharpston considered that the Union {and accordingly
the CIEU) had no jurisdiclion 1o consider this issuc,
on the grounds that Article 9(3) did not lie within a
sphere falling within the scope of Union law¥' In
support of this view, she noted that the EU had not
adopted any specific internal measures to implement
Article 9(3) und also the wording of the Decluration
on division of competence deposited by the EL upon
ils ratification of the Convention in 2005 indicates that
Union member states are to be decmed responsible for
the performance of Article 9(3) obligations in the
absence of internal EU legislation implementing those
Convention obligations to challenge acts and omis-
sions by private persons and public authorities of the
EU member states.” Consequently, the Advocate
General concluded that it was for national courts of
the member states (o determine whelher Article Y(3)
had direct elTect within their own internal erder. whilst
opining also that the particular Convention provision
failed to meet the standard criteria of unconditionality
and sufficient precision required for direct effeet to
exist.”

In contrast with the Advocate General's opinion,
the CJEU in considered that it had jurisdiction (o
consider whether Article 9(3) of the Convention wus
directly effective as @ source ol EU law. First. the
Court affirmed that it had jurisdiction to interpret the
Convention on the grounds that it formed an integral
part of the EU legal order in accordance with settled
case law on mixed agreements.” Second, the CIEU

proceeded to assess whether the leld covered by
Article 9(3) fell within the competence of the member
states rather than the Union. The test used by the
Courl to delermine this issue was whether the Union
liud exercised its powers and adopled provisions to
implement obligitions deriving from it. Referring to
its ruling in Eranyg de Berre,” the Court noted that the
an jssue addressed in an inlernational agrecment but
nol yel subject to specilic EU legislation is nevertheless
to be deemed to be part of EU law where the issue
concerns 4 [ield in large measure covered by EU law.
Whilst acknowledging the absence of specilie internal
HEU legiskuion implementing Article 9(3) with respect
to the national level ol the BU member states, the
Court held i this cuse that the issue did however
concern o field in large measure covered by EU Jaw.
Specifically, the CIEU considered that coverage was
provided in the form of the Habitats Directive 92743,
which under its acgis® makes protected species (such
as the brown bear) subjecl to a system of protection
suhject to a system of strict protection from which
derogations muy only be permitted under the terms of
the EU directive (Article 16). For the Court it was
therefore irrelevant that the EU had only adopted
measures to implement- Article 9(3) in respect of the
conduct of EU institutions (via Regulation 1367/06)
and not in respect of the conduct of privale persons or
public authoritics ol the member states.” On this

Jurisdictional point, the CIFEU underlined that it is

“elearly in the interest’ of EU low lor a unilorm
interpretation W be provided in relation o a provision
ol an international accord falling within the scope of
national and EU law, in order to prevenl future
differences of interpretation arising."

Having affirmed the EU legal status of the Aarhus
Convention und specifically the wdccess o justice
provision contained in Article 9(3). the CIEU then
proceeded ta assess the legal effects ol the latter.
Firstly, the Court cousidered Lhe guestion of direct

M Directive 92/43 (OJ 1992 L206/7).

¥ See para. 79 of her Qpinion in Cage C-240/09 Lesouchra-
nerske zoskupenic VLK op cit:. (n. 77.

2 See para. 2 ol the Declaration by the European
Community in accordance with Act. 19 of the Aurhus
Convention op eir,, fn. 74,

"t See purss. 8D-88% ol Advocute CGeneral Sharpston’s
opinion in Case C-240,0909 Lesoochrandrske zoskupenie
FLK op cit.. fn. 77,

M Pyras. 29-31 of judgment in Case C-240/0909 Lesoochra-
ndrsie Zosiupense VLK op it Tne 77,

" Paras. 2731 of judgment in Case C-239/03 Comnission v
Fremee ¢ Eang de Berre s ap cii, T, 79.

"I particular. Articles 12 and 16 in conjunction with
Annex 1V of the Hubituts Directive 92/43 op i, fn. 90.

" Paras. 32-40 of judgment in Case C-240,09 Lesonchra-
zaskupenic VLK op cii., fn. 77.

ara. 41, ibid.

ari. 42, ibid.
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effect. In concurring with the Advocate General on
this paint. it considered that Article 9(3) fails 1o fulfil
the requirements of precise and unconditionality. since
its implementation and effects we predicated upon the
promulgation of « subscquent measure. This was
arguably un unsurprising conclusion to make. given
the open-ended terms of the Convention provision,
although it has been argued that it was open for the
Court to confirm that the Auarhus provision was a
directly clfective source of EU law." However, the
CFEU did not stop at thal point, bul proceeded
sceondly to assess whether Article 9(3) procured other
legal cffects from an:EU lepal perspeetive. The Court
held that, notwithstanding Lthe ubsence of direct elfect,
national courts could not ignore the implications ol
the Convention pravision which, although drafted in
broad terms. was “intended to ensure elTective
environmental protection™ " 1t recognised, in accor-
dance with scttled case law that, in the absence of EU
rules, us in this instance, it was in principle Tor the
member states (o lay down the procedural require-
ments regarding Jegal actions for protecting an
individual’s EU rights such as those under the EU
Habitats Directive, so long as the national rules were
non-diseriminatory and did not render it in practice
impossible or excessively difficull lo exercise such
rights. "™ With reference to the ellectiveness principle.
the CJEU went onto hold Lhat national courts. in
order (o ensure elfective environmenlal protection in
the fields covered by EU law, arc obliged to interprel
their national law “"in a way which. to the lullest extent
possible, is consislent with the objectives laid down in
Article 9(3) of the Aarhus Convention.’™ 10

The CIEU's findings in Lesoochrandrske zaskupenic
VLK are significant in confirming that, as sources of
LU law. the provisions of the Aurhus Convention
contain binding ebligations for nutional courts Lo take
into account for the purpose of interpreting national
rules concerning or affecting rights of access to justice
of the public seeking to uphold EU environmental
legislation.!™ The obligation is, however, somewhat
ambiguons in terms of the Courl’s reference to the
phrase “to the lullest exlent possible™, which could he
interpreted in one of two ways. Oue interpretation ol
the CJEUs phrase could be that the Court has thereby
implicitly suggested that national courts”™ duty is tw
interpret national procedural rules insofar as is
permissible under national law, akin to the doctrine
of indirect effect in case law such as Mor/easing.!" Tn
contrast, the alternative way ol inlerpreting this part
of the CIEUs judgment would be to assess that the
Court has construed that a far more significant
obligation belalls national courts, whereby the latter
are under an absolute duty to ensure thut members of
the public huve uccess Lo judicial review in ling with the
requirements of Article 9(3) i existing national
procedural rules make it effectively impossible or
excessively difficult to secure.!® It is probable that the
CIEU meant the former interpretation, not least given

the fact that Article 9(3) does not itself stipulate a self-
contained obligation, but defers to national rules to
determine the rules on legal standing. The CJEU did
nwot, however, have occasion to consider the legal
impact of the complementary provision of Articles
9(4)-(3) of the Convention. The former provision is
not predicated upon the existence or promulgation of
national rules and requires contracting parties 1o
provide “adequale and eflfcctive remedies, including
injunctive reliel and be Fair™. Arguably, the CIEU
might consider u far more potent form of the
effectiveness principle applying in relation to Article
9(4). akin to the approach taken in the Janacek case.'%
The text of Article 9(5). similar to Article 9(3), is
expressly contingent upon a national decision to take
legislative action and consequently would not be
expected to contain implicit interpretative duties on
national courts.

Clsewhere. the CIEU has consolidated its approach
in Lesooclirandrske zoskupenie VLK by confirming
that, where the EU has adopted particular rules
implementing the three Aarhus pillars, the Union
secondary legislation must be interpreted in light of
the Convenlion’s provisions.!® This consistent seam
of case law confirms the well-established principle of
supremacy of international accords concluded by the
EU in relation to EU secondary legislative rules!'® as
well as recognising the intention of the EU legislative
institutions. which typically make a specific reference
in the preamble to the Aarhus Convention as a key or
primary source for introducing legislation!'® andfor
noting the importance of ensuring that the EU
legislative instrument is inlerpreted in line with the

1t

U See e, Kribmer, Lo (20010 op eir, (.41 at p. 147,

U Para. 45 of judgiment in Case C-240/09 Lesoochrandrsice
coskipenie VLK op i, In. 77,

102 para, 48, ibid.

Y puras. SO-51, ibidd.

04 See C. Reid, “Case Comment on Cuse C-240/09
Lesoochranarske zoskupenie™ (2011) Scor. Pl & Env. Law
Rev. 39 and Ebbesson 1 (2011) op cit., [n. 26 at p. 264.

M3 Cuse C-104/89 Marleasing [1990] BCR 1-4133.

" This interpretation would be akin to the bold appreach
taken by the Court in eases such as Cuse C-237)07 Junacel v
Beayern [2008] ECR 1-6221 which held that members of the
public must be allowed to bring actions before the national
courts in order to uphoid dircetly elfective obligations
contained in EU air quality legislation.

197 Cuse C-237/07 Janacek v Baver op cir., (n. 106.

1% See e.g.. pacu. 41 of the judgment in Case C-115/09 Bund

Jiie Unneelt und Naturschuiz v Arnsberg ( Trianel) [2011]

ECR 1-3673 concerning inlerpretation of the EU Public
Pirticipation Dircctive 2003/35 (O 2003 1.36/17).

" See ey para. 42 of judgment in Case C-308/06
Intertanko v Seeretary of State for Transport (2008) ECR
1-4057.

10 Sea gig., recital 27 of preamble to Direclive 2010/75 on
industrial emissions {OJ 2010 L334/17) and recitals 18-21 of
the EIA Direcrive 2011/92 (Q7T 2012 L26/1).
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Convention,!'! The CIEU has also conlirmed that the
implementation guide published by UN Economic
Commission for Europe (UNECE) in relation to the
Aarhus Convention may be taken into consideration
but is not to be considered to have any binding force in
terms of interpreting the Convention’s provisions.'!”
In light of the above-mentioned jurisprudence of the
CIEU, it is clear that the Aurhus Convention has a
distinet independent legal impact within the EU legal
order as a sowrce of EU law, both direcily and
indirectly. Its direct impuact may be [cll through the
possible use of infringement proceedings by the
European Commission under Articles 258/260 TFEU
or by members of the public before national courts
through direct reliance on those of the Convention’s
provisions able to fulfil the reguirements lor direct
effect. Its indirect and more residual legal impact way
be seen through the deployment by the CIEL of the

principle ol elfectiveness, according to which national
courts are obliged to the fullest extent possible to
ensure that national law is interpreted by them to be in
alignment with Aarhus requirements.

Part 2 of this article, to be published in a subsequent
issue of this jourval. will assess the extent to which the
Union has adopted legisiutive measures to implement
the third pillar ol Aarhus at the tevel ol the member

states of the Uinion as well as analyse the prospects lor

Turther LU legislutive relorm in this arca.

al 5 of the preambles 1o both Directive
to epvironmentul information and
an publc participation. ep i, fn, 28,

M See e, recil
20034 on ace
Directive 2003
ne

(judgment of 16.2.2012 nyr).

See para. 28 ol judgment in Case C-182,10 Sefvay
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EU Impiementation of the
Aarhus Convention’s Third
Pillar: Back to the Future over
Access to Environmental
Justice? — Part 2

Martin Hedemann-Robinson®

This is the second part of a two-part article assessing
the extent to which the EU has fallen short of
implementing its commitments relating lo access to
environmental justice (the third pillar) of the 1998
United Nations Economic Commission for Europe's
(UNECE) Convention on access to information.
public participation in decision-making and aceess Lo
justice in environmental matters. concluded in Aarhus,
Denmark (hereinafter referred to as the “Aarhus
Convention™)! at the level of the EU member states.
Part 1 examined the general BU legal framework and
political backdrop that have served to underpin the
Unien's ongoing efforts to deliver on its international
access to environmental justice obligations. Specifi-
cully, it considered the key obligutions underpinning
the Aarhus Convention, the evolution of the Union's
policy towards promoting access to enviroumental
justice within the EU legal order as sell as the legal
impact of the Convention itself in Union law. This
second part (Pact 2) is structured in two main sections.
Section | assesses the extent o which the Union has
adopted legislative measures to implement the (hird
pillar of Aarhus at the level of the member states of the
Unicon. Section II then analyses the prospects lor
further BU legislative reform in this wrea, with
reference to the recently adopted Seventh EU Envir-
onment Action Programme (2013-2020) (EAP7)? and
the 2003 draft direclive on access (o justice.in
environmental matters (the Draft AJEM Directive)?
which has to date remained on the legislative table bul
not made it into the statute bouks. The paper
concludes with same reflections upon the most recent
policy developments within the Commission services
which, at the time of writing in March 2014, give cause
to believe that publication of a new legislative
initiative may be fairly imminent.

|. EU Legislative Implementation of
Aarhus's Third Pillar

Subsequent to its signature of the Aarhus Convention
in 1998, the EU proceeded to take steps to implement
the three pillars of the international instrument
internally. As already mentioned in Part | of this
article, however, the Union has so far failed o roll out

comprehensive implementation of the third pillar,
aceess (o environmental justice, via EU secondary
leistation. Notwithstanding the absence of u “hor-
izontul” EU instrument implementing the third pillar
of Aarbus, the Union has adopted a limited runge of
legistative measures in order to promote and introduce
certain safeguards for civil society regarding access to
environmental justice al national level. Notably, the
Union has adopled EU legislation securing aceess (o
justice in relation to the fields’ of access (o environ-
mental information and public participation in envit-
onmental decision-muking {first and sccond pillars of
Auarhus). Tt has also adopted uccess o justice provi-
sions within the [amework ol its legislation on
cnvironmental liability. However, these initiatives
have only led so lar to a partial and rather fragmented
state ol implementation of the third pillar o Aurhus at
the level ‘ol the member state. Broad areus of EU
environmental law ure not yet underpinned by EU
sceondary legislative guarantees on uccess o justice,
including notubly the sectors covering air quality,
waste, water, noise and nalure protection. This section
will counsider the exlenl te which the Union has
implemented through the adoption of legislation its
access Lo environmental justice commilments under
Aarhus, as far as the level of the member state is
voncerned. ’

I.I Access (o justice regarding the [irst pillar of Aarhus
(environmental information)

As part of jts original wave of measures in 2003 (o
implement the Aarhus Convention, the EU introduced
access Lo justice safeguurds wilh respect to the first
pillar of the Convention, namely with respect to the
policy area of access to environmental information.
These are sufepuords housed within Directive 2003/4
on public access to environmental information (the
AEI Directive).?

The inclusion of uccess to justice safeguards in the
AEI Directive follows directly from the requirements
set out in the Aarhus Convention. Whereas Article 4 of
the Convention establishes righls to environmental
inlormalion. Article Y underpins this with a comple-
mentary right of members ol the public to independent
review ol decisions concerning information disclosure.
Specifically, Article 9(1) o' Aarhus requires contracting

* Senior Lecturer in Law, University of Kent. UK. Former
administrative lepal officer ot the European Commission’s
Enviroument Directorate-General in 2001-3.

' 2161 LINTS 447. The test of the Convention is accessible
on the following UNECE website: www. unece.org

* Decision 1386/2013 on a General Union Environment
Action Programme to 2020 “Living well, within the limits of
our planct™ (OJ 2013 L354/171).

Y COM(2003)624 final, Commission proposal for a Directive
on aceess (o Justice m environmental matters, 24.10.2003.

1 O1 2003 141126,
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parties to ensure that members of the public have
access to u review procedure if dissatisfied with the
response piven by @ public authority to 4 requesl for
information. Article 9(1) stipulates that contracting
parlies must ensure within their national kaws that any
person wha considers that his or her request Tor
information has been ignored, wronafully refused.
whether in part or in full, inadeguately answered, or
otherwise not deal with in accordance with Article 4 of
the Convenlion. has access 10 & review procedure
before a court of law or another indepenclent and
impartial body established by law. The provision also
requires that where a party provides for judicial review
befare a1 court of v, it must also oller access Lo free
or “inexpensive” and Sexpeditious” procedure under
Jaw for the purpose ol cither reconsideration by u
public authority or review by an independent and
impartiul bady other than a court of law. In addition,
decisions by review bodies which are finul must be
binding on the public authority holding the informa-
tion and reasons shall be stated in writing, at leasl
where aceess (o information is refused. Article 9(1) of
the Convention is also camplemented by other more
general safeguards regurding aceess o justice con-
tained in Articles 9(4)-(5). These Convenlion pravi-
sions have been considered earlier above. Article 9(4)
is especially important in this regard, requiring in
particular that contracting parties provide “adequate
and effective remedies, including injunctive reliel
where appropriale” which are “[uir, equitable, timely
and not prohibitively expensive”.

The implementation of Article 9(1) of Aarhus by
the AEI Directive offers lo some extenl more sule-
guards than required in the Convention. Specifically,
whereas the Convention foresees the possibility af a
contracting party offering a single {non-judicial)
review procedure to information applicants, the AET
Directive requirés EU member stales (o secure W0
review channels. The relevant provisions are s¢tout in

~Article 6 of the dircetive. Firstly, Article 6(1) ol the
AEI] Direclive requires member slules lo ensure that
an applicant for environmental information from
compelent nalionul authorities has access o an
administrative review procedure, Specifically. this is
to entuil fres ar inexpensive and expeditious access to i
procedure through which contested conduet of the
public authority concerned i retation to an informa-
tion request may be cither recansidercd by iU or
another public authority, or subject ta an acdminis-
trative review by an independent and impartial
slatulory body.

Secondly, Article 6(2) ol the AEI Directive requires
member states additionally to ensure that an applicant
hus access to o court of law or another independent
and impartial statwtory body, 50 that the conduct of
the public authority concerned pray be reviewed and &
final decision made. Article 002) also provides the
option for member slates o enable third partics
incriminated by information disclosed to have “aceess

to legal recourse™. By virtue of Article 6(3), final
decisions under Article 6(2) are required to be binding
on the public authority holding the information
concerned. [n addition reasons are to be provided, at
least where nccess to information is refused.

I hese requirements constitute a significant advance
on the position under the former EU legislation
preceding the AEIL Directive, according to which
member stales were simply requircd in broad terms
Lo provide the availability of a “judicial or adminis-
trative review” of any decision by a compstent
authority regarding access 1o information requests.’

On the other hand, the AEI Directive’s access to
justice provisions appear relatively weak in certain
other respects. [n particular, the right to judicial
review or review by an independent body contained in
Article 6(2) of the directive omits to incorporate the
pencral complementary safeguards contained in Arti-
cles 9(4)-(5) of the Convention. However, the jur-
isprudence of the Court of Justice of the European
Union (CTJEU) makes it clear that the EU legislation
implementing the Aarhus Convention must be inter-
preted in line with the latter taking into account in
particular the express reference in the preamble that
EU law provisions “musl be consistent with” the
Convention.” Accordingly, the access to justice safe-
suards in the AEI Directive are stronger than they
may [irst appear. However, of course, the safeguards
contained in Article 9(4) arc rather goneral 1n nature
and open to inlerpretation. It would have been far
better had the AEI Directive -incorporated specific
obligations on these aspects [rom the outset. As it is,
the directive leaves member states with a substantial
amount of discretion in this field § malding it unclear as
to what umounts to a minimum set of binding
obligations with respect to key issues concerning
public access Lo justice.”

* Gee Art. 5 of former Directive 90/313 on the freedom of
sceess to information on the environment (0T 1990 L158/
56).

© Sec in particular Case C-115/09 Bund fiir Unmwelt und
Naturseh= § Trionel) [2011] ECR T-3673 al pasa. 41 of
judgment. (Al judgments aof the CJEU may be nccessed from
the Court’s website: ltlp:/jeuria.europa.eufju s{recherche.jsf).
T Recital 3 of the preamble to the AEL Directive 2003/4 op
cir. fn 4.,

% As noted also by Ryall A, Implementation of the Aarhus
Convention through Community Law (2004) £nv. Law Rev.
at p 276.

9 In its recently published first report in 2012 on the
application of the AEI Directive (op cir. fu 4) the
Commission did not, however, aise any concerns in refation
to access 1o justice lramework of the directive:
COM(2012)774 Commission Report an the expericnce
pained in the application of Direclive 2003/4, 17.12.2012.
T 61 2003 L156/17.
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1.2 Access to justice regarding the second pillar of
Aarhus (public participation in environmental
decision-making)

As with first pillar issues, the EU introduced access (o
justice protection with respect to the Union's imple-
mentation in 2003 of the second pillar of the Aurhus
Convention concerning public participation in relation
to certain decisions relaling to the authorisation of
specific industrial activities affecting the environmenl.
The original EU implementation instrumenl was
Directive 2003/35 providing [or public participation
in respect of the drawing up of certain plans and
programmes relating to the environment and aimend-
ing Directives 857337 and 96/61 (herealter referred to
as the “EU Public Participation Directive” ). Subse-
quently, the access to justice provisions contuained in
the EU Public Participation Directive have been
effectively relocated within more recent EU legislation.
as will be explained later below.

The incorporation of uccess Lo justice provisions
with the EU Public Participation Directive constituled
a natural implementation response (o the requirementy
of the Aarhus Convenlion. Article 6 of the Convention
establishes a series of related rights for members of the
public to be able (o participate in decisions to be taken
by public authorities on whether certain proposed
industrial projects listed in the Convention’s Annex
and other unlisted proposed uctivities potentially
having a significant effect on the environment should
be authorised. Article 9(2) ol Aarhus sets oul a
complementary set of access to justice rights [or
members of the public, with the purpose of enabling
them to be able to have recourse Lo independent review
over such decisions where the public considers a
decision has breached the requirements of Article 6,
Specifically, Article 9(2) requires contracting parties to
grant members of the public, subject to certain legal
standing (focus standi) requirements, o right access to a
review procedure belore a court and or an alternative
independent and impartial statutory body Tor the
purpose of challenging the substantive or procedural
legality of the conduct of public authority concerning
a matter caught by Article 6 decisions.!! This right is
flanked by supporling protections and guaranlees set.
out in Articles 9(4)-(5) and discussed in earlier
sections. The right of review contained in Arlicle 9(2)
in respect of second pillar decisions is arguably weaker
than its counterpart in Article 9(1) reluting to aceess 1o
information in the sense thal Article 9{1) guarantees
applicants recourse 10 a sepurate. “free or inexpen-
sive” non-judicial review mechanism where parties
also provide for review before a court. Under Article
9(2) of the Convenlion contracting parties are obliged
to ensure that members of the public have access (o
such a review procedure, either where they have u
“sufficient interest™ or “maintaining an impairment of
right” depending upon the administrative procedural
legal requirements set by national law. These terms
broadly reflect the position commonly adopted by

contracting puarties with respect to judicial review
proceedings, namely in estublishing criteria for limit-
ing possibilities o members of the public to have legal
standing to bring claims in respect of administrative
decisions unless they are able to demonstrate a
particular private interest or ather special cannection
in relation Lo the dispute. The stringency of the criteria
vary considerably amongst the legal systems of the
conlracting pattics.

As a matter of gencral principle, the Aarhus
Convention delers to the law ol contracling purlics
to determine the issue of legal standing. Accordingly,
the terms “suflicient interest™ and “impairment of
right™ are not terms delined by the Convenlion itself.
However, the Convention at the sume time qualifies
contracting parties’ aulonomy in certain important
respects. Firstly, Article 9(2) requites parties to ensure
generally that the definition of a suflicient interest or
impairment of a right defined under national law is
consistent with the “objective ol giving the public
concerned wide uccess (o justice™ within the scope of
the Convention.” Secondly. the provision also stipu-
lates that non-governmental environmental organiza-
tons (NGEOs) should be given access (o the review
procedure, irrespeclive of whether they are deemed to
have either a sulTicient interest or an inmipaired right
under nutional Taw, if they meet the requirements of
Article 2(5) of the Convention. Article 2(5). which
defines the tern “the public concerned ™ and provides
Tor preferential recognition in this context for NGEQOs,

stipulales:

5. "The public concerned” means the public
affected or likely lo be affected by, or having an
interest in, the environmental decision-making; for
the purposes of this definition, non-governmental
organizations promoting environmental protection
and meeting any requirements under national law
shall be deemed to have an interest.”

I s evident. though. Trom this provision that the
degree ol preferentinl status of NGEOs remains
ultimately dependent upon how each contracling party
decides to conslruct recognition requirements for such
orgaunizations. The Aarhus Convention effectively
allows contracting parties a wide margin of discretion
in providing for broad or narrow recognition of
NGEQs. However, in promoling wide nccess (o justice

" Articie 912) of the Aarbus Convention allows lar the

possibility of contracting purties establishing o preliminary
review procedurc beforc an administrative authorily or
requiring that administrative review procedures must be
exhausted prior (o recowrse o the incdependent review
lemcecl ure.

~ See Ebbesson J, "Access o Justice al the National Level:
Impuct of the Aarhus Convention and EU law™. Ch 9 in
Pallemaerts M.(ed) The darhus Convention ar Ten: Interuc-
tionx and (enxions belween Conventional Jmernational Law
and EU Envirenmentul Law (2001, Europa Publishing) at p
258,
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the Convention also reflects an understanding thal the
common raditional approach applied n severul
jurisdictions 1o limit legal standing of the public o
challenge administrative conduct, insofar as claimunts
are unable to show that their individual rights are
unaffected by such conducl. is unsuitable to dealing
with situations where public authority behaviour may
pive rise 1o or exacerhate diffuse types of environ-
mental damage (eg. air pollution, habitat Joss). 3

As mentionced above, the EU Public Participation
Dircetive was the original Union legislative instrument
to implement the second pillar of Aarhus. For this
purpose, a key aspect of the 2003 directive was its
amendment of two key legislative instruments relating
to authorisution of industrial activities affecting the
environment, namély the former 1985 directive on
enviconmentul impact assessment (E1A Directive 85/
137 and 1996 directive on integrated  pollution
prevention and control (IPPC Directive Y6:61)."" An
integral part ol the amendments was the incorporation
of aceess to justice provisions in the two former
directives.'® Subsequently, these provisions have been
(cansferred to the most recent versions of the Union
legislation on impacl issessment and [PPC, namely
Article 11 of the codified Directive 201 1/92 on the
assessinent of certain public and private projects on
the environment (the “EIA Directive ™)' and Article
25 of the recast Direclive 010/75 on ndustrial
emissions (integrated pallution prevention and con-
trol) (the “Industrial Emissions Directive”).'® Both
provisions contain a virtually literal implementation of
the requirements of Article 6 of the Aarhus Conven-
tion, As is the case with the AEl Directive, both
legislative instruments make specilic reference to the
Convention in their preambles and make it evident. as
recognised by the CICU.Y thal interpretation of the
EU lepislation (eg. on uccess to justice) musL be
interpreted in line with Convention requirements.™®

Predictably, both sets of access to justice provisions

contained in the ETA Directive and Industrial Emis-
sions Directive are struclured on a similar basis, cach
with five subparagraphs sharing the same functions
and virlually the same wording. Accordingly, it is only
necessary (o reproduce the nccess (o juslice provisions
of one of (he instruments here. those of the EIA
Directive being selected. Article 1! of the EIA
Directive (as successor O Article 10a of lormer
Directive 83/337) states:

“1. Member Stutes shall ensure that, in accordunce

wilh the relevant national legal systews, members of

the public concerned:

(a) having o sulficient interest. of alternulively:

(b) maintaining an impairment ol right, where
administrative  procedural law of a Member
State requires this as a precondition;

have nccess to a review procedure before a court of

law or another independent and impartial body

estahlished by law to challenge the substantive or
procedural legality of decisions. ucls or omissions

subject Lo the public pa rlicipation provisions of this
Directive.
5 Member States shall determine at what stage the
decisions. acts or omissions may be challenged.
3. What constitutes a sufficient interest and impair-
ment of a right shall be determined by the Member
States, consistently with the objective of giving the
public wide access L0 justice. To that end, the
interest of any non-governmental organization
meeting the reguirements in Article 1(2)2! shall be
deemed sufficient for the purpose of point (a) of
paragraph 1 of this Article. Such organizations shall
also be desmed to have rights capable of being
impaired for the purposc of poiat (b) of paragraph
| of this Article.
4, The provisions of this Article shall not exclude
the possibility of a preliminary review before an
administrative authority und shall not affect the
requirement of exhaustion of administrative review
procedures prior to recoursc o judicial review
procedures, where such a requirement exists under
national law.

Any such procedure shall be fair,
timely and not prohibitively EXpensive,

equitable,

13 Gee Loe M., FU Environmenial Law: Challenges. Change
aned Deeisivn-Muaking (2005, Hart) ot p 139,
W Farmer Directive ¥5/337 on the assessment of the effects
of certain public and private projects on the environment
&l;).i 1985 L175/40), as amended.
Former Directive 96/61 concerning integrated pollution
revention and control (OJ 1996 1.257/26).
6 Specifically, Article 10a of former Dir.85/337 and Article
154 of former Dir.96/61 (as introduced by virtue of Arts.3
and 4 respeetively of the EU Public Participation Directive
2003735 ap eir. [n 10).
' 01 2012 L2671
15 (35 2010 L334/17.
9 gee Case C-115/09 Bund fiir Umwelt und Naturschutz
( Trianel) op cil. [n 6 at para. 41 of judgment, Case C-416/10
Frisan and others (judgment of 15.1.2013 nyr) at para.77 of
judgment, und Cuse C280/1 1 Edwards and Pallikaropoulos
{judgment of 11.4.2013 nyr) at pira. 26 of judgment, in
which the CIEU has confirmed access to justice require-
ments in the EU legislation relating to impauet ussessment or
|PPC matters nced Lo be interpreted in linc with the
requirements ol the Convention.
26 See recital 27 of the preamble to the Industrial Emissions
Directive 2010/75 (op cit. fn 18) and recitals 19-21 of the
L}rcnmbie lo the EIA Directive 2011/92 (op cil. tn 17).
21 A5, 1(2)(e} B1A Directive (0p ¢ir. fn 17), in implementing
Art. 2(5) of the Convention, states:
“(e) *public concerned” meuns the public affected or likely
1o be alfected by. or having an intercst in, the
cnvironmental decision-making referred to in Article
2(2). For the purposes ol this definition, non-govern-
mental organizations promoting environmental protec-
tion and mesting any requirements under national law
shall be deemed to have an interest”.
An identical definition of NGEOs is contained in Art. 25(3)
ol the Industrial Emissions Directive 2010775 {op cit. fn 18).
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5. In order to further the effectivencss ol the

provisions of this Article, Member States shall

ensure that practical information is made available
to the public on access to administrative and

Jjudicial review procedures.”

Since EU legislative implementation of the second
pillar of the Aarhus Convention, the CIEU has had a
number of apportunitics to provide elarification on
various aspects of the accompuanying access (o justice
provisions. Notwithstunding the often generul nature
ol the provisions, the Courl has made 1t clear that the
EU legisiative requirements on access (o environmen-
tal justice in relation to second pillar decision-making
constitute significant legal constraints on the auton-
omy of member states to construct their administrative
and judicial review systems. The legal terminology
employed in the EU legislulion not only constitutey
part of the autonomeus body ol norms that collec-
tively form Union law (and so independent and
distinct from national legal interpretation), but also
is required to be interpreted in line with key objective
underpinning the access to justice provisions of
providing *“wide access™ 1o review.” Judicial clarifica-
tion from the CIEU on various aspects of the EU
legislative provisions, provided notably lo national
courts via the medium of the preliminary ruling
procedure under Article 267 TFEU, has resulted in u
cementing and greater specilication of member state
(and consequently national court’s) obligations cma-
nating from the EU legislation. To date, the CIEU has
already had oceasion Lo consider a range of legal 1ssues
arising from the operation of the EU aceess to justice
provisions, including nolably in relation lo legul costs,
legal standing requirements, privileged stutus of
NGEOs und interim rehief. [t should be borne in mind
that this emerging seam of case law is relevant to the
entire the spectrum of EU legislation on access to
environmental justice, not simply confined to provi-
sions derived from the EU Public Participation
Directive, given the similarity of wording and lunction
of access to justice legislative provision. Some of the
key aspects and implications of the case law is
considered here.

An important part of the emerging jurisprudence of
the CJEU has been on the question of legal cosls
relating to review procedures, namely those relating to
court fees as well as in particular legal represcntation.
It is apparent that such costs may in practice be
substantial for litigants, not least in jurisdictions which
apply the principle of legal costs of both sides having
to be paid by the loser such as in relation Lo the courts
of the UK and lreland. Those drafting the Auarbus
Convention recognised that this issue could be a
problem in deterring members of the public and/or
NGEQs from seeking recourse to judicial review
mechanisms as 1 means of assisting the enforcement
of environmental legislation. As a consequence Article
9(4) of the Convention requires contracting parties Lo
ensure that legal costs are not “prohibitively expen-

sive” und this general requirement has also been
incorporuted into the EU legislation implementing the
international instrument. Al the same time, it is
evident thut this requirement of itself in offers
relatively limited assistance lo members of the public
and NGEOs. Notably, litigants are not entitled to
“free or inexpensive’ access Lo a review procedure as is
the case in relation (o reviews ol decess o environ-
mental iformation decisions under Article 9(1),
neither are there any guarantees afforded i relation
1o legal aid in the Convention. Accordingly, public
interest environmental Iittgation is allowed (o remain
an expensive and accordingly risky enterprise for
members of the public and NGEOs alike.

In a few cases already the CIEU has had occasion
to interpret the requirement in relation to prohibitive
costs in relation to costs awards being imposed on
unsuccessful litigants.”Y The case law has been
important in (leshing out the implicit parameters ol
this obligation. Although neither the Aarhus Conven-
tion nor the EU's implementing legislation defines
what “prohibitively expensive™ means, the CIEU has
taken note of (whilsl not accepting as definitively
binding) the Convenlion's implementation guide in
this respect, which indicates that costs must not be so
expensive as lo prevent persons seeking a review in
approprizite cases.™ The CIEU has conlirmed the
prohibition broadly to cover all the costs arising from
a claimant’s participation in legal proceedings,® thus
including any fees imposed by a courl as well the costs
ol legal representation.”® That legal representation lees
are covered s particularly importaal, as they typicully
constitute the bulk ol costs invelved 1 litigation,
particularly so in the vontext of legal disputes
conducted in jurisdictions. such us the UK and
Ireland, which are bascd on adversarial approaches
to justice and employ costs rules that stipulate as a
matter of principle that the loser should beuar both
parties’ costs (“costs follow the event™ rule). More-
over, in Comntission v UK the CJCU held that any
imposition of a cross-undertaking in dumages required

2 Gee eg. paras 29-31 of judgment in Case C-260/11
Edwards and Pallikaropoutos op cit. Tn 19,

2 See nolably Cuse C-427;07 Commission v Ireland [2009]
ECR [-6277, Case C-260/1 1 Echverrds and Pallikaropoulos op
cit. fn 19 and Case C-330:1 1 Conungssion v UK (judgment ol
1322004 nyr).

Y See para. 34 of judgment in Case C-260011 Edwares and
Pallikaropeios (op i T 19),

B Gee op. Case C-42707 Commssion v lreland (op cit. fn 23)
ul pira.92 of judgment and Case C-260711 Edveards (op cil.
fn 23) at para.27 of judgment.

2 previously, there had been some doubt expressed in some
quarfers as to whether the term “costs™ under the
Convention covered expenditure incurred Tor legal repre-
sentation in proceedings (in addition o court fees), such as
in the Ivish High Courl in Sweetnr v An Board Pleanla and
the Attorney General [2007) TEHC 153,
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to be paid an applicant for interim relief is also subjeet
to the prohibition.® Again, this is an importiant
development, given that in the not so distant pust
the levying of such undertakings could be so sub-
stantial s0 s 10 have a chilling effect on public interest
environmental litigation brought by NGEOs. a3 in the
Lappel Bunlk ¢
Whilst (he Court hus accepled thar costs orders
relating 1o costs incurred rom participation in the
pational judicial review procedure may be imposed on
unsuccesstul Titigants,? at the same time it has held
(hat member stules must ensure that these may never
excecd the threshold of being prohibitively expensive.
Accordingly. a discretionary practice on (he parl of
pational courts not o impase or 1o impose reduced
costs uwards on impecunious litigants has been held by
the CJEU to violate the requirements of the uccess to
justice provisions contained in the EU Public Partici-
pation Dircctive (as now contained in Acticle 11 of the
EJA Directive and Article 25 of the Industrial
Emissions Directive). ™" In Edhwardy and Conmission
v VKR the CTEU has confi rmed that (he discretionary
praclice of UK courts Lo award  prolective cosls
orders™ contrivened the secess (o justice requirements
of the EU Public Participation Directive, largely on
the basis that such awards constituted an uncertain
und therefore insufficient implementation of the duty
Lo ensure against prohibitive cosis. The successful
infringement action brought by the Commission
against (he UK [ollowed @ previous recommendation
by the Aarhus Compliance Committec® in 2010,
which concluded that the UK breached infer afio 1he
requirement in Article 9(4) of the Convention against
prohibitively expensive legal costs.’s The CIEU in
Edwards and Commission v UK also clarified that
legal costs assessment for a litigant by a national court
must be undertaken to take into account the interests
of the litigant (as rights holder) as well as the public
interest in protecting the environment, Accordingly, &
costs assessment needs to be seen Mrom both a
subjective and objective perspective by nalional courts.
Specilically, nol only should the financial situation of
the litigant be taken into account but also national
courts must cousider whether the costs are not
unreasonable from an objective standpoint, taking
into account that the public and NGOs are enlitled to
play an active role in defending the environment For
this purpose. the CIEU hus acknowledged that
national courts could lake into account the following
fuclors Tor the purposes of assessing the level of costs:
whelher the litiganl has 2 reasonable chance of
succeeding: the impartance of the casc for both litigant
and enviromnental protection; degrec of complexity of
law and review procedure; and whether the claim is
frivolous.™ Such an assessment must be carried oul at
all levels of stages of appeals. it being irrefevant
whether o claimant has so far been deterred (rom
bringing at legal claim before the national courts* As
from April 2013, new rules have been introduced in the

UK in order 1o cap the amount of legal costs that
judicial review applicants may face in proceedings
subject Lo the Aavhus Convention.™®

The CIEU has also had occasion 10 consider the
ambit of rights of legal standing and associated rights
ol members of the public and NGEQs to have access
o national judiciul review procedures. In Gemeinde
Alirip® the Court clarified thal, notwithstanding the
broad discretion accorded 1o member states in
determining the legal standing of members of the
public to seck legal review of second pillar environ-
mental decisions under the aegis of the access to justice

T Case C-530/11 Compission v UK (op eil. fn 23) at paras.
6d-71 of judgment.

3 Ry Sec. State for the Environment ex parte RSPB [1997]
Erv LR 431.5ee also Macrory R/Westuway N, “Access Lo
Environmental Justice: A UK perspective”, Ch 1l in
Pallemuerts (ed) The Aarhus Convention ar Ten: [nteractions
el rensions benveen Conventional International Law and EU
Envirommental Law (2011, Europa Publishing).

W age Co427/07 Commission Treland (op cit. n 23) at
para. Y2 of judgment. Cuse C-260711 Echwards and Pallitear-
opoulos (op cif. [n 19) al pard. 25 of judgment und Case C-
53011 Commission v UK (op cit. fn 23) al para, 44 of
_'gu dgment,

0 Cop Cuse C-427/07 Commission v Ireland (op cir. fn 23)
and Case C-530/11 Commissivit v UK (op cit. fn 23).

W Case C-260/11 Edwards and Pallikaropoules (op cit. fn
19).

32 ge C-330711 Conunission v UK {op cil. fn 23).

2 Notably, in £ (Corner House Research) v SSTI [2005]
EWCA Civ 192, For un wverview of the UK jurisprudence
in this urea, see cg. Bell §/MeGilliveay D/Pedersen O,
Environmental Law 8th ed. (2013, Oxford) at pp 344-346.

™ gz Aarhus Complaints Committee Findings and Re-
commendations with regard o Communication ACCC/C/
2008/33 concerning compliance by the UK, 21.9.2010 (UK’s
implementation of access to environmental justice require-
ments)

¥ e issue of member state compliance with Art. 9(4) of
the Convenlion was ulso the subjeet of 4 written question
from the European Parliament lo the European Commis-
sion: E-002454/2011 (PE 461.596) (Questions from MEPs
Lambert and Bélier).

36 pyya.d2 of judgment in Case C-260/11 11 Edwards and
Pailikarepoulos (ap cit. fn 19y and para. 49 of judgment in
Case C-530/11 Commission v UK (op cit. fn 23).

3 para.ad of judgment in Case C-260/11 vp cir. Mn 27and
paras S0-31 of judgment in Case C-330/1111 Commission ¥
UK (udgmenl of 13.2.2014 nyr).

¥ pructice Direction 45 introduced by virtue of the Civil
Procedure {(Amendment) Rules 2013 (SI 2013 262) seis 2
costs cup for judicial review applicants in relation to matters
covered by the Convention: specifically a cap of £5,000 for
individuals and £10,000 for other persons (eg. companies,
NGEDs). For a comment on these changes, see D. Hart,
“Case Commentaries: The CIEU on “prohibitively expen-
sive™ und the new protective costs order regime” (2012) 6
Environental Liakilin: 257-238.

¥ Cuse C-12012 Gemeinde Alirip and Others v Land Rhein-
feet-Pjal- {judgment of 7.1 2013 nyr).
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provisions of the EU Public Participution Directive,
this autonomy was by no means unqualified. In
particular, any conditions fixed by members siates
relating to sufficiency ol interest or existence of an
impairment of right must accord with the standurd
principles of equivalence and effectiveness us applic-
able to national procedural rules zoverning remedies
in relation to the safeguarding to EU legal rights®
The Court noted that the latter principle requires that
any national requirements relating Lo focus standi must
not make it in practice either impossible or excessively
difficult to exercise second pillar rights, in order to
give the public concerned “wide aceess Lo Justice™,
with 2 view lo contributing to preserving, protecling
and improving environmental quality and public
health.4!

Elsewhere, the CIEU has appraised the privileged
legal status afforded to NGEOs under the aegis of the
EU Public Participation Dircctive. In drasherg®® the
CIEU confirmed that the access [0 justice provisions
of the EIA Directive (specifically now Article 11(3))
guarantee a directly effective right 1o a Judicial or
-independent review process, irrespective ol whether or
pot an NGEO fulfils the requirements of a sufficient
interest or impairment of right stipulated by national
law for members of the public to have access to such a
review in respect of public authority conduct. Accord-
ingly, member states are not entitled simply to assume
that they may conflale the standard legal standing
requirements applicable to members ol the publiv with
those of NGEOs, otherwise this would according (o
the Court be contrary to the principle of effectiveness,
in not allowing such associations to have access solely
on the ground that they protect the environmental
public interest® In Djurgdrden®! the CIEU also
underlined that member states must ensure that they
construct requirements governing Lhe legal standing of
NGEOs in a manner that accords with the peneral
principle of effectiveness and obligation (in Article
11(3) of the E[A Directive} to secure “wide uccess™ Lo
legal review procedures.® In that casc, the CTEU held
that Swedish law had breached its EU legislative
obligations on access to justice under the EIA
Directive in having required an applicant NGEO Lo
have at least 2,000 members. The Court considered
thal national rules may net fix minimum membership
levels of NG EOs at such a level running counter to the
directive's objectives to ensure wide nccess to justice,
which had been the effect of national rules in this
instance. Tt was irrelevant thut the NGEO in qusstion
had an opportunity fo express its views in the
participatory phases of the relevant decision by a
public authority, or that conceivably the NG EO could
have lobbied other larger NGEQOs to seek judicial
review,

The CIEU has also been instrumental in other
respects in entrenching the access to justice rights
concerning EU implementation second pillar legisla-
tion. In particular, the Court has confirmed that

interim reliel must be wvailable as 4 remedy as an
implied integral part of the access to justice legishtive
package. notwithstunding the absence of an express
requirement fo this elfect contained in the EU
fegishutive rules. In Krizan?? the CIEU confirmed, with
reference to its general jurisprudence on natienal
remedies in respect of breaches of Union law *
confirmed that that the exercise of cights under (the
then eguivalent to) Article 25 of the Industrial
Emissions Directive must include the possibility of
reguesting it national courl o order inferim measures
for the purposes ol preventing pollution, including
where necessary by way of temporary suspension ol a
permit ™ This judicial conclusion is supported by the
obligations contained in the Aarhus Convention,
which in Article 9(4) requires that “injunctive relief,
where appropriate™ shall be provided in national
review procedures, This is au importunt recagnifion
that availability of interim relicl muy be critically
important in arder Lo prevent irremediable environ-
mental damage that is linble Lo arise rom an
erroneous administrative decision o authorise a
purticular development project.™ The CTEU has also
made it elear that the utilization of review procedures
in order to uphold EU environmental legislation may
not be obstructed per se on grounds that a judicial
decision arising [rom such u review inlerferes with
fundamental personal reedoms of an operator.
Specilically. in KriZen the CIEL conlirmed that a
judicial annulment of o permit granied in breach of
sccond pillar rights may not be construed as an
wnlawhul interference with property rights guaranteed
under Article 17 al the BU Charter of Fundamental
Rights. In Commission v UK?' the CIEU condemned
the UK government for failing to ensure that UK law
ensured that applications for interim relief were not
prohibitively expensive as required by the uceess to
justice provisions conlained in the EU Public Partici-
pation Directive. In the UK, an applicant for an
interim injunctions in the context of environmental
judicial review proceedings may be subject to the
imposition by a vourt of a cross-undertaking in
damages. the purpose of which is to ensare the party

" Para. 45 of judament. ibid.

146 ol judgment, ihid.

ase C-115709 Bundd fiir Unomvelt und  Nuaturschulz v
Arnsherg ( Trianel) op cit. In 6.

* Paras. 43-47 of judgment. ibid.

4 Cuse C-263/08 Djurgdrden—Lilla Fdrtens M iljisk ydds( -
ening v Stockholm [2009] ECR 1-9967.

4% Pura. 45 of judgment. ibid.

o paras. 47-51 ol judgment. i,

e Co416: 10 Krizan wnd Qihers ap cit. In 19,

¥ Gee op. Cuse C-213,89 Fucrorrame [1990] ECR 1-2433.
0 parns. 107-109 of judgment in Case C-416/10 KriZan and
Others (op cil. [a 19).

M Bhbesson J (2011) op cif. fu 12 at p 260.

51 Case C-530711 Commission v UK op eir. n 23,




15§ European Energy and Envirorimental Law Review Augus! 2014

el e BRI e

The Aarhus Convention’s Third Pillar

subject to the injunction is compensated il the cowrt
subsequently decides that the injunction und that party
sulfers u quantifinble financial loss as & result ol
complying with the injunction. The CJEU lound that
the UK's procedural rules were insufliciently cleir so
as to ensure that they complied with the ban apainst
prohibitive cosls, the UK government having merely
asserted that in practice such financiul orders are not
always impased by UK courts and not demanded from
impecunious litigants.™

1.3 Access (o justice regarding the third pillax:
environmental law enforcement

Notwithstanding the Union’s efforts 1o implement the
Aurhus Convention Lthrough the adoption of a runge
of EU legislative instruments, its implementation of
the Convention's requirements relating Lo access fo
justice remaing incomplete, As discussed above. the
Union hus taken meuasurcs 10 cnsure that legislative
safeguards are put in place at national leve) to ensure
that civil saciety has access (o Jepal review mechanisms
in order to ensure that the first two pillars of the
Convenlion (namely the rights of access o environ-
mental information and public participation in envir-
onmentitl decision-making) are respected. However,
the Union has so far failed to ensuie at national level
the complete implementalion of the third dimension (o
access Lo justice requirements uncler Aurhus, speciti-
cally Article 9(3) ol the Convention which requires
conlructing parties to ensue that the public has access
Lo legal review procedures to challenge conduct of
public or private entitics which contravene the
requirements of environmental law of the conlracting
parties, Specifically, the EU has not legislated to
suleguurdd a peneral right of uceess (o justice al
pationul level for civil sociely Lo use in order Lo secuie
enforcement of EU environmentul law. the Commis-
sion's original legislative proposal in this regard (the
Draflt AJEM Directive) having so fur remained on the
shelf dus to member state resistance. As u conse-
quence, the Union has taken few steps 10 implement
Article 9¢3) of the Convention with legislation {argeted
al the national level (ie. adherence by EU member
slates). The nolable exception to this omission has
been the Environmental Liability Directive 2004/35.%
which provides access 1o justice saleguards for the
public including NG EOs in respect of ensuring that
national competent authorities adhere Lo the directi-
ve's requirements regarding remediation of environ-
mental clamage generated as a resull of braches of EU
environmental Jaw. The specilic access 10 justice
provisions al Directive 200435 will be considered
below.

1.3.1  Aceess 1o justice under Directive 2004]35 on
environmental liohility [ £L Directive)

An important source of EU law reluting Lo access Lo
environmental justice is Directive 2004/35 on environ-
mental liability with regard to the prevention and

remedying of environmental damage (hercinafter
relerred 10 as the “EL Directive”). The principal aim
of this instrument is to establish, in accordance with
(he “polluter pays” principle. a legal framework for
the purpose of ensuring  that member states are
equipped with the requisite legal tools (n order to
ensure that operators carrying out certain industrial
related aclivities and causing actual or threatened
damage to the environment are legally held Lo account.
The cnvirommental liability regime established under
the EL Directive focuses exclusively on scouring the
prevention and remediation of damage to the environ-
ment. [t does not affect cxisting rights that private
persons eijoy under the civil law af the member states
to compensation and other remedies in relation to
impairment to the enviconment that causes damage to
their personal legal intcrests (such as physical well-
being or property rights in land). The EL Directive
effectively eatered into force three yeuars after its
adoption in 2004, with member states required to have
transposed il into national law by 30 April 2007.5 The
EL Directive focuses on the key role that public
authorities of the member states are to play in taking
requisite action in order to ensure thal such operators
tuke appropriafe preventive or remedial steps in
velation 1o environmental damage caused or threa-
tened as a result of their Activities. EU member states
are required 1o designate compelent authorities (o
ensure that the requirements of the EL Directive are
fultilled (hereinafter referred to as “competent autho-
rities™).% Detailed consideration of the substantive
requirements of the EL Directive falls outside the
scope of Lhis article; analyses of its provisions are
considered elsewhere. ¥

However, il is important to note that the EL
Direclive provides important procedural rights for
member ol the public and NGEOs enpaged in
environmental law enforcement at national level.
Specifically, Articles 12- 13 of the EL Directive contain

41 Puras. 69 and 71 of judgment, ibid.

3 i, 2004735 on enviro nmental linbilily with regard to the
prevention and remedying of environmental damage (OJ
2004 L143;36) as amended by Directives 2006/21 (0T 2006
L102/15). Dircctive 2009/31 (O1 2009 L140/114) and
Directive 2013/30 (01 2013 L178/66). A consolidated
version of the EL Directive is available for inspection on
the EUs EULEX website. Information about the EL
Dircctive may also be found on the European Commission’s
DG ENV website al: hllp:f}ec.eur,opa.cu,h:u\fifonmenr,'legal,'
1ij;ll'.»ilil)e‘_a‘irld':_‘,\;l‘:lm.

1 Qee recital 11 10 the preamble und Art A(3) of the EL
Directive 2004735 op cil. fn 53.

At 19, dbid.

3 At 11 ibid.

57 Gee cg Hedemann-Robinson M., Enforcement of EU
Environmental Law: legal Issues and Challenges (2007
Routledge Cavendish) in Ch 13 and Krimer L, EU
Environmental Law 7th ed. (2011) at Ch 4-57.
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specific rules which confer a distinet law enlorcement
role on private entities, such as NGEOQOs. The EL
Directive’s provisions on law enforcement mechanisms
for civil society are exclusively focused on the review
of public authority conduct. Unlike the Aarbus
Convention, the EL Directive does not provide any
specific procedural rights for private entities to seek
legal review and reclress from other private entitics in
respect ol environmental caused or threatened by the
latter. The EL Direclive's provisions concerned ure
structured on two bter basis: internal and external
review. Specifically, (certain) individuals and other
private eutities are vested with rights to request a
competent authority to invesligate instances of alleged
environmental damage™ as well as having rights to
seek independent legal review of the acts. decisions or
omissions of a competent authority.™ These two
provisions will be examined in turn.

1.3.1.1 Rights of private entities to request action
under the EL Directive
Article 12 of the EL Directive provides certain private
entities with the right, in certuin circumstances, to
request a competent authority lo undertake action in
relation to instances of environmental damage or
imminent threat of environmental damage alleged to
have occurred in contravention with the directive’s
requirements. In principle. two criteria must be
fulfilled before the competent nuthority is compelled
to undertake a review of such a request, namely these
relating to the legal standing of the applicant(s) and
the supply of relevant information in support of the
request. However, member states are entitled 1o waive
any or all these requirements in relation Lo cases of
imminent threat ol damage.™

Article 12(1) addresses the aspect of legal standing.
By virtue of this provision, only certain private entities
are entitled to submit to the competent authority
observations relating to alleged cuses of uactual or
threatened environmental damage and file requests for
action. Specifically, stunding to lile a request 1s
granted to nuturul or legal persons:

“(a) alfected or likely to be uffected by environ-

mental damage or

(b) having a sufficienl inlerest in envirenmental

decision-making relating to the damage or, aller-

nalively,

(c) alleging the impairment ol a right, where

administrative procedura! law of a member state

requires this as o precondition [.]”

Subject to one signilicant qualilication, the EL
Direclive specilies that the definitions ol “sullicient
interest” and “impairment of a right” are to be
matters left to national law of the member states.®!
The qualification is in relation to the position of
NGEOs, which are vested with less restrictive rights of
standing, as set out in the third paragraph of Article
12(1):

“To this end, the interest of uny non-governmental

organizution promoting environmental protection

and meeting any requirements under national law

shall be deemed sufficient for the purpose of
subparagraph (b). Such organizationy shall also be
deemed to have rights capable of being impaired for

the purpose of subparagraph (c).”

The impuct of this qualification is to open up the
possihility for NGEQOs (o be able to file requests lor
action. cven though they or their membérs” personal
legai inlerests or assels may nol be alffected or
impaired in some way by the environmental damage.
This is an important clause. as it does not predicate the
right ol request upon a locul “residency™ requirement
that may olherwise be set down by nutional faw. The
phrase “meeling any requirements under national
liw™™ refers Lo any particular requirements lad down
by muember stales” general Liws on the incorporation
and registration of bodies that would apply to such
organizations. It is evident from the legislative back-
ground to the EL Directive thut the phrase is not
intended (o permit member stales (o establish special
standing requirements for NGEQs for filing Arlicle 12
requests.® That would be a misinterpretation of the
phrase. It is not clear why standing requirements have
hud 10 be laid down in respect of natural or legal
persons. Indeed. it might be thought that it would be
in the interests o competent wuthorities Lo be open o
receive any well-founded information on environmen-
tal damage, irrespective ol the source of that informa-
tion, a view held by the Commission in relation to the
filing of complaiats to it that may lead it to open
Article 2547260 TFEU infringement proceedings
against member states. The view that a filer is needed
in order to ensure that competent authorities are not
Nooded with ill-founded requests s unconvineing. For
such authorities are not required to pursue any request
other than which is adjudged by them to be plausible.
The incorporation of legal standing requirements does
not sit well with the EU (reaty requirement ol ensuring
a high level of environmental protection. nor with the

At 12 EL Directive 200435 op it fn 33

AL 13 dhid.

o Art 12(3) EL Directive op cit. fn 33

oL Art 12(1) second paragrupl, ibid.

%2 See the Commission propesal for the EL Directive
(COM{2002)17) which refers to the right of any “qualified
entity” 1o file o request for action. “Qualilied cntities™ are
defined in the proposil as meuning “uny bhody or organiza-
tion which. according to the eriteria. if any. laid down in
pational law has an interest in ensuring that environmental
damage is restored. Bodies and organizations whose
purpose, us is shown by the articles ol incorporation
thereol, is to protect the environment shall be deemed to
have an interest™. Similarly, the discussion of recognition of
environmental NGO rights in the context Draflt AJEM
Directive has revolved around the legal status of such an
NGO as a corporiite body, s opposed to any nexus between
it and the subjeet matler of o particular dispute.
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gpirit if not the letter of Aarhus Convention. Standing
requitements restrict the possibilities for competent
authorities in being able o ensure that they have the
best possible means of securing information pertinent
to their areus of rexponsibility that i« hoth up 1o date
and compre hensive in scope and depthf
Article 12(2)-(3) of the El. Directive slipulate Lhe
requirements pertaining Lo the supply ol inlormation
that musl accompany any requesl Tor action. Article
12(2) specifies that the request must contain “relevant
information and data supporting the obscrvations™
submitted in relation to environmental damage.
Article [2(3) specihies that d competent authority 15
only obligad to consider observations and requests
which “show ina plausible manner that environmental
damuge exists. These provisions conlirm  thal
requests nmust be sulficiently supported by credible
information of some kind belore a competent author-
ity is under a duty to undertake a review of whether or
1ot to take action. It is important to note that the
burden of proof iy relatively low. and probably no
more onerous than a requirement o show reasonable
suspicion of damage. A more oncrous burden would
be difficult to reconcile wish the precautionary and
prevenlive principles,™ both being fundamental prin-
ciples of EU enviranmental policy and law.® Sig-
nificantly. the observalions do not have Lo provide any
evidence that of itsell determines individual culpabil-
ity; the persons making the request is required only Lo
provide the authorily with plausible information
ahout the existence of damage. This is tmportint,
given  thin privale persons Gling requests are not
usually going to be in any position, legally. technically
of financially, of being able t© deduce the source of
environmental damage. Attribution of liability under
the EL Directive is @ matier for competent authorities
to establish, not those who file requests for action.
Article 12(3)-(4) of the EL Directive contains some
general provisions regarding the administrative proce-
dural steps to be taken once an admissible request has
been filed with a competent authority. Article 12(3)
specifies that \he nuthority is to consider Lhe observi-
lions and requesl for action, and “give the relevant
operalor an ppportunity” 1o commenl on them.
Article 12(4) requires the authority “as soon s
possible™ and in accordance with national law to
inform the person wha filed the request ol its decision
to accede ta or refuse the vequest for activn. The
notilication must provide the reasans upon which the
decision iy grounded. Regretlably, no timelable is set
down in the provisions of the directive [or the
completion of these procedures. The EL Directive
doss not require competent authorilies to meet any
specific deadlive to react to requests from the
concerned public. The Commission’s original draft

“proposal for the EL Dircetive had envisuged u four
“month deadline.®® It should wlso be noted that member

states’ disuretion over timing of public authority
responses is Limited in gencral terms also by the

saleguards set down in the Aarhus Convention,
specifically Article 9(4) thereof which requiires access
{o environmental justice procedures Lo be inrer alia
both “effective’” and “{imely”. However, the absence
of a specific time limit for public anthority responses
Lo applicants 1s potentially significant shortcoming,
liuble 1o canse unnecessiary confusion and potential
delay in Lthe operation of review procedures as well as
national distortions o what is supposed to be 2
common legal framework for the Union. In cases of
imminent threat af environmental damage, the EL
Dircclive provides that these pacticular procedural
requirements necd not apply before an authorily
decides to take action.®” namely the obligation to hear
lhe relevant operator(s) involved and notify persons
requesting acton.

1.3.1.2 Right to subject competent authority’s conduct
to legal review under the EL Directive

In addition to being granted the right to request action '

from a competent authority, the EL Directive also
confers a right to persons to seek independent legal
review of the authority's conduct. Speeifically, Acrticle
13(13 of the EL Directive states that persons granted
the right to file requests for action must also have
access o a court or other independent and impartial
public body competent to review the procedural as
well as substantive legality of decisions, acts or
omissions of competent authorities in relation to the
requirements of the divective. The right to seck review
i accordingly very wide-ranging in that its remit
applics to all Formal uspects ol a designated competent
autharily’s work in relation 10 carrying out the EL
Directive, not just in respect of its decisions whether ot
ol to act in relation to requests to take action.
Article 13(1) of the EL Directive is made subject to
4 rather broad qualification in Article 13(2), to the
effect that the EL Directive is to operate “without
prejudice Lo any provisions of national law which

8 Ope could argue that the stapding requirements set out
under Article 12(1) of the EL Dircctive contravene the
reqquirements in Article S(1)a) of the Aarhus Convention,
which requires contracting parties to ensure that their public
authorilics possess ind update environmenta! information
which is relevant to their functions. One might also point to
there being conilicting upproaches adopted under the EL
Directive op it fn 53 (Art 12(1)) and the AEI Directive op
cir. T4 (At 8).

“ A set oul in Art 191(2) TFEU.

63 [pdeed, the Comimission proposal for the EL Directive
(op cit. [n 53) did not cefer to any filter requirement bused
on plausibility (see reference to Art 11 in COM (2002)17).
66 o Art 11(3) of drafll Commission propesal for the EL
Directive in COM(2002)17. Best practice arguably waould be
for the authoritics to apply in principle the time limnits for
responding ta requests for internal review envisaged under
Article 6 ol the Drall AJEM Dircetive op cif. fn 3.

8 At 12(5) EL Directive 2004/35 ap ¢it. fn 53.
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regulate uccess to justice™ or nutional provisions that
require administrative review procedures lo be
exhausted prior to recourse lo judicial proceedings.
At first glance Article 13(2) might appear to offer
member states the possibility to adopt or maintain a
restrictive stance on legal standing ot private persons
seeking judicial review of admimstrative conduct.
However, this would be a misreading of that provi-
sion. Instead, Article 13(2) should be secn in the light
of the access to justice protections offered under the
aegis of the Aarhus Convention which, as a source of
EU law, is also a component of “nutional law™ for the
purposes of Article 13(2). Article 93)-(4) ol the
Convention are especially important in this regard.
Article 9(3) requires contracting purties to ensure that
members of the public have accesy to administrative or
judicial review procedures to challenge conduct by
public authorities contravening their national laws on
the environment, Article 9(4) requires parties infer uliv
to ensure that judicial review procedures “provide
adequale and effective remedies. including injunclive
relief as appropriate, and be fair, equitable, timely and
not prohibitively expensive.” Accordingly, the amount
of discretion provided to member states under Article
13(2) is tempered and qualified by the legal constraints
set down in Aarhus. It would, though, have been more
in keeping with the objective of promoting access to
environmental justice objective if the access formula
contained in Article 12(1) of the Directive could have
been applied also in Article 13.

1.3.1.3 Impact of the EL Directive on access to
environmental justice

Given that the transposition deadline in respect of the
EL Directive has only elapsed relatively recently in
20076 and at the time of writing the Commission has
yet to issue its [irst implementation report on the
implementution of the directive,™ it is relutively carly
to assess the full extent of the practical impact the EL
Directive is set to have with respect to assisting in the
enforcement of EU environmental legislation. [Uis also
worth noting in this context that the EL Directive
contains a specific temporal limit as regards the scope
of its application. Specifically, it does nol apply to
damage caused by an emission, event or incident that
transpires prior to 30 April 2007 (the implementation
deadline) or in respect of any emission, cvenl or
incident which, although occurring after 30 April
2007, derives from a specific activity which took place
and ended prior to that date.™ It is fair to say, though,
that the EL Directive did not gel off to un auspicious
start, with the Commission having to take inlringe-
ment proceedings in 2008-9 against several member
states over [lailures Lo transpose the directive inlo
national law.”" No doubl Lrunsposition would have
been somewhat swifter had the introduction by the
Lishon Treaty as from | December 2009 of financial
penalties for non-transposition cases within the Ffirst
round infringement procedure system under Article

258 TFEU been integrated earlier within the EU treaty
framework.

On the one hand, (here are a number of features of
the El. Directive that point towards the instrument
having u significant contribution to make in relation to
enhancement of access to envirommental justice for
civil society. Notably, it appears that the right to
request action and legal review enshrined in Arlicles
12-13 of the EL Dircctive will enable certain members
ol the public and NGEQs to become more readily
involved in the review processes wilhoul having (o
negotiate through uncleur or onerous legal stunding
{fucuy standi) reguirements thal may exist under some
current national procedural rules of member states. [t
is also evident thut member states will huve to ensure
thut persons with standing have the opportunity to
subject the conduct of a competent authority to
procedural as well as substuntive legal scrutiny belore
an independent budy. whose decisions are Lo be
binding upon the competent authority. Such a body
must be capable of ensuring that the competent
authority not only adhere to procedural rights of
private persons [iling requests or persons subject (o
investigation, it must also ensure that the substantive
decisions taken by the authority accord with the EL
Directive as well us with other EU environmental
legislation. Accordingly. esisting legal review proce-
dures under national administrative law may have o
be extended where review bodies sre unable Lo conduct
a comprehensive legal review as envisaged by the
Acticle 13(1) of the EL Directive. To some exlent it is
also highly probable that the beneliciaries of these
provisions will be able to rely upon them belore
national courts. True. elements of both legislative
provisions would appear to rule out direct effect given
their conditional and imprecise nuture (e need for
member states 10 establish the relevant compelent

& 30 April 2007 (Art 19(1) EL Direclive (op cii. fn 33).

8 Under Art. 18(2) of the EL Directive (op cit. In 53) the
European Commission is required to submit a report on the
application of the direclive before 30.4.2014 on the basis of
individual national reporls received from the member stales
(which are required 1o have been sent o the Commission by
3042003 under ArL T8(D).

O articie 17 CL Directive 2004733 up cir. Tn 133,

" Inlvingement action taken by the Commission under Art.
258 TFEU culminated in the CFEU huanding down
judgments against 7 member states for failing to take
measures to (ranspose (he EL Directive: Cases C-328/08
Commission v Finlond [2008] ECR 1-200, C-330/08 Camunis-
sion v Franee [2008) ECR O 1-191. C-331/08 Conmission v
Luxembhonry [2009] ECR 145, C-368;08 Conunission v
Greeee [2009] ECR 890 C-I02°08 Comiission v Stovenia
[2009] ECR 1-34. C-417:08 Canpnission v UK [2009] ECR 1-
106 und C-422/08 Commission v Austrio [2009] ECR [-107.
Infringement proceedings were launched against Belgium
(Case C-329/08) but discontinued in 2009 (confirmed
judicial order ol the CJEU on 6.3.2009).
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authority and procedural rules on legal standing).
However. there is little doubt in light of CIEU
jurisprudence on indirect effect of directives and on
national remedies Lhat pational courls are under a
duty. as far as possible, to ensure that their national
laws comply with the access Lo review procedures in
Articles 12-13 of the EL- Directive, This may well lead
over lime to the amplification of access Lo justice
protection under the E1. Directive by way ol judicial
clarification provided by the CJEU in preliminary
rulings to national courls on the interpretation of the
extent of the legishalive instrument’s guarantecs.

On the other haiid. there are several features ol the
EL Directive that give some cause for concern in terms
of their impact on dccess 1o justice. For instance, the
dircctive does not stipulate any requirements regarding
the muximum level- of administrative and legal costs
that may be levied on persons utilising the review
p.r(.u:f:ch.n'f:s.jj Member stales appear o retdin substan-
tial diseretion to determine the amount charged in
respect of such costs. 1f set at (oo high a level, they may
well act as a signiticant deterrent to peysons wishing lo
request action or seek legal review of a competent
authority’s conduct. However, member states do not
have a complete free rein in the sense that they are
obliged to adhere to the generil requirements of Article
9(4) of the Aurhus Convenlion.

In addition. the EL Dircetive Tuils to sel clear
limetuble in respect ol the handling o a request for
action. The timetable will be sct according Lo national
rules and (here is no puarantee that these will be
sulficiently swift, commensurate with the degree of
urgency attached to any particular case. Moreover,
given that member stutes ure required to take the step
of designating their own competent authorities to
carry out the requirements of the fL Directive, il is
doubtful whether either Articles 12 or |3 are
sufficiently unconditional in order o qualily as
dirvectly cffective provisions; individuals will therefore
probably not be able to enforce them in the absence of
national lransposilion legislalion which designates a
competent authority.” Accordingly. the effectivencss
of the EL Directive's access L0 justice provisions
depends a good deul upon the particular detailed
procedural provisions adopted by individual transpo-
sition legislation.

Il. Prospects for EU Legislative Reform
on Access to Environmental Justice

By way of rounding up on the state of the EUs
implementation of the Aurhus Convention’s access 10
gnvironmental juslice obligations, this particular see-
lion reflects on the possibilities that lie ahead for the
EU in promulgating a general “horizontal” legislative
instrument on access (o environmental justice at
pational level. [t will focus in particular on the
European Commission’s 2003 draft directive on access

to justice in environmental matters (Draft AJEM
Pirective)™ which remains a significant reference
point. not least in (he light of recent renewed political
interest taken by the EU and in this area under the
aepis of EAPT.

2.1 The Seventh EU Environment Action Programme
(EAPT) and access to environmental justice at
national level

Whilst the 2003 Draflt AJEM Dircctive has remained

clfectively on the political shell for over a decade due

to resistunce [rom member stales its relevance has
recently re-cmerged onto the political agenda at EU
level. in light of renewed interest from the European

Comumission in this area. The European Commission’s

current Environment Commissioner Jan Potoénik has

been o strong advocate for moves to introduce
legislative reform in the area on access to justice, 4s

one ol the components needed to be put in place for a

mare effective implementation of EU environmental

Jaw at national level.” He has played a significant role

in ensuring that access to environmental justice is back

on the EU political agenda.

The EU has recently confirmed in the context of its
Union’s latest Environment Action Programme (2013-
2020) (EAP7)! thal the ared of access to environ-
mental justice is to constilute one of the dimensions to
its Tocus on implementation and enforcement. The
EAP7 lists ninc themalic priority policy objectives for
the Union, the fourth of which focuses on the Union
enhancing implementation of EU environmental
legislation.™ Listed amongst the measures to be taken

12 Admittedly, neither the AEI Directive (op cif. T 4) nor
e EU Public Participution Directive (0p cit. fn 10) set
limits on fees. However, certain limits were integrated within
the Draft AJEM Directive (up cif. fu 6).

7 is highly doubtlul whether individuals would be able to
invoke the principle of state liability under EU law to
enforce the legislative provisions. given that one of the
requircments for state liability as set by the CTEU is that the
EU norm(s) breached must purport to create individual
vights. This would appear (o imply that EUJ norms intended
Lo protect purely non-anthrepocentric interests such as the
environment are excluded from the scope of state liability
(see ey Joined Cases C-6,9/90 Francovieh and Bonifaci
[1991] ECR 1-5357 und Joined Cases C-46 &48/93 Brasserie
de Péchenr and ex p Faciortame [1996] ECR 1-1029).

M COM(2003) 624 final. ap eil. fn 3.

15 Gee the Commissioner’s speech in 2012 “The [ish cannot
go 1o court = the enviromment is @ public good that must he
suppuried hy pthlic  vaice, SPEECH/12/{836, Brussels,
23112012 (accessible on the EU RAPID Press Release
site: hupyjjcuropa.eu/rapid). In that specch the Commis-
sioner sluled thal a djrective on access to justice was
“indispensable”.

% Decision 13862013 op cit. fo 2.

77 priority Objective 4: To maximise the benefits of Union
environment legislation by improving implementation (O
2013 L354/189-191).
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under the auspices ol “Priority Objective 47 15 a
specific commitment to enhance the Union’s existing
position regarding access to environmental justice at
national level. This is contained within paragraph 65
of the Annex to the EU Decision adopting the 7th
EAP, the relevant extracts of which are reproduced
below:

“63. In order to maximise the benelits ol Unian

environment legislation by improving implementa-

tion, the EAP7 shall ensure that by 2020:

[...] )

(e) the principle of effective lepal protection for

citizens and their organizations is facilitated.

This requires, in particular:

..

(v) ensuring that nutional provisions on waccess (o

Justice relleel the case law of the Court ol Justice of

the European Union. [...]""™

Interestingly, the EAP7 does not expressly commit
to the promulgation ol new legislation but this is u
possible and plausible inference to be drawn from the
Programme’s text, Indeed, the European Commission
has been keen to promote a renewed legislative agenda

- for some time during the preparations and negolia-
tions over the EAP7. In particulur, in a 2012
Communication™ the Commission took note of the
recent case law of the CJEU that has confirmed on a
number of occasions national courts’ responsibilities
to interpret national access to justice rules in line with
the Aarhus Convention, and has viewed this develop-
ment as giving rise to legal uncertainty. The Commis-
sion considered it appropriate Lo cxplore how grealer
certainty could be achicved tor national courts and
economic and environmental interests, such as
through developing guidance on CJEU cuse law as
well as defining at EU level the conditions for efficient
as well as effective access to nationul courts in respect
of all areus of EU environmental law. The Buropean
Parliament®! and Committee for the Regions® have
both voiced recent suppart for a directive on access to
environmenlal justice.

During 2013 the Euwrgpean Commission look
matters further with moves that indicate a shift n
the direction of seriously contemplating EU legislative
action. Specifically, the Commission’s Environment
Directorate-General (DG ENV) has launched a series
of initiatives in order to prepare the ground [lor
launching 4 legislative initiative. ¥ In particular. DG
ENV has commissioned a number of studics examin-
ing member stule systems of access to environmental
justice as well as a study on cconomic impucts of
possible Commission initiatives. Tt has also set up an
expert consultative working group as well as carrying
out a public consultation on the possibility of an
access to environmental justice initiative via question-
naire between June and September 2013.% The
Commission has also published an explanatory con-
sultation text on its DGENV website which sets out
the range of policy options open to the Union.® The

document signals that onc ol the optiony might be Lo
revisit the Draft AJEM Directive, taking on board
European Parliament first reading amendments, or to
launch a completely fresh legislative iaitiative.

Given that the Commission is seriously contemplat-
ing the possibility of proposing legislation in this area
once more. it is appropriate o consider, albeit
relatively  briclly, the 2003 Dralt AJEM directive,
which constitutes an inlluential guide lor the Com-
mission’s prospective legislative reworking of this area.

2.2 The 2003 Draft AJEM Directive

In October 2003, the Commission presented the
Furopean Pacliament and Council of the EU with a
fegislative proposal to implement the “third pillar”

052013 L354,190- 191,
M CoM(2012)95 Commission Communication fmproving
the delivery of the benefits from EU measures: building
confidence through heiier knovwledge and responsiveness al p 9
(Objective; Tmprove access 1o justice).
" Notably, Case C-240/09 Lescochrandrske zoskupenie
VLK {Slovak Brown Bear) v Slovakiun Governneent [2011]
ECR I-1253.
! See para. 68 of EP Resolution ol 20.4.2012 reviewing the
& EAP and the sctring of priorities for the EAP7 (2011°
2194(INI) available http:/fwww.europarl.europa =.,
sides/getDoc.do?type = TA&kinguape = EN&referenr
TA-2012-147

Sce also puras 29-42 of EP resolution of 12350,
improving the delivery of benelits rom EU environinent
measures: building confidence through better knowledge and
responsiveness { 2012404 (IND) available ut: hitp::, www.euro
parl.curopu.eussides:getDoc. do?type = PVdoreference
=20130312&second Ref =TTEM-D10-10&format = XML&-
language =EN.
82 Opinion of the Commitlee ol the Regions ol 28-
29.11.2012 Towards a EAPT: Better implementation of
EU environmental law {CDR 591/2013 - ENVE-V-024):
available at: https:iftond corcuropa.encorwipdelail aspx?
folderpath = ENVE-V/03 1 &id — 2 | 894
' The activities of DG ENV in relution o access to
cavironmental justice may be inspected on ils website at:
hitp:ffec.europa.eufenvironment/aarhusfindex.htm
" Berween June-September 2013 the European Commission
ran a briel stukeholder consultation on the future of access
to environmental justice, specifically 10 consider whether
EU legislative sction would add value in ensuring effective
und non-discriminatory access fo justice in covironmental

i the member states. See EU press report [P§

LS 7200 (" Lovirawnent: “The fish cunnot
o to v 2 G olr eptitten o flow 1 improve aecess (o
envirommentul justee”) aceessible at: hitp:/feuropa.cufrapid/
press-release [P-13-689_en.him. The results of the consulta-
tion may be inspected at: hutp:/fec.europa.enfenvironment;
aarhus/consultations.hum,
5 Eurgpean Commission’s Bxplunatory Consultation Text
regarding the 2013 public consultution on possible EU
pislative action on uceess 1o environmental justice is
wvailable al: hitpz: eceuropiacuienvironment, consultations!
puliaceess. pedl

miElers w
130689, B
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access to justice obligations contained in the Aarhus
Convention into the legal systems of the member
stutes. The deafl EU legislative initiative took the form
of o draft direcrive. the Drafl divective on access 1o
justice n enviranmental matiers™ (the “Draft AJIEM
Directive™). 1t was primarily designed 1o enible the
broad spectrum of civil society to be endowed with
rights to hold public authorities 4% well as private
persons to account by way ol taking environmental
proceedings ul national level in respect of acts or
omissions Lo act in conlravention of EU epviron-
mental laws? Whilst the material scope of the draft
initintive is focused cssenlially on private enforcement
of Union environmental legislation, the proposal ulso
provides that member stiles have the option of
trunsposing its reguirements in respect of environ-
mental laws of exclusively pational origin, i.c. which
have been established independently of EU environ-
mental law.#

Based upon the core legal structures and require-
ments foreseen in the Aarhus Convention, the Draft
AJEM Directive Meshes out how EU member states
are o imnplement the Aarhus legal principles on
widening access 1o environmental justice as far us the
enforcement of EU environmental law is concerned.
Specifically, it sets out & wide-ranging legal framework
to ensure that members of the public and NGEOs (as
“qualified entities™) ave able to securc betler access fo
judicial proceedings at national level belore the
member state courls in arder Lo seel redress in respect
ol conducl of privale persons or national public
suthorities they consider Lo breach LU environmental
law. In addition, it also provides such persons with the
right to request o public autherity o undertake un
internal review of conduct alleged to have contravened
EU environmental law. Given that the legal basis of
the Draft AJEM Directive is Article 192 TFEU,
member states are to remain competent to be able
introduce or maintain MEasures More gencrous than
the minimum Noor of aceess 10 justice rights granted in
the legislative proposal. ¥ For reasons ol space, o
relatively briel outline and appraisal of the Draft
AJEM Directive is provided here; more delailed
analyses may be located elsewhere.*®

The purpose the Duafl AJEM Directive is (o
establish a set of binding provisions under EU law
to ensure access (o justice in environmental proceed-
ings for both “members of the public™ us well as
“qualilied entities™ 9 “Members of the public' ure
defined broadly in the Dralt AJEM Dircctive Lo mean
“one or more natural legul persons and in accordance
with national law, associations, Drgunizaiions or
groups made up by these persons™.* This definition
embraces o very wide notion of the public. given that it
is not predicited on the criterin of nationality,
residence. number of persons involved or particular
legal forms. “Qualilied entitics” are i special cuiegory
af private persans created by the Drall AJEM
Directive vested with distinct enforcement rights,

defined in Article 2(1)(c) as meaning any association,
organization or group whose objective is to protect the
environment and which is recognised by individual
member states under a specific procedure set out in
Article 9. Article 9(1) stipulates that member states are
o adopt a special procedure to ensuwre an “expedi-
tious™ recognilion of such entities. either on a case by
case basis (ud hoc) or under an advance dedicated
recognition procedure, where they Ffulfil specific
requirements as set oul in Article 8 of the Draft
AJEM Directive.® Article 8 of the Draft AJEM
Directive claborates the criteria to be used for
identilying @ “qualified entity™. It specifies four
requircments to be met before a budy is to be regarded
us o qualified entity, pamely: (1) it must be an
independent. non-profit-making legal person whose
objective is to protect the environment:? (2) it must
huve an organizational structure cnabling it to “ensure
the adequate pursuit of its statutory objectives® (3) it
must have been legally constituted and have worked
actively for the protection of the environment in
conformity with ils statules for a period to be
determined by the member stale but no longer than
three years:"® and (4) iL must have ils annual statement
of accounts certified by a registered auditor for a
period to be determined by the member state in which
it is constituted.#?

Under the Draft AJEM Directive qualified entities
4re to have special rights of legal standing, over and
above those vested in the members of public, in taking
lepal steps to cnforce EU environmental law. The
objeel behind  the creution of u special status of
squalilied entity™ is (o vesl NGEOs with a special role
in lerms assisting in ensuring that EU environmental
law is complied with by public authorities. Effectively,

8 COM(2003)624, ap ¢it. I 3.

7 Gee egp. Arts, 1.3, 6and 7 of the Draft AJEM Dircetive
!\(__‘OT\:H?.UUE}{)B"] op cit. fn 3.

M Gep recital 7 and Art. 2(2) in conjunction with Art.2(1)(g)
of the Dralt AJEM Directive, op cit, fn 3.

By virtue of Article 193 TEEU.

9 Gep cg. De Sadeleer N./Roller G./Dross M (eds) Access to
Justice in Environmental Matiers and the Role of NGOs:
Empirical Findings und Legal Appraisal (2005, BEuropa
Publishing) (Ch 4): Hedemann-Robinson M. (2007) op «il.
m S7Tatp 30 er seqy.

9 ar | of Dralt AJEM Dircetive op cif. Mn 3.

U Art 2(1)b), dhid.

9} ndember stales dre Lo set up the procedures involved for
recognition, determine the competent authoritics responsi-
ble for deciding wpon recognition as well as ensure that
rejections of requests for vecognition shall be subject to
independent review luidl down in law. See Arts 9(2)-(4) Dralt
ATEM Dircetive ap cit. n 3.

WA 80 Drafl AJEM Divective ap cil. fn 3.

\;-:‘ Art By ihied.

At B(e) ibd.

7 Art 8(d) ibid.
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conferral of thiy status is recognition of their having
the requisile organizational capability aund experience
in relation to environmental prolection issues, The
proposed rights of such entities to take legal action will
be discussed in detail in the next sections.

2.2.1 The right to take environmental proceedings
The Draft AJEM Directive envisages a number of
situations where members of the public as well as
qualified entities are to have specific rights Lo initiate
environmental proceedings in respeel of contraven-
tions of EU environmental law. Environmental
procecdings are delined as meaning the administrative
or judicial review proceedings in environmental
matters before a court or other independent body
established by natioval law, excluding proceedings in
criminal maiters, and concluded by a binding deci-
sion. The ‘Drult AJEM Directive requires that
proceedings should be able to taken against cither
private persons or public entities. with more detailed
rules set out in respect of action taken in respect of
public administrative conduct. In addition, the instru-
ment also contains various important stipulations with
respect to recognition of legal standing of members of
the public and qualified entities, for the purpose of
assisting the latter -in accessing possibilities to seek
internal administrative as well as judicial review of
decisions on the environment taken by public autho-
rities. These elements of the dralt initiative will be
considered briefly in turn.

In relation to acts and omissions of privale persons
which are in breach of EU environmental luw, Article
3 of the Draft AJEM Dircctive lays down a very
general and qualified obligation on member states to
open up access o justice. Specifically. under Article 3
member states are required to ensure that “where they
meet the criteria laid down in national law™ members
of the public are to have access to environmentul
proceedings to challenge such conduct, This provision,
laying down a requirement for a “horizontal” right of
action in environmental matters, is very broadly
worded leaving much discretion to the member states
in terms of how they set about implementing it into
national law. In particular, the tex( defers to member
states as lo how they wish to delermine specific und
crucial procedural issues such as Jegal standing,
interim relief, burden of proof, evidential disclosure
and legal costs. However, it should be noted that such
proceedings are subject to the general overarching
requirements for all national environmental proceed-
ings stipulated in Article 10 of the Dralt AJEM
Dircctive (considered laler below in this section). I is
also noticeable that no special cnforcement rights ure
granted to qualified entities in (horizontal) environ-
mental proceedings directed against privite persons.
The limited and general natwre of the Draft AJEM
Directive’s provisions on access to environmental
justice against private persons does no more than
reflect the bare essence of the relatively shallow

requirements contained in Articles 9(3)-(5) ol Lhe
Aarhus Convention, In its Explanatory Memoran-
dum accompanying the Draft AJEM Directive, the
Commission refers to the principle of subsidiurity” as
a reason for it not proposing more detailed EU level
obligntions an horizontal environmental justice dis-
putes.'% It is questionable whether the Commission
has struck the correct balunce belween, on the one
hand, ensuring as much respect lor procedural
autonomy of member states over the administration
al' justice as is reasonably possible against, on Lhe
other hand. the need (o ensurc that EU environmental
protection objectives crystullized in the Dralt AJEM
Directive are going to be sulliciently implemented
across the EU in a credibly consistent and eflective
manner.

The Dralt AIEM Dircetive provides a far more
saphisticated and wide-ranging set ol saleguards in for
private persons sceking te chuallenge conduet of.
national public authorities. The dralt proposal docs
this in a number of key respects. Firstly, it establishes a
right for civil society Lo be able (o ulilise two types of
review mechanism, not simply recourse Lo the classic
forum of a national court. Specifically, it eslablishes
the possibility for members of (he public and qualilied
entities to seek an internal review by a nutional
authority of conduct considered by Lhe former to have
breached EU cnvironmental luw belore having
recourse to environmentul proceedings, Sccondly, the
draft proposul also establishes enhanced rights of legal
standing (focus standi) for members of the public and
qualilied cntities (o be able to have access 1o both
review channels (internal review and cnvironmental
proceedings).

2222 hternal review mechanism

Article 6 of the Dralt AIEM Directive provides an
interesting stand-alone procedure designed to assist
members of the public and qualified entitiey to able to
seek review of pational public administrative conduct
ina far swifter and less expensive way than recourse to
the national courts, the so-called “internal review™
mechanism. “Thiy review procedure enables the public
o request a national public authorily lo serutinise
whether u cliim of illegality may be upheld, before
huving to consider the mare expensive and protracted
option ol judicial review before the national courts. In
providing for the internal review mechanism, the Draft
AJEM Directive goes further than the Aarhus Con-
vealion, which requires contracting purlics as a
minimum to ensure the, public’s access administrative
or juchicid procedures 1o chullenge conduet contrary (o
environmental Liw ™ Under Article 6 of the Draft

P AL 201(0) Draft AJEM Directive op cit. In 3.
% As enshrined now in Art, 5(3) TEU.
19 COM20031624 op cir. Tn 3atp 12,
At 9(3) of the Aarhus Convention
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AJEM Directive, members of the public as well as
qualified entities, who congider thal an administrative
acls or omission is contrary o EU environmental law
are entilled under this puriicular provision ta make
request for an internal review o o competent public
authority. subject o them having legal standing to do
<o in accordance with Articles 4.5102 (considered later
below). Member slates are frec to designate the public
authority to be charged with the responsibility of
carrying out the internal review: it nced not be the
state authority responsible For the acl or amission. The
e limit Tor submilling mlernal ceview requests 5 1o
be determined by the member stules. but the it nust
not be shorter than 4 weeks lollowing the date of the
alleged administrative act or, in the cusc of an
omission to act, after the dute when an administrative
act was required by Law ' Article 6(2)-(4) of the Draft
AJEM Dircctive specifics the format and busic time-
table of the internal review procedure to be carried oul
by the competent public authority. Unless the request
relates is “clearly unsubstantiated™, the authority is
required in principle 0 make a decision on the malter
within a period of na later than 12 weeks after receipt
of the request. Article 6{4) stipulates that the relevant
competent authority must make u decision on the
request within 18 weeks of itg receipt. Regrettably, the
Draft AJEM Directive does not specify Lo what extent,
if atall, applicants are L0 be required Lo pay in terms of
administrative fees for un inlernal review; this is a
matter left for member statcs. This is rvegrettable
beeause, of course. w very high fee could act as &
deterrent to merilorious requests.

.23 Envirommental proceedings against public
wiethoritics

In addition to providing lor an internal review
mechanism. the Dealt AJEM Directive also aflirms
the right of civil society to haye effective recourse 1o
aational courts of the EU member states in respect ol
the canduct af national public authorities. The dralt
proposal sets out some important rights and safe-
guards for the public when seeking judicial review,
both in relation Lo the eperation of the internal review
mechanism as well as more generally speaking.

As regards legal challenges in relation to the
outcome of an internal review. (he Draft AIEM
Directive contains only limited specific requirements
relating to access to justice protection relating to this
areq, In the event that the internal review mechanism
does not lead to a satisfuctory cufcome [rom the
review applicant’s perspective. Acticle 7 ol the dralt
proposal stipulates that the applicant having reyuested
an internal review “shall be entitled 1o mslitute
environmental proceedings™ where ¢ither no review
decision is taken within the stipulated time limits (as
set down in Articles 6(2)-(4)) or the applicant disputes
that the decision is sulficient to ensure compliance
with EU environmental law. This provision docs not
stipulate any detailed requirements on procedural

guarantees relating to this access to justice right. By
defuult. such aspects are addressed by the general
provisions on legal standing contained in the draft
proposal (Articles 4-5) which address access to justice
rights of members of the public and qualified entities
generally before the national courts.

Avticles 4-5 of the Draft AJEM Directive set out the
rights of legal standing to be accorded to members of
the public and qualified entities for the purpose of
being able to bring environmental proceedings in
respect of national administrative acts and omissions
claimed to be in breach ol EU environmental law.
These access Lo justice rights apply independently of
(he internal review mechanism contained in Article 6,
discussed above. The position adopted by the Com-
mission on legal standing rights in the dralt is to seek a
balance belween (wo interests. On the one hand, the
Commission is keen (o enhance the public’s rights of
aceess (o justice al national level so as to provide a
mcaninglul opportunity lor environmental law enfor-
cement 1o be sponsored by the private sector in line
with Aarhus. On the other hand, it is also desirous not
to establish absolute rights of access tantamount to an
“qetip popularis”, which the Commission considers
would be incompatible with the principle of subsidiar-
iy )™ : "

Article 4 addresses the legal standing rights of
menthers of the public. Specifically, it requires EU
member stutes (o ensure a right of the public to have
access environmental proceedings, which is to include
the availability of interim relief, where such persons
either have a “sufficient interest’'195 or where they
“they maintain the impairment of a right" where the
administrative procedural law of the member state
concerned requires this asa precondition. ™ The Draft
AJEM Directive specifies that member states, “in
secordance with the reguirements of their law and
with the objective of granting broad access to justice™,
retuin competence to determine the fulfilment of either
of these criteria (Article 4(2)). Crucially, member states
retain significant controls over the structuring of legal
standing requirements under the draft legislative
provisions. Member state qutonomy over locus standi
is subject to only & general qualification of being
required to be “‘in accordance [...] with the objective
of granting broad access {0 justice™. 07

Article 5 af the draft legislative instrument specifies
the extenl to which “qualified cntities” may have legal
standing to bring environmental proceedings. Article

12 Ar g(1). liest paragraph Draft AJEM Directive, ap cil.
In 3.

103 Ayt 6(1) second paragraph, ibid.

14 COM(2003)634 Explanatory Memorandum op ¢il. fn 3
at pp 12-13.

W05 e Act, 4(1)u} Dralt ATEM Directive, ap cit. [n 3.

108 goe Apl A(L)(b) ibid.

T At H2) ibid.
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5(1) specifies that such entitics as recognised by a
member state (in accordance with Article 9) may,
subject to certain conditions, have access to environ-
mental proceedings. Such proceedings may include
those for the purpose of requesting interim relief. even
though the entity may not necessurily have a sufticient
interest or have a right impaired as would otherwise be
required of members of the public under national
when issuing legal proceedings to challenge the Jegality
of public authority conduct as envisaged in Article 4.
The conditions for a qualified entity to be able to take
proceedings are that the subject matter of dispute is
covered specifically covered by the “statutory ucliv-
ities” of as well ag within the “geographicul aren of
activities’ of the qualilicd entity concerned. Although
not expressly stipulated, it appeurs implicit from the
wording and legislative context ol the provision that
the qualified entity will be responsible for determining
the remit of its activities in terms ol material scope and
geographically. A member state will not be able to
interfere in the autonomy of the entity to sel ils own
corporale objectives,!™ The justification of the inser-
tion of the stipulation relating 1o “geographical area™
of the entity’s activities is not cleur and appears Lo
conflict with the terms of the Aarhus Convention.
which does not establish this element as a require-
ment.'"" Article 5(2) of the Draft AJEM Directive also
provides the possibility of qualified entities being
involved in certain types of trans boundary disputes, in
stipulating that an entity recognised in one member
state 1s entitled to submit a request lor an “internal
review' in another member state under the conditions
of Article 5(1).

Reflecting the tenor of the Aarhus Convention, the
Dralt AJEM Directive seeks to enswre thal environ-
mental proceedings before national courts are subject
to general principles of propriety and fairness in the
Draft AJEM Directive. Specifically, Article 10 of the
Draft AJEM Directive cffectively replicates the con-
ditions set out in Article 9(d) of the Convention by
requiring that member states “shall provide for
adequalte and effective proceedings that are objective,
equilable, expeditious and not prohibitively expen-
sive” and are Lo be given or recorded in writing, and
“whenever possible’™ made publicly accessible.

The legal standing rights accorded to members of
the public and qualified entitics Lo be able to taks
environmental proceedings constitule an important
advance on the existing paosition of procedural rights
granted fo private persons under EU law. ln parti-
cular, the important issue ol availability of interim
relief is addressed in relation to the acts and omissions
of public authorities, albeit not in relation to conduct
of private defendants. Accordingly, us recognised in
the draft proposal’s Explunatory Memorandum ' the
Comimission proposal goes lurther than the Auarhus
Convention which does contain specilic obligations
regarding legal standing issues. The rights of qualilied
entities accorded in the draft text constitute a

significant advance in terms ol enhancing possibilities
of private law enforcement of EU environmental law.
Nolably, under the Draft AJEM Directive, such
entities will be able to take legal proceedings against
public authaorities acting in breach of EU environ-
mental legal requirements without having to face the
traditional procedura) hurdles commonly applied
under national administrative law ol having to prove
a direct personal interest in the subject matter of the
dispute.

The factor of enhancing effectiveness of the
practical application of EU ecovironmental legislation
is u key leature underpinning the motivation hehind
the Draft AJEM Directive ! The Commission has Tor
i number of vears recoonised the lack ol existing
genuine possibilities at national level in the member
stales for private persons, including notably NGEQs,
to engage uctively in enforcement of EU environ-
mental protection legislation.'” Accordingly, the
Dralt AJEM Dircctive’s ambition ta remove the
requirement of direct effect, as a precondition for
private law enforcement, may be seen as an integral
element of the Commission’s long-standing aspiration
Lo fucilitating beller access Lo environmental justice al
national level.

lll. Concluding Remarks

There is little doubt that the package ol EU measures
designed 1o implement the Aarhus Convention at
national leve] on access to environmental Justice have
enhuneed the possibilities {or civil society o become
imore involved and influential in the enlorcement ol
EU environmental legislution. Endowed with rights to
seek legal review of acts and omissions of member
state authorities affecting the environment as well as

M his mterpretation is supported by reference o Art § ol
the Druft AJEM Directive. which refers 1o the entity's
stututes in the possessive mode (7iLs statules™).

1" See Art. 2(3) of the Aurhus Convention, In the context of
the aceess to justice safeguards contained in the EU Public
Participation Directive 2003/35 (op ¢ir. fn 10) the CJEU has
been critical of nalional provisions that require judicial
review claimants to demonstrate thar they are geographi-
cally linked or proximate (o the legal dispute at hand: see eg,
Case C-LIS09 B fiiv UConvelr wnd Natwrschutz v Arnshere
{ Tricnel ) op e, T 6,

M COM(2003)624 op it Tn 3al p 13,

"' As indicated in the Explanalory memorandum Lo (he
legislative proposal (sec COM(2003)624 al 4-5).

= See e.g. COM(96)S00 Conunission Communication on
Implementation of EU environmental law; Commission’s
First. Second and Third Annual Surveys on Implementation
ol EU environmental low (SEC(1999)592, SEC2000)01219
and S 200231041: and the Council Decision on EU's
Sixth Action Programme on the Environment OJ 2002
1.24241.
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rights to obtuin informution on the swte of the
environment held by public aurhorities of the member
slites. privile persons are now better equipped than
ever with legal toals to hold public authorities o
account in respect of thewr activities allecting the
environment.

A sipnificant shortcoming converning the EUs legal
position on uecess (o environmental justice. though,
concerns its partial Mullilment of its Aarhus Conven-
lion obligutions. The refusal by the Council of the EU
to enact a general legal [ramework bascd on the
Commission’s 2003 Dralt AIEM Directive has led Lo
date (o a fragmented delivery of safecguards and
protections for members of the public engaged in
enforcing EU environmental legivlation ut national
level, and specifically belore pational courts. Whilst
the EU has nevertheless adopted some legislutive
mmeasures in the wake of the effective suspension of the
Dralt AJEM Directive, these have been eflectively
sectorial in nature, leaving gaps in access to justice
prolection across broad areas of EU gnvironmenlal
policy. Notwithstanding the residual lesal effects of
the EUs 2005 ratilication of the Aqrhus Convention
in light of CIEU jurisprudence, this has so Gy proved
to be and is likely to remain an inadequute source of
legal protection for privide persons pursuing public
interest environmental litigation in the member states.

At the lime of writing Lthe EU is in the process of
aclively revisiting the policy area of aveess Lo environ-
mental justice. The EAPT has provided the European
Commission with a mandale Lo cosure thal improve-
ments are introduced across the piece with a view 1o
ensuring that the public is guaranieed the sume {lovr
of procedural rights protection in accessing national
courls with respect to all and not just some EU
environmental legislative ingrrumentation. The Eue-
opean Commission’s Environment Directorate Gen-
eral hus already augmented its environmental
governance priovitics o include policy track for
developing existing Union level commitments towards
access Lo environmental justice al member state level,
with 1 stakeholder consultation!™ as well as studies
(eg. comparing national legal systems) having been
commissioned. '

Subsequent (o the completion of stakeholder con-
sultation al the end of September 2013, the Furopean
Commission has proceeded to move towuards the next
and linal key stuge ol its internal cvaluation on
whether to give [ormal approval for o now EU
legislative proposal on access Lo environmental justice.
Specifically, in late autumn 2013 the Commission’s
Environment Directorate-General (DG ENYV) pro-
duced u roadmap document'!* for the purposes of an
impact assessmenl review by (in particular) the
Commission's Secretarint General. The document
notes thut at a meeting ol the Council ol the EU's
Working Party on Iaternational Issues (WPIED in
May 2013, member state representutives were at that
stage already “broudly supportive of un impact

assessment to be carried out on the topic of access to

justice™. "¢ At the {ime of writing in mid-March 2014,

the road map was being subject to ongoing review
amongst the cohort of 2014 Roadmap initiatives
awaiting formal approval impact assessment.'? The
DG ENV roadmap dogument is of particular interest
as it provides some insight into the broad themes that
would underpin a new legistalive proposal. As ong
might predict, the primary focus for a prospective
legislative proposal favoured by DG ENV is on
securing implementation of the core requirements of
Article 9(3) in conjunction with Article 9(4) of the
Arhus Convention: appropriate legal standing rights
for the public and NGOs to seek legal review for the
purposes of CU cnvironmental Jaw enforcement as
well as other reluted guarantees on legal review
procedure (relating to scoping. costs, remedies and
effectiveness). '8

(n addition, though, the DG ENV roadmap signals
novel legislative components being introduced in the
form of non-judicial conflict resolution as well as
collective redress mechanisms.'1? Specifically, it
emphasises thal the proposed initiative will utilise
Lhese aspects as o complementary channels alongside
the standard national judicial and administrative legal
review procedures. Collective redress mechanisms
have been promoted recently by the EU with a view
to assisting consumers, in particular, in being able to
secure access to an informal, speedy and inexpensive
review procedure to cnsure the cessation of practices
conlrary Lo their EU law rights and/or gain compen-
sation in respect of harm caused 1o them by EU law
infringements. Tn 2013, the ‘Buropean Commission
adopted « Recommendation' in tandem with 2

U3 See Fin 84,
1 The studies may be acvessed at: hltp:/[ec,eumpu.eu,f
environment/iarhus/studies.nim.See potably the 2013 re-
port by Darpd I, Effective Justice? Synthesis report of the
study o the imiplementation aof Article 9.3 and 94 of the
Aarhus Convention i the meniber staltes of the EU (2013-1-
11/Final) which recommends adoption of an EU directive
on aceess (o justice in cavirommental matlers. .
1S Eyropean Commission Roadmap: [nitiative on Aceess to
Justice in Environmental Matters at Member State level in the
field of EU Environmental Policy (L1j2013 — Lead DG:
DGENV/DA), available at the following Commission website:
hll[a‘.r‘;cc.curcpu.eufsnmrl—rcgulution,ﬁmp;lci,lplnnned__iu[dos:s:]
20§3_env_ 013 _access_lo_] ustice_en.pdf.
U rhid. p 1.
17 See: hrtp:ﬁec.eul'opa.eu[sm;lrl-reguiation/impact/p'l:mncd
iu,fro:ldmzlps_’lo1-:1_0;1,[1[\11#121\1\"
T8 Byropean Commission Roadmap: [nitiative on Access to
Justice in Environmental Malters al Member Stale level in
the lield of EU Environmental Policy. op cit. fn 115 at p 3.
U9 ynid, at pp 2 and 4.
120 Commission Recommendation on common principles
fer injunctive and compensatory collective redress mechan-
isms in fhe Member States concerning violations of rights
granted under Union law (C(2013) 3539/3). 11.6.2013.
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Communication'! calling on member states to set up
mechanisms to establish not-for-profit representative
entities with the power to bring representative legal
actions on behalf of injured parties in “"mass harm™
situations caused by violations of EU law rights.
Effectively. the collective vedress mechanism allows
several similar legal claims to be bundled into a single
court action, where the individual damage is so low
that potenfial indjvidual claimants would not think it
worth pursuing an action. Collective redress is
patticularly suited to addressing breaches of JEU
consumer and competition law,"?? where viclims of
certain breaches of EU law might well be deterred
from pursuing claims in the courts on account of the
legal or other costs involved outweighing the economic
damage sustained by the breach of law andjor on
account that individual (as opposed to cumulntive)
damage is so low or not transparent that a victim
might not necessarily notice the adverse ceenomic
impact personally. The Commission inslrument
recommencdls that within 2 years member stales ensure
that such collective redress mechanisms enable the
representative entity to obtuin expedient and effective
injunctive and/or compensatory relief'? |t also
contains various safeguards to ensure that legal costs
are subject Lo appropriate controls so as not to provide
incentives to drive unnecessary litigation, nolubly
recommending restrictions be placed on contingency
fee arrangements regarding lawyers’ remuneralion and
that punitive damages be prohibited.' In addition,
the instrument recommends that the representalive
entity is to be properly resourced for the purpose of
representing multiple claimants.'* The Recommenda-
tion also stipulates'® that member states should
ensure that parties to a dispute in a mass harm
situation are encouraged to settle disputes concerning
compensation out of court, taking into account
requirements of Directive 2008/52 an certain aspects
of mediation in civil und commercial matters, '
Other recent measnres promoting non-judicial
conflict resolution mechanisms in the field of EU
consumer law complement the 2013 Recommendation
on collective recress. These other measures are
designed to enable persons who have sustained
breaches of their consumer law rights to secure a
more cost-effective and speedier remedy than would be
the case through the courts. Specifically, these include
Directive 2013/1 1 on alternative dispute resolution
for consumer disputes (Directive on consumer ADR)
and Regulation 524/2013'*? on online dispute resolu-
tion for consumer disputes (Regulation on consumer
QODR), both ol which are relerred to in the DG ENV
roadmap document. The Directive on consumer ADR
requires member states to facilitute access by con-
sumers to free or low-cost ADR procedures in the
event of a dispute with a trader, with the dispute
adjudicated by qualified and impartial ADR entities.
The Regulation on consumer ODR complements this
by requiring the establishment of an online plutlorm to

assist in particular in the resolution of trans boundary
consumer-trader disputes. The DG ENV roudmap
document relers 1o one ol the operational objectives of
the prospective legislative initiative as being to
“promote the availability of alternuative dispute
resolution methods us a complementary solution™, %
signalling that the Cammission’s Eavironment Direc-
torate-General is keen to include ADR mechanisms
within the labric of its prospective legislative proposal
on access to environmental justice.

The refercaces 1o non-judicial conllict resolution
and collective redress mechanisms within the DG ENV
roadmap are welcame and potentially very signilicant
nascent policy developments in the context of Com-
mission's efforts to implement the third pitlar of the
Aarhus Convention, In particular, ADR and collective
redress mechanisms could scrve to ensure that
NGEOs. in purriculur, are not laced with signilicant
lewal costs when pursuing meuns to address instances
ol non-compliunce with EU environmental law by
public authorities or private entities. As the roadmap
poinls oul. BEAP7 seeks to promote noun-judicial
dispute resolution as an alternative to litigation as
part of its strategy to secure elfeclive access 10
environmental justice and legal protection for citi-
zens.'*! Although not entirely clear, it would appear
that the DG ENV roadmap document implicitly
favours # legally binding obligation being imposed
on member stutes Lo estublish ADR and collective
redress mechanisms for the purpose ol assisting in the
resolution of EU covironmental law disputes. This is
important, given that a pwrely voluntary option for

B COM (2013)401nal. Commission Communication, To-
wards a Euwropean Horizontal Framework  for Collective
Redress, 11.6.2013, See Commission Press Release Comondy-
siony reconunends Member States o have collective redress
merhanismy in place o ensure effective uceess Lo justice: 1Pf
13/524, Strusbourg, 1 1th Junc 2013.

22 The Commission has been working towards o collective
redress mechanism in the Teld of EU competition law Tor a
censiderable period now: See COM (2005)672, Commission
Gircen Puper on Anti-trust Darmnages Actions (19.12.2005),
COM (2008)165 Commission White Paper on Anli-trust
Damages Actions (2.4.2008) and COM (2008)794. Commis-
sion Green Paper on Collective Redress (27.11.2008). UK
campetition legislation provides for a representalive claim
mechanism for consumers in relation to antitrust cases and
cases invelving abuse of dominunce: see .47B Competition
Act 1998 (as introduced by the Enterprise Act 2002).

128 Seg wections 1.2, IV. ¥ and VIL38 of the Comnussion
Recommendation up e, fn 120,

2 Section V.29-32, ihid.

9% See section 1114, ibiil.

128 Section V.25-28. ikid.

270 2008 L13
"2 07 2013 L165/63.

22 0) 2013 L165/1.

0 DG ENV Roud map document up eir. fn 115 at p 4,
B See para. 62 of EAPT. ap cit. fn 2.
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such alternative mechuanisms is likely Lo sufler o low
take-up by member states, given the national [inaneial
and lemslative investment implications, and would
result in continuation ol widely dilfering levels of
access Lo environmental justice amongst the member
states’ legal systems. Further comment at this stage 15
speculative, though, and it will be particularly inter-
esting to see the specific contents of the proposal. if
and when it emerges to sec the light of day.

It is probuble that al some slage the Commission
will publish a new revised legislative proposal for a
principal “horizonlal” Instrument on aeeess 1 cnvir-
onmentul justice, although at the time ol writing in
mid-March 2014 no new EU legislative proposal had
yet emerged 2 1t should be noted, though, that there
s still considerahle nneertainty as to how matters will
progress from here. Jiis not clear even at this lale stage
that the incumbent EU Environment Commissioner
will necessarily be able to earry fhe majority ol the
college of Commissioners with him to be able to
lunch o formal legislative proposal. Even if, as
appears quite likely. the Commission comes forward
at some slage wilh a new legislative proposal priov the
termination of the incumbent E vironment Commis-
sionec’s tepure later in 2014, there are likely o be
serious political challenges ahead with the Council of
the EU on this matler.

Tn particular, it is appurent that (a number al)
memboer states have remained seeptical of interference
from the Union in the ficld judicial procedure and
protection concerning {he operation of national courts
and Lribunals, an area historically considered to be a
matler Lo be governed principally at natiopal level.!%
This scepticism was made clear in member state
responses in the recent 2013 stakeholder consultation.
with the UK, Irish and Dulch responses signalled
hostility andfor serious doubt s to whether LU
legislative intervention would be needed. 1n addition,

very fow member states responded to the consultation,
indicating perhaps lukewarm commitment to this issue.

In summury. in light of the various political as well
as technicul drawbacks and limitations discussed
above. the BU has had a pretly mixed experience in
seeking to implement and access (o justice agenda in
response to its membership of the Aarhus Convention.
On the one hand, it hus adopted a pumber of
legislative safeguards on access to justice in crucially
important areas. including notably the fields of access
Lo environmental information, public participation in
environmental decision-making and covironmental
Jiability. These achicvements arc without doubt
pivotal for the Union in being able to deliver a more
solidd legal framework to protect and facilitate the
development of public interest enforcement of BU
environmental law pursued by the public and NGEOs.
On the other hund, at the time of writing its
implementation of that agenda is substantially incom-
plete and has been s0 for the best part of two decades
since its original enihusiastic signing of the Conven-
tion back in 1998. Time will tell whether the EAPT will
be able to complete the project of implementing the
third pillar of Aarhus.

13 e author understands that the European Commission
cervices werc, as al March 2014, (inulising the impact
staternent analysis.

133 For instance, during negoliations over the 2007 Lisbon
Treaty the then UK Labour Government made plain that
non-interference with its national judicial processes con-
stituted one of its so-called “red lines” (see Ch 3 of the
House of Lords™ Constitution Commillee’s Sixth Report
European Union ( Amendment) Bill and the Lishon Trealy:
nplivations for the UK Constimtion (Session 2007-8) HL84,
availithle ot hlEp:{;‘www.,nuhlic.ut'mns.p;-lrliuuwul.ukfpa/
IdEi‘ll)?{}S_fl(‘.s:lcul;’lticunsal,t'ldconsl‘lﬂm)
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Legal Framework
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| Introduction

Over 40 years have now puasscd since the European
Union first launched its initial policy programme' on
the enviromment and close to 30 years since the
environment was first officially recognised as a
constituent component of the Union’s constitutional
framewark by virtue of the Single European Act
1986.2 Since then, the EU’s common environmental
policy has come to establish itself as a major element
of the Union's political mandate as reflected notably
in Article 3 of the Treaty on European Union (TEU)
Gl e A % b
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Functioning of the EU (TFEU). Specifically, Article
3(3) TEU requires the Union to fashion the internal
market consonant with “the sustainable development
of Eurape” and based on inter aliv “a high level of
protection and improvement of the guality of the
environment™. Article 191 TFEU anchors the Union’s
environmental policy to the principles of precaution,
preventive action, proximity and polluter pays. These
legal foundations have paved the way for the adoption
of some 200 picces of EU legislation ucross a wide
range ol environmental topic arcas, including notably
in relation to Lthe water, waste, air gquality, climate
change, nature and chemicals management sectors.
The Buropean Commission has assessed that these
measures constitute the bedrock of much of the
national environmental policies of the EU-28 member
states, estimating that some 80 per cent of environ-
mental laws adopted al the national level in the Union
arce based upon EU environmental legislation.? More-
over, Article 11 TFEU stipulates that cnvironmental
protection requirements must be integrated into the
definition and implementation of Union policies and
activities. Accordingly, environmental protection
needs are, as a matter of EU constitutional law,
required to be internalised within the development of
EU policies across the piece und not just within the
specific parameters of the Union’s environmental
policy, This principle has profound implications for
the development of other Union policics that have
direct or indirect impacts on the environment such as
those in relation to the internal market, energy,
transport, fisheries and agriculture, foreign atfairs
and fiscal matters.

To what extent, though, are the environmental
commitments entered into at EU level properly

saleguarded? AL the heart of any environmental
policy, whether adopted at national, regional or
international level, lies the issue of enforcement. For
unless an environmental policy mstrument is duly
applied and implemented as anticipated and required
by the legislative decision-maker(s), its words are liable
to remain but pious sentiments and agpirations on a
slatutory page. The diffcrence between “greenwash”
and envirommental law becomes negligible without
proper law enforcement machinery being in place to
provide a credible deterrence threat.® This challenge is
all the more acute within the context of the EU, a
supranational regional organisation with a mandate to
cralt a single markel space, where trust and credibility
in supranational decision-making is prone to become
undermined if the writ of Union luw does not run
effectively at national level across the constituent
member states. Notably, poor and/or patchy levels of
law cnforcement impair the delivery of agreed
commen high environmental standards as well as
fragment trading conditions and distort competition
within the single market area.

This article considers to what extent the Union has
developed effective legal means to ensure that ils wide
range ot environmental policy mstruments ure prop-
erly enforced, both al the national level of member
states as well as at EU institutional level. It provides
some critical reflections on the principal aspects of the
Union's developing legal frameworle concerning the
enforcement of EU environmental law. Whilst it is
apparent, as this article intends to highlight, that the
Union has established and to some extent enhanced
various legal instruments intended to assist in ensuring
the due application of EU environmental norms, it is
also clear that in many respects these legal tools have
remained underdeveloped and of limited effectiveness.
The issue of enforcement has not been treated at EU

*Scerior Lecturer in Law, Kent University Law School, UK.
Email: m.hedemann-robinson(@kent.ac.uk. This article is
based on a paper presented at a conference held al
University College London on Effective Envirenmental
Enforeement on 30-31.3.2015, a special sympeosiwm Lo mark
Professor Richard Macrory’s contribution to the develop-
ment of environmental law.

"The first environment action programme of the (then)
European Economic Community was adopted in November
1973 (0J 1973 CL12/1).

=0 1987 L169. The SEA cstablished the lepal framework
for the development of a European Community environ-
ment:l policy by incorporating Title VIT (Arts. 130r-t) within
the former Buropean Economic Community Treaty (as
subsequently superseded by the TFEU).

¥ Environment Directorate General (DGENY), Europeuan
Commission; Management Plan 2013 (14.1.2013) at p.17
(Rel ARES (2013) 4)6906).

1 Gee e.z. C. Abbott, Enforcing Pollution Control Regulation:
Strengthening Sanctions and Improving Deterrence (2009,
Hart).



116 European Energy and Environmental Law Review Oclober 2015

Enforcement of EU Environmental Law

level with the degree ol seriousness it deserves; for
several years it could have been regarded as but a
“Cinderella™ component of EU enviconmental policy.
However, as will be explored in this article, in more
recent times there have been some moves to extend the
degree of Union policy involvement in this area.

It is importanl to bear in mind that under the
Union’s constitutional framework® specific powers and
responsibilities have been set down for both EU
institutions and member states rcgarding the issuc
law enforcement. These provisions huve been enshrined
i the EU's treaty framework since its origins in the
1950s. As far as EU institutional lcvel is concerned,
both the European Conunission us well as the Court of
Justive of the EU (CJEU) are charged with particular
duties to oversee proper application of Union Jaw by
the member states. Specifically, the Commission is
required under Article 17 TEU to “ensure the
application of the Treaties," and of measures adopted
by the institutions pursuant to them” and “oversee the
application of Union law under the control of the
[CTEUT". The principal mechanisms ul the disposal of
the Commission to ensure application of EU (environ-
-mental) law are the powers laid down in Articles 258
and 260 TFEU enabling it to take legal action against
defaulling member slates (the so-called infrinpement
procedures). Under Article 19 TEU the CJEU is vested
with the task of ensuring that “in the interpretation and
application of the Treaties the law is observed™ [my
emphasis). By virtue of Article 4(3) TEU. which
enshrines the principle ol sincere co-operation, the
Union’s member slales ure inter alio required to “take
any appropriale measure, general or particular. to
ensure [ulfilment of obligations arising out of the
Treaties or resulting from the acts ol institutions ol the
Union”. This duty is cntrenched lurther within the
specific context of the Union’s common enviranmental
policy by Article 192(4) TFEU, which specifics that the
member states “shall [] implement the environmental
policy”. By way of complement to the formal legal
legitimacy underpinning development of Union mea-
sures lo supervise member state implementation of EU
obligations, it is evident that there is considerable
popular support within the Union for this. A recent
(2014) survey of EU public opinion carried out by the
European Commission confirmed that 79 per cent of
EU citizens agree that the Union should be able (o
check that environmental laws are being correctly
applied in the member states.”

In his publicised mission letter® of | November 2014
to Karmenu Vella (the newly appointed European
Commissioner for the Environment, Maritime Alfairs
and Fisheries) the European Commission President
Jean-Claude Juncker makes a rather bold and telling
assertion. Specifically, he opines that the “EU has a
well-developed environmental policy with a rather
complete and mature legal framework™. On the
surface it might appear that the President’s claim has
some merit to if, taking into account in particular the

range and depth of Union policy instrumentation
developed and adopted to date in order to address
substantive environmental protection issues affecting
the Union and the broader international community.
However, the Commission President’s appraisal is also
rather misleading, at least as far as the area of EU
environmental law enforcement is concerned. As this
article auns to show, a more realistic asscssment would
be that the Union's legal framework in this area is still
very much a structure in progress, rather fragile and
some way off from being in a position to have a
genuinely effective impact. Prior to considering in turn
the various components of the EU's legal framework
an enforcement of EU environmental law, it is
appropriate first to make some wtroductory general
contextual remarks concerning the current state of
implementation of EU environmental law in order to
highlight the considerable gap that often exists
between EU statutory requircments and the extent to
which these arc adhered to across the Union.

1.1 State of implementation of EU environmental law
It is apparent from the European Commission’s regular
reports on monitoring compliance with Union law that
there remain serious deficiencies in relation to the state
of implementation of EU environmental legislation in
the member states. The Unilon's environmental sector
has stood out amengst EU pelicy sectors as having a
persistently poor record in termis of member state
compliance with EU legislative obligations.

Tt is widely recognised thal the state of implementa-
tion is poor across a broad range of environmental
policy areas, including notably in the waste manage-
ment, nature profection, water and air quality sectors.
A 2009 stucy? carried out by the EU association of
environmental authorities IMPEL' assessed that in
the region of 19 per cent of transboundary waste
shipments in the Union were illegal. In 2013 the
European Commission published a report'! confirming

3 Namely, the TEU and TFEU.

& 1bid.

" Special Buroharometer 416 Report on attitudes of Fur-
opean Citizens lowards the environment (September 2014) at
Section V.22, Available lor inspection at: http:f/ec.eur-
opateu/public_opinionfindex_en.htm

¥ Available for inspection ul: http:/fec.europa.eufcommission/
2014=-2019/vella_en

? ESWI Consortium (2009) IMPEL-TFS Enforcement
Actions 11 Enforcement of EU waste Shipment Regulation
“Learning by Doing”, Interim Project Report (12.10.2009).
Available [or inspection via IMPEL website; http:/fimpel.eu
" EU Network for the Implementation and Enforcement of
Environmental Law: hitp://impel.eu/

" COM(2013)683 final, Comntission Report on the Tmple-
menlation of Council Direclive 91/676/EEC concerning the
protection of walers against pollution caused by nitrates
from agricultural sources based on Member State reports
for the period 2008-2011, 4.10.2013.
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thut some 14 per cent of groundwater stations [ail to
meet minimum nitrate pollution standards stipulated
by the EU Nitrates Directive.'? The European
Environment Agency (EEA) hus assessed that in the
region of 21 per cent, 14 per cent and § per cent of the
EU-28 wrban population resides in areas where the
exposure to particular matter (PM o). ozone (O4) and
nitrogen dioxide (NO,) exceeds maximum EU limit
values.”? The EEA has altribuled fine parliculate
matter and ozone pollution as being tesponsible
annually for 430,000 and 16,000 premature deaths
across the Union respectively.™ In 2011 an environ-
mental consultancy study commissioned lor the EU
estimated that the annual cost of non-implementation
ol the Union's environmental acguis amounted to
some €50bn."* Most vecently, in March 2015 IMPEL
has published a report'® signalling general concerns
with the state of implementation of a wide range of
EU environmental legislutive instruments (notably in
the water, waste, nature protection, air quality,
agricultural and chemical sectors) by member states,
noting in particular a general lack of resourcing, skills
and capacity al the level of national authorities
responsible for environmental reeulation and enforce-
ment as well as inadequate levels of sunctions (o deal
with persons breaching EU environmental require-
menls.

Over several years, the EU environmental policy
sector has been subject to a large number of
infringement actions taken by the Eurapean Commis-
sion against defaulting member states under Articles
258/260 TFEU. According to the Commission’s latest
published data'” on enviroumental infringement case-
work, currently it is the EU policy sector with the
second largest number of complaints from the public
concerning non-compliance (14 per cent),'® the largest
number of open (ongoing) infringement cases pursued
under Article 258 TFEU (26 per cent)™ and with the
largest number of second round infringement cases
currently pursued by the Commission under Article
260 TFEU (35 per cent).? Moreover, at the time of
writing, 45 per cent of sccond round infringement
rulings from the CIEU under Article 260 TFEU have
concerned non-compliance with EU environmental
law by member states.®! In 2014 the Commission was
pursuing 334 infringement actions against member
states on account of non-compliance with EU
environmental law. Whilst all member stutes were
defendants in these open infringement cases, the
member states with the highest number ol legal
proceedings being brought against them were Greece
(36), Romania (30). Spain (30), Belgium (23). Poland
(20), France (19), Ttaly (18) and the UK (16).

As the above points indicate, there remains
considerable room for improvement by member states
in the way in which they take steps to fulfil their EU
environmental obligations. The track record of poor
implementation is a long-standing one.

" Directive 91/676 concerning the protection ol waters
againsl poliution caused by nitrates from agricultural
sources (OJ 1991 L375/1).
" EEA Report NoS/201d Air quality in Ewnope — 2014
report, 19.11.2014 (ISSN 1725-9177). Available for inspec-
tion al: hitp:ffwww.eea.europa.cu/publications/uir-qualily-
in-enrope-2014
“EEA The European Environment — State and OQurlook:
Svnthesis Reporr (2015) at p.127. Available for inspection at:
hlip:ffwww.eea.eurapa.eufsoer
"> COWI The Costx of not implementing the environmental
uequis (September 2011) — Final Report (ENV.G.I/FRA/
2006/0073). Awailable for inspection al: hitp:/fec.europa.eu/
environment/enveco/ecanomics_policy/pdffreport_sept2011.
df
fe IMPEL Final Report: Challenges in the Practical Inple-
mentation of EU Environmental Leaw and how IMPEL could
help overcome them, 23.3.2015. Available [or inspection at:
http:/iimpel.eufwp-cantentjuploads/2015/03/lmplementation-
Challenge-Report-23-March-2015. pdf
"7 As may be gleaved from the Commission’s Environment
Dircctorate-General's website on infringement statistics for
St aagng Y i e i %
htm) as well as the Commission's latest report on BU law
compliance (COM(2014)612 Europeun Commission Annual
Manitoring Report on the Applicaiion of EU law (2013),
1.10.2014) (http:/jec.europu.euftransparency/regdoc/rep/1/
2014/EN/1-2014-612-EN-F ]-1.Pdf).
™ Numely, 520 out of 3,505 complaints registered in 2013
related to allegations ol non-compliance with EU environ-
mentul law. (The sector with the highest number of
complaints was justice and home affairs (16.8%)).
" Numely, 334 out of 1,300 open infringement cases relaled
to suspecied breaches of EU environmental law in 2013. The
EU policy sector with next largest number of infringement
cuses opened in 2013 was tax (13%).
* Specificully, 40 out of 13 ongoing second round
infringement cuses in 2003 concerned alleged Failures by
member states te adhere to judgments made by the CIEU
under Art. 258§ TFEU declaring non-compliance with EU
E!]Vil'(’)l]!1'll':l][:i| ]'d\.\',
* Specifically, 11 oul of a total of 24 second round
infringement rulings decided by the CTEU by the end of
2014 Case C-387/97 Commission v Greece (Kowroupitos
fandfill) [1999] ECR T1-3257; Case C-278/01 Commission v
Spuin { Bathing Waters) [2003] ECR 1-14141; Case C-304/02
Commission v France { Fishing Controls ) [2005] ECR [-6263;
Case C-121/07 Commission v France (GMQ Conirols) [2008]
ECR I-9195; Cuase C-279/11 Conumission v Ireland (EI4)
judgment of 19.12.2012; Case C-374/11 Conmnission v
Irelund  (Waste Water Treatment Systems) judgment
19.12.2012; Cuse C-533/11 Commission v Belgium (Waste
Water Treatment Sysiems) judgment of 17.10.2013; Case C-
576/ Commission v Luxembhourg { Waste Water Treatment
Sestens) judgment of 28.11.2013; Case C-196/13 Comnis-
sion v Traly (Tilegal landfill sites) judgment of 2.12.2014;
Case C-378/13 Commission v Greece (llegal landfill sites)
Judgment of 2.12.2014; and Case C-243{13 Cornmission v
Sweden (1PPC Directive) judgment ol 4.12.2014.All CJEU
jndgments may be inspected online via the Court’s website
ab: ttpi/fcuria.curopu.eu
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Il Principal Components of the EU's
Legal Framework on
Environmental Law Enforcement

Tt is apparent that over u period of several years the
Union has undertaken steps to develop a legal
framework so as to assist in the task of and enhance
law enforcement ut national level. The emerging
framework, which this section of the article will

" consider, can best be described as having three key

companents to it:

e Infringement proceedings (Arts.258/260 TIEL).
Specifically, these eancern the particular legal
proceedings that may be pursued by the Eur-
opean Commission against member stales before
the CJEU over stale failures to secure imple-
mentation of their EU environmental statutory
obligations.

e Civil society participation. Specilically, this com-
ponent relates to the scries of measures adopted
by the Union in order to enhance rights of access
to justice for private persons for the purpose of
securing adherence to EU environmental law,
primarily under the auspices of the 1998 United
Nations Economic Commission [or Europe's
(UNECE) Convenlion on access to information,
public participation in decision-making and
access to justice in environmental matters,
concluded in Arhus, Denmark (hereinafter re-
ferred to as the “Arhus Convention').??

o Competent authoritics. This compenent covers
the various initiatives undertaken by the EU with
a view lo assisting and enhancing the level of
performance of national environmental autho-
ritics in policing the adherence to EU environ-
mental requirements by the public and private
seclor.

All the components are important and mutually
supportive and strengthening as illustrated in Diagram
I below, However, ultimately the third component
(relating to the performance of competent environ-
mental authorities) is the most significant as a1 source
for delivering better levels of compliance with EU
environmental law and is the part T wish to focus on
principally in this paper. The EU has a considerable
amount of work yet to do in order to ensure that all

Diagram 1: Principal EU-level components
re-enforcement of EU Environmental Law

three components function effectively, The rest of this
section will appraise the individual components in
turn.

2.1 Infringement Procedures (Articles 258/260 TFEU)
The infringement procedures set out in the EU treaty
framework constitute the most well-established com-
ponent of the Union's framework [or enforcing EU
covironmental law. Under Article 258 TFEU the
Europeun Commission has the power to take legal
action againgt member states defaulting on their EU
abligations, ultimately bringing them before the CJEU
(known as “first round™ infringement proceedings). IT
the CIEU finds against the defendanL, a judicial
declaration may be made by the Court confirming
non-compliance has occurred. Since the entry into
force of the Lisbon Treaty on 1 December 2009, First
round proceedings have been enhanced to some
extent. Specifically, the CIEU has acquired the power
to impose a penalty payment andfor lump sum not
exceeding an amount specified by the Commission
where the case concerns a failure by the member state
to notify the Commission of measures to transpose a
legislative EU directive inlo national law by the
requisite deadline sel by the legislative instrument
(so-called “non-communication™ cases).?* In practice
penalty payments are used where the infraction is
ongoing al the time of the judicial ruling, the CTEU
stipulating a payment to be paid in regular intervals
until the breach is remedied. A lump sum fine may be
imposed as a distinet financial penalty, in practice
used in particular to take account of the seriousness
and impact ol a [ailure to honour EU obligations up
until the time of the judicial ruling. By virtue of
Article 260(1) TFEU member states are required to
take the necessury measures to comply with the (first
round) judgment of the CJEU. Where a member
sltate fails to take such steps, under Article 260(2)
TFEU the Commission has the option of bringing
further (second round) legal proceedings against the
member stale concerned, ultimately before the
CJIEU. Where it finds that a defendant member.state
has failed to honour its first round judgment, the
CIEU may impose a penally payment andfor lump
sum fine. Whilst the Commission may and does in
practice propose the level of financial sanctions,* the

22161 UNTS 447, The lext of the Convention is aceessible
on the [ollowing UNECE website: www.unece.org

# See Arl. 260 (3) TFEU. Sec also Commission Commu-
nication fmplementation of Article260 (3} of the Treaty (O)
2011 C12/1) published on 15.1.2011,

' The Commission has set oul guidance for determining
recommended levels of fnancial penalties in individual
cases. See Commission Communication SEC (2005)1658
Application of Article 228 of the EC Treaty Adopted on
13.12.2005 (OJ 2007 C126) and which may be inspected on
the following EU Commission websile: http://cc.enropa.eu/
cu_law/finfringements/infringements_260_en.htm
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CJEU is not bound by its recommendations.?

There is little doubt that the infringement proce-
dures have been and conlinue to be used by the
European Commission as key legal tool to hold
member states to account [or breaches of EU
environmental law and legislation. Several hundred
infringement judaments have been handed down over
the years since the origing of the EUs common
environmental policy in the 1970s. The author has
gleaned from the CIEU's case database (InfoCuria?®)
that over 550 infringement judgments had been
handed down by the Court by the end of 2014
concerning breaches of EU environmental law by
member states.?” Tt is also evident that the procedure
has been given a sharper edge in the wake of successive
treaty reform, notably with the introduction since 1993
(with the entry into force of the Maastricht Treaty) of
the Commission having the possibility of requesting
the CIEU o impose linancial penalties via second
round infringement proccedings und more recently
since December 2009 (with the entry into force of the
Lisbon Treaty) with the introduclion of the possibility
of financial penalties being requested from the CIEU
in first round infringement actions involving non-
communication cases, as well as a shorlening of the
administrative pre-litigation procedure for second
round infringement cases. The new fining powers in
relation to non-communication cascs are particularly
relevant Lo the envirenmentsl sector, given that they
concern failures to transpose EU directives into
national law, the core legislative instrument used in
the EU environmental policy field.

However, for procedural as well as resource-related
reasons the impact of the infringement pracedures on
the state of implementation of EU environmental law
is set to remain limited. Procedurally, the infringement
procedure remains a cambersome legal procedure. [t is
usually a protracted affair, with first round procsed-
ings taking up to S years, and u total of 10 years
required on averuge belore a second round penalty
judgment is handed down.® The facility, introduced
by virtuc of the Lisbon Treaty, of non-communication
cases being subject to a [inancial sanction in a [irst
round infringement action has nol yel led (o any
CIJEU penalty judgment, notwithstanding Lhat at the
time of writing almost 6 years had elapsed since the
treaty change cume into cfTect and notwithstanding
that this is not an uncommon Llype of breach of EU
environmental legislation.?® Overall, the level ol
financial penalties set by the CIEU (in light of
Commission recommendations) is relatively modest,
faring quite unfavourably with the leve) of fines that
may be handed down in EU competition cases. For
example, a serious long-term nation-wide mismanuage-
ment of waste in Italy was punished by the CIEU in a
December 2014 second round judgment with a six
monthly penalty payment of €42.8m together with a
lump sum of €40m.* Whilst at first glance such sums
might appear to be substantial, they pale into

insignificance when compared with the fines that
may be imposed by the Commission in cases of non-
compliance with EU competition law, where penalties
of up to 10 per cent of global turnover of defendants
may be imposed, For example, in 2013 a fine of €1.7bn
was imposed by the Commission on eight multi-
national banks operating cartels in the financial
derivatives sector covering the European Economic
Area!! The levels of fines imposed in infringement
cascs are not set with any degree of precision in terms
of assessing the level of environmental and other
damage that may have been perpetrated as a result of
non-compliance. In addition, the element of deterrence
does not [eature strongly amongst the principal factors
used for calculating individual finuncial sanctions in
(environmental) infringement proceeclings. Moreover,
the Commission’s proseculorial powers are heavily
restricted. having no powers to hold investigations or
imposc obligations upon member states (or private
operators for that matter) found to be at Tault. Such
powers have been vested in the Comumission since the

S P I R R 1 L ole OTRIY 0L e e
recently at para. 52 of its judgment in Case C-378/13
Commission v Greece (llegal landfill sites) judgment of
2.12.2014.

" Accessible at: http:/feuria.curopa.cufjuris/recherche. jsfcid
=(67272

* Specifically, | have identified 552 environmental infringe-
menl judgments from the database. A decade ago, Ludwig
Krimer calculated that 330 environmental infringement
Judgments had been handed down as af the end of 2005 (see
IKréimer L, “Statistics on environmental judgments by the
EC Court of Justice™ (2006) JEL at 411 (Table 4)).
Accordingly. the Commission’s infringement casework
continues apace with the number ol environmental infringe-
ment judgments accumulated over the thirty vear period
between 1976-2005 having increased by 60% within just ten
'\"E'.u's thercafter.

“" These [igures ure based on research by the author from
the CJEU’s case reports of its environmental infringement
Judgments. Detailed analysis of the duration of infringsment
litigation is conlained in ChS of Hedemann-Robinson M,
Enforcenient of LU Environmiental Law: Legal Issues and
g;f;;:!l:';e_gc*.s- 2nd ed. (2015 Routledge).

= For instance, in ity annual reports on the menitoring of
the application ol EU Law the European Commission has
reported that in 2010, 2011, 2012 and 2013 it was handling |
[15, 41, 13 and 92 non-communication cuses in the
environmental sector (representing some 26%, 12%, 4%
and 26% of environmental infringement casework respec-
lively). Sec Hedemann-Robinson (2015) supra note 29 at
p.249. The Commission's anaual monitoring reports are
available lor inspection at: hitp:jlec.europa.eufatwork/
applying-eu-law/infringements-proceedings/annual-reports/
index_en.him

M Case C-196/13 Commission v Ttaly ( Hlegal tandfill sites),
Jjudgment of 2.12.2014.

! Sec the following EU Press Releases: IP/13/1208 and
MEMO/13/1090, Brussels, 4 December 201 3. (Available for
inspection at: htip:/feuropa.cu/rapid/seirch . itm).
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early 1960s in relation to breaches ol EU competition
law.3

In addition to various procedural constraints posed
by the infringement procedures, the European Com-
mission is also faced with the problem of limited
resources when contemplating use of the infringement
procedure. On average the Commission’s services
within ils Environment Directorate-General provide
usually no more than 2 desk officers for environmental
infringement casework per member slate. Accordingly,
the Commission can only rcasonably be expected to
take on but a [raction of casework for the EU-28.
With the adoption of its 2008 Implementation Com-
munication®* (and cven before that) it is has been
evident that the Commission has come to institute a
system of prioritising environmental infringement
cases which foresecs .increasing focus being paid to
the so-called non-conformity and non-communication
cases (namely cases concerning non-compliance of
member state laws with EU environmental legislation)
and only very serious und endemic instances of bad
application (namely failures of member states to
ensure practical adherence to EU environmental
norms).™ In the long term this prioritisation frame-
work, which is a crystallization of a broader Commis-
sion initiative** to streamline infringement casework
across EU policy sectors, is likely to mean that the
other components of the Union’s [ramework on EU
environmental law enlorcement (discussed in sections
2.2. and 2.3 of this article) will be expected Lo shoulder
more of the casework relating to deficient application
and implementation of EU environmental legisla-
tion. ¥

2.2 Enhancement of civil society participation

Over the last decade or so the EU has taken a range of
legislative meusures to enhance the possibilities for
individuals (including NGOs) to be able to participate
in ensuring better state of implementation of EU
environmental law. This process has been underpinned
in particular by virtue of the EU’s membership ol the
1998 Arhus Convention. The Union ratified its
accession to Arhus in 2005% a step thar is binding
on both on the Union as well as member states under
EU law.® The Convenlion essentially requires con-
tracting pariies to lake measurey Lo ensure that cilizens
are gudranteed rights to access inlormation concerning
the environment, rights to participale in certain
decisions affecting the environment (notably in plan-
ning approval procedures relating to development
projects) as well as rights securing elfective access Lo
environmental justice. For the purposes of this article,
focus will be placed on Lhe impuact of the access to
justice guarantees stipulated by Arhus (so-called
“third pillar™ of the Convention).

Article 9 of the Arhus Convention requires con-
tracting parties to take a number of measures to
facilitate the possibility of individuals being able to
seek administrative and judicial review of breaches of

their national environmental laws. Specifically, Article
9 stipulates that each Purty is to ensure that in three
types of situations the public should have access to
independent legal review of decisions, omissions and
acts concerning the following areas: access to environ-
mental information (Article 9(1)); public participation

* See notably Regulation 1/2003 of 16 December 2002 on
the implementation of the rules on competition laid down in
Articles [101 and 102 TFEU] (OJ 2003 L1/1) and Regulation
13972004 of 20 January 2004 on the control of concentra-
tions benween undertakings (QJ 2004 L24/1),

FCOM (2008)773 Commission Communication fmiple-
menting EC Environmenial Law, 18.11.2008.

* The 2008 Implementation Communication signals thal
the Commission is to focus on the following three priority
areas: (1) non-communication cases; (2) failure to comply
with CJEU judgments (second round casework); and (3)
breuches of EU law, including non-conformity cases, raising
issues of principle or having particularly [lar-reaching
negative impact [or citizens. The latter category would
include notably: (a) non-conformity issues; (b) systemic
breaches of environmental quality norms or other require-
ments presenting serious adverse consequences or risks far
health or lor uspects of nature having high ecological value;
(c) breaches of core stralegic obligations upon which
fulfilment of other EU environmental obligalions depends;
and (d) breaches concerning large infrastructure projects or
interventions involving EU funding and/or significant
adverse impucts (COM(2008)773 at section 3.3).

3 COM (2007) 502, Commission Communication 4 Ewrope
of Resulis = dpplving Community Lene, 5.9.2007.

™ This particular realignment of the Commission's ap-
proach to environmental infringement proceedings may still
lake some time yel to become properly manifest. On the face
of it, so-called “bad application™ infringement cases
continue to dominate the Commission’s caseload, constitut-
ing 56% of ongoing environmental infringement cases as al
the end of 2014, Specifically, 189 oul of 325 environmental
infringement cases being handled as at the end of 2014 by
the Commission, as reported on its Environment Directo-
rate-General's (DG ENV) website: hitp://ec.europa.eu/
environment/legal/luw/statistics.htm. Slatistical data from
the DG ENV site indicate that bad applicution cases have
constituted the largest contingent of environmental infringe-
menl casework since 2008 apart lrom 2009: 34% (2013);
66% (2012); 64% 2011; 52% (2010); 31% (2009); 49%
(2008). However, very few of thesc cases may now be
cxpected to concern citizen complaints or own-initiative
cases concerning practical instances of EU environmental
legislation being misapplied. Mareover, it should be noted
that the Commission considers certain structural short-
comings in implementation as falling under the heading
“pad application” (e.g. absence of a plan being adopted
(wuter/wuste) or failure 1o designate a site for nalure
protection purposes) which may have a distorting influence
on the stalistics.

¥ Couneil Decision 2005/370 on the conclusion, on behalf
of the EC, of the Convention on access to informalion,
public participalion in decision-making and access to justice
E11;l environmental matrers (OJ 2005 L124/1).

* See Art. 216 (2) TFEU.

i
i
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in certain decisions relating to the environment
(Article 9(2)) and contruventions of environmental
law by public authorities or private persons (Article
9(3)). The commitment to access to justice in the
Caonvention is supported by some common flanking
provisions in Article 9(4)-(5) which apply to all three
types of review procedure and contuin some generally
worded requirements on the conduct, expense and
transparency of procedurcs. Article 9(4) stipulates
some minimum general requirements that must be
respecied by the relevant administrative or judicial
review procedures, including notably that each con-
tracting party must provide “‘adequate and effective
remedies, ncluding injunctive relief as appropriate,
and be fair, equitable, timely and not prohibitively
expensive’”. Article 9(5) obliges the contracting parties
to ensurc that the public is provided with access to
information about access to judicial and administra-
tive review procedures as well “consider” the establish-
ment of “appropriate” mechanisms to remove or
reduce financial and other barriers to access to justice.
., Notwithstanding the Union’s accession lo the
Arhus Convention, For lwo key reusons it is reasonable
improving upon the state of compliance with EU
environmental legislation is likely to remain relatively
limited, albeit important. As discussed below, these
reasons concern the [imited extent to which the Union
has implemented its obligations under Arhus on access
to environmental justice as well as the finite resources
available to non-governmental environmental organi-
sations.

2.2.1 Partial implementation (.y"ffrhux

It is true that the EU has adopted a number ol

instruments intended to implement the access to justice
obligations contained in Arhus, both in relation to the
national level of EU member states as well as in
relation to the EU institutional level. As far as EU
member state level is concerned. the Union has
adopted provisions securing uccess to environmental
justice in EU directives on access to environmental
information,* public participation in certain environ-
mental decision-making,* and environmental liabi-
lity.#! This article does not intend to discuss the
individual access to justice provisions of (hese
particular EU instruments, which are appraised in
detail elsewhere,® As far as the EU institutional level
is concerned, in 2006 the Union adopted a regulation
(Regulation 1376/2006, commonly referred Lo as the
“Arhus Regulation™) containing some provisions
intended to facilitate access to review for private
individuals ol EU decision-making in accordance with
the requirements ol the Arhus Convention.®® The
access to justice provisions of this EU statulory
instrument will be considered later below in this
section. Notwithstanding the fuct that number of EU
instruments facilitating access to environmental justice
have been adopted, it is however evident that the

Unjon has only partially implemented Arhus’s third
pillar and does not seem capable or willing to do so for
some time yet.

As far as facilitating access to environmentul justice
at EU member state level is concerned, there remain
significunt gaps in coverage with no Union access to
Justice provision, for instance, in relation to the areas
ol water, waste and air quality policy. Whilst the
Commission proposed u “horizontal”™ directive®* for
the implementation of the third pillar of Arhus in
2003, this particular legislative initiative access never
received sufficient political support from the member
states in Council in order to become adopted. The
proposal was eventually quietly withdrawn last May
2014 by the Conmumission,*® which has yet to come
forward formally with an alternative legislative pro-
posal. The silence on the part of the current Commis-
sion College on this subject jars with recent
pronouncements declared by the Union on access to
environmental justice. [n 2012, the previous Environ-
ment Commissioner Jun Potoenile made this issue a
political priorily, declaring that a directive on aceess (o
justice in environmental matters was “indispensa-
hle™ 46 Mareaver the 1lninn’s Seventh Frvironment
Action Programme (2013-2020 (EAP7))%7 assures that

Y Sce Art. & of Directive 2003/4 on public access to
environmental information (OJ 2003 L41/26).

4 Originally. the relevant aceess o justice provisions were
contained in Directive 2003/35 providing for public partici-
pation in respect of the drawing up of certain plans and
programmes relating to the environment and amending
Directives §5/337 and 96/61 (OJ 2003 LI156/17) which has
been superseded by Art. 11 of Directive 2011/92 on the
ussessment of certain public and private projects on the
environment (OT 2012 L26/1) and Art. 25 of the recast
Directive 201075 on industrial emissions (OJ 2010 L334/17).
I See Arts.12-13 of Directive 2004/35 on environmental
liubility (O) 2004 L143/56).

92 See e.g. Hedemann-Robinson (2005) supra vote 29 and
Wennerds, P, The Enforcement of EC Environmeptal Law
5:2007. Oxlord).

* Regulation 1367/2006 on the application of the provi-
sions of the Arhus Convention to access to information,
public participation in decision-muking and access to justice
in environmental mutters to Community institutions and
bodies (OJ 2006 L264,13) commonly referred to us the
“rhus Regulalion™.

1 COM (2003)624 Commission Proposal for a Directive of
the European Parlinment and the Council on access to
Justice in environmental matters, 24.10.2003.

43 COM (2003)62d was included in the following item in the
Official Journal of the EU: Withdrawal of Obsolere
Commission Proposals (01 2014 C153/3).

i Speech by Tanez Potoénik ** “The fish cannot go to court’
— the environment is a public good that must be supported
by o public voice™ EU Press Release SPEECH/12/8356
Brussels, 23.11.2012.

47 Decision 1386/2013 on a General Union Environment
Action Programme to 2020 “*Living well, within the limils of
our planet™ (OJ 2013 L354/171).
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under its auspices “Union citizens will have aceess to
justice in environmental matters and effective legal
protection, n line with the Arhus Convention and
developments brought about by the entry into force of
the Lisbon Treaty and recent case law of the Europeun
Union" % Specifically, the EAPT stipulates that it shall
ensure by 2020 that “the principle of effective legal
protection for citizens and their organisations is
facilitated”, requiring in particular ‘“‘that national
provisions on access to justice reflect the case law of
the Court of Justice of the European Union™.#

The case law of the CTEU in relation to the area ol
access lo environmental justice at national level has
had some but ultimately limited impuct on assisting in
securing adherence to the third pillar obligatioas
contained in the Arhus Convention. Whiist the Court
has recognised that EU accession to the Convention is
a legally binding commitment on the Union and
member states under Union law,™ in the Slovakion
Brown Bear case™ it rejected arguments claiming that
the key Convention provision on jccess to justice
(Article 9(3)) has direct effect. Accardingly, private
individuals may not as a matter of EU rely upon the
requirements Article 9(3) directly before member state
courts. However, the CJIEU has acknowledged the
Convention provision does have indirect legal effects,
in that national courts of the member states are
required to interpret national law “'in a way which, lo
the fullest cxtent possible, i1s consistent with the
objectives laid down in Article 9(3) of the Conven-
tion.>? Such indirect legal effects are. though, self-
cvidently of much weaker enforcement value and
essentially dependent upon the degree to which
national courts are able and willing under national
rules of statutory interpretation to construe national
laws in line with Article 9(3) requirements. Enforce-
ability may well become particularly challenging in the
fuce of an unambiguously worded national statute in
conflict with the terms of Arhus.5® On the other hand,
the CIEU has taken the opportunity to enhance
private individuals' rights of access Lo juslice before
national courts when the malter concerns a directly
effeclive EU environmental norm. Specifically, in
Junecek3 the Court held that the plaintiff had a right
as u matter of Union law to seek judicial redress belore
the national courts in order Lo enforce a directly
effective stipulation contained in a former EU
directive on ambient air quality™ requiring member
states to ensure the adoption of a plan indicating
measures to be taken in the short term where there is a
risk ol EU legislative limit values and/or alert thresh-
olds on air quality being exceeded. This was so, even
though the particular EU directive did not provide for
any specific minimuwin requirements relating to uccess
to justice at national level ¢

Efforts to ensure complinnce with Arhus's third
pillar at the level of EU decision-making have been
likewise unsatisfactory. Oppormni[icq for individuals
to challenge the legality of EU measures alleged to

contravene EU environmental law are overly limited.
The root of the problem lies with Lhe very strict legal
standing (locuy standi) requirements contained within
the TFEU for private persons seeking judicial review,
which have remained virtually unchanged since the
inception of the Union in the 1950s. Specifically,
barring one relatively minor exception, Article 263(4)

" TFEU requires private plaintills to demonstrate that

they are both divectly and individually concerned by a
disputed EU measure in order to gain access before lhe
General Court of the EU in order to plead for an
annulment of the act on grounds of the latter’s alleged
illegality 3 The requirement of individudl concern has
meant (hat legal standing lor private persons to
challenge the legality of EU environmental measures
under Article 263 TFEU is cffectively ruled out, given
that since its seminal 1963 judgment in Plaumann®® the
CJEU has interpreted this to mean that the private
plaintiff must be uffected by the EU measure “by
reason of certain attributes which arc peculiar to them
ar by reason of circumstances, in which they are
differentiated from all other persons and by virtue of
these factors distinguishes them individually™, Given
that the vast majority of EU environmental measures
are designed lo impact generally vpon the public, it is

“8 Para.62, ihid. (This commitment is housed within the
EAPT's Priority Objective 4: To maximise the benefits of
Union enviromment legislation by improving implementi-
tion).

4 Qee paras. 65(c) and 63(v), ibid.

7” In accordance with Art. 216 (2) TFEU.

U Case C-240/09 Lesoochrandrske soskupenic VLK (WOLF
Furest Protection Movement) v Slovakion LEnvironment
Minisiry 2011} ECR L-1215.

2 parys. S0-51 of judgment in Case C-240/09.

* This is so, for instance, in the UK where case law on the
ruley of statutory interpretation would appeur to exclude the
possibility of an international norm being relied upon to
distort the meaning of clearly worded national legislation.
Sec e.g. Garland v British Rail [1983]) 2 AC 751; Duke v
Reliance L1d [1988] AC 618,

' Case C-237/07 Janccek v Bavaria [2008] ECR 1-6211.

F ArL. 7(3) of former Directive 96/62 on ambient uir quality
assesement (OJ 1996 L296/55) as subsequently repealed and
superseded by Dir.2008/50 on ambient air quality ussess-
ment and management (OJ 2008 L152/1).

10 1991, the CIEU had already signalled (in the context of
4 series of infringement proceedings against Germany) a link
between individual rights and EU legislutive emission limits
(see e.g. Cases C-131/88 Commission v Germany [1991] ECR
1-823, C-361/88 Commission v Germeany [1991] ECR 1-257,
.md o 59139 Comunission v Germany [1991] ECR [-2607.

T The specific grounds for seeking an annulment are set out
in Art. 263 (2) TFEU, namely: lack competence, infringe-
ment of an essential procedural requirement, infringement
of the [ounding EU treaties (TFEU/TEU) or ol uny rule of
application relating to their application, or misuse of
pO\VEI ¢

S Case 25162 Plawnani v Commission {]U(ﬂ] ECR 95 (para.
107 of judgment).
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usually impossible for a private person to demonstrate
individual concern. This has been o long-stunding and
serious problem experienced those wishing (o pursue
public interest environmental judicial review litigation
at EU level. illustrated by cases such as Stichting
Greenpeace™ and Danielsvon.® The 2007 Lisbon
Treaty introduced wun exception in relation to regula-
tory EU acts, in respect of which private individuals
are only required to demonstrate they are directly
concerned.® However, the impact of this change is
relatively slight in relation to the environmental sector.
Not only does the trealty amendment concern but a
small fraction of EU environmental instruments, the
requirement of direcl concern is not necessarily
straightforward to fulfil in the context of a public
inferest litigant, who may not be considered in a
judicial sense directly impacted by the meuasure.

As is well-known, in 2011 the Compliance Commit-
tee of the Achus Convention dehivered a report eritical
of the strict legal standing requirements for judicial
review under EU law.©? This was by way of a follow up
to a complaint filed to the Committee in December
2008 by the non-governmental environmental organi-
sation (NGEO) ClientEarth. In its (interim) renort, the
Committee considered that the legal standing recuire-
ments of direct and individual concern set down in EU
law as interpreted by the CJEU conflicled with the
requirements al’ Article 9(3) of the Arhus Convention.
The Committee decided to reserve final judgment on
the compluint, though, effectively waiting (o sce what
impact certain changes pending at the time (namely
the Lisbon Treaty 2007 amendments as well the
mtroduction of the Arhus Regulation) would have
on the EU lepal order in the light of judicial
interpretation from the CIEU.

However, it appears that those particular EU
statutory developments have not made any significant
impact on the issue of access to justice at Union
institutional level. Notably, post-Lishon the CIEU has
conlirmed its traditional restrictive stance on legal
standing of privale persons in judicial review cases.
Specifically, this occurred in the recent /nuit Tapiirit
Kanaiani litigation.® This case involved an annulment
action brought by a number of natural and legal
persons in 2010 which challenged the legality of an EU
regulation adopted jointly by the European Parlia-
ment and Council of the EU imposing restrictions on
trade in seal products within the Union. * Specifically,
the regulation only permitted the placing on the single
market of seal products resulting from hunts tradi-
tionally conducted by Tnuit and other indigenous
communities und which cantribute to their subsis-
tence. Both the European Parliament and Councii,
supported by the Comumission, cluimed the legal action
should be ruled inadmissible on grounds that the

private plaintiffs lacked the requisite legul standing,

specifically that none of them were individually
concerned by the EU regulation. The litigation
ultimately came before the CIEU on appeal in 2013,

the General Court having dismissed the action in 20]1
[or want of legal standing on the part of the
plaintiffs.® The CIEU® agreed with the General
Court. concluding that the plaintiffs failed to meet
the requirements of individual concern as the con-
tested Union regulation, adopted by way ol legislative
procedure, was generally worded and applied indis-
criminately 1o any seal product trader falling within its
scope.®” The CJEU was unconvinced that the member
states had intended to alter the legal position on Jegal
standing through the 2007 Lisbon Treaty.

Recent case law of the CIEU% hus also served to
restrict Lhe impact of the access to review provisions
contained within the Arhus Regulation. By virtue of
Article 10(1) of the Arhus Regulation, a NGEO
meeting certain criteria® is entitled to request a Union
institution or body, which it considers has adopted an
administrative act or failed to adopt such an act
contrary to EU environmental law, to undergo an
internal review gf its conduct. Administrative acts are
defined in the Arhus Regulation as being limited to

any measure of “individual scope”.™ The litigation in

M Case C-321495P Stichting Greenpeace et ol v Camimission
!195"8] ECR I-1651.

W Case T-219/95R Danivlsson et al v Commission [1995)]
ECR 11-3051.

®' The EU treaty chunge has becn incorporated within Art.
263 (1) TFEU.

2 Report ol the Complinnce Committee: Findings and
reconimendations with regard (o communication ACCCIC]
2008/32 (Part 1) concerning compliance by the European
Union (ECE/MP.PPJC.1/2011/4/Add.1), 14.42011. For a
detailed analysis of the Compliance Committee’s report see
e.g. Mursden S, “Direct Public Access to EU Courts:
Upholding Public loternational Law via the Aachus
Convention Compliance Committee” (2012) 81 Nordic
Jowrnal of Iniernational Law 175.

% See judgment of the General Court in Case T-18/10 it
Tapiriit Kanatami and Others v European Parliament und
Couneil [201]] ECR 11-5599 und on appeal belore the Court
of Justice Case C-SR3/L1P fowit Tapiviit Kenatami and
Otfiers, judgment of 3.10.2013.

“ Regulation 1007/09 (O 2009 L216/1).

& Case T-18/10 Inwit Tapiriit Kanatami, supra note 64.

8 Coge C-S83/1IP Jauir Tapiriit Kanatami and Others, supra
note 64.

®7 Puru.73 of judgment, ibid.

% Judements of the General Court in Case T-396/09
Fereniging M ilieudefensie, Stichting Stop  Luchitverontreini-
ging Uirecht v Conunission, judgment 14.6.2012 and in Cuse
T-338/08 Stichting en Miliew & Pexticide Action Nehvork
Eurepe v Commiysion logether with the judgment ol the
Court of justice of the EU on uppeal in Joined Cases Cuse
C-401-403/12P Council, EP and Commission v Fereniging
Milieudefensie and Stichting Stop Luchiverontreiniging
Utrectnr, judgment of 13.1.2015 (available lor inspection on
CJEU's curta website: www curia.eu).

® Assct out in Art. 1) of the Arhus Regulation 1367/06 op
cir .4,

AL 2 (1) (g) ibid.
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question concerned the requests from two NGEOs lo
the European Comumission for the latter 10 undertake
an internal review of certain EU measures, one being a
Commission decision lo give the Netherlands more
time to comply with EU air pollution requirements
concerning nitrogen oxides (NOx), the other concern-
ing an EU regulation stipulating certain maximum
pesticide levels in food. The Commission refused to
wndertake a review of either measure, on the grounds
that they did not concern the plaintiffs individually as
required by the terms of the Arhus Regulation. Both
NGEOs brought annulment proceedings before the
General Court of the EU in respect of the Commis-
sion’s decision to refuse lo conduct an internal review,
claiming that this amounted to a contravention of
Article 9(3) of the Arhus Convention. Article 9(3}
stipulates in essence that contracting parties grant
members of the public access to acministrative or
judicial procedures to challenge acts and omissions by
private persons and public authorities” which contra-
vene provisions of the enviropmental law of the
contracting party.

The General Court issued its judgments in 2012,
finding in favour of the plaintiffs. [t annulled the
Commission’s decisions relusing ta undertake a
review, holding that the requirement of individual
scope under Article 10(1} of the Arhus Regulation
contravgned the requirements contained in Article 9(3)
of the Arhus Convention, as ratified by the Union.
However, on 13 January 2015 the General Courl’s
decision was overruled by the CIEU on appeal, The
CJEU held that the EU's ratification of the Arhus
Convention had not lead to the vitiation of Article
10(1) of the Arhus Regulation. The CJEU naoted that it
was already established in its jurisprudence thaf
Article 9(3) of Lhe Convention did not have direet
effects within the EU legal arder. Moreover, whilst the
CIEU conceded that it hud held previously in ceriain
cases™ that that EU secondary legislation adopted to
implement an international agreement should be
construed in the light of the rules of the international
agrecment, in this particular instance that strict review
approach was not Jwarranled given that notably
Articte 10(1) of the Arhus Regulation does not make
specific reference o the Convention, confer a specific
Convention right on individuals nor does it iroplement
specific detailed obligations contained in an inlerna-
tional agreement. The CIEU noled with regard to the
latter point that Article 9(3) of the Clonvention gives
contracting parties broad discretion in determining the
rules concerning administrative or judicial procedures.

As a result of the CIEU’s judgment it would appear
that oppertunities [or members of the public to scek
review of EU acts adopted in contravention of Union
law, already very restricted, have been curtailed yet
farther. Unless @ person is able to demonstrals that
they are individually ulfected by the contested acl, il
appears from the CJEU appeal ruling that they have
no stunding under the Arhus Regulution to require the

decision-making body of the EU to undertake an
internal review of its measure. This latest EU judicial
ruling would appear to set the Union on collision
course with the Arhus Convention's Com pliance
Committee, which is set to complete its appraisal of
the ClientEarth complaint to it of EU rules on access
{0 environmental justice at some point. However, even
if the Compliance Committee were to declare the EU
in non-compliance with third pillar obligations of the
Arhus Convention, il is questionable what impact such
a finding might have. As Macrory points oul, the
Commiltee does not have any specific sapctioning
powers.™ Under the Convention, the Meeting of the
Purlies (MOP) may decide on appropriate measures Lo
bring about compliance, including the provision of
advice and assistance andjor the adoption of recom-
mendations.™ In_sum, the enforcement tools at the
disposal of the Avhus authorities are relatively soft,
namely adverse publicity as well as possible pressure
exerted by contracting parties. In addition, findings
and recommendations from the Compliance Commit-
tee or MOP have, formally speaking, no legal force
within the EU legal order. Accordingly, unless the EU
member states decide to make further treaty changes
to Article 263 TFEU or the CIEU elects unilaterally to
chiange its interpretation of the Lreaty article's locus
standi provisions, neither of which appears likely to
accur, the EU's legal position on access Lo justice in
regpect of Union level decisions 1s sel to remain in its
current restrictive state.

2.2.2 Resource fuctors

Over and above lhe implementation difficulties
experienced by the EU in relation to Arhus’s third
pillar, it is impogtant to lake account also of the finite
impact that civil sociely participation can bring to bear
on Lhe issue of non-compliance. Significant resource
challenges and limitations confront private individuals
and organisations seeking to lake up @ law enforce-
ment role of a financial, legal and technical nature that
should not be underestimated. Financial limitations
include, in particular, factors such as legal costs™ and

1 pyblic authority™ is defined in Art. 2(2) (d) of the ?rhus
Convention as inchuding the institutions of auy regional
economic organisation party Lo the international agreement.
72 judgments of the General Court in Cuse T-396/09 and
Cuse C-338/08 op cif fn.63.

7 guch as CIEU judgments in Case 70/87 Fediol [1989)
ECR 1781 and Case C-69/89 Nakajima [1991] ECR 2069,
¥ Mucrory R, “European Cowrt backs down on Aarhus
ruling”™ ENDS Report (March 2013) Issue 481 at p.24.

75 Decision )7 Review of Complianee adopted by the
Meeting of the Parties, Lucey, Ttaly (2002). )

" One example of this problem is the issus ol cross-
undertaking in damages in the context of judicial review
proceedings in Englund and Wales, Where an applicant
secks an nlerim injunction preventing further action
pending finul judgment, they are required to provide an
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limited staff resources available to be allocated to
assist with enforcement liligation. Legal barriers
include notably a lack of investigatory powers for
private persons for the purpose of securing evidence of
breaches of law. Technical limits include difficulties in
overcoming scientific knowledge bucriers and equip-
ment challenges for the purpose of gleaning sufficient
evidence to underpin legal action. Moreover, the
European Comumission hardly assists matters by lail-
ing to publish any detailed updates on the state of
national legislative conformity with Union cnviron-
mental legislation sector by sector (such as updated
correlation tables, commissioned studies on transposi-
tion).”” Each of these factors imay serve as significant
constraints as to the extent to which NGEOs are able

and/or willing to engage in public inferest environ-
mental litigation.”

2.3 Competent authorities and law enforcement

The third component of the Union’s framework on
enforcement of EU environmental law, namely that
relating to the role of competent authorities, constitu-
tes arguably the most important aspect of the Union’s
effart in anhancino the state nf imnlementation nf F11
environmental law. The role ot competent authorities,
specifically public authorities charged with responsi-
bility for overseeing the correct implementation of
environmental law at EU member state level, cannot
be underestimated. They play a crucial part in law
enforcement, particularly in deterring, detecting and
reclifying breaches of environmental law as well as
holding perpetrators to account. They are invariably
vested with subslantially greater powers and resources
than either the European Commission or civil society
for the purposes of overseeing compliance. However,
studies over the years (such as those carried out or
sponsored by either European Commission or the
IMPEL network?), have noted that the quality and
effectiveness of national competent authorities varies
greatly in the environmental sector. Undoubtedly
wealknesses in competent authorily structures, strategy
and resourcing have served to undermine elforts to
ensure that EU environmental obligations are com-
plied with on the ground.

From its mception the EU has always had an
expressly recognised interest and responsibilily for
ensuring that member states take requisite measures Lo
ehsure praper application ef Union luw. This is
underscored by the so-called “good faith™ clause
enshrined within the EU treaty (ramework contained
in Article 4(3) TEU, which places a general legal duty
on member states to take active sleps (o ensure adhere
to EU obligations as well as engage in sincere co-
operation with the Union for this purpose.®’ The
CJEU has held that o number of implicit obligations
incumbent on member states (including their compe-
fent authorities) relevant to law enforcement flow
from Article 4(3) including: the duty to proceed with
same degree of vigilance in detecting breaches of EU

law as with national law;5! the duty to ensure that EU
infringements are penalised with effective. propor-
tionate and dissuasive sanctions;? and the duty of due
diligence to review decision-making so as to ensure
canfarmity with EU law ¥

For many years, though, the question of EU
involvement in setting minimum requirements for
national competenl authorities in the environmental
sector remained extremely politically sensitive to the
member states. The introduction of the subsidiarity
principle within the EU treaty framework in the 1990s
by virtue ol the Maastricht Treaty. currently enshrined

conl.

undertaking in damages covering any loss of profits to be
forfeited in the event of the applicant losing the case. This
may involve a considerable sum, in puarticular if the case
concerns a dispute over proposed major development
projects. This can effectively price NGEOs out of this type
of remedy us exemplified in the litigation over the
development of thermal oxide nucleur processing at Sella-
ﬁeld as well us pmt developmt:nt an Ldppc] chk mudflats

fraren e miang

WLR 570 and Cuse C- 44/‘?5 R v Secrcmly of Smre for the
Environment, ex pacte RSPB (Lappel Bank) [1996] ECR 1-
3805).

T Since 2006 DG ENY no longer Lompjles general anaual
monitoring reports regarding the state of member state
compliznce with euch sector of Union environmental law.
The Commission reports that are still published on EU
environmenlal legislative implementation, us required to be
done by particular EU directives (e.g. in Lhe waste, uir, water
and nature-protection sectors) are only periodically pub-
lished and belatedly so, whilst being heavily reliant on data
pmwdecl by member state authorities.

" For un analysis ol key thliengcx confronting private
enlities considering engaging in public interest environmen-
al litigants, see c.g. Ch.10 of Bell, S., McGillivray, D,
Pedersen, Q.. Enviranmenial Law 8th edn (2013 Oxford) al
;1‘;.3.336—353.

" See e.g. the 2011 COWI and 2015 IMPEL reports on
implementation ol EU environmental law cited in fn.13-14.
30 Art. 4(3) TEU states:

“Pursuant to the principle ol sincere co-operation, the
Union and the Member States shall, in full mutunal
respecl, nssist eacli other in carrying out tasks which NMow
from the Treaties.

The Member Stales shall take any appropriate measure,
general or particulur, o ensure Nullilment of the
obligations arising out of the Treaties or resulting from
the acts of institutions of the Union,

The Member Stales shall [acilitate the achicvement of the
Union’s tasks and refrain from any measure

which could jeopardise the attainment of the Union’s
objca:tivcs.“

¥ See c.g. Case C-68/8% Conunission v Greece [1989] ECR
39{‘3 (esp. puras.23-24 of judgment).

. See e.g. Case C-354/99 Commission v frefend [2001] ECR
1-7657 (al para.46 of judgment).

83 Cuse C- 7"!95 Acmenmersbedriff P K Kraaijeveld BI7 [1996]
ECR T-5403.
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in Article 5(3) TEU™ underpinned several member
states assumptions that the organisation of competent
authority structures and operations should be con-
sidered to remain an esseatially nationul preserve.

By the early 2000s, however, the political climate
had evelved sufficiently so as to allow the Union to
begin to develop an emerging legal framework
providing for certain minimum requirements lor
competent authorities regarding enflorcement of EU
environmental law, both in relation to the aspect of
sanclions in respect of non-compliance as well as in the
field of environmental inspections. With respect to the
issue of sanctions, two EU legislative instruments

- stand out in this regard, namely the 2004 EU

Environmental Liability Directive (ELD)* and the
2008 EU Environmental Crimes Directive (ECD).
The ELD obliges member states Lo ensure that their
national competent authoritics tuke steps to hold
operators account for instances of significant cnviron-
mental damage and oversee remediution of damaged
sites. The ECD obliges member states to penalise
serious breaches of EU environmental law through the
use of effective, proportionate and dissuasive criminal
sanctions. Both the ELD and ECD have been subject
to substantial discussion elsewhereS” and, lor reasons
of space, will not be considered in any detail for the
purposes of this paper.

As far as the area of environmental inspections is
concerned the EU has also passed a range of general
and specific measures stipulating minimum require-
ments for competent authorities. The EWU’s involve-
ment and increasing interest in the area of
cnvironmental inspections is both relatively recent
and still emerging. There have been long-standing
concerns about the effectiveness of a number of
environmental inspectorate systems in several member
states. Varies studies (such as those sponsored by the
European Commission®® or by undertaken by
IMPEL®) have revealed and/or confirmed widely
differing types and quality ol environmental inspec-
tion syslems across member slates. Dilferences are
often marked in terms of resourcing. number of
agencies involved as well as supervision strategies
employed (e.g. guantilative /qualilative. delerrence-
based/educative-based). Environmental inspection is
obviously a key element in the law enforcement
toolbox, not least given its prevenlative dimension in
assisting in efforts to minimise instances ol non-
compliance arising,

Owing to political resistance and sensilivitics on the
part of several EU member states, EU engagement in
the subject of inspections had proceeded rather
tentatively for a number of years. However, subse-
quent to a 1996 Commission proposal % that common
guidelines be developed for national inspectorate
systems, in a 1997 resalution” the Council of the EU
invited the Commission to draft guidelines on the basis
of work carried out by JMPEL. This engaugement
ultimately culminated in 2001 with the adoption of a

non-binding instrument on national cnvironmental
ingpection systems, namely Recommendation 2001/
331" providing for min eriteria for environmental

8 Art. 5(3) TEU stipulates:
“Under the principle of subsidiarity, in areas which do
not full within its exclusive competence, the
Union shall act only i and in so far us the objectives of
the proposed action cannol be sufficiently achieved by
the Member States, either at central level or at regional
und locul level, bul can rather, by reason of the scale or
effects of the proposed action, be better achieved at
Union level.
The institutions of the Union shall apply the principle of
subsidiarity os Lud down in the Protoco! on the
application of the principles of subsidiarity and propor-
tionulity, Nalional parliuments ensure compliance wilh
principle of subsidiarity in accordance with the procedure
set oul in that Protocol.”
53 Divective 2004/35 on environmental Lability with regard
to the prevention and remedying of environmental damage
QQJ 2004 L143/56).
6 Directive 2008/99 on the protection of the environment
through criminal law (OJ 2008 L328/28).
"7 0n the ELD, sce, for cxample: Ch.12 of Hedemann-
Robinson (20135). supra note 29; Betlem, G., Brans, E., (eds)
Environmenial  Liohility in the EU: The 2004 Direclive
compared with US and Member State Law (2008, London,
Cumeron May); Wilde, M., Civil Liability for Envirommental
Damnage: Comparative Analysis of Law and Policy in Europe
and the US 2nd edn (2013, Wolters Kluwer). On the ECD,
see, for example: Ch.I3 of Hedemann-Rebinson (2015),
supra note 29; Cardwell, P., French, D., Hall, M., “Tackling
Environmental Crime in the EU: The Case of the Missing
Victim?" (2011) | Environmental Liabifity 35; Hedemunn-
Raobinson, M, “*The Emergence of European Union
Environmental Criminal Law: A Quest for Solid Founda-
tions: Parts 1 and 17 (2008) 16(3) Environmental Liabiliny 71
and 16(4) Enviroumental Liability 111,
W Sec ep. COWIECORYS/CE fmpact assessment sivedy into
possible aptions for revising Recommendation 2001[331 provid-
ing for minimm criteria for environmental inspections — Finol
Report Jor the European Conunission (2011) (ENV.G.L/FRA/
2006/0073);, LEEP/BIOIS/ECOLOGIC, Study on inspection
requirements  fur waste shipments — Fial  Report for the
Luropean Comumission (ENV G 4/FRAJ2007/0067).
% Sce eg. 2003 repoart of the IMPEL Secrctarial “Short
overview of the organisation of inspection in the EU
member slates, Norway and acceding and candidute
countries”. See also IMPEL reports on inspections regard-
ing wastc shipments: Scaport Projects I-I1 (2003-6),
Verification of Waste Destinations Projects T (2003—6) and
Enforcement Actions Projects 1-[1T (2008—12). An owverview
is provided for an the TMPEL website at: http://impel.eu/
clusier-2/
' COM (96)500 Conunission Communication fmplententing
Comnnuity Envirenmerital Lene, 22.10.1996.
' Couneil Resolution of 7 October 1997 on the drafting,
implementation and enforcement of Community environ-
mental law (QJ 1997 C321/1),
%2 Recommendation 2001/331 providing for minimum
criteria of environmental inspections in the member states
(01 2001 L1igj41),

!
i
i
i
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inspections (RMCET) under the aegis of the Union's
Sixth Bnvironment Action Programme” (EAPG)
(2001-2012). Still in force, the aim of the RMCEL is
to improve the level of effectiveness of member state
inspectorate systems for both environmental protec-
tion reasons as well as reasons concerned with
distortion of competition® within the single market.
The persenal scope of the RMCEI is limited fo
covering installations whose air emissions, waler
clischurges and/or waste disposal or recovery activities
are subject to authorisation, permil or licensing
requirements under EU law.? Essentially, this con-
cerns installations subject to integrated pollution
prevention and control requirements, now regulaled
primarily by the [ndustrial Emissions Directive 2010/
75.% The EU instrument stipulates that member states
should observe a range of minimum criteria regarding
the planning of inspections,”” organisation of routine
and non-routine site visits,®® investigations into
suspected serious breaches,® as well as Niling reports
on and evalualing next sleps with respect to site
visits.!00 Accordingly, the RMCE] constituted an
important milestone for EU policy on environmental
ingnections, in estahlishing some core benchmarks for
national inspectorale systems.

1n 2007 the Commission undertook a review!®! of
the effectiveness of the RMCEL and a number of
significant shortcomings were identificd. Several
member states had failed to implement its require-
ments by the 2002 deadline set in the instrument./"2
The Commission reported that implementation of the
instrument was unclear or partially complete in most
member states, with only five countries'™ assessed us
having reached a high level” of implementation.'™ The
Commission also found that the RMCEIL had been
interpreted differently between member states so as
create disparities over the types of installations
covered and also that the material scaps of the
instrument was too narrow, excluding a range of
activities and sectors with significant impacts on the
environment subject to EU legislation (such as waste
shipments, protected habitat sites, wildlife wafficking
and chemical and hazardous substance use). More-
over, various terms in the RMCEL had been inter-
preted differently by member states with significant
consequences for implementation. The Commission
initially decided to aim for a revision of the
Recommendation (thereby rejecting use of u legally
binding measure) coupled with steps to introduce
targeted binding minimum inspection standuards
through sectoral legislation.

In parallel with initinlly tentative steps to revise the
RMCEI, the EU has first gradually, then steadily,
built up a range of sectoral legislative provision in
relation to minimum standards on environmental
inspections carried out by national competent autho-
ritiss. The following environmental sectors now
contain certain minimum inspection obligations under
EU legislation: industrial emissions,'® major accident

hazards involving dangerous substances,'®® waste
management,'"” ozone depleting substance manage-
ment,1% geological storage of carbon,'® scientific
experimentation on animals,''® the civil nuclear
industry'"' as well as the common fisheries policy
(CFP)J1? The EU legishative provisions on environ-
mental inspections vary in terms of detail and
stringency. This is partly as a tailoring according to
the perceived requircments for an individual sector
and partly as a result of when individual legislative

93 Decision 1600/2002 (OJ 2002 L242/1).

" Numely, to ensure that market operators are subject to
commensurate levels of scrutiny and accompanying costs for
the purpose of EU environmental law compliance irrespee-
tive of their location within the Union,

% paragraph U (1) (a) RMCEL

6 Directive 2010;75 on industrial emissions (integrated
pollution prevention and control) (recast) (O 2010 L334/
17) which has succeeded the earlier IPPC legislation, namely
former IPPC Directive 96/61 (OJ 1996 L257/26) as
consclidated by Directive 2008/1 (OJ 2008 L24/3).

9 Puragraph TV. RMCEL

98 WU DRACET

" Pyragraph VIT RMCEL

U paragraph V1 RMCET

Wl SEC (2007)1493 Comunission Report on implementation
of Recommendation 2001{331 providing for mininim criteria
for environmental inspections, 14.1 1.2007.

02 pyragraph X RMCEL

13 Belgium, Germany. Treland. the Netherlands, Sweden
and the UK,

1 gee .20 of SEC (2007)1493 op ¢ir. fn.95.

W5 Dyjrective 2010;75 on industrial emissions (integrated
pollution prevention and control) (recast) (OF 2010 L334/
17).

08 fyivective 2012/18 on the confrol of mujor-accident
hazards involving dangerous substances, amending and
subsequently repealing Directive 96/82 (OF 2012 L197/1)
(“Sevesa IL").

7 Directive 200%8/98 on waste and repealing certain
Directives (0T 2008 L312/3), Directive 1999/31 on the
landfil] of waste (OJ 1999 L182/1). Directive 2006/21 on the
management of waste from extractive industries and
amending Directive 2004/35 (OF 2006 L102/15), Direclive
2012/19 on wasle electrical and eleclronic equipment
(WEEE) (recast) (OJ 2012 L197/38) and Regulation 660/
2014 amending Regulation 1013/2006 on shipments of waste
(OJ 2014 L189/139).

108 Regulation 100572009 on substances that deplete the
ozone layer (recust) (O 2009 L286/1).

1 yirective 2009431 on the geological storage ol carbon
dioside und amending various Directives (O 2009 L140f
114).

10 Dyirective 2010/63 on the prolection of animals used for
scientiljc purposes (QJ 2010 L276/33).

UL Arp 35 EAEC (Buratom Treaty).

1? Regulation 768/2005 establishing a Community Fish-
eries Control Agency and amending Regulation 2847/93 (OJ
2005 L347) in conjunction with Regulation 1224/2009
establishing & Community contro] system for ensuring
compliance with the rules of the CFP (OJ 2009 L343).
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instruments were adopted. The pursuit of a “'sectoral
track” approach to inspection regulation has been
followed for essentially pragmatic reusons. Particular
enviconmental sectors have been prioritised for EU
legislative attention according to the perceived level of
environmental risk of activities and/or overall record
amongst member states on implementation. This
approach has led lo a great variation in terms of
range. specificity and intensity of inspection obligation
across sectors, sometimes difficull to justify.

With the adoption ol its Seventh Eavironment
Action Programme (EAP7) (2013-2020)'" the EU’s
position on the issue of cnvironmental inspections
appears at first sight’ to have become significantly
more ambitious.!'¥ Notably, an express commitment
has been enshrined within EAP7 Priority Objective
4115 o developing “binding criteria”™ on minimum
ingpection standards as well as the promotion of
support capacity at EU level. Specifically, the material
provision regarding the development of existing EU
policy regarding inspections and surveillance is para-
graph 65(iii) of the Annex fo the Decision adepling the
EAP7, which stipulates that the Union's environment
policy programme requires:

“extending binding criteria for eflective Member

Stale inspections and surveillance to the wider body

of Union environmental law, and further develop-

ing inspection support capacity at Union level,
drawing on existing structures, backed up by
support for networks of professionals such as

IMPEL, and by the reinforcement of peer reviews

and best praclice sharing, wilh a view to increasing

the cfficiency and effecliveness of inspections™.

This provision within EAP7 has signalled the
Union's interest in developing two principal dimen-
sions of future EU sngagement in the area of
environmental inspections. Specilically, it has pro-
mised not only intervention o enhance the inspection
systems of mational competent authorities but also
complementary development of EU supranational
instilutional inspection capability. However, whilst
the CAPT7 arguably implies the way forward for the
development of Union policy concerning national
environmental ingpections (o be by way of (horizontal)
legislative initiative, this is not expressly set oul in
paragraph 65(iii) as a firm commitment. The EAP
wording is rather ambiguous and tentative.

To date, the Commission services (within the
Commission’s Environment Directorate-General

(DG ENV)) have begun o focus on the first of the’

two dimensions, namely at the level ol national
inspectorates. Following on [rom a 2011 impact
assessment study considering options for revision to
the RMCEI''® as well as a stakeholder consultation
which delivered strong support for strengthening the
existing BEU legal framework,'"” DG ENV has
signalled in principle being in favour of recommending
4 horizontal framework directive be proposed by the
Comumission to promote coherence to the existing state

of EU legislation on member state environmental
inspections.!® The initiative would accordingly be
intended to be legally binding, in confrasl to the
RMCE! and would cover the broad span of EU
existing environmental legislation. The draft legislative
initintive would be based on a compliance assurance
approach, which would entail member states utilising
the too! of risk assessment for the purposes of
identifying stralegically principal non-compliance pro-
blems, belfore applying various risk mitigation techni-
ques (compliance promotion, monitoring and
enlorcement) in order to enhance levels of adherence
to EU envirommental legislation. However, it may be
some time yet before the Commission feels ready to
approve the launch of a formal draft legislative
initiative. Notubly, it is not clear when (or indeed if)
the current Commission college will be receptive to the
adoption of a formal legislative proposal [or a
directive. The issue of enhancing ol implementation

of BU environmental law, including the prescient-

issucs environmental inspections and aceess to envir-
onmental justice identified in EAP7, does not feature
amonpst list of priorities identified in the European
Commission President’s mission letter'™? of November
2014 (o0 Karmenu Vella, Commissioner for Environ-
ment, Macilime Affairs and Fisheries, for the current
Cammission’s five year tenure to 2020. The new
administrative structuring within the Comumission
organised by the President means that, in order for

'3 Degision 1386/2013 on a General Union Environment
Action Programme to 2020 — Living well, within ihe limity of
our planer (O 2013 L354/171).

V4 This assurance followed up an earlier 2012 Commission
Communication concerning enhancing implementation of
Union environmental measures (COM (2012)99), in which
the Commission signalled ils intenfion to push for a
brouadening out and upgrading of the existing EU legislative
framework on inspections and surveillance.

U= Priority Objective 4 (To maximise the benefits of Union
environmental legislation by improving implementation) with-
in Dec.1386/2013, op cir. fn 116,

1o COWIECORYS/CE npact assessment study inlo possible
aptions for revising Reconumendation 2001{331 providing Jor
mininn criteria for environmental inspections — Final Report

Jor the Enropean Commission (2011) (ENV.G.1/FRA/2006/

0073). Available for inspection on the Commission’s DG
ENV website at: hnp:,’_:'cc.cumg:m.cn;‘envirnnmeul,’lcgal/luw,"
inspections.him

17 The details of the stakehelder consultation process and
findings ave available for inspection on the Commission’s
DG ENV website at: http:/fec.europa.eufenvironmenlflegal/
law/inspections.htm

118 Thege pbservations are based upon in Outline Paper and
Explanatary Paper presented by the European Commis-
sion’s DG ENY al 4 joinl workshop between the Commis-
sion and IMPEL in Rome in December 2014. The papers
presented to the workshop area available for inspection al:
http:/fec.europa.eufenvironment/legalflaw/inspections. htm
19 gee fn.7.

|
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any new initiative to be (potentially) included within
the Commission’s work programme,'” this has to be
first recommended by one of the Commussion Vice
Presidents on the basis that it is deemed to fit within
the Political Guidelines document, presented by the
Commission President to the European Parliament in
July 2014.'*" Given that environmental policy, other
than in respect to climate change, burely features in the
Politicul Guidelines,'* it may well prove in practice a
tough task for the Environment Directorate-General
to persuade the Commussion hierarchy to adopt a
legislative proposal on environmental inspections
imminently.!#

Il Concluding Remarks

Without doubt, in certain respects the European
Union has travelled some distance in terms of
developing its framework for oversesing the due
application of its rules on environmental prolection.
It is no longer accurate to depict the Union relying
solely upon the infringement procedure as a legal
enforcement tool. For the EU’s accession to the Arhus
Convenuon d@s well ay 1S supporl o uaiional
authority networking initiatives such as IMPEL have
led to the development of additional Union-level
mechanisms intended to underpin EU enviranmental
law enforcement, specifically in relation to the
promotion of enhanced access to environmental justice
for individuals as well in relation to improved
standards and controls concerning environmental
inspections. Morcover, the infringement procedure
itself has been subject to some relatively recent
improvements by wvirtue of the 2007 Lisbon Treaty
which have, to some extent at least, sharpened up its
deterrent edge. Notably, this includes the introduction
of the possibility of fines being imposed in first round
proceedings concerning non-transposition cases.
Nevertheless, the Union hus a considerable way to
go yet before it may be in a position to claim seriously
that it has established a legal framework suitable Lo
ensure effective supervision of the proper implementa-
tion and enforcement of EU environmental protection
rules. Notably, significant paps exist in terms of
securing access lo environmental justice and the

Union’s intervention in the area of inspections is still
at a relatively early stage with relatively weak and/for
patchy legal support structures. Moreover, in recent
years the Commission has reigned in considerably its
role in intervening in suspected cases of misapplication
of EU environmental legislation through infringement
proceedings. Perhaps most worryingly of all, there
appear to be (beneath the surface of publicly available
information) shifts within the new Juncker Commis-
sion (hierarchy) providing resistance to the roll-out of
certain enforcement-related policy commitments set
down in the EAP7. Until there are significant
improvements made to the existing EU fegal frame-
work on environmental law enforcement, it is most
likely to remain, in contrast to the current Commis-
sion President’s asscssment, underdeveloped, incom-
plete as well as immature. This is bound to continue to
have adverse impacts on the state of implementation
of EU environmental legislation across the member
states.

120 The Commission’s Work Programme for 2015 is set out

in COM (2014)910 Comunussion Communication Commis-
sion Mork Frogramnie £0i0 — A ivew Sware, 10.i2.4014.
Available for inspection at: http:/fec.europu.euf/utworlk/key-
documents/incex_en.him,

2 Juncker T-C, A New Start for Enrope: My Agenda for
Jobs, Growth, Fuirness and Democratic Change: Political
Guidelines for the next European Commission (July 2014).
Avuilable for inspection al: http://ec.enropa.en/priorities/
docs/pg_cn.pdf

'%2 The Political Guidelines identily 10 priority policy areas
for the Commission college appointed for the pevied 2015—
2020, which in broad terms may be highlighted as: jobs.
prowth and investment; digitalisation of the single market;
enerzy union in conjunclion with climate change policy;
strenglhening of internal market; deepening of economic
and monetary union: attainment of a free trade agreement
with the US; decpening the area of justice in conjunction
with [undamental rights; development of 4 new migration
policy; strengthening of Unjon external relations and
strengthening of democratic structures of EU  decision-
making.

12} Informal soundings from staff within DG ENV obtained
by the author confirm that there is currently a distinet lack
ol interest within the Commission hierarchy for legislative
innovation in the area of environmental inspections.
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ARTICLE
Envirommental Inspections and the EU:
Securing an Effective Role for a Supranational

Union Legal Framework

Martin Hedemann-Robinson™

Abstract

Over several years, the European Union (EU) has gradually developed its legal frame-
work to assist in the proper application of EU environmental protection rules, both at
Member State as well as ar EU institutional levels. This article focuses on one particular
and relatively recent emerging element of that supranational framework, namely the
range of EU secondary legislative measures and provisions concerning the management of
environmental inspections. Tn addition to appraising the extent of EU legislative engaye-
ment in relation to environmental inspections, this article reflects on certain challenges of
a constitutional nature that the EU will need to address in the foture if its intervention in
this particular policy field is to continue to develop.

Keywords: Enviconmental inspections, Evropean Union law. lnplementation, Subsidiarity,
Administrative cooperation

1. INTRODUCTION

A significant long-standing and well-known challenge to the authority of European
Union (EU or Union) environmental law has been how best to enhance the
relatively poor state of implementation of its norms in the Union’s Member States.
Reports over the years from bodies that monitor the application of EU environmental
policy, such as the European Commission® and the European Environment Agency

*  Kent University Law School (United Kingdom (UK)).
Email: M.Hedemann-Robinson@kent.ac.uk.

' Eu., annual reports completed by the Furopean Commission in monitoring compliance with EU
environmental law confirmed that hetween 2002 and 2013 the environmental scctor constituted the
largest proportion of infringement actions pursued by the Commission in all but une of those years: see
analysis by M. Hedemann-Robinson, Enforcement of Enropean Union Envirommental Law: Legal
Issies and Challenges, 209 edn (Routledge, 2015) pp. 247-8. Evuropean Commission annual monitoring
reports are available for inspection at: hetp/fec.europa.en/atwork/applying-eu-law/infringements-
proceedingsfannual-reports/index_en.htm. In its 2071 study on implementation of EU environmental
legislation for the Eurapean Commission, the Danish environmental consulrancy COW! estimated that
the annual cost of non-implementation of the EU's environmental aequis amounted to some €50 hillion:
COWI er al.,, “The Costs of Not Implementing the Environmental Acquis’, Final Report for the
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(EEA),* have repeatedly shown that EU Member States — which are made primarily
responsible for the implementation of Union environmental policy at national level
under the Union’s principal foundational treaties (the Treaty on European Union (TEU)
and the Treaty on the Functioning of the EU (TFEU))* — have un many vccasions fallen
short when it comes to securing the proper application of their EU environmental
statutory responsibilities. The informal EU network of environmental authorities,
known as IMPEL,* has recently reported its concerns regarding the wide variation in
the quality and effectiveness of national competent authority structures across the EU
Member States in the enviconmental sector.” Problems concerning the state of
implementation of EU environmental law have also been the subject of substantial and
long-standing academic commentary.® This article focuses on one particular arca of
implementation of EU environmental protection rules, namely inspection controls. It
assesses and reflects upon the extent to which the EU has developed a supranativnal
legal framework for the management of environmental inspections for the purpose of
assisting in overseeing compliance with EU environmental legislation,

Inspection systems constitute an integral and vital part of regulatory frameworks
constructed for the purpose of overseeing compliance with minimum standards of
conduct prescribed by public law. As noted generally by Baldwin, Cave and Lodge,
‘uncovering undesirable behaviour through detection is a first step in regulatory
enforcement’.” Environmental regulation is no different in this respect. The establishment
of an efficient system of inspection controls is crucial fur regulators to be in a position
to supervise compliance with environmental protection rules effectively. For several

Europran Commission — Dircctorate-General Environment (DG ENV), ENV.G.1/FRA/2006/0073, Scpt.
2011, available ar: hip:/ec.europa.eu/environment/enveco/economics_policy/pdf/report_sept2011.pdf.

2 Eg., in 2014 the EEA reported thar approximately 21%, 14% and 8% of the EU-28 urban population
reside in areas where the exposure to particulate matter (PM 1), ozone (O3) and nitrogen dioxide (NO.)
respectively exceeds maximum EU limit values: EEA, Air Quality in Enrope: 2014 Report, Report No.
512014, 19 Nov. 2014, available ar: hrtp/Avww.eea.europa.eu/publicarionsfair-guality-in-europe-2014.

4 Art. 192(4) TFEU stipulates that *without prejudice to certain measures adopted by the Union, Member
States shall |...} implement the environment policy’. See also the general obligations of Member Stares
setout in the TEU and TFEU on implementing FU law: Act. 4(3) TEU and Arts 197(1) and 291(1) TFEU.

4 FU Network for the Implementation and Fnforcement of Environmental Law (IMPEL), available at:
htrpi/fimpel.eu.

5 IMPEL, *Challenges in the Practical Implementation of EU Environmental Law and How IMPEL Could
Help Overcome Them’. Final Report, 23 Mar. 2015, available at: hup:/impel.en/wp-content/uploads/
2015/03/Implementation-Challenge-Report-23-March-2015.pdf. A 2009 IMPEL study assessed thar
approximately 19% of transboundary waste shipments in the EU were illegal: BiPRC GmbH, 'IMPEL-
TFS Enforcement Actions II: Enforcement of EU Waste Shipment Regulation *“Learning by Duoing™’,
Final Report’, 28 Apr. 2011, available at: hips:ifzock.officielebekendmakingen.nl/blg-126323.pdf.

& See, e.g., |.. Borzsdk, The Impact of Envirommnental Concerns on the Public Enforcement Mechanism

under EU Law: Envirommental Protection in the 25" Hoor (Kluwer Law International, 2011);

P. Davies, EU Envirommental Law: An Introduction to Selected Issues (Ashgate, 2004); Hedemann-

Robinson, n. 1 above; M. Hedemann-Robinson, *Enforcement of EU Environmental Law: Taking Stock

of the Evolving Union Legal Framework’ (2013) 24(5) Ewropean Energy and Environmmental Law

Review, pp. 115-29; L. Kriimer, EU Environmental Law, 7% edn (Sweer & Maxwell, 2011);

K. Lenaerts & ]. Guticrrez-Fons, ‘The General System of EU Environmental Law Enforcement’ (2011)

30(1) Yearbuuk of European Law, pp. 3—41; P. Wennerds, The Enforcement of EC Environmental Law

({)xford University Press, 2007). )

R. Baldwin, M. Cave & M. Lodge, Understanding Regulation: Theory Strategy and Practice, 274 edn

(Oxford University Press, 2012), p. 228.
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years, though, the quality and effectiveness of national environmental inspectorate
systems across the EU has varied considerably, which undermines the uniformity of
application as well as the integrity of EU environmental legislative commirments. While
initially the Union was reluctant to intervene in areas concerned with national
administrative supervision of EU environmental policy, over time this stance has
changed considerably. A range of EU legislative measures has been adopted, principally
since the early 2000s, with a view to involving the Union more closely in supervising the
way in which the implementation of EU environmental law is administered at the
national level, including the area of inspections. Most recently, the adoption of
the Union’s Seventh Environment Action Programme 2013-20 (EAP7) has placed the
issue of EU-level engagement in environmental inspections in the political foreground by
virtue of a specific commitment to introduce “binding criteria’ fur effective Member State
inspections, as well as the development of inspection suppurt capacity at the EU level ®
This political stimulus injected by EAP7 follows on from a series of relatively recent EU
environmental legislative instruments which contain minimum inspection standards.
Such measures, though, have been politically controversial among several Member State
governments keen to reserve implementation tasks, as far as possible, as matters of
nativnal sovereign competence. The policy area of environmental inspections remains a
heavily contested terrain from an EU constitutional perspective, in which the balance of
power and responsibilities between EU federal and national levels has yer to be settled
with adequate clarity or certainty.

In exploring the Union’s engagement with the subject of environmental inspections
management, this article is divided into two principal parts. Section 2 focuses in detail on
the extent ro which specific EU measures have been introduced to enhance systems of
environmental inspection, both in terms of ingpections carried out by national authorities
as well as by Union bodies. In addition, it considers the potential impact of EAP7, taking
into account the most recent EU institutional involvement in policy development on
inspections. Section 3 places the issue of an emerging EU inspections policy in a broader
regulatory context. It reflects upon the political and legal challenges that are liable to
affect the degree to which future EU-level intervention in this area may be readily
accommodated within the current system of decentralized administration of EU
environmental law. It takes into account certain new constraints on Union competence
to intervene in implementatiun issues, intruduced by virtue of the amendments to the
2007 Lishon Treaty” to the Union’s foundational legal architecture.'¥ These concern
recent EU Treaty changes regarding the application of the subsidiarity principle as well as
new Treaty provisions concerning administrative cooperation with Member State
authorities. The final part of the article offers concluding remarks on the nature and state
of legal evolution concerning EU policy involvement in environmental inspection matters.

8 Decision 1386/2013/EU on a General Union Enviranment Action Programme to 2020 ‘Living Well,
Within the Limits of Qur Planet’ [2013] O] L 334/171, Annex, para. 65(iii).

v Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, Lisbon (Porrugal), 17 Dec. 2007, in force 1 Dec. 2009, [2007] O] C 306/1.

10 Composed of the TEU and TFEU, consolidated versions of which are published in [2012] O] C 326/13-390;
see also: hup:/leur-lex.europa.ewlcollecrion/eu-law/treaties.huml.
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4 Transnational Fnvironmental 1.aw

2. ENVIRONMENTAL INSPECTIONS AND EU LAW

The area of environmental inspections is a policy topic that the EU has vnly relatively
recently begun to address in some degree of earnest. There have been long-standing
concerns about the effecriveness of a number of environmental inspectorate systems
in several Member States. Various studies (such as thuse sponsored by the European
Commission' " or undertaken by IMPEL'?) have revealed, or otherwise confirmed,
the existence of widely differing types of environmental inspection system across
Member States with varying degrees of quality. Differences are often marked in terms
of resourcing and the number of agencies involved, as well as supervision strategies
employed. Environmental inspection is a key element in the law enforcement toolbox,
not least given its preventative dimension in assisting in efforts to minimize instances
of non-compliance.

As a result of political resistance and sensitivities on the part of several
Member States, EU engagement in the area of inspections initially proceeded rather
tentatively. In a 1996 Communication on implementation of EU Law,'? the European
Commission proposed that common guidelines be developed for national
inspectorate systems. In response, the Council of Ministers of the EU, in a 1997
Resolution,'® invited the Commission to propose guidelines on the basis of work
carried out by IMPEL. The decision to place IMPEL as a pivotal player in the
construction of EU policy in this area meant, at least initially, that emergent common
guidance would essentially lean towards an intergovernmental and consensual
approach, one based on voluntary participation and non-binding recommendations.
The work on common guidance ultimately culminated in the adoption of a non-binding
instrument in 2001, as discussed below.

2.1. Recommendation 2001/331/EC on Mininum Criteria for
Environmental Inspections

Under the acgis of the EU’s Sixth Environment Action Programme (2001-12) (EAPS), "
the EU adopted a non-binding soft law instrument on national environmental inspection

1 See, e.g.. COWI eral,, ‘Impact Assessment Study into Possible Options for Revising Recommendation
2001/331 providing for  Minimum  Criteria for Environmental Inspections’, Final - Report
for the European Commission — DG ENV, ENV.G.1/FRA2006/0073, June 2011, available at:
h[tp:ﬂeufump;}.eufmvh-onmem-'lcgaI!Iuw:‘pdt'.f]-:nv%Zl)inspections_repnrt.pdf; [EEP, BIOIS &
FCOLOGIC. *Study on Inspection Requirements for Waste Shipments’ al Report for the European
Commission — DG ENV. ENV G.4/FRA/2007/0067. available ar: htrpe/iec.curopa.culenvironment/
waste/shipments/pdi/report_augustd9.pdf.

12 See, e, IMPEL Secretariat. ‘Shorr Overview of the Organisation of Inspection in the EU Member
Srates, Norway and Acceding and Candidare Countries’, 2003, See also IMPEL reports on Inspections
regarding waste shipments: “Seaport Projects 11" 12003-6), ‘Verification of Waste Destinations
Projects I (2003-6), and *Enforcement Actions Projects -1 (2008-12). An overview is provided on
the IMPEL website ar: heepi/fimpel.ev/cluster-2.

13 Commission Communication, ‘Tmplementing Community Environmental Law’, COM(96) 500 final,
22 Ot 1996.

14 Council Resolution of 7 Oct. 1997 on the Drafring, Implementation and Enforcement of Community
Enviconmental Law [1997] O] C 321/1.

15 Decision 1600/2002/EC laying down the Sixth Community Environment Action Programme [2002]
O] L. 242/1.
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Martin Hedemann-Robinson 5

systems, namely Recommendation 2001/33 I/EC,'* which provides for minimum
criteria for environmental inspections (RMCEI). The aim of the RMCEL, which is still
in force, is to improve the level of effectiveness of Member State inspectorate systems
for reasons of environmental protection as well as reasons concerned with distortion of
competition'” within the single market. The material scope of the RMCEI is limited
and focuses principally on the industrial emissions sector. It covers the activiries of
installations of which the air emissions, water discharges or waste management
activities are subject to authorization, permit or licensing requirements under EU law'®
— namely integrated pollution prevention and control, as nuw regulated primarily by
Directive 2010/75/EU on Industrial Emissions (IED).'” The RMCEI stipulates that
Member States should observe a range of minimum criteria regarding the planning of
inspectiuns,m the vrganization of routine and non-routine site visits,>! investigations
into suspected serious breaches,” as well as filing repurts on and evaluating next steps
with respect to site visits.2> It constitutes an important milestone for EU policy on
environmental inspections and establishes some core benchmarks for national
ingpectorate systems.

In 2007 the Commission undertook a review?? of the effectiveness of the RMCEI,
a process foreseen in the instrument.>® A number of significant shortcomings were
identified. Several Member States had failed to implement its requirements by the
2002 deadline set in the Recommendation.” The Commission reported that
implementation of the instrument was unclear or partially complere in most
Member States, with only five countries’ assessed as having reached a high level
of implementation.*® A notable shortcoming was the fact that the criteria identified in
the RMCE! regarding inspection plan coverage had not been implemented in several
Member States, so that many plans omitted to provide for strategic elements. The
Commission also found that the material scope of the soft law instrument was too

16 Recommendarion 2001/331/EC providing for Minimum Criteria of Environmental Inspections in the
Member States [2001] O] L 118/41 (RMCUED. Recommendations are non-binding measures under FU
law: Art. 288(3) TFEU.

17 Namely o ensure that market operators are subject to commensurate levels of scrutiny and accom-
panying costs for the purpose of EU environmental law compliance, irrespective of their location
within the Union.

1 RMCEL n. 16 above, para. U{1)(a).

19 Directive 2010/75/EU on Industrial Emissions (Integrated Pollution Prevention and Control (IPCC))
(recast) [2010] O] L 334717, which succeeded the earlier IPPC legislation, namely former TPPC
Directive Y6/61 [1996] O] 1, 257/26, as previously consolidated by Directive 2008/1/EC [2008] O] L
24/8.

20 RMCEL n. 16 above, para, TV.

21 hid.. para. V.

22 Thid.. para. VI,

23 Ihid., para. VI

24 Commission Report on Implementation of Recommendation 2001/331/EC providing for Minimum
Criteria for Environmental Inspucrions. SEC(2007) 1493, 14 Nov. 2007,

25 RMCEFL, n. 16 above, para. IX.

26 Tbid.. para. X.

27 Belgium. Germany. Treland, the Netherlands, Sweden and the United Kingdom (UK).

28 SEC(2007) 1493, n. 24 abave, p. 20.
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6 Transnational Fnvironmental 1aw

narrow in having excluded a range of activities and sectors with significant impacts that
were also subject to EU environmental legislative controls (such as the areas of wildlife
hunting and trade, habitat conservation, chemical use and transboundary waste
shipment). It also noted in the 2007 review that various terms in the RMCEI had been
interpreted differently by Member States, which had led to significant divergence in
national implementation strategies. For instance, it reported that some Member States
considered that the term ‘inspection’ meant only direct controls at installations, in
contrast with the Recommendation’s broader conceptualization of the term to include
effectively any activity that aims to promote compliance by installations with EU
environmental requirements.>” There was also some degree of confusion over the
meaning of the undefined concept of ‘inspection plan’ contained in the RMCEL Some
Member States considered that a plan simply amounted to a list of installations to be
inspected over time, as vpposed to the understanding of the Commission and other
Member States that this term should mean a strategic document drawn up for the
purpose of determining inspection priorities. Informartion supplied by Member States
to the Commission about their implementation of the RMCEI was not always
comparable, making it difficult at times for the latter to assess the relative quality and
effectiveness of Member States’ implementation of the instrument.

The Commission decided to aim for a revision of the RMCEI coupled with steps
to introduce targeted binding minimum inspection standards through sectoral
legislation. It was somewhat surprising that the Commission initially rejected the idea
of using a legally binding instrument to succeed the RMCEI, given that it was
reasonable to conclude that the poor level of implementation of the Recommendation
identified in the Commission’s 2007 review was in substantial part as a result of its
soft, non-binding legal status.

2.2. Sectoral EU Environmental Legislation vn Inspections

In parallel with the adoption of the general horizontal framework instrument of the
RMCEI, the EU has steadily built up a range of sectural legislative provisions in
relation to minimum standards on environmental inspections carried out by national
competent authorities. The following environmental sectors arc now subject to
minimum inspection obligations under EU legislation:

« industrial emissions;*”

« major accident hazards involving dangerous substances;®'
2

s waste managemcnt;“”

2 RMCEFI, n. 16 above, para. 112,

i IED, n. 19 above.

31 Directive 2012/18/EU on the Control of Major Accidenr Hazards Involving Dangerous Subsrances,
amending and subsequently repealing Directive Y6/82/FC [2012] O] L. 197/1 |Seveso 1T Directive).

32 Directive 2008/98/FC on Whaste and repealing vertain Directives [2008] O] L 312/3 (Waste
Framework Dircctive or WFD); Dircctive 1999/31/EC on the LandGll of Waste [1999] O] L 1821
{Landfll Directive); Direcrive 2006/2 1/EC on the Management of Waste from Extractive Industries and
amending Directive 2004/35/EC [2006] O T, 10215 (Mining Waste Directive); Directive 2012/19/EU
on Waste Electrical and Flectronic Equipment (recast) [2012] QJ 1, 197/38 (WEEE Directive); and

Downloaded from kiti;
Cambridge Core terms of use, available

he Templeman Library - University of Kent at Canterbury, on 02 Nov 2016 at 20:28:22, subject to the



Marrin Hedemann-Robinson 7

- ozone depleting substance management;™

- genlogical storage of carbon dioxide (CO,);*
- scientific experimentation on animals;™

o the civil nuclear industry;*® and

« the common fisheries policy (CFP).%7

The Union has also established some distinct audit and inspection control frameworks
in relation to particular areas of EU climate policy, specifically in relation ro the
sectors concerning greenhouse gas (GHG) emissions trading as well as CO3 emissions
from shipping. These particular monitoring controls in the climate policy sector,
underpinned by EU secondary legislation, do not centre or focus directly on national
competent authority engagement in inspections and accordingly are considered
separately at the end of this section.

The EU legislative provisions on environmental inspections carried out by national
competent authorities vary in detail and stringency. This is partly a resulr of tailoring
according to the perceived requirements of an individual sector and partly a result of
timing. The earliest generation of instruments with provisions concerning inspections
tended to contain relatively general and brief clauses on inspection standards, indicative
of a preference on the part of the EU legislature to defer essentially to Member States
over the detailed operational requirements of national inspectorate systems. A notable
example is the EU Waste Framework Directive,® which contains only a few general
provisions on inspection requirements. Its key stipulation on inspections is enshrined in
Article 34(1), which requires Member States to subject waste operators to ‘appropriate
perivdic inspections by the competent authorities’. In contrast, the most recent
generation of EU environmental legislative instruments contains far more detailed
inspection provisions, exemplified by the [ED,” the Seveso Il Directive,*” and recent
amendments introduced to the Waste Shipments Regulation.*' They flesh out and adapt

Regulation (EU) No. 660/2014 amending Regulation (EC) No. 1013/2006 on Shipments of Waste [2014]
OJ 1. 189/135 (Waste Shipments Regulation or W5R).

35 Regulation 1005/2009/EC on Substances that Deplete the Ozone Layer (recast) [2009] O] L. 286/1
{Ozune Depleting Substances Reyularion or ODSR).

34 Directive 20093 1/EC on the Geological Starage of Carbon Dioxide and amending various Directives
[2009] O] L 140/114 (CO; Storage Directive).

35 Dircerive 2010/63/EU on the Protection of Animals Used for Scientific Purposes [2010] O) L 276/33
(Animal Experimentation Directive).

36 See Art. 35 of the Treaty establishing the European Atomic Encrgy Community (Euratom), Rome (laly),

25 Mar. 1957, in force 1 Jan. 1958, available at: httpi/eur-lex.europa.ewlegal-content/ EN/TX T/ 2uri=CELEX

9%3IA12012A%2FTXT; and Directive 2009/71/Furatom establishing a Community Framework for the

Nuclear Safety of Nuclear Installations [2009] Q] L 172418 (Civil Nuclear Dircctive), as amended by

Directive 2014/87/Furatom [2014) O) L 21%/42,

Regulation (EC) No. 768/2005 establishing a Community Fisheries Control Agency and amending Reg-

ulation (EC) No. 2847/93 [2005] O] L 347, in conjunction with Regularion (EC) No. 1224/2009 establishing

a Community Conrrol Svstem for Ensuring Compliance with the Rules of the CFP [2009] Q) L 343.

3% N, 32 above. The 2008 Directive does little ta add to provisions on inspections contained in earlier
versions of the Waste Fromeworlk Direcrive.

32 N. 1Y above.

40 Seveso 111 Direcrive, n. 31 above.

41 Regulation (EC) No. 1013/2006 on Shipments of Waste [2006] QJ 1, 190/1, as amended hy Regulation (EU)
No. 660/2014, n. 32 ahove.
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8 Transnational Fnvironmental 1.aw

the core stipulations of the RMCEI to the particular sectoral requirements at hand, and
contain minimum standards with respect to inspection planning, inspection visits
(routine and non-routine), recording and reporting of inspections as well as inter-
authority cooperation.** Table 2.2.1 provides an overview of the variegation of
obligations with regard to environmental inspection requirements contained in current
EU legislation.

The pursuit of a ‘sectoral track’ approach to inspection regulation in the EU
environmental policy sector has been justified principally on pragmatic grounds.
Particular environmental sectors have been prioritized for EU legislative attention
according to the perceived level of environmental risk of specific activities and in light
of the overall record among Member States on implementation. This pragmatic and
piecemeal approach to policy development has led to a great variation in terms of
range, specificity and intensity of inspection obligations acruss sectors, sometimes
difficult to justify.

To take but one example, widely differing approaches exist among legislative
instruments regarding the updating of inspection plans. The EU’s waste shipment
rules require Member States, as from the beginning of 2017, to update inspection
plans every three years.*? The inspection plans of installations covered by industrial
emissions and major accident hazard controls regulations are subject to the
looser, more vague requirement of having to be ‘regularly reviewed”.** In other
areas (waste management other than shipment, ozone depleting substances (ODS),
and animal experimentation) no specific inspection planning review requirements are
stipulated. While it might be argued that the sectoral approach has certain advantages
(notably, by railoring inspection standards according to the particular identified needs
of a regulated area), in practice this had led to a lack of coordination between sectors
and to some inconsistency between the sectoral instruments. Notably, national (and
sub-national) environmental inspectorate systems charged with overseeing the correcr
implementation of EU environmental law are confronted with complex technical and
managerial challenges as they have to take on board the multiplicity of legislative
instruments and the diversity of obligations at Union level in respect of inspection
standards. An additional problem is presented by the significant gaps regarding the
current material scope of EU environmental inspection standards legislation.
Notably, the nature protection, water and air quality sectors have not yer been
made subject to any specific minimum standards provision. Moreover, there are no
binding requirements on minimum levels of resourcing for inspectorates®® and only a
very few instruments foresee a role for EU-level inspections.

42 For further discussion of the latest generation of inspection provisions, see Hedemann-Robinson,
n. 1 above, Ch. 11.

43 Regulation (EC) No. 1013/2006, n. 41 above, Art. 50(2a).

44 TED, n. 19 above, Arr. 23(2), and Seveso 11T Directive, n. 31 above, Arr. 20(3).

45 The TED (n. 19 abave) is one of the few pietes of sectoral legislation that broach the subject of

resourcing of inspecrorates, but dous so in a weak fashion. Specifically, recital 26 of its Preamble

exhorts Member States to “ensure that sufficient staff are available with the skills and qualifications

necessary to carry out [[ED] inspections effectively’. The Directive does not contain any specific binding

requirements on the marrer, though.

Downloaded from It i
Cambridge Core terms of use, available at

t 20:28:22, subject to the
1

The Templeman Library - University of Kent at Cante




1nson

artin IHedemann-Rob

M

“upistaoad Jw..;— 10 H._»Jm

SINLIOYINY [BUOREN Ag suondadsu] uo uon

ILLOD LD u>_hﬁ_m_mUH N3 pyp ey muuD:U_.. .ﬁ./._. Lz eh]
1827 [munwueALg Ng

T M9EL

saamod Arostazadng
% X X noadsuy ueIssILIoy N3
X x X ¥ uoneradoon aeasiaiu]
® X X % uoneadoos [y
X X (x) (x) (s)arioadsut jo Sunanosay
X safiaeyd 3500 unndadsu]
X X -3 suonoadsut Jo spronay
X x x x suonsadsur dn-mojeq
X X X X X sun1adsul DULMOI-UON
X X X sawweadord vonsadsug
x X # X ueyd vousodsug
X X X x X X X x Amp uonsadsut raaunn
(12/600T  (£9/010T ") (1€/600T (60/S001 (90/€101 (61/210T (17/900T (1£/6661 (86/800T (S1/EL0T (§4/010T [suoistaoad uounadsuy Kax
nq) na) “8ay) “Bay) “na) gilel} nq) nq) ng) ‘nq) « vopesifa) N7
Jeapnp  uonewawadyy  aBeIoIg usao USA EEEVAY AISEAN  [gpuTT QAN 117 053ARg aar
o) ety 00 Sutury

The Templeman Library - University of Kent at Canterbury, on 02 Nov 2016 at 20:28:22, subject to the

Cambridge Core terms of use, available a



10 Transnational Fnvironmental lLaw

All these gaps and inconsistencies underline the shortcomings of over-reliance
on a sectoral track approach and identify a need for the EU to ensure that it
has effective systems in place to ensure appropriate ‘horizontal’ coordination of
inspections management across environmental secturs. As will be discussed in
the next section, the Union has identified  need for improvement in this regard in
its EAP7.

Brief mention must also be made of the distinct systems of audit control
established by particular EU legislative instruments concerning Union climate
policy, specifically in relation to GHG emissions trading and CO. emissions from
maritime transpott, In these areas the Union has developed control mechanisms
which focus on actors other than national competent authorities directly engaged
in inspection activity, Under the auspices of the EU legislation governing its Emissions
Trading Scheme (ETS).*® implementation assurance of its ‘cap and trade’ scheme
on GHG emissions from industrial installations rests principally upon two control
‘pillars’ namely (i) oversight of monitoring and reporting by operators of
emissions,”” and (ii) verification of GHG emissions |'e:p0rts.'“3 The combined
function of these control systemms is to ensure that at the end of each year
installations surrender a correct amount of emission allowances corresponding
with their emissions levels, so to ensure that the EU ETS system works effectively
and is not subject to fraud or abuse. Under the first control pillar, narional competent
authorities are charged with the responsibility of checking that operators have
in place appropriate emissions monitoring plans for the purpose of compiling
accurate data on their GHG emissions. Under the second control pillar,
Member States are to ensure that nationally accredited auditors (or ‘verifiers’)
check to see that each installation’s monitoring plan has been implemented correctly
by the operator, a process that involves sampling and site visit inspection.*
Verification is important for the operator, for without it the operator is barred from
engaging in future emissions allowance trading and is also liable for payment of an
excess emissiuns penalty if found to have failed to surrender a sufficient number of
emission allowances.™ In practice, inspections are carried out by private
undertakings acting as verifiers,”! authorized under the aegis of a national

46 The main framework instrument is Directive 2003/87/EC establishing a Scheme for Greenhouse Gas
Emission Allowance Trading within the Community and amending Directive 96/61/FEC [2003] O] L. 275/32.
as amended (most recently by Directive 2009/29/EC |2009] O] L 140/63) {Emissions Trading Dircetive).

47 Regulation (EU) No. 601/2012 on the Monitoring and Reporting of Greenhouse Gas Emissions
pursuant to Directive 2003/87 12012} O] L 181/30, as amended (most recently by Regulation (EU) No.
743/2014 |12014] O] L. 20111,

44 Regulation (EU) No. 6002012 on the Verification of Greenhouse Gas Emission Reporrs and Tonne-
Kilometre Reports and the Accreditation of Verifiers pursuant to Directive 2003/87/FC |2012] O] 1 181/1.

4¢ Thid., Arts 20-21.

50 Emissions Trading Directive, n. 46 above, Arts 15 and 16.

51 The EU legislation does not specifically rule out the possibility of officials of national competent
authorities acting as verifiers where appropriately qualified, but it is unlikely that in practice authorities
would have the requisite staff resources to do this. For comments on the use of private verifiers, see
M. Peeters, “The Enforcement of Greenhouse Gas Emissions Trading in Europe: Reliability Ensured?’,
in L. Paddock et al. (eds), Compliance and Enforcement in Favironmental Taw: Taward More
Effective Implementation {Edward Elgar, 2011), pp. 407-30, ar 417-8.
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Martin Hedemann-Robinson 11

accreditation framework,’ whose verification reports are subject to a system of prior
independent review.™ National competent authority input focuses essentially on the
upstream  control work of scrutinizing the propriety of operators’ emissions
monitoring plans.

Recently, the EU has also adopted legislation concerning the auditing of GHG
emissions from the maritime transport sector, which is in broad alignment with the
approach taken in respect of emissions trading. Regulation (EU) No. 2015/757%
requires operators of ships of over 5,000 gross tonnage using EU ports to ensure that,
with effect from January 2018, their monitoring and reporting of CO» emissions are
subject to independent auditing from accredited verifiers, who may undertake spot
checks to determine the reliability of operator reports.®

2.3. lmpact of the EU’s Seventh Environment Action Progranmne (2013-20) (EAP7)

With the adoption of EAP7°® the EU's position on the issue of environmental
inspections has evolved to become far more resolute and ambitious. Notably, an
express commitment is enshrined within EAP7 to extend binding criteria on minimum
inspection standards as well as to promote support capacity at EU level. This
assurance followed an earlier 2012 Commission Communication® concerning ways
and means of enhancing delivery of EU environmental measures, in which the
Commission signalled its intention to push for Union legislative approval to broaden
and upgrade the existing EU framework on inspections and surveillance.™® The EU’s
recent drive to expand its work in the area of environmental inspections is enshrined
within one of nine priority objectives of EAP7 — namely Priority Objective 4%
concerning implementation. Within Priority Objective 4, inspections and surveillance
coexist with three other implementation matters which the Union wishes to
enhance.’” The principal provision regarding the development of existing EU
policy regarding inspecrions and surveillance is contained in paragraph 65(iii) of the
Annex to the Decision adopting EAP7, which stipulates that the Union’s environment
policy programme requires:

52 Regulation (EU) No. 60072012, n. 48 above. Chs IV=V. The system of acereditation is developed from that
used for acereditation for markerting of producrs under Regularion (EC) No. 765/2008 [2008] O] L 218/30.

53 1bid., Art. 25.

$ Regulation (EU) 2015/757 on the Monitoring, Reporting and Verification of Carbon Dioxide
Emissions from Maritime Transporr, and amending Directive 2009/16/EC |2015] Q) L 123/55.

55 See especially Regulation (EU) 2015/757, ibid., Arr. 15.

56 Decision 1386/2013/EU, n. § above.

57 Commission Communication, ‘lmproving the Delivery of Benefits from EU Environmental Measures:
Building Confidence through Berrer Knowledge and Responsiveness, COM(2012) 95 final, 7 Mar. 2012.

3% |hid., pp. 7-8.

59 Decision 1386/2013/EU, n. ¥ above, Annex, Priority Objective 4 to Maximise the Benefits of Union
Environmental Legislation by Improving Implementation.

&0 The three other matters concern: (i) improvemenrs in information collection and dissemination on rhe

state of implementation; (i) national systems handling environmental complaints: and (iii) access to

environmental justice (in accordance with the Aarhus Convention (UNECE Convention on Access to

Information, Public Participation in Decision-Making and Access to Justice in Environmental Marters,

Aarhus (Denmark), 25 June 1998, in force 30 Oct. 2001, available at: hetpzlfwww.unece.org/envipp/

welcome.html), and EU law): see Decision 1386/2013/EU, n. 8 above, Annex, paras 38-65(a)-e)-
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12 Transnational FEnvironmental Law

extending binding criteria for effective Member State inspections and surveillance ro the
wider body of Union environmental law, and further developing inspection support
capacity at Union level, drawing on existing structures, backed up by support for net-
works of professionals such as IMPEL, and by the reinforcement of peer reviews and best
practice sharing, with a view to increasing the efficiency and effectiveness of inspections.

This EAP7 provisivn accordingly committed to bolster EU engagement in the area of
environmental inspections along two dimensions: (i) by enhancing the inspectiun
systems of national competent authoritics, and (ii) through the complementary
development of inspection capability at EU institutional level. Both dimensions will
be considered briefly below. To date, the Commission has only begun to focus in
earnest on the first of the two dimensions, namely at the level of national
inspecturates.

2.4. National Environmental Inspections and EAP7

Until very recently, the European Commission’s services within its Directorate-General
for the Environment (DG ENV) were actively working on a proposal for a general
horizontal EU directive on national environmental inspection standards. This work
followed a 2011 impact assessment study in which options for revision of the RMCEI
were considered,”' together with a stakeholder consultation which delivered strong
support for strengthening the existing EU legal framework.®* The Commission held a
number of stakeholder meetings, including expert workshops, which revealed some
broad contours of the initial thinking of its internal services (that is, within DG ENV).
These indicated that the Commission services within DG ENV were minded to
recommend a prospective horizontal framework directive to promote coherence within
existing EU legislation on environmental inspections.®® The initiative would be legally
binding, in contrast to the RMCEL It would cover the broad span of existing EU
environmental legislation, some 40 measures concerning the sectors involved with
water, industrial emissions, majur accident hazards, air, waste, chemicals, nature and
biodiversity, as well as certain cross-cutting aspects.”™ The draft legislative initiative
envisaged by DG ENV would be based on a compliance assurance approach, which
entails Member States utilizing risk assessment for the purpose of identifying

61 COWI et al, ‘lmpact Assessment Study into Possible Optivns for Revising Recommendarion
2001/331/EC providing for Minimum Criteria for Environmental Inspections’, Final Report for
the Furopean Uommission — DG ENV. ENV.G.I/FRAZO06/0073, June 2011, available at
http:/fec.curopa.eulenvironment/legal/law/inspections.him.

82 The details of the stakeholder consultation process and findings are available for inspection on the D(;
ENV website at: hrtp:/lec.europa.enfenvironment/legal/law/inspections. htm.

6 Thesce vhscrvations are hased upon an Qutline Paper and Explanatory Paper presented by DG ENV ar a
joint workshop between the Comniission and IMPEL in Rome (Italy). Dec. 2014. The papers presented to
the workshop are available at; hrrpe/fec.europa.ew/environmentlegal/lawfinspections.htm.

61 Specifically. marters covered by Directive 2004/35/EC on Environmental Liability with regard to the
Prevention and Remedying of Environmental Damage |2004] ) L 143/56 (Environmental Liability
Directive); Directive 2007/2/EC establishing an Infrastructure for Spatial Tnformation in the EC [2007]
0J L 108/1 {INSPIRE Dircetive); and Direcrive 201 1/92/EU on the Assessment of the Effects of Certain
Public and Private Projects on the Environment [2012] Q) L 26/1 (EIA Directive) as amended.
The DG ENV Qutline Paper contains an Annex listing the EU environmental legislation to be covered
hy the prospective EU framework inspecrions instrument.
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Martin Hedemann-Robinson 13

strategically principal areas of non-compliance, before applying various risk mitigation
techniques (compliance promaotion, monitoring and enforcement) in order to enhance
levels of adherence to EU environmental legislation. Specifically, it would oblige
Member States to fulfil a range of duties beyond those in rhe RMCEL including
undertaking the following steps in a compliance assurance chain:

o Risk assessment (Stage 1): Bach Member State is to undertake a strategic risk
assessment of non-compliance within their respective territories, reviewable
every four years. The strategic assessment would serve, inter alia, to identify
sectors with notable compliance issues and would accordingly warrant
greater inspection prioritization. This would be accompanied operationally
by national surveillance and inspection plans along the lines of the RMCEI
model as developed by the IED™ and Seveso III Directive,"™
two years. Such plans would incorporate a risk assessment approach,
include appropriate levels of routine and non-routine inspections, and
develop effective inter-agency coordination. Tn particular, narional plans would
be crafred in light of the results of the overall strategic assessment, which would
appraise the relative state of non-compliance concerning EU environmental

reviewable every

protection rules,

- Risk mitigation (Stage 2): EU Member States would take steps to mitigate
against the non-compliance risks identified at the initial risk assessment stage
by deploying three core tools or techniques: (i) compliance promotion,
(i) compliance monitoring (via surveillance, inspections and investigations),
and (i) enforcement.’” The uverall approach to risk mitigation would be ro
encourage Member States to consider deployment of the most effective risk
mitigation technique appropriate for the particular non-compliance scenario,
bearing in mind that recourse to softer compliance promotion initiatives (such as
providing advice and assistance or securing undertakings from operators) may be
more effective in practice in the long term in attaining better levels of
implementation among operators other than persistent or intentional serivus
offenders. In terms of recourse to enforcement, national authorities would be
encouraged to consider using one or more sanctions (informal or formal, light or
heavy) in propurtion to the incident uf detected non-compliance with EU
environmental rules. The Commission’s thinking here resonates strongly with the
United Kingdom (UK) approach with respect to supervisory operations of
regulatory authorities. Other key aspects of risk mitigation signalled in the
Commission’s outline documentation include requiring Member States to ensure
that (i) follow-up strategies are consistently drawn up in cases of detected
non-compliance, and (i) reporting and transparency underpins inspection and
surveillance activities of national authorities.

65 N. 1Y ahove.

66 N. 31 above.

7 The DG ENV Explanatory Paper refers to these tools/echniques as being the “three pillars’ of risk
mitigation.
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14 Transnational Environmental l.aw

The Commission has made considerable headway with the pruposal, yet it may sull
be some way from being ready to recommend the launch of a formal draft initiative.
There may be further need for informal discussion with stakeholders. Moreover, the
DG ENV draft does not (yet) contain provisions to ensure that Member State
implementation of the instrument is subject to sufficiently rigorous review and that
the issue of adequate Member State resourcing of inspection systems is appropriately
addressed.

As far as review is concerned, a number of requirements could be integrated within
the draft legislative texr, which would serve as useful checks to monitor Member State
compliance with the prospective EU environmental inspection instrument. As a
minimum, the draft instrument should incorporate the existing review provisions
contained in the RMCEI — namely duties of Member States to repurt to the European
Comumission on their implementation experience, in conjunction with provision for a
periodic Commission review of whether legislative amendments or additions need to
be made to the EU measure. The inclusion of Member State reporting obligations to
the Commission on the state of and experience gleaned from implementing the EU
instrument is particularly important, given the current paucity of reliable data and
information on national inspection systems provided to date under the aegis of the
RMCEI and relevant sectoral EU environmental legislation. The non-binding status
of the RMCEI has, no doubt, contributed to the poor quality of implementation
feedback provided by Member States, while the various provisivns on inspection
requirements contained in EU environmental legislation have not typically been made
the subject of a robust implementation review process.

Review procedures in a successor instrument to the RMCEI could be usefully
supplemented with the inclusion of a duty on Member States to undergo periodic
independent auditing of their inspection regimes to appraise the effectiveness of delivery
of EU requirements. Independent auditing could be conducted by a range of actors,
such as a private environmental consultancy, national audit authority, IMPEL, or the
European Commission. Arguably, IMPEL would be a strong candidare to assume such
a role, given its rtechnical expertise (its membership is drawn from national
environmental authorities), its wealth of accumulared information on Member State
inspectorate structures, as well as long-standing experience in voluntary auditing of
Member State environmental authorities. Other flanking review mechanisms could
conceivably be used, such as the conferral of implementing powers on the Commission
under the aegis of the ‘comirology’ process,®® although this might be resisted by
Member States as an overly centralizing move.

Adequate resourcing of national inspectorates is an important issue which lies at
the heart of achieving an effective environmental monitoring system. At first glance,
it might seem logical tv expect that a general EU instrument on inspections

68 Art. 291(2)-(4) TFEU and Regulation (FU) No. 182/2011 laying down the Rules and General Prin-
ciples Concerning Mechanisms for Control by Member States of the Commission’s Exerdise of
Implementing Powers [2011] O L 155/13. Post-Lisbon, *comitology’ envisages the conferral of powers
of implementation on the Commission in legally binding Union acts, where uniform conditions for
their implementarion are needed.
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Martin Hedemann-Robinson 15

should incorporate minimum standards on resvurcing aspects (including, notably,
quantitative and qualitative aspects of personnel, training and equipment). However,
for political, administrative-technical and legal reasons the European Commission
has little room for manveuvre. From a political perspective, the issue of
administrative resourcing is highly sensitive, not least since it directly impinges
upon national budgetary decisions concerning the financing of public services. The
Council of the EU, too, is likely to have significant concerns about loss of national
administrative autonomy if any Commission proposal seeks to introduce clauses on
common minimum resourcing requirements. Secondly, it has proven problemaric
technically to establish agreement between environmental authorities within IMPEL
over the use of resourcing benchmarks (in parricular regarding personnel numbers)
as @ common performance indicator criterion.*” Thirdly, from a legal perspective, in
the walke of amendments introduced by the Lisbon Treaty, the EU treaty framework
excludes generally the possibility of the Union adopting harmonizing measures
concerning improvements to national administrarive ‘capacity”.”” The latter aspect is
considered in more detail in Section 3 below.

Accordingly, it is not that surprising to find that most existing EU environmental
inspection rules essentially side-step the subject of resvurcing levels of inspectorates,
On the very few occasions on which the issue of administrative resourcing has been
incorporated in EU environmental legislative instrumentation, it has been done only
invery g veneral”! ur exhortatory”* terms, thereby essentially deferring key decisions to
Member States. However, this does not mean that the Commission should have to
drop the issue of resourcing entirely from a draft general EU environmental
inspections instrument; far from it — it does not need to remain the elephant in the
room. Tn particular, it would be most useful if the draft legislative instrument were to
include a provision requiring Member States to be transparent about the level of
resources they invest in their inspectorate systems, with an obligation to report
resource data regularly to the Commission. Such an obligation would enable the
Commission to make publicly available a comparative report on Member State
resourcing of their inspectorates. Such transparency would assist in shining a light on

& See, e.g., IMPEL, ‘Developing Performance Indicators for Environmeneal Inspection Systems’, Project
Report 2009/03. Apr. 2010. especially the discussion on inspector numbers, pp. 3-9. available at:
hl‘rpﬂsmml cowp-contentfuploads/2010/04/2009-03-Developing-performance-indicators-for-environmental-
inspection-systems-FINAL-REPORT-.pdf.

0 A, 197(2) TFEU.

71 Art. 50(2a)(F) and (g) Regulation (EC) No. 1013/2006 (n. 41 above), as amended by Regulation (EU)
MNo. 660/2014 {n. 32 above), which requires Member States by 1 Jan. 2017 to ensure that rheir waste
shipment inspection plans include information on ‘the training of inspectors on marters relating to
inspections” and ‘the human, Anancial and other resonrees for that plan’. Sec also Art, 5(2){c) Directive
2009/71/Epratons (n. 36 above). which reguires that the competent national regularory authoriry *is
given dedicated and appropriate budgert allocarions 1o allow for the delivery of its regulatory tasks as
detined in the narional framework’.

2 See recital 26 of the Preamble ro the IED (n. 19 above), which srares thar ‘Member Srares should
ensure that sufficient staff are available with the skills and gualifications needed to carry
our those inspections effecrively’. See also recital 26 of the Seveso 1 Directive (n. 31 above),
which addirionally stares that ‘competent authorities should provide appropriate support using
tools and mechanisms for exchanging experience and consolidating knowledge including at
Union level’.
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16 Transnational Fnvirommental 1.aw

weale spots in national inspection systems as well as placing soft, indirect pressure on
Member States to take remedial action, as appropriate. Moreover, a general provision
requiring Member States to ensure that their inspection systems are effective in
assisting them in the fulfilment of their implementation responsibilities could serve as
a useful, albeit indirect, legal guarantee against manifestly deficient inspection
systems. Specifically, where the level of investment by a Member State in its
inspection system is clearly incapable of delivering effective compliance monitoring of
EU environmental legislative requirements, the Commission could use this evidence in
support of an infringement action under Articles 258-260 TFEU on the basis of non-
compliance with the effectiveness requirement. Arguably, such a clause might receive
sufficient support from all sides. From the perspective of most Member States, it
would be likely to assuage concerns about undue supranational intrusion into the
sphere uf national administrative autonomy. At the same time, such a clause would
have some teeth in upholding the collective Union interest of ensuring the effective
application of EU law, which is attractive from the Commission’s perspecrive.
Notwithstanding DG ENV’s substantial interest and engagement invested in a
successor initiative to the RMCEL, it is not clear when (or, indeed, if) the current college
of Commissivners will be receptive tu the adoption of a formal legislative proposal for
a directive to replace the 2001 Recommendation. Enhancing the implementation of EU
environmental law, including the issues of environmental inspections and access to
environmental justice identified in EAP7, does nurt feature among the list of priorities
identified in the Commission President’s published mission lerter”” of November 2014
to Karmenu Vella, Commissioner for Environment, Maritime Affairs and Fisheries, for
his five-year tenure. The new administrative structure within the Commission
organized by the President also makes it difficult for a fresh legislative initiative to
emerge. Notably, for any new legislative proposal to be included within the
Commission’s annual work programme,”™ one of the Commission Vice-Presidents
must first recommend it on the basis that it seemingly fits within the 2014 Political
Guidelines presented by the Commission President to the European Parliament.”®
Given that environmental policy, other than in respect of climate change, barely
features among the ten priorities of the President’s Political Guidelines,”® it may prove a
tough task for DG ENV to persuade the Commission hierarchy to adopt a legislarive
proposal on environmental inspections. The strongest argument in favour of a

Available ar: hrrpifec.europa.eufcommission/2014-2019/vella_en.

The Commission’s Wark Programme for 2015 is set out in Commission Communication, *‘Commission

Work Programme 2015 — A New Stare’, COM(2014) 910 final, 16 Dec. 2074, awvailable at:

http:/fec.europa.eufatwork/pdflewp_20135_en.pdf.

75 ].-C. Junker, ‘A New Start for Europe: My Agenda for Jobs. Growth. Fairness and DcmqumL
Change: Political Guidelines for the Nexr European Commission’, 15 July 2014, available
htrp:flec.europa.eu/priorities/docs/pg_en.pdE.

76 The Political Guidelines (ibid.) identify 10 priority policy arcas for the Commission college appointed
for the period 2015-20, which in broad terms may be highlighted as: jobs, prowth and investment;
digitalization of the single marker; energy union in Lnnjunuiun with climate change policy:
strengthening of rhe inrernal market: \JLLPUHI‘I'I of ceonomic and monetary union; attaimment of a free
trade agreement with the US: deepening the area of justice in conjunction with fundamental righrs;
development of a new migration policy; strengthening of FU external relations; and strengthening of
democraric structures of EU decision making.
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Martin Hedemann-Rohinson 17

new initiative to replace the RMCEI is the fact that the EU has specifically endorsed such a
move under the auspices of EAP7, which is underpinned by a legally binding
Union decision. Time will tell how these factors will play out politically. However,
informal feedback from within the Commission’s services suggests that a formal
endorsement of any initiative is unlikely to be forthcoming soon. The Comimission’s
Work Programme for 2015 did nor include a proposal on environmental
inspections among its list of Commission initiatives for the initial calendar year of the
new -Commission college. This suggests, perhaps rather ominously, that
the Commission *will not present propusals that do not contribute to |the] priorities’ of
the Political Guidelines, ‘will apply [the practice of] polirical discontinuity’,”” and
“will take off the table pending proposals that do not march our objectives or which are

. .74
guing nowhere 7

2.5. Environmental Inspections at EU Institutional Level and EAP7

For several years a debate has rumbled over whether environmental inspection capacity at
EU institutional level should be developed. On the vne hand, the European Parliament has
registered its approval on a number of occasions of the establishment of an EU-level
inspectorate capability.”” On the other hand, EU Member States have traditionally been
generally sceptical or resistant to the idea of endowing EU institutions with inspection
powers in the environmental sector, Suggestions in the early 1990s to invest the EEA with
inspection powers were shot down by Member States.® While the EU legislation that
established the EEA specifically refers to the possible development of supervisory functions
being assigned to the EEA at a later date,®' the Commission did nor take up this issue
in subsequent years when submitting amendments to the EEA's statutes.” In 1997, the
Council reaffirmed its clear disapproval of the establishment of a centrally and
supranationally organized sysiem of European environmental inspectors.®?  The
resistance to the development of a supranational dimension for environmental
inspections was also reiterated in the Preamble to the RMCEL** Historically, Member

77 In accordance with point 39 subpara 2 of the Frameworl Inter-Institutional Agreement on Relations between
the European Parliament and Commission |2010] O] L 304/47, which stipulares that *[tlhe Commission shall
proveed with a review of all pending proposals ac the heginning of the Commission’s term of office, in order
to politically confirm or withdraw them, taking due account of the view expressed by Parliament’.

7% COM2014) 910 fnal, n. 74 above

7 See, in particular, the European Parliament Resolution on the review of Recommendation 2001/331/EC,

P6_TA(2008)0568, 10 Oct. 2008, para. 5, available ar: htepi/iwww.curaparl.europa.eufsides/getDoc.

lJD.’pllIJRL'f:-fn'EPffTEXT+TA+P6‘T.‘\~2008‘05GS+O+DOC+XML+VOHEN. and European Parliament

Report on the Proposal for a Council Recommendation providing for Minimum Criteria for

Environmental Inspections in the Member States, PF.229.97/fin A4-0251/99, 26 Apr. 1999, especially

point B.2 of the Explanatory Statement, available at: hrtp-..’:‘»\'ww,cumparl,curnpn.eulsicleslgcr]')nc.dn?

type=REPORT&mode=XML& reference=A4-1999-0251 Sclangnage=EN.

80 Macrory has pointed out, though. that the UK government at the time initially appearcd open to
consider an auditing role for the Agency: R. Macrory, ‘The Enforcement of Gommuniry Environmental
Law: Seme Crit Issues’ (1992) 29(2) Common Market Law Review, pp. 347-6Y.

%1 Arr. 20 Regvlation (EC) Ne. 1210/90 on the Establishment of the European Environment Agency and
the European Environment Information and Observation Network [1990] 1) L 12041, as amended by
Regulation (FC) No. ¥3/1999 [1999] Of L 11771

82 As published in [1997] O] C 255/9 and [1998] 0] C123/6.

% |1997] O] G 32171
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18 Transnational Environmental Law

States have resisted moves tu establish a strong centralized inspection regime at Union
level akin to that set up in other federal systems, such as the United States (Us).%

More recently, however, EAP7 has revived political interest in this area, signalling
potentially a more open-minded appruach to the idea of EU institutional involvement in
inspections. Paragraph 65(iii) of the Annex to the EAP7 Decision® stipulates that the
Union's environment policy programme requires *further developing inspection support
capacity at Union level, drawing on existing structures’. DG ENV has indicated its interest
in this area, having commissioned a study, published in 2013, to examine optiens for
strengthening the EU-level role in environmental inspections and for strengthening the
Commission’s capacity to undertake effective investigations into alleged breaches of EU
environmental law.%” The study identified the following three options which potentially
are available to develop the Commission’s role in inspections:

(1

conferral of audit powers on the Commission to oversee national inspectorate
SYStEms;

(2) conferral of inspection powers on the Commission; and

3) an enhanced peer review approach to inspections based on IMPEL’s approach
with potentially enhanced Commission oversight.

A particularly interesting feature of the study was that it underlined that the European
Commission has already acquired a range of audit and inspection powers in some
environmental policy areas. Specifically, such powers are conferred by EU legislation
on the following environmental sectors: ozone depleting substances (ODS),% the
CEP,* civil nuclear energy®” and scientific experimentation on animals.”’ Under the
Ozone Depleting Substances Regulation,” the Commission may request national
authorities to carry out investigations which may conceivably involve Commission
participation. Yer the direct involvement of Commission officials in ODS inspections
is essentially theoretical and very rarely undertaken, not least given the limited
number of staff available in DG ENV and the latter’s recognition of superior
knuwledge of ODS sites held by national authorities.” The Commission also has the
right to obtain all necessary information from Member States, competent authorities
. o . . .

and undertakings.”® The CFP regime endows the Commission with a stronger and

8 RMCEL n. 16 above, Preamble, recital 5.

85 See, ez, E. Hall. *Environmental Lasw in the EU: New Approach for Enforcement’ (2007) 20(2) Tulane
Environmental Law Journal, pp. 277-303, ot 294-5, See also n. 116 below.

86 Decision 1386/2013/EU, n. § above.

§7 BIO Inelligence Service er al., *Study on Possible Options for Strengthening the EU Level Role in
Environmental Inspections and  Strengthening the Commission’s Capacity to Undertake FEffective
Investigations of Alleged Breaches in EU Fnvironmental Law’, Final Report for the European Commission —
DG ENV, 14 Jan. 2013, available at: heep:/fec.curopa.cu/environment/legal/law/inspections. htm.

& Ozone Depleting Substances Regualation, n. 33 above.

87 Regnlations (EC) No. 768/2005 and 1224/09, n. 37 above.

¥0 EAEC Treaty, n. 36 above, Art. 35,

¥1 Animal Experimentation Directive, n. 35 above,

®2 N. 33 above.

¥3 As indicated in the Study by BIO Intelligence Service et al., n. 87 ahove.
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Martin Hedemann-Robinson 19

muore established inspection role. The EU Fisheries Control Agency is entrusted with
responsibility to coordinate fisheries control and inspections by national authorities
for the purposes of supervising implementation of CFP rules.”” In addition, inspectors
at EU level (Commission officials) have powers to undertake verification and
inspections of fishing vessels and premises of entities engaged in CFP activities.”®
Under the aegis of the EU’s Animal Experimentation Directive,” the Commission is
vested with an auditing (as opposed to an inspection) role. It has power to conduct
audits of national control systems in relation to animal experimentation where
there is due reason for concern that those systems are not functioning effectively.
In the civil nuclear energy sector, EU law invests the Commission with auditing
and inspection tasks in relation to civil nuclear installations for the purpose of
radivactivity monitoring.”® For several years, the Commission has vrganized periodic
site inspections in order to verify compliance with EU safety requirements in this
sector,”

It is also evident that the Commission is vested with a number of well-established
inspection powers in non-environmental sectors. Notable examples include
Commission controls in the EU policy domains relating to food and veterinary
safety,mn as well as competition. ™! The Union’s Food and Veterinary Office (FVO),
based within the Commission’s Health and Food Safety Directorate General
(DG SANTE),'"" has a range of supervisory controls to oversee appropriate
implementation and enforcement of EU rules on food safety, animal health, animal
welfare, plant health and medical devices. Established in the wale of the BSE crisis in
the late 1990s, its principal role is to carry out audit checks on behalf of the
Cummission to appraise the effectiveness of Member State authurity control and
compliance systems. Auditing intensity is calibrated on a risk assessment analysis of
national control systems. In addition, the FVO may carry out inspections of national
authorities where specific problems have been identified or where otherwise
specifically required. The FVO carries out some 150 audits annually, with some
170 staff. The FVO audir inspection model was considered as a potential model in the
2013 study commissioned by DG ENV to assess optivns for strengrhening the

¥4 Ozone Depleting Substances Regulation, n. 33 above, Art. 28.

¥+ Regulation (FC) No. 768/2005, n. 37 above.

¥ Regulation (EC) No. 122412009, n. 37 above, Art. 97.

%7 N. 33 above.

98 Euratom Treary, n. 36 ahove, Art. 35.

99 European Commission report covering the period 2008-12: Commission Staff Working Document,

*On the Application of Article 33 of the Euratom Treaty: Verification of the Operarion and Efficiency

of Facilities for Continuous Monitoring of the Levels of Radioactivity in the Air, Water and Soil,

SWD(2013) 226 final, 18 June 2013.

100 Regulation (EC) No. $82/2004 on Official Controls Performed o Ensure the Verification of
Compliance with Feed and Food Law. Animal Health and Animal Welfare Rules [2004] O] L 165/1, as
amended.

101 Regulation (EC) No. 1/2003 on the Implementation of the Rules on Competition laid down in Arricles 81
and 82 of the Treaty [2003] O] 1, 1/1 as amended, and Regulation (L) No. 139/2004 on the Control of
Coneentrations benween Undertakings |2004] OJ 1. 24/1.

102 For informarion on the EVO see: hrrp:/fec.europa.ew/food/food_veterinary_office/index_en.htm.
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20 Transnational Fnvironmental la

EU-level role in environmental inspccriuns.]m The Commission had a suong
inspection and sanctioning role in relation to the policing of EU competition policy
for several years dating back to the early 1960s.'™ Since 2003, EU legislation'®?
has vested the Comumission, as well as national competition authorities, with joint
powers for the purpose of supervising the application of EU competition rules to
combat anti-comperitive agreements and abuse of dominance.'"® The Commission
has a range of significant powers in this field, including the power to request
information, arrange unannounced investigations of business premises, seize
equipment and records, and take witness statements.™” Failure by corporations to
comply with an investigation may attract significant financial penalties imposed by
the Commission,'%®

To date, the European Commission has not indicated that it is likely to come
forward with any new general initiative concerning inspection powers to be held at
the EU institutional level. Its relatively recent interest in exploring this area further —
as reflected in the 2013 study commissioned by DG ENV'® as well as the reference to
development of inspection support capacity at EU level in EAP7''Y — appears to have
cooled within the context of the tenure of the current Commission college (2014-19).
This is reyrettable, given that an initiative to vest powers of investigation and auditing
at supranational level in order to enhance the level of implementation of Union law
would be beneficial. It would serve to strengthen the operation of the infringement
procedure under Article 258 TFEU in relation to the appraisal of bad application
cases and provide a frameworlk for conducting more effective monitoring of the
cffectiveness of national authoriry environmental inspection systems.

3. ENVIRONMENTAL INSPECTION REGULATION AND
THE EU ADMINISTRATIVE LEGAL CONTEXT

In addition to the initial cool reaction of the current Commission college towards
EU-level action un inspections, it appears that other challenges lie in the way of Union
policy development. Certain political and legal hurdles need yet to be overcome in
order for the EU to be able to identify with adequate precision how a supranational
inspection framework could be appropriately accommodated within the administrative
architecrure that services EU environmental policy, Notably, the EU legislature

105 BIO Intelligence Service et al.. n. §7 above.

104 See former Regulation (EC) No. 17/62 First Regulation Implementing Articles 85 and 86 of the
|former EEC] Treaty [1962] O) L 13/204. For information on the Conunission’s investigatory role in
EU competition policy see the website of rhe Commission’s Comperition Directorare-General
(DG COMP) at: http:.’.fer.'.eumpa.cu.';;nrnpetitium‘nnritrustfpruuedures_1(}Len.html,

105 Regulaton (EC) No. 1/2003, n. 101 above.

106 For a general overview of the operation of the joint supervisory arrangements {collectively the EU
Competition Network), see Commission Communication, “Ten Years of Antitrust Enforcement under
Regulation (EC) No. 1/2003: Achievements and Future Perspectives’, COM{201 4) 453, 9 July 2014.

107 Regulation (EC) No, 172003, n. 101 above, Arts 18-21.

108 Thid., Arts 23-24,

109 BIO Intelligenve Service et al., n. 87 above.

110 Decision 1386/2013/EU, n. 8 above, Annex, para. 63{iii).
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Marrin Hedemann-Robinson 21

would have to ensure that it does not overstep the boundaries of policy competence
set for the Union and thereby encroach unlawfully on matters reserved for Member
State action. This is not as easy as one might think, notwithstanding rhe 2007 Lisbon
Treaty, which had as a principal objective to introduce amendments to the Union’s
foundational treaty framework in order to provide clarity on the extent of EU
competence.

Before considering specifically the issue of legal competence, it is worth considering
in more general terms the broader context of the division of roles between Union
institutions and Member State authorities regarding the delivery of EU policy decisions
within what has been termed as an emerging Furopean ‘composite’ or ‘integrared’
administrative space.'''As is commonly recognized, the division of labour between
Union institutions and national authorities concerning implementation of EU pulicy
varies greatly across sectors. In areas such as competition policy, the Commission has
historically (if no longer necessarily effectively) a leading role in administering EU law
(so-called *centralized’ or “direct administration’). In other common policy areas, such
as the Common Agricultural Policy or EU Structural Funds, the Commission has
administered Union policy jointly with national authorities (‘shared administration’).
Alternatively, as in the case of Union envirunmental policy and most EU common
policy matters, the task of implementation has mainly been shouldered by Member
States, with a largely indirect role for the Commission in oversecing due implementation
of FU legal requirements via mechanisms such as the infringement procedure (‘indirect
administration’” or ‘executive federalism’™'®). This traditional triadic description
of the balance of implementation responsibilities may now be criticized for being
overstated,' ' in the sense that the balance of responsibilities between Union and
Member States over implementation is now mostly shared,''® but with varying degrees
of intensity of supranational and vational authority involvernent based on hierarchical
as well as heterarchical relationships.""? The characteristic sharing of administrative
responsibilities between Union and Member State institutional levels with respect to the
delivery uf EU policy is also reflected more generally in the multilevel constitutional
system of governance within the EU legal order.''® Nevertheless, the triadic mudel
remains a useful starting point to appraise the state of administrative responsibilities in
relation to EU environmenral policy.

T See, e.g., J. Reichel, *Communicaring with the European Composite Administration’ 12014) 15 German
Law Journal, pp. 883-906, at 886; H. Hofmann & A. Tiirk, ‘The Development of Tntegrated
Administration in the EU and its Consequences’ (2007) 13(2) European Law Journal, pp. 253-71,
ar 253-5.

12 See, e.g., R. Schiitze. Exropean Union Law (Cambridge University Press, 2015). p. 334.

115 (. Harlow, *Three Phascs in the Evolution of EU Administrative Law’, in P. Craig & G. De Burca
(eds), The Evolition of EU Law, 2 edn (Oxford University Press, 2011), p. 443.

119 See, .., P. Craig. EU Administrative Lawe, 209 edn (Oxford University Press, 2012), pp- 28-33.

E. Heidbreder, *Structuring the European Administrative Space: Policy Instruments of

vel Admiinistration’ (2011) 18(5) Jorernal of Evropean Public Policy, pp. 709-27, at 709-10;
Hofmann & Tiirk, n. 111 above, p. 263,

116 T, Pernice, “The Treary of Lishon: Multilevel Constitutionalism in Action’ (2009) 15(3) Columbia

Journal of European Law, pp. 349-407, especially ar 380-3.
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22 Transnational Environmental 1.aw

Notwithstanding sume changes over time, it is fair to depict EU environmental policy
as heavily reliant upon Member States for implementation ar national level.!'”
Admittedly, since the EU’s formal establishment of a common environmental policy in
the mid-1980s under the aegis of the Single European Act (SEA) 1986, there has been an
increased degree of organizational involvement at the European level in matters closely or
directly relating to implementation, such as through the EEA in environmental data
gathering, through IMPEL’s facilitation of better implementation practice, as well as
inspections by the European Commission services in a limited number of environmental
pulicy matters. However, in substance these developments have nut served to change the
predominant involvement of Member State authorities in ensuring delivery of EU
environmental policy on the ground. The administrative architecrure underpinning the
delivery of EU environmental policy remains an example of ‘indirect administration’.
This is not that surprising for buth political and pragmatic reasons. From a political
perspective, it has been evident that a majority of EU Member States have remained
sceptical about the idea of direct supranational institutional supervision in the delivery of
Union policy at local level outside areas perceived to be most directly connected with
transnational commercial aspects of the internal marker (such as competition and
banking) or disbursement of EU funds.'*® From a pragmatic perspective, it has always
been apparent that any direct involvement of the Commission (or other EU agency) in
implementation supervision would necessarily be relatively limited owing to resource
constraints.'

Notwithstanding the fact that implementation of EU environmental law has
remained heavily decentralized, it is also clear that the Union has always maintained
an interest in overseeing the proper application of EU environmental obligations
across Member States. Administrative autonomy at national level has never been
absolute. The Union’s constitutional framework has acknowledged this from the
outser in various foundational treaty obligations. This is underscored, in particular,
by the so-called ‘good faith® clause enshrined within the EU treaty framework
contained in Arricle 4(3) TEU, which places a general legal duty on Member States to
rake active steps to ensure adherence to EU obligations as well as to engage in sincere
cooperation with the Union for this purpose. The Court of Justice of the European
Union (CJEU) has held that a number of implicit obligations incumbent on Member
States (including their competent authorities) relevant to faw enforcement fluw from

117 This decentralized state of affairs may be contrasted with the far more centralized administra-
tion of environmental protection policy in vertain federal systems such as the US, in which the
Environmental Protection Agency and Deparrment of Justice have far-reaching powers to
intervene in the states for the purpose of safeguarding compliance with federal cnvironmental
laws: see, e.g., (. Cruden & B. Gelber, ‘Federal Civil Environmental Enforcement in the
United States: Process, Players and Priorities’, in Paddock et al, n. 31 above, pp. 197-222.
Other federal systems of governance may, of course, adopt a more decentralized approach to
the regulation of environmental protection such as the EU, the UK, Germany. Belginm and
Aunstralia,

1% For an overview of EU law in these centralized areas see, e.y., Craig, n. 114 above, Ch.3.

119 See, eg., J. Pollak & §. Puntscher Rickmann, ‘Furopean Administration: Centralisation and
Fragmentation as Means of Polity-Building?” (2008) 31(4) West Furopean Politics, pp. 771-88,
ar 771.
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Martin Hedemann-Robinson 23

Article 4(3) TEU, including the duty to proceed with the same degree of vigilance in
detecting breaches of EU law as in the case of national Jaw;' " the duty to ensure that
EU infringements are penalized with effective, proportionate and dissuasive
sanctions;** and the duty of due diligence tu review decision making in order to
ensure conformity with EU law. "2 Union interest in implementation matters is also
attested by the EU foundational treaty provisions that confirm the supervisory roles
vested in the CJEU'** and European Commission'>* to assist in ensuring the correct
application of Union law in the Member States.

The Union has, in recent years, stepped up the level of its engagement with
implementation supervision in the environmental sector, exemplified by a range of
initiatives relating ro environmental inspections. It has also passed measures stipulating
a range of sanctions t be applied for non-compliance with EU environmental law.'>
These developments represent a response on the part of the Union to the challenge of
upholding the effectiveness and the legitimacy of federally agreed environmental
protection standards in the face of long-standing failures by Member States to secure
binding EU legislative outcomes. Post-Lisbon, the Union’s general constitutional
mandate in relation to implementation has been consolidated through the introduction
of Article 197(1) TFEU, which confirms that ‘effective implementation of Union law by
the Member States, which is essential for the proper functioning of the Union, shall be
regarded as a matter of common interest’,'**

However, countervailing forees exist in relation to these dynamics. Stubborn
resistance expressed by several Member States towards greater levels of ‘federal’ (EU)
involvement in matters of implementation concerning delivery of EU environmental
policy has, if anything, intensified. Paradoxically, as the number of EU environmental
measures on implementation (including inspection standards) has increased, Member
States have placed greater constitutional checks and obstacles in the way of
such developments. In parricular, the 2007 Lisbon Treaty introduced
two constitutional mechanisms that are liable to place potentially significant
restraints on moves to increase federal (thar is, Union} involvement in the area

120 See, .., Uase C-A8/88, Commmission v. Greece [1989] ECR 2963, especially paras 23-24.

121 See, e.g., Uase U-354/99, Conunission v. Ireland [2001] ECR [-7657, para. 46.

122 Case C-72/95, Aannemersbedriff P.K. Kraaijeveld BV e.a. v. Gedeputeerde Staten van Zuid-Holland
[1996] ECR [-5403.

125 Notably Art. 19(1) TEU and Art. 267 TFEU.

124 Notably Art, 17 TEU and Arts 258-260 TFEU.

125 Norably by virtue of the Environmental Liability Directive, n. 64 above (criminal sanctions);
Directive 2008/99/EC on the Protection of the Environment through Criminal Law [2008] O] T.
128/28 (administrative sanctions voncerning environmental remediation); the Emissions Trading
Directive. n. 46 above (financial penalty for excess emissions): Regulanion (EC) No. 443/200Y serting
Emission Performance Standards for New Passenger Cars as pacr of the Community's Integrared
Approach to Reduce (O, Emissions from Light-Dury Vehicles |2009] ) L 140/1 {as most recently
amended by Regulation (FU) 2015/6 [2015] O] 1. 3/1); and Regulation (EU) No. 5102011 setting
Emission Performance Srandards for New Light Commercial Vehicles as part of the Community’s
Integrated Approach to Reduce CO; Emissions from Light-Duty Vehicles [2011] O) L 145/1 (as most
yecently amended by Regulation (EU) No. 404/2014 |2014] OJ 1. 121/1) (excess emissions premium to be
paid in the event of exceeding the CO: emissions raryet).

126 Emphasis added.
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24 Transnational Environmental 1.aw

of environmental inspections: specifically, the treaty provisions concerning
subsidiarity and the limits to administrative cooperation enshrined in the new
Title XXIV of Part III TFEU.

Subsidiarity'*” was first introduced as a generally applicable constitutional
principle in EU law by virtue of the 1992 Treaty on European Union (Maastricht
Treaty), after having been first applied solely to the area of EU environmental policy
under the SEA. The definition of subsidiarity is set out in Article 5(3) TEU, which
builds in a rebuttable presumption that Member State action is to be preferred over
Union intervention in policy fields in respect of which the Union and Member States
share competence (such as environment policy).

By virtue of Lisbon, the principle of subsidiarity has been significantly strengthened
with the establishment of particular powers vested in national parliaments to
request or force a review of EU legislative propusals deemed by a minimum proportion
of Member State parliamentary assemblies to breach the requirements
of subsidiarity set out in Article 5{3) TEU (the so-called “yellow card’ and ‘orange card’
procedures).'*® Prior to Lisbon, the subsidiarity principle could be enforced under the
EU treaty framework only by way of judicial review before the CJEU,
the case law of which has confirmed that the principle affords a wide margin of
appreciation to the EU legislature in determining whether the Union should be deemed
competent to act.'*” While the conditions attached to the national parliamentary review
procedures are challenging,' they are by nu means impossible tv fulfil. Since Lisbon’s
entry into force in December 2009, the yellow card procedure has been invoked twice —
on one occasion, in September 2012, successfully leading the Commission to withdraw its
proposal for a regulation concerning the exercise of the right of collective action within the
context of the freedoms of establishment and service provisions. '’

27 For overviews on the evolution and impact of the subsidiarity principle in EU administrative law see,
c.g., Craig, n. 114 above. Ch, 14; and Schiitze, n. 112 above, Ch. 9.

128 Protocol (No. 2) on the Application of the Principles of Subsidiarity and Proportionality 2012
0] C 326.

129 See e, the judgment of the CJEU in Case C-308/13. Estonia v. Furopean Parliament and
Cunmnission {Judgment of 18 June 2013, not yer reported), para. 29, in which the CJEU held that,
with regard to judicial review of the application of Art. 5(3) TEU. ‘the EU legislature must be allowed
broad discretion’ in areas which entail ‘polirical, econemic and social choices on its part, and in which
it is called upon to undertake complex assessments. Consequently, the Jegality of a measure adopted
in that sphere can be affected only if the measure is manifestly inappropriate having regard to the
objective which the comperent institurion is secking ro pursuc’. Sue also Case C-491/01, The Queent v.
Secretary of State for Health, ex parte British American Tobacco (Investinenis) Led and Inperial
Tobaceo 1kd |2002] ECR 111453, para. 123; Case C-38/08, The Queen {on the application of
Vodafone Lid and thers) v. Secretary of State [or Business, Enterprise and Regulatory Reform
[2010] ECR 1-499Y, para. 52.

130 For the yellow card procedure to be triggered, at least onc-third of the votes allocated o national
patliaments must register a negative reasoned opinion within 8 weeks of the national assemblies being
notified of the legislative proposal (in accordance with Protocol (No. 2), n. 128 above, Arts 6 and 7(2)).
For the orange card procedure to operare, at a least a simple majority of vores allocared 1o national
parliaments must register a negative reasoned opinion within the same time period (in accordance with
Protocol (No. 2), Arts 6 and 7(3)).

131 The so-called *Monti 11" initiarive: Commission, "Proposal for a Regnlaten on the Exerdise of the

Right to Take Collective Action wirhin the Conrexr of the Freedom of Establishment and the Freedom

to Provide Services’, COM(2012) 130 final, 21 Mar. 2012. On the other oceasion on which the yellow

card procedure has been invoked to dare by national parliaments, the Commission decided not to
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In addition to strengthening subsidiarity, the Lisbon Treaty introduced a novel
treaty clavse which expressly limits the Union’s competence to take measures to shore
up Member State administrative structures dealing with implementation matters.
This limitation has been crystallized in Article 197(2) TFEU under Title XXIV
{on Administrative Cooperation) of Part [Tl TFEU, which rules out the possibility
of the Union adopting harmonizing measures concerning improvements in the
administrative capacity of Member States. Article 197(2) TFEU, which has thus far
received relatively little attention in EU institutional practice and among academic
legal commentators, states:

Article 197 TFEU
fs]

2. The Union may support the effort of Member States to improve their administrative
capacity to implement Union law. Such action may include facilitating the exchange of
information and of civil servants as well as supporting training schemes. No Member
State shall be obliged to avail itsclf of such support. The European Parliament and
the Council, acting by means of regulations in accordance with the ordinary legislative
procedure, shall establish the necessary measures to this end, excluding any harmonisation
of the laws and regulations of the Member Startes.

Article 197(2) is complemented by Article 6(g) TFEU, which confirms that the Union
has competence to carry out action in the field of administrative covperation to
support, coordinate or supplement the actions of Member States. Article 2(5) TFEU
confirms that such supportive, complementary or supplementary competence does
not supersede Member State competence (in that it has no pre-emptive effect). This
stands in contrast with areas of Union pelicy competence shared with Member States
(such as environmental policy).'** The effect of Article 197(2) TFEU is to act as lex
specialis to the general environmental treaty provisions set out in Articles 191-123
TFEU, so as to rule out the prospect of harmonized EU minimum standards regarding
the administrative capacity of Member State national environmental protection
authorities. The effect of Article 197(2) is to restrict the scope of Article 192 TFEU,
which in light of CJEU case law might otherwise be construed as broad enough
to provide a legal basis for measurcs intended to harmonize national rules on
implementation which the EU legislature considers necessary to ensure the effectiveness
of EU environmental protection rules.'*

At first glance, it might seem that Article 197(2) TFEU raises a significant legal
question mark concerning the legal validity of a Union legislative instrument

withdraw irs propesal: Commission, *Propesal for a Regulation on the Esrablishment of the European
Public Prosecutor’s Office’. COM(2013) 534 final, 17 July 2013,

132 Arr. 4(2)te) TFEU.

133 Notably, in its Environmental Crimes judgment (Case C-176/03, Conpnissian v. Cownreil [2005] ECR
1-7879), para. 48. the CJEU confirmed that the predecessor to Art. 192 TFEU (ex. Art. 175 EC Treaty)
provided the EU legislature with a legal basis to introduce a directive on environmenal erime with a
view to ensuring the application of effective, proportionare and dissunsive criminal penalties by
competent national authorities, as a reflection of the EU legislature’s view that such an instrument
constitutes an essential measure for combating serious enviranmental offences.
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26 Transuational Fnvironmental Laiw

that seeks to harmonize standards on environmental inspections. It is important
to bear in mind, though, that the material scope of this treaty provision covers
only measures that specifically address aspects concerning administrative capacity.
Accordingly, the CJEU would be likely to regard as ultra vires legislative provisions in
a Union environmental inspection directive that stipulates minimum numbers of
personnel, training schemes, or communications equipment and networks to be used
by national environmental inspection authorities on account of the harmonization
exclusion clause in Article 197(2). However, legislative provisions that stipulate
minimum ovperational standards for environmental inspections are not caught by
Article 197(2).

A suitably narrow interpretation of the material coverage of Article 197(2) is
supported when one considers its origins, which may be traced back to the European
Convention process which culminated ultimately in the drawing up of the failed 2004
Treaty Establishing a Constitution for Furope.'* Section 6 of Title III of
Part 1l contained an equivalent provision to Article 197(2) TFEU, namely Article
1M-185. Working Group V of the European Convention process leading to the
adoption of the European Constitution concerned itself with the area of
‘complementary competencies’. In its final 2002 report'* 1o the Convention
Secretariat, the Working Group recommended thatr the Union be authorized to
facilirare ‘exchange of information and persons related to administration of EU law and
to support common training and development programmes’."*® The final report alsv
refers to a documnent'*” of the Working Group containing the original proposal for the
facilitation of administrative cooperation, which identifies its aim as the provision ‘of a
formal framework for Community actions aiming at further strengthening co-
operation between and mobility among public administrations across the EU, and at
stimulating exchanges and common activities on issues of common concern in the held
of public administration, including common training and development acriviries’, while
also ‘making such actions more sustainable and enduring, as well as more transparent
and public’.'*

These documents clarify that the intention behind the Working Group’s initiative
on administrative cooperation was, in essence, to facilitate the development of
administrative cooperation between national authorities through networks (such as
the IMPEL network established among environmental authorities) and to ensure that
these would be established on a more formal and accountable footing. There is no
evidence to suggest that the Member States came to change this purpose when

134 [2004] OF € 310/1.

135 European Convention Working Group V, *Final Report of Working Group V to the European
Convention’, CONV 375/1/02 REV 1 (WG V 14), 4 Nov. 2002, available at: hetp:/feuropean-
convention.eurapa.eu/pdifreg/en/02/cv00/cvD037S-rel} Lenl2.pdf.

136 1bid., p. 18.

137 European Convention Working Group ¥. Working Document 21: *Proposal by G. Druesne on a New
Arricle on Public Administration’, 4 Sept. 2002, available at: httpi/feuropean-convention.europa.ev/
dousiwd3/2374 . pdf.

3% Ibid., p. 4.
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deliberating vver the terms of the European Cunstitution, although it is evident that
they did agree to incorporate clauses ruling out harmonization of such measures.

Accordingly, while Article 197(2) TFEU serves to restrict the material scope of an
EU envirunmental inspections instrument, the effect of the 'nuo harmonization’ clause
is by no means fatal to its promulgation.'*” The introduction of Article 197(2) has
raised the level of legal complexity in terms of identifying the boundaries of Union
competence with regard to the area of national environmental inspections, and
appears to introduce a limitation of Union competence previously not identified as a
priority concern in the particular policy field. Yer, it would be an error to construe the
purpose of Article 197(2) as being to secure the outright exclusion of Union measures
intended to enhance the administrative capability of Member State authorities to
secure delivery of EU policy decisions, including in the environmental sector. Indeed,
Article 197(3) TFEU underpins the limited scope of Article 197(2) by emphasizing
that the treaty article is without prejudice to the obligations of Member States to
implement Union law. There is no doubt, though, thart the EU legislature will have to
tread with some caution and comply with the requirements of Article 197(2) if
presented with the opportunity to deliberate upon a legislative proposal concerning
the general management of national environmental inspection systems to oversee
compliance with EU environmental law. Furthermore, given its uncertain parameters,
it is highly likely that Article 197(2) TFEU would become a bone of legal contention
in judicial review proceedings before the CJEU if Uniun political institutions and
Member Srates fall vur over the contents of any future general horizental EU
legislative instrument intended to supersede the RMCEL

4. CONCLUDING REMARKS

Although the EU has managed to adopt a number of measures on environmental
inspection management, it has so far not established a sufficiently coherent
supranational federal framework upon which to develop Union policy in this area.
While a number of key environmental sectors (such as water, nature protection, and
air quality) have not yer been made subject to minimum Union standards concerning
inspection management, the existing range of Union legislative provisions on
environmental inspections appears to have developed with little regard for consistency.
The process for developing a viable general framework instrument has so far proved
to be tortuous. The RMCEI is not fit for purpose, being neither legally binding nor
adequately broad in material scope. It remains unclear when a successor measure will
be proposed, notwithstanding the adoption of a clear political mandate for legislative
revision by EAP7. As a consequence of widespread Member State scepticism
of moves to construct a broad and effective supranational framework on

139 Schiirze has cautioned thar an ironic side effect of this treaty provision may be ro favour indirectly
maore centralized intervention by the FU through the conferral of implementing powers on the
Commission or Council of the EU under the acgis of Art, 291(2) TFEU (i.e. via ‘comitology’): Schiiree,
n. 112 above, p. 33Y. In the contexr of EU environmental policy, though, such a developmenr is
unlikely given the long-standing resistance and sceptivism of several Member States to the idea of a
strong level of supranational institutional engagement in implementation marters.
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28 Transnational Frvironmental 1aw

environmental inspectivns — a view which appears also to resunate with the current
European Commission college (2014-19) - Union policy on environmental
inspections to date has remained incremental, unpredictable and uncoordinated.

The slow progress made by the Uniun towards a mure effective system of shared
management between the EU federal and Member State levels over inspections is
reflective of the unclear and unsettled position of the EU on the issue of balance of
power and responsibilities berween each level of governance operating across the
Union. In essence, the Union remains subject to contradicrory influences regarding the
question of federal involvement in the vversight and control of the administration of
inspection systems. On the one hand, the poor record of implementation of EU
environmental obligations has ro some extent strengthened the hand of those who
question the credibility of continuing with the rtraditional model of ‘indirect
administration”, which favours a predominance of Member State administrative
autonomy. Such questioning has emanated notably from the Commission’s DG ENV
as well as the European Parliament. The Lisbon Treary has also underpinned the
legitimacy of a role for the Union to concern itself with implementation matters in the
form of Article 197(1) TFEU, in confirming that Member State implementation is to
be regarded as a ‘matter of common interest’ and ‘essential for the proper functioning
of the Union’. On the other hand, countervailing political and constitutional
dynamics within the Union continue to offer considerable resistance against increases
in supranational engagement in policy. Political resistance is given expression in the
form of Member State representation in the Council of the EU. Constitutional
resistance is expressed in the form of Union treaty provisions on subsidiarity
guarantees and an exclusion of harmonization regarding the arca of national
administrative capacity under Article 197(2) TEELI,

With these conflicting forces at play, it is not surprising that it remains problematic
for headway to be made over future development of EU policy on environmental
inspections management. In the absence of a clear(er) resolution of how federal and
state roles should be defined, it is likely that the Union will be unable to achieve a
genuinely integrated and effective form of shared administration within the European
administrative space as far as environmental inspection management is concerned.
Moreover, unless the Union escablishes a more coherent supranational framework on
environmental inspections, it is difficult to see how significant progress will be achieved
in addressing the carrent poor state of implementation of EU environmental law.
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