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Abstract:

The purpose of this article is to explore the emergence of conflicting
narratives of the New Economy and their applicability / relevance in a
labour law context. In particular, the article highlights shifting
theoretical characterisations of labour law, with corresponding
implications for labour law’s context and scope, and considers the
significance of New Economy and globalisation discourses in this

context, with particular reference to recent developments

Australian labour law and elsewhere.
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Introduction

The New Economy is upon us; or so we are endlessly informed. Indeed, so
often is the phrase invoked and in o wide a range of contexts, it may be
beginning to lose some of its sheen — not so much ‘new’ as ‘nearly new’,
even a little dowdy. Remarkably, however, despite the wear and tear of
overuse, the phrase retains a tenacious grip upon intellectual and political
fashion. Deployed alongside, and often interchangeably with, other ‘hip’
neologisms — Globalisation, the Knowledge Economy, the Digital Era, the
information Economy! — the New Economy is the darling of the broadsheet
financial pages, the popular obsession of well-respected political
commentators, and the inspiration for and predominant rhetoric
accompanying much of government policy in industrialised countries.
Meanwhile, in the world of the academy, it is fast becoming a primary lens
through- which we view, understand, and account for economic, political,
cultural, and technological phenomena,

[t is unsurprising then to find the New Economy a key theme in current
labour law discourse. Indeed, given the centrality ol work in narratives of the
New Lconomy, how could it be otherwise? Among labour law scholars in
developed countries, the New Economy has exciled a good deal of coriosity
and  cautious  enthusiasm. Stll reeling from the Dblows inflicted by
neo-liberalism  on  traditional labour law regimes across the globe
(encompassing, among others, Australia’s coneiliation and arbitration system),
the labour law academy is anxious to move away from the ‘productive
disintegration’? of the discipline towards ifs ‘redefinition’, ‘reinvention’

F University of Kent, Canterbury. This article originated as a keynote address al the Inaugural
Confercnce of the Austraban Labour Law Association, Practising Labowr Law in the New
Economy, Universily of Melbourne Law Schonl,'4-5 October 2002, My thanks te Richard
Mitchell, Anthony Forsyth, and their eolleagues at the Centre for Employment and Labour
Helations Law [or their help, encouragement, and, hospitality,

1 See the National Office for the Information Economy (<www.noie.gov.au>), a tesearch and
development inltiative mn under the anspices of the Department of Communications,
Information Technology and the Arts.

2 H Collins, "The Productive Disintegration of Labour Law' (1997) 26 1L/ 295.
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maybe even ‘transformation’.” In these circumstances, the New Economy, the
very rawness of it, cannot fail to attract. Here at last is unclaimed ground, alien
territory, filled with hidden dangers but also an abundance of opportunities. As
we gaze upon the theoretical disarray occasioned by the collapse of classical
labour law models;® chart the dissolution of key concepts which labour law
has traditionally comprised;” wilness the wholesale jettisoning of values and
principles that once elevated labour law to the status of a ‘vocation’® the
uncertainties of the New Economy seem like a way forward, This seems to be
the view ol many eminent labour law academics, for example, UK scholar,
Hugh Collins, who sees in the New Economy’s unquenchable thirst for
competition opportunities to develop new forms of regulation which not only
meet the needs of the economy but also have the polential to empower
workers.” Similarly, American Kathy Stone, urges employers and workers
alike to acknowledge and adjust to the *new psychological contract” whereby
employees agree (o work, not for the promise of job security but rather for
‘employability’, in the form of opportunities to train and develop their ‘human
capital’. ! Then there is Hamry Arthurs of Canada who, it must be
acknowledged, is not so much enthused by the New Economy as convinced
both of its inevitability and inexorable reach, and with it the inescapable need
to develop international modes of labour regulation in the wake of the
enfeebled state.!!

These are formidable scholars whose ideas are influential and whose
recommendations many are inclined to follow. And [ am not suggesting thai
they are wrong. There can be little doubt that the New Economy dees posit
opportunities for workers that should be explored. It is true too that, as an
interpretative apparatus, it has considerable explanatory power, helping to

3 R Mitchell (Ed), Redefining Labour Law: New Perspectives on the Future of Teaching and
Research, Centre for Employment and Labour Relations, Melbourne, 1995,

4 H Arthurs, ‘Reinventing Labor Law for the Global Economy' (2001) 22 Berteley J Emyp &
Lab L 271, :

5 J Conaghan, R M Fischl and K Klare (Eds), Labowr Law in an Era of Globalization:
'."Zr'ulr.s',ﬁH'.rrrr.a.re'rél: Practices and Possibilities, Oxford Univei'BiL}f Press, Oxford, 2002,

6 Irom the wide range of sources exploring this theme, see, in particular, K Klare,
‘Countervailing Workers' Power as a Repulalory Strategy’ in H Collins, P Davies, and
R Rideout (Ei:[s}_ Legal Regulation of the Employment Relation, Kluwer Law International,
London, 2000, p 63; and M D'Antona, ‘Labour Law at the Century's End; An Identity
Crisis?" in Conaghan et.al, above n 3, p 31, In a local context, see M Yranken, 'Demise of
the Australagiin Model of Labour Law in the 1960s" (1994) 16 Comp Labor Law J 1; and
see e recenl speech of Hon Justice Michael Kirby, ‘Industial Relations; Call off the
Funeral’ delivered at the launch of the ALLA in July 2001, urging labour lawvers not 1o
write off Auslralia's ailing conciliation and arbitration system.

T See, [or example, A Hyde, ‘Employment Law after the Death of Employment’ (1998) |
U Pennsylvania J Labour & Employment L 99; and P Davies and M Freedland, ‘Labour
Markets, Wellare and the Personal Scope of Employment Law' (19993 21 Comp Labouwr Law
wred Poliey 7233, exploving, inter alia, the conceptual and practical difficulties dogging the
concept of employment.

8 H Collius, ‘Lobour Luw as a Vocation® (1989) 105 Law Quarterly Rev 468.

9 H Collins, ‘Regulating the Employment Relation for Competiliveness® (2001) 30 1L 17,

10 K V W Stond, “The New Psychological Contract; Implications of the Changing Workplace
for Labor and Employment Law’ (2001) 48 UCLA L Bev 519,

Il See above nd. On the enfeebled state, see ibid, ‘Labour Law wilhout the State’ (1996) 46
University of Torento L J 1.
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make sense of the social, cultural and political changes in which much of the
world is currently engulfed. Nevertheless, it is undoubtedly wise to approach
the idea of the New Economy with a modicum of caution — - scepticism even
as it is in relation to all narratives that frame and come to dominate our
thinking.

In this context, it is worth considering for a moment the world of labour law
practice. What, il any, are the effects of New Economy discourses and
practices on the everyday experience of lawyers? Could it be that despite
academic pronouncements of an ‘identity crisis’ in labour law,'? the
experience of lawyers is much the same as before — more of the same
certainly, il legislative and litigation trends in Australia match that of the
United Kingdom —— but not qualitatively or radically different? This is not, of
course, to suggest that dramatic changes have not taken place but rather to
speculate about how far and in what ways those changes have affected the
‘frontline” experience of lawyers in practice. Recently, Arthurs carried out a
study of management-side lawyers across seven countries with a view, inter
alia, to ascertaining the extent to which international labour standards
impacted upon the practice of labour law.!3 Remarkably, the lawyers —
almost all ol whom had some (il not extensive) experience of multinational
corporations — were unanimous in insisting that they had not impacted at all:
in their experience, domestic not international norms governed labour and
employment relations. Thus, despite Arthurs® own predictions of the death of
domestic labour law, and despite the current preoccupation of many labour
law scholars with international standards of regulation,'* the conclusion of a
sample of experienced professionals from diverse countries (not including
Australia) was that ‘the law of employment and industrial relations remains
resolutely local in character '

By contrast, most Australian labour lawyers would acknowledge that
international labour standards have had a direct impact on Australian labour
law practice, with IL.O compliance providing the constitutional base for the
enactinent of elements ol the Industrial Relations Reform Act 1993 (Cth),

12 See, [or example, D" Antona, above n 6. See also Richard Mitchell’s, ‘Introduction: A New
Scope and Task for Labour Law' in Mitchell, above n 3, p vii, which provides a useful
overview ol the kind of ‘identity” issues currently preoccupying labour law scholars.

I3 H Arthurs, “The Role of Global Law Firms in Constructing or Obstructing a Transnational
Regime of Labour Law' in R Appelbaum, W Felstiner and V' Gessner (Bds), Rules and
Networks: The Legal Cultwe of Glabal Business Transacrions, Hart Publishing, Oxford,
2001, p 273,

14 See, for example, K V W Stone, ‘Labor in the Global Economy: Four Approaches to
Transnational T.abor Regulation' (1995) 16 Michizan J of huernational [, 987 and
B Creighton, "The Internationalisation of Labor Law' in Mitchell, above n 3, p 90, and
I Murray, "I'he Sound of One Hand Clapping? The “Ratcheting Labour Standards™ Proposal
and Intemational Labour Law’ (2001) 14 AJLL 306 for Australian scholarly engagement
with international labour norms.,

15 Arthurs, above n 13, p 275, Arthurs is not going so far as to argue that international norms
do not shape and inform domestic labour law (although he is openly sceptical about the
extent of their influence). Rather his point is that they are not generally perceived to be of
relevance to labour law practice, even among lawyers of multinational corporations. He poes
on o add that ‘[the practitioners’ ] views were nol contradicted by the detailed account of the
work that they actually did, of the arguments and advice they provided to clients, and of the
legal sources they drew upon'; above n 13, at 280,
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introducing federal protection against unlawful termination, as well as other
minimum employment standards. ! There is evidence too that many of the
developments we associate with the New Economy — privatisation, ecanomie
restructuring, trade liberalisation, technelogical advancements — are
impacting on practice, in particular, by contributing to the development of a
legal environment which is infinitely more complex and diverse.'” Clearly one
of the virtues of an organisation such as the Australian Labour Law
Association, comprised, as it is, of a healthy mix of scholars and practitioners,
is that it offers a forum whercby ideas about labour law can be subject (o
regular reality checks, and the practice of labour law can in turn benefit from
those ideas, whether through shaping and informing legal strategy, advising or
critiquing policy makers, or in developing viable theoretical frameworks
within which (o better understand and evaluate longer term trends and
developments. It is in such a critically reflective mode that | wish now to
consider some of the narratives and counter-narratives of New Economy
discourse and their implications in a labour law context,

The New Economy: Narratives and Counter
Narratives

The “New Economy’ is not a neutral term. It has proponents and opponents,
optimists and pessimists, sceptics and believers. For some, it is primarily a
descriptive term, seeking to caplure the nature, extent, and scope of change
allegedly wrought by technological development. For others it is aspirational
and normatively imbued, positing the surest route to a progressive fulure
where economic instability and recession are a thing of the past.!8 Then again,
there are those who take issue both with the descriptive and normative claims
of New Eeconomy enthusiasts, questioning the ‘new’ credentials of the New
Economy and its power to deliver to people on the ground.'? In short, the New
Economy is a term shot through with contention as well as a key site of
ideological and political conflict. This makes the whole business of
determining its impact and effects on labour law difficult to say the least.

Narratives

Such discordance aside, the core of New Ecenomy discourse undoubtedly lies
in the impact of new technologies — information and communications

16 See M Piltard, ‘International Labour Standards in Australia: Wages, Bqual Pay, Leave and
Termination of Employment' (1904) AJLL 170.

17 This assertion is supported by a number of papers presented at the Melbourne conference bul
see especially B Moore, “The New Economy: Impacts on the Practice of Labour law’ and
R MeCallum, 'Conflict of Laws and Labour Law in the New Heonomy' (2003) 16 AJLL 50,

18 The Armerican Economic Report ol the President 2001
(<hitp:/fw3.access.goo.gov/usbud get/Fy2002/pd /2001 _erp.pdi=) exemplifies perfectly bath
the deseriptive and prescriptive deployment of New Economy discourse, forming both an
account of and a series of arguments for the New Economy as a progressive development,
Seg, oo, the DTL White Paper, Our Competitive Future — Building the Knowledge Driven
Econonyy, Departiment of Trade and Industry, London, 1998, for similar kinds of srguments
in &« UK context.

19 See, for example, a useful collection of essays on “The New Economy: Myth and Reality’,
(April 2001) 52/ 11 Maonthly Review (special issue on the New Heonomy).
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technologies in particular - on production and the resulting econormic, social,
and political consequences. Al an economic level, such technologies are
widely believed to have been radically (ransformative, generating new and
highly competitive markets with broader catalytic effects on the industrial and
Fnancial landscape. Markets are more complex, dynamic, and widely
dispersed and, with advances in information/communications technologies
and the liberalisation of trade, currency and investment, polentially
geographically boundless. Competition is intensified. stimulating innovation
and rewarding entrepreneurship in a global context in which capital mobility
s greatly enhanced. Productivity is increased, with economic growth
accelerated and sustained, inflation kept low and levels of employment
generally high.? The world of business and high finance is also reconfigured,
with vast increase in corporate mergers, the rise in power and significance of
transnational corporations, and a revival of the stock market in the wake of
substantial speculation, particularly in new lechnology (dot-com) stocks.

At a social level, the New Economy is said to hold out much promise, At
the heart of snch promise is the ‘knowledge worker’, whose technical skills,
adaptability, and capacity for innovative thinking are crucial components of
New Economy entrepreneurship. As British Prime Minister Tony Blair
observes:

Our success depends on how well we exploit our most valuable assets: our
knowledge. skills, and creativity. These are the key to designing high-value goods
and services and advanced business practices. They are at the heart of a modern,
knowledge driven ecanomy,?!

This demand for knowledge workers is thought to be having a number of
positive social effects, These include the restructuring of workplace relations
along more egalitarian lines, sweeping away old managerial hierarchies
unsuited to modern workplace needs, and increased investment in education
and  skills, providing people with more and belter opportunities . for
self-fulfilment and self-realisation.?2 Combined with the material benefits
conterred by faster economic growth and a stable economy, the prospect of
greater prosperity and higher living standards comes into view: and with it,
greater freedom of choice, new opportunities for enhanced citizenship and
participation, a cleaner environment, improved health and education and a raft
ol other desirable social gains:

We recognise that . .. technology and innovation are not ends in themselves but
means o advance larger progressive goals: more individual cheice and freedom,

20 For an account of this ‘virtual eyele of growth and innovation' sce American Economic
Report of the President 2001, above u 18, Ch |,

2. The Right Hon Teny Blair MP, Prime Minister, ‘Preface’, Our Competitive Futire, above
n 18, O the virtues of the knowledge worker, see also C Leadbeater, Living on Thin Air:
The New Ecanomy, Penguin, Harmondsworth, 2000,

22 Ibid, especially, Chs 5 and 6, 16 and 18.
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new economic opportumties and higher living slandards, greater dignity and
autonomy for working Americans, stronger communilics and wide: citizenship
parlicipation in public life.®?

Thus, the New Economy is not simply viewed in narrow economic terms,
It is widely regarded as a positive social development.

The social and economic benefits of the New Economy in turn generate a
series of political imperatives which many western democralic governments,
including Britain and the United States, have embraced, First and foremost is
a commitment to free and flexible markets, including labour markets, and with
it the policies of deregulation and flexibilisation with which we are all so
familiar.?*  This is generally accompanied by a host of other
competifion-enhancing strategies designed to develop business capabilities,
foster creative collaboration and partnership, and eliminale perceived
obstacles to competition, for example, trade barriers and unfair competitive
practices.®® In addition, New Economy discourse has infiltrated and now
threatens to dominate many government social agendas, with social policy
objectives such as the eradication of poverty and the promotion of equality
harnessed to an overarching economic norm of compelitiveness. In this brave
new world, there is little room for traditional state policies of redistribution
based on high taxation and extensive welfare provision, both of which are
widely perceived as anti-competitive,?® particularly in a context where the
nation-state is increasingly susceptible to global competitive pressures. The
thrust of New Economy social policy now lies in creating the conditions for
people to participate in and thereby benefit from productive activily, in
particular through the deployment of social inclusion strategies designed Lo
smooth the path to paid work for traditionally excluded groups.?” To this end,
political discourse has become heavily imbued with the rhetorie of citizenship
with Robert Reich, for example, asserting that ‘the core economic
responsibility of citizenship is to have a job and earn a wage’ 2% Participation
in paid work is cast as a condition of citizenship (citizen-as-worker) while

23 Progressive Policy Institute (PPI), Technelogy and New Economy Project, summatised at
<www.ppi.online.org>. The PP is a ‘think-tank" associated with the American Demociatic
Party,

24 On the development and application of these policies in an Australian contexl, see J Howe,
“The Job Creation Function of the Statc: A Now Subject for Labour Law’ (20001) 14 AFLL
242 at 245-51 and A Forsyth, “Reregulatory Tendencies in Auvstralian and New Zealand
Labour Law®, JILL Forum, Special Series No 14, March 2001, pp 2-5.

25 Beg, for example, Qur Competitive Futive, gbove n 18,

26 On the dechine of tradiional redistributive agendas, see K Klare, "The Honzons of
Transformative Laboor and Employment Law' in Conaghan et al, ahove n 5, pp 8-10; and
H Collins, ‘Is there A Third Way in Labour Law?" in Conaghan et al, above n 5, pp 451-5.
For a New Economy critique of the “post-war tax system’, see Leadbeater, above n 21,
'h 15,

27 Sce ibid, and also D8S, Opportunities for All: Tackling Poverty and Social Exclusion, UK
Depattment of Social Security [now Work ard Pensions] Cm 4445, September 1999, Social
inclusion gtrategies are also atl the heart of the EU Sociol Agendn Com (2000) 379 as well
as informing aspects of Australian social policy: Howe, above n 24; and alse A O'Donnel!
and C Arup, ‘Social Security and Labour Law: Construcling the Labour Market Subject’,
CELRL Working Paper No 24, 2001,

28 R Reich, The Future of Success: Work and Life in the New Economy, Vintage, Londoen, 2002,

p X.
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notions ol citizenship are simultaneously redeployed to elevate the normative

status of the worker (worker-as-citizen) to that of equal ‘partner’ in the
productive enterprise.??

Counter Narratives

While New Economy enthusiasts are keen to ‘emphasise the positive’,
painting an appealing picture of economic stability, social prosperity, and
political progress, a series of counter narratives has emerged to challenge the
hegemonic grip of this dominant portrayal.

First, a number of commentators question how new the New Economy
really is. Efforts to liken recent economic developments to the Industrial
Revolution or even to the impact of late nineteenth/early twentieth century
technological developments (such as the advent of electricity and the motor
car) are met with expressions of scepticism and assertions that less change has
occurred than is generally thought.3® Of course no one dispules that radical
advances in information technology and communications have occurred,
adding a new vibrancy and dynamism to markets in the technology and
information sectors. It is the wider consequences of these developments that
are questioned, particularly their allegedly favourable impact on produetivity,
growth, and economic stability.*! To a degree this sceplical stance is supported
by recent economic developments, particularly in the United States, where the
rosy glow of the New Economy“is rapicly becoming superseded by gloomy
pronouncements ol recession.®® Similarly, confidence in the business
stabilising effects of the New Economy have been shaken by the dramatic
collapse of technology stocks in 2001, after a period of unrivalled stock
market speculation (the so-called ‘millennum boom’).?* Commentators
turther question the extent to which globalisation — in the form of new and
increasingly interconnected markeis which defy national boundaries — can be
attributed to the New Economy, emphasising that capitalism is already ‘an

29 On citizenship, see L. Williams, ‘Beyond Labour Law's Parochialism: A Re envisioning of
the Discourse of Disuibution' in Conaghan et al, above n 5, pp 106-13, and generslly,
L Bosniak, "Critical Reflections on Cilizenship as a Progressive Aspiration’ in Conaghan et
al, above n 5, p 3389 On the ‘partnership agenda® in UK labour law, see, eg, § Wood, 'From
Voluntarism to Partnership: A Thicd Way Overvicw of the Public Policy Debate in British
Industrial Relations’ in Colling el al, above n 6, p 111, and also Collins, above n 9,

30 Doug Henwood, American author, journalist, and business commentator, exemplifies this
seeplical attitude. See "The New Economy and the Speculative Bubble: An Interview with
Doug Henwood' (April 2001) 32/11 Monthly Keview 72, as well as his [orthcoming book,
A New Feonomy?, Verso, New York, 2003,

31 See the editors’ introduction to the special issue of Monthly Review (above n 19, at 1-15) for
a rehearsal of the arguments against the supposed economic benelits of the New Economy,

32 This is highlighted by the sharp contrast in the opening remarks of the 2001 and 2002
Feonomic Reports of the President, the former opening with the pronouncement that ‘1 am
pleased to report that the American economy today is strong' (2001, p 1), and the later
liumenting the fact that ‘the rate of economic growth has unaceeptably deteriorated’ (2002,
p 1), (<http:f w3.aceess.gpo.goviusbudgetfy2003/pd 2002 _cip.pdi=).

33 See R Brenner, The Boom and the Bubble: The US in the World Economy, Yerso, New York,
2002; and, for his most recent assessment of the current perilous state of the American
economy, see ibid, ‘Towards the Precipice’, 25/3 London Rev of Books 18 (6 February
2003),
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international and internationalizing system’3 and_ that in any case, expansion
in world trade remains largely confined to advanced indusirial economies.33
What is relatively undisputed, however, is the rise in power and prominence
of multinational coiporations and their increasing influence on global
econumic, political, and cultural developments.3

The social benefits of the New Heonomy are also highly contested.
Futuristic fantasies of technologically dominated and egalitarian workplaces,
populated by independent, highly motivated and materially sccure ‘knowledge
workers’ have not emerged (at least outside the confines of Silicon Valley).37
Rather, what is most striking about the modern world of work is the rise in
contingent working arrangements, oo often accompanied by declining
working conditions and increased job insecurity.®® It is questionable too
whether the demand for knowledge workers — a key premise of the social and
employment policies of many western governments — really exists. Recernit
evidence from the United Kingdom suggests that, during the 19908, the
highest growing areas of employment were in traditional low paid jobs in the
service sector such as clerical and retail work, education, health, welfare, care
and community work* Similarly, despite policy initiatives to widen higher
education, producing record numbers of graduates, evidence of an increased
demand for graduate job applicants in the United Kingdom is thin on the
ground. 49

There are additional grounds for scepticism about the social advantages of
the New Economy. As is frequently pointed out, far from bringing new and
unrivalled prosperity, the New Economy may be said to coincide with a period
of growing material inequality, both within developed countries and between
developed and developing countries. In Australia, for example, a counlry
which, through the operation of a wage flixing system, has long enjoyed a
comparatively even distribution of wealth,%! there is clear evidence of a
widening income gap, reflecting similar trends of growing inequality in the

34 Bee Henwood interview, shove n 30, at 73,

35 See, for example, P Hirst and G Thompson, Globalization in Question: the Intermaiional
Economies and the Possibilities of Governance, Polity Press, London, 1908,

36 See R Reich, The Work of Nations, Alfred Knopf, New York, 1991, charting the rise of
multinationals aud their implications for workplace relations. IL would be wrong, however,
(o assume that domestic corporations have been totally eclipsed (see Murray, above n 14,
poinling oul the analytical and strategic ervors that can arise from making this assumption in
o labour law context).

37 American labour law scholar, Alan Hyde, has auhored a number of essays on the
‘high-velocity” labour markets of Silicon Valley, highlighting their departure from traditional
norms and exploring the emancipatory potential of the regulatory models that are emerging:
see, for exainple, ‘A Closer Lock at the Emerging Employment Laws of Silicon Valley's
High-Velocity Labour Market’ in Conaghan et ul, above n §, p 233; and see generally the
work of A L Saxenian, particularly, Regional Advantage: Culture and Competition in Silicon
Valley, Harvard University Press, Cambridge, Ma, 1996.

38 See ACIRRT, Awstralia at Work, Prentice Hall, Sydney, 1999, charting ihese changes in an
Australian contexl, as well as R Owens, ‘Decent Work for the Contingent Workforce in the
MNew Economy' (2002) 15 AJLL 209,

39 See further R Taylor, Britain's World af Work: Myths and Realitier, BSRC Fulure of Work
Seminar Series, 2001,

40 See, for example, the comments of § Parker, ‘Down lhe Brain Drain® in The Ciuardian,
14 August 2002, p 17, arguing that *too many graduates are chasing too few ligh-skill jobs'.

41 Although the scope ol equitable distribution may rightly be questioned; see K Hunter,
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United States® and the United Kingdom.** Nor can it easily be claimed that
the New Economy has brought global benefits, cectainly in terms of (in)equity
of distribution.* Indeed, the ‘flipside’ of globalisation, viewed in terms of
practical reality, miglt fairly be argued to include a global distributive shift
from labour to capital and increased opportunilies on the part of the first world
lo improve its malerial position at the expense of the third. Certainly, the scope
and extent of world deprivation, highlighted, at the World Summit on
Sustainable Development in Johannesburg in 2002, in which the vast majority
of people still live without access to clean water,s seriously undermines
claims that the New Economy is delivering benefits at a global level,
Finally, there are many who view the political implications of New
Economy discourse with great suspicion if not outright hostility, The New
Economy, it ts argued, is a neo-liberal economy, with the same fiscal discipline
and a host of market-privileging, anti-regulatory, union-bashing tendencies. It
is the mere continuation of an ideological agenda which originated in the
policies of political conservatives such as Reagan and Thatcher in the 1980s,
and finds its modern expression in the seemningly more enlightened policies of
post-millennium  governments with social democratic credentials (most
obviously typified by Britain’s New Labour)*® Within this viewpoint,
globalisation is reformulated as the exportation of neo-liberalism,*” effecting
a worldwide political convergence of neo-liberal ideology and institutions.4%
As financial bodies such as the IMF, the World Bank and OECD become
deeply implicated in the political restructuring of developing countries and
countries in economic transition,* thus ensuring the creation of favourable
political conditions for free market activity, the New Economy emerges not as
a natural phenomenon — no self-generating spontaneous economic miracle —

"Women Workers and Federal Indusivial Law: From Harverter (6 Comparable Worth' ( 1988)
| AJLL 147 R Owens, “The Traditional Labour Law Framewerk: A Critical Evaluation’ in
Mitchell, above n 3, p 3.

42 Reich, above n 28, pp 1014,

43 See J Hill, Income and Wealth: the Latesi Evidence, Joseph Rowntree Foundation, 1998
(summarised  at -:hllp:fr’www.jnr,:s{'g.ukfknnwIudgeflimlings.fsucinlpuIicyfsprﬁﬁﬂ.asp:’h
reporting that income inequality in Britain is currently greater thun at any lime since the late
1941s.

44 On the rise of incquality wordwide in (he context of a global shifl in policy agendas from
equality to poverty, see K Rillich, Recharacterizing Restructuring: Law Distribution and
Glender in Market Reform, Kluwer Law International, The Hague, 2002, pp 263-82,

45 See WSSD, A Framework for Water and Saniiation (2002), stating that four out of five
people worldwide live in conditions of water scarcity.

46 See, for example, K Bwing and | Hendy (Eds), A Charter af Workers' Righes, Tustilute of
Employment Rights, London, 2002, p 12,

4/ Hay Arthurs has described globalisation as ‘a political system sometimes known as
neo-liberalism', above n 4, p 273 '

48 There is considerable disagreement as (o the extent to which such convergence has in fact
occurred. See ] L Camphbell, ‘Convergence or Divergence? Globalization, Neoliberalism and
Fiseal Policy in Pesteommunis Europe' in § Weber (Ed), Globalization and the Euwropean
Palitical Economy, Columbia University Press, New York, 2001, p 107,

42 For an account of the global pressures exerted on postcommunist countries to adopt
neo-liberal policies, see ibid, pp 113-15; and, for more detailed analysis, see M Lavigne,
The Economites of Transition, Fram Socialist fronany to Market Econonry, St Marlin's
Press, New York, 1995, as well as Riltich, above n 44, [ocusing, in particular, on the gender
implications of restocturing.
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but rather a carefully manufactured political event, a considered strategy to
extend the reach ol neo-liberal tentacles to all parls of the world.

Further evidence of the New Econoniy’s covert political idendity is said to
lie in the social policy it spawns, firmly endorsing the anti-distributive stance
of earlier neo-liberal policy-makers. Indeed, it is viewed as highly ironic that
redistribution is so thoroughly erased from political discourse just 4s national
and global patterns of growing inequality might suggest a serious need for it 3¢
Similarly, it is frequently noted that as conditions for workers deteriorate the
political climate for active unions remaing inhospitable’! with promises of
industrial partnership sitting uncomfortably alongside market strategies which
continue to privilege shareholder interests over those of workers.5?

Labour Law in the New Economy

My account so far has set out to demonstrate that that there is no single New
Economy narrative from which labour lawyers can easily draw. I now wish to
explore this lack of narrative congistency and some of its myriad implications
in a labour law context. In so doing, | will draw, inter alia, from my experience
of and work with INTELL3? and, in particular, from the recently published
collection of INTELL essays, Labour Law in an Era of Globalization,
which, more than anything, is a sustained engagement with the narratives and
counter-narratives of New FEconomy discourse, addressing in particular the
troubling question of how the developments we are witnessing impact upon
and might be harnessed to the advancement of progressive labour law
agendas. Il is smkmg, I think, that a group of labour lawyers hailing from all
over the world should have come together, almost spontaneously, to consider,

50 K Ritlich, ‘Feminization and Contingency: Regulating the Stakes for Women' in Conaglian
et al, above n 5, p 121,

51 In a UK context, it has recently heen mgued that New FEconomy rhetoric operates
ideclogically to ireinforee intellectually an in-butlt hostility to organised labour and labour
market regulation (rom some of those within the Labour Government, and explaing the
failure adequately to address the legacy of a de-regulated employment law inherited from
the Conservalive governments’: Ewing and Flendy, above n 46, p 24,

52 & Koneclmann, ‘Can “Real Partmership” in Bmployment Relations Survive? 52/1
Federation News (GFTU/IER, Spring, 2002} 10. The adoption of a rhetoric of partuership in
the context of employment relations tends to bring issues of corporals governance on 1o the
labour law agendla, as is evident in current Australian labour law debale and exemplified by
CELRL's ongoing research project on Employee Participalion and Workplace Governance,
CELRL Annual Report, 2001, p 20, For a radical approach to coipurate governance reform
arpuing for the restructuring of private properly (ie, share) rights, see P Ireland, ‘From
Amelioration to Transformation: Capilalism, the Market and Corporate Reform’, in
Conaghan et al, above n 5, p 197,

33 INTELL (Inlernational Network on Transformative Employment and Labour Law) began as
a confersnce organised by US labour law scholar, Karl Klare, in Andover, Massachusets,
1994, Attended by over TO lawyers — scholars and practitioners — from all over the world,

‘it was an amazingly productive meeting, signifying both the urgency and commonality of
the concerns then preoccupying progressive labour law, Since then, INTELL participants
have met regularly in diverse locations to pursue an agenda which links the kind of issues
at the heart of Mew Economy discourse with a commitment o legal scholarship and practice
which is broadly egalitarian and facilitalive of the empowerment of subordinated groups.

34 Above n 5. Part of my brief al the Melbourne conference was Lo introduce INTELL concems
and scholarship to ALLA members. | hope, therefore, | may be forgiven for frequent
references to a book of which 1 am co-editor.
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under the mantle of INTELL, the questions posed by the changes attributed (o
the New EHconomy. It is striking too that while in many ways our experiences
are very different, in others ways, they are all wo familiar. This was also my
experience when [ sel oul to learn more about Australian labour law in
preparation for the ALLA Inaugural Conference. There are many aspects of
the Australian system which are different from that of the United Kingdom, for
example, the central role traditionally played by the state in the collective
representational process, and the presence ol simultaneously operating federal
and state regulations. There is also the Australian landscape, geographical
location, and colonial history with its legacy of racism, all of which T found
crucial to a proper understanding of the Australian labour law system, Al the
same time, while I learned much that was new, 1 was surprised too by the
resonances, the extent to which, despite dilferences perhaps in political
emphasis, the issues Australians currently confront are the same as or not
dissimilar to those facing labour lawyers in the United Kingdom and
elsewhere. There is clearly much (o be gained from the international exchange
of views, although it ig also incredibly important to acknowledge and consider
carefully the operative significance of the local.

Is there a new labour law o go with thg New Economy? There is certainly
a strong sense that things have radically changed.®® We have witnessed a
cross-national decline in influence and number of trade unions®® and the
widespread displacement of collectively-based regulatory strategics in favour
of individual legal mechanisms of worker and employer redress.5” We have
watched waditional working arrangements in the form of full-time long-term
employment in the manufacturing sector give way to a proliferation of
contingent, non-standard forms of work, predoninantly in the service sector.>®
We have charted the significant rise in the numbers of women engaged in paid
labour, bringing with them a host of new concerns not typically falling within
the purview of traditional labour law.>* And we have noted a gradual shift in

55 Australian labour law literature reverberates with the theme of radical change and transition.
See, in particutar, A Forsyth, Tradition and Change tn Austration Labowr Low, Institute of
Einployment Rights, Loudon, 1999, as well as many of the essays in Milchell, aboyve n 3,

36 In Australia, union denpsity fell from 52% in 1962 to 35% in 1990 and falling (Forsyth, above
n 55, p 12). In the United Kingdom, once boasting a (radition of strong uniomisation, union
density is currently hovering at about 28% (souree: <swww.lne.crgauk>). In both conlexts,
the number of union members in the shrinking public sector is considerably more than in the
expanding privale sector

57 A process, Forsylh and other conumentators describe as *decolleclivization' (Forsyth, above
0 24), signalled in particular by the introduction of Australian Workplace Apreements
(Workplace Relations Act 1996 (Cth)), Similarly, in (he 1980s and 1990s, callective
Bargaining i the United Kingdom increasiogly gave way to individual contractual
arrangements (W Brown, § Deakin, M Huodson, € Pratlen and P Ryan, “The
Individualisation of Employment Contracts’ EMAR Research Series Mo 4, DT, London,
1999) and it remains to be seen how lar the recently introduced statutory recognition
procedure is likely to reverse the decollectivist wend. On the UK's new recognition
procedures, see, in parlicular, K Ewing (Ed), Employment Rights at Work: Reviewing the
Employment Relations Ace 1992, Lnstitute of Bmployment Rights, 2001, Chs 1 and 2.

58 See above n 38; but see also Ewing and Hendy, above n 46, pp 25-32 who warn against
overstuling the extent of labour market restructuring, partienlarly in terms of non-standard
working arrangements,

59 Most notably issues of maternily/parental pay and leave; see, for example, Valuing
Parenthood: Opions for Paid Maternity leave, a discussion paper published by the

Published version available in ‘Australian Journal of Labour Law, 16 pp 175 — 209’
-12 -



Kent Academic Repository — http.//kar.kent.ac.uk

the focus of labour law scholars beyond the employment relation per se, % and
beyond local agendas, that are nation state-based, towards international arenas
of legal and political decision-making. 5!

At the heart of this sense of transition is the perceived collapse of classical
labour law, understood in primarily sedistributive terms, and the
carresponding rise of an alternative regulatory agenda that is overridingly
economic, concerning itself with goals such as allocative efficiency and the
promotion of competitiveness. This is not to say that labour law until recently
was not informed by economic objectives. Indeed, it is arguable that the
system of labour Iaw that emerged in industrialised countries in the twentieth
century was the political and legal expression of an essentially Keynesian
economic strategy and survived only as long as and to the extent that its
economic underpinnings allowed.* However, while it is true that labour
regulation and economic policy have long been closely allied, the degree of
intimacy has not always been rendered quite so explicit. Thus, in traditional
labour law discourse, characterised, in particular, by the theoretical writings of
Otto Kahn Freund, the rhetorical justification [or labour regulation was
political not economie: it was the distribution of power between capital and
labour that was the express focus, not the economic outcome of (he exchange
in which the parties were engaged.®? From this perspective, it was the justice
of the exchange that was labour law’s purported concern, not its profitability.
This in tutn yielded a clear strategy — recently characterised by Karl Klare®
as Countervailing Workers’ Power or CVWP — for delivering on labour law’s
promise.

While it may rightly be questioned whether CVWP really did deliver justice
for workers (as opposed merely to privileging the interests of some workers
over those of others),% the discursive impact of this normative gloss cannot be
denied, Labour law scholarship became imbued with an ethical/political
dimension within which developments in the field were framed, considered,

Australian  Federal Sex Discrimination  Commissionar  in 2002 {available
<www.hreoc.gov.au/sex_diserimination=), The potentially  radical implications  for
traditional labour law of a woman-centred work agenda are discussed by J Conaghan in "The
Family-Friendly Workplace in Labour Law Discourse: Some Reflections on London
Underground v Edwards’, Collins et al, above n 6; see also Rittich, above n 50,

60 See, for example, P Gaban and R Mitchell, “I'he Limits of Labour Law and the Necessity of
Interdisciplinary Analysis’, in Mitchell, abave n 3, p 62, arguing for a conception of labour
law in terms of labour market regulation, rather than simply the regulation of the
employment relation: p 70,

61 Arthurs, above n 4. See alse above n 13,

62 For a sustained account of post-war British labour law in these lerms, see P Davies and
M Freedland, Labour Legislation and Public Policy, Clarendon Press, Oxford, 1993, For
similar arguments in an Australian context, see Howe, above n 24, al 245-7,

63 "The main object of labour law has always been, and T venture 1o say will always be, Lo be
a countervailing force to counteract the inequality of bargaining power which is inherent and
must be inherent in the employment relation’: O Kahn-Freund, Labour and the Law,
Stevens, London, 1977, p 6

64 Klare, above n 6. Klare deseribes CYWP as *a particular regulatory strategy, namely, using
law to reconstruct labour markets, so as to foster countervailing workers' power’: pp 634,
He goes on 1o assess CVWP's dubious suceess as a redistributive stralegy.

65 Ibid. See also Owens and Hunter, above n 41; aad J Conaghan, “The Invisibility of Women
in Labour Law: Gender-Neutralily in Model-Building' (1986) 14 Iuternational J Seciology
of Law 377.
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assessed, rejected, or embraced. In the United Kingdom this took the form of
an almost religious deference to voluntarism — or collective laissez-faire to
use Kahn-Freund’s famous phrase — as the preferied mechanism for ensuring
industrial peace and protecting workers’ interests. In Australia, where, from
the outset, the state was more directly involved in facilitating collective
industrial relations,*¢ it produced a conception of labour law that was strongly
welfarist, deeply implicating labour law in the conferral of social rights and
protections.

Thus, across the discipline, Kahn-Freund’s famous maxim cast a
progressive, liberal hue so much go that while labour law can be and often is
politically repressive, labour.law scholarship traditionally is not. Secial justice
and the empowerment of workers are the ‘natural’ concerns of labour law
academics. Or were. Although continuing to figure as considerations, it can no
longer be said that these concerns are at the forefront of current labour law
debate. A new set of priorities, very different in nature and form, has emerged
and it is this displacement of the “object of affection’, as much as anything that
is at the heart of labour law’s “crisis of identity’.

For a time, labour law scholars struggled to make sense of the sca changes
laking place around them, hampered, as Collins has rightly observed, by the
parameters of the disciplinary frame they had constructed for themselves, o8
The neo-liberal assault on collective regulatory mechanisms in particular
seemed almost to leave them without a subject.® What was the purpose of
labour law, if not o facilitate collective industrial relations? How otherwise
could it be understood and accounted for? There are reasons for thinking,
along with  Collins, that, painful though this may have been, this
‘disintegration’ of traditional labour law discourse was productive, cven
liberating, as it freed scholars from the limitations of a framework which
bounded and, at times, distorted their thinking, particularly in relation to the
needs of workers who failed to fit the traditional industrial paradigm.” At the
same (ime, it left a normative vacuum, a purposelessness which existed
uncomfortably alongside labour law’s traditional sense of purpose, the idea of
labour law as a vocation.

In this context, the emergence of a new narrative to fill the normative and
interpretative gap, accounting both for the decline of the old and the shock of
the new, is seductive. This narrative invests labour law with a role which is
much more explicitly economic, in terms both of macro-economic

66 The Commonwenlth Concilintion and Arbitration Act 1904 established the system of
centralised wage bargaining which was to dominate Australian labour relations for most of
the century.

67 Howe, above n 24,

68 Collins, above n 2.

oY See, for example, K HEwing, *The Death of Labonr Law' (1989) 8 Oxford J Legal Studies
203,

70 Collins, above n 2, Karl Klare has similarly remacked, "Some labour lawyers lament the
crisis in the discipline. Interrogating and rethinking the tradition may involve disorientation
ancl loss, but opportunity and hope also wait down this path': above n 26, p 29, Feminists
in particular have seized the opportunily to reassess labour law fundamentals. See, for
exaniple, Owens, above n 41 and J Conaghan, ‘Feminism and Labour Law: Contesting the
Terrain' in A Mogris and T O'Donnell (Eds), Feminist Perspectives on Employment Law,
Cavendish Publishing, London, 1999, p 13,
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management and micro-efficiency considerations, but it also includes a social
dimension in the promise of substantially increased opportunities to
participate in paid work which is fulfilling and economically rewarding.”! The
gist of this new narrative, neatly captured by Collins’ phrase, ‘regulai ng for
competitiveness’,” is closely associated with New Hconomy discourse. It
locates labour law at the centrc of a range of national and global strategies to
maintain and enhance ecanomic competitiveness.

The discursive starting point here is the assertion that to survive and
succeed in the New Global Economy businesses must be competitive, This in
turn requires them to be flexible, dynamic, and creative, able to keep pace with
technological change as well as respond rapidly to radical fluctuations in
market demand. Businesses, too, must be productive and efficient in the
deployment of their resources, including labour, unencumbered by
burdensome regulation or high levels of taxation. The role of Jabour law in this
context is the generation and maintenance of conditions in which competitive
businesses can thrive. This requires, in particular, the institution and
promotion of labour markets which are free from rigidities which inhibit
competition and/or discourage efliciency, which might be thought to translate,
in labour law terms, to the familiar nco-liberal agenda of deregulation,”
However, just as visions of low-paid, insecure workers, in unsafe workplaces
without adequate social or legal protection begin (o come into view, New
Eeonomy discourse shifts our gaze: the object, it is argued, is not Lo render
workers vulnerable but better to equip them for the new economic order by
making them more employable, thereby enhancing their opportunities for
success and fulfilment. Some years ago now, Collins suggested that labour law
might uselully be deployed ‘to advocate the establishment of patterns of
employment which provide opportunities for secure, flexible, and properly
remuneraled work for everyone’ ™ More recently, Gahan and Mitchell have
suggested that:

The principle purpose of lahour market regulation is to regulate capital and labour
for the broad purpose of maximising opportunity for employment, recognising that
all forms of work are socially valuable, and providing a working environment and
conditions of employment which are respectful of the preferences and needs of the
participants,’™

These suggestions echo the aspirations of current, avowedly progressive,
labour law initiatives in the United Kingdom:

Social justice and economic progress go hand and hand. Our goal is full employment
with social inclusion so that everyone shares in the rising prosperity of the nation

71 See, for example, the recent UK govemment discussion paper, Full and Fuldfilling
Employment: Creating the Lnbowr Market of the Fusure, DT, London, July 2002,

12 Colling, above n O

73 As has often been remarked by labour law commentators, ‘deregulation’ here is a misnomer
because it describes a set of strategies which do not correspond (o less stnle intervention but
rather 1o a particular form of intervention, recently characierised by Anthony Forsyth in
terms of three primary features: the putsuit of Hexibility in labour relations, decentralisation
(a movement away from national/industry based regulation), ind de-collectivisation {lhe
individualisation of labour law): Forsyth, above n 24, pp 1-2.

74 Collins, above n 8, at 4872,

75 Gahan and Mitchell, above n 60),
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higher employment and higher productivity leading to higher incomes. People
should have the opportunity of fullilling, well-paid employment. Unemployment is
& waste ol human potential and a source of social exclusion, as well as a drain on
the economy, 7o '

This then is labour law’s new vocation,

From a public policy perspective, the realisation of these aspirations
requires at least a three-pronged strategy: (1) greater investment in education
and skills; (2) the removal, as far ag possible, of labour market obstacles to
employment; and (3) the institution of more flexible relations of production,
As only (3) might properly be characterised as the traditional terrain of labour
law, this new vocation demands 2 fundamental rethink both of labour law’s
traditional content and its parameters.” In particular, a focus on labour market
regulation widens the boundaries of labour law as a discipline™ o encompass
spheres of regulation such as social security,’? immigration,®0 tax 81
intellectual propeity (specifically the ownership of human assets) 2 and,
increasingly, the regulation and governance of corporations.®?

Even within traditional terrain, the outlook is arguably very different, with
the primary interpretative apparatus hovering perpetually on the verge of
collapse. Certainly, the concept of the contract of employment, described by
Kahn-Freund as ‘the cornerstone of the edifice’, loses much of its explanatory
power with the proliferation of non-standard working arrangements, 34
Additionally, the normative grip of (he idea of the workplace as a bounded and

76 Fudl and Fulfilling Employment, above n 71, p 2

77 For a theoretical overview of the shifling terrain which labour lawyers must cwrrently
negotiate, see Klare, above n 26.

78 See C Anp, 'Labonr Market Regulation as A Focus of Lahour Law Discipline’, in Mitchell,
above n 3, p 29, The frst sustained allempt Lo recast labour law in these terms is P Davies
and M Freedland’s, Labour Law: Text and Materials, London, Butterworlhs, 1984, discussed
by Colling, above n 8,

79 O'Donnell and Arup, above n 27, This is not to say that labour law and social security were
nol hitherto related; rather their interconnectedness was less apparent when viewed from a
traditional labour law lens. In this context, Williams argues forcefully that ‘any progressive
transformation of labour law requires intense engagement with welfare law® ahove n 29,
p 93,

80 See here A O'Donnell and R Mitchell, ‘lmmigrant Law: The Regulatory Framework' (2001)
14 AJLL 306 for an analysis of the regulation of immigrant labour in Australia,
simultaneously signifying the broadening of the discipline in the ways I am describing, On
the implications of immigration policies for Buropean labour law apgendas, see B Caruso,
Immigration Policies in Southern Burope: More State, Less Markelt? in Conaghan et al,
above n 5, p 299,

81 Taxation increasingly features as @ promineut aspect of cutrent UK employment policy. See,
for example, Full and Fulfilling Eniployment, above n 71, especially Ch 4.

B2 See here an interesting’ recinl symposium in the Connecticut Law Review, including
contributions from K Stone, ‘Knowledge at Work: Bispuites over the Ownership of Human
Capital in the Changing Workplace’ (2002) 34 Conn I Rev 721, and C Fisk, 'Reflections on
the New Psychological Contract and the Ownership of Human Capital' (2002) 34 Conn L
Hev 765,

83 See above n 52; and Lowd Wedderburn, ‘Employees, Partnership and Company Law’ (2002)
31 ILT 99,

84 Davies and Freedland, above n 7. Simon Deakin has recently offered a more upbeal analysis
of the future of the contract of employment, emphasising its historical evolufion and
continued adaptability: Conaghan et al, above n §, p177.
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self-contained sphere® within which, inter alia, the workforce can organise
and collectively express their interests, has been seriously undermined by the
emergence of ‘boundaryless workplaces® in which workers pursue careers not
employment and drift nomadically from job to job, dispensing with the ne.ad
for a workplace in any traditional sense.8 This breaching of the boundaries
within which ‘wark’ has been physically and conceplually confined seriously
threatens the coherence of labour law as traditionally wnderstood. In
particular, as ‘work® encroaches upon ‘life’, the encumbrances of ‘life’ ﬂppgur
to impact upon ‘work’ i new and unexpected ways, so much so that calls .l'ur
a better “work/life balance’ raise interesting and, potentially, highly disruptive
questions about what we understand as ‘work’ and “life’, at the same time
highlighting the contingenl and socially located nature ol those
understandings.

A central factor here is the increased participation of women, particulacly
those with young children or other caring responsibilities, in paid work. The
difficulties which workers with caring responsibilities pose for employers is
revealing of the extent to which businesses have traditionally relied upon a
gender division of labour and the corresponding divorce of work from family
concerns. Inevitably, the increasingly significant presence in paid work of
workers whose responsibilities extend beyond financial provision for their
families challenges the viability of divorcing work and family, This is
particularly so in a political environment in which many governments arc
committed to the pursuit of social inclusion policies, thal is, policies which
seek to eliminate obstacles to paid work, including those which are a historical
product of a particular economic model of the family that i1s no longer
dominant. What is required is no less than the fundamental reassessment of
many workplace assumptions, including the idea that family considerations
are beyond the concerns of business. [n labour law terms this translates into
the raft of family-friendly initiatives pursued by the current UK government
and evident (o a growing extent in Australian employment policy.®” But it also
has ramifications for labour law discourse as a whole —— for the ideas and
categories through which labour law as a conceptual framework is constructed
and represented — and these have been far from fully acknowledged. In
particular, recognition that arrangements governing reproductive work
(understood in broad terms to encompass the different kinds of caring work
carried out in a family context) affect and, in turn, arc affected by

85 Symbolised by the vast factoties of the past; see D'Antona, ubove n 6, deseribing large

 factories as one of the four ‘pillars’ of traditional labour law (along with the nation-stite,
full-time employment and general representation through a union),

86 On the ‘boundaryless workplace’, see Stone, above n 10. For Stone, the ‘houndaryless
workplace’ is the madert workplace in which the close bond between employer and worker
has been severed by (he demise of ‘the old psychological contract’. Bul the modern
workplace is also, in simple, spatial terms, boundaryless or, at least less bounded. This iz as
a resull, in particular, of advances in technology and communications which bring with them
enhanced possibilities for working in a variety of different places — lhoie, work, or even in
tansit: workplaces are ‘virtual’ now: see M Pittard, "The Disappearing Workplace:
Implications of Electronic Work for Labour Law and practice” (2003) 16 AJLL 69,

87 Forareview of recent UK initiatives in the field of family-friendly policies, see | Conaghan,
‘Women, Work and Family: A British Revolution?' in Conaghan, above n 5, p 53. On
Ausiralian initiatives, see above n 39,
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arrangements governing productive (that is, market-based) work not only
challenges the prevailing assumption that unpaid work is beyond the sphere of
labour law, but calls into serious question the normative prioritising by labour
law scholars and activists of the interests of paid over unpaid workers.® To
put it another way, the participation in paid work of workers who also engage
in significant amounts of wipaid work inescapably renders problematic any
concept ol work or labour which is limited to the productive sphere.

If new labour law narratives open up a host of questions about the proper
scope and legitimate boundaries ol the discipline so also do they trouble
conventional assumptions aboul the merits and appropriateness of different
regulatory mechanisms. Specifically, forms of regulation corresponding with
traditional ‘command and control’ approaches are increasingly being
displaced in favour of more flexible regulatory strategies. s Perhaps ironically,
this is generating a revival of interest in contractual approaches to the
employment relationship with both Collins and Stone arguing for broadly
expressed contractual obligations as a means of maintaining flexibility in the
employinent relation while, at the same time, striking a fair balance between
the interests of workers and employers.? This notion of mutuality is crucial
and relates directly to the vocational dimension of the new labour law. As
Collins and others emphasise, the kind of Hexibility which modern employers
require. will more easily be facilitated by the provision of a ‘credible
commitment to the workforee that this flexibility will not become vulnerable
to opportunism, such as the intensification of work effort and the diminution
of rewards” ! The price of flexibility is fairness, and the job of labour law, it
seems, is o deliver both. The risk of course is that the flexibility agenda will
supersede any serious consideration of what fairness entails, in particular, by
eroding standards of fairess in the inerests of flexible work relations.
Moreover, as long as fairness is formally included in the regulatory equation,
its lack of substantive content can casily be overlooked. After all, once il is
agreed that economic goals and justice considerations can coincide, it requires
a very small shift in political and legal rhetoric to assert that they, in fact, do.92

88 See further Rittich, above n 50, and Williams, above n 29,

89 Collins; above n 9. See also Collins et al, ahove 1 6, in which regulation is the thematic
focus of this eollection of Tabour liw E38AYS,

90 Collins, above n 9 and Stone, above n 10, Collins argues for a range of repulatory
mechanisms of which tmplied contractual terms are just one. For signs of a similar ‘renewal”
of contract in Auvstralian labour law, see O Arup, ‘Labour Law as Regulation: Promises and
Pitfalls' (2001) 14 AJLL 229 at 232-3; and J Riley, "Mutual Trust and Good Faith: Can
Privale Law Guarantee Fair Dealings in the Workplace? (2003) 16 AJLL 28,

91 Collins, above n 9, ar 46,

92 It is interesting hiere to note the rise of human Hghts rhetoric in British labour law debate,
a procjuct nol only of the changing legal culturs brought about by the Human Rights Act
1998 bul also by the need, within progressive labour law discourse, to adopt a normative
stance which cannot easily be subswined within macro-economic agendas or made subject to
lrade-offs: see, for example, Ewing and Hendy, above n 46. The British human rights
approach mirtors and draws legitimacy from the efforts of the [LO and other inlermational
organisulions addressing the concerns of workes, In this sense, one can detect increasing
interaction and interdependence between national and international labour movements and
strategies. The question of whether a human rights approach — a departure from the
traditional conception of labour as u collect vity rather than as individual righits-bearers —
will adequately serve the interests of workers remains a live and increasingly perlinent one.
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A final feature of new labour law is the discursive repositioning of the
nation state within the terrain of international economic and political
concerns, In this regard, the pursuit of competitiveness may be said
simultaneously to enhance and diminish the role of the nation state. On the
one hand, the nation-state is viewed as limited in its freedom Lo act, for
example, by engaging in domestic redistributive policies which might reduce
profit, undermine productivity, or limit flexibility; in other words, compromise
competitiveness.” On the other hand, the nation-state is clearly very active; it
is deeply implicated in rendering compelitiveness norms operative.
intervening to foster the conditions in which competition will thrive, through,
in some cases. the radical and purposeful reconstruction of the industrial and
political landscape, its institutional, legal, and ideological infrastructures .
Thus, it may be that the role of the pation-state in effecting the global changes
attributed to the New Economy is significantly understated. This is certainly
the view of Frances Raday who points out that while New Heonomy discourse
might encourage us to view the widespread phenomenon of de-unionisation as
a ‘natural’ product of economic and industrial change, conerete exploration of
the experience of different countries reveals that domestic law is in fact crucial
to the creation of conditions which are hostile to trade union organisation and
activity.??

This suggests that New Economy discourse can and often does ellect
intellectual and ideological closure by characterising concrele political
choices in terms which present them as wholly compelled by circumstances.
There is thus a serious risk that the current compelifiveness agenda, even
allicd to desirable socigl goals, will yield a new labour law that is as limiting
as ils predecessor, simultaneously setting the terms of engagement by which
it asserts itself to be bound. Perhaps then we should consider Collins” account
of the productive disintegration aof traditional labour law as a cautionary tale.
Perhaps now is the time Lo heed his warning that ‘it would be a mistake . ..
to replace one dominating context with another . .. This step would merely
replace one kind of deafness with another’ .96 Surely it is the job of labour law
scholars to work to ensure that the multiplicity of discourses that
disintegration has unleashed are nol eclipsed by any new super-narrative,
whether it be the New Economy, regulating for competitiveness, or anything
else. This is not to argue against the New Economy or for a particular New
FEconomy narrative. It is rather (o emphasise that even reconstructive projects,
such as that which might be said to characterise labour law at the moment,
should be subject to the discipline of constant critical serutiny and theoretical
revision.

Nor is it wise, I think, to become overly enamoured ol labour law’s alleged
vocation in the sense of an insistence that labour law be viewed through a

93 But see Dennis Davis, calling for a sceptical approach to claims tha the nation-state 15
without room for manoeavee in the pursuit of progressive labour policies or that protective
labour laws necessarily produce deleterious economic consequences: 'Death of 4 Labour
Lawyer?' in Conaghan et al, above n 5.p13% i

94 See here in particular Rittich, above n 44.

05 F Raday, ‘The Decline of Union Power: Structural Inevitability or Policy Choice’ in
Conaghan et al, above n 5, p 353,

g6 Collins, aboye n 2, at 308.
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single, privileged, normative lens. It is more important to recognise it as a
sphere of contestable and hotly contested norms. Because labour law concerns
activities which are erucial to our material, psychological, and moral
well-being, and because it directly and significantly affects the allocation of
power and resources in that context, it is inextricable from considerations of
social justice, equality, dignity, and human flourishing while by no means
delivering a single, anthoritative view of their content and scope, Norms and
aspirations will always be at the forefront of labour law debate because work
iq at the heart of what we do and, therefore, what we are. Moreover, it labour
law must have a vocation, it should at least be one which recognises this in
terms which envisage a world of work extending far beyond the limited arena
currently ocenpied by labour lawyers.

This point is made most clearly by Rosemary Owens who, in a recently
published paper initially presented at the ALLA inaugural conference, drew
upon the 1LO concept of “decent work™? 1o call for “a much broader, richer
and more complex understanding of all work relations’ % Owens emphasises
{hat the notion of decent work that the IO has embraced ‘traverses territory
far more diverse than traditionally considered the domain of labour,
employment and industrial relations’,?? to include, inter alia, recognition of
forms ol productive activity beyond the paid work arena. This requires an
even greater openness within labour law scholarship to questions pertaining o
the scope and the parameters of the discipline. It demands of them a readiness
{0 reassess and, where necessary, discard old orthodoxies, to shed allegiances
to concepts and traditions which perpetuate the hierarchy of paid over unpaid
work in labour law discourse and forestall recognition of their intimate
connection and interdependénce. Above all, it requires a willingness, among
labour lawyers, labour activists, and pelicy-makers, to take the concept of
decent work serionsly, not as a rhetorical justification for positions already
formed, stances assumed, or interests identificd and pmtected without it in
mind, but rather as a progressive critical tool for assessing, scrutinising, and
__ who knows — maybe even transforming the legal, political, and normative
terrain we currently understand as labour law.

07 See, in particular, International Labour OfMfice, Report of the Director-Oeneral, Decent Work,
[aternational Labour Conference 87th Session, Geneva, 1999 and International Labouy
Dffice, Report of the Divector-General, Reducing the Decent Work Deficit — a (Hlobal
Challenge Report 1(A), Tntemational Labour Conference, HOh Session, Geneva, 2001, in
which the Director-General observes:

The goal of decent work is best expressed through the eyes of people. It is about your
job and future prospects: about your working conditions; about balancing work and
family life, putting your kids through school or getting them out of child labour. 11 18
aboul pender equality, equal recognition, aitd enabling women to make choices and take
control of their lives. [t is aboul your personal abilities 1o compete in the mnarket place,
keep up with new technelogical skills and remain healthy. It is aboul developing your
entrepreneurial skills, about receiving a fair share of the wealth that you have helped 1o
create and not being discriminated against; it is about having a voice in your workplice
and your community. In the mogt extreme situations il is about moving (rom subsistence
(o existence, For many, itis (he primary route out of poverty. For many more, itis aboul
realizing personal aspirations in their daily existence and about solidarity with others.
And everywhere, and for everybody, decent work is about secuting human dignity.
“98 Owens, ubove n 3, at 214,
04 Thid, at .
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