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INTRODUCTION

As noted by Francoise Tulkens, then a judge of the European Court of Human Rights
(ECtHR), ‘issues of “détentions préventives” are among the most problematic ones in so far as
application of human rights in international criminal proceedings is concerned”.! These issues are
considered problematic as regards international human rights law (IHRL) since international
criminal proceedings last for several years, meaning that the accused remain in detention with no
real prospect of provisional release despite still being presumed innocent and despite the fact that
an acquittal is far from being a remote possibility. For example, Bagambiki spent eight years in
the detention centre of the International Criminal Tribunal for Rwanda (ICTR) despite his
acquittal at first instance, six years after his arrest. After his acquittal on appeal, he was released to
a safe house where he was detained for another year before being authorized to enter Belgium
where his family lived.” Likewise, Ndindiliyimana spent 11 years in the detention centre of the
ICTR before his release was otrdered at first instance. After this order for his release,
Ndindiliyimana spent nearly three years in detention in a safe house and was finally acquitted on
appeal in 2013. It was only in September 2014, when he finally obtained a visa to enter Belgium
to join his family, that he could leave the safe house.” Their cases could even be considered
fortunate if compared with Ntagerura who is still in the same safe house since his first acquittal in
February 2004 and his acquittal on appeal in February 2006.' These are only three of thirteen
acquittals by the ICTR. Acquittals were also fairly common before the International Criminal
Tribunal for the former Yugoslavia (ICTY), where the total stands at eighteen. Admittedly,
‘détentions préventives’ were slightly less problematic in this case because the proceedings before

the ICTY were more expeditious than before the ICTR’ and because, notwithstanding the ICTY

! Speaking in her personal capacity (as cited in S. Golubok, ‘Pre-Conviction Detention before the International
Criminal Court: Compliance or Fragmentation?” (2010)9(2) Law & Practice of International Conrts & Tribunals 297).

2 K. J. Heller, “‘What Happens to the Acquitted?’ (2008)21(3) Leiden Journal of International Law 664.

3 Rwanda: Acquitted Rwandan General to Go to Belgium’ A/ Africa (17 September 2014) available at
allafrica.com/stories/201409171541.html (last accessed 4 January 2016).

4 André Ntagerura Trial Wateh (22 October 2012) available at http://www.trial-ch.org/fr/ressources/ trial-
watch/ trial-watch/profils/profile/565/action/show/ controller/Profile /tab /legal-procedure. html  (last accessed 4
January 2016).

5J. A. Meernik, Is Justice Delayed at the International Criminal Court?” (2008-2009)91 Judicatnre 286.



policy of detention during the trial, a significant number of its accused had been granted

provisional release before their trials opened.(’

Would the statement of Judge Tulkens also be applicable to the International Criminal
Court (ICC)? In other words, is pre-trial detention and/or detention pending trial before the ICC
also problematic in light of IHRL? To date, the ICC has granted interim release only to those
charged with the commission of offences against the administration of justice — and this after
neatly one year of detention. None of the accused charged with international crimes has ever
been granted interim release, and there is already one acquittal out of three judgments: that of
Ngudjolo, who was acquitted after 22 months of pre-trial detention and 38 months of detention
pending trial. In addition, Mbarushimana spent 14 months in detention before the ICC declined
decided to decline to confirm the charges against him. It is true that, unlike the ICTY and the
ICTR, the ICC can provide for compensation in case of a miscarriage of justice.” Nonetheless, an

acquittal or a dismissal of the charges does not necessarily imply a miscarriage of justice.®

Why would a judge of a human rights court, or more generally IHRL, care about issues
arising before international criminal courts? The answer is simple: because international criminal
proceedings may affect the rights of the accused who are protected by IHRL. For example, pre-
conviction detention represents an infringement of the liberty of the person detained; in
particular, it concerns the detention of a person who has not yet been judged and who should
therefore still be presumed innocent. The right to liberty and the presumption of innocence are
thus endangered by such detention and even more so if the right to be tried within a reasonable

time is not respected.” Furthermore, apart from the infringement of the right to liberty, detention

¢ ICTY website, available at http://www.icty.org/sid/291 (last accessed 4 January 2016).

7 Article 85 of the ICC Statute (Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into
force 1 July 2002), 2187 UNTS 3).
8 M. Fedorova, S. Verhoeven and J. Wouters, ‘Safeguarding the Rights of Suspects and Accused Persons in

International Criminal Proceedings’ (June 2009) Working Paper n°27 available at

https://www.law.kuleuven.be/iir/nl/onderzock/wp/wp137e.pdf (last accessed 4 January 2016) 26; C. L. Davidson,
‘No Shortcuts on Human Rights: Bail and the International Criminal Trial” (2011)60(1) American University Law Review
61; A. Trotter, ‘Pre-Conviction Detention in International Criminal Trials’ (2013)11 Journal of International Criminal
Justice 374.

9 B. Farrel, “The Right to a Speedy Trial before International Criminal Tribunals’ (2003)19 South African Journal on
Human Rights 99; D. ]. Rearick, ‘Innocent Until Alleged Guilty: Provisional Release at the ICTR’ (2003)44 Harvard
International Law Journal 577; M. A. Fairlie, “The Precedent of Pretrial Release at the ICTY: A Road Better Left Less



on remand also impacts on other human rights, such as the right to a family and private life or
the right to freedom of assembly, association and expression."” It also touches upon the right to a
fair trial. Indeed, detention challenges the finding of evidence and of witnesses and makes contact
with counsel difficult given, inter alia, the strict time limits. Consequently, detention complicates
the respect of the right of the accused to have adequate time and facilities for the preparation of
his or her defence and to communicate with counsel of his or her own choosing, which are
minimum guarantees for a fair trial."' This explains why IHRL protects the accused on trial in

international proceedings.

But why should international criminal tribunals care about the human rights of their
accused? Are they under an obligation to do sor Focusing on the issue of pre-conviction
detention before the ICC, this is one of the questions I attempt to answer in this thesis. To this
end, I explain the extent to which the ICC is bound to respect the right to liberty and I examine
the conformity of its legal framework with that right. I also study the manner in which the ICC
deals with this right in practice, through an extensive analysis of its case law regarding interim
release up to 31 December 2015. The analysis of these decisions reveals that it may seem illusory
in practice to require the respect of the right to liberty by the ICC. The problem, it is argued is
would be that the right to liberty is defined according to the context in which a domestic criminal
tribunal operates, which differs from that of the ICC. For instance, while contemplating the
possibility of an interim release, the ICC needs to take into account the fact that a territory is

required to implement this release, a condition arguably not envisaged by IHRL.

Traveled’ (2010)33(4) Fordbam International Law Jonrnal 1108-1110; Davidson (n8) 13; K. Doran, ‘Provisional Release
in International Human Rights Law and International Criminal Law’ (2011)11 International Criminal Law Review 708; R.
Sznajder, ‘Provisional Release at the ICTY : Rights of the Accused and the Debate that Amended a Rule’ (2013)11(1)
Northwestern Journal of International Human Rights 112.

10 M. Macovei, The right to liberty and security of the person. A guide to the implementation of Article 5 of the Enropean Convention
on Human Rights (Council of Europe, 2004) 6; Davidson (n8) 24; M. Schonteig, “The overuse of pre-trial detention:
causes and consequences’ (2013)92(1) Criminal Justice Matters 18-19.

11 Article 14 of the ICCPR (International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171); article 6 of the ECHR (Convention for the Protection of Human
Rights and Fundamental Freedoms (adopted 4 November 1950, entered into force 3 September 1953, as amended)
213 UNTS 222); article 8 of the AmCHR (American Convention on Human Rights (adopted 22 November 1969,
entered into force 18 July 1978) 1144 UNTS 123); article 7 of the AfCHPR (African Charter on Human and Peoples’
Rights (adopted 27 June 1981, entered into force 21 October 1986) (1982) 21 ILM 58).



For this reason, this thesis does not focus merely on the first research question related to
the legal obligation incumbent upon the ICC to take this right into account. It also focuses on the
issue of the ability of the ICC to respect the right to liberty of its accused despite the specific
context in which it operates. To determine this specificity, the context in which other
international tribunals operate is thus examined. It is thereby revealed that the ability of the ICC
to respect the right to liberty of its accused mostly depends on the goodwill of the member states
and of the ICC. The legal possibilities for the ICC or for the accused to influence this goodwill
are therefore studied. The study focuses especially on the Netherlands and on Belgium. Indeed,
the former is the host state of the ICC and consequently a key actor for interim release issues.
The latter is the only state so far that has signed an agreement with the ICC aiming at the
implementation of decisions of provisional release. It should be noted that the expression
‘interim release’ is used in the provisions of the ICC whereas the rules of the ICTY and the ICTR
refer to ‘provisional release’, but this difference in terminology is of no significance to the

discussion.

Instead of using arguments related to the place of human rights in the hierarchic order or
to the need for the ICC to respect human rights in order to sustain its legitimacy, > T adopt a legal
positivist approach with a view to determining whether the ICC has a legal obligation to take into
account the right to liberty and, if so, the extent to which the Court is capable of meeting this
obligation. I also study the obligations of the states parties deduced from the ICC obligation as
well as those deriving from their accession to human rights treaties. By positivism, I do not refer
to the classical perspective according to which ‘Law is regarded as a unified system of rules that
[...] emanate from state will’ and to which ‘Law is ‘an “objective” reality’ that strictly needs to be
distinguished from law “as it should be””. " Indeed, it is now widely recognized among positivists

that legal orders cannot be purely value-neutral and that, if the consent of states is still primordial

12 See G. Sluiter, ‘Atrocity Crimes Litigation: Some Human Rights Concerns Occasioned by Selected 2009 Case Law’
(2010)8(3) Northwestern Journal of International Human Rights 257; B. Swart, ‘Damaska and the Faces of International
Criminal Justice’ (2008)6(1) Journal of International Criminal Justice 100; M. Klamberg, “What are the Objectives of
International Criminal Procedure? — Reflections on the Fragmentation of a Legal Regime’ (2010)79(2) Nordic Journal
of International Law 283; L. Gradoni, D. A. Lewis, F. Mégret, S. M. H. Nouwen, J. David Ohlin, A. Reisinger-Coracini
and S. Zappala, ‘General Framework of International Criminal Procedure’ in G. Sluiter and others, International
Criminal Procedure. Principles and Rules (OUP, 2013) 59.

13 B. Simma and A. L. Paulus, “The Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A
Positivist View’ (1999)93 Awmerican Journal of International Law 304; 1. Gillich, “The Normativity of Principles. Within
the Positivist Theory of International Law’ (2015-2016)41 North Carolina Journal of International Law 1-9.



to establish the validity of international law, this consent can also be established by their direct
practice or even by their indirect practice through their membership in international
organisations. '* Simma’s ‘enlightened positivism’ or modern positivism is one of the
representatives of this evolution. > Simma challenges the classical view of positivism by
recognizing that ‘international law should serve certain ends of justice’, by looking at the practice
of international institutions to interpret international law and by recognizing that ‘international
law has moved from a set of bilateral relations among states, each advancing its own interest, to
one of community interest’ so that there is a ‘the need to bolster the protection of individual
human rights even as it might offend the sensibilities of states’.'® This PhD thesis adopts Simma’s
approach of positivism and, as positivism requires, uses the formalist method that analyses the

traditional sources of international law.

The positivist approach is the most appropriate to address the human rights obligations
of the ICC for two reasons. First, only an analysis of the sources of international law can identifiy
the extent of these obligations. Secondly, a legal analysis is more likely to convince the ICC and
its member states of the necessity to take into account these obligations than arguments related
to the legitimacy and supremacy of human rights since the impact of the latter arguments would
depend on their individual moral sensibilities and the larger political interests.'” It is also the most

appropriate given the ICC as subject of analysis since, as noted by Cryer,

The dominant philosophy that can be seen in relation to both the Rome Statute and the

14 For a presentation of this evolution: M. Koskenniemi, The Gentle Civilizer of Nations. The Rise and Fall of International
Law 1870-1960 (CUP, 2001) 243-246; ]. Waldron, Normative (or Ethical) Positivism’ in J. Coleman (ed), Har#'s
Postseript. Essays on the Postscript to the Concept of Law (OUP, 2001); R. Cryer, ‘Déja vu in International Law’ (2002)65
The Modern Law Review 946-947; ]. Kammerhofer, ‘International I1.egal Positivism® August 2014, available at
http://papers.sstn.com/sol3/papers.cfm?abstract_id=2477317 (last accessed 6 September 2016) 2-14; Gillich (n13)
1-9.

15 Simma and Paulus (n13) 308, 311.

16 Simma and Paulus (n13) 308; Gillich (n13) 6; S. Ratner, ‘From Enlightened Positivism to Cosmopolitan Justice:
Obstacles and Opportunities’ in U. Fastenrath (eds.) From Bilateralism to Community Interest. Essays in Hononr of Bruno
Simma (OUP, 2011) 157-165; E. Stein, ‘Bruno Simma, The Positivist?’ in U. Fastenrath (eds.) From Bilateralism to
Community Interest. Essays in Hononr of Bruno Simma (OUP, 2011) 20-22.

17 Simma and Paulus (n13) 303.

Also about A. Cassese: R. Cryer, ‘International Criminal Tribunals and the Sources of International Law. Antonio

Cassese’s Contribution to the Canon’, (2012)10 Journal of International Criminal Justice 1048.

10



eatly practice of the ICC is legal positivism, with a strict understanding of legality (nullum
crimen sine lege) on the part of the drafters on one hand, and a concern with giving the
drafters what they wanted, rather than setting out their own view of international justice

on the part of the judicial branch of the Court (at least in the AC)."

The suitability of using positivism to address human rights issues has been questioned,
especially because of its formalist method. One of the criticisms is related to the fact that the
traditional sources of international law are supposed to determine the content of legal obligations
existing between states.” Nonetheless, as shown in Part 1., section 3.3. and in Part II., section 5,
this criticism is largely misguided. Simma rightly held that, ‘as a matter of law, human rights
conventions are no different from other treaties with respect to the centrality of reciprocity and

20 :
" and that ‘however, formal sources remain the core of

the possibility of inter-state enforcement
international legal discourse. Without them, there is no “law properly so-called”.”* As noted
eatlier, bypassing traditional sources of international law, and therefore state consent, because of
the ‘exceptional’ character of human rights, is less likely to convince states who are precisely the

actors that require convincing. This is illustrated by the distinction that Simma and Paulus make

between instinct and professionalism:

The applicability of humanitarian law to internal armed conflicts appears to us to be a
good test case for the practical use of the methodologies chosen: On the one hand, the
changing reality, in which international conflicts increasingly give way to internal vio-
lence, militates in favor of a concomitant change in the law. Our humanitarian instincts
strongly demand that we treat the legal consequences of distinctions between
international and internal conflicts, between wartime and peacetime atrocities, as
irrelevant. On the other hand, our professionalism does not allow us simply to follow this

urge [instinct] without regard to “international law as it is,” as compared to “how it

18 R. Cryer, “The philosophy of international criminal law’ in A. Orakhelashvili (ed.), Research Handbook on the Theory
and History of International Law (Elgar Publishing, 2011) 253.

19 See e.g. F. Mégret, ‘International Human Rights Law’ in A. Orakhelashvili (ed.), Research Handbook on the Theory and
History of International Law (Elgar Publishing, 2011) 211; F. Mégret, “The Apology of Utopia: Some Thoughts on
Koskenniemian Themes, with Particular Emphasis on Massively Institutionalized International Human Rights Law’
(2013)27 Temple International & Comparative Law Journal 463.

20 In Ratner (n16) 160.

21 Simma and Paulus (n13) 308.
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should be.” Governments charged with violations of humanitarian law constantly remind
us of that very difference, which seems so utterly out of place from a humanitarian
standpoint. After all, it usually is governments we are dealing with when we present our
views of “the law.” In our view, it is precisely this need to get our legal message through
to other people, especially representatives of states who might not share our individual
moral or religious sensibilities, that constitutes one of the main reasons for the adoption

of a positivist view of international law.?

In this case, my instinct is to pursue the cosmopolitanism ideal, namely the fact that ‘the
individual human being is the relevant “unit” of moral worth’ and that ‘this moral worth should
be applied to all human beings equally and universally across the globe, regardless of an
individual’s place of birth or affiliation to other local communities. ” Nonetheless, my
professionalism implies that I use a positivist approach to address the human rights obligations

by the ICC instead of my instinct.

This professionalism however does not mean that positivism is incompatible with my
instinct and that positivism leads necessarily to a conservative point of view, as is argued by some
of its detractors™. Indeed, this criticism disregards the fact that a legal analysis does not lose its

legal character because a political project sits behind it.”

This political project will reveal itself in the choice of interpretations. Koskenniemi rightly

held that, if international law is a universal language understood by everyone, this does not imply

22 Simma and Paulus (n13) 302-303.

23 R. Cryer, T. Hervey, B. Sokhi-Bulley and A. Bohm, Research Methodologies in EU and International Law (Hart
Publishing, 2011) 46.

Regarding cosmopolitanism, see T. W. Pogge, ‘Cosmopolitanism and Sovereignty’ (1992) 103 Ethics 48-75; P.
Hayden, ‘Cosmopolitanism and the Need for Transnational Criminal Justice. The Case of the International Criminal
Court’ (2004) Theoria 69-95; P. McAuliffe, From Watchdog to Workhorse: Explaining the Emergence of the ICC’s
Burden-sharing Policy as an Example of Creeping Cosmopolitanism’ (2014)13 Chinese Jonrnal of International Law 264-
265.

2 E.g. L.L. Fuller, ‘Positivism and Fidelity of Law — A Reply to Professor Hart’ (1958)71 Harvard Law Review 630 J.
D. Goldsworthy, ‘“The Self-Destruction of Legal Positivism’ (1990) Oxford Journal of Legal Studies 458.

2> H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’ (1958)71(4) Harvard Law Review 612 ; M.
Koskenniemi, “The Politics of International Law’ (1990)1 Eurgpean Journal of International Law 9 ; M. Koskenniemi, The

Politics of International Law (Hart, 2011) 153,
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that there is only one right answer.”

Simma and Paulus also recognize that ‘it is obvious that the
interpretation of law — as of any text — is subject to the individual preferences and political
choices of the 1awyer’.27 Enlightened positivism is thus not insensitive to Bassiouni’s contention
that ‘as objective or pragmatic as one might desire a rule-finding process to be, it is nevertheless
always predicated on certain values, just as much as such a process seeks or aims to achieve a

value-orientated goal”.”® Nevertheless, the difference is that positivism does “not give up the claim

to normativity and the prescriptive force of law’.”’ Indeed,

[m]aybe a decision maker will decide to disobey a rule-for whatever reason, moral or
immoral, egoistic or altruistic, humanitarian or state-interested. But the lawyer’s role is not
to facilitate the decision maker’s dilemma between law and politics (and, occasionally,

between law and morals), but to clarify the legal side of things.”

Another criticism of positivism is linked to the fact that positivism does not integrate
extra-legal factors whereas such factors also influence actors of international law and their
reaction to it.”' In this case, the legal analysis reveals that the ability of the ICC to respect the
right to liberty of its accused mostly depends on the goodwill of the member states and of the
ICC. Their answers to plural requests from the ICC or from the accused are therefore studied.
Despite this study’s finding that extra-legal considerations influence the reaction of the ICC and
its member states towards their human rights obligations, this influence does not make the
analysis any less legal. Indeed, if these factors lead the state to violate its obligations, it does not
mean that there was in fact no obligation. Therefore, it is relevant to examine the legal
instruments that could have an impact on the goodwill of the ICC and of its member states,

whether because of an obligation stemming from the ICC cooperation regime or because of an

26 Koskenniemi (n14) 490, 502-517; Cryer (n14) 947; J. A. Beckett, ‘Rebel Without a Cause? Martti Koskenniemi and
the Critique Legal Project’ (2006)7(12) German Law Journal 1051.

27 Simma and Paulus (n13) 303.

28 M. C. Bassiouni, ‘A Functional Approach to “General Principles of International Law™ (1989-1990)11 Michigan
Journal of International Law 775.

29 Simma and Paulus (n13) 308.

30 Simma and Paulus (n13) 307.

31 E.g. Fuller (n24) 630, 641; Goldsworthy (n24) 449, 456.
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obligation stemming from IHRL. This faith in law” does not prevent that these extra-legal
factors might lead the state not to respect its legal obligation or even to disengage itself of its
obligation by opting out from the system that imposes it (e.g. a treaty). The fact that international
law finds its source in state consent does not mean that the state has to give its consent each
time. A state ought to respect its commitments or follow the adequate procedure in order to
escape its commitments. A violation of commitments caused by extra-legal factors does not
diminish the legal nature of the obligation. Therefore, although the role of these extra-legal
considerations is recognised,” it will not be examined in detail in this doctoral thesis, which

focuses on the legal aspects of the obligations of the ICC.

To summarize, in this thesis I endeavour to answer the research question whether the
ICC has a legal obligation to respect the right to liberty and, if so, whether it has the capacity to
do so. I also put forward a framework wherein this capacity is made compatible with the legal
obligation to respect the right to liberty incumbent upon the ICC and its State Parties. For this
purpose, the law that the ICC has to respect is analysed first. Secondly, the human rights regime
regarding pre-conviction detention is defined and the respect thereof by the ICC is studied.
Thirdly, following the presentation of the arguments related to the pertinence of an application
of the right to liberty given the specific context in which the ICC appears to operate, this
allegedly specific context is examined and compared with the context of other international
tribunals. Finally, after outlining the specificities of the ICC context, several ways to legally
eliminate these specificities are envisaged through an analysis of the ICC cooperation regime and

the enforcement regime of international human rights instruments such as the International

32 As held by Scott, ‘legal positivists believe that law should be obeyed even if it is not’ (S. V. Scott, ‘International Law
as Ideology: Theorizing the Relationship between International Law and International Politics’ (1994)5 European
Journal of International Law 314).

33 See : D. Bosco, Rough Justice: the International Criminal Conrt in a World of Power Politics (OUP, 2014) 4; V. Peskin,
‘Assessing the Contemporary International Criminal Tribunals: Performance, Persuasion, and Politics’ (2014)108
ASIL Proceedings 122-125; C. De Vos, S. Kendall and C. Stahn (eds.), Contested Justice. The Politics and Practice of
International Criminal Conrt Interventions (CUP, 2015); O. Bekou and D. Birkett (eds.), Cogperation and the International
Criminal Court. Perspectives from Theory and Practice (Brill, 2016); R. H. Steinberg (ed.), Contemporary Issues Facing the
International Criminal Court (Brill, 2016) 445-452.
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Covenant on Civil and Political Rights (ICCPR)™ or the European Convention on Human Rights
(ECHR)™.

If this thesis might be seen as a guide for a defence lawyer at the ICC since it aims to
foster the application of human rights, this by no means negates the fact that it is based on a legal
analysis recognizing the role of state consent. Furthermore, it raises theoretical issues, on the one
hand regarding the appropriateness of the traditional sources of international law for IHRL and
of the application of IHRL to international organizations, and, on the other hand, regarding the
coherence of the legal regime of the ICC, its use by the judges in light of the wishes of its
founding fathers and its limits due to external factors. It also points to practical aspects regarding
the right to liberty which states should consider before setting up an international tribunal. These
issues have never been presented in this light in the literature. Furthermore, the apparent
contradiction between the interpretation of the legal sources of the ICC and their application by
its judges has never been demonstrated on the basis of an expansive study of the case law of the
ICC on a specific right, i.e. the right to liberty. Admittedly, there already exist a number of studies
on the right for provisional release before the ICTY but, as will be seen later, their findings
cannot be transposed as such to the ICC given the existing institutional differences. Furthermore,
in contrast to this thesis, the authors of those studies do not attempt to define the right to liberty
despite the fragmentation of IHRL and do not search for solutions in the IHRL regime capable

of addressing the identified weaknesses of the ICTY regarding its approach to provisional release.

34 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171
3 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 1950, entered

into force 3 September 1953, as amended) 213 UNTS 222
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PART. I. THE RESPECT BY THE ICC OF THE RIGHT
TO LIBERTY

1. Determination of the law applicable to the ICC: Article 38 of the ICJ Statute versus

Article 21 of the ICC Statute

Determining whether the ICC ought to take into account the right to liberty of its
accused requires the examination of the law applicable to the ICC. This applicable law is
identified using the formalist method, namely through the analysis of the traditional sources of

international law, the ICC being subject to international law.

Other approaches could be used to justify the necessity for the ICC to respect the right to
liberty. Focusing on the concept of delegation is one of them.” Starting from the principle that
the ICC would not be allowed to act in violation of the pre-existing obligations of its states

parties, this approach would determine the law by which the 123 states parties to the ICC are

3 See C. M. Chaumont, La signification du principe de spécialité des organisations internationales’ in J. Baugniet
(eds.), Meélanges offerts a Henri Rolin. Problemes de droit des gens (Pedone, 1964) 59; R. McCorqodale, ‘International
Organisations and International Human Rights Law: One Giant Leap for Humankind’ in K. Kaikobad and M.
Bohlander (eds.), International Law and Power Perspectives on Legal Order and Justice (Brill, 2009) 145, 155; O. De Schutter,
‘Human Rights and the Rise of International Organisations: the Logic of Sliding Scales in the Law of International
Responsibility’ in J. Wouters, E. Brems, S. Smis and P. Schmitt (eds.), Accountability for Human Rights Violations by
International Organisations (Intersentia, 2010) 63; F. Naert, ‘Binding International Organisations to Member State
Treaties or Responsibility of Member States for their Own Actions in the Framework of International Organisations’
in J. Wouters, E. Brems, S. Smis and P. Schmitt (eds.), Acountability for Human Rights Violations by International
Organisations (Intersentia, 2010) 134; Gradoni, Lewis, Mégret, Nouwen, David Ohlin, Reisinger-Coracini and Zappala
(n12) 84; S. Vasiliev, ‘Fairness and its Metric in International Criminal Procedure’, 18 April 2013, available at

http://papers.sstn.com/sol3/papers.cfm?abstract_id=2253177 (last accessed 21 March 2013) 37-38.
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bound. In addition to the obvious difficulties linked to the number of states parties and to the
access to their legislation, De Schutter rightly notices that ‘this line of reasoning ultimately fails
on practical grounds, as it results in excessive obstacles being imposed upon international co-
operation’.”” Another approach would be to start from the principle that IHRL benefits from a
hierarchic position in international law due to the fact that some human rights could pretend to
the status of sus cogens or of rights erga omnes.” This method would therefore examine to what
extent the right to liberty could qualify as such right and could potentially be applicable to the
ICC because of this superior position. The problem is the lack of agreement on a list of these
‘superior’ rights and the weak legal analysis that thus stems from it.”” Thirdly, the applicability of
human rights to the ICC could also be justified with policy arguments. This is the idea that the
ICC is a tool for the fight against impunity for international crimes and the associated massive
violations of human rights. * Therefore, as Sloane puts it, ‘[ijt would be ironic and

counterproductive were [international criminal law] trials to undermine some international human

37 De Schutter (n306) 54.

3 See S. Stapleton, ‘Ensuring a Fair Trial in the International Criminal Court: Statutory Interpretation and the
Impermissibility of Derogation’ (1999)31 New York University Journal of International Law and Politics 546; D. Shelton,
‘Hierarchy of Norms and Human Rights: Of Trumps and Winners’ (2002)65 Saskatchewan Law Review 307; G-]. A.
Knoops, Theory and Practice of International and Internationalized Criminal Proceedings (Kluwer Law International, 2005) 17;
O. De Schutter, International Human Rights Law (CUP, 2010) 61; J. Vidmar, ‘Norm Conflicts and Hierarchy in
International Law: Towards a Vertical International Legal System?’ in E. De Wet and J. Vidmar (eds.), Hierarchy in
International Law. The Place of Human Rights (OUP, 2012) 13-41.

% See B. Simma and P. Alston, “The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles’
(1988-1989)12 Australian Yearbook of International Law 82-108; A. Orakhelashvili, Peremptory Norms in International Law
(OUP, 20006); C. Tomuschat and J-M. Thouvenin, The Fundamental Rules of the International 1.egal Order. Jus Cogens and
Obligations Erga Omnes (Martinus Nijhoff Publishers, 2006) 1-19; M. Milanovic, ‘Norm Conflict in International Law:
Wither Human Rights?” (2009-2010)20 Duke Journal of Comparative and International Law 69-132; M. Addo, The Legal
Nature of International Human Rights (Martinus Nijthoff, 2010) 60-79.

40 Preamble of the ICC statute: ‘Affirming that the most serious crimes of concern to the international community as
a whole must not go unpunished and that their effective prosecution must be ensured by taking measures at the
national level and by enhancing international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention
of such crimes’;

See Swart (n12) 100; Klamberg (n12) 283; J. David Ohlin, ‘A Meta-Theory of International Criminal Procedure:
Vindicating the Rule of Law’ (2009)14 UCLA Journal of International Law and Foreign Affairs 83; Gradoni, Lewis,
Mégret, Nouwen, David Ohlin, Reisinger-Coracini and Zappala (n12) 59; Sluiter (n12) 257.
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rights standards in an effort to vindicate others’."' Nonetheless, this type of argument is rather

subjective and is not so obvious when applied to the right to liberty. Indeed, Gaynor rightly
illustrated the ambivalence concerning this right by noting that ‘few of us would wish to
encounter at the local bookshop a person accused of mass murder, perusing the shelves; freed on
provisional release while he waits for his trial to begin but most of us would express unease at the
concept of a person, presumed innocent, detained in a prison block for several years before his

trial, and for several more until the trial concludes’.*

In contrast with these approaches, the examination of the sources of international law, as
required by the formalist method, is feasible and would lead to a legally confirmed answer. To
determine the law applicable to the ICC, the instinctive reaction is to turn to Article 38 of the
Statute of the International Court of Justice (IC])*, which sets out the law applicable to the ICJ.
This article is usually considered as the starting point to examine the sources of international law

binding upon its subjects.** According to this article, these sources are:

a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59*, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the

determination of rules of law.

41 R. D. Sloane, “The Expressive Capacity of International Punishment: The Limits of the National Law Analogy and
the Potential of International Criminal Law’ (2007)43 Stanford Journal of International Law 39, 42 (as cited by Davidson
(n8) 11).

4 F. Gaynor, ‘Provisional Release in the Law of the International Criminal Tribunal for the Former Yugoslavia’ in J.
Doria (ed.), The Legal Regime of the ICC: Essays in Honour of the Professor |. P. Blishchenko (Brill, 2008) 184.

43 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945), 15
UNCIO 355

4 Bassiouni (n28) 782; Shelton (n38) 45; V-D. Degan, ‘On the Sources of International Criminal Law’ (2005)4(1)
Chinese Journal of International Law 49; 1. Brownlie, Principles of Public International Law (OUP, 2008, 7t edition) 5;
M. Shaw, International Law (CUP, 2008, 6% edition) 71.

4 Article 59: The decision of the Court has no binding force except between the parties and in respect of that

particular case.
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This article is considered to be applicable to the ICC since, as an international

organization benefiting from international legal personality,”

the ICC is bound by international
law, as defined in Article 38 of the ICJ Statute."” This view is supported by the advisory opinion
of the IC] on the Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, which
states that international organizations ‘are subjects of international law, and as such, are bound by

any obligation incumbent upon them under general rules of international law*®. ¥

The recourse to Article 38 is the method of choice of the ad hoc tribunals to determine the
law applicable to them. As noted by Vasiliev, ‘in identifying sources of applicable law, ICTY
judges naturally resorted to categories listed in Article 38 of the ICJ Statute, thereby assuming
their applicability and relevance to the work of the court’.” The reason is that ‘the normative
corpus to be applied by the Tribunal principaliter, i.e. to decide upon the principal issues
submitted to it, is international law’.”! However, even if this is the approach adopted by some
scholars to determine the law applicable to the ICC, the issue of the determination of the

obligations ‘incumbent upon’ the ICC remains so that this view is not really helpful to resolve the

. . . 52
issue in this case.

46 Article 4(1) of the ICC Statute: The Court shall have international legal personality. It shall also have such legal
capacity as may be necessary for the exercise of its functions and the fulfilment of its purposes.

See W. Riickert, ‘Article 4 in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court
(Beck/Hart, 2008) 121-127.

47 L. Gradoni, ‘International Criminal Courts and Tribunals: Bound by Human Rights Norms ... or Tied Down’
(2006)19(3) Leiden Journal of International Law 851; G. Acquaviva, ‘Human Rights Violations before International
Tribunals: Reflections on Responsibility of International Organizations’ (2007)20(3) Leiden Journal of International Law
614; N. Croquet, ‘The International Criminal Court and the Treatment of Defence Rights: A Mirror of the
European Court of Human Rights’ Jurisprudence »’* (2011)11(1) Human Rights Law Review 98.

88 1CJ, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory Opinion) (1980) ICJ Rep 73,
89-90 §37.

4 Shelton (n38) 307; Gradoni (n47) 851; K. Zeegers, ‘De Invloed van Internationale Mensenrechten op
Internationaal Strafprocesrecht’ in D. Abels, M. M. Dolman and K.C.J. Vriend (eds.), Dialectick van Nationaal en
Internationaal Strafrecht (Boom Juridische Uitgevers, 2013) 53-55.

50 Vasiliev (n36) 11.

Regarding the applicable law of the ad hoc tribunals, see Gradoni (n47) 847-873; Gradoni, Lewis, Mégret, Nouwen,
David Ohlin, Reisinger-Coracini and Zappala (n12) 66-73; Vasiliev (n36) 8-35.

51 Judgment, Prosecutor v. Kupreskic et al., Case No. 1T-95-16-T, TC, ICTY, 14 January 2000 §539.

52 Vasiliev (n36) 12; Zeegers (n49) 57; C. Deprez, “The Authority of Strasbourg Jurisprudence from the Perspective
of the International Criminal Court’ (2015)3 Eurgpean Journal of Human Rights 280.
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In addition, in comparison with the ad hoc tribunals which are subsidiary bodies of the
United Nations (UN), the ICC is an international organization set up by treaty. Its status in
international law is therefore different.” Besides, in contrast to Article 38 of the IC] Statute and
to the other international criminal tribunals,™* Article 21 of the ICC Statute lists its own applicable
law. Therefore, debates regarding the applicability of the rules of international law due to their
status in international law are less relevant for the ICC since the drafters of the ICC settled this
issue by developing their own hierarchy of the applicable rules.” Consequently, one must be
aware that the reasoning followed in this thesis cannot be transposed as such to the other
international or internationalized criminal tribunals since Article 21 of the ICC Statute does not
apply to these tribunals. For this reason, regarding the case law of other international tribunals,
the ICC is of opinion that ‘decisions of other international courts and tribunals are not part of
the directly applicable law under Article 21 of the [Rome] Statute’and that ‘the precedent of the
ad hoc Tribunals is in no sense binding on the Trial Chamber at this Court’.”® Nonetheless, the

fact that the precedent of the ad hoc tribunals is not binding does not mean that the ICC would

not refer to them when it finds them relevant, as demonstrated by the ICC case law.”’

53 A. Pellet, ‘Applicable Law’ in A. Cassese, P. Gaeta and J.R.W.D. Jones (eds.), The Rome Statute of the International
Criminal Conrt: A Commentary Vol. 11 (OUP, 2002) 1052; G. Sluiter, ‘Naleving van de rechten van de mens door
internationale straftribunalen’ (2002)27 NJCM-bulletin 703; A. Cassese, “The Influence of the European Court of
Human Rights on International Criminal Tribunals — Some Methodological Remarks’ in M. Bergsmo (ed.), Human
Rights for the Downtrodden: Essays in Honour of Asbiorn Eide (Martinus Nijhoff, 2003) 19; Gradoni (n47) 849; D. Akande,
‘Sources of International Criminal Law’ in A. Cassese (ed.) The Oxford Companion to International Criminal Justice (OUP,
2009) 53.

5 G. Hochmayr, ‘Applicable Law in Practice and Theory’ (2014)12 Journal of International Criminal Justice 655.

5 The debate regarding zus cogens subsists but is, as seen later, irrelevant for the purpose of this thesis since the right
to liberty is applicable to the ICC through a combination of Article 21(1)(a) and 21(3) of the ICC Statute.

5 Decision regarding the Practices Used to Prepare and Familiarise Witnesses for Giving Testimony at Trial,
Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, PTCI, ICC, 30 November 2007 §44.

57 Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir,
Prosecutor v. Omar Hassan Abmad Al Bashir, Case No. 1CC-02/05-01/09, PTCI, ICC, 4 March 2009 (“A4/ Bashir arrest
watrant’); Decision on application for interim release, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. 1CC-01/05-
01/08, PTCII, ICC, 14 April 2009 (‘Bemba interim release decision of 14 April 2009°); Judgment on the appeal of Mr
Katanga against the decision of Trial Chamber II of 20 November 2009 entitled “Decision on the motion of the
defence for Germain Katanga for a declaration on unlawful detention and stay of proceedings”, Prosecutor v. Germain
Katanga and Prosecutor v. Mathien Nendjolo Chui, Cases No. 1CC-01/04-01/07 and ICC-01/04-01/07, AC, ICC, 7
December 2010; Decision on the Prosecutor’s Application under Article 58, Prosecutor v. Sylvestre Mudacumura, Case

No. ICC-01/04-01/12, PTCIL, ICC, 13 July 2012; Judgment on the appeal of Mr Laurent Koudou Gbagbo against
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Article 21 of the ICC Statute stipulates that:

1. The Court shall apply:

(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and
Evidence;

(b) In the second place, where appropriate, applicable treaties and the principles and rules
of international law, including the established principles of the international law of armed
conflict;

(c) Failing that, general principles of law derived by the Court from national laws of legal
systems of the world including, as appropriate, the national laws of States that would
normally exercise jurisdiction over the crime, provided that those principles are not
inconsistent with this Statute and with international law and internationally recognized
norms and standards.

2. The Court may apply principles and rules of law as interpreted in its previous decisions.
3. The application and interpretation of law pursuant to this article must be consistent
with internationally recognized human rights, and be without any adverse distinction
founded on grounds such as gender as defined in article 7, paragraph 3, age, race, colout,
language, religion or belief, political or other opinion, national, ethnic or social origin,

wealth, birth or other status.

Despite being similar to Article 38 of the IC]J Statute, Article 21 does not merely restate it.
Rather, it presents some particularities. Firstly, it does not use the same language; for example,
there is no explicit reference to custom. Secondly, it follows from the expressions ‘in the first

place’ and ‘in the second place’ that Article 21 installs a hierarchy among the sources.” Thirdly, it

the decision of Pre-Trial Chamber I of 13 July 2012 entitled “Decision on the ‘Requéte de la Défense demandant la
mise en liberté provisoire du président Gbagbo™, Prosecutor v. Laurent Gbagbo, Case No. 1ICC-02/11-01/11, AC, ICC,
26 October 2012 (‘Laurent Gbagho interim release judgment of 26 October 2012%); Third Decision on Bosco
Ntaganda’s Interim Release, Prosecutor v. Bosco Ntaganda, Case No. ICC-01/04-02/06, PTCIL, ICC, 17 July 2014;

G. Bitti, ‘Article 21 of the Statute of the International Criminal Court and the treatment of sources of law in the
jurisprudence of the ICC’ in C. Stahn and G. Sluiter (eds.), The Emerging Practice of the International Criminal Court
(Martinus Nijhoff Publishers, 2009) 299.

58 It is commonly admit that Article 38 does not: Brownlie (n44) 5; Shaw (n44) 5; R. Cryer, ‘Royalism and the King:
Article 21 of the Rome Statute and the Politics of Sources’ (2009)12 New Criminal Law Review 393-394; M. Elewa
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departs from Article 38 as it does not mention the ‘teachings of the most highly qualified
publicists of the various nations’ as a potential source. These particularities demonstrate the
intention of the founding states to derogate from Article 38 and to make Article 21 /fex specialis of
Atticle 38.” For this reason, contrary to other scholars who combine Article 38 and Article 21 to
examine the law applicable to the ICC,”’ T have referred exclusively to Article 21 for this analysis
of the applicable law to the ICC even if it will be shown that these two articles do not really differ

in practice.

Bassiouni does not agree with the conclusion that Article 21 is /lex specialis of Article 38.
For him, the founding states intended to make Article 10 of the ICC Statute®' prevail over Article
21.° This position is isolated, however, and Bassiouni does not explain where or when the
founding states expressed this intention. In addition, Bassiouni admits that, had the intent of the
drafters not been expressed, ‘the specificity of Article 21 would control over the generality of
Atticle 10°.> Given the lack of proof of this intent, in line with Vasiliev, Deprez and Zeegers,” in

this thesis I adopt the position that Article 21 is lex specialis of Article 38.

Therefore, the different sources stated in Article 21 are studied in order to determine
whether and to what extent human rights, especially the right to liberty, are applicable to the ICC

and its judges.

Badar and N. Higgins, ‘General principles of law in the early jurisprudence of the ICC’ in T. Mariniello (ed.), The
International Criminal Conrt in Search of Its Purpose and 1dentity (Routledge, 2015) 265.

% For a similar view: C. Deprez, ‘Extent of Applicability of Human Rights Standards to Proceedings before the
International Criminal Court: On Possible Reductive Factors’ (2012)12 International Criminal Law Review 729; Vasiliev
(n36) 13; Zeegers (n49) 58.

See also ILC, ‘Report on Fragmentation of International Law: Difficulties arising from the diversification and
expansion of international law’, Fifty-Eight session, (I May — 9 June and 3 July — 11 August 2006) UN Doc
A/CN.4/1..682, 34-65.

% Eg.: Gradoni (n47) 854; Deprez (n52) 280.

1 Article 10 of the ICC Statute: Nothing in this Part shall be interpreted as limiting or prejudicing in any way existing
or developing rules of international law for purposes other than this Statute.

92 M.C. Bassiouni, Introduction to International Criminal Law (Mattinus Nijhoff Publishers, 2013, 20d Edition) 657.

63 Bassiouni (n62) 657.

%4 Deprez (n59) 729; Vasiliev (n36) 13; Zeegers (n49) 58.
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1.1 Article 21(1) and 21(2) of the ICC Statute: The classical sources

According to Article 21(1)(a), the ICC has first to apply the Statute, the Elements of
Crimes and its Rules of Procedure and Evidence (RPE). The first step is thus to look at these
sources to examine whether they recognize the right to liberty explicitly or through provisions on
provisional release. A first glance reveals that, if the right to liberty is not expressly recognized by
the ICC provisions, Articles 58 and 60 of the Statute, in combination with Rules 118—120 of the
RPE and Regulation 51, regulate the process of issuing an arrest warrant and the possibility of
interim release. Therefore, Article 21(1)(a) requires that these provisions constitute the core ones
to be applied by the ICC judges when dealing with interim release issues. The absence of explicit
recognition of the right to liberty means that, independently of Article 21(3), this right would
apply as such only to the extent that these core provisions reflect it. Since, as demonstrated in
section 4, the ICC legal regime does not really suffer lacunae regarding its interim release
provisons, the other sources of Article 21(1) will not be used for this study because the hierarchic
order used in Article 21(1) provides for their use only when the ICC provisions leave a situation
unregulated. Nonetheless, it is interesting to present these other sources in order for the analysis

to be complete.

Article 21(1)(b) then specifies that, in a case where the ICC provisions do not regulate a
situation, and only in this case,” the judges shall apply ‘applicable treaties and the principles and
rules of international law, including the established principles of the international law of armed
conflict’. Some authors argue that the expression ‘applicable treaties’ could refer to human rights
treaties.”” However, other scholars rightly reject this possibility since these treaties are addressed
to states and since they only bind their member states.”” This view is strengthened by the fact
that, as shown by the #ravanx préparatoires, the drafters did not refer to human rights treaties such

as the ICCPR during the discussions on this article.”” Be that as it may, even assuming that this

9 J. Verhoeven, ‘Article 21 of the Rome Statute and the Ambiguities of Aplicable Law’ (2002)33 Netherlands Y earbook
of International Law 11; Bitti (n57) 294, 296; Hochmayr (n54) 661.

% Degan (n44) 80; M. McAuliffe deGuzman, ‘Article 217 in O. Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court (Beck/Hart, 2008) 705-706; Fedorova, Verhoeven and Wouters (n8) 10.

67 Pellet (n53) 1073; S. Vasiliev, ‘Applicability of International Fair Trial Standards in International Criminal
Proceedings: Between Universalism and Contextuality’ (Toogdag Seminar, Utrecht University, 18 April 2008)

available at http://ssrn.com/abstract=1718960 (last accessed 21 March 2015); Naert (n36) 130.

%8 P. Saland, ‘International Criminal Law Principles’ in R. Lee (ed.), The International Criminal Conrt: The Making of the
Rome Statnte (Kluwer Law International, 1999) 215; McAuliffe deGuzman (n66) 705.
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provision left the door open to the application of such human rights treaties, the problem of the
identification of the treaties applicable to the ICC would arise given the obscurity of the
expression ‘applicable treaties” and the fact that not all the states parties to the ICC are bound by
the same treaties. Consequently, I do not contend that human rights could be applied to the ICC

through their conventional form.

The second paragraph of Article 21 also refers to ‘the principles and rules of international
law’. For most scholars, these principles and rules correspond to customary international law."
The ICC seems to share this point of view.”” The fear of potential breaches of the principle of the
legality of offences and punishment would explain the avoidance of the term ‘custom’.”’ For
McAuliffe deGuzman, this expression might also ‘reflect the drafters’ intention to enable the
Court to apply principles that are neither derived from national laws nor part of customary
international law. Such principles might derive from (...) international legal conscience, the
nature of the international community, and natural law.”” The only explanation offered by the
working group is that it refers to international public law.” These ‘principles and rules of
international law’ have to be distinguished from the general principles of law referred by Article
21(1)(c).™ It can be concluded from this paragraph that human rights would thus be applicable to
the ICC as long as there is a lacuna in the ICC legal regime, which is not the case for the interim

release regime, and as long as they could qualify as customary international law.

Article 21(1)(c) mentions, as third subsidiary source, the ‘general principles of law derived

by the Court from national laws of legal systems of the world including, as appropriate, the

9 Pellet (n53) 1071-1072; Verhoeven (n65) 9; McAuliffe deGuzman (n66) 706-707; Gradoni, Lewis, Mégret,
Nouwen, David Ohlin, Reisinger-Coracini and Zappala (n12) 71; Zeegers (n49) 57; Hochmayr (n54) 669; S. Bailey,
‘Article 21(3) of the Rome Statute: A Plea for Clarity’ (2014)14 International Criminal Law Review 521.

70 Decision on the Confirmation of Charges, Prosecutor v. Lubanga Dyilo, Case No. 1CC-01/04-01/06, PTCI, ICC, 27
January 2007 §274, §311.

71 Pellet (n53) 1057, 1071; C. Stahn and L. van den Herik, ‘Fragmentation’, Diversification and ‘3D’ Legal Pluralism,
International Criminal Law as the Jack-in-the-Box?” in C. Stahn and L. van den Herik (eds.), The Daversification and
Fragmentation of International Criminal Law (Martinus Nijhoff Publishers, 2012); Vasiliev (n36) 18; A. Bufalini,
‘International Law in the Interpretation of the ICC Statute’ (2015) The Law and Practice of International Courts and
Tribunals 238.

72 McAuliffe deGuzman (n66) 707.

73 Y. Schabas, The International Crininal Court: A Commentary on the Rome Statute (OUP, 2010) 384.

74 Hochmayr (n54) 669.
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national laws of States that would normally exercise jurisdiction over the crime, provided that
those principles are not inconsistent with this Statute and with international law and
internationally recognized norms and standards’. These general principles of law correspond to

those referred to by Article 38 of the ICJ Statute.”

Next to these mandatory sources, Article 21(2) stipulates that ‘the Court may apply
principles and rules of law as interpreted in its previous decisions’. At first glance, the insertion of
this paragraph is a bit puzzling. As noted by Verhoeven, ‘it would be sheer nonsense to affirm
that the Court is forbidden to apply principles and rules as interpreted in its previous decisions’
since ‘this would imply that it is obliged to change its interpretation in each of its judgments’.”* Be
that as it may, this source is not very helpful for the determination of the applicability of the right

to liberty to the ICC as it does not solve the problem of the first application.

The analysis of these sources reveals that, save for the hierarchy established by Article 21,
the sources are similar to those of Article 38 of the ICJ Statute. Admittedly, Article 21 does not
expressly refer to doctrine as direct source. Nevertheless, it does not prevent the ICC from using
this source to define the unwritten law,”” so that this exclusion is just apparent. Consequently, the
debate of the primacy of Article 21 ICC Statute or of Article 38 ICJ Statute does not have real
consequences in practice if the analysis is limited to the sources listed by Article 21(1) and (2).
Nonetheless, in contrast with Article 38, Article 21(3) adds a general principle of interpretation
that has, or at least should have, an impact on the use of the classical sources referred to by these
two articles. The examination of this principle is crucial for this analysis since it expressly refers

to human rights.

1.2 Article 21(3) of the ICC Statute: a rule of interpretation

Article 21(3) of the ICC Statute provides that:

7> Pellet (n53) 1073; Gradoni, Lewis, Mégret, Nouwen, David Ohlin, Reisinger-Coracini and Zappala (n12) 71.

76 Verhoeven (n65) 13.

77 See R. Cryer, ‘Neither Here Nor There? The Status of International Criminal Jurisprudence in the International
and UK Legal Orders’ in K. Kaikobad and M. Bohlander (eds.) International Law and Power Perspectives on Legal Order
and Justice (Brill, 2009) 183-206; A. Zammit, “The Direct and Indirect Approaches to Precedent in International
Criminal Courts and Tribunals’ (2013)14(2) Melbourne Journal of International Law 608-642.
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The application and interpretation of law pursuant to this article must be consistent with
internationally recognized human rights, and be without any adverse distinction founded
on grounds such as gender as defined in article 7, paragraph 3, age, race, colour, language,
religion or belief, political or other opinion, national, ethnic or social origin, wealth, birth

ot other status.

This paragraph adds thus an explicit reference to human rights and an anti-discrimination
clause. The examination of this anti-discrimination clause is beyond the scope of this study due

to its lack of relevance for this topic.

Despite appearances, this reference to human rights does not mean that the issue of the

applicability of the right to liberty to the ICC is solved. Young rightly points out that:

Such a phrase could denote reference to a wide variety of sources of law, including
customary international law, (...) widely ratified treaty law, (...) and even regional human
rights instruments (...). The broad notion of ‘human rights’ could encompass both ‘soft
law’ and more traditional sources of law. It could potentially entail reference to
jurisprudence of international courts, tribunals and quasi-judicial bodies and even to the

law of national legal systerns.78

Interestingly, in spite of the existence of these numerous potential interpretations, due to
the vagueness of the expression ‘internationally recognized human rights’, the fravaux préparatoires
reveal that, in comparison to the anti-discrimination clause, the choice of this reference was not
debated.” This is surprising because, as implied by Young, the choice of inserting such a
paragraph raises several issues: the legal status of this paragraph, the scope of ‘internationally’ and

the definition of ‘recognized’.

78 R. Young, ‘Internationally recognised human rights before the International Criminal Court” (2011)60(1)
International & Comparative Law Qnarterly 199;

See also A. Davidson, ‘Human Rights Protection before the International Criminal Court, Assessing the Scope and
Application of Article 21(3) of the Rome Statute’ (2016)18 International Community Law Review 83.

79 H. Friman, ‘Rights of Persons Suspected or Accused of a Crime’ in R. Lee (ed.), The International Criminal Court: the
mafking of the Rome Statute (Kluwer Law International, 1999) 254; G. Hafner and C. Binder, “The Interpretation of
Article 21 (3) ICC Statute Opinion Reviewed’ (2004)9 _Austrian Review of International and Enropean Law 166; McAuliffe
deGuzman (n66) 711; D. Sheppard, ‘The International Criminal Court and “Internationally Recognized Human

Rights”: Understanding Article 21(3) of the Rome Statute’ (2010)1 Insernational Crinzinal Law Review 68.

26



1.2.1 The legal status of Article 21(3)

The status of Article 21(3) raises the first issue. Is it a distinct source of law applicable to
the ICCY or rather a rule of interpretation®? As seen in section 2, the ICC judges do not give a

consistent answer to this question.

The interpretation of Article 21(3) as a rule of interpretation is the most convincing one

and is the one generally accepted.”” As argued by Young,

The purpose of paragraphs (1) and (2) [of Article 21] is to identify specific sources of
applicable law for the Court. They do so by commencing with the language: ‘the Court
shall apply. ...” and ‘the Court may app/y’ (emphasis added) respectively. Article 21(3) does
not follow this same linguistic structure. Unlike paragraphs 1 and 2, it is not cleatly setting
out a statement of the sources of law to be applied. It does not present the Court as
subject, but uses the passive voice in a manner which, on plain reading, could be
understood as overarching. This different format of article 21(3) could indicate that,
unlike paragraphs 1 and 2, article 21(3) is not setting out an independent source of
substantive applicable law for the Court, but establishing a more general rule which must
govern both the interpretation and application of the sources of law expressly identified
in paragraphs 1 and 2. In this manner, article 21(3) constitutes an overriding general rule

of interpretation, rather than a source of substantive applicable law.*’

8 Sheppard (n79) 63.

81 Saland (n68) 214; Pellet (n53) 1058; Akande (n53) 60; M. Fedorova and G. Sluiter, ‘Human Rights as Minimum
Standards in International Criminal Proceedings’ (2009)1 Human Rights and International 1egal Disconrse 24; Schabas
(n73) 385; Young (n78) 189, 191, 198.

82 Sheppard (n79) 63; Young (n78) 189, 191, 198.

8 Young (n78) 193-194.

See also Davidson (n78) 84.
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Nonetheless, qualifying Article 21(3) as a rule of interpretation raises the issue of the
nature of the ICC Statute because this nature would affect the way this rule should be
interpreted. Indeed, if the general rule of interpretation, as stated by Article 31 of the Vienna
Convention on the Law of Treaties,” is that ‘a treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose’, two principles of interpretation are used to interpret
human rights treaties®: the principle of effectiveness, ‘which implies that rights interpreted
should be practical and effective and not theoretical and illusory’, and the principle of evolutive
interpretation, ‘which implies the dynamic character of human rights and thus accords only
limited value to preparatory work’* These principles have been expressly recognized by the

ECtHR" and the Inter-American Court on Human Rights (IACtHR).”

84 Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27 January 1980), 1155
UNTS 331

85 Fedorova and Sluiter (n81) 32-33.

See also K. De Feyter, “Treaty Interpretation and the Social Sciences’ in F. Coomans, F. Griinfeld and M. T.
Kamminga (eds.), Methods of Human Rights Research (Intersentia, 2009) 217; K. Mechlem, ‘Treaty Bodies and the
Interpretation of Human Rights’ (2009)42 Vanderbilt Journal of Transnational Law 905-947; ]. Tobin, ‘Seeking to
Persuade: A Constructive Approach to Human Rights Treaty Interpretation’ (2010)23 Harvard Human Rights Journal
1-50; C. Pitea, ‘Interpreting the ECHR in the Light of “Other” International Instruments: Systemic Integration or
Fragmentation of Rules on Treaty Interpretation?’ in N. Boschiero, T. Scovazzi, C. Pitea and C. Ragni (eds.)
International Conrts and the Development of International Law. Essays in Honour of Tullio Treves (Springer, 2013) 545-559; E.
Bjotge, The Evolutionary Interpretation of Treaties (OUP, 2014) 23-54; Gillich (n13) 13-19.
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M. Killander, ‘Interpreting Regional Human Rights Treaties’ (2010)13(7) SUR International Journal on Human Rights
145-169; D. Rietiker, ‘The Principle of “Effectiveness” in the Recent Jurisprudence of the European Court of
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Concept of Treaty Sui Generis’ (2010)79 Nordic Journal of International Law 245-277.
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(App. No. 6289/73), 9 October 1979 §24; ECtHR, Judgment, Artico v. Italy (App. No. 6694/74), 13 May 1980 §33;
ECtHR, Judgment, Demir and Baykata v. Turkey (App. No. 34503/97), 12 November 2008 §65; ECtHR, Judgment,
Cudak v. Lithuania (App. No. 15869/02), 23 Matrch 2010 §36; ECtHR, Judgment, El-Masti v. The Former Yugoslav
Republic of Macedonia (App. No. 39630/09), 13 December 2012 §134.

8 JACtHR, Judgment, Constitutional court v. Peru, 31 January 2001 §105; IACtHR, Judgment, Ricardo Canese v.
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Consequently, should Article 21(3) be interpreted in light of the principle of effectiveness
and the principle of evolutive interpretation? Or should Article 21(3) be interpreted restrictively
since these techniques could conflict with the principle of strict interpretation applicable to
criminal law? This distinction is important because, as seen #fra, the words ‘internationally’ and
‘recognized’ could lead to several interpretations. Robinson convincingly demonstrated that when
‘human rights and humanitarian interpretive techniques are replicated in ICL [international
criminal law], fostering broad, victim-focused, dynamic interpretations’, it ‘not only conflicts with
the principle of legality but also encourages exuberant interpretations that contravene culpability
and fair labelling’.*” Nonetheless, regarding the right to liberty, this issue is not a real one. In fact,
Robinson’s remarks are only pertinent for substantive rights and not for procedural ones since
‘ensuring fair trials (...) appertains to the domain par excellence of human rights law’.”

Therefore, interpretating the right to liberty in light of the principle of effectiveness would not

put the principle of legality at risk. As held by Gillich,

if the parties use the term "human rights" in a treaty without further defining or clarifying
it, this term has to be understood according to its meaning in general international law
and, unless otherwise indicated, taking into account subsequent changes in the nature and
content of the concept of human rights that have taken place after the conclusion of the

treaty.”!

It stems from the lack of reservation expressed about Article 21(3) and its use of the expression
‘human rights’ that the drafters intended this body of law to be applied as such with its own tools
of interpretation so that the principle of effectiveness, besides being recognized by the 1CC,”

should play a role in this analysis.

8 D. Robinson, “The Identity Crisis of International Criminal Law’ (2008)21(4) Leiden Journal of International Law 925-
963.

See also W. Schabas, ‘Droit pénal international et droit international des droits de ’homme: faux freres?” in M.
Henzelin and R. Roth (eds.), Le droit pénal a I'éprenve de Iinternationalisation (Bruylant, 2002) 165-181; P. P. Soares,
‘Tackling human rights and international criminal law: the practice of international tribunals and the call for
rationalized legal pluralism’ (2012)23(1) Criminal Law Forum 161-191.

9 Soares (n89) 183.
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If the recognition of Article 21(3) as a rule of interpretation is not really contested, the
question whether human rights, thanks to Article 21(3), would trump the ICC provisions is not
settled. For Vasiliev, qualifying Article 21(3) as an interpretive principle amounts to
‘unequivocally elevat|ing] internationally recognized human rights to the status of superior norms
and makes their function as the obligatory and prime interpretive devices formal’.”> This vision is
recognized by other scholars”™ and is the right conclusion according to the principle of
effectiveness. This conclusion is also bolstered by the argument that, had the drafters intended to
make the ICC provisions prevail, they would have expressly recognized human rights law as a
subsidiary source. Other authors, such as Hafner and Binder” or Gallant™, agree on the fact that
human rights prevail on the RPE but reach the opposite conclusion for the ICC Statute. For

example, Gallant states that:

Internationally recognized human rights are adopted as part of the ICC Statute, and are
superior to RPE adopted under the Statute. They are not stated as being superior to the
ICC Statute itself. That is, they are not stated as ius cogens (...). Thus should there be an
explicit inconsistency between a provision of the ICC Statute and an internationally

recognized human right, there is no automatic preference for the right.”

Since the ICC Statute refers explicitly to human rights in a different paragraph, a ‘textual
and intent-based approach’,” the first approach is favoured. Be that as it may, as seen infia, issue

of conflict between the ICC Statute and IHRL does not arise for this study.

Article 21(3) requires both a consistent ‘interpretation’ and a consistent ‘application’ of

law with internationally recognized human rights. As noted by Bitti, ‘it appears therefore that

Chui, Cases No. ICC-01/04-01/07 and ICC-01/04-01/07, Presidency, ICC, 10 March 2009 §27 (‘Ngudjolo Presidency
decision’).
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“application” is something different from “interpretation’. According to him, ‘it implies that a
certain result must be reached (...) and that such a result must be in conformity with
internationally recognized human rights’.” The distinction between interpretation and application
is very subtle though and without real practical impact since a correct interpretation should lead
to the correct application.

It stems from these considerations that all the ICC provisions need to be interpreted and
applied consistently with internationally recognized human rights. In case of conflict, the former
should be put aside in favour of the latter. In case of lacunae in the ICC provisions, the other
sources stated by Article 21 should also be interpreted in conformity with ‘internationally

recognized human rights’. Nevertheless, the issue of identification of such rights remains and is

the question to which this investigation now turns.

1.2.2 The scope of ‘internationally’

As noted by Young, the scope of the expression ‘internationally recognized human rights’
is not straightforward because IHRL is derived from many sources which do not have the same
normative status: these sources are so-called universal treaties, regional treaties, soft law and the
case law of human rights institutions. The preparatory works do not provide any indication

. 100
regardmg the sources to use

as if ‘the drafters of the Statute considered that “internationally
recognized human rights” are readily capable of identification’.'”" As held by Bailey, ‘beyond
express reference to treaty standards, implicit acknowledgement of the role of international
custom, and reference to fair trial rights, there was no discussion as to the content of this
phrase’.'” In addition, the ad hoc tribunals do not use this expression so that their practice is not

helpful in understanding the intention of the drafters of the ICC Statute.'”” Hafner and Binder

demonstrate that, notwithstanding being ‘extensively used in international relations’ as a generally

9 Bitti (n57) 285-304.

100 The ILC draft did not mention human rights as law applicable to the ICC. It stipulated that ‘the Court shall apply
this Statute, applicable treaties and the principles and rules of general international law and to the extent applicable,
any rule of national law’.

See United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal
Court, Rome 15 June-17 July 1998, Official Records, Volume 11, Summary records of the plenary meetings and of the
meetings of the Committee of the Whole, UN Doc A/CONF.183/13 (Vol 1I), various plenary meetings, 222-224.

101 Young (n78) 194.
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103 Young (n78) 195-196.
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accepted standard of reference, the expression ‘internationally recognized’ ‘is neither precisely

defined nor consistently detailed’.'™

The scope of the expression ‘internationally’ is debated in the literature. Sheppard
distinguishes two potential interpretations regarding this scope. The first one is a minimalist one:
‘any norm that was recognised as a human right would be sufficient to bind the court pursuant to
Article 21(3)” since this article ‘does not incorporate any requisite level of international
recognition, but sets the international nature of the recognition itself as the relevant criterion’.'”
This approach is tantamount to adopting ‘all human rights norms existing in the corpus of

international law’.'"”* Other authors recognize this possibility.'”

Sheppard also suggests a second potential approach, a contextual one according to which
the pertinent regional conventions would be identified depending on which state would have
been supposed to prosecute the case.'” This approach is illustrated by the practice of the ICTY
which, in some instances, applied the standards of the ECHR as binding law on the ground that
the accused must be granted at least the same level of protection as he would have enjoyed if he
had been charged in the territory of the former Yugoslavia, in the interest of equal treatment.'”
For Ohlin, the application of the human rights standards of the states concerned is preferable
because it helps to strengthen the rule of law and because the procedure will be more accepted by
the victims and the defendant as these are the standards to which they are accustomed.'"
Nonetheless, this second approach is rather isolated and seems to contravene the anti-
discrimination clause contained in Article 21(3) since it would lead to a difference of treatment

111 . . . .
between the accused.”  In addition, if a case concerns a conflict spread among several states, the
) g )

identification of the state that would have had jurisdiction is not necessarily straightforward.

104 Hafner and Binder (n79) 183;
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Besides these two approaches suggested by Sheppard, Hafner and Binder argue that the
expression ‘internationally’ necessarily excludes the regional conventions from the equation.'”” To

my knowledge, they are the only ones to suggest this approach.

All these approaches seem to be cogent and one is not legally prevalent over the others.
In this thesis, I adopt the first one since, as seen in the following sub-section, it respects the
consent of the states thanks to the requirement that rights be recognized implies that the right
stated in a regional convention should be corroborated by other regional conventions or a

universal one.

1.2.3 The definition of ‘recognized’

Regardless of the issue of the geographical scope, the issue of the definition of
‘recognized’ arises. What does it entail? Does the absence of reference to ‘binding’ mean that the
ICC judges have also to pay attention to soft law, like the Universal Declaration of human rights
(UDHR), the general comments of the ICCPR or the resolutions of the UN General Assembly?
And what about the case law of human rights institutions? The fravaux préparatoires do not address

this issue either.

Since the founding states explicitly chose to refer to ‘recognized” human rights and not to
‘binding” human rights, it is argued that the scope is thus larger. Therefore, when the soft law or
the case law of human rights institutions is necessary to define a human right, this soft law and
this case law should be understood as ‘recognized’ if they are internationally uncontested.
Consequently, with most scholars,'” in this thesis I argue that, if the ICC is not bound as such by
this soft law or that case law, it is still obliged to take them into consideration and to interpret
and apply its law in conformity with them as long as they are internationally uncontested. I adopt
the conclusion of the study conducted by Cassese regarding the ad oc tribunals and the use of the

ECtHR’s case law since it could be transposed to the ICC:

112 Hafner and Binder (n79) 186.

113 G. Sluiter, ‘International Criminal Proceedings and the Protection of Human Rights’ (2002-2003)37 New England
Law Review 938, 940; J. Nicholls, ‘Evidence: Hearsay and Anonymous Witnesses’ in R. Haveman and others (eds.),
Supranational Criminal Law: A System Sui Generis (Intersentia, 2003) 287; Gradoni (n47) 855; Vasiliev (n67); Sheppard
(n79) 69; Gradoni, Lewis, Mégret, Nouwen, David Ohlin, Reisinger-Coracini and Zappala (n12) 90.
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Recourse to such case law should only serve to establish the existence of rules of
customary international law, or to elucidate general principles of international procedure
and principles of criminal law common to the major legal systems of the world. Lastly,
such recourse may contribute to establishing the precise interpretation of international
conventional or customary norms that are obscure, incomplete or ambiguous. In other
wortds, the case law of the European Court should never be applied as such, but only as a

supplementary means of elucidating rules or principles of international law.'™*

In order to define an internationally recognized human right, the principle is thus to start
with the relevant treaty, customary international law or general principle of law and then to use
the existing soft law or case law when these norms are not sufficient to understand the scope of a
right. This method will be illustrated in section 3 for the determination of the content of the right

to liberty.

1.3 Conclusion

Using the formalist method, it has been demonstrated that the law applicable to the ICC
is determined by Article 21 of its Statute, which is /fex specialis to Article 38 of the ICJ Statute. In
this case, since, as seen in section 4, the regime of interim release provided by the ICC provisions
does not suffer from any lacunae, only the ICC provisions will be examined and the other
subsidiary sources are left aside. In addition, Article 21(3) requires that the law applicable to the
ICC to be interpreted and applied in conformity with internationally recognized human rights.
Consequently, the regime of interim release provided by the ICC rules should be interpreted and
applied in conformity with the right to liberty as it is internationally recognized. Nonetheless,
before defining this right, it is interesting to understand whether the ICC judges share the same

opinion regarding the application of IHRL to them.
2. The ICC judges and international human rights law
As demonstrated in the previous section, the ICC provisions regarding interim release

have to be interpreted and applied in conformity with the right to liberty as internationally

recognized. But are the ICC judges of the same opinion? These theoretical arguments from the

114 Cassese (n53) 50.
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previous section put aside, what is the ICC judges’ attitude regarding their applicable law, and
more specifically regarding the application of human rights to their rulings? First, it must be
noted that the ICC has always referred to Article 21 of its Statute to determine its applicable law.
Secondly, the Appeals Chamber (AC) stressed the importance of human rights for the ICC
proceedings but failed to clarify the meaning of Article 21(3):

Article 21(3) of the Statute makes the interpretation as well as the application of the law
applicable under the Statute subject to internationally recognised human rights. (...)
Human rights underpin the Statute; every aspect of it, including the exercise of the
jurisdiction of the Court. Its provisions must be interpreted and more importantly applied

in accordance with internationally recognized human rights.'"

No further clarification has been provided by another chamber. Thirdly, the ICC judges have not
yet adopted a uniform and constant position towards IHRL, probably considering that this
position should vary depending on the case. In fact, their decisions can be classified in several
categories: those refusing to apply IHRL in a specific case; those using IHRL ad abundantiam,
namely when the clarity of the ICC provisions would not require such use; those using IHRL to
give content to the ICC provisions and those using IHRL to reject the application of the ICC
rules. It must be noted that this lack of constant position was also noted by Cassese regarding the
ad hoc tribunals’ attitude towards the ECtHR’s case law. Cassese even qualified this approach as
being wild because if ‘they have often referred to this case law in support of an interpretation
they had already adopted (a sort of a posteriori legitimisation), or to find a legal solution to specific
unresolved problems, which is perfectly legitimate’, they ‘have not always sought to determine
whether the transposition of European Court case law was appropriate, nor the correct means of
doing s0”.""’ The same characterization as ‘wild’ is used by Deprez regarding the appropriation by

the ICC of ECtHR’s case law.'"”

115 Judgment on the Prosecutor’s Application of Extraordinary Review of Pre-Trial Chamber I’s 31 March 2006
Decision Denying Leave to Appeal, Sitnation in the DRC, ICC-01/04, AC, ICC, 13 July 2006 §11; Judgment on the
Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the jurisdiction of the
Court pursuant to article 19 (2) (a) of the Statute of 3 October 2006, Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-
01/06, AC, ICC, 14 December 2006 §§36-37.

116 Cassese (n53) 50;

In the same sense, see S. Vasiliev, International Criminal Tribunals in the Shadow of Strasbourg and Politics of
Cross-fertilisation’ (2015)84 Nordic Journal of International Law 387.

17 Deprez (n52) 294.
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These different attitudes of the ICC judges will be examined in more detail in the

following subsection.

2.1.  The impact of Article 21(3)

2.1.1. The refusal of application of human rights

The refusal to apply IHRL has arisen, to my knowledge, only in two decisions. In its
witness proofing decision, Pre-Trial Chamber (PTC) I refused to apply Article 21(3) because ‘prior
to undertaking the analysis required by article 21 (3) of the Statute, the Chamber must find a
provision, rule or principle that, under article 21 (1) (a) to (c) of the Statute, could be applicable
to the issue at hand’.!"® This decision was criticized by Young because ‘this fails to recognize that
the process of determining that there is no applicable law under article 21(1) is itself a process of
interpretation of the law, which therefore must be informed by article 21(3)".""” Later on, PTCI

rectified its position and rightly held that:

The consistent case law of the Chamber on the applicable law before the Court has held
that, according to article 21 of the Statute, those other sources of law provided for in
paragraphs ()(b) and (I)(c) of article 21 of the Statute, can on/y be resorted to when the
following two conditions are met: (i) there is a lacuna in the written law contained in the
Statute, the Elements of Crimes and the Rules; and (i) such lacuna cannot be filled by the
application of the criteria of interpretation provided in articles 31 and 32 of the Vienna

Convention on the Law of the Treaties and article 21(3) of the Statute.””’ (emphasis added)

In another decision, without referring to Article 21(3), PTCII rejected the pertinence of

applying to the 1CC the non-refoulement principle since ‘only a State which possesses territory is

118 Decision on the Practices of Witness Familiarisation and Witness Proofing, Prosecutor v. Lubanga Dyilo, Case No.
ICC-01/04-01/06, PTCI, ICC, 8 November 2006 §10.

119 Young (n78) 201.

120 _4/ Bashir arrest warrant (n57) §44.
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actually able to apply’ this rule.'”’ Nonetheless, as seen in sub-section 2.1.4., in the same decision,

the judge referred to Article 21(3) to disregard Article 93(7) of the ICC Statute.

These two positions are isolated and were used in specific cases. Besides, PTCI seems to
have changed its position and PTCII establishes in the same decision the importance of human

rights.

2.1.2. The use of international human rights law ad abundantiam

In some cases, the ICC judges refer to IHRL to confirm that the way they apply and
interpret the ICC provisions is in conformity with this law. In these cases, they content to state
the theoretical content of the relevant human right without learning concrete lessons from it.
This use is different from the third approach since IHRL is not used to give further content to an
ICC provision. This second approach is usually illustrated in the ICC decisions by the reference
to Article 21(3), which PTCI expressly qualified as ‘a general principle of interpretation’,'” and by
the interchangeable reference to different human rights conventions, to their case law and to soft
law, in order to demonstrate the rightness of the chosen reasoning. Since these references do not
appeatr, at least according to the motivation of their decisions, to have any effects on the way the
judges apply the ICC provisions, they are said to be ad abundantiam. 1t is interesting to note that, if
most of these decisions refer to Article 21(3), they do not give any explanation regarding the

choice of instruments of IHRL.

The case law regarding detention issues is revealing of this practice. For example,
referring to Article 21(3), PTCI held that the expression ‘reasonable grounds to believe’ found in
Article 58 of the ICC Statute had to be ‘consistent with the ‘reasonable suspicion’ standard

provided for in article 5(1)(c) of the [ECHR] and the interpretation of the [IACtHR] in respect of

121 Decision on an Amicus Curiae application and on the “Requéte tendant a obtenir présentations des témoins DRC
D02P0350, DRC D02P0236, DRC D02P0228 aux antorités néerlandaises anx fins d'asile’ (articles 68 and 93(7) of the
Statute), Prosecutor v. Germain Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases No. 1CC-01/04-01/07 and ICC-
01/04-01/07, TCIL 1CC, 9 June 2011 §64 (‘Katanga and Ngudjolo Amicus Curiae decision’).

122 Decision on the Joinder of the Cases against Germain Katanga and Mathieu Ngudjolo Chui, Prosecutor v. Germain
Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases No. ICC-01/04-01/07 and ICC-01/04-01/07, PTCI, ICC, 10
March 2008 §7; Decision on the powers of the Pre-Trial Chamber to review proprio motu the pretrial detention of
Germain Katanga, Prosecutor v. Germain Katanga and Prosecutor v. Mathien Ngndjolo Chui, Cases No. 1CC-01/04-01/07
and ICC-01/04-01/07, PTCI, ICC, 18 March 2008 §6 (‘Katanga intetim release decision of 18 March 2008).
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the fundamental right of any person to liberty under article 7 of the American Convention on
Human Rights”."” It did not give any more explanation regarding this standard and its impact on
the expression ‘reasonable grounds to believe’. Similarly, PTCII'** and PTCIII'* enunciated the
definition of the right to liberty by referring to the ICCPR, the American Convention on Human
Rights (AmCHR)'*, the African Charter on Human and Peoples’ Rights (AfCHPR)'* and to the
ECHR and their case law without learning anything from it. The AC confirmed this reasoning
and referred to the case law of the ECtHR and IACtHR to confirm the conformity of the ICC

provisions with the right to liberty'*® and the right to be tried without undue delay'”."”

123 Decision on the Prosecutot’s Application for a warrant of artest, Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-
01/06, PTCI, ICC, 10 February 2006 §12 (‘Lubanga arrest warrant).

Same sense: Decision on the Prosecution Application under Article 58(7) of the Statute, Prosecutor v. Abmad
Mubhammad Harun and Ali Mubammad Ali Abd-Al-Rabman, Case No. 1CC-02/05-01/07, PTCI, ICC, 27 April 2007
§28; Review of detention and decision on the “third defence request for interim release”, Prosecutor v. Callixte
Mbarushimana, Case No. ICC-01/04-01/10, PTCIL, ICC, 16 September 2011 (‘Mbarushimana interim release decision
of 16 September 2011%);

Same sense with an additional reference to the case law of the HRC: Katanga interim release decision of 18 March
2008 (n122).

124 Decision on the interim release of Jean-Pierre Bemba Gombo and convening hearings with the Kingdom of
Belgium, the Republic of Portugal, the Republic of France, the Federal Republic of Germany, the Italian Republic,
and the Republic of South Aftrica, Prosecutor v. Jean-Pierre Bemtba Gombo, Case No. ICC-01/05-01/08, PTCII, ICC, 14
August 2009 §35, §38, §57, §59 (‘Bemba interim release decision of 14 August 2009°); Decision on the Prosecutor’s
Application under Article 58, Prosecutor v. Bosco Ntaganda, Case No. ICC-01/04-02/06, PTCIL, ICC, 13 July 2012 §13.
125 Decision on application for interim release, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08,
PTCIIIL, ICC, 21 August 2008 §36, §43, §46, §55 (‘Bemba interim release decision of 21 August 2008’); Decision on
the Prosecutor’s Application Pursuant to Article 58 for a warrant of arrest against Laurent Koudou Gbagbo,
Prosecutor v. Laurent Gbagbo, Case No. 1CC-02/11-01/11, PTCIIL, ICC, 30 November 2011 §27 (‘Laurent Gbagbo
Article 58 decision’).

126 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 1144
UNTS 123

127 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986)
(1982) 21 ILM 58

128 Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo against the decision of Pre-Trial Chamber III entitled
“Decision on application for interim release”, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. 1CC-01/05-01/08, AC,
ICC, 16 December 2008 §§28-32; Decision on the application for the interim release of Thomas Lubanga Dyilo,
Prosecutor v. Lubanga Dyilo, Case No. 1CC-01/04-01/06, PTCI, ICC, 18 October 2006 (‘Lubanga interim release
decision of 18 October 2006’).

See also: Second review of the “Decision on the application for the interim release of Thomas Lubanga Dyilo,

Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, PTCI, ICC, 11 June 2007; Decision on the application for
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This trend to use Article 21(3) as a general rule of interpretation and to refer to diverse
human rights instruments without demonstrating the necessity to do so or without inferring
anything from it does not only exist in the case law regarding detention. For example, to
corroborate its interpretation of Article 67(2) of the ICC Statute which deals with issues of
disclosure, the AC referred to the ECtHR’s case law despite its lack of utility for the adopted

: 131
reasoning.

The risk of this practice is that these references to IHRL would only be perceived as a
formality by the participants and therefore ultimately lead to some disillusion. In addition, by
qualifying Article 21(3) only as ‘a general principle of interpretation’ and by enumerating only in
theory the principles of IHRL, the fact that Article 21(3) also requires the application of the ICC

provisions in conformity with IHRL is not taken into account. Consequently, such use of Article

interim release of Mathieu Ngudjolo Chui, Prosecutor v. Germain Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases
No. ICC-01/04-01/07 and ICC-01/04-01/07, PTCI, ICC, 27 March 2008; Décision telative a la Requéte du
Procureur aux fins de délivrance d’'un mandat d’arrét a 'encontre de Jean-Pierre Bemba Gombo, Prosecutor v. Jean-
Pierre Bemba Gombo, Case No. ICC-01/05-01/08, PTCIIIL, ICC, 10 June 2008 §24, §90 (‘Bemba Article 58 decision’);
Review of the “decision on the conditions of the pre-trial detention of Germain Katanga”, Prosecutor v. Germain
Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases No. ICC-01/04-01/07 and ICC-01/04-01/07, PTCI, ICC, 18
August 2008; Decision on the Prosecution Application under Article 58(7) of the Statute, Prosecutor v. Abmad
Mubammad Harun and Ali Mubammad Ali Abd-Al-Rabman, Case No. 1CC-02/05-01/07, PTCI, ICC, 27 September
2008 §28 (‘Harun Article 58 decision’); Second review of the decision on the application for interim release of
Mathieu Ngudjolo (rule 118(2) of the Rules of Procedure and Evidence), Prosecutor v. Germain Katanga and Prosecutor v.
Mathien Ngudjolo Chui, Cases No. ICC-01/04-01/07 and ICC-01/04-01/07, TCIL, ICC, 19 November 2008 §19
(‘Ngudjolo interim release decision of 19 November 2008’); Decision on application for interim release, Prosecutor v.
Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, PTCIIL, ICC, 16 December 2008 §31, §46.

129 Judgment on the appeal of Mr Katanga against the decision of Trial Chamber II of 20 November 2009 entitled
“Decision on the motion of the defence for Germain Katanga for a declaration on unlawful detention and stay of
proceedings”, Prosecutor v. Germain Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases No. 1CC-01/04-01/07 and
1CC-01/04-01/07, AC, ICC, 19 July 2010 §45.

130 Judgment on the appeal of the Prosecutor against the "Decision on the Prosecution's Application for a Warrant
of Arrest against Omar Hassan Ahmad Al Bashit", Prosecutor v. Omar Hassan Abmad Al Bashir, Case No. ICC-02/05-
01/09, AC, ICC, 3 Februatry 2010 §31.

131 Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I entitled "Decision on the
consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) agreements and the application
to stay the prosecution of the accused, together with certain other issues raised at the Status Conference on 10 June

2008", Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, AC, ICC, 21 October 2008 §§46-47.
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21(3) does conform to its letter as long as it does not remain only a formal reference to IHRL

which would ultimately be contradicted by the practical solution adopted by the judge.

2.1.3. The content determination function of human rights

Another function assigned to human rights by the ICC judges is to give content to ICC
rules that are not sufficiently detailed. In this case, the judges not only interpret but also apply the

ICC provisions in conformity with IHRL.

The scarcity of provisions in the ICC Statute regarding the rights of victims has led to an
expansive use of this function. For example, PT'CI deduced the victims’ right to participate in the
proceedings at the investigation stage from the case law of the ECtHR and the IACtHR.'”
Likewise, the way to evaluate the prejudice mentioned by Regulation 85'* was determined by
PTCI thanks to the case law of the ECtHR and the TACtHR and to some soft law, such as the

Pt and the

‘Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
‘the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law’'>."’* Trial Chamber (TC) I referred to the same soft law when determining

victims’ applications for participation.””” Similarly, to reach the conclusion that a deceased person

may be represented by his or her successors in the proceedings, PTCIII applied both human

132 Décision sur les demandes de participation a la procédure de VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5et
VPRS 6, Situation in the DRC, ICC-01/04, PTCI, ICC, 17 January 2006 §52-53 (DRC decision of 17 January 2006).

133 Rules of Procedure and Evidence, ICC-ASP/1/3, 3-10 September 2002 (ICC RPE).

134 UN General Assembly Res 40/34 (29 November 1985) UN Doc A/RES/40/34 Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power.

135 UN General Assembly Res 60/147 (16 December 2005) UN Doc A/RES/60/147 Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law.

136 DRC decision of 17 January 2006 (n132) §§115-116.

137 Decision on victims' participation, Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, PTCI, ICC, 18 Januaty
2008 §35; Decision on the applications by victims to participate in the proceedings, Prosecutor v. Lubanga Dyilo, Case

No. ICC-01/04-01/06, PTCI, ICC, 15 December 2008 §48.
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rights treaties and soft law documents.” In another case, to determine which procedural rights
of the victims were included in the expression ‘personal interests of the victims’, PTCI invoked
the victims’ right to the truth as developed in the doctrine and in the case law of the IACtHR, the
ECtHR and the Columbian and the Peruvian Constitutional Courts.'” Another example is the
conclusion inferred from the ECtHR’s case law that the right to fair trial applies ‘as soon as the

Chamber has issued the summonses to appear in accordance with article 58(7) of the Statute’.'*

This approach is also illustrated by the insistence of the presidency on the need to
interpret human rights in such a way as to make them effective. After noting Regulation 179(1) of
the Regulations of the Registry regulating the right of the accused to receive family visits and the
terms of Article 21(3), the presidency stressed the fact that the ECtHR has frequently
emphasized that the nature of human rights is such that they must be interpreted in a practical
and effective, rather than theoretical and illusory, manner. It then deduced that this right of
family visits necessitated these visits to be funded by the Court even if it was not foreseen in its
legal provisions.'*! It is interesting to note that, despite the fact that the right to receive family
visits was stipulated in Regulation 179, the presidency recalled that this right was guaranteed,

among others, by the case law of the ECtHR'* and by soft law regarding detention, such as the

143 144

Standard Minimum Rules, the Body of Principles, * the European Prison Rules, ™ the concluding

5

observations of the UN Committee Against Torture™ and the Standards of the European

146

Committee for the Prevention of Torture It is thus also an example of the use of IHRL ad

138 Fourth Decision on Victims' Participation, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. 1CC-01/05-01/08,
PTCIIL, ICC, 12 December 2008 §§16-17, §44.

139 Decision on the Set of Procedural Rights Attached to Procedural Status of Victim at the Pre-T'rial Stage of the
Case, Prosecutor v. Germain Katanga and Prosecutor v. Mathien Ngudjolo Chui, Cases No. ICC-01/04-01/07 and ICC-01/04-
01/07, PTCI, ICC, 13 May 2008 §32 (‘Katanga and Ngudjolo decision of 13 May 2008”).

140 Decision on variation of summons conditions, Prosecutor v. Francis Kirimi Muthaura, Uburn Muigai Kenyatta &
Mobammed Hussein Ali, ICC-01/09-02/11, PTCII, ICC, 4 April 2011 §11.

141 Ngndjolo Presidency decision (n92) §31.

142 Ngudjolo Presidency decision (n92) §§27-29.

143 UN General Assembly Res 43/173 (9 December 1988) UN Doc A/RES/43/173 Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment.

144 Council of Europe Recommendation (CoE) Rec (2006)2 on the European Prison Rules (11 January 2006).

145 CAT, Consideration of Reports submitted by States Parties under Article 19 of the Convention: Conclusions and
recommendations of the Committee against Torture to Tajikistan, CAT/C/TJK/CO/1 (7 December 2006) §7.

146 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CoE)

on The CPT standards CPT/IntTE (2002) 1- Rev 2006, §51.
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abundantiam since there was no reason for the presidency to justify the existence of a right already
stipulated in the ICC rules.

In its two judgments regarding the applications of a stay of proceedings in the Lubanga
case, the AC went even further. Indeed, it held that Article 64(2) of the Statute implied a
responsibility to ensure the fairness of the proceedings and that, according to Article 21(3), this
responsibility should be understood as recognizing the power to organize such stay of
proceedings even if this power had not been conferred by any ICC rules."”” THRL was thus really

used as a way to compensate for a lacuna in these rules.

This application of Article 21(3) is clearly in conformity with the terms of this article and

therefore with the conclusion reached in the first section of this thesis.

2.1.4. The prevalence of human rights on the Statute

In the specific case of detained witnesses who had already testified before the ICC and
who wanted to apply for asylum, PTCII concluded that, according to Article 21(3), it had to
‘ensure full exercise of the right to effective remedy which is cleatly derived from internationally
recognized human rights’, namely in the UDHR, the ICCPR, the ECHR, the AfCHPR and the
AmCHR." It decided consequently that it was unable to apply Article 93(7) of the Statute, the
provision regulating the return of detained witnesses, since its application would deprive the
detained witnesses of their right to apply for asylum and of their fundamental right to effective
remedy.'” On appeal, TCII explicitly held, witout further explaining its reasoning, that Article

21(3) made human rights prevail on the Statute.'”

147 Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the
jurisdiction of the Court pursuant to article 19(2)(a) of the Statute of 3 October 2006, Prosecutor v. Lubanga, 1CC-
01/04-01/06, AC, ICC, 14 December 2006 §37; Judgment on the appeal of the Prosecutor against the decision of
Trial Chamber I entitled “Decision on the consequences of non-disclosure of exculpatory materials covered by
Article 54(3)(e) agreements and the application of stay the prosecution of the accused, together with certain other
issues raised at the Status Conference on 10 June 2008, Prosecutor v. Lubanga, 1ICC-01/04-01/06, AC, ICC, 21
October 2008 §77.

148 Ratanga and Ngndjolo Amicus Curiae decision (n121) §§69-70.

199 Ratanga and Ngndjolo Amicus Curiae decision (n121) §73.

150 Décision relative a la demande de mise en liberté des témoins détenus DRC-D02-P-0236, DRC-D02-P-0228 et
DRC-D02-P-0350, Prosecutor v. Germain Katanga, Case No. ICC-01/04-01/, TCIL, ICC, 1 October 2013 §29.
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To my knowledge, it is the only example where a Chamber took a clear stance regarding
the superiority of IHRL over the ICC Statute. As seen in sub-section 1.2.1., this position

corresponds to the view of most scholars.

2.2.  The scope of ‘internationally recognized human rights’

If this analysis of the case law demonstrates that the ICC judges merely agree with the
status that most scholars, myself included, grant to Article 21(3), namely that it is a general
principle of interpretation that trumps the ICC rules in case of lacuna or contradiction, this
analysis does not provide a real understanding of the meaning of the expression ‘internationally
recognized human rights’. On the contrary, it reveals that universal and regional conventions, the
case law of these instruments and soft law are cited, rather incoherently, without explanation
regarding this seemingly random choice. The judges do not elaborate on their choice to refer to
specific conventions in one case and not in another one and on the pertinence of referring to the
case law of human rights institutions or to soft law instruments. In other words, rather than
explaining the expression ‘internationally recognized human rights’, the ICC judges content
themselves identifying as many concurrent sources as possible to justify the reference to a human
right without any explanations as to the relations between these sources and to their binding

! "This confusion is aggravated by the fact that, in some cases, while referring to these

character.
instruments, the judges do not even cite Article 21(3)."** As noted by Deprez regarding the case
law of the ECtHR, ‘the ICC’s stance on the matter lies in a vague and indeterminate zone,

. . . . 153
somewhere between pure obligation and mere information’.

Sheppard'™ contends that the only attempt at explanation of this expression is provided

by Judge Pikis in one dissenting opinion:

Article 21(3) of the Statute ordains the application and interpretation of every provision
of the Statute in a manner consistent with internationally recognized human rights.

Internationally recognized human rights in this area, as may be distilled from the UDHR

151 Croquet (n47) 109; Vasiliev (n36) 30-31; Gradoni, Lewis, Mégret, Nouwen, David Ohlin, Reisinger-Coracini and
Zappala (n12) 88.

152 DRC decision of 17 January 2006 (n132) §§52-53; Katanga and Ngudjolo decision of 13 May 2008 (n139) §32.

153 Deprez (n52) 293.

154 Sheppard (n79) 48.
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and international and regional treaties and conventions on human rights, acknowledge a
right to an arrested person to have access to a court of law vested with jurisdiction to

adjudicate upon the lawfulness and justification of his/her detention.'”

Nonetheless, this statement does not equate to a real explanation.'” Indeed, for example,
it does not clarify why or whether Judge Pikis considers the UDHR and regional treaties as

binding.

2.3. Conclusion

It stems from these considerations that the ICC judges do seem to consider human rights
as applicable to their proceedings. Nonetheless, the ICC case law not being consistent in its
reference to and use of IHRL, this case law does not really shed light on the legal basis for such
application. In fact, even if Article 21(3) seems to be the door by which human rights enter into
the ICC proceedings, the judges do not explain how this article has to be applied. The only lesson
learnt by this study is that the ICC judges seem to adopt an eclectic approach, namely that they

refer interchangeably to any human rights instruments regardless of their degree of recognition.

The ICC judges are even less clear than their counterparts at the ICTY and the ICTR
which have already been qualified by Cassese as adopting a ‘wild’ approach. In fact, even if they
do not explain how they reach the conclusion that some rights are customary international law or
general principles of law, the ad hoc tribunals at least give some explanations regarding the status
of the conventions used and of the case law interpreting these conventions. They usually consider
that the ICCPR reflects customary international law and that the regional conventions and the
case law of the human rights institutions ‘are persuasive authority which may be of assistance in
applying and interpreting the Tribunal’s applicable law’ but that ‘they are not binding of their

157
own accord’.

155 Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber 1 entitled
“Décision sur la demande de mise en liberté provisoire de Thomas Lubanga Dyilo”, dissenting opinion of Judge
Pikis, Prosecutor v. Lubanga Dyilo, Case No. 1CC-01/04-01/06, AC, ICC, 13 February 2007 §16 (‘Lubanga interim
release judgment of 13 February 2007°).

156 Bailey (n69) 523.

157 Cassese (n53) 17; Gradoni (n47) 854.
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This lack of explanation is even more to be regretted since Article 21(3) is not clear and
leaves the door open to many interpretations. This lack of explanation is also problematic
because, as argued by Cassese regarding the practice of the ad hoc tribunals, such explanation

would be:

necessary not only for reasons of /ega/ rigour, but also to satisfy the fundamental
requirements of the principle of fair trial, especially the obligation, derived from this
principle, to respect the rights of the accused. Indeed, the adoption of a legally rigorous
approach reduces the margin for arbitrary decisions by the international judge (arbitrium
Judicis): if the defence knows in advance the legal logic that can and will be followed by the
judges, their conclusions may reasonably be anticipated. If, on the contrary, the judges
proceed a little ‘too rapidly’, their reasoning is less foreseeable, and the defence is

deprived of the means to reasonably anticipate the judges’ conclusions.'®

My aim in this thesis is to compensate for this lack of explanation by determining the
content of the right to liberty as ‘an internationally recognized human right’ and by examining
whether the ‘interpretation and the application’ of the ICC provisions by the ICC judges is
consistent with this right. Indeed, stemming from the previous considerations, the ICC judges are
supposed to apply and interpret the ICC provisions regarding interim release in conformity with
the right to liberty as internationally recognized. The first step is thus to define this right in order
to be able to assess the conformity of the ICC provisions with it and then to assess the respect of

this right by the ICC.

3. Pre-trial detention and detention pending trial in international human rights law

3.1 Identification of human rights relevant to pre-trial detention and detention

pending trial

The main human right relevant to pre-trial detention and detention pending trial is the

right to liberty. The presumption of innocence could also be considered as relevant. Nonetheless,

158 Cassese (n53) 20.
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if it is settled that this presumption is a guarantee of fair trial,"”’

the link between the presumption
of innocence and the right to liberty is not accepted without any controversy. From a human
rights perspective, this link is certainly obvious. In Cagas ». Philippines, the Human Rights
Committee (HRC) expressly stated that excessive pre-trial detention affects the right to be
presumed innocent.'” Furthermore, the TACtHR highlighted the exceptional character of such
detention by reference to the presumption of innocence.'® According to the ECtHR, the
necessity of the detention on remand must be assessed in light of the presumption of

: 162
mnocence

and the pre-trial procedures should ‘be conducted, so far as possible, as if the
defendant were innocent’.'” The idea is, as the Inter-American Commission on Human Rights
(IAmCHR) noted, that ‘the guarantee of the presumption of innocence becomes increasingly

empty and ultimately a mockery when pre-trial imprisonment is prolonged unreasonably’.'**

Nonetheless, others share the view that, as once argued by the ICTY, if the presumption
of innocence were decisive on the issue of provisional release, ‘no accused would ever be
detained, as all are presumed innocent’.'” The Special Court of Sierra Leone (SCSL) also ruled
that ‘the “presumption of innocence” is no more (but no less) than the principle that the

Prosecution must prove beyond reasonable doubt the guilt of the defendant’ and that ‘it has no

159 TCCPR: Article 14§2: Everyone charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.

ECHR: Article 6§2: 2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

AmCHR: Article 8§2: 2. Every person accused of a criminal offense has the right to be presumed innocent so long as
his guilt has not been proven according to law.

AfCHPR: Article 7§1 (b) Every individual shall have the right to have his cause heard. This comprises: (b) the right
to be presumed innocent until proved guilty by a competent court or tribunal.

160 HRC, Cagas v. Philippines (Comm. No. 788/1997), CCPR/C/73/D/788/1997, 31 January 2002;

Faitlie (n9) 1113.

161 TACtHR, Judgment, Bayarri v. Argentina, 30 October 2008 §110.

162 ECtHR, Judgment, Bykov v. Russia (App. No. 4378/02), 10 March 2009 §63.

163 A, Ashworth, ‘Four threats to the presumption of innocence’ (2006)10 The International Journal of Evidence and Proof
248.

164 JACmHR, Giménez v. Argentina (Case No. 11.245), 1 March 1996.

165 Decision on Interlocutory Appeal of Denial of Provisional Release During the Winter Recess, Prosecutor v.
Milutinovic et al., Case No. IT-05-87, AC, ICTY, 14 December 2006 §12 (“Milutinovic provisional release decision of 14
December 20006).
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application or relevance to the preconditions for bail’. '

Its justification is that ‘innocent
defendants may nevertheless try to avoid a lengthy trial or to threaten those who have made
statements against them’.'”” The proponents of this vision, among others, the US Supreme

16

Court,'® argue that the presumption of innocence has no impact on reviewing the necessity of

detention on remand and is only an evidentiary principle which, as such, should be limited to the

' In their view, this presumption would only mean that, when a person is charged

trial phase.
with a criminal offence, the prosecution bears the burden of proving beyond reasonable doubt

guilt of that offence.

In other words, the first position sees the presumption of innocence ‘as a safeguard
against violation of human rights at all stages of the criminal process’ whereas the second one
sees it ‘as a safeguard against mistaken conviction’.'"” This debate is rather theoretical without
significant consequences, since, while recognizing the impact of presumption of innocence on
detention on remand, human rights instruments recognize the possibility of such detention. The

principle is thus rather that, as noted by the ICC:

There is no inconsistency between the accused’s right to a fair trial and the presumption
of innocence on the one hand and a judicial process in which the accused is detained to
ensure his appearance at trial and to prevent his interference with the Court’s processes

on the other."”

Due to the controversy on the application of presumption of innocence in pre-trial
detention and detention pending trial and the lack of real impact of this issue, this thesis only
focuses on the right to liberty. Nonetheless, as urged by Stevens, the presumption of innocence is

kept in mind as ‘an important but abstract principle operating in the background’ so that ‘it

166 Appeal against decision refusing bail, Prosecutor against Samuel Hinga Norman, Moinina Fofana, Allien Kondewa, Case
No. SCSL-04-14, AC, SCSL, 11 March 2005 §37 (‘Norzan bail decision’).

167 Norman bail decision (n166) §37.

168 R, Kitai, ‘Presuming innocence’ (2002)55 Oklahoma Law Review 258.

169 Kitai (n168) 275-276; A. Ashworth (n163) 243; Faitlie (n9) 1109.

170 Kitai (n168) 275-276.

171 Decision on applications for provisional release, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08,

TCIIL ICC, 16 August 2011 (‘Bemba interim release decision of 16 August 2011°).
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constantly reminds us that we are dealing with a possible innocent individual and that a

. .y . . . . 172
possibility of error in accusing this person exists’.

3.2, Adopted definition of Article 21(3)

It was demonstrated that, when an issue such as the interim release regime is covered by
ICC provisions, Article 21(3) requires the ICC judges to interpret and to apply them in
conformity with ‘internationally recognized human rights’. Nonetheless, this notion is very vague
and the ICC’s case law unhelpful to understand it better. It is thus important to recall the

approach adopted in this thesis.

Article 21(3) is considered as a general rule of interpretation applicable to the provisions
regulating the interim release regime. To be qualified as ‘internationally recognized’, a binding
character is not required because the choice of the word ‘recognized’ cannot be seen as
synonymous with ‘binding’. This is accepted by the ICC judges since they do not hesitate to refer
to soft law. However, albeit not binding, the components of the right to liberty regarding
provisional release cannot be contested and, given the ‘international’ requirement, they must be
accepted in most of the countries of the world. The goal is thus to establish the minimum human

rights standards that govern provisional release and that are accepted as zus commune.

It has to be kept in mind that Article 21(3) is open to several interpretations so that the
ICC judges could legally choose to adopt a more extensive interpretation and to apply higher
standards. Such an attitude would be more in harmony with the human rights vision. Indeed, as
argued by Judge Pocar in the Mrksic and Slivancanin case, the highest-standard solution is
something that IHRL itself dictates: ‘one of the key principles in the international protection of
human rights is that when there are diverging international standards, the highest should

1> 173
prevail’.

172 1.. Stevens, ‘Pre-Trial Detention: The Presumption of Innocence and Article 5 of the European Convention on
Human Rights Cannot and Does Not Limit its Increasing Use’ (2009)17 European Journal of Crime, Criminal Law and
Criminal Justice 170.

173 In Gradoni, Lewis, Mégret, Nouwen, David Ohlin, Reisinger-Coracini and Zappala (n12) 86.
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Nevertheless, in order to respect the consent of member states, for the purpose of this
analysis, I adopt a definition of the right to liberty that is recognized, and therefore not contested,

in most parts of the world.

3.3.  Identification of the sources of the right to liberty

Since the right to liberty is not defined in the ICC Statute, external sources implied by
Article 21(3) have to be identified. Indeed, if Article 21 establishes the law applicable to the ICC
and should thus be considered as /fex specialis with respect to Article 38 of the ICJ Statute, then
Article 21(3) leads to an indirect application of external sources to identify ‘internationally
recognized human rights’. As seen before, Article 38 of the IC] Statute lists the applicable law for
the IC] and is used to determine the existence of an obligation of international law and its

content.'™ According to this article, these sources are:

a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the

determination of rules of law.

For some authors, this article is not complete since there exist other sources of
international law, such as the principles of international law or the unilateral acts of states or of
organizations.'” This debate is beyond the scope of this thesis and only the traditional sources
will be used since they are the ones commonly used to define IHRL and since they are sufficient

to reach a common definition of the right to liberty.

Before examining the substantive definition of this right, some particularities linked to the

use of the traditional sources of international law to determine the content of IHRL need to be

174 Bassiouni (n28) 782; Brownlie (n44) 5; Shaw (n44) 5.

175 See H. G. Cohen, ‘Finding International Law: Rethinking the Doctrine of Sources’ (2007)93 Iowa Law Review 65-
129; Brownlie (n44) 5; Shaw (n44) 19, 121; N. Arajirvi, ‘Is There a Need for a New Sources Theory in International
Law? A Proposal for an Inclusive Positivist Model’ (2012)106 Amzerican Society International Law Proceedings 370-373.
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stressed. In fact, IHRL is a specific branch of international law in the sense that it does not
regulate relations among states but relations between a state and its population and in the sense

that it is very fragmented due to the multiplicity of instruments and institutions interpreting it.

Even if Article 38 of the ICJ] Statute does not establish a hierarchy,' its order will be
followed to present the sources of IHRL since ‘the order mentioned simply represented the

logical order in which these sources would occur to the mind of the judge’.!”’

3.3.1. IHRL treaties

The main human rights treaties are the ICCPR, the International Covenant for
Economic, Social and Cultural Rights and the other UN Conventions elaborating on certain
rights, dealing with certain categories of persons who may need special protection or seeking to
eliminate discrimination. Next to these so-called universal treaties, there are also regional

conventions such as the ECHR,'”™ the AmCHR and the AfCHPR.

Four binding instruments are relevant to the right to liberty: the ICCPR, the ECHR, the
AmCHR and the AfCHPR. The pertinence of this type of source to establish a zus commune can be
questioned since treaties are just binding on their signatories and since the states parties of these
conventions differ. In addition, their members may have expressed reservations'” and the rights

they contain are not phrased in exactly the same way.

Nevertheless, on the one hand, there are many similarities between the provisions of
these treaties because they are all derived from the UDHR." As held by De Schutter, ‘whether
they are adopted at the universal or regional levels, all human rights treaties are derived from the
UDHR, from which they borrow, sometimes quite literally, much of their language. It is

therefore quite natural for international courts or quasi-judicial bodies, whether they belong to

176 Bassiouni (n28) 782; Degan (n44) 50; Shelton (n38) 295; Brownlie (n44) 5; Shaw (n44) 5.

177 G. Gaja, ‘General Principles of Law’ Max Planck Encyclopedia of Public International Law, Bassiouni (n28) 782.

178 Tt must be noted that the EU Charter will not be examined since, according Article 52 §3 of the Charter, when the
Charter contains rights that stems from the ECHR, their meaning and scope are the same, which is the case for the
studied framework.

179 See Stapleton (n38) 580-583; Shelton (n38) 313-318; Fedorova and Sluiter (n81) 55; De Schutter (n38) 96.

180 De Schutter (n38) 31.
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regional or to universal systems, to cite one another’.'” Brownlie can thus be contested when he
contends that, ‘in the real world of practice and procedure, there is no such entity as
“International Human Rights Law””.'"” On the contrary, this thesis is intended to demonstrate
that a common denominator can be found regarding the right to liberty and its vision of pre-
conviction detention. These four conventions will thus be examined in order to determine the
minimum content of the right to liberty recognized by each of them. It must be mentioned that
the issue of the reservations is not relevant in this case because they do not contain any

. . .« . 183
reservations about the issue of provisional release as such.

On the other hand, despite this fragmentation of IHRL among the different conventions,
it is important to examine these conventions due to the ways in which treaties may interplay with
unwritten law: the treaty may reflect customary law, it may crystallize a customary rule and a
treaty provision may subsequently become accepted as reflecting custom.'™ This reasoning can
be transposed to general principles of law, ™ which as seen in sub-section 3.3.3., is the source
used in this thesis. The objective is thus to identify a common regime through the treaties by
which states are bound and then to control whether this regime has reached the status of

customary international law or, as favoured in this case, of general principles of law.

181 De Schutter (n38) 31-32.

182 Brownlie (n44) 554

Nonetheless, in his comments of Brownlie’s Principles of Public International Law, Crawford did not reiterate this
comment of Brownlie. Instead, Crawford noted that ‘there may be something approaching a ‘common core’ of
human rights at the universal and regional levels’ but ‘that any such common core is partial and imperfect — and it
hides altogether the many differences in the articulations of the various rights in the vatious treaties’ (J. Crawford,
Brownlie’s Principles of Public International Law (OUP, 2012, 8th edition) 643).

183 https:/ /treaties.un.org/pages/viewdetails.aspxrsrc=treaty&mtdsg no=iv-4&chapter=4&lang=en;

See Stapleton (n38) 580.

18+ 1CJ, Cases Concerning North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Republic of Germany
v.Netherlands) (Merits) (1969) IC] Rep 4 §71;

F. Forrest Martin, ‘Delineating a Hierarchical Outline of International Law Sources and Norms’ (2002)65
Saskatchewan Law Review 355; R. Cryer, ‘Of Custom, Treaties, Scholars and the Gavel: The Influence of the
International Criminal Tribunals on the ICRC Customary Law Study’ (2006)11(2) Journal of Conflict & Security Law
242.

185 N. Kaufman Hevener and A. Steven Mosher, ‘General Principles of Law and the UN Covenant on Civil and
Political Rights’ (1978)27(3) International and Comparative Law Quarterly 612.

It must be noted that ‘the connection between customs and principles dose not, however, end there, as customs

draw on principles and principles mays derive from customs’ (Bassiouni (n28) 811).
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3.3.2. Customary international law

The second source of law recognized by Article 38 of the ICJ Statute is customary
international law, or ‘evidence of a general practice accepted as law’. The traditional elements of
customs are duration, uniformity and consistency of the practice by states, generality of this
practice and gpinio juris sive necessitatis."™ These elements raise some issues regarding the pertinence

of customary international law for establishing THRIL."¥

The main problem is that, in practice, no
single state truly respects all human rights. There is thus a discrepancy between the practice and
opinio inris so that one element of customary international law, at least in its traditional

conception, is missing,.

This problem is the reason why some scholars plea in favour of the adoption of a new
definition of customary international law that would give prevalence to gpinio inris and blur the
distinction between physical practice and verbal practice.'™ For example, the International Law

Association recognizes that practice can be constituted of ‘verbal acts’ like

diplomatic statements (...), policy statements, press releases, official manuals (...),

instructions to armed forces, comments by governments on draft treaties, legislation,

186 T. Treves, Customary International Law Max Planck Encyclopedia of Public International Law; Brownlie (n44) 5; Shaw
(n44) 6-12, 72-93.

187 See O. Schachter, International Law in Theory and Practice (Springer, 1991) Ch. XV; H. Thirlway, ‘Human rights in
customary law: an attempt to define some of the issues’ (2015)28(3) Leiden Journal of International Law 495-500.

188 See R. B. Lillich, “The Growing Importance of Customary International Human Rights Law’ (1995-1996)25
Georgia Journal of International and Comparative Law 1-30; A. E. Roberts, “Traditional and Modern Approaches to
Customary International Law: A Reconciliation’ (2001)95 American Journal of International Law 757-791; De Schutter
(n38) 50.

On this debate, see A. D’Amato, “Trashing Customary International Law’ (1987)81 _American Journal of International
Law 101-109; H. E. Chodosh, ‘Neither Treaty nor Custom: The Emergence of Declarative International Law’
(1991)26 Texas International Law Journal 87-124; 1. R. Gunning, ‘Modernizing Customary International Law: The
Challenge of Human Rights’ (1991)31(2) Virginia Journal of International Law 211-245; R. Kolb, ‘Selected problems in
the theory of customary international law’ (2003)50(2) Netherlands International Law Review 123; A. T. Guzman, ‘Saving
Customary International Law’ (2005)27 Michigan Journal of International Law 116-177; E. Voyiakis, ‘A Theory of
Customary International Law’ (25 January 2008) available at

http://papers.sstn.com/sol3/papers.cfm?abstract id=895462 (last accessed 5 January 2016); B. D. Lepard,

Customary International Law: A New Theory with Practical Applications (CUP, 2010) ; M. Wood, First Report on Formation
and Evidence of Customary International Law, UN Doc. A/CN.4/663 (2013) 28.
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decisions of national courts and executive authorities, pleadings before international
tribunals, statements in international organizations and the resolutions these bodies

adopt."”’

If it is not contested that such acts can suggest the existence of a practice, proponents of
this new definition of custom stretch this concept very far by suggesting that the existence of a

custom could only be demonstrated by these verbal acts.'”’

This conception finds some grounds in the ICJ’s practice since, as argued by Treves, it
distinguishes ‘from the normal customary law rules, a category of such rules for which the search
for the objective and the subjective elements is not required’.'”’ For example, the IC] accepted in
the Nicaragna case that ‘inconsistencies between what a State says is the law and what it does are
not fatal, so long as it does not try to excuse its non-conforming conduct by asserting that it is
legally justified’.'” Nonetheless, the statements of the IC] concern international humanitarian law
and the right of self-determination rather than IHRL. In addition, it must be noted that the
International Law Commission seems to recognize that ‘there may (...) be a difference in

application of the two-element approach in different fields (of international law)” but concludes

189 Committee on Formation of Customary (General) International Law, ‘Final Report on Statement of Principles
Applicable to the Formation of General Customary International Law’ in International Law Association Report of
the Sixty-Ninth Conference (London 2000) (ILA, 2000) 14.

190 See Simma and Alston (n39) 82-108; A. D’Amato, ‘Human Rights as Part of Customary International Law: A Plea
for Change of Paradigms’ (1995-1996)25 Georgia Journal of International and Comparative Law 47-98; Lillich (n188) 8-9,
13-14; 'T. Meron, ‘Revival of Customary International Law’ (2005)99(4) Awmerican Journal of International Law 817-834;
E. Kadens and E. Young, ‘How Customary is Customary International Law ?* (2012-2013)54 William & Mary Law
Review 885-920; Roberts (n188) 757-791.

91 Treves (n186);

Nonetheless, for some scholars, this practice of the IC] does not demonstrates the existence of customary
international law: S. Talmon, ‘Determining Customary International Law: The ICJ’s Methodology between
Induction, Deduction and Assertion’ (2015)26(2) European Journal of International Law 431-434.

For others, it rather demonstrates the existence of general principles of law: De Schutter (n38) 54; M. O’Boyle and
M. Lafferty, ‘General Principles and Constitutions as Sources of Human Rights Law’ in D. Shelton (ed.) The Oxford
Handbook of International Human Rights Law (OUP, 2013) 221.
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(1986) ICJ Rep 14 §22.
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that ‘the essential nature of customary international law as a general practice accepted as law must

not be distorted’.'”

This relaxed approach to custom was also adopted by the ad hoc tribunals. They grant less
importance to state practice and focus rather on the gpinio iuris which can be found in primary
sources (treaties) or in other instruments of international law (e.g., UN documents) or judicial
decisions.” It is the idea, as suggested by Clapham, that ‘our changing notions of what is
considered humane can generate new binding rules in the field of international human rights and

. . . . . . . . . . 1()5
humanitarian law without recourse to mysteries of evaluating state practice and opinio juris’.

Admittedly, not only does this new conception help avoid the problem of the
inconsistency of the practice, but it also circumvents the question of identifying the relevant
practice. This second issue should not be disregarded. Indeed, such establishment would require
the examination of the practice of each state regarding this right and of its position vis-a-vis this
right and the determination that this practice is due to a feeling that the state has to act in a

. . . . . 1()(
certain way because of an international obligation. ™

In other words, as held by Vasiliev,
‘conclusive determination of the scope of customary human rights is methodologically an
arduous task and, arguably, a “mission impossible’."”” This ‘modern vision of custom’, according
to which the establishment of verbal practice would be sufficient,” could prove this statement to

be irrelevant.

Nonetheless, De Schutter rightly argued that ‘this “modern” view results in distorting the

classical notion of custom in such a way that th