University of

'Sl Kent Academic Repository

Frost, Tom (2007) Legal Commentary on the Use of Torture Evidence. In: Naga
Sri Valli, K., ed. Torture - A Legal Debate. Amicus Books, ICFAI University Press,
Hyderabad, India, pp. 188-207. ISBN 978-81-314-0673-1.

Downloaded from
https://kar.kent.ac.uk/102844/ The University of Kent's Academic Repository KAR

The version of record is available from

This document version
Author's Accepted Manuscript

DOI for this version

Licence for this version
UNSPECIFIED

Additional information

Versions of research works

Versions of Record
If this version is the version of record, it is the same as the published version available on the publisher's web site.
Cite as the published version.

Author Accepted Manuscripts

If this document is identified as the Author Accepted Manuscript it is the version after peer review but before type
setting, copy editing or publisher branding. Cite as Surname, Initial. (Year) ‘Title of article'. To be published in Title
of Journal , Volume and issue numbers [peer-reviewed accepted version]. Available at: DOI or URL (Accessed: date).

Enquiries

If you have questions about this document contact ResearchSupport@kent.ac.uk. Please include the URL of the record
in KAR. If you believe that your, or a third party's rights have been compromised through this document please see

our Take Down policy (available from https://www.kent.ac.uk/guides/kar-the-kent-academic-repository#policies).



https://kar.kent.ac.uk/102844/
mailto:ResearchSupport@kent.ac.uk
https://www.kent.ac.uk/guides/kar-the-kent-academic-repository#policies
https://www.kent.ac.uk/guides/kar-the-kent-academic-repository#policies

Legal Commentary on The Use of
| Torture Evidence

Tom Frost

Landmark judgment answers the nuwm”““: e“we EMQQMMMH MMMM@MSM
evidence obtained from torture . .
NHM“MMM:& terrorist suspects. m&.ﬁ:ﬁ if it is QWNSMQMMMNMM
the pressure of torture is not ENSH.%NE&. and NS.M =QHQM: i &31.%,
Though Article 15 of the UN ﬁ.§§§.§.~ Pm&«.&n 0 ’ emleﬁ
prohibits the usage of torture, still it is applied un S.& rious
circumstances. Justice Lord Hope gm. E&. \w?ﬁmzam& "y
guidelines to test whether the evidence given nw Eﬁwa:& o
usage of torture. Further, the test reveals that the WM s o
her circumstances prevailing thereby reflect the probabi
e n of torture. The court further held that the burden of
Mw.mcewmmw“ on the accused to prove that torture has been applied am;,;

a part of judicial process.
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the use or threat of is designed o influenc
or a section of the public?,
advancing a political, religious or ideological cause.
serious violence against a person,
person's life, other than that of the

s omrr rerm —m— —r s eiiua e mvIuSTILE [Redd

issue of whether admitting such evidence can ever be justified. This case is linked to
‘that of the same name heard by the House of Lords in December 2004. Both cases
involved appeals brought by individuals detained by the Home Secretary
exercising powers conferred upon him by Parliament through the (now repealed)
Part 4 of the Anti-Terrorism, Crime and Security Act 2001 (hereafter ATCSA)
Because the legislation in question had been repealed by the fime of the judgment,
the issues at stake were mainly theoretical, and may not affect the posifion of the

individuals who brought ‘the case, who are being held by the UK governm
under different legislation. This judgment
ATCSA, and will extend to other proceedin

come to the fore, such as deportation proceedings, the issuing of control orders
and depriving naturalised British subjects of their citizenship." In order o understand
the context of this decision, a brief background of the legislation an
appeals will have to be given. '

ent
is not limited to detention under
gs where national security grounds

d previous

Terrorism' and ‘terrorist' are defined in the Terrorism Act 2000, Sections 1 and
40 respectively. Terrorism' is defined as the use or threat of use of action' where

e the government or 1o infimidate the public
and the .use or threat is made for the purpose of
¥ The acfion must involve
serious damage to property, endangering a

person committing the action, create a serious
sk to the health and safety of the public or a section of th

esigned seriously to interfere with or to disrupt an elecironic sys
efined as someone who has committed a terrorist offence unde
as been concerned in the commission,

e public, or be
tem.* A ferrorist' is
r the Act, or is or
preparation or instigation of acts of
rrorism.® This definifion includes people who have been concerned in the
mmission, preparation or instigation of acis of ferrorism

within the meaning given
ection 1.¢ These definitions apply fo Part 4 of ATCSA

ATCSA was passed by Parliament in response to the terrorist attacks on the
ted States of America on September 11th 2001. Part 4 of ATCSA, titled
igration and Asylum' contained the most controversial
mm*m::o: without trial of foreign terrorist suspecis who could not be deporfed
the UK due to the Chahal principle.® This legislation necessitated a derogation
 Article 5 ECHR, which guarantees the right o liberty and securily of the person.?

provisions. It allowed.for
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i ist i lieves
ndividual was a suspected international ferrorist if he beli

i i ects that
i isk to national security, and susp .
et oo n concerned in

declaring that an i :
that the vm_‘mo:_m presence in : <
s a ferrorist.”® A terrorist means a person 270..:8 e e
. belongs to an international terrorist group, © " '

. A
11 What consfituted ‘links with _an
a suspected

the ,Um_\mo: i
international terrorism, :
i international terrorist group. .
with an rist group were not defined. Secfion 23 o__os“mm. o ey
ined indefini nder immigration legisiail ,
etained indefinitely u Ot or
| and its

international terro

i fional terrorist fo be d . . !
et ported by a point of law relating fo an international a

connotbo <° 12 This section referred to the case of Chaha

practical considerafion.
L .#“w
subsequent decision.

. - - « . 0
d of 2003, the Home Secrefary had certified 17 _:m_<_auo_m~_,”_._m

N i . 'detention without trial' provisions aftracted a hug
. dy by December 2004. Ten of
rate grounds.

were all detained. These ho
.+ 14 Seven men were sfill in custo
volume of criticism. . . '
the cerfified individuals challenged their Qo*m:+._o: on gw hﬂwm._ol et
ion 25 of >._.O.m> gave d suspected international terrorist @ @. ‘ : i
igrati sio
mmnjmw his cerfification to the Special Immigration Appeals OO,BB_M@ e
QMMM_._Q his cerfification under secfion 21." Secfion 30 of ATCSA also @
a

uris A_ _ I n _ _V\ _ _ K i _. __0—:>_=n—®m
_ 1 ICTI

. first, that the moﬂomozo:iom
ECHR. The detainees made two separate appeals: first, .

e . .m
lawful, and second challenging the -validity of the certificates 1SSV
unia r 1]

Home Secretary. Both appeals ended up in the House of Lords.

In December 2004, the Iwr_mm of Lords, sitling as a nine m
declared that the UK derogation was unlawfu
Order by a majority of 8 to
whether the derogation was va

i i limits on the
ECHR.Y This article puts .
articles of the Convention, and the Lm_‘omo:o: must not g

conditions under the arficle allow. ,

lid when judged by the criferia un
power of the State to derogate fro

Arficle 15 (1) ECHR states that,

i _:nm 0* z.m@
| fimes O* war or O._.Tm—‘. UC_U__O mam_\@®30< threatening the ;
n

atio High Contra may fake mea ing from its.
y i rty ures derogafing :

i i ntracfing Pa y fake meas . . i

nation .o ry i I air Canvention to the extent strictly _‘mnsﬁmm by

ember nro_‘swmn‘,_,
| and quashed the Omﬂomo*._.o:u;
1.'¢ The Law Lords decided the case by mmm_:\@;

o further than ;*r,m;
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exigencies of the situation, provided that such measures are not
inconsistent with its obligations under international law " [emphasis added]

The majorily (Lord Hoffman dissenting) held that there was a public emergency
existing in the UK that threatened the life of the nation. The Law Lords went onto
hold (Lord Walker of Gestingthorpe dissenting) that the measures taking were not
strictly required by the exigencies of the situation and were inconsistent with the UK's
obligafions under international law. The House of Lords held that the derogafion was
disproportionate, as it only permitted detention of foreign ferrorist suspects in a
way that discriminated on the ground of nationality or immigration status. The Law

Lords then issued a declaration stating that Section 23 of ATCSA is incompatible
with Articles 5 and 14 ECHR."®

In response to this decision the Government published, and Parliament
passed, the Prevention of Terrorism Act 2005 (PTA), which provided for the
issuing of derogating and non-derogating conirol orders that would apply to
British and foreign terrorist suspects alike.'® The PTA repealed Part 4 of ATCSA,
which contained the detention without trial provisions.?’ The PTA made explicit

provision that it did not affect appeals siill in progress over the Part 4 powers in
ATCSA”

An Emphatic Rejection of .wrmA Admissibility of Evidence
Obtained through Torture

The detainees appealed against their cerfifications issued under ATCSA to SIAC.
SIAC heard open evidence when the appellants and their legal representatives were
- present and closed evidence when they were excluded but special advocates were

U_\mmm:#m_\/ﬂcvrm_n_o__*ronm_‘mmno*mmmwmcmmfvc*no:mim_‘ma*rmmo__oim:@
_question within their open judgment:?? .

"May the Special Immigration Appeals Commission (SIAC), a superior
court of record established by statute, when hearing an appeal under.
Section 25 of the Anti-Terrorism, Crime and Securily Act 2001 by a person
certified and detfained under Section 21 and 23 of that Act, receive evidence
which has or may have been procured by torture inflicted, in order to

obtain evidence, by officials of a foreign state without the complicity of the
Brifish authorities2?*"



SIAC gave an affirmative answer. The fact that evidence had been og.om_..,mm
by forture inflicted by foreign officials without the complicity of the British authorities
was relevant to the weight of the evidence but did not render it inadmissible.

On 11th August 2004, the Court of Appeal upheld this decision by a majority
of 2 to 1. The majority, Laws and Pill L], held that it was for ,.wm appellants to
establish that the statement in question was obtained by ,,036._6.M Laws LJ found
that _,_..,\w fact that evidence had been or might have been ovdd_._.,,m.n._. *WMOCQT *ow‘*c._\w
from a third parly would be a matter of weight rather than admissibility.? The BA.U_,O.:J\
held that Rule 44 (3) of the SIAC Procedure Rules,? which states that the Commission
may receive evidence that would not be admissible in a court of law, allowed the
Commission to accept such third party torture evidence. However, Laws _.._ <<me*
onto hold that if evidence were obtained through torture UScm_Z.QUOCM,\E:r the
connivance of the Secretary of State or English authorities, then m_,>0 Qm,_m.vm.
bound to exclude it, as if they did so then it would reward ?m.,, iqo:m_n_w_:m
committed by the Secretary of State. Such evidence cannot be admitted, however

grave the emergericy.?®

Neuberger LJ disagreed with the maijority on this distinction between foreign' and
'Brifish' torture evidence. His Lordship felt that if the UK Oo<m53,m3 seeks to rely
on msamsnm extracted from forture due fo actions of agents of QN_MQ,rmﬂ. m.*o*@ then
it can be said that the UK Government has 'adopted' that forfure,? and it is the duty
of the court in that situafion fo intervene and exclude the evidence.

The appeal reached the House of Lords, who gave their judgment in

December 2005.

The main arguments were set out in detail by Lord Bingham, the wm:_om _mnsﬂ
Lord, who gave the leading judgment in the House. .,_.ro n.uvbmzoim no_.imﬁm. iJo;
evidence obtained by torture should never be admitted :.:,o U_A.unmmﬂ_:@m tn M
United Kingdom. Their argument was based on several points. m_avn e M_OBBM._‘ .
law of England has set its face firmly against the use of torture and ,om o”mm_:am_
500 years.* In fact, the condemnation of forture by the common law acts mo

/

. -
a consfitutional principle than as a rule of evidence. The appellants referred to Arficle

!
15 of the United Nations Convention Against Torture and other Cruel, Inhuman or

3
Degrading Treatment or Punishment 1984 (1990, Cm 1775) (hereafter CAT).”

o
Article 15 CAT provides that, “Each State Party shall ensure that any statemen

proceedings, except against a person accused of
torture as evidence that the statement was made.”

The appellants also contested that the ECHR compels the rejection of evidence
which has or may have been procured by torture. Article 3 ECHR guarantees that
no-one is to be subjected to torture, inhuman or degrading treatment. This absolute,
non-derogable prohibition has been said to enshrine "one of the fundamental
values of the democratic sociefies making up the Coundil of Europe".®?2 Aricle 5 (4)
ECHR entitles anyone deprived of his liberty by arrest or detention shall be decided
speedily by a court and his release ordered if the detention is not lawful. Such
proceedings must satisfy the basic requirements of a fair trial.®® The appellants

contested that if such evidence were admissible there would be a breach of the
ECHR.

His Lordship analysed these arguments in detail, and declared that from its
) . The

admissibility of the confession. The common law has insisted on an exclusi
rule.** However, Lord Bingham recognised that in English law there exists the

Lord Bingham recognised that the ECtHR has insisted upon ensuring that
proceedings, on the particular facts of the case, have been fair, and has
recognised that the way in which evidence has been obtained or used may be such
as fo render the proceedings unfair.® However, a breach of Arficle 6 (1) lies not in
the use of torture but in the reception of the evidence by the court for the determination
of the charge.® Lord Bingham, citing cases from the ECHHR, concluded that if
ints of coercion and torture appear fo be substantiated, then the

ission of evidence obtained by such means would inevitably lead to g
violation of Arficle 6 (I).4°




Lord Bingham acknowledged the appellants' argument :49,. the mﬂ_w_l__mr_w soM
interprefed in a vacuum. Article 31 (3) () of the Vienna Convention on the Law o

T .. * ,
Treaties provides that in interpreting a treaty, there shall be taken info accoun

f e 41
any relevant rules of international law Qw_u_mno_u_m Uogwm:aﬁw woﬁ_mwnwnrﬂww HMMM”M
has repeatedly invoked CAT when an@:@ cases. His Lor m._v a mor noviedged
the .international prohibition on torture, encapsulated ._:r mcdnouﬁws onations

._:m:cim:w._mwm the Universal Declaration of IcB.o_.J _m_m ts _.. ,_ _m _im, 39\“
Article 3 ECHR and the International Covenant on Civil and ._wo _:_M.o_._ hq__M_m " 47
(ICCPR) Article 7. This repulsion fowards torture _ma.*o the CAT, <¢< ic fro UK hos
ratified, and instructs every state parly to take effecfive measures fo _u_.‘m _

\ der its jurisdicfion,*? does not allow a state fo return, mx:.dm.zm or expel a
o N:Acm,mgaha where there are substantial grounds for believing that they
Uman_unﬁ_., GM in danger of being subjected to torture,*® and instructs that all acts of
wou

. 44
! nal law.
torture are fo be made offences under each State's crimi

Lord Bingham concluded that the international prohibition on the use of
o
torture enjoys the status of a jus cogens or peremptory norm of general
ortu
international law.

Furundzija,* heard at the Infernational Criminal Tribunal of the Forme
ur ,

Yugoslavia. The tribunal declared that the torturer has become the enemy of all

mankind, the prohibition even .covers potential _uao*nr.my o:M:m_HUMMw
obligations erga omnes*! and has acquired the .ﬂoém w E_m_nom_ " .:.: :
Bingham declared that there are few issues that _g*m_‘:n.:_w:o own_ ” o
more clear than on the condemnation of torture, and it is :gm_ S«\_J.M1 :
save in exceptional and limited circumstances, for mxn._:,__v e <,Mv_‘ -
immediately necessary to protect a person ?wB. c:_o%snc_ vio M:n,nmm:..mﬂmm‘
from destruction, fo reject the fruits of torture inflicted in breach o

i i in blanket excl
law.?? Arficle 15 CAT was held by his Lordship to impose a

. . . b
le that applies to all proceedings.*® The rafionale behind this rule is base
rule

i teme
the fdct that statements made under torture are often unreliable state i
. R . ot
is often aimed as ensuring evidence in judicial _qunmmn__:mm.\ s
ol = i tant reason for using to
inadmissible such evidence removes an impor o:m i e
) . . - - m
i ity of judicial proceedings It suc

also would damage the infegrity of | -

admissible.5! Lord Bingham noted that the Court of Appeal’s aec

. .. i d the
heavily crificised, by the International Commission of Jurists an

-and when acting on that belief fo arrest, search and detain as

45 His Lordship quoted at length from the case of Proseutor v

practical undesirabi

1 Smry mre reee On Ur TUTIUIT LYIUEIICE [ o]

Against Torture™ amongst others.®® He noted that the House had not been

-referred to a single decision, opinion, recommendatfion or resolution

suggesting that a confession or statement obtained 5.\ forture is admissible in
legal proceedings.if the torture was inflicted without the participation of the state in
whose jurisdiction the proceedings are held, or that such evidence is admissible in
proceedings related fo terrorism.5* , A A

The Secretary of State founded his case on the statutory scheme established by
Part 4 of ATCSA. It was accepted that the Secretary of State 39:

when forming
the reasonable belief and suspicion required for cerfification und

er Secfion 21,

uspect, act on
information which has or may have been obtained by torture inflict

ed in a foreign
country without British complicity.5 The Secretary of State submitted that there was

a need to obtain intelligence from foreign sources,

which may dry up if the
means of obtaining such intelligence were the subject of intrusive enquiry; it would
create a mismatch if Parliament intended that he were able 1o rely on material at the
certification stage that SIAC could not receive. This would emasculate the statutory
scheme, which is designed to enable SIAC fo see all relevant material. The
Secrefary of State was empowered by SIACA to issue rules of

procedure governing
appeals to SIAC ~ Rule 44 (3)

» which dispensed with the rules of evidence, allowing

SIAC fo view evidence that would not be admissible in a court of law, was referred
fo.

Lord Bingham felt that the Secretary ‘of State did not make a negligible

argument, as it was broadly accepted by the Court of Appeal, yet he rejected it
for a number of reasons. The Secretary of State accepted that ‘officially —
authorised British torture evidence' would be inadmissible before SIAC, which
his Lordship concluded suggested that there is no correspondence between the

material the Secretary of State may act on and that which is admissibl
proceedings.¢

e in legal
His Lordship was not impressed by the argument based on the

lity of upsetting foreign regimes which may resort fo forture. He

noted that the majority of the Court of Appeal held that although third party torture

idence is legally admissible, it must be assessed by SIAC in order to decide
hat, if any, weight should be given to it. His Lordship felt that this exercise could
arcely be carried out without investigating whether the evidence had been
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hen, by whom, in what circumstances and for ‘ difficulties that had troubled the majority in the Court of Appeal had also
H . Qﬂﬁr if so, when, by ' 1 . : im.61 B +
obtained by +0_Mczﬂ an investigation would inevitably call for an approach to the troubled him.¢' Lord Brown felf that,
what purpose. Suc .

regime said fo have carried out the torture.” “Torture is an unqualified evil. It can ne

\( i i i . 1 Q.:QM
__,._. h he acknowledged that a sovereign Parliament could legislate in m, be punishe,
Alihoug e : .

breach of international law and confer power on m$0 to receive third party

torture evidence, Lord Bingham went on to state,

ver be justified. Rather it must always

i law has regarded torture and its fruits with abhorrence for , ro.wm v.mmJ coer nmn_. by the Mwm of fort
"The English no:ﬁwq”_\.n_uzgq bhorrence is shared by over 140 countries which have  British justice into disrepute.®® Lord Cq
over 500 years and that a .

acceded to the Torture Convention.

I am startled, even a litle dismayed, at the suggestion (and the acceptance by ~}m_
am ! oge . .
Court of Appeal majority) that this deeply — rooted tradition and an _:639_0:“

ourt of .
bligation solemnly and explicitly undertaken can be overridden by a statute an
oblig

Issue of the activities of the person concerned
+and relied on to make g final decision.

It must be noted that the House d
admissible in judicigt proceedings,
of government can use and act upo

. t all.58 rew a distincfion between that evidence which s
a procedural rule which make no mention of torture at all.

and that evidence which the Executive branch

nin safeguarding the security of the State, Lord
Nicholls held that the government cannot be expected to close ifs eyes to
information at the: price of endangering the lives of its citizens, indeed, some

members of the House indicated that the executive is bound to make use of all such
information, as it is under q duty to safeguard the State %
held that the English common law prohibited the admission

this rule is to ensure that that infegrily of the administration of

Lord Bingham declared that the issue was one of nozm,,:cmw_.”o_ NHMM.‘N“nM
and accepted the appellants' arguments on the no_._,__._._o.: law. . M p w _._c_‘m_.
, law, standing alone, compelled the exclusion of z:,ﬂ vo%. ) m
HMQM”“:JMM c:ﬁo\_wQU_P unfair, offensive to oam:n.ué ﬂo:mo&.ﬂ of ”E“MMN@Q:
incompatible with principles which should animate a i c:o_o<< i m_&
-administer justice. Lord Bingham also declared that .*rm 83&0: o
o | as effect must be given fo the ECHR, which takes into account o )
M“o:“om_:“cﬁw:mnwinm:mm within CAT. His Lordship also opined on ﬁmrovﬂﬂ_o:w
argument that all the principles that they relied cvn.u_._. Q_u.v_< Qw_mﬂi*mow__dzh_‘ﬂ_‘m, &
degrading treatment. He held that Q_.*rocmj .o QM::Q_NM *rM e
o Qm@..m%zm ‘:.‘mo*:\_*m _H_mo _MMM U“,_\M_HW *o__‘mémm*rm: the definition However, the House then divided when the quest
oﬂo::ﬁom_‘ﬁ _”meo.“.mhmw WMU:_H_M,WQQ living instrument which must be inferpre
change . .

The House unanimously
of such statements, and
justice is upheld.s”

Uiml:@ Approaches on the Test for Exclusion

the light of present — day conditions.“° Lord Bingham made note of the fact that o conventional approach to the burden
bed th mopjw conclusion as Lord Bingha of proof is inappropriate in proceedings before SIAC. This is because the
:All of the other Law Lords _‘mmwzmnm m.mmm:omimmmww_m o any proceeding: pellant may not know who made the adverse statement agai
. i torture evi
ruling that third party

. ' tatement or even know what the statement says
i from easy' and fel
dger found the issue far ;
the UK, although Lord Ro

nst him, see the
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Bingham also rejected placing the Uc_\mm:mwﬂ Uaodﬁoﬂrw_”w M“”ﬂﬂ Mmon._ﬂwmwomﬂmmﬂ*w
in his view i d render Section appe .

omm_.““h“mmmw_am <M_:_M MMMP__UﬂQ:zQ*mo_ allegation of 8366. were *o.:j_ogw a duty o%q
M,m Secretary of State to prove the absence of torture. His Lordship zu_ﬂ«m*ww.‘m momw:
fo Qmsmm a procedure that would afford protection fo the vim__om.* <<__MF _\OM _ﬂrwwéom
a burden of proof on either party that they would .:o+ be o_u._m *M _mnAm QQ._.@o. This v
not a contentious point, and the House agreed with Lord Bingham. _.Mzh > M rote
tests to the burden of proof were then proposed, and ?m House spli |

which fest it should follow.

The majority of the Law Lords {Lords Cars well, Brown and _mow%mmN QM__\”M“
with the test put forward by Lord Hope. Lord Hope ﬂl&ma that o:n“w1 o_unﬂci
raises the mmm:my for example by m_gos“:.@ that the o<_n“moswm_>ﬂw3<wrmnnﬂ,3<<=_ o&m“

i ractice torture, the onus passes , e
“_,,\d“hm«o “__MWMMQQM __wmo_mo:o_o_m grounds to suspect ,,row *oﬂ*cﬁmrrom_avmm:mm_ﬂ“ m_u
the case under scrutiny.”® Lord Hope then held :\wo.* o<._o_m:nm should be xcluded
if it is established, by means of “diligent enquiries __,:o *rmrmoﬁn.ow hot 1t i
practicable to carry out and on a vo_o:n.m of probabilities, *z”: .mon‘mw ofon
relied on by the Secretary of State was obtained by wo.l.ca. in orm_‘ H<Q EEW W SIAC
concluded that there was no more than a possibility sq._‘:ﬁ the s pement wog
obtained by torture, then it would not have been established and the statem

- . Nd
would be admissible.

The maijority preferred this test, and Lord Hope thought M_‘:& it <<0c_n_*mm
y pi i n not to
isti d that every piece of evidence be prove
unrealistic for SIAC to demand . el
i — a balance must be struck between
been obtained from tforture ~ a
Nwéo AMV and 2 ECHR.”2 In his Lordship's view, 'too often we have seen how the

kel
es O~ _:__onm___ (_ﬁ_::m Q__Q _—_m_— *Q:—_—_mw are _0__— Qvo__ U( _m:o_ _m_ OC__Q@mW
__<

: i rier

the revulsion foward torture must not be allowed to create an insuperable barri /
ere . .
for those who are doing their honest best fo protect us.”? _.o_,” mohﬂmM__U» M@ o
, ti

dded a caveat. He ruled tha
ith Lord Hope, although he a 4 . . s
.<< stigated the statement's origins;, and the matter is left in doubt, that is, ;
inve

ﬂQ_:_O_ Um MQ__M__mﬂ_ ___Q_ on ___m UQ_Q__ﬂm nu~ _CT mv_— _—_ _ __- _ _0___Q:— __Qm

een —Q o& v ~0: re _ _ _ m — (o] _Q eqr

s e 74
mind its doubtful origins when evaluating it.
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The-test preferred by the minority was put forward by Lord Bingham, and
supported by Lords Nicholls and Hoffman.”s The procedure Lord Bingham felt

should be followed is that first the appellant must advance o plausible reason why
evidence may haye been procured by torture. It would then be for SIAC to inquire as to
whether there is a real risk that the evidence has been obtained by torture, and if
there is, the evidénce should not be admitted. If there is no such real risk, the

evidence should be admitted. Lord Bingham felt the tfest preferred by the majority
could not be satisfied in the real 29._9

"It is inconsistent with the most rudimentary notions of fairness to blindfold

a man and then impose a standard which only the sighted could hope to
meet."76 .

" His Lordship concluded that the result of such a test wou
 Lords' agreeing with the universal abhorrence of torture o

procured by such means will be laid. before SIAC becau
have been 'established’. He cri

Hope and Lord Rodger in th

id be that, despite the
nd its fruits; evidence

se its sources will not
ticised the value of the authorifies relied upon by Lord

eir establishing of such q test, and regretted that the
o a test which will undermine the effectiveness of CAT,

andards of fairness to which they are entitled under Articles
) and ms ECHR.” Lord Nicholls felt that such a test will place a burden on the

from torture in such proceedings — if
hen it will not be admissible.

» potentially, handicap the

zmmicvo:rma._:miolr noting
at it is not certain that such evidence was used against the men in their Section 25

Ppeals against detention.” The House of Lords set aside all.of the orders made
y the Court of Appeal and SIAC, and remitted all cases to SIAC for
consideration. However, as Lord Brown said, it is unlikely that the exclusionary
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rule concerning coerced statements will affect many, if act, of the m:%.sn_co_
cases.® This is because those defained under the Part 4 powers of ATCSA are
being held under other legislation — either by control orders under the Prevention 1
of Terrorism Act 2005 or under immigration legislafion pending deportation.®! ,
However, Lord Brown went on to opine that this judgment may spill over into other
court proceedings that involve terrorist suspects. This may well be the case, so the
House's reasoning fowards the burden of proof for such coerced statements may

be very far reaching.

The Home Secretfary, Charles Clarke, writing in The Guardian newspaper,
welcomed the House's judgment, declaring that it reflects the government's own
policy, and stated that the Law Lords declared it perfecily lawful *o.« the mmonc?m.ﬁo
rely on evidence obtained from torture, both operationally and in making -policy
decisions.22 With respect, the judgement does not go this far. Mr Clarke's reply was
disagreed with both Brian Barder, a former lay member of SIAC, and Michael .
Mansfield, a senior QC.% The Law Lords did not hold that it would be lawful for the 0
Secretary of State to rely on such information; they merely stated that the @owmz._am.:*
cannot be expected fo close ifs eyes to such information if :_ may save the lives of its
own cifizens.# At no point did the Law Lords condone the use of such m.:*o:.:o:o:, ,
yet the House limited their judgment fo the admissibility of such statements in 12
judicial proceedings,® and did not involve itself in the business of governmental 13
14

0 N O U AW N

10

11

decisions, as it has done in the past.®

This is a landmark decision, and underlies the rejection of torture that the English
common law has had for the past 500 years. It will affect many-future decisions
and judgments involving terrorist suspects, and is likely to affect appeals against
conirol orders imposed since the PTA was passed in March 2005, and ovmmo_.m
against deportation for those men the government wmm_am, to deport to n0c::._mm it
has obtained a memorandum of understanding with. These UnOnwmm_:@m.
however, allow for the appellants and their lawyers to be excluded and for parts of
hearings to be held in ‘closed" session. .ﬂrm burden of proof established by the
House in this case may well present an unfair situation fo the appellants, and
impose a burden that he cannot %mnro_ﬂ@m\ so for all the important ioqam.oﬂm
principles laid out in the judgments, evidence obtained by forture may well still be:

used in English courtrooms and cases.
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