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ABSTRACT

Religion regularly circulates in juridical discourse as comprising of belief or
faith in a transcendent being. The thesis challenges this notion of religion, adding to
the existing socio-legal law-and-religion literature by examining how religion comes
to be conceptualised, represented and produced through law (law’s religion), as
well the effects that this conceptualisation of religion may have. Central to this
examination is the relationship between religion and race, ethnicity and/or culture
in juridical discourse, and how non-Christianness, in certain instances, comes to be

understood through a racialised and orientalist lens.

The analytical sites are two areas of law relating to children, precisely
because children’s religious identities often come to be drawn for them, usually by
their parents. In the case studies examined, judges and government Ministers are
placed in a position of deciding on, and actively influencing, children’s future
religious identities and values. The first case study examines judicial discourse in
child welfare cases where the religious upbringing of a child is adjudicated upon.
The second case study discusses the discourse on law and policy relating to
religious education and faith schools in England. Drawing out the relationship
between religion and race, ethnicity and/or culture, the case studies explore
juridical conceptualisations of non-Christianness. This focuses the analysis on the
relationship between Christianness and secularity in the English context, as well as

the convergences between religion, community, belonging and nationhood.

The central argument developed here is that religion itself can come to be

authenticated, demarcated and therefore produced in and through law; judges and



government Ministers participate in the formulation of the parameters of religion.

Key instances of this argument include firstly, judicial involvement in adjudicating
upon a child’s religious identity within family law, along racialised and orientalist
lines; and secondly, the former Labour government’s promotion of ‘common
values’ based on Christian values within education. | suggest that these ‘values’
alongside the 2006 legal duty on schools to promote community cohesion, can
come to regulate faith schools that are deemed to be divisive within society, in

ways that, again, rely on racialised and orientalist notions of non-Christian religion.

Highlighting the existence and potential effects of racialised and orientalist
discourse in juridical conceptualisations of non-Christianness, the thesis
demonstrates that fixed notions of religion do not then capture what is at play in
relation to how non-Christianness comes to be conceptualised. Nor do essentialist
notions of religion allow us to view the effects of the privileged position of
Christianity whether in terms of how non-Christianness is understood through the
Christian theological paradigm, as belief and practice, or how it underpins the
discourse of universal and secular values. This analysis provides another perspective
or entry point to what is often posed as the problematic of religion for law, namely,
the extent to which law ought to protect religious freedom or recognise religious
identities. It is an analysis that seeks to highlight what is at stake for non-Christian
subjects in only focusing on religion as the problematic rather than on the ways in

which religion comes to circulate.
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CHAPTER ONE

INTRODUCTION: THE CONCEPT OF RELIGION, A CRITIQUE

1.1 Introduction

In the 1999 case of Re J a ‘non-practising Muslim’ father petitioned the court
regarding matters pertaining to the religious upbringing of his son (J) living with his
‘non-practising Christian’ mother after the couple’s separation." The father
requested that he have the right to teach J about Islam, celebrate the festival of Id
with him, and that J should not be given pork to eat. Despite the mother’s
objections the father also requested that J be circumcised on the basis that it was
an essential part of J's personal identity as a Muslim. The conundrum for the judges
in this case, both at first instance (Wall J) and at appeal (Thorpe, Butler-Sloss and
Schierman Us) partly revolved around how to recognise J's Muslimness. All the
judges acknowledged J's Muslim identity as being part of his birthright. Despite this
recognition, the court viewed J’s lifestyle with his mother to be essentially secular.
In effect, the father’s application was dismissed as J was deemed to have no

ostensible exposure to a Muslim community or upbringing.?

Wall J had also considered the importance of community and birthright to a
child’s best interests in the earlier case of Re B involving a so-called trans-
racial/religious adoption. The judge was called upon to adjudicate on whether the

child (B) should be returned to live with her Muslim birth parents in the Gambia or

'ReJ [1999] 2 FLR 678 and [2000] 1 FLR 5717.
% | discuss this case in more detail in chapter two. See Jivraj and Herman (2009) for a discussion of
the medical case against circumcision which was also a key factor in this case.
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remain in England with the foster carers she had been living with and with whom
she had formed a psychological attachment.® Interestingly, in this case, Wall J
decided that B not only belonged with her birth parents because of the natural
birth parent assumption, but that the Muslim community and heritage into which

she ‘was born’ was also a key part of determining where she properly belonged.*

What these and other child welfare cases | discuss later in the thesis
highlight, is the different ways in which religion comes to be a marker of a child’s
identity and belonging. Religion is not only conceived of by judges as a birthright, a
question of ancestral inheritance and lineage, it is also understood as relating to
‘heritage’” and ‘culture’, and interlinked with community and nationality or
nationhood. In situations where parents and/or carers are in dispute over matters
of religious upbringing, and in the absence of children expressing their own voices,
courts are called upon to adjudicate and delineate the parameters of a child’s

religion or future religious/cultural identity and belonging.’

Belonging, community and nationhood are themes that also interact with
religion in another area of law and policy relating to children, that of education.
Here state actors have had to respond to the claim that faith schools exacerbate
racial and religious divisions within society, which in turn has seemingly led to a lack

of ‘community cohesion’. The social and juridical dilemma here is how children and

* Re B (A Minor) (Adoption Application) [1995] 2 FCR 749.

*| discuss this case and the natural birth parent assumption in detail in chapter three.

> It is not my contention that children’s voices are entirely absent in the areas of law that | examine
or that children have no agency. However, a discussion of these issues is beyond the scope of this
thesis although see chapter three where | do point to literature that that deals with taking account
of children’s voices in child welfare cases.



parents with non-Christian religious and racial affiliations can both maintain their

‘own’ sense of identity, and yet, also belong to the nation as British citizens. The
juridical discourse surrounding faith schools, again, brings into relief the different
and contingent ways in which religion comes to circulate as a marker of
religious/ethnic identity and belonging within (the incomplete) process of nation-
building. What links the two juridical sites outlined above, is that they both
exemplify the two key themes of this thesis: firstly, the contingency of religion as a
concept and secondly, that religion can come to be implicated in particular kinds of

socio-political work.

The impetus behind this study of what | refer to as ‘law’s religion’ is born
out of a desire to reflect upon my own experience of working on issues of religion
within the human rights/anti-discrimination/equalities and anti-racism fields.
Within those fields, the sheer controversy surrounding ‘religion’ and its related
issues has often made it difficult to grapple with the complexities of the concept
itself. My aim is, therefore, to further understand what we mean by religion, its
relationship with race and how discourses of religion and race interact together;
particularly when deployed in relation to law (reform) or social policy that seeks to
address material social inequality or discrimination faced by ‘minority religious’
communities. | therefore argue throughout the thesis for a more interrogative
exploration of how religion circulates and can come to be configured within law and

social policy.

Both instances of law and juridical discourse that | analyse touch on some of

the key debates that exist within the socio-legal law-and-religion literature



(hereinafter LAR), as well as in other literatures relating to children within family
law and human rights. For example, a key point of contention that cases such as Re
J have sparked is the seeming conflict between parents’ rights to bring up the
children in their own faith, versus children’s rights not to be indoctrinated or
physically marked in childhood, and choose a religion later in life for themselves
(Ahdar and Leigh, 2005; Ahdar, 1996; Edge, 2002; Alston, 1994; Eekelaar, 2004;
Freeman, 2001; Ronen, 2004; Hamilton, 1995; Douglas, 1998). Similar debates arise
in relation to faith schools and religious education where parents’ rights to choose a
faith based education which may be indoctrinating their children is fiercely debated
(Pring, 2005; Halstead and McLaughlin, 2005; Brighouse, 2005; Grace, 2003; Ahdar
and Leigh, 2005; Ahdar, 1996). However, the key contention against faith schools of
the moment, arguably, is their perceived divisiveness within multicultural society.6
In this thesis the juridical sites that | analyse are merely an entry point to
interrogate law’s religion. In other words, | seek to identify the ways in which
religion comes to be conceptualised, represented and produced through law, as
well as to explore the potential effects of these judicial understandings of religion.
As such, the thesis seeks to intervene in what | view as a lacuna in the socio-legal
literature around the very concept of religion itself, particularly around the

relationship between religion and race, ethnicity or culture, within law.

As is obvious through the sheer extent of controversy that the issue of
religion within law generates, and the significant literature on the topic which |

introduce below, the complexities of the concept of religion are manifold. | suggest

®See chapter five and six where | discuss these debates in detail.
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.

that it is precisely this complexity that socio-legal scholars of religion must grapple
with further; that religion itself - as a concept in law - should not remain as un-
interrogated within some parts of the academy as it is. As Fitzgerald (2000)
describes, the ‘existence’ and ‘essence’ of religion are conceptually, empirically and
theoretically not warranted to be of interest. It is for this reason that | do not
engage directly with the literatures that consider normative (legal) paradigms or
‘solutions’ to the problematic of religion’s proper place in law. Instead, | employ an
interdisciplinary methodology and approach in bringing various critical perspectives
on race and religion from beyond law, to bear on current socio-legal analyses of
law’s religion; a study which | contend is urgently needed alongside considering
legal frameworks for the protection and/or recognition of religion or minority

rights.

To this end, | ask three key questions: firstly, how is religion, particularly
non-Christianness conceptualised and represented; or in what ways does it
circulate in juridical discourse; secondly, what is the relationship between religion
and race, ethnicity and/or culture within these conceptualisations of religion; and
thirdly, what might be the socio-political effects of conceptualising religion in

particular ways, or in other words, what work does law’s religion do?

1.2 Contextualising law’s religion

The broader impetus for examining the issue of law’s religion is that within
at least the last decade it has been the subject of new legislation and social policy

which has been controversial. For example, contemporary juridical debates on



religion in Western societies have taken place around a wide range of areas
including: the freedom of religion, most notably in relation to the wearing of
religious dress and/or other religious symbols at work or school (in France’, the UK®
and Turkey®), and the recognition of minority religious laws, most recently in the UK
and Canada of Muslim or shari’a law relating to family issues (Bakht, 2004; Razack,
2007; Bano, 2008).° Another key area of debate has been around balancing
freedom of expression against hate speech, or incitement of religious hatred, as in
the now infamous Danish cartoon affair and before that, the Salman Rushdie affair
in the late 1980s.™ The UK anti-discrimination regulations banning discrimination
on grounds of religion or belief (Employment Equality (Religion or Belief)
Regulations, 2003) also raised issues of the limits of religious freedom in the
workplace, for example in the Ewieda™ case involving a British Airways employee

seeking to wear a crucifix pendant at work.”® There has also been debate on the

’ The banning of wearing religious symbols in public institutions is discussed by Asad, 2006; Razack,
2008; Brown, 2006; Scott, 2007. There have also been new laws approved by the French National
Assembly in July and Belgium lower house in April 2010 banning the nigab or burkha, garments worn
by some Muslim women that cover the face and body. There are ongoing debates to introduce
similar laws in the Netherlands, the UK and elsewhere in Europe (‘The Islamic veil across Europe’ (15
June 2010) http://news.bbc.co.uk/1/hi/world/europe/5414098.stm accessed 3 November 2010).

® Most recent UK cases include R (on the application of Begum) v Head teacher and Governors of
Denbigh High School [2006] All ER (D) 320; Mrs Azmi v Kirkless Metropolitan Borough Council
UKEAT/0009/07/MA; R (Watkins-Singh, A Child Acting by Sanita Kumari Singh, her Mother and
Litigation Friend) v Governing Body of Aberdare Girls High School and Rhondda Cyon Taf Unitary
Authority [2008] ELR 561 and R (X) by her Father and Litigation Friend v Y School [2007] ELR 278. The
literature analysing some of these cases includes Motha, 2007; Vakulenko, 2007; Bhandar, 2009.

° For example Sahin v Turkey (2005) 19 BHRC 590.

% The Archbishop of Canterbury, Dr. Rowan Williams, also intervened in the debate in the UK in his
foundation lecture at the Royal Courts of Justice (‘Archbishop's Lecture - Civil and Religious Law in
England: a Religious Perspective’, 7 February 2008 <http://www.archbishopofcanterbury.org/1575>
accessed 19 June 2010).

" The ‘cartoon affair’ in which Muslims took offence to the Prophet Muhammad being depicted in
cartoon form because of the belief that prophets should not be depicted in drawing and because the
cartoon depicted him as a terrorist, see Modood, 2006a; Mahmood, 2009.

2 Eweida v British Airways Plc [2010] EWCA Civ 80.

© Employment Equality (Religion or Belief) Regulations 2003 SI 2003/1660; now covered by the
Equality Act 2010.


http://news.bbc.co.Uk/l/hi/world/europe/5414098.stm
http://www.archbishopofcanterbury.org/1575

potential conflict with anti-discrimination on grounds of sexual orientation as in the

Ladele and McFarlane cases.**

The issue of faith schools and their increasing numbers in England,
facilitated by Labour government law and policy, has also been a flashpoint of
controversy. This was re-ignited most recently with the new Supreme Court’s
decision on the discriminatory nature of the Jewish Free School’s admissions policy.
> |n addition to the issues of discriminatory admissions policies, faith schools more
generally have been widely criticised within the political context of the ‘war on
terror’ and the 2001 ‘race-riots’ in the north of England for fuelling divisiveness
within local communities and society.16 The issue of religion in education and its
potentially divisive or indeed cohesive role in citizenship and nation building is a key
area | explore in chapters five and six. Another area relating to law and religion
receiving less public attention is child welfare law. In chapters three and four |
explore cases from this area of law where judges adjudicate on matters of religion
in situations of conflict over religious, ideological or other beliefs between parents
or where the beliefs of the parents might be considered to be contrary to the

welfare of the child principle. These cases raise issues of religious pluralism as well

“ Ladele v London Borough of Islington (Liberty intervening) [2009] EWCA Civ 1357 and Mcfarlane v
Relate Avon Ltd [2010] EWCA Civ B1 involving employees refusing to conduct a gay civil partnership
ceremony in the first case and provide relationship counselling to gay couples in the second.

> R (on the application of E) v Governing Body of JFS and the Admissions Appeal Panel of JFS and
others [2010] IRLR 136 in which their Lordships considered and adjudicated upon the notion of
Jewishness for the purposes of admission to the school.

' see chapter six for a detailed discussion of these criticisms.
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as children’s rights versus the freedom of religion of the parents as mentioned

above in relation to Re J.*’

There is a significant legal literature exploring these cases and their
surrounding controversies, for example, in relation to the freedom of religion
(Article 9) within UK and European human rights law.’® Much of the socio-legal
scholarship from this literature focuses on protecting and expanding the scope of
the freedom of religion and highlights the seeming discrepancy in the separation of
protection of religious belief and the protection of manifestation of that belief
(Bradney, 1993; O’Dair and Lewis, 2001; Cumper and Lewis, 2009). Another socio-
legal literature which similarly seeks to increase further protection specifically of
minority religion, namely, non-Christianity within European nations and religious
autonomy within liberal democracies, does so within the frameworks of legal
pluralism and/or multiculturalism (Poulter, 1998; Jones and Welhengama, 2000;
Menski, 2000). This latter literature also implicates earlier and continuing debates
on the ‘assimilation’, ‘integration’ and ‘recognition’ of racial/ethnic minorities in
what has been termed the ‘race-relations era’ (ibid)."> More recently scholarship
within this literature has developed to take account of identity based on religion as

well as racial/ethnic identities, both pre-empting and following the new legislation

" The most well known of these instances probably relate to medical cases involving Jehovah
Witnesses refusing blood transfusions for their children, see chapter two.

¥ see for example, Bradney, 1993; Poulter, 1998; Jones and Welhengama, 2000; Ahdar and Leigh,
2005; Freeman, 2001.

¥ See also Herman (2011) for a detailed discussion of Race-Relations Law and Jewishness and
Bamforth et al (2008) for an overview of the legal developments relating to this area.

8



banning religious discrimination, as well as governmental concerns and policy on

community cohesion.”

Another key set of literatures that frame and interlink with much of the
scholarship mentioned above - particularly around the wearing of religious symbols
in public places - relates to secularism and questions on the ‘proper’ role of religion
within law and policy (Bradney, 2009; Ahdar, 2000a; Rivers 2001; Ghanea et al,
2007; O’Dair and Lewis, 2001).' Some of these perspectives address the issue of
the place of religion in law from a ‘classical’ liberal democracy position, seeking to
retain a secular public sphere with religion being consigned to the so-called private
sphere (Bradney, 2009; Ghanea et al, 2007; O’Dair and Lewis, 2001). Others,
predominantly outside of law, are more critical about the possibilities of making
meaningful distinctions between ‘the religious’ and ‘the secular’ or non-religious
particularly within a European context (Asad, 2003; Jakobsen and Pelligrini, 2008;
De Vries, 2008; Mahmood, 2009; Bhandar, 2009).22 Rather, their work from the
disciplines of anthropology and religious studies, engage more in an interrogation
of the conceptualisation and deployment of the terms ‘religion” and ‘secularism’
themselves (ibid). In the next section | explore these perspectives further, setting
out the key concepts and methodological insights upon which | draw to make my

central thesis argument about the contingency of religion as a concept.

2 Particularly in the work of Tarig Modood (2006b and 2009). See also chapter six.

! The latter two are edited collections containing a number of relevant essays discussing the issue of
where to draw the limits for protection of religion in law. See also Edge (2002). Whilst | do not
address this particular question, | do discuss the issue of the role of religion in education in chapters
five and six.

22 This secularisation thesis is perhaps most famously articulated in the work of Casanova (1994) but
see also other scholars’ position on “civil religion’ discussed in chapter six.
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1.3 Kev concepts, themes and literatures

1.3.1 Studying religion as a concept: methodological influences
“Religion”, like everything else, is nothing outside or independent of the
series of its metamorphoses.... But “it” (but “what,” exactly?) cannot fully be
analysed in terms of any single one - or even the sum total — of these

instantiations®, either (De Vries, 2008:11).

In exploring critical perspectives of religion this next section outlines my
methodological approach and theoretical framework for the analysis of religion in
the thesis as a whole. | do not attempt to offer a counter normative definition or
concept of law’s religion but rather to interrogate its production and circulation
within law. Particularly, as Hent De Vries and other critical theorists of religion and
secularism point out, religion is often conceptualised according to a received
wisdom; a predominantly theological conceptualisation that focuses on religion as
transcendental or pertaining to “the world beyond...” (2008:1).24 De Vries has
termed this conceptualisation of religion as “onto-theological” because it equates
religion with being transcendent or distinctly divine as its very being or essence,
namely, that it is its ontological status (ibid:12).% Fitzgerald points out how
prominent anthropologists and sociologists of religion have come to expand this
onto-theological understanding of religion to include ritual, myth, values and

institutions as symbols and signifiers of a transcendental religious experience

** Defined as “words, things, gestures, powers etc.” (De Vries, 2008:12).

* See also Asad, 2003; Fitzgerald, 2000 and 2007.

2 A view of religion that is derived from Protestant theology; see Fitzgerald (2007:165-192) for a
detailed account of the modern emergence of religion as a concept from a specifically Christianised
view of ‘religion’.
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(Fitzgerald, 2007:4).® However, within their disciplines of anthropology, religious
and cultural studies, De Vries and others challenge the very conceptualising of
religion as having an ontological ‘essence’ because of the sheer expanse of what it

might include (De Vries, 2008:10; Fitzgerald, 2000 and 2007). For Fitzgerald:

Religion cannot reasonably be taken to be a valid analytical category since it

does not pick out any distinctive cross cultural aspect of human life (2000:4).

He and the other scholars mentioned try to understand religion contextually or
historically, as contingent upon and part of particular political, economic and other
circumstances (Fitzgerald, 2000 and 2007; Asad, 1993; De Vries, 2008:12). This
critical approach or methodology, they argue, tends to be marginalised in favour of
understanding religion as a “total social fact” (De Vries, 2008:12).”” De Vries
highlights the extensive literature from various disciplines spanning centuries as
well as a global geographic expanse that might challenge not only the onto-
theological notion of religion through various methodological routes, but also, the
idea, that there can be any fixed concept of religion at all (ibid:2). He posits religion

IH

as a concept that has “an excess of detail” as a “saturated phenomenon” that blurs
or obscures itself as a result of that detail (ibid, 2008:8). Similarly, Fitzgerald draws
our attention to how religion as an analytical category or concept has come to be

filled with various theological and sociological phenomena (2000:ix-xi). Thus, he

seeks to analyse more clearly the various relational ideologies and processes that

*® perhaps most famously in the work of Clifford Geertz within the anthropology field. Geertz’s work
includes Religion as a cultural system (1966 reprinted in 1973).
7 see also, Fitzgerald, 2000 and 2007; Asad, 1993.
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inhabit the term as well as to demonstrate how and why these aspects have come

together under the rubric of religion (ibid).*®

De Vries, despite viewing religion as a “saturated phenomenon”, also seeks
to employ a strategic rather than limiting methodological approach to make the
concept of religion “readable” (2008:3). He does this by allowing various
conceptualisations of religion to sit alongside each other as part of a “constellation”
of conceptualisations (ibid:5).”° This approach allows him to problematise both the
modern definition of religion as “a set of beliefs” as well as the proliferation of what
he refers to as modern “God-talk”, for example, the identity claims for religious
autonomy or rights such as those mentioned above (ibid:5-7). Thus, despite the
many ways in which religion can manifest itself and therefore cannot be captured in
its entirety, De Vries argues that religion can be caught “in a moment”, like a

IH

“cinematic still” where it shows itself whilst at the same time moves on and shifts
(2008:5-7). Drawing from this methodological approach | also seek to make religion
readable through a textual analysis of the juridical moments or sites in the primary
materials (cases, legislation, official documents and political discourse) that are
examined in my case studies. In doing so | explore the work of these critical scholars

of religion arguing that their analyses in the disciplines of social/cultural

anthropology and religious studies may also be relevant to exploring religion as a

?® See below in relation to his argument on the role of Christianity in the invention of ‘world
religions’ as a category of understanding non-Christianness.

° Drawn from Adorno in The actuality of philosophy (1930 inaugural address) and Negative
dialectics (1966) cited in De Vries (2008:5).
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socio-politically contingent and fluid concept within law.*® Part of this critical work
is to highlight the presence of racialised and orientalist knowledge or way-finding (|
will explain these terms below) that can bring non-Christian religion into being, in
and through juridical discourse.®® As Said notes, the importance of studying
representations is in uncovering their discursive power and material effects
(1994:6-7). This methodological approach also draws from critical race approaches
that read legal texts to uncover processes of racialisation (defined below)
(Goldberg, 2002; Omni and Winant, 1994; Cooper and Herman, 1999; Herman,

2006 and 2008).*

In short, the aim of my analysis of law’s religion is not to provide a ‘truth’ of
the notion and work of religion but to offer a study that foregrounds the different
ways in which religion comes to circulate in the ‘cinematic stills’ of child welfare
cases and education law, policy and political discourse. | suggest that studying these
juridical sites facilitates a study of how religion can come to be conceptualised and
deployed by state actors whether judges, government or other social policy makers
in a number of ways. This is precisely because, despite being the subjects of the
discourse, children are largely not in a position to intervene on the issues

themselves.

*® This methodological approach has been employed by the US legal scholar Winnifred Fallers
Sullivan who gave a paper entitled ‘Naturalizing religion: the new establishment’ at the Critical
Religion Network conference on Religious-Secular Distinctions 14-16 January 2010 at the British
Academy in London.

*! There is also a scholarship in literary and cultural studies, for example the work of Bryan Cheyette
(1993). More recently, see also Valman (2007).

*2 See also Delgado et al, 2001; Crenshaw et al, 1995; Wing et al, 2003; Bamforth et al, 2008. My
methodological approach also draws from a feminist scholarship that has studied legal discourse to
explore how judges understand, produce, and deploy gender. See for example the work of Smart,
1992; Graycar and Morgan, 2002.
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In my first case study relating to child welfare cases | explore how religion
circulates in three distinct but also overlapping ways: firstly, as an onto-theological
concept based on belief and (ritual) practice as manifestation of that belief;
secondly, as racial genetic marker that prioritises a ‘racial’ or ethnic lineage, and
thirdly, as a cultural identity relating to the child’s community context.® In addition
to the argument that minority religion comes to be conceptualised in these
different ways, what is perhaps more interesting and significant is the basis upon
which these conceptualisations come into being. Thus, a second key argument of
this case study and the thesis as a whole is that the juridical conceptualisations of
religion that | explore, reveal ways of thinking that are, at times, orientalist,

racialised, and from a Christian standpoint. | will discuss these terms further below.

This orientalist, racialised, and Christianised way of thinking about minority
religion - and Islam in particular - is also revealed in my second case study relating
to faith schools. Here, | explore the influence of the onto-theological
conceptualisation of religion stemming from a Christian viewpoint that | suggest still
underpins religious education (RE) and the study of non-Christianness more
generally. | also examine how Christian based values came to circulate and justify
the proliferation of faith schools under the former Labour government. These
values along with the teaching of RE were viewed by government Ministers as
potentially influencing children’s behaviour; more specifically, nurturing the

children into becoming productive and tolerant citizens.>® As | discuss in chapter six,

** See chapters three and four.
* See chapters five and six.
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despite Labour government legislation having facilitated the proliferation of various
faith schools, my analysis of this values discourse highlights how it has been the
values of Christian faith schools in particular that were viewed as the benchmark for

other schools - including schools of other faiths - to follow.

| suggest that the historically privileged status of Christianity in the English
education system not only continues, but is also obscured by the seemingly
inclusive language of ‘faith’ schools, meaning schools of all faiths. | also suggest that
the work of faith schools’ values should be viewed in conjunction with
governmental discourse on citizenship values/education as well as the 2006 legal
duty placed on schools to promote community cohesion; and more broadly viewed
within the wider political context of the ‘war on terror’ and the integration of
‘minorities’” within the nation. Particularly as citizenship values, RE and community
cohesion have been cited by former Labour government Ministers as ways of
regulating ‘divisive’ schools, usually Muslim ones. The significance of this discourse
is to understand how religion comes to be deployed in potentially orientating the

lives of children towards citizenship within the nation.

Thus, both my case studies in highlighting different juridical
conceptualisations of religion demonstrate the contingency of how religion
circulates in two areas of law relating to children. The case studies also foreground
the effects and implications of these conceptualisations, or the work that religion
can do in these instances; as well as revealing how different juridical notions of
religion come into being, often in ways that draw on orientalist, racialised and

Christian ways of thinking. | now turn to explain these terms further.
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1.3.2 Orientalism, racialisation and Christianity in law’s conceptualisation of non-
Christianness

At certain points in the thesis | argue that, at times, juridical discourse can
be read as orientalist and racialised in terms of its understanding of non-Christian,
non-western culture.> My use of the term ‘orientalism’ draws on the work of
Edward Said (1994)36 who used the concept and its evolution as a European
discipline, to develop a reading of western thought on the East, particularly the
Middle East.’” He argued that orientalism was: “a system of knowledge about the
Orient” offering “positional authority” to those espousing it (1994:6-7). By this he
meant that western, Christian academic thought had developed a systemised
knowledge-base, to understand and represent ‘the orient’ in ways that placed
western values, rooted in and co-imbricated with Christian values, as the superior
civilisation or civilisational apex (ibid). Out of this orientalist constellation came the
‘truth’ of the east, for the Christian West which came to circulate in various
representations of the Middle East within academic scholarship, as well as within
popular culture including art and literature (ibid:43).2® As | go on to explore in more

detail in chapter two, Said’s work highlights a key point about how non-

Z: See chapters four and five.

*” Orientalism was first published in 1979 and reprinted with a new afterword by Said in 1994. The
concept has also been used to understand non-European, non-Christian cultures or religion beyond
the Middle East including Hinduism and Buddhism (Fitzgerald, 1990 and 2007; King, 1999).

*® As Lewis (1996 and 2004) and others (Kabbani, 1986; Abu-Lughod, 2001 and Yegenoglu, 1998)
note a key theme of orientalist discourse revolved around gender. Lewis (1996), for example, argues
that representations of Middle Eastern women within nineteenth century European art and travel
writing perpetuated a predominant stereotype of these women as silenced and oppressed.
Although, Lewis (2004) points out in her later work, that by the twentieth century there was more
challenging of western assumptions about Middle Eastern life within English popular cultural
representations of Middle Eastern women.
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Christianness came to be viewed from a Christian European, and later Western

standpoint.

Whilst Said’s analysis does not specifically theorise the relationship between
race and religion in his work, scholars in the disciplines of history (Masuzawa, 2005)
and religious studies (Fitzgerald, 2000 and 2007; King, 1999) have drawn out the
relevance of his analysis of orientalist thought in the formulation of the modern
concept of religion. Masuzawa (2005) for example, confirms Said’s analysis in
highlighting how the term religion, as well as race, was effectively ‘invented’ in
nineteenth century European academic discourse to describe non-European, non-
Christian peoples and their cultures.>® She notes how the categorisation of non-
Christian, non-Europeans in various racial and geographical groups, also came to be
a constitutive part of the orientalist notions about the East as an inferior civilisation
(Masuzawa, 2005). As Miles and Brown highlight, categorisation of this kind is a key
feature of the process of racialisation, indeed they use the concept (of racialisation)

as a synonym for “racial categorisation” which they define as:

A process of delineation of group boundaries and of allocation of persons
within those boundaries by primary reference to (supposedly) inherent and

or/biological (usually phenotypical) characteristics (1982:157).*

Although there are a number of ways scholars have come to understand the term

‘racialisation’, in this thesis, | draw on Miles and Brown’s concept and specifically

** See also De Vries, 2008:28; Fitzgerald, 2000; Boyarin, 2008.
* see also Goldberg, 2002; Omni and Winant, 1994; Kline, 1994. | will return to the issue of
racialisation in more depth in the next section.
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refer to it to mean a particular form of understanding and/or representing persons
perceived as alien to the ‘home’ environment, namely Christian Europe. Whilst,
Said’s analysis does not specifically espouse the language of racialisation in the way
that critical race theorists such as Miles and Brown do, his analysis, however, also
foregrounds ways of thinking that distinguish non-Christian, non-Europeans from its
others on the basis of phenotypical signifiers or characteristics. These distinguishing
markers are perceived to relegate the people possessing them to a distinct and
racial or ethnic collectivity (Miles and Brown, 2003:100; Said, 1994). As part of
Said’s argument about the orientalist imaginaries of the East, then, race and
religion might be understood as interdependent concepts. As | elaborate in more
detail in chapter two, the link between religion and race is deeply rooted in

orientalist understandings of non-Christianness.

A key critique of Said’s Orientalism is that his argument is perhaps too
totalising and over-determined a view of what is a large and diverse body of
academic scholarship and popular discourse (Lowe, 1991). | highlight this critique
here in order to clarify that whilst | draw on Said’s notion of orientalism, | do so
reflexively and without wanting to perpetuate a homogenising view of the internal
variations in the subjects of orientalism or the effects that the discourse may have
had. Rather, my aim, in drawing on Said is to bring to the surface the prevalence of
a key discourse in my case studies, namely the distinguishing between the East and
the West and indeed demarcating between them on the basis of religion/race.
What is uncovered through this analysis is firstly, how religion can come to be
discursively produced, for example through law, and secondly, how religion

becomes implicated in particular socio-political work such as nation-building. As
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well as demonstrating this analysis in my case studies, in the next section, | discuss
some critical perspectives that draw out other contemporary instances of how
religion might be understood as a contingent concept that can come to be deployed

politically.

First | wish to clarify that in highlighting the role of Christianity and a
European/Western Christian viewpoint, my intention is not to homogenise
Christianity or ignore the fact that it takes many different forms and has a very
significant history including the divisions of Protestantism and Catholicism in
England. Rather, as a number of scholars have argued Christianity - in particular
Protestantism - can nonetheless be understood in a de-theologised form despite
the different forms it takes (De Vries, 2008:11: Bradney, 2009; Rosenblum, 2000;
Jakobsen and Pelligrini, 2008; Asad, 1993; Fitzgerald, 2000 and 2007).41 It is in this
sense, as a set of universalised, secular values that underpin a way of thinking that
has become embedded in western culture that | use the terms Christian and

Christianness.

In my first case study for example, | explore how judges come to understand
and conceptualise non-Christianness of children and their (birth) parents from a
purportedly secular viewpoint. | suggest, however, that this ‘secular’ viewpoint
draws on orientalist signifiers and representations of ‘conflictual’ non-Christians,

from a Western Christianised viewpoint.*> Whilst in some of the cases discussed,

*! These secular values also become associated with for example, reason, civility, and progress as
described by Razack, 2008; Brown, 2006. See further discussion of this work below and the work of
Fitzgerald (2000) and Masuzawa (2005) on this point in chapter two.

* see chapter four.
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this positionality is clearly expressed by the judge, in others it remains obscured.
The effects of judges conceptualising non-Christian religion from this viewpoint is
that religion can often come to be conflated with race/ethnicity and/or nationality.
In short, religion comes to circulate as a signifier of belonging, community and
nationhood in ways that distinguishes and demarcates between the secular

Christian West and non-Christian others.

Similarly in my second case study, | explore the embedded nature of
Christianity within education in England as well as the more explicit role of Christian
values as essential to productive citizenship amongst children. As described above
these Christian based values, even when posited as secular, juxtaposed against
governmental discourse on ‘divisive’ Muslim schools, can invoke orientalist and
racialised notions of the non-Christian other as a threat or uncivilised. In turn, as |
argue in chapter six, this discourse can serve to justify the legal regulation of non-

Christian faith schools and potentially children’s future identities.

My analysis of the role and importance of de-theologised Christianness as a
way of understanding non-Christianness in my case studies demonstrates why it
should be possible to name the asymmetric power Christianity has in the world
today, despite its divisions and internal conflicts.® As | will elaborate on further
below, this is a power that has had material effects amongst other things through a
long European history of anti-Jewish and anti-Islamic thinking and practice and in

past colonial projects of domination. Moreover, a similar premise, that civilisation

A point that is perhaps more readily accepted of the historic position of Christianity since its early
form fused with imperial state power in the Roman and Byzantine empires.
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associated with Christian values of North America and Europe should be advanced,
underlies contemporary political discourse deployed to justify the post 9/11 ‘war on

terror’ (Razack, 2008; Brown, 2006; Gregory, 2004).

In stating these historical linkages, | do not seek to refer to Christianity in a
way that obfuscates the diversity of theological opinions or variations, or the many
ways in which self-identified Christians inhabit their lives. Nor do | wish to
perpetuate a polarised view of issues such as the integration of ethnic minorities in
Western nations as a problem that relates to a ‘clash of civilisations’ between the
‘Christian West’ and ‘Islam’, a view put forward, for example, by Huntington (1993)
in his now (in)famous article.*® Rather, | wish to foreground the fact that
Christianity has had, and continues to have, an embedded, dominant and
regulatory role within juridical discourse, even despite the different theological and

cultural forms it takes in particular contexts.

1.3.3 Secularism, values and citizenship in contemporary juridical regulation of
non-Christianness

Having highlighted some of the historical sources outlining the role of
orientalism, racialisation and Christianity in the emergence and work of the concept
of religion, | now turn to other critical scholarship, that whilst recognising the
heterogeneity of Christianity, at the same time highlights its privileged, imperial,

cross-cultural, and transnational dimensions in the present.

* The ‘clash of civilisations’ discourse was put forward by Samuel Huntington (1993) drawing on the
idea of Bernard Lewis (1990). See discussion below.
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A number of scholars have demonstrated how contemporary racialised and

orientalist representations of non-Christianness are similar to those of the
nineteenth century (Razack, 2008; Goldberg, 2002; Gregory, 2004). After the events
of 9/11 in 2001, Muslims and Islam in particular have been increasingly caught up in
a ‘clash of civilisations’ discourse in which the West is presented as secular and
modern, whilst the non-West and its people and cultures, are associated with pre-
modern religion (Razack, 2008:21; Asad, 1993; Jakobsen and Pelligrini, 2008). This
dichotomy between modernity and secularism on the one hand and religion and
pre-modernity on the other, is rooted in enlightenment thinking but also more
recently apparent in the ‘secularisation thesis’ posited by sociologists of religion

‘ 4
such as José Casanova.*

In his seminal book Public religions in the modern world (1994) Casanova
stipulated that the conditions for the existence of modernity included the
privatisation of religion which would result in its separation from politics and a
decrease in the social importance of religious belief, commitment and institutions.
However, he more recently points out how this ‘secularisation thesis’ has been seen
to be disproved by the rising importance of religion in public and political discourse
(2008:103).*® Putting the problematic nature of the public/private division in

Casanova’s formulation of the secularisation thesis to one side, according to his

** For a discussion of theo