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ABSTRACT

This study is an overview of land tenure and land law reforms
in Peninsular Malaysia. Its scope is confined to an account of
the past development as well as the various land law reforms that
have taken place since the inception of modern land law and land
administration in the Malay states. Examinations of the various
land laws in relation to land policies are made in order to
determine their strengths and weaknesses, particularly in the
areas ot land ownership, land disposal, land use, and
agricultural policy.

It is observed that the present system of land law and land
administration in Peninsular Malaysia represents a heritage of
its past legacy as developed in the former Federated Malay
States. The introduction of the National Land Code (NLC) to
replace the various state land laws has significant effects on
the overall 1land tenure system and its 1land policies. The
changes, initiated with the view of achieving national
development objectives, was set out under the various Malaysian
development plans., In this context, 1land laws are seen as
instruments of growth as well as equitable distribution of
wealth,

Rapid economic and social development affected and changed
both the 1land and planning legislations. The 1land ownership
policy, on the other hand, remained unchanged over the years
except for the planned alienation of " land and FELDA's land
ownership by shares. o

" Land policies were not contained in the legislations enacted
but often left open ended at the discretion of the individual
state governments. Such practice is contrary to the spirit and
purpaose of the uniformity of law and policy as advocated through
the implementation of the National Land Code.

Implementing agencies faced various problems in carrying out
and enforcing their 1land and planning laws. OQbviously, such
handicaps weaken the utility of land and planning legislations as
a means of land use contfol. leading to problems of under-
utilisation of agricultural land and breaches of conditions.

(1]



Reflecting on the national agricultural policy, it was
discovered that 1little has been done to improve the 1land
ownership pattern for the peasants. As such the incidence of
poverty has persisted among the peasants, mainly due to the small
and uneconomic size of their land holdings.

Finally, the study examines the efficiency of the land
administration system. It 1is observed that while the Torrens
System of land legislation was suited to the Malaysian 1land
tenure system, its efficiency was affected by the machinery
responsible for its implementation.

In line with the findings outlined above, the study also
attempts to suggest some recommendations towards improving the
efficiency and effectiveness of the land tenure system and its

associated land laws.

(ii]
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IRTRODUCTIOR

Land, being an essential factor of production, is important
in the economic development o0of a country particularly in a
developing country 1like Malaysia. Land also plays a very
significant role in our everyday lives. Ve feel that a study in
the laws governing various aspects of land, land tenure systems
and the administrative machinery relating to land are the basis
of any systematic land tenure system. Any study on any land
tenure system and land law reforms will be neither complete nor
0f much significance, if the <foundation thereof, +the land
Policies, are not critically studied. This is because land laws
and the land policies on which they are predicated are meant to
deal with the actual problems faced by the people and society.
Land 1aw deals not only with possession and ownership of land,
but also the rights and obligations of the owner and occupier. In
Short, the formulation of land law requires an understanding of
the concept of land, its definition, land tenure systems and land
adminietration machinery that makes the system tick and of other
laws relating to land. Land policies on the other hand, will
énsure that land is governed and administered systematically for
the benefit of society.

In Peninsular Malaysia the laws relating to land, which
formerly existed in forty three different types of legislation,
both Federal and State, have been consolidated into one -
The National Land Code, 1965 (NLC), which was adopted by all the

@leven states in Peninsular Malaysia in 1966,°



The National Land Code (NLC)> was enacted pursuant to Article
76C4) of the Federal Constitution fér the sole purpose of
ensuring uniformity of law and policy with respect tao 1land
tenure, registration of titles relating to land, transfer of
land, leases and charges in respect of land and easements and
Other rights and interests in land,

The need for a systematic uniform land law throughout Malaya
(now Peninsular Malaysia) was felt as early as 1954, when the
Mission organised by the International Bank for Reconstruction
and Development made a proposal to the Government to have one
single land code and this was followed by the Reid Constitutional
Commission, which also recommended a uniform land law for the
whole Federation. |
OBJECTIVE OF STUDY

The main objective of this study is to examine the present
land tenure system and the related land laws, particularly the
NLC. In this regard, we shall be investigating whether the
e€xisting system of land tenure and land law in Peninsular
Malaysia are adequate 1in achieving the national development
Objectives, particularly the New Economic Policy (NEP). We will
2lso examine the strengths and weaknesses of the related land
laws, particularly the NLC in the light of the National Land
Policy and propose remedial measures where necessary. To reduce
this vast subject to manageable proportions, the study is
1imited. in the main, to the eleven States of Peninsular Malaysia
and to certain aspects of land policy, land laws, planning
legislations and the administration thereof, Accordingly, this

Study consists of:



(a) An Overview of the Land Laws and Land Administration.

(b) The Land Ownership Policy

(c) The Land Disposal Folicy

(d) The Land Use Policy

(e) The National Agricultural Policy

(f) Recommendations.
The foregoing will be discussed in the order above after certain
introductory observations have been made.

Each of the above policy areas is examined in order to
determine how the existing policies are being implemented and to
examine the extent of the British colonial influence on land
policies in the Malaysian land laws and land tenure system. This
study is devoted to identifying the land related problems in
Malaysian development activities as they relate to land laws and
land administration. It is for this reason that the background,
nature and characteristics of Malaysian 1land policies are
discussed in detail in this study.

Land laws, in effect, are an instrument of land policy and
must be seen as such in the context of Malaysian land tenure
system. Fu;thermore. the principal objective of ﬁalaysian land
policy currently seems to run in consonance with the declared
'New Economic Policy! (NEP) of the government. Therefore,
whatever new policies formulated by the states must : be
consonant with the NEP. In this respect, the 'reatruct;ring of
society' seems to be the goal of Malaysian land policy. Land law
however, 1s used by politicians to bring about social and
economic change. Hence, this study, while adopting a policy

orientation, attempts to view law as an instrument which



determines the future management of land resources.

This study also compares the provisions of the NLC relating
to land with those found in the earlier land legislation and
especially that of the Federated Malay States (FMS), (FMS Land
Code Chapter 138> to determine how the NLC overcome the former
and other related land laws.

It also seeks to identify the shortcomings in the present
system under the NLC and to recommend legal and administrative
reforms to rectify the éame.

There appears to have no indepth study of the strengths and
weaknesses of the NLC, the major land law in Malaysia since ‘1966,
This study attempts to fi1ll the vacuum by undertaking a critical
analysis of the law relating to land tenure and land laws and
administration in the eleven states of Peninsular Malaysia.

Land Tenure in Malaysia

Under the NLC in Peninsular Malaysia, all land is vested in
the state. The state may alienate land to an individual, either
in perpetuity or for a term of years, who becomes the owner
thereof. The term ‘owner' is, however, misleading for the state
never divests 1tself of ownership. The true nature of the
relationship between the state and the individual to whom the
State alienates the land is indicated by the requirement that the
individual must pay the state an annual quit rent for the land
alienated to him. As the land alienated to the individual can be
forfeited by the state in the manner préééfibed by law for
failure to pay the annual quit rent, what the individual acquires
is tenure, not ownership. This tenurial system, granted certain

exceptions, is that of landlord and tenant. Land tenure in this




study refers to the system of private ownership, such as it is
described above and individual transactions between the state and

private landowners.

Historical Background
Each chapter of this thesis will begin Dby presenting the

relevant historical background to provide an understanding of
the basic structure of the present system, 1ts characteristics
and problems. Next, each chapter provides a comparative juristic
analysis of the system and 1its underlying concepts and
pPrinciples. As the present system of land tenure and land law in
Peninsular Malaysia 1s historically the product of British
colonial rule, constant references are made to the principles and
underlying concepts of English land law.

The Development of Land Tenure System

In the various chapters, it will be shown that the co-
ordinated system of land administration into which the Land
Tenure system in Peninsular Malaysia has developed was once
mentioned merely as an administrative record mainly for revenue
Purposes, by the state as landlord of the holdings of its
tenantry, Upon the introduction of Torrens System, the pre-
eXisting system was integrated with a system of registration of
titles and dealings in land. Consequently, the Torrens System has
hag » significant effect on the legal relationship between the
State and private land holders. Given this link Dbetween the
DPeratiog and effect of the Torrens System with land tenure in
Peningsular Malaysia, the link is given particular attention ih
this study. |

In developing the FMS, the colonial regime established



a sound administrative systen, expanded the economy and
introduced akher progressive changes including the new system of
land 1law. The ©NLC, 1965, 1is essentially a continuation and
development of the previous more advanced land legislation in the
former FMS. Accordingly, this study will trace the main stream of
past development (including the various reforms that have taken
Place since the inception of the modern 1land 1law and land
administration in the Malay States) to the present day. Although
land 1in Malaysia is governed by the NLC, the contemporary system
0f land is governed by custom and principles of Islamic law,
Particularly the law of succession.
The Powers of State On Land Matters

Malaysia 1s a federation but the federal constitution
reserves certain rights for the states (the state list). Each
8tate has its own legislative and executive powers and can make
laws which are not inconsistent with the laws of the federation,
Land and local government are two of the most important matters
On the state list under Article 76 of the Federal Constitution.
Nevertheless, under Afticle 76(4) of the Federal Constitution,
the Federal Government may make laws with respect to land matters
in a state if such laws‘are enacted to ensure uniformity of laws
and policy in respect of land matters in all states in Peninsular
M'ﬂlaysia. The NLC 1965 was enacted under Article 76(4) of the
Constitution. The NLC itself reserves the power for each state to
deal with the following which are the subject of this study:

(a) Land tenure, relation of landlord and tenant;

registration of land titles and deeds relating to land;

colonisation, land improvement; rent restriction;



(b)> Malay Reservations;

(c) Permits and licences for .prospecting minerals;

(d> Compulsory acquisition of land;

(e) Transfer of land, mortgages, leases and charges in

respect of land; easements; and

(f) Except with respect to Federal Territory, Agriculture and

Foresfry.Aincluding:
(1) Agriculture and Agriculture loans,
(11) Forests.

The above matters will be considered in terms of State-
Federal relationship and the impact thereof on the land tenure
system and land policies in general.

This study contains six chapters, each of which discusses
various aspects of land policies in relation to the land laws
Currently in force in Peninsular Malaysia.

Chapter one discusses the Torrens System of land registration
which has had a great impact and influence on the land tenure
System in Peninsular Malaysia since 1866, Other related land laws
Which have greatly influenced the national land policies are the
Malay Reservations Enactment; the Land (Group Settlement Areas)
Act, 1960 (GSA Act 1960); Padi Cultivators (Control of Rent
and Security of Tenure) Act, 1967, (Padi Cultivators Act, 1967),
National Land Consolidation and Rehabilitation Act, 19066 (FELCRA
Act 1966), the Land Acquisition Act, 1960; and the Small Estates
(Distribution) Act, 1955, There are, however, more than 120 laws
wWhich are related to land administration in Malaysia.=

The roles of the National Land Council, the State Authority,

Federal Lands Comnmissioner, the District Land Administrators as



well as the objectives and functions of the land offices are
observed in terms of their effectiveness in implementing the
various responsibilities assigned to them. Some management
problems of the land aoffice are also discussed.

Chapter Two discusses the land ownership policy from the pre-
colonial period, through the British Colonial Administration to
the post-independence (merdeka) era. This chapter tries to
analyse the changes that have taken place from the pre-colonial
period to the present day in the field of land 6wnership policy.
This chapter will establish how various factors estéblished the
formulation of the <colonial 1land ownership policies, for
Malaysia (Malaya then> and how these policies, particularly the
policy of reserving land for Malays have affected the patterns of
land ownership in Malaysia. This chapter also outlines the
various rights accorded to land owners under the Constitution and
the National Land Code (NLC’.

Following independence <(merdeka), the urge for development
resulted in various land development schemes which incorporated
pProperly plgnned and systematic alienation of land through the
GSA Act, 1960, This chapter outlines the various land development
programmes undertaken by the public and the private sectors,

Chapter Three discusses the NLC and the related land laws
from the point of view of alienation of state land for various
uses: agriculture, bhousing, commerc}al; and industrial. In this
discussion, the meaning of alienation, methods of alienation,
reservation of 1land for various public purposes and the
controversy over Temporary Occupation Licences (TOLs), are

incorporated. The Malay Reservations Enactmente are also examined



in terms of the original objectives thereof: the protective
policy and the policy of ensuring that Malays 1live an
agricultural -life.

Chapter Four discusses land use policy in detail. Land use is
seen here in relation to land development and the effect that
Planning and land legislations have on the land use policy of
the country. Thus, this chapter analyses the role of these laws
and the State Authority as well as the National Land Council in
Shaping the land use policy of the country. Early forms of land
use control and restrictions under the land and planning
legislations pertaining to alienated land are some of the
matters considered in this chapter. This chapter also
includes an account of the machinery of land use control under
land and planning legislations.

Chapter Five focuses on the subject of +the National
Agricultural Policy (NAP) and whether this policy would be able
to change the present position of the small farmers in terms of
the present patterns of land ownership and their income level,
This chapter tries to establish the validity of the allegation
that i1t is not clear how the guidelines formulated under the
National Agricultural Policy and the NEP itself can alleviate
Poverty., This chapter also attempts to assess the role of
different laws‘ in shaping the ©patterns of agricultural
development and the NAP in Malaysia.

The study ends by proposing in Chapter Six, various reforms
to improve the land tenure system and land laws in Peninsulark

Malaysia,



NOTES

1. Kational Land Code, Act 56 of 1665. An Act to amend and consolidate laws
relating to land and tenure, the registration of title to land and of dealings
therewith and the collection of land revenue therefrom within eleven states of
Vest Malaysia and for purposes connected therewith.

2. For a list of laws connected with land administration, see Manual for
Land Administration, Government Printer, Kuala Lumpur, 1980, pp. 423-431.
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CHAPTER 1

AN OVERVIEV OF:

LAND LAVS AND LAWD ADMINISTRATIOR IN PENINSULAR MALAYSIA

HISTORICAL BACKGROUND
Before independence in 1957, Malaya comprised :

(a) The Straits Settlements, including Singapore Island (with
Christmas Island and the Co;os—Keeling group), Penang (with
Province Wellesley), and Malacca. These areas were British
Territory and were administered as Crown Colonies.

(bd> The Federated Malay States (F.M.S.) of Perak, Selangor,
Negri Sembilan and Pahang.

(¢) The Unfederated Malay States (U.M.S)> of Johore, Kedah,
Perlis, Kelantan, - and Trengganu. The Federated and
Unfederated Malay States were British-protected states ruled
by Sultans who were Juridically independent, although
politically dependent on the British Crown.

THE STRAITS SETTLENENTS

In the later part of the 19th century, all the Federated and

Unfederated Malay States and Malacca recognised the early Malayan

Customary land tenure of landholding whereby any person who
Cleared waste land was entitled to occupy it provided he
Cultivated it and handed over one-tenth of the produce to the

State, Penang, on the other hand, was already .subjectéd to

English land law as a result of the passing of the First Charter

Of Justice in 1807. It is to be noted that it was the four

States of Perak, Selangor, Negri Sembilan and Pahang.'which 4
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later became the Federated Malay States, that first enacted the
land legislations introducing Torrens titlel of land
registration.

In the Straits Settlements, with an area of only 1,357 square
miles and a population density of 1,000 to the square mile, the
land problems were of an urban rather than an agricultural
character. Land titles were in the form of leases for 999 years,
until 1838 when leases for 99 years were introduced. Land was
also obtainable on short-term 1leases, but from 1845 onwards,
because flourishing agriculture led to the demand for greater

security of tenure, grants in freehold were issued for lands

Outside the limits of the town.

In 1867, after the transfer of the Settlements to the control
of the Colonial Qffice, the titles for land, both in town and
country, were in the form of leases for terms of 99 or 999 years,
but in 1886, an' ordinance (No.II> which was the Crown Land
Drdinance,2 introduced a statutory forﬁ of Crown title, a grant
in perpetuity, subject to quit rent and subject also to various
lmplied conditions and convenants which hitherto had to be
expressly provided for in the document of title itself. This
Statutory grant continued to be the usual form of title issued.
However, the latter was to restrict the issue of grants 1in
Perpetuity, substituiting as far as possible leases for terms not
€Xceeding 99 years,

Under the Crown Land Ordinance, (in special'circumsfanoes)
grants in fee simple were also issued and revision of rent was
also provided for <(after 1lst January 1915, at the end of every

thirty years). However, in such revision, improvements made
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by the landholder or his predecessors in title were not taken
into account.

The premium payable on alienation of Crown land varied
depending on the category of land. For agricultural land a
Premium of $50 to $100 per acre was charged in the years before
the war (1940), with quit rent af $1 to $2 per acre. The
government also issued ©permits, renewable yearly, for the
temporary occupation of Crown Land. The effect of this policy was
to keep the small cultivators (small fruit and vegétable growers)
On the land. There was also an ordinance to prevent illegal
OCccupation of Crown Lands.

In Penang and Province Wellesley, land was held, as in
Singapore, by grant or lease from the Crown. In the early period,
much confusion and misunderstanding surrounded land transactions,
and this resulted in a great variety of tenures.® There was
little idle land left in the Settlements.

In Malacca, in the last quérter of the 19th century the
tenure of a considerable part of the land in the town was what it
had been since the days of Dutch suzerainty (1641-1866). In many
Cases, possession was evidenced by documents of title in Dutch,
The remainder of the land in the town was mostly held under Crown
leases for 99 years, but there were a few leases for 999 years,
and also some statutory grants. In the country, alienated land
was generally held under statutory grants or leases from the
Crown for o9 yéa#s. but smallholdings owned by Malays were held
Under customary tenure, which was governed by two ordinances,
Damely, the Malacca Land Customary Rights Ordinance which later

became Cap. 125 of the Revised laws of the Straits Settlements



1836, and the Mutations in Titles to Land Ordinance (Cap.126),
The +transfer of customary land was only valid if made to an
individual qualified to become a customagy land-holder, that is a
Malay domiciled in Malacca and any pﬁrgon holding a certificate
from the Resident Councillor of Ma}é&ca that he is qualified to
hold customary land. Every cuékomary land~holder had a
permanent, heritable and transferable right of use and occupancy,
subject to :

(a) the payment of rent or assessment as imposed by law;

(b) the reservation in favour of the Crown of all minerals
and of the right of making roads and so on;

(¢ the 1liability to give free labour for the performance
0of certain customary duties 'for the common benefit of
himself and the other customary landholders' (including
the duty of preparing the sawah for planting and ‘the
simultanecus planting of rice); and 7

{(d) certain restrictions regarding the planting of cfops
considered to be exhausting to the soil., Customary land
which has not been cultivated for a period of three years
‘reverted to the Cfowﬁ. and if‘it appeared that the land
had been used mainly for building purposes rather'thanv
for agriculture, the Governor in Council could declare
that the land was no longer held uhder custcmary,tehure.

o In. Malacca, the rights of a customary land-holder were
registered in thé Mukim Register, and every registered holder
Could charge his interest in the land, by way of mortgage, which
- Ust be registered at the land office. Sales of land for the

Payment of mortgage debts must be held at the land office. All
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transfers had to be registered and when transfers were made, the
ketua kampung (or two other reliable witnesses) must attend so as
to ensure that there was no impersonation or fraud. If the land-
holder was a Muslim, his land must déscend according to the
Muslim law of inheritance, except in the states of Negri sembilan
and part of Malacca where adat perpateh was practised. In these
States, Muslim law could be varied by local custom.4 All land
transactions were supervised by the Collector of Land Revenue,
The Collector had wide general powers under the Ordinance so much
80 that there was a bar to the Jurisdiction:of Courts relating to
Claims‘ in respect of which jurisdictién was given to the
Collector - except where there was express provision to the
contrary.

THE FEDERATED MALAY STATES (FNS)

The FMS which came under British protection by virture of
treaties concluded in the 1870's and 1880's were not technically
British Territory, and the inhabitants did not rank as British
Subjects. Under the aforesaid treaties, the rulers of the
Federated Malay States agreed to the appointment of a British
Resident responsible to the Governor of the Straits Settlemerts
Whose advise they had to accept in all matters, except those
Felating to Malay custom and the Muslim religion,

The first land tenure legislation introduced was the General
Lang Regulations 1879 of Perak. This was followed by the General
Lang Regulations 1882 of Selangor, the General Landrﬁegulations
1887 of Negri Sembilan and the General Land Regulations II of
1889 of Pahang. Hpwever, these early laws were subsequently

replaced by the various Land Enactments and Registration of




Titles Enactments, all of which were later repealed and reenacted
in 1503, The FMS Land Enactment of 1911 and the Regilstration of
Titles Enactment of 1911 repealed the Registration of Titles

Enactments then in force. These 1911 Enactments continued in
force until their repeal by the FMS Land Code of 1926.%

Land tenure in the FMS was regulated by:
(a) the Land Code of 1626;€
(b) The Mining Enactment,” as the Land Code did not apply to

mining land;
(¢) the Land Acquisition Enactment;®
(d) the Malay Reservations Enactment;*® and
(e} the Customary Tenure Enactment!®

There was a Land Office in each of the districts, and 1in
Cases, where districts were sub-divided, there could be more than
Cne Land Office known as sub-district. |

All land not held under title (state land) was vested in the
Fuler of the state, but state land could be converted into
Private ownership by the British Resident of each state, acting
On behalf of the Ruler and in the manner preescribed by the Code.
The Resident could acquire any land needed for public purpose. He
Could declare any land a reserve, and, with the approval of the
Ruler, he could acquire land for residential or factory purposes,
for vegetable gardens and for leasing as mining land. He could
delegate certain of his powers to Collectors. In most districts,
for example, Collectors could, as kdeiegateslwa the Residént
alienate to Asiatics country land of up to ten acres, and could

8lso permit the temporary occupation of state land under licence

Or pending the registration of title,
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There were five classes of land, namely:
(a) town land;
(b) village land;
) country land exceeding ten acres in area;
> country land not exceeding ten acres in area; and
(e) foreshore and sea bed.

Town and village lands were generally alienated by auction,
the conditions of the auction and the reserve price being fixed
by the Resident. The document of title was either a grant or a
lease, and the word ‘grant' was defined as including a lease of
State land in perpetuity or for a term of not less than 698§
years,'' The Code made the rent of all land alienated after 3ist
December 1909 subject to periodic revision, at intervals of not
less than thirty years. In fixing the new rent the Resident could
Not take into account any improvements made by the proprietcr or
his Predecessors. The revisable rent system was an obvious means
°f protecting the rights of the state, of enabling it to share in
the increased value of land, and of preventing, the excessive
8cCumulation of land by single 1ndiv1duals,‘2\\The rent revision
Could result either in enhancement or reducti;p. Unlike the rest
©f Malaya, in the FMS, that legislation did éot prescribe the
Percentage by which rent could be increased. }

For country land exceeding ten acres, a document of title,
Whether grant or a lease was issued. For holdings of country land
0f less than ten acres (land of the small-holders), title was
&Stablished by an entry in the Mukim Register, or a grant or
lease of state 1land, Such land was subject to an implied

condition that the land had to be continuously cultivated in a



Proper manner, to the extent of one-half of the total area and
the proprietor in default in this regard for a period of three
years lost his ownership rights. Premium was at the Resident's
discretion, and quit rent was at the rate of $1 for the first six
Years, and thereafter, the rate was $4 per acre. For land less
than ten acres the premium varied, and the quit rent was $1.60-
$4,00 per acre for first class land. The Resident could impose
Other conditions on the <cultivator such as specifying the
bParticular crop to be cultivated or the Resident could make rules
Compelling the proprietors or occupiers of rice lands to give
their labour free for the performance of such works and duties
85 could be for the common benefit. The Resident could also
declare an area of land as an 'irrigated area' which could only
be used for rice cultivation.

C.K.Meek'® observes that in the FMS, the land system has not
deVeloped along the lines originally projected. In other British
dependencies such as Uganda, it was originally considered that
there should be two distinct types of ‘title: one suited to
European and coﬁmercial interests, and the other suited to
hative occupiers. To meet the needs of the former, a sysﬁem of
Fegistration based on the Torrens system was introduced and a
form of registered title was provided which conferred the fullest
Measure of ownership considered compatible with the rights
eéserved +to the government. Thus an accurate survey of the
‘ 1andholdings was required. In the case of native holdings no such
elaborate procedure was necessary and the only test
Pecognised was that of oécup&ncy. Thus, a special register of

land helq according to native law and custom was introduced, and
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any person registered therein obtained a permanent right of use
and occupancy in his land. This right, although transferable and
transmissible, fell very far short of ownership in the English
sense,'4 and since it was no more than a right of occupancy it
did not confer the right to lease or charge the land. The land
was not accurately surveyed and transfer was carried out by
merely altering the name in the Collector's record. This simple
System was adequate to the requirements of the country.

There was no significant difference between the dual system
0f the customary title and;a registered title. The occupant of
land held by ﬁativé custom was now the owner of land held by
€ntry in the Mukim Register. He possessed a document of title
which.could be charged or leased, 1its area was surveyed, dealings
had to be exécuted in a statutory form duly attested, and the
instrument had to be registered before it became effective. The
Only difference between the native grant and the registered title
Was that in the case of the 1latter, the registration was
Metropolitan, while iﬁ the case of the former it was local.'®

It could be said that the new system was a signal success,
The early difficulties <c¢reated Dby unsurveyed land had
diSappeared and 1t was said that not one percent o0f the
transactions involving registration called for the intervention
of a lawyer. But others maintain that assimilation of the native
Customary title to that of the European registered title has not
been an unmixed blessing; it conferred on the peasant a title
the value of which he did not understand, except as a means
of raising cash, and so made him an easy prey to the Chinese and

Indian moneylender., '® The introduction of the Malay Reservations



Enactment in 1913,'”7 {first in the FMS and later the Unfederated
Malay States (UMS) was aimed at cufbing the activities of the
non-Malays from buying Malay lands indiscriminately. It was a
measure for securing the land interests of the native population.
Under this law, the British Resident with the approval of the
ruler of the state in Council, could declare any area of land
within the state to be a Malay Reservation. Any state 1land,
reserved forest, land reserved for public purposes or alienated
land, could be included in such Reservation. No state land
included wifhih é Réservatidn could be sold, leased or otherwise
disposed of to any person other thén a Malay, and there were
general restriction on transfers, charges, and leases to person
other than Malays. There were restrictions as to dealings 1in
holdings by attorneys, and also as to caveats. No lien by deposit
of the issue document of title for any Malay holding as security
for a debt is capable of being created in favour of any person;
no Malay holding in a Reservation may be attached in execution of
a decree or order of any Court; and no Malay holding in a
Reservation shall vest 1in the Official Assignee on the
bankruptcy of the proprietor. Reservation lands may, however, be
charged to the Government, and to approved co-operative societies

and some financial institutions.

Another feature of the land legislation of the FMS was the
Enactment which deals with Customary Tenure (Cap.215). The
concern of the Enactment was the customary land law of Malays

belonging to certain districts of Negri Sembilan.'® Among these
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tribes, land was customarily bheld by females and the enactmy,
provided, inter alia, for the rectification of registers in whi,
males had in the past been wrongly entered as customary holde,,
0of land. Under the Enactment, no customary land or any interagy
therein may be transferred, charged, transmitted or otherwigg
dealt with except in accordance with the custom. It was nnt
possible, therefore, for a grant to be issued for any customary
land, nor could customary land be transferred or leased to any
person other than a female member of any of the tribes specified,
and there was a special pfbvision permitting the charging of
customary land to the Collector (now District Land Administrator
(DLAY) or to a recognised local co-operative society. " The
restrictions against leasing was also relaxed in respect of the
leases not exceeding twelve months.

Before the land could be transferred, charged or leased, the
consent of the lembaga or headman of the tribe was required; but
the Collector may override the lembaga when the latter
unreasonably refuses consent Or appeared to give a consent which
was contrary to custom. The Collector was also empowered to give
a life occupancy of land to a son, or a maternal uncle of a
deceased holder, who, though having left a female customary heir,
has left no female issue, or no issue nor maternal sister. The
Customary heir becomes the registered owner of the land, but the
11fe~oc¢upant and the registered owner become jointly responsible
for the rent due to the State. Where the deceased left no
Customary heir, the Collector may order the estate to be s0old and
the proceeds paid to the deceased's son or maternal brother, or

in their absence, to the Islamic Religious Fund (baitul-mal).)
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As regards ancestral land and acquired land, there is a clear
distinction between them, although the latter in due course
becomes ancestral land.'® This distinction has been significantly
made clear by the development of rubber and other plantation
crops which 1llustrate the principle of all native systems of
landholding that all land-holders should be free to dispose of
the results of their own individual efforts. Rubber land has now
become heritable by males as well as females, and the claims of
children are preferred to those of the matrilineal kin. A similar
deveiopment occurred in the Gold Coast with regard to
cocoalands. 2@ Formerlyva husband in Negri Sembilan had no rights
in land, nowadays, he has right to a half share of rubber land
which has been acquired and developed jointly by himself and his
wife., This is known as bkarta sepencharian 2' This is a radical
reform, since it makes 1t possible for tribal land to be held by
persons who are not members of the tribe. In this regard, it is
to be noted that by native law the sale or mortgage of ancestral
land outside the kin or tribe was strictly forbidden, and if the
holder of the ancestral property, tq which  there were no
immediate heirs, wished to dispose of it, she 22 had to grant an
Option to her own clan or tribe before seeking a purchaser
@lsewhere. This situation seems to have changed and wouid not in
8ny case apply to plantation land.

In the case of 1land held under adat perpateh in Negti
Sembilan, they were regulated by Negri Sembilan Laws =**® and they
were now governed by the Customary Tenure Enactment (Cap 215) of
the FMS. Under the Small Estates (Distribution) Act,1955, special

Provisions were laid down to regulate dealings in and succession
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to such customary land.

By the Charter of Justioe.1826. Penang and Malacca saw the
introduction of English 1land law based on the deeds systen,
subject to local circumstances and customs. The Indian Act of
1839 <(commonly known as the Straits Land Act) was enacted and
continued 1in force until the ©passing of,Iinter alla, the
Conveyancing and Law of Property Ordinance and the Registration
of Deeds Ordinance in 1886. In Malacca, provisions had to be made
to deal with the then existing land tenure in order to bring it
in line with the English deeds system being practised in Penang.
Legislation was passed to abolish rights in respect of lands
granted by the government of Malacca to private individuale prior
to British occupation and also to regulate and: preserve the
incidents of Malay customary tenure then in practice. The
Conveyancing and Law o0f Property Ordinance later became
Chapter 118 of the Revised Laws of the Straits Settlements
1936 while the Registration of Deeds Ordinance became Chapter 121
0f the Revised Laws of the Straits Settlements 1936, It is to be
noted that the Registration of Deeds Ordinance (Cap 121) and the
Conveyancing and La& of Property Ordinance <(Cap 118) were not
applicable to customary land in Malacca. These two Ordinances
were finally replaced by the National Land Code (Penang and
Malacca Titles) Act 1963 (as amended)2+ which provided the
framework for conversion of the deeds system then in force in

Penang and Malacca to the Torrens System in force in the Malay

As for land held under Naning custom 2% the incidents of

tenure were not regulated by the substantive provisions of the

- 23 -



Malacca Lands Customary Rights Ordinance IX of 1886 then in
force.®S But the said Ordinance acted as a mechanism for having
adat Naning disputes taken to court.®7 Under the new NLC (Penang
and Malacca Titles) Act 1963, such incidents of tenure under
Naning custom are now included and preserved. Thus under the 1963
Act, all customary lands in Malacca are now governed under part
VIII of the said Act which provides that such lands, formerly
registered 1in . the Mukim Register maintained under the 1886
Ordinance, are to be so endorsed on the Malacca Customary Land
Register=® maiﬁtainéd thereunder. Thus, the pre-existing
legislation dealing with customary 1lands in Malacca is now
repealed. We now turn to the situation in the Unfederated Malay
States (UMS),

THE UNFEDERATED NALAY STATES (UNS)

Generally, the land legislation of the Unfederated Malay
States gradually assimilated that of the FMS but an examination
0f some of the legislations of the former 1is nonetheless
useful,

In the Unfederated Malay States, (UMS) land tenure took the
form of early Malay customary tenure influenced in some
instances, particularly in the northern states by Siamese law, By
the late 19th and early 20th century, Torrens legislation similar
fD that of the FMS were introducéd. These as amended from time
to time, were finally replaced and consolidated by the National
Land Code 1965 which was passed  with the objective of
lntroducing a uniform system of land law and land administration
in the whole of Peninsular Malaysia.

Lands held under the Malay custom of adat temenggong = in
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both the FMS and UMS were regulated by the aforesaid laws then
in force 1in each state. Vith their conversion and classification
under the aforesaid laws as either mukim or Malay reserve
land, they were now governed by the relevant provisions of the
National Land Code 1965 (NLC) , and the respective State Land
Rules and also by the respective Malay Reservations Enactments in
force.

Johore

Johore <came under British influence beginning 1in 1895 when
the Sultan of Johore undertook to receive a British Agent
exercising the functions of a Consular Officer. In 1914, the
Sultan agreed to receive a British Resident General Adviser whose
advice must be asked and acted upon in all matters affecting the
general administration of the country except those relating to
Malay religion and custom.

In Johore, prior to 1910, small holdings were occupied by
Malays and Chinese under an unwritten customary law, which
conveyed a Ulimited right of ownership. The clearing of land
created for the occupier a proprietary tenant right, transferable
and heritable. But this right was conditional on certain personal
services, the maintenance of cultivation and the payment of a
r°yalty on produce to the state. Large holdings were taken up by
Europeans, Chinese and others, under leases or permits granted by
tbhe Sultan, and the conditions of tenure included reservation of
Mineral rights and certain powers over forest lands, provision
for re-entry for public purposes, and a cultivation clause.30 In
"e910, land legislation similar to that of the FMS was introduced

and this, with numerous amendments, was consolidated as Chapter 1
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of the 1935 revised edition of the laws of Johore. The right to
alienate state land was reserved to the Sultan in Council and
there were the usual provisions regarding the revision of rent,
although an enactment in 1943 made it possible for the Sultan,
upon application by the proprietor of any land, to rescind any
previous condition in the document of title, to impose any new
condition, and to reserve a fresh rent. State land could be
leased for a term not exceeding 100 years, and there was a
general.provision that, after any land had been alienated for
agricultural purposes under permanent title, no right to mine the
land could be granted except with the special sanction of the
Sultan. There were penalties for the illegal occupation of state
land or of land alienated for mining andlpublic purposes.

Country lands of 100 acres and less could be alienated under
grant or lease or under title by entry in the Mukim Register, and
NO claim to land was valid unless registered - the Collector was
equired to keep all record of transactions.?®®

In 1036, the Malay Reservations Enactment was enacted with a
View to preventing interests in land from passing out of the
hands of the Malay.people. Its provisions are similar to those of
the corresponding act of the FMS which has been described above.
Under the Labour Code (Amendment) Enactment 1936, employers were
'equired to set aside land (one-sixteenth of an acre for each
labourer who hae dependents) suitable for use as allotments or
Brazing land.

Land taxation ' in Johore took the form of a premium on
a8lienation varying from $1 to $100 an acre for agriculture or for

Bining burposes, and from 10 cents to 50 cents a square foot for
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residential or commercial purposes (unless the land is auctioned)
and an annual quit rent varying frdm 60 cents to $4 an acre on -
all land (except in a few cases where titles are rent free).
Kelantan

Prior to 1909, the states of Kelantan, Trengganu, Kedah,
Perlis ahd adjacent islands were under the suzerainty,
protection, administration, and control of Siam. In 1909, the
Siamese government through the Anglo-Siamese Treaty transferred
all powers over ‘the states to Great Britain. In 1910, under
Article 2 of a treaty concluded between Great Britain and the
Sultan of Kelantan whereby the Sultan agreed to receive a British
adviser whose advice was to be followed in all matters of
administration other than those relating to the Islamic religion
and local Malay custom. The Sultan also agreed not to enter into
any agreement concerning land or to grant any concession to, or
by, any individual or company other than a native or natives of
Kelantan, without previously obtaining the consent of His
Majesty's Government; provided that, should the area of the grant
Or concession not exceed 5000 acres of agriculture land or 1000
aCcres of mining iand,'the written consent of the Adviser thereto
Would suffice.®2 In 1939, 32,000 acres of rubber land were owned
by registered companies or large private owners, and the
wWhole of the remaining cultivated area was owned by small
a@griculturalists.

There were no land registers kept prior to 1881 in Kelantan,
the disposal of land being in the hands of local headmen acting
On behalf of the Sultan. But in 1881, greater security of tenure

Wae made possible by the introduction of a system of registration
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of changes of tenure., In 1926, a Land Enactment was brought into
force embodying> the principles o©0f the Torrens System of
registration of title, but this was superseded iﬁ 1938 by a new
Enactment (No.26). However the principles of the Torrens System
were retained.

All lands, including state land were vested in the Ruler, who
could alienate it in the manner authorised by the Enactment and
not otherwise. The Ruler could impose any restrictions in
interest on the alienation as he considered fit. The Sultan in
Council could delegate to his Adviser of Land and Mines and also
to Diétrict foicers his powers as regards alienation and
OCcupation of land. He could alienate under lease any state land
for mining purposes on any terms that he considered fit and, with
the consent of the proprietor of any land alienated for
agricultural purposes, he could alienate the whole or Any part of
Such land under lease for mining purposes. All tin, gold, coal,
Petroleum and other minerals were the property of the state and
RO document of title other than certain specified mining titles
conferred any right to remove such minerals. The Sultan could
reserve anf.land for public purpose.

In Kelantan, land was divided into the same classes as in the
FMS and there was also provision for the revision of rent ai
intervals of fifteen years, although no such revision could
Increase the rent by more than 25%. Other conditioﬁe were similar
to those in the FMS land enactment except that a significant
feature 1s the restriction placed on the sub-division of lots.
The minimum area into which a piece of land could belsub~divided

Was One quarter of an acre,®® although the Sultan could, in any
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rarticular case, authorize a smaller sub-division.

Vith regard to land dealings, all registered land-holders
were given the rights to transfer, charge, or lease their land,
but leases could not be for a period longer than thirty years.
Another significant clause was section 104 which provided that
“"the Land Registrar shall not register any transfer, charge, or
lease of land by a native of Kelantan to a party who is not a
native of Kelantan until such transaction has received the
Sanction of the Sultan in Council, subject to the imposition of
Such restrictions in interest and such conditions in the document
0f title and such terms of rent therein as he may think fit. Any
Such transfer, charge or lease shall be null and void unless the
bPrevious sanction of the Sultan 1in Council shall have been
Obtained".

One stringent provision under the Enactment was that in the
Case of any breach or default in the observance of the conditions
(express or implied) of any document of title, the District
Officer could, re-enter the land, and, upon registration of
SUch re-entry, the land was forfeited to the Ruler and the title
©f the 1land extinguished. In addition, the failure of the
Proorietor of any land (which did not exceed ten acres in area),
to cultivate it continuously, could result in-the land being
re-possessed by the District'Officer. Failure to pay the land
rent empowered the District Officer to re-enter the land and
fina1ly the land could be sold by auction, (section 179).

As in other Malay states, the Kelantan Malay Reservations
Enactment (No.18 of 1630), had the vusual restrictions on the

alienation 0of reservation land to non-Malays.
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However, Malays could grant a month-to-month tenancy to a
non-Malay of land, which is situated within the boundaries of a
town. With the.approval of the Sultan, a Malay could grant to a
non-Malay a tenancy of not moré than three years of land within
the boundaries of a town. Flexibility modification was introduced
gy amendment No.8 of 1940, which empowered the Sultan to
approve the alienation, transfer or transmission of any
reservation land to any person who was not a Malay. This policy
could have negative effect on the overall Malay reservations
policy unless a set of procedure or rules were laid down to guide
the Ruler in Council from the indiscriminate use of the Sultan's
power. However, this power was used cautiously by the Sultan.
Kedah

As the land tenure legislation for the State of Kedah was
Similar in principle to that of the FMS, it need not be described
here in detail. However, it had a few outstanding features which
merit elaboration.

All lands in the state were vested in the Sultan. Certain
powers of alienation could be delegated by the President of
the State Council to the Land Alienation Board, the Director of
Lands or any Land Officer. The Board was empowered, if all its
members agreed, to alienate country land of up to five hundred
relongs.®4 A Land Officer could alienate land to a Malay only
for rice cultivatién. No state land could ©be alienated until it
had been surveyed.

Titles to town land or country 1land exceeding fifty
relongs, was known as Surat Futus Besar, or Lease of State Land:

whereas land title issued to any country land not exceeding fifty
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relongs was called a Surat Putus Kechil. These were titles issued
by the sultans *# of Kedah. Land alienated under grant.could.
Subject to rental and cultivations conditions ©be held
in bperpetuity. In the absence of any restriction in interest in
the land title, a proprietor had the right to transfer, charge,
Or lease his land, If he is a Muslim, then on his death his
Property will devolve according to the Muslim law of inheritance
(hukum faraidd>. The Kedah Malay Reservations Enactment (No.63)
differed from the Malay Reservation Enactment of other states in
that in Kedah, state land could be alienated to a Siamese as well
25 to a Malay, provided the Siamese was certified by the Director
©f Lands to be an agriculturalist permanently resident in the
State and no land owned by a Siamese could be transferred to a
Person who was not either a Malay or a Siamese. All documents of
title could be charged to any one; but, if the chargor did not
Pay the money due, the land, if owned by a Malay could be sold
Only to a Malay, and if owned by a Siamese, could be sold only
to a Malay or a Siamese. A lease could be granted by the owner to
'any person' for a period of not more than three years, but
bendang or rice land could not be leased by a Malay to any other
than a Malay, or by a Siamese to any other than a Malay or a
Siamese., The definition of a Malay in the Kedah Malay
Reservations Enactment, however, has been revised and a Malay is
NOW defined as "a person professing the Muslim religion and
habitually speaking the Malay language, of whose parents one at

least ig a person of Malayan race or of Arab descent," =€
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Perlis

A British Adviser was accepted by the Raja of Perlis in
1609 as a result of a treaty concluded between Great Britain and
Siam. In 1030, a treaty was signed by which the Perlis Government
8greed to continue to be under the protection of Great Britain,
which exercised the'right of suzerainty. The state was governed
by the Raja of Perlis with the assistance of a State Council. As
& matter of policy, the state in encouraging cultivation of rice,
adopted a lenient attitude to the unauthorised occupation of
state land.

Land was alienated in 1916 and afterwards entered in the
Register of Milik or register of approved applications, pending
demarcation or survey. When the Second Vorld Var broke out the
©ld grants and the entries in the Reglster of Millk were
replaced under the Land Code of 1937, by entries in the Mukim
Register for country land not exceeding fifty relongs,®” and by
Large Grants for town-village and for country land exceeding
fifty relongs.

The consolidating legislation was the New Land Code (No.ll of
1356 A.H.) which amended the previous law relating to land,
registration of title, and the collection of land revenue. It
declared the entire property in and control of state land to be
Vested solely in the Raja. The president of the State Council was
Biven the power to alienate land, in accordance with the
Provisions of the enactment. Every document of title to land,
Other than a lease of State land was deemed to be in perpetuity.

The right over waters of whatever nature was vested in the

Raja, and the right to all mines, minerals and jungle produce on
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alienated land was reserved to the Raja.

The Perlis Malay Reservations Enactment (No.7 of 1353 A.H
&mended by No.11 of 1354 A.H) similar to the Malay Reservations
Enactment of Kedah as described above. However, the main
difference is that the Perlis Enactment prohibits the lease of -
reserved land to any one for a period of up to three years. No
reservation land held under a document of title by any Malay may
be mortgaged, charged, or leased to any person who is not a Malay
or Siamese. In addition, no Malay or Siamese holding in

reservation may be attached in execution of a decree or other

Arder of a Court.
TTengganu

The revised land legislation of Trengganu (by Enactment No.3
of 1357 A.H.), came into force on the 1lst January 1939. The most
Significant change introduced by the new enactment was the
Safeguarding of Malays from the loss of their 1land, by the
Provision prohibiting Mukim Register titles from Dbeing
transferred or charged to other than Malays. In addition, the
distribution of small estates was transferred from the Courts to
the Collectors so as to ensure speedy settlement of distribution
Suits. In the past, failure to distribute the estates of deceased
Persons according to the provisions of the law had been one of
the Chief weaknesses o0f land administration in Trengganu
Particularly and in other states generally.

The new Land Enactment followed generally the legislation of
the FMS, but with some differences. The entire property in, and
Ccontrol of state land, was vested solely in the Sultan, who could

delegate many of his powers to the Commissioner of Lands. There
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were five forms of document of title.==

In Trengganu, country land under ten acres was divided into
two classes, namely, .Mukim‘landGQ and land held under a Grant
Kechil., The vproprietor of Mukim land was deemed +to have
Permanent, heritable and transferable right of uée and occupancy,
Subject to certain cultivation condition and other conditions., In
terms of dealings, he could only transfer or lease his holding to
& person or persons entitled to hold Mukim land and in the case
©f a lease the period could not exceed three years. Mukim land
Could not be charged except with the express permission of the
Sultan in Council and then only if the charge was in favour of
the government or of a person entitled to hold such land. Nukim
land was not liable to attachment by order of the Court, and no
Court could recognise or give effect to any equitable mortgage,
Charge or lien made by deposit of document of title in favour of
a1y person not qualified to hold Mukim land, nor would any court
deal with or determine any matter relating to MNukim land in
&ccordance with any principle of equity in favour of any such
Person, One disadvantage in relation to Mukim land is that it
Could not be planted with commercial crops and in default of this
Condition, the Sultan in Council could cause it to be forfeited
Or could approve the issue of a grant kechil in exchange.

Having discussed the varied land tenure systems prgctised’
bEere the introduction of a unified and modern land tenure
System in Peninsular Malaysia, it is now proposed to see the
birth of a more unified and modern system of Land Administration

in the Peninsula.
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THE BIRTH OF A UNIFIED SYSTEN OF LAND ADNINISTRATION ANRD LAND LAV

From the above discussion, it can be seen that there are now
two main separate legislations governing land matters in
Peninsular Malaysia, and these are the NLC (Penang and Malacca
Titles) Act 1963 which is applicable only to Penang and Malacca
and the National Land Code 1965 which 1s applicable to the whole
0of Peninsular Malaysia. The introductiop. of the VNational Land
Code (NLC) 1in 1966, unified the whole system of the land -law and
land administration in the Peninsula. As . for Sabah and Sarawak,
the Sabal Land Ordinance and the Sarawak Land Code apply in the
two states respectively. The operation of the two major laws in
Peninsular Malaysia which provide for the Torrens system of title
registration in Malaysia 1s supplemented by the various
subsidiary legislation passed by the respective states 1in
Peninsular Malaysia. The two main legislations as stated above
not only make provisions for a system relating to registration of
dealings in land but also for the substantive law governing such
dealings and interest in land.

Notwithstanding the fact that land is a state matter, #° under
Article 76(4) of the Federal Constitution, the Federal Government
may make laws with respect to land matters in a state if such
lawe are enacted to ensure uniformity of laws and policy in
respect of land matters in all states.4' However, this Arficle
-has been challenged unsuccessfully, in the Federal Court as in
the case of East Unlon (Malaya) Sdn Bhd v. Government of The
State of Johore & Government of Malaysia.4*® In this case, the
applicant company applied for a declaration that section 100 of

the NLC enacted by the Federal Parliament is void on the ground
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that it is ultra vires Article 76(4) of the Federal Constitution
in that the section deals with a subject with respect to which it
has no power to legislate. However, the Federal Court dismissed
the suit on the following grounds:

..."The sole test is simply this: does the impugned provision enacted by

Parliament ensure uniformity of law and policy? If it does, it Iis

constitutional, regardless of the position previously. If it does not, it

is unconstitutional. By this test, the impugned section is within the
power of Parliament to enact."
Such powers of the Federal Parliament are not exercisable with
regard to the States of Sarawak and Sabah ™3.

With regard to land held under the English deeds system in
Penang and Malacca, such lands are now 1in the process of being
converted to Torrens title similar to that under the NLC, 1965.
In the case of Uland held under customary tenure (Malacca and
Negri Sembilan), they are recognised and preserved as such wunder
section 4 (2) (a) of the NLC, the respective provisions of the NLC
(Penang and Malacca Titles) Act 1963 and the Customary Tenure
Enactment (FMS Cap 215). With the exception of Penang and
Malacca, all states in Peninsular Malaysia have Malay
Reservations laws which operate 1independently of the NLC and will
prevail over the latter in cases where the provisions of the
latter are 1inconsistent with those of the former."4™™ Under the
present NLC, the validity and past operation of anything
done wunder any previous Jland Ulaw are preserved provided that,
unless provisions to the contrary are expressly provided
for, any right, obligation, privilege or Iliability existing at
the commencement of the present land legislation by virtue of any

such previous Jland law will now be subject to the respective

provisions of the present land legislation.
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AR OVERVIEW OF THE NATIORAL LARD CODE, 1965.

Under the NLC, all lands alienated by the state under the
provisions of the Code, which have been surveyed, will be held
either under a Registry Title (for town or village Uland or for
country land exceeding four hectares (ten acres) or Land Office
Title, (for country 1land less than ten acres or Jless than four
hectares) both of which are documents of final title.

The Malaysian Jlegal system, adopts the principles of English
law. However, section 6 of the Civil Law Act 1956 which is
applicable to the whole of Malaysia, categorically excludes the
application in Malaysia of English land tenure which would
embrace all rules of law including English equitable principles
relating to the incidents of land tenure. This can be seen 1in the
observation made by the Privy Council in United Malayan Banking
Corporation Bhd & Anor v Pemungut Hasil Tanah, Kota Tinggi as
follows:

The National Land Code 1is a complete and comprehensive code
of law governing the tenure of Jland in Malaysia and the
incidents of it, as well as other 1important matters
affecting land there, and there is no room for the
importation of any rules of English law in that field
except in so far as the Code itself may expressly provide for
this, as in Tan Vee Choon v Ong Peck Seng.ze"

However, the foregoing observation of the Privy Council,
notwithstanding, the better view is that the prohibition imposed

by section 6 of the Civil Law Act 1956 may not be absolute.
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While the National Land Code professes to be a complete and
comprehensive code of law governing the tenure of land in
Malaysia and 1its 1incidents, it does not, however, make provision
for certain matters relating thereto."47 In the matter of private
dealings for example, the NLC provides for the regulation of the
rights and obligations of the respective parties only from the

stage of registration onwards but not for the period prior to

registration. Accordingly, in the absence of any provision,
express or implied, prohibiting the application of English
equitable principles relating to land tenure, it may be

appropriate that resort be had to such English equitable
principles as regards the nature and incidents of the various
kinds of dealings 1in land in respect of the period prior to the
registration._40 Such application should, however, not be in
conflict with the stated aims and objectives of the Torrens
system (see also Haji Abdul Rahman & Anor v Mohamed Hassan; Devi
v Francis; and Chin 'Choy & Ors v Collector of Stamp Duties).
POWERS OVER LAND

Before we describe who has the power over land matters 1in the
Peninsula, it iIs 1iImportant that we trace the history of the
subject to which we now turn. Before Independence a subject could
be wholly federal or state or partly federal or partly state. In
the case of the latter, the federal legislature had power to make
law, but such law had to confer executive authority on the states
and Settlements. In particular, under clause 48 of the Federation
of Malaya Agreement, the Federal Legislature had power to
legislate with respect to compulsory acquisition of landEO; land

legislation to the extent of ensuring a common policy and a
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common system of administration, but having regard to customary
tenure and usage and other necessary variations 1iIn any state or
settlement; conveyancing and Jlaw of property; registration of
titles and registration of deeds; mortgage and charges 1interest
restriction51; and Malay Reservations to the extent of ensuring
common policy,152 such federal Jlaws had (except so far as matters
of policy common to two or more states or settlements were
involved) to confer on states and settlements executive authority
over the subject of the legislation.

However, the Federal legislature did not use the power to
make uniform land laws for the whole country. As a result, there
still existed 1in 1956-57 separate land enactments for both UMS
and FMS and for the two settlements.

The Royal Commission headed by Lord Reid,S3 appointed in 1956
to draft a Constitution for independent Malaya, considered the
position unsatisfactory. While recommending that land should
after Merdeka remain a state subject, they commented in paragraph

84:

-..but_._._it is desirable with regard to many State subjects that the laws
in force 1in the various States should be as uniform as possible. We
therefore recommend. .. that parliament should have power to pass an Act on
any State subject but that such an Act should not come into force in any
state until it has been adopted by an Enactment of the State Legislative
Assembly, and that in adopting such an Act the State Legislative Assembly
should be entitled to make such modifications as i1t deems
appropriate.... In making this recommendation we have particularly in mind
legislation with regard to land and kindred subjects. ...

With regard to land, the Commission observed that the
existence of so many land enactments was far from satisfactory.

One of the members of the Commission, Sir William McKell,
then Retired Governor-. General of Australia, pointed out that the

National Land Code, making provision for uniform land law, is of
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such importance to the future of Malaya that the federal
Parliament should, after consultation between the Tfederal and
state governments, have power to apply the Code 1in any state or
states that fail to adopt Iit.

Eventually, the government published a White Paper setting
out their views and decisions. With regard to federal power to
legislate on land, the White Paper said the intention was that
Parliament should have power to make laws with respect to Iland
only for the purpose of ensuring uniformity of law and policy. A
number of drafting amendments have been made to the
recommendations of the Commission with regard to the division of
legislative and executive powers between the Federation and the
States. In general, however, the White Paper stated that the
recommendation of the Commission as set out in the Sixth Schedule
to their draft Constitution for the Federation would be accepted.

With regard to land, the scheme of the Federal constituition
currently in force may be summarised as follows:

() Land is a State subject (item 2 of the State List in the
Ninth Schedule). Revenue from land is assigned to
states, (item 2 part 111 of the Tenth Schedule).

(b) The general rule now is that legislative and executive
authorities always go together. Thus, over land, states
have both 1legislative and executive authority. Only the
State Legislative Assembly may legislate with respect to
it: Parliament may not. And states also have executive
authority over land [Article 74(2) and 80(1l) & (21)3.

(c) Notwithstanding the general rule that Parliament may not

legislate with respect to state subjects, under Article
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C))

O

76, Parliament may exceptionally do so for the two
purposes set out 1in paragraphs (@) and (b) of clause (1)
of that Article or 1if so requested by the Legislative
Assembly of any state, subject to restrictions 1in clause
(2) thereof. However, any such federal law does not come
into force 1in any state until 1t has been adopted by the
legislature of that state which may make such
modifications as it likes or even repeal it.

There 1is, however, a special provision with regard not,
to land generally, but to the following aspects of land
namely: "land tenure, the relations of landlord and
tenant, registration of titles and deeds relating to
land, transfer of Iland, mortgages, leases and charges in
respect of land, easements and other rights and interests
in land, compulsory acquisition of land, rating and
valuation of land.® With regard to these matters, Article
74(4) expressly provides that Parliament may make laws,
for the purpose only of ensuring uniformity of Ulaw and
policy: and that these lawscome into force in states
without the necessity of being adopted by their
Legislative Assemblies and that the latter have no power
to modify them.

Article 80(2) provides that with certain exceptions the
executive authority of the Federation does not extend to
state subjects, and by Article 76(3) which deals
specifically with Jland, that so far as federal law made
under Article 76(4) makes provision conferring executive

authority on the Federation, it shall not operate 1in any
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State, unless approved by resolution of the Legislative
Assembly of that state.

Under the Federal Constitution of Malaysia, land 1s thus a
state subject6“* and the Federation has no power over Jland matters
except under Articles 83, 84, 85, 86, and 88 of the Constitution,
that 1is 1in relation to the reservation and dispositions of
land held for Federal purposes,56 However, the Federation at
present has powers to legislatese to the extent of ensuring
common policies on land matters and a common system of land
administration and such powers have been exercised in the
legislation of uniform land laws, namely: the NLC Act 56 of 1965,
the Small Estates (Distribution) Act, 1955, the Land Acquisition
Act, 1960, and the Land (Group Settlement Areas) Act,1960.

The states own and control the Jland within their respective
state boundaries. The executive functions pertaining to land
matters are vested 1iIn the states and the supreme authority 1in
each state on questions of land administration 1is the Ruler-in-
Council. Therefore, land administration is one of the most

important functions of state governments 1in Peninsular Malaysia,

but due recognition67 of that Tfact is not apparent in all
quarters. Revenue from land taxation accounts for a major part of
the state”s annual income60 as shown in Appendix 1.2. The
products from land, chiefly rubber, oil palm, tin, cocoa, and
coconuts,have contributed to the economic development and
prosperity of Malaysia, in the form of export taxes. Therefore,

the <correct utilisation of land and the proper administration
thereof is essential to ensure thefuture prosperity of the

country. However, direct revenue derived by the states fronm
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land premia and land rents are not nearly as substantial as they
could be with effective land administration.
BACKGROUND TO MODERN MALAYSIA: LAND ADMINISTRATION

The nation state of Malaysia was formed 1in 1964, comprising
thirteen states with a total land area of 127,316 square miles.
It is divided into three parts:

<a> Peninsular Malaysia, also known as Vest Malaysia and

formerly known as Malaya;

(b) Sabah, formerly known as North Borneo;

<c) Sarawak.

Both Sabah and Sarawak are often referred to as East Malaysia
or "Borneo Territories” (a ternm used in the Malaysian
Constitution). In terms of land administration, the East

Malaysian states do not form an administrative entity and have

little 1In common. However, both the Peninsular Malaysia and East
Malaysian states have adopted the Torrens systenm of land
registration. The two regions of Vest and East Malaysia are

separated by about 400 miles of the South China Sea. Figure 1.1
shows Malaysia and its adjacent territories. Political and
administrative divisions of Peninsular Malaysia | Malaya]

including Malay Reservations, are shown in Figure 1.2.so

Malaysia is a monarchy and the sovereign, known as the Yang
di Pertuan Agong, is elected for a five year term from among the
Sultans (Rulers) of Vest Malaysia. Each state of Peninsular

Malaysia has a Sultan,ei except for the states of Malacca and
Penang; the latter, like Sarawak, each has a Yang di Pertua. 62
The Head of Sabah is designated Yang di Pertuan Negara.

Legislative powers at the Federal level rest with the Dewan
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Rakyat (House of Representatives) and Dewan Negara (Senate). The
states have their own State Legislative assemblies which have the
powers to pass Qlaws on matters described and reserved 1iIn the
Federal Constitution that is the State List. The Federal
Constitution is a modified and extended version of the 1957
Constitution of the Federation of Malaya, (Persekutuan Tanah
Melayu) and each state has 1its own written Constitution. The
Prime Minister heads the government of Malaysia and the state
governments are headed by the Menteri Besar (Chief Minister)
known in the case of Penang, Malacca, Sabah and Sarawak, as Ketua
Menteri, (Chief Minister).

For the purpose of administration, Peninsular Malaysian
states are divided into districts, and each districtn= is
headed by a District Officer (D.0) drawn from the Malaysian
Administrative and Diplomatic Service or the respective State
Administrative Service.6S In all states except Johore, the D.O0 1is
at the same time appointed by the State Authoritye7- as Collector
of Land Revenue (CLR) now known as District Land Administrator
(DLA)ee and head of the land office of the district. In the
state of Johore, the District Office has been separated
from the Land Office even before independence 1in 1957 and the DLA
controls the Land Office.

The District OFfficer"s functions are manifold and i1include the

co-ordination of all district departments, chairmanship of local
government authorities, of the District Security Committee, and
of various voluntary organisations. Besides his land and

municipal duties, all District Officers are by virtue of their

office, Magistrates of the First Class. Bigger districts are
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further sub-divided 1into one or more sub-districts with limited
autonomy, headed by an Assistant District Officer,59

The creation of new districts in various parts of the
Peninsula generates administrative and legal problems 1i1n land
administration. In the first place, the provisions of the NLC
(prior to the 1984 amendments) do not give power to the State
Authority to sub-divide the district. Secondly, there is no
procedure laid down by the NLC as to the transfer of land titles
from one district to a new district. Section 11 of the NLC
empowers the State Authority to divide the states 1into districts
but 1t has no enabling provision empowering the State Authority
to Tfurther divide existing districts. Thus, the procedure to be
adopted by the Land Officers 1in such cases 1is absent 1in the NLC.
The NLC Revision Committee (1982) recommended that special
provisions and procedures should be included in the NLC to cope
with such anomalies70.

The smallest administrative units 1in Vest Malaysia are known
as Mukims.I" The head of a Mukim administration 1is known as
Penghulu (in Kelantan, Penggawa) who is directly appointed by the
Sultan and usually drawn from the State Administration Service.
All land titles under the NLC are categorised into Mukim lease or
Mukim grant and state lease or state grant. Muklms are Tfurther
sub-divided into Kampung (villages) and the position of a headman
(or Ketua Kampung, Fenghulu, in Kelantan) 1is an honorary one.
SOCIO-POLITICAL-ECONOMIC ENVIRONMENT

Malaysia is a multi-racial nation, 55.3%7:2 of the population
are Malay Muslims (6,315,600), 33.8% are Chinese (3,865,400), and

10.2% are Indians (1,171,100). Most of the Chinese are Buddhists,
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Taoists and some of them are Muslims and Christians. The
majority of the Indians are Hindus and some of them are
Muslims. According to the 1980 census, the population of
Malaysia was 13.7 million people and of this total 11.4 million
were in Peninsular Malaysia; 1.0 million i1n Sabah and 1.3 million
were 1iIn Sarawak, Csee Appendix 1.1].

The Malays are predominantly paddy cultivators and
agricultural smallholders living mostly in rural areas. The
Malays occupy high positions 1in the civil service, particularly
in the administrative and legal service but in the technical,
medical and professional services, the Chinese and Indians
dominate,73. The main sphere of economic activity of the Chinese
is 1iIndustry and commerce and they control the entire private
money market. The majority of Indians are employed in plantations
(as workers) and in transportation services, but many of them are
also in such learned professions as the law, medicine and
teaching 1iIn schools, colleges and universities. According to the
1980 census, 50.6% of all Chinese and 11.3% of the Indians but
only 37.4% of the Malays live in urban areas, [see Appendix 1.13.

In Peninsular Malaysia, about 73% of the total land area 1is

under primary or secondary jungle or is covered with swamp

forest. In 1975, more than two-thirds of the agricultural land
in Peninsular Malaysia was under rubber, especially in the
southern states of Johore, Malacca and Negri Sembilan. O0Oil palm

is the second largest agricultural export for Peninsular Malaysia
and it is the fourth largest foreign exchange earner after
rubber, tin and timber. By the end of 1982, a total of 16,439,107

acres74 of land had been alienated to various groups of
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people, companies and corporations and 3,708,439 titles had been
registered and surveyed. About an equal number of titles were
registered under qualified titles by various land offices. About
180,000 temporary occupation licences (TOLs) were issued to
individuals for temporarily making use of the 1Jland for purposes
of agriculture and semi-permanent dwelling houses.76

About 10% of the total area under agricultural use 1is planted
with wet paddy (sawah). Malaysia produced 86.3% of 1its domestic
rice requirement in 1973. At present, Malaysia domestic rice
production is only sufficient to meet 75 .4% of domestic
requirement, and it is aiming at 80% self sufficiency in the near
future .77
THE TORRENS SYSTEM IN PENINSULAR MALAYSIA

Land administration 1is the oldest form of Jlocal government
administration 1in Malaysia. As discussed earlier 1in the Chapter,
it can be traced as far back as 1786 when Penang was colonised
by Sir Francis Light. However, the Dutch too had set up a system
of land administration during their rule of Malacca from 1641.
When the British took over Malacca from the Dutch 1in 1825, they
also took over a mass of land problems,

A more systematic kind of land administration was 1introduced
in 1879. From 1879 to 1890 the states of Perak, Negri Sembilan,
Selangor and Pahang had a new system of land registration Kknown
as the "Torrens System®™ .¥9

The effect of the system was to place the land on the
register in such a way that the estates and iInterests in it, so
long as the land remained on the register, are held therefrom by

indefeasible title, which can only be created and transferred by
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the appropriate entry on the register._.®0 The earliest legislation
in Malaya was the Perak General Land Regulations 1879, repealing
Regulation 1 of 1877. In Penang and Malacca, English land law
influenced the states” land administration by recognising
customary tenure in Malacca and the passing of the Bengal
Regulation 1, 1831 which remained in force until it was repealed
in 1837.

Under the deeds system of English land law, [Penang and
Malacca] the register of deeds 1iIs not a register which conveys a
conclusive title. It Is not a register of title to land, but a
register of deeds affecting title to land. Although the English
system of conveyancing 1is designed to protect the purchaser and
also to protect the rightful owner, the disadvantage of the
English system was that it tended to make title uncertain. Its
advantage was the great freedom of disposition which it gave to
land owners. The incursion of equity which 1is administrative,
declaratory and protective and of 1lnotices-” in the English land
law tends to make title to land still more uncertain®l.

The Fundamental Principles of The Torrens System
The Torrens system of land registration 1is certain, vreliable

and cheap and land transaction can be carried out expeditiously

at minimum cost. No solicitor 1is necessary if the parties choose
not to engage one for the transaction. The register 1is the key
to the title. It fTurnishes all the necessary information; the

name of the proprietor for the time being; the actual land
alienated; its area and location as described iIn the document of
title; the survey plan inscribed therein shows 1iIts boundary

limits. Such a plan can be checkéd for its accuracy by a
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personal inspection of the boundary stones as marked on the
ground at the time of survey on which the title 1is based. As the
document of title 1is deemed to alienate only the land within such
boundaries, if the boundary stones are destroyed or altered,
authority has been conferred on the CLR, the Survey Officer
and the Settlement Officer to restore the boundary marks.02

There are three main principles the first two of which were

adopted from the Torrens system. The first principle is the
mirror principle under which "the register reflects all facts
material to the registered proprietor”®s title to land". It
confers indefeasible title, with its security, plainness and
simplicity. This makes it, for the purpose of personal credit,

easily convertible 1into cash and as useful and negotiable as the
ordinary scrip of a joint stock company.03

The second principle is the curtain principleO0O™ which
emphasises that the 1intending purchaser of a piece of land is
solely concerned with the register which, 1in the contemplation of
the law,"is the only source of information about the Ilegal title
so that he neither need nor may Qlook behind 1it."” The main
difference between the Torrens System as codified 1in the NLC and
in other jJurisdictions is that the NLC does not recognise a
possessory title to land; adverse possession of alienated land by
a third party for whatever length of time does not extinguish the
title of the registered proprietor nor does it in any way fetter
his right to possession as in Sldek bin Haji Muhammad & 461 Ors
v Government of the State of Perak S Ors. 00 Equities affecting
the land have no place in the system upon a bonaflde transfer for

value on the registration of the title to the land, except to the
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right of the tenant if any, for a term not exceeding one year, 1in
other words, once the land is transferred, equities under
English law have no effect except 1in relation to the right of a
prior tenant (see for example Meenachi Sundram & Anor v Kunjan
Filial ).ee- This is the only unregistered statutory encumbrance
recognised by the NLC.

The third principle of the Torrens system 1is the assurance
principle, by which a contribution to the Assurance Fund 1s
levied upon 1initial registration of land and upon registration
of transmission in consequence of the death of a registered
proprietor. This fund 1is to be used to compensate for the loss
caused through the operation of the Torrens Statute. The third
principle is not present 1iIn the Malaysian Torrens System as each
state government is responsible for any loss or damage its
officers might cause to others in the course of carrying out
their duties.

LAST) LAVS IN PENINSULAR MALAYSIA

The Torrens system established a new system of land
registration. It also established a new mode of conveyancing
whereby the title to land and interests in Jland depends upon
registration and upon instruments inter partes. Such instruments
(such as an agreement to sell or charge the land and so on) can
be used as means for obtaining registration, but do not affect
the 1land title until registered Csee Tor example, Mohammad b
Buyong vs Pemungut Hasil Tanah, Gombak S Ors es.]

Before the <coming 1into force of the NLC 1in January 1966,
throughout Peninsular Malaysia, Jland laws and land administration

were somewhat diversified and complex, varying from state to
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state and also varying within the two Settlements of Malacca and
Penang. The four former Federated Malay States (FMS) of Perak,
Selangor, Pahang and Negri Sembilan had a common Jland code, but
each of the other states and settlements had its own Jland laws.
There were differences 1iIn procedure, but the differences 1in the
land laws of the various states, though considerable, were not of
a Ffundamental nature. The Settlements differed considerably from
the states in the laws relating to land. The two Straits
Settlements of Malacca and Penang based their land laws on the
deeds system of English Jland Ulaw as discussed earlier in this
chapter.

With the introduction of the NLC, all the states” and
settlements*” land laws were unified under one land law and under
one system of land registration 90 based on the Torrens system.
Under the old Land Code, each state practised varied systems and
procedures and 1issued different types of land titles to the Iland
as shown in Appendix 1.la. More than 40 land laws of the former

Malay States and Straits Settlements have been streamlined and

codified under one single law which can be considered a great
achievement in Malaysian land law reform. Basically, the NLC 1is
a change of form rather than content for the principles of
earlier laws vremain Jlargely unchanged. The main achievement of

the NLC 1is two-fold. Firstly, it establishes a uniform, clear cut
system of land tenure and dealings 1in place of the previous
unorganised systems, and secondly, it iIncorporates new provisions
required by modern national development objectives.

Besides the NLC, there are about 12531 other laws in

Peninsular Malaysia relating to land administration. A number of
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separate federal and state land laws continue to exist and are

not affected by the Code. These are laws relating to Malay
Reservations, Mining and Forest Enactments, Customary Tenure
Enactment, Sultanate lands, laws relating to Vakaf (land
bequeathed for religious purposes) or baitul-mal (General
Endowment Fund), the Kelantan and Trengganu Land Settlement
legislations, the Land (Group Settlement Areas) Act, the Land
Acquisition Act, the Small Estates (Distribution) Act, Padi
Cultivators (Control of Rent and Security of Tenure) Act and

other related land laws.
FEDERAL ROLE IN LAND ADMINISTRATION

The role of the Federal Government 1in land administration 1is
very limited as shown 1iIn the organisational chart 1in Appendix
6.3. However, the Federal Government can play quite a substantial
and influential role 1in shaping the 1land policies throughout the

states through the National Land Council, the office of the

Federal Commissioner of Lands, Federation of Malaya, and the
Regional Development Authorities (RDAs) . However, theFederal

Commissioner has no executive functions and he acts in an
advisory capacity only. He also has authority to inspect Iland

offices throughout Peninsular Malaysia (with the approval of the
State Commissioner)92 but he has no authority to enforce his
directions. He 1is only able to control or sufficiently influence
land policy and administration through the State Commissioners
of Lands and Mines that 1is by convening a regular meeting of the
State Commissioners. 93 The Federal Lands Commissioner is in a

better position to influence the land affairs of the federation

as a large number of the federal officers of the Administrative
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and Diplomatic Service and the General Administration Service are
made available by the Federal Government to work 1iIn the senior
and sub-senior posts in the office of the Director of Lands and
Mines and the District Land Offices, 9,1 However, the Federal
Government also maintains a number of technical services and
scientific officers whose assistance and advice are available to
the states. The cost of such services 1is mainly met by federal
revenue. One such department which has a direct link with Iland
administration 1is the Survey Department. 95

THE NATIONAL LAND COUNCIL

Through the National Land Council, the Federal Government
may influence the state Governments in the formulation of a
national land policy, as provided by Article 91 of the
Constitution, [see Appendix 1.3]. The National Land Council
consists of a minister (normally the Deputy Prime Minister) as
chairman who has a vote but not a casting vote, one
representative of each of the states appointed by the Ruler or
Governor (the Yang Di Pertua), normally the Menteri Besar or the

Chief Minister and not more than ten representatives appointed by

the Federal Government.

The resolutions of the NLC are treated as policies agreed by
the states of Peninsular Malaysia by virtue of Article 95E of the
Constitution, [see Appendix 1.3a] but the governments of Sabah
and Sarawak are not required to follow such policy unless they so
choose. Since the decisions are not binding on them, their
representatives to the Council are without votes.97 The Council

has a minimum of one meeting per year.
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FUNCTIONS AND POWERS OF THE NATIONAL LAND COUNCIL
By virtue of Article 91(5) of the Federal Constitution, the
National Land Council®s function and responsibility is:
"to Tformulate from time to time in consultation with the Federal
Government, the State Governments and the National Finance Council, a
national policy for the promotion and control of the utilisation and
control of 1land throughout the Federation for mining, agriculture,
forestry or any other purpose and for the administration of any laws
relating thereto, and the Federal and State Governments shall follow the
policy so formulated.™
The Ministry of Lands and Regional Development acts as the

Secretariat for the National Land Council and the Secretary

General of the Ministry is the Secretary of the Council.
By virtue of Article 91(6) of the Constitution, the Council,

in addition to giving direction and exercising the power of

control over utilisation of land, may give advice to the
governments both the federation and the states, in respect of
utilisation of land or any proposed legislation dealing with

land or the administration of any such Ulaw, and it shall be the
duty of the National Land Council to advise that government
on any such matters.

The NLC, under Section 9, strengthened this provision of the
Constitution by providing the machinery for the execution of the
resolutions passed by the Council. The Minister for the time
being charged with the responsibility for lands (currently the
Minister of Land and Regional Development) on behalf of the
Council, must notify the government or governments concerned, of
the policy made or advice given. The power of the Minister 1is
limited to only the making of enquiries for the purpose of
keeping the Council informed as to the implementation of

policy or the adoption of advice.99
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Since 1i1ts establishment 1i1n 1958, the Council has been active
in formulating major policies covering Qland administration, land
alienation and Jland development, land use planning, agricultural
policy and the adoption of a uniform NLC for Peninsular Malaysia.

The new policies formulated by the Council are dealt with 1in

various chapters of this study.

Althoughpolicies formulated by the Council are binding on

the state governments, the Council has no means to enforce 1its
decisions, except through the Courts. Such action has not yet
been taken to date. Vhen the Pan-Malayan Islamic Party (PAS)

which ruled Kelantan from 1959 to 1973, refused to implement such

National Land Council decisions, as that the Kelantan Land
Development Board, as a local development agency be dissolved, no
action was taken. The Council, 1iIn 1974, also agreed in
principle, to reorganise land administration by inter alia
separating the Jland offices from the district offices. However,

only a few states fTollowed this decisionl00 and no action was
taken against the others.

Several major Jland law reforms such as the proposal for a
new National Mining Code to unify theexisting varied state
mining enactments have been rejected by the Council. 101 The
majority of the state governments rejected the proposal as an

infringement by the Federal government of state rights over land

matters. It was submitted that this would transfer the power over
mining matters from the states to the federal government. This
position, however, ignored the fact that the proposed National

Mining Code vested power over mining matters 1in the respective

state authorities. The Federal Government®s intention in
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proposing the National Mining Code was only to unify the varied
and outdated state mining enactments to make them responsive to
national development objectives. The misunderstanding on the
part of the state governments was perhaps caused by the proposal
being abruptly put forward 1in the Council without proper prior
consultation with the state governments.

The present structure of the National Land Council can only
work if there 1is understanding and goodwill on the part of the
governments at both the federal and state level.

STATE AUTHORITY AND LAST) ADMINISTRATION

Sections 11 and 14 of the NLC give wide powers to the
State Authority 1in matters relating to land, (see Appendix 6.3.).
This 1includes the powers to divide the territory of the state
into districts, sub-districts, muklms and to declare any area of
the state to be a town or a village. 10:2 The state authority is
also empowered to appoint such Land Officers for the state as the
State Land Commissioner, a Registrar of Titles, District Land
Administrators, a Chief Surveyor and other Officers.103

The State Authority <can also make State Land Rules and
Regulations for carrying out the objects and purposes of the NLC
within the State. Currently, each state has 1ts own set of Land
Rules made under Sections 14, 435 and 445 of the NLC.

The Ninth Schedule of the Federal Constitution distributes
Legislative powers between the Federal Parliament and the State
Legislative Assemblies as follows:101

(a) A Federal 1list exclusively for the Federal Parliament;

<b) A State list exclusively for each State Legislative

Assembly;
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(c) A Concurrent list in relation to which the Federal
Parliament can legislate only with the concurrence of the
state governments. Land 1is the major item 1in the State
list.10E

However, pursuant to 1its national development and the New

Economic Policy, the Tfederal government has 1increasingly used 1its
strong financial position to intervene in land development
projects through the Federal Land Development Agency (FELDA), the
Federal Land Consolidation and Rehabilitation Agency (FELCRA) and
the various Regional Development Authorities (RDAs).,0& Appendix
1.3b shows the amount of expenditure provided by the Federal
Government for the various land development programmes according

to state.

The states permit the use or occupation of state land under a

title, temporary occupation licence or extraction of rock
materials under a permit. Basically, upon alienation of Iland and
on registration of the title thereto, the rights over the Iland

passes from the state to the person or body named 1iIn the title
subject to certain conditions set out iIn Part Five of the NLC and

discussed 1iIn detail 1in Chapter 3.
THE STATE EXECUTIVE COUNCIL (EXCO)

Land as a state matter is the chief subject of state

administration, (see Appendix 6.3). The State Executive Council
or EXCO, a state cabinet analogous to the Federal Cabinet, is
collectively responsible to the State Legislature. The EXCO 1is

the main political body with executive power to decide on
everyday Jland policy. The Chairman of the EXCO 1is the Menteri

Besar or the Chief Minister of the state with the other EXCO
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members being "State Ministers®™ though not termed as such except
in Sabah and Sarawak, where they are titled "ministers®”™ . They are
assigned special functions and are in charge of one or more state

departments. The State Secretary, the State Legal Adviser and the

State Financial Officer who are civil servants are ex-officio
members of EXCO. The Director of Lands and Mines is not an ex-
officio member of EXCO, though land is one of the major

concerns of the State EXCO as 1is indicated by the fact that

usually more than three quarters of the papers discussed by an

EXCO meeting are devoted to land matters. It is submitted that
the State Director of Lands and Mines, a professional officer
responsible for the entire land administration of the state

should be an ex-officio member of the State EXCO. As all the EXCO
papers on Qland matters 1issue from the office of the Director of
Lands and Mines, he 1s as the state®"s land expert and the man on
the ground, in the best position to know and explain the actual
facts of every case submitted to the EXCO. However, the EXCO has
nearly absolute powers to decide on any land matters and provided
that the decisions do not contravene federal or state land laws
or land policies agreed upon 1in the National Land Council, it can
overrule the advice tendered by the head of any of the state®s
technical departments.

There have been instances of papers prepared by the Land
Administrators,107- being overlooked by the State Director of
Lands and Mines and the State Secretariat, whose function 1t 1is
to scrutinise them before they are submitted to the EXCO. Such

errors when they 1involved Uland titles after registration had to

be rectified by the High Court especially if a title had been
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issued to the proprietor of the land. Less grave errors can be
resubmitted to the EXCO for rectification.

There have been calls that the Federal government be given
greater power over land matters to ensure effective land
administration and a uniform land policy. However, if land
matters were taken away Ffrom the state governments, the EXCO
would have little work and be left with no power . State
governments will never agree to transfer their power over Jland
matters to the Federal Government as this 1is the only political
instrument that the state politicians have to justify their
existence 1in the state political arena. In fact, Uland is the only

issue with which the 1local politicians can woo their constituents

during the =election campaigns. The fact that Uland matters are
sensitive is indicated by the downfall of several state
governments in Trengganu and Kelantan on account of land

problems. 1°°

THE FEDERAL LANDS COMMISSIONER

Under the Federal Lands Commissioner Ordinance No. 4471957,
(now Act 1957) a Federal Lands Commissioner was appointed for
Peninsular Malaysia. After 1970, he became known as the Director
General of Lands and Mines, Federation of Malaya. Section 8 of

the NLC has the effect of making the Federal Lands Commissioner
only a liaison officer between the Federal and State Governments.
His powers are spelt out 1in Sections 6 and 8 of the NLC which
inter alia includes: (for detail see Appendix 1.4)
(a) the consultation and correspondence with any
State Commissioner;

(b) requiring the State Commissioner to furnish returns,
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reports and other 1information as required by the Federal
Commissioner;

(c) convening meetings of the State Commissioners;

<d) entering within and inspect the records of any Land
Registry or Land Office 1in any state, (with the approval
of the State Commissioner);

(e) issuing circulars relating to the administration of the

NLC;
<f> acting in accordance with any direction given to him by
the Minister.
His administrative responsibilities is shown in Appendix 1.5.

As stated above, the Federal Commissioner is required to
execute any direction given to him by the Minister as long as it
does not contravene the provisions of the NLC or other related
laws. Under the Federal Lands Commissioner Act, 1957, the Federal

Lands Commissioner 1is the custodian of the Federal Government®s

immovable property. He can sue and be sued on behalf of the
Federal Government. His other administrative functions include
registration and maintenance of federal lands and federal

reserves (including all lands belonging to or occupied by federal
departments), and land settlement 1in Kelantan under the Kelantan
Land Settlement Scheme Ordinance,b 1955, the updating of the
registers and properly bringing under the Torrens System of
Land Registrationl09 and ensuring that the states comply with
the requirements of the provisions of the NLC and other related
land legislations in the interest of uniformity.

THE STATE COMMISSIONER OF LANDS AND MINES

Each state has a State Commissioner of Lands and Mines (CLM).
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The posts of State Commissioners were originally federal posts,
but at present, some of the states obtained Federal Government
permission to convert them into state posts, filled by State
Civil Service Officers. In other states, the State Commissioners
post are still federal posts, with Administrative and Diplomatic
Service officers 110 filling the positions.

The State Commissioner 1is appointed by the State Authority
under Section 12 of the NLC. His responsibility 1is to the State
Authority for the due administration of the provisions of the
NLC, and not to the Federal Lands Commissioner or to the Federal
Government. He executes directions of the State Authority and
has all the powers conferred upon the Registrar and a DLA under
the Code. He 1is responsible for the effective supervision of the
officers and staff of the Land Offices in the state.

The State Authority may delegate to the State Commissioner,
Registrar or DLA, of any powers or duties conferred or 1imposed
on the State Authority by the Code, except the powers to make
rules or any powers conferred on the State Authority to act by
itself. Sections 15 to 18 of the NLC spell out the various
powers of the State Commissioner, as shown 1in Appendix 1.4.
One main drawback 1is that, though the Land Administrators are the
heads of land offices in the districts, their allegiance is
divided between the State Secretary and the Director of Lands and
Mines.111 Very often the directives given by the CLM are not
taken as seriously as the directives given by the State
Secretary. Therefore, until and unless the Land Department 1is
separated from the District Office, this situation will continue

indefinitely.
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The District Land Administration

The District Officer CD.0.] was at one time the focus of

period, the D. O

local administration. During the colonial

generally combined the basic functions of government, the raising

of revenue and the maintenance of law and order. More

importantly, he was the Land Administrator of the District and

was then empowered to alienate state lands. He 1is looked upon by

the lrakyatl (citizens) as the "Raja“ or at least as a
representative of the government 1in the district. However, with
development especially after |Independence 1in 1957, the District

Officer became a Jack of all trades. The power of the District

Officer has been and 1is being eroded and he 1is today more of a

co-ordinator than an administrator,112 with little of the

authority he had in the past.

Although the D.O is the head of the Uland administration of

the district, the Ilatter occupies only a little of his attention.

Land administration work is assigned to the D.0O"s most senior

assistant as the District Officer 1is tied up with a plethora of

such other functions as development, security, social activities,

magistrate, applications for citizenship, civil marriages,
education and other miscellaneous duties. All in all he is on
the committees of no Iless than 25 organisations and attends

about 500 meetings a year or on an average of 1.4 meetings per

day.113

The issue whether the District Office and the Land Office

should be separate departments has been the subject of long

debate and was raised in the National Land Council Ffirst in 1958

and later in 1974_.11A 1t has been argued that since the other
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work of the D.O has increased enormously, he should be relieved
of land administration work. This was put forward in the report
of the Land Administration Commission in 1958,11E which though
outdated has some views worth considering. One member of the Land
Administration Commission Mr Chandra, held that a Land Department
separated from the general administration of the district
officer, be established in every state as soon as possiblelie,
[see Appendix 1.63. Mr.Chandra was supported by Mr Mitchell. Only
Mr V. L. Payne was of the opinion that there was no difference
between a separate Jland department and a land department within
the District Officell-7 under the charge of the District Officer.
The majority of the members of the Commission <2 out of 3),
proposed a separate land department from the District Office.
Their views are still being pursued by the Federal Lands
Commissioner®™s Office.
Functions Of a District Land O ffice
Every land office in the country deals with the Tfollowing
land administration matters:
(a) Iland alienation for agricultural, residential,
commercial and industrial purposes;
<b) enforcement of conditions of land after alienation;
<c) registration of titles (Land Office titles) and
such instruments of dealings as transfers, charges, and
leases, and the registration of such other documents
as prohibitory and distribution orders;
<d) collection of land revenue; land premium, land rents,
water and drainage rates, and temporary occupation

licence (TOL) fees and other charges;
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(e) distribution of small estates 1in respect of the estates

of deceased persons;

() acquisition of alienated lands for public purposes

and for government departments;110

(g) 1issuing of prospecting licences and permits, leases and

TOLs and permits to remove rock materials;

(h) planning of new land settlements on undeveloped areas

other than areas being developed by FELDA, FELCRA

and RDAs;

<i> enforcement of laws against illegal occupation of state

land, 1illegal mining and illegal removal of rock

materials;
<j> processing of applications for change of conditions of

land use that 1i1s conversion, sub-division, partition and

amal gamat ion ;

(k> preservation of natural resources and conservation of

land under the Land Conservation Act, 1960.

PROBLEMS OF LAND OFFICE MANAGEMENT AMD LAND ADMINISTRATION

Land administration in Peninsular Malaysia 1is charged with

the above-mentioned functions. Each district has a Land Office

which 1is responsible for the land administration in the district.

There are altogether 102113 Land Offices 1in Peninsular Malaysia

and 11 Registeries of Titles at the CLM Offices 1in the state

capitals, making a total of 113 1land titles registries. Titles

relating to small-hoidings are all held in a Land Office. Titles

for town and village Ulands and for country Jlands exceeding ten

acres (4 hectares) are registered in a State Registry. In

addition to the duties listed above, the State Registry and the
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DLA in a land office (district land registry) are responsible for

the preparation and registration of land titles, the registration

of all land dealings and other land transactions as well as other

duties as mentioned above. Currently, there are about 3,708,439

land titles being kept in the various land offices in the

country, Csee Appendix 1.6a],

In carrying out the above-mentioned functions, land

administration in Peninsular Malaysia is beset by enormous

problems at different levels, as follows:120
() Problems in the Land Office management.

) Problems in the office of the Commissioner of Lands and

Mines.

©) Problems at the EXCO level.

@ Problems at the policy making level.

e Problems at the political level.
Problems In Land O ffice Management

Collection of Land Revenue

Reports 1issued by the government auditor and 1in consequence

of an iInvestigation made by the management audit teams of the

Ministry of Land and Regional Development show that the quality

of work of the revenue collection sections of most Land Offices

is poor and unsatisfactory. The weaknesses 1include:

a) failure to collect arrears of rent, amounting 1In some

cases to millions of ringgit as shown in Appendix 1.2.

b) failure to enforce the forfeiture of land under section

100 of the NLC121 for failure to pay the arrears of quit.

c) failure to keep proper accounts of land revenue

collected. (A number of land offices are not in a
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position to state the actual amount of arrears of revenue

for any period and most Land Offices could not prepare

the reconciliation statement for land rent for the

preceding ten year period).

d) numerous errors in accounting records and the

repetition of such errors.

The above problems arise because of inadequate work knowledge

and experience and ineffective leadership of the insufficient

number of officers and clerical staff. Although the volume of

work has 1increased tremendously 1iIn the last 20 years, the number

of staff has not been increased 122 proportionately to cope with

the increased volume of work.

Application for land

Delays 1in the processing and approving of Jland applications

resulted 1iIn there being more than 220,455 applications awaiting

processing in March 1983 as shown 1in Table 3.5.123 Delays occur

at the following stages:

a) in identification of land by the Settlement Officers.

b) in processing and submitting the application for

consideration by the State Authority.
c) in the State Authority giving its decisions.

d) in the Land Administrator (DLA) conveying approval.

e) in the registration of qualified title.12A

) getting the land surveyed for the purpose of

registering final title.

The inferior quality of land alienation work 1is evidenced by

various mistakes and omissions occurring at various stages:

maintenance and up-dating of land records being unsatisfactory;
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instances of reserved land being alienated; erroneous rent and

premium computations; inapplicable express conditions and

restrictions 1in interest being imposedl1l25 and provisions of the

law regarding qualifications to hold Uland being overlooked. It

must be noted that errors, omissions and irregularities committed

by a Land Officer will render the State Authority liable to an

action for damages. However, as stated earlier 1in this chapter,

there 1is no known case of an aggrieved landowner having sued the

government.

Registration of title and maintenance of Register Document

of Title (RDT) .

A land title is a very important document because it 1is

evidence of ownership and it contains 1information -relating to

property. Documents of title are prepared for registration by

recording the nature of title, and descriptionl of the land.

Cases of delay 1in the registration of qualified titles are common

and final titles have not been registered even though title forms

were supplied by the Survey Department. Numerous mistakes have

been committed 1iIn the preparation and registration of titles._12,7

Errors in determining the area, the nature of title and

cancelled and erased entries are quite common. About 10,000 12e

damaged land registers in various Land Offices and Registries

were not replaced as required under the NLC.

Registration of Dealings, Transmission Orders and Other

Documents.

One of the most important tasks of the DLA and the Registrar

is the registration of dealings. The NLC, being a procedural law,

contains stringent and specific provisions to ensure that all
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instruments of dealings are checked for fitness before they are

considered fit for registration. This is to prevent fraud or
improper dealing. To determine the Tfitness of an 1instrument, the
prescribed form, its contents, its execution, correct amount of

stamp fees, registration fees and qualification of parties to
deal, must be thoroughly checked. An omission or failure in
respect of any of these details may found a claim 1in damages
against the State Authority.

Delays in the registration of dealings are found to Dbe
alarming especially in the large Land Registry at the CLM office.
The backlog causes a delay 1in the registration of dealings.

Serious 1idrregularities 1include registration of defective or
unfit instruments, improper rejection of Instruments, TFfailure to
record the rejection of an 1instrument 1in the presentation book,
registration of an instrument when the Jland is subject to a
caveat and an 1instrument executed on the date later than the date
of presentation.129
Variation of Conditions, Restrictions and Categories

The change of condition of land use from agriculturel30 to

building (residential) for example, can take more than Tfive
years. This hinders development especially when lands are
urgently needed for housing, commercial complexes or industrial
estates. Delays in the processing of application seeking a change

of condition 1is likely to result 1in the 1illegal use of the Iland
and the government loses revenue in the form of additional
premium and higher quit rent. The various technical departments

contribute to this delay by the time they take to supply the
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required advice.131
Sub-division, Partition and Amalgamation of Land

The Land Office 1i1s responsible for processing applications for

the sub-division, partition and amalgamation of land which

as well as references to other technical

require planning advice
departments before they can be approved. Delays in giving

approval occur at various stages. Various administrative and

legal irregularities are not unknown.133

Land Acquisition

Delays occur at various stages of processing; the greatest

backlog being in the preparation of new titles iIn continuation 1in

respect of the remaining unacquired portion of the original Iland

area. Requisition for survey were delayed and appeals to the

courts have been delayed for five or more years.133

Enforcement of Conditions of Land Use and Controlling of Illegal

Occupation of State Land

The task of checking and enforcing conditions of land use 1is

not normally allocated to any section or branch of the Land

Office. Hence there is no set programme for 1identifying and

The 1i1ncidence of conditions of land use

dealing with the same.

being breached has increased and the government has lost revenue

which would otherwise have accrued by way of additional premiunm

and high quit rent. 13A More and more state land has been

especially 1iIn town areas where housing sites

illegally occupied

are badly needed. Thousands of acres of agriculture Jlands are

being occupied illegally in the country as shown in Table 3.213S

Distribution of Small Estates

The responsibility for distributing small estatesl130 of value
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of not more than $600,000 is vested in the Land Office to ensure

the iInexpensive and expeditious settlement thereof as compared to

the large estates which have to be settled by the High Court.

However, in 1974 there were 35,000 small estates to be

distributed. In the same year, the responsibility of settling the

small estates was transferred to the Ministry of Land and

Regional Development. Federal Officers were sent to the states

and districts to do the work and by the end of 1988 the number

has been reduced to about 10,000 cases. 137 Delays in settling the

small estates distribution hinder Qland dealings or development of

the land.

Reasons For the Inefficiency And Ineffectiveness Of the Land

Office

Various factors have contributed to the inefficiency and

ineffectiveness of the land office :
<a> Weak and ineffective leadership at the district Ilevel.

(b> Lack of adequate knowledge of land law and land

administration procedures among the officers and

subordinate staff.

<c) Shortage of staff._13S

(d) Lack of adequate modern TfTacilities, equipment and

office space.
(e) Delay in decision making by the EXCO, State

Commissioner, Land Office and by other technical related

departments.
Problems In the O ffice of the Commissioner of Lands and Mines

Problems found 1in this office are similar to those besetting

the district land office. The 1i1deal requirement for the post of
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State CLM is the knowledge of Jland law (preferably a law
degree) and Jland administration acquired through at Jleast ten

years of experience at the state and Tfederal levels.

The State CLM as it stands, does not have direct supervisory

power over the DLAs, who are also District Officers. As DOs they
report to the State Secretary who assesses their work and
determines their promotion. Consequently, the satisfaction and

approval of the State Secretary 1is more 1iImportant to the DOs

/DLAs than that of the CLM.

Problems At The EXCO Level

Until recently the emphasis of the state government has been
development per se although more than three quarters of the
matters discussed at State EXCO meetings deal with Uland matters.

Each State EXCO meets once in fortnight and discusses between 25-

30 papers out of an average total of more than three quarters are

papers on Jland, many land cases requiring the approval of the
EXCO are deferred. One 1is not allowed to complain about delays at
the EXCO level except through the political channels. A
recent directivel33 (1983) by the then Deputy Prime Minister 1in
the form of a resolution of the National Land Council requiring
all Land Offices to submit all land cases to the State EXCO
within three months of their receipt will have little effect, if
the EXCOs are not directed to make quick and fast decisions of

such cases. The EXCOs will (as they already are), be burdened

with a backlog of Jland cases and the Land Office will take the

blame.

Problems At The Policy Making Level

Policy decisions on land matters are made both by the State
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Authority (EXCO) and the National Land Council. Decisions made by
the EXCO are being followed closely by the executives but
decisions and resolutions made by the National Land Council are
often not taken seriously by the state. This impairs the
implementation of any national policy on land administration.
Problems At The Political Level

Land matters have been much politicised both by government
and opposition politicians.1A0 Questions on land matters often
become popular subjects and have always been raised iIn the State
Legislative Assemblies and in both Houses of Parliament.

However, land officers at the state and district levels have
been complaining of political interference in their duties.
Action to implement various provisions of the NLC and related
land laws has often been hampered by the politicians who
interfere with the task of Jland officers especially where the
eviction of squatters or illegal occupiers of state land or the
recovery of arrears of quit rent from the Jland owners through
forfeiture of land are concerned.

The present system of land administration 1is considered to be
the best system that the country has had. It is the clearest cut
of all systems of registration of titles. It depends entirely on
its simplicity and speed and clarity based on two fundamental
requirements: that any particular piece of land can be exactly
identified and delimited beyond doubt and that, that title to

that piece of land is established beyond any doubt by 1its entry

in the Register of Titles. It is a system of perfection without
compromise and if perfection is lacking, there follows
inefficiency and confusion. The arrears of work in the land
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offices for example, is due not to the present system of land
administration (Torrens system) per se, but the weakness of the
machinery or those who implement the system.

Land administration is a skilled profession, requiring
intensive training and long experience. To achieve
professionalism in Jland administration, a separate land service
department in each state, providing a career for officers therein
is therefore the answer towards achieving specialisation in land

administration.

LAJTD TENURE AMD LAJTD LAV REFORMS

Vith the 1introduction of the NLC, major changes have taken
place in the Jland tenure and Uland law 1in Peninsular Malaysia.
Besides unifying the varied land laws in the eleven states of the
Peninsula, the NLC has brought about administrative and political
reforms 1In terms of land matters. Under the NLC, the powers of
the state and federal governments are clearly defined and so are
the powers of federal and state officers as regards land matters.
The rights and powers of the State Authority, such as those
relating to the disposal of state landlAl and the extent of
disposal of minerals, rock material and forest produce are also
clearly defined. 1

The main features of land tenure and land law under the NLC

are as follows:

(&) Traditional, customary and religious practices
will not be affected and recent laws to Ffacilitate
development or to control use of land will be
saved, (Section 4, Part 1).

(b) The Federation has limited but definite powers of
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intervention 1in land matters:

Ci) Under the Consti tution, 13 the National Land
Council has a responsibility to advise the states on land
matters if asked and to formulate land policies. The

provisions of Section 9 of the NLC confer on the

Minister such powers as are necessary to enable these
constitutional responsibilities to be effectively
discharged. Sections 7 and 8 of the NLC are more or less

ancillary to section 9 and enables routine action to be
delegated to and performed by the Federal Lands
Commissioner.

Cii) The Survey Department is given the overall
responsibility for the proper surveying of all Jlands and
is to be made a federal department under the control of a
Minister. Section 10 enables the department to discharge
its duties within the states.

) Under Section 52 of the NLC Uland is classified into

(@)

three categories: agriculture, building and industry.
The state therefore, controls the use of land. On
alienation, the land is made subject to special terms and
conditions (specified in Part VII of the NLC) to -each
category.

The effect of this new category provision 1is to ensure that
land shall at all times be fully and properly used for the
purpose for which it was alienated and shall at no time be used
for any other purpose.

The two conditions should facilitate state control of planned

development. 14-e However, sections 53-56 permit the extension of
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similar controls to lands alienated under previous land laws in
two stages:

By section 53 of the NLC, at the date of commencement of the
Act, all such Jlands will become subject to a negative condition
that is their use for improper purposes will be prohibited.

By section 54 of the NLC, the government can after the coming
into force of the Act, reclassify such land into an appropriate
category, and thereupon the land will become subject to a
positive condition that 1is their use for the purposes for which

they were alienated.

<c> The NLC introduced a new kind of land title
known as “"Qualified Title" (Q.T).-1l%e It is a substitute
for the earlier “‘approved occupation (A_AD) in
expectation of title" - now abolished. The purpose of the

Q. T is to permit a land applicant to go into occupation
of approved land prior to its final survey. The
fundamental difference between a Q. T. and a final title
is that the former 1is issued before the boundaries of the
land to which it refers to have been determined by
survey. Notwithstanding this, a Q. T is a title as TfTully
indefeasible and as capable of being charged, leased or
otherwise dealt iIn as a final title. It is inferior to
final title only in that the land to which it refers has
not been subject to final survey and that it is not
capable of being sub-divided, partitioned, or amalgamated
until a final title 1is issuedl*7 unless i1t is a Q. T 1in

continuation of final title. The other purpose of Q. T is

to facilitate sub-division, partition or amalgamation of
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land which are already held under the final title. Delay
in survey and in the preparation of final sub-divisional
titles may be severe especially where a large area of land
is using fragmented into a great many small 1lots in the case

of housing estates. The use of Q.Ts iIn such cases will be a

great convenience both to developers and purchasers. lite

(d) The proprietor of the land may surrender his title
(partially or wholly) where the part to be surrendered 1is
required for a religious, educational, charitable or public
purpose. 1,49 If proprietor of adjacent Jlands held under Iland
office title wishes to amalgamate them solely Tfor the purpose
of making an 1iImmediate sub-division according to boundaries
different from the original,he may surrender his lots on the
understanding that the Jland 1in question will be realienated
to him, free of premium. The object is to expedite and
simplify the work of survey.

(e) Tenancies (and sub-tenancies) for terms not exceeding
three years (previously one year) are exempted from
registration; they replace the lleases for a term not
exceeding one year®"™ provided by the FMS code. A great burden
of registration 1is avoided by this change since most urban
letting is for periods of up to three years. There is
provision for verbal tenancies but no tenancy, verbal or
written, is binding on any person other than the grantor
unless it is protected by an endorsement on the Register
Document of title to the land.1so

() Remedies of chargees by possession may not be taken
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)

of any land held under land office title (or Q.T
corresponding to land office title) may not resort to
the remedy of taking possession under the NLC. This 1is so

because almost all such land is occupied by peasant

proprietors. For lands under Registry title (or
corresponding to Q.-T) two forms of possession are
provided - by receiving rents when there 1is a lease or

tenancy and by going into occupation where there 1is none.
In case of town or village land under Registry title, the
powers specified above are exercised only 1iIn so Ffar as
the land 1is actually occupied by the chargor.

Enforcement of conditions and forfeiture has been

greatly simplified by virtue of Sections 103; 125-129,
relating procedure in cases of breach to the nature of

the condition instead of to the nature of the breach as

is the case 1In the FMS Code. Every condition must by
definition i1In Section 103, inevitably be either one which
"requires continuous performance” or one which "is
subject to a fixed term®. The distinction 1is a simple one

to make and the appropriate procedure 1is never in doubt.
Failure to remedy a breach after due notice results 1in
the automatic forfeiture of the land.

Sections 130 - 134 provide a single simple
procedure to effect the registration of a reversion to
the state whether the act of forfeiture arises from non-
payment of rent or from breach of condition. The
dispossessed proprietor may appeal against or obtain

annulment of the forfeiture.
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(i) As for the land rent or land revenue, there have been

three fundamental changes. Rent as a "first charge-*
on land and sale by auction in default of payment has
been abandoned. 1E1 Instead, non-payment of rent 1is now

treated as a breach of the basic consideration of
alienation and action to enforce payment is analogous
with that for the enforcement of any other condition.
Failure to pay after service of a notice of demand
results in the automatic Tforfeiture of the land. 162
Sections 97 and 100 of the NLC thus have made a
fundamental change in that Ffailure to pay no longer
results as in the pre-NLC period, in the land being put
up TFfor sale by public auction. Secondly, by section 98,
provision is made to safeguard the rights of 1innocent
parties adversely affected by a proprietor®s Tfailure to
pay rent. The notice of demand 1is to be served not only
on the proprietor but also on every chargee, lessee, or
tenant so that, should the proprietor default, any of
these latter parties may preserve their interest by
paying the rent themselves and later recovering it from
the proprietor. Thirdly, by section 101, all lands,
irrespective of their dates of alienation are now made
liable to periodic revision of rent; each such revision
is to be on a uniform date 1in all states. The period
between successive revisions 1is reduced from 30 years to
10 years.1 However, by section 102, a revision has been
provided 1in respect of lands which bear no rent or bear

rent at sub-standard rates. But such a rent may be
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(k>

€Y

the full prevailing rate.

Proprietors of land no longer enjoy a
prescriptive right to sub-divide, partition or amalgamate
their lands at will. All such action is now under the
Code, 1Bil subject to state control . New and stringent
conditions must be satisfied before sub-division 1i1s approved.
The same <criterial are respectively applied to cases of
partition and amalgamation. The power of approval 1is with the
State Commissioner or the DLA,1&& but the State Authority may
by direction reserve that power to itself. 1 In relation to
disputes between co-proprietors, the power to resolve the
same has been transferred from the DLA to the Court.1

A significant new provision of the NLC 1is in the
introduction of a new chapter on the sub-division of
buildings. Its purpose is to enable large multi-storey
buildings to be sub-divided internally into “parcels®™ so that
separate title may be issued to individual flats, apartments,
office-suites and so on. The sub-division of multi-storeyed
buildings (of two or more storeys above), will make the
development of new high rise buildings much easier and
legally less cumbersome.

The provision for easements which was not present in the
previous land law. An easement, in essence, is a right
which one proprietor acquires over the Uland of another such
as the “easement of way" 1 is to allow the proprietor of
one land to make use of someone else®"s land to reach a main
road or other exit.1lso However, easement has to be

registered.
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given to the term "dealing” wunder

(m) The wide meaning
the FMS Code has been greatly restricted by the NLC. Under
the FMS Code, 1*1 dealing included transactions such as
alienation, and reservation as well as transactions involving
the alienated land 1itself. The term 1is now vrestricted to
transaction which1%62 are in respect of alienated land only,
and are of a kind which are authorised by the provisions of
Division 1V, such as transfers, charges, leases, easements,
(lien and tenancy are unregistered dealings which are
protected by way of the entry of a lien-holder"s caveat’63 or
of an endorsement respectively on the register document of
title. Therefore, dealings recognized and capable of being
created under the NLC may be divided 1into those which are
capable of registration and those which are not.

(n) The machinery of caveats®"6ll is another 1iImportant aspect
of the NLC. Generally the function of a caveat 1is to give
any person claiming an unregistered interest in land an
opportunity to prevent his interest from being unjustly
overriden by a subsequently created adverse registered
interest in respect of the same land. This system of
caveats under the Torrens system seeks to do away with the
doctrine of notice, especially the concept of constructive
notice, applicable wunder the deeds system which has given
rise to 1insecurity and uncertainty of title. Without such a
systenm of caveats, persons acquiring rights under any
transaction which has yet to be registered, would be 1In an
extremely precarious position.

(0) Another significant aspect of the NLC 1is that alienated
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land will revert to the state 1in the circumstances specified

in Section 46(1) of the NLC and that there can be no adverse

possession against the statel66 nor against the registered
proprietor of Jland or any person entitled to a registered
interest therein,166 for any period whatsoever.

(p> Another reform effected by the NLC (Penang
and Malacca Titles) Act 1963 1is the provision for the

conversion of the system of registration of deeds practised

in Penang and Malacca prior to January 1,1966 to the Torrens

system provided for 1iIn the NLC, 1965. The 1963 Act makes

provisionsfor all land ownersip and interests existing
therein prior to January 1, 1966 to be noted 1in the Interim
Register provided for 1in the 1963 Act.1&7 Replacement titles
issued under the 1963 Act and evidencing such Jland owership
and interests therein which have become indefeasible under
the 1963 Act will ultimately be cancelled and replaced with
final documents of title provided for in the NLC,1965.1

LAND LAV REFORMS UNDER THE STRATA TITLES ACT, 1985
A separate Strata Titles Act was passed by Parliament in

April 1985. 1 The main objective of this new law on Strata

Titles is to enact a separate legislation for strata titles and

to repeal and amend the relevant provisions in the NLC pertaining

to sub-division of buildings and the registration and 1issue of

separate subsidiary titles, (commonly known as strata titles) to

the 1individual parcels contained therein. This new Jlegislation
for strata titles contains provisions taken from the NLC, with
certain additions and amendments aimed at overcoming the
weaknessess and improving the procedures in processing
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application for strata titles in order to meet current

development and socio-economic needs. ,7,° in this new Act 17"1
several new concepts were introduced namely T“accessory parcels-”
for utility units like car parks, stores, servants quarters to be
tied to main parcels and “provisional blocks® to allow for phased
developments of strata schemes. Provisional strata titlesl1l73 are
issued to provisional blocks which are proposed to be erected or
are iIn the course of being erected on the land. Another new
feature 1is the special provision for low-cost buildings. Here the
management corporation (MC> 1is given the option to decide whether
to manage the building by itself or to apply to the State
Authority to appoint a person or body to manage the building.173
The State Authority 1is empowered to appoint a person or body to
exercise the powers of the management corporation.172 1In cases
where the management corporation failed to function, the Court
is empowered to appoint a person or body as an administrator for
the purpose of managing the MC.
THE PADI CULTIVATORS ACT, 1967

In an attempt to provide for the security of tenure to the
tenants especially in the rice growing areas of the North and
East Coast regions, the Padi Cultivators (Control of Rent and
Security of Tenure) Ordinance, 1955, was enacted in 1955.
However, various weaknesses led to the repeals of the Ordinance
in 1967 and its replacement by the Padi Cultivators (Control of
Rent and Security of Tenure) Act, 1967. As a result of a report
prepared by E.D. Smith and P.R. Goethals, 17E more practical and
effective legislation on tenancy problems in Malaysia was

required. As a result of this report, a committee was set up to
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draft the present legislation.

The Act"s two main objectives are to regulate and control of
farm rent <paddy land) and to provide for the security of tenure.

The Act envisages that with the fixing of a maximum rent
and the security of tenure it offers, farmers will be motivated
to produce more. However, this has not come to pass as tenancy
legislation alone cannot lead to the desired productivity. It
must be accompanied by other facilities such as high yield rice,
fertilisers, irrigation canals and paddy Jland of an economic
size. The Act was not successful though several enforcement

officers were charged with ensuring that farmers and land owners

conform to the provisions of the Act. However, the Act does help
to control the rent and provide some security of tenure. The Act
also makes the tenants more aware of their rights and
responsibilities 1in dealing with their Jlandlords. If it is duly
enforced, the Act can be a weapon to stabilise the price of land
through rent control. As the Act 1is definitely a tenant-biased

piece of legislation, most landlords try to avoid letting their
farm lands to tenants at controlled rents and create tenancies
outside the scope of the Act. Some of the main features of the
Act are in Appendix 1.7.

However, from the conditions 1imposed on the Jlandlords by the
Act, [see Appendix 1.7], it is extremely difficult for the
landlord to recover possession of his land. The Act reinforces
the foregoing by setting out offences that may be committed by
the landlord as shown 1in Appendix 1.8.

The offences for which the Ulandlord can be brought to book,

as in Appendix 1.8, demonstrates that the Act does attempt to
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provide the security of tenure for a tenant farmer. The Jlandlord

cannot evict the tenants at will as the tenants can resort to the

enforcement officers for help. The tenant too can bring an appeal

to the Rent Tribunal set up under the Act and free legal aid is

available for poor farmers.

However, the Act has its weaknesses. The general weaknesses

of the Act are as fTollows:

() The Act is too tenant-biased. The i1ncome of a tenant fronm

paddy yield is much more than the gross income of

landlord. 1

<b> The Ulandlords are not willing to co-operate and they try

to evade provisions of the Act by having unwritten

A written

tenancies outside the scope of the Act.

tenancy agreement will mean a reduction in their

income and also increase the risk of their being

subjected to civil litigation.

<c> In the Muda Agricultural Development Authority (MADA>

area, for example, where almost all the Jlands are under

double-cropping with modern agriculture techniques, the

production and yield per acre 1is 1,200 g-antang. Tenant

farmers who have capital take advantage of the Act by

renting more lands at a rent higher than that prescribed

by the Act. 177 In such a transaction, both parties, the

tenant and Jlandlord, benefit by having dealings outside

the scope of the Act. Finally, the poor farmers become

the rich tenants-” labourers. Although section 8<i> of

the Act Ilimits the maximum land area which may be rented

through a tenancy agreement, there has been no move to
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enforce this restriction as yet. The number of tenancy

agreements between the Jlandlords and the paddy tenants

in Peninsular Malaysia at the end of 1983 was very small

compared to the number of paddy tenants. Out of
approximately 123,000 tenant paddy farmers only 3,013
agreements were registered as of 1982 - 2,471 1in Kedah,

352 in Perak, 96 1in Kelantan and 94 1in Perlis. 17,(3 Thus,

this Act falls far short of its objectives.

THE LAJTD (GROUP SETTLEMENT AREAS) ACT, 1960

Another law which 1is reformatory 1in nature 1is the Land (Group

Settlement Areas) Act, 1960. This Act opens the way for the

planned development of land as opposed to the ad hoc land

alienation under the NLC which 1is discussed 1in detail 1in Chapter

Three.

This Act was promulgated to enable the government to solve

the physical land problems and also to alleviate povertyl73 in

the rural areas through the opening up of economic-sized Iland

holdings. FELDA is the agency mainly responsible for the

implementation of this Act. Under this Act, the state authority

may designhate or declare a vast area of virgin land to be a group

settlement area and offer it to selected landless farmers who

are brought to the land schemes to work it._1®° The implementation

of this Act 1is discussed in detail 1in Chapter Five.

THE WATIORAL LAND REHABILITATION AND CONSOLIDATION AUTHORITY

ACT, 1966 (FELCRA ACT, 1966)

The FELCRA Act, 1966 is meant solely for the

rehabilitation and development of any abandoned land scheme 1in

any state of Peninsular Malaysia. FELCRA has no power under the
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Act to consolidate fragmented small lots of land in the
country.101 To enable FELCRA to embark on land consolidation, the

State and Federal Governments have to agree upon, through the

NLC, and enact appropriate legislation. It will have to make sure
that such legislation 1is not ultra vires Article 13 of the
Malaysian Constitution, as the legislation will involve both the

compulsory acquisition of land and adequate monetary compensation
as well as compensation by way of reallocation to the Jlandowner.
Questions relating to rights of inheritance under the
distribution of estates laws, the Faraid law and the law relating

to testate succession will also have to be borne in mind when

drafting such legislation. Such law if enacted, should not
conflict with the provisions of the NLC. Many countries such as
France, Western Germany and the Netherlands, India, Japan and
Pakistan have today carried out Iland consolidation programmes

through consolidation legislations.102
THE LAJTD ACQUISITION ACT, 1960

This Act, enacted under Article 76 (4) of the Federal
Constitution, vests the State Authority with the power to acquire
alienated (private) Ilands for public purposes or by any person or
corporation undertaking a work which in the opinion of the State
Authority 1is of public utility or for the purpose of mining or
for residential, agricultural, commercial or industrial

purposes.103

This Act mainly consolidates the pre-existing and
different land acquisition laws of the various states. Under the
Act, land owners whose lands are compulsorily acquired are

assured of fair and adequate compensation with market valuel®*
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of the land. This conforms to Article 13(2) of the Federal

Constitution.los

This Act, especially by Sections 3 () and (c> has fai—
reaching implications for future land reforms. In fact, under
Section 3 () and () of the Act, the State Authority may
compulsorily acquire land from the Jlandlords to distribute to
the Ulandless peasants. The opposition of the thus expropriated
could be ameliorated by paying them adequate compensation.

Under Section 8(i> of the Act, State Authority may declare
that it needs any area of agricultural land for the the purpose
of agriculture.106 On completion of the acquisition process
which would include a full enquiry into the value of the land 1in
question and the payment of compensation in the terms of the Act,
the land then becomes state land1l07 which the State Authority may
alienate to the landless peasants.

However, for the purposes of land reform it would be
desirable to have a separate piece of legislation - as 1iIs the
case iIn Taiwan or Japan.100®

THE SMALL ESTATES (DISTRIBUTION) ACT, 93 of 1955

This Act was Ffirst enacted 1in 1955 as an Ordinance. This

legislation 1in particular section 3(2) therein which contains

the definition of small estatel0O0 has been amended several times.

This Act can be considered reformatory because it
posseses powers of distributing the estates of deceased
persons from the High Court to the DLA of the districts 1in
which the estate is situated. This 1is meant to expedite the

settlement of claims without the claimants having to incur the

expenses of engaging a counsel. The beneficiaries do not have to
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travel to the state capital as cases are heard 1in the districts
or in the kaapung where the lands are situated.130
SUMMARY

The above discussion shows that Land Tenure and Land Laws in
Peninsular Malaysia was influenced greatly by Islamic
jurisprudencel3l in many ways, particularly in the aspect of
faraid Jlaws. Even in the <early concept of ownership, Islamic
influence was significantly clear. Under Islamic law of property,
land belongs to Allah (God) and whoever cultivates the land, the
land belongs to the cultivator. This concept was practised under
the Malay Customary tenure. However, under the British rule, the

land Qlaws had wundergone many changes 1in response to the rapid

economic and social development. These changes were made solely
for efficient land development and the proper management and
utilisation of scarce land resources to achieve the equitable

distribution of land for the 1iIncreasing population.
Administratively, the Torrens system of registration 1is the
best system so far for this purpose provided it is properly
implemented. However, the system depends on demarcation and
registration which 1iIs not properly done. Nonetheless, with the
use of computers and the most modern method of scientific

management, the system should be able to overcome the problems

that now beset it.
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India Company.

ibid. , p.36.
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For further readings of the Customary Land Laws of Begri
Sembilan, see M.B. Hooker, Adat Laws in Modern Malaya, O. U. P.
Kuala Lumpur, 1972, particularly Part 1,chapters 3, pp- 51-68
and Part 11, Chapter 5, pp. 91-111.

Acquired property entres the category of ancestral property
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person who acquired it. Under Islamic law, there 1is no
distinction between ancestral and self-acquired property,
between movable and immovable property,

See C.K. Meek, op.cit. p-43.
See M.B. Hooker, Adat Laws in Modern Malaya, Oxford

University Press, Kuala Lumpur, 1972, pp.228-47.

Ancestral property descends to daughters.

These laws include: General Land Regulations 1889. The Land
Enactment 1903, and the Customary Tenure Enactment 1909.

The conversion from the deeds system to the Torrens system of
land registration began in Penang in 1963, It is deemed to be
completed in 1985. Bo further extension by the State.

Adat Naning is another aspect of adat perpateh. In adat
matters, Waning is ruled by a penghulu usually referred to as
Dato' Waning. His position is expressly recognized in the
Malacca State Constitution, Part 1V of which provides that
the Dato' Waning shall be appointed by the Governor of the
State in accordance with the rules of the Adat Perpateh
Waning - Art. 34(1). See M. B.Hooker, op.cit. pp-93-102.

This custom refers to certain Waning area in Malacca. Under
this custom, rights of succession may be exercised in favour
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of males iIn certain situations. See section 5 of the 1886
Ordinance which was later cited as Cap.125 of the Revised
Laws of the Straits settlements 1936.

One case which was referred to the Court was Munah v Isam
(1936) MLJI 42.

See HLC (Penang and Malacca Titles) Act,1963, sections 94-97.
See also the latest amendment to the HLC (Penang and Malacca
Titles) (Amendment) Act 1984 (Act A 597) which provides that
any Malay proprietor of any alienated land may apply for the
endorsement of the title as a Malacca Customary Land.

This term is used to describe any adat which is not adat
perpateh. There are set rules as to 1its geographical
distribution. It does not constitute a system iIn the same
sense as adat perpateh. For detailed discussions, see
M_B. Hooker op.cit. pp-2, 28-30, 246.

Handbook of British Malaya 1935, p. 107.

Land registration is provided by Part V of the Land Enactment
(Cap.1) but important amendments are contained in Enactment
Mo 3 of 1941. In 1936, a law (Ho. 18) was enacted for the
abolition (on application) of old titles and the issue of new
ones in conformity with the Land Enactment.

The State of Kelantan has an area of 5,750 square miles, of
which in 1939, 4,320 are state land, 80 are forest reserve
and 1 350 are "alienated land. The breakdown figures in 1939
were as Tollows: Rice: 145,000 acres; rubber: 91,000 acres;
coconuts: 60,000 acres; areca-nuts: 7,000 acres. A typical
smallholding is between 3 to 5 acres of rice land and an acre
of highland for residential purpose and an acre or so for
rubber land at some distance from their house.

One acre = 1,000 depa or 43,560 square feet. One quarter of
an acre = 250 depa, whereas a relong = 0.71 of an acre.

They were originally decisions of judges on land disputes,
counter signed by the Sultan, which eventually developed into
a system of protective certificates issued independently of
any dispute.

See C. K. Meek, op.cit, pp-49-54.

See Kedah Malay Reservations Enactment 9 of 1354, Section 2.

onerelong equals to approximately 0.71 acres, see note 33.
(@ a grant or lease of state land (for town or village

land); (@) Entry in the wmukim Register (for any mukim land);
(©) Grant Kechil(small-holding grant) or a lease of state
land (for country land not exceeding ten acres and not being
mukim land); (d) Grant Besar (large-holding grant) or a lease
of state land (for country land exceeding 10 acres); (e) A
lease of state land (for fore-shore or sea-bed, the lease is
for a period not exceeding 21 years.

mukim land is defined as country land not exceeding ten acres
in area other than Iland wholly or mainly planted or held
under conditions allowing it to be planted with a commercial
crop, the proprietor of which is a person belonging to any
Malayan race who habitually speaks any Malayan language and
professes the Muhammadan religion or who has obtained the
special permission of the Sultan-in-Council to be registered

as a proprietor of such land.
See Section 5, HLC (definition of State Authority). Under
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Part 1, section1(l) of the Eight Schedule of the Federal
Constitution 1957, the Ruler or Governor, as the case may be
must act on the advice of the State Executive Council in
carrying out the duties entrusted to him under the respective
legislation.

Federal Constitution 1957, Article 76(4).

[1981] 1 MLJ 151 (Federal Court). In this case, the applicant
company applies for a declaration that s.100 of the NLC
enacted by the Federal Parliament 1is void on the ground that
it is ultra vires Article 76(4) of the Federal Constitution
in that the section deals with a subject with respect to
which it has no power to legislate. However,the Federal Court
dismissed the suit on the following grounds as discussed in
Chapter 1.

Federal Constitution, 1957, Article 95D.

FLC, 1965 s.4(2) ()-

[1984] 2 MLI 87 (Privy Council),infra, at pp.63-66.

In Tan Vee Choon v Ong Peck Seng [1986] 1 MLJ 322, Wan Yahya
J, expressed the view that rights arising out of common law
or the rules of equity which relate to land matters are no
longer applicable in Malaysia since the passing of section
3(1) and section 6 of the Civil Law Act 1956 and the NLC,
1965 respectively.

Teo Keang Sood, et al. Land Law in Malaysia Singapore
Butterworths, 1987, p.9.

ibid.
ibid. See also the following cases: Haji Abdul Rahman & Anor
v Mahomed Hassan, [1917] AC 209 (Privy Council): Devi v

Francis,.1969] 2 MLJ 169 (High Court,Perak); Chin Choy & Ors
v Collector of Stamp Duties,i1981] 2 MLJ 47 (Privy Council);
Pemungut Hasil Tanah, Kota TIlnggi v United Malayan banking
Corporation Bhd [1981] 2 MLJ 264 (Federal Court).

See Clause 48 of the Federation of Malaya Agreement, 1948,
first column of the Second Schedule, item 100.

ibid. , item 101.

ibid. , item 102.

The Reid Commmision was headed by Lord Reid, a distinguished
"Lord of Appeal 1in ordinaryl. The Commission duly submitted
its report on 21st February 1957. On the basis of their
recommendations the new Federal Constitution was promulgated
on 31st August, 1957, thus the Federation of Malaya became an
independent sovereign country.

Federal Constitution, Ninth Schedule, (Article 74,77), List
11, paragraph 4.

"Federal Purpose™ is defined under s 2(1), paragraph 27A,
Interpretation and General Clauses Ordinance, 1948 as
"includes the purposes of the federation in connection with
matters enumerated iIn the concurrent list and with any other
matters with respect to which Parliament has power to make
laws otherwise than by virtue of Article 76 of the
Constitution,” such example as land for schools, hospitals,
police stations and the like.

Article 76(4) of the Federal Constitution provides that:
"Parliament may, for the purpose of only ensuring uniformity
of law and policy, make laws with respect to land tenure, the
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relations of landlord and tenant, registration of titles and
deeds relating to land transfer of land, mortgages, leases
and charges in respect of land, easements and other rights in
land, compulsory acquisition of land, rating and valuation of
land,and local government; and clauses (1) () and @) shall
not apply to any law relating to any such matter™.

See Report of Land Administration Commission,1958, p. 12,
paragraph 54.

The states®™ annual income from direct land taxation comes

mainly from quit vrent, (received vyearly), land premium
(received on first alienation of land and on approval of
conversion, and fees on partition, sub-division or

amalgamation of land. Revenue from quit rent constitutes of
about 5 to 20 of state revenue, depending on the total areas
of alienated land in the states.

See Land Administration Commission Report, 1958, d .12
paragraph 55. The report proposed that a three-year programme
to collect arrears of quit rent, calling in at Ileast two
years arrears at a time, and immediate action against arrears
after 1 April; the continued imposition of "late fees™ should
be implemented. This recommendation still holds good today.
See also Land Resources Report, 1974/1975, Economic Planning
Unit, Prime Minister™s Department, p.34.

For the state of Perlis, the ruler is known as the Raja of
Perlis.

The Yang di Pertua (Governor) is appointed by the King (Yang
di Pertuan Agong) for a term of 5 years.

Currently, the total number of districts in Peninsular
Malaysia is 94. Each state is divided into an average of 6 to
8 districts. Under Section 11(a), the State Authority may by
notification in the gazette divide the territory of the state
into districts. However, some states such as Kelantan, Pahang
and Perak have created new districts. This action was done
not iIn accordance to any of the existing provisions, as such
it is contrary to the NLC. However, to remedy this situation,
new amendment was made to the HLC enabling the state
authority to create new districts, see Section 11 (ca), vide
5LC (Amendment) Act,1984,Act A 587. "The State Authority may
by notification in the Gazette - vary or alter the boundary
of any district, sub-district, mukim, town or village."
District in Kelantan is known as Jajahan and a few Daerab
will make up a Jajahan and a few mukims will make up a
Daerab.

Previously known as Malaysian Civil Service. Officers from
this service fill up the majority of posts in the former FMS
(Perak, Selangor, Negeri Sembilan, and Pahang]. In 1980, the
states of Penang, Malacca, and Perlis have their state
officers being absorbed into the Federal service known as
Administrative and Diplomatic Service (ADS). All of the
federal officers serving in various ministries of the federal
government are taken from ADS.

Other states, except those mentioned above (hote 65), have
their own State Civil Service officers and they are
transferable within the state. As regards federal officers
serving the state, their salaries are being paid by the state
government.
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69.

70.

71.

2.

76.

78.

The appointment is made under section 12 (1) (b), RLC.

The designation, Collector of Land Revenue (CLR) 1is used
interchangeably with the new designation, District Land
Administrator (DLA), vide NLC (Amendment) Act 1984,Act A 587.
In recent years, a few districts have been re-divided into
two districts such as Temerloh and Jerantut; Rompin;
Termerloh and Maran (Pahang), Ulu Kelantan was divided into
Kuala Krai and Gua Musang, Tanah Merah (Kelantan) was divided
into the District of Jeli. In Perak, the districts of Kuala
Kangsar, Dinaings and Hilir Perak were redivided and a new
district of Perak Tengah has been created. In Regeri
Sembilan, a new district of Jempol was created. In Kedah, a
new district of Pendang has been created.

See also note 63 above. Special procedures which were absent
prior to the amendment, were included in order to solve the
problems of new districts which have been created by the
State Authority. Row the DLA of a new district shall have
jurisdiction over land within the boundaries of the new
district, thus the powers of DLA of a new district 1in
respect of land registers were clearly defined under the new
amendment, see NLC (Amendment) Act 1984, Act A 587, new
Sections 160A, 160B and 160C.

Mukims, however, do not have a specific function in
connection with land administration, other +than the
categorisation of land titles.

Department of Statistics Malaysia, Population and Housing
census, 1980.

See Fifth Malaysia Plan (GMP), pp-100-101, and ibid., table
3-7, p-105.

Computed from Census of Agriculture, 1977, (Statistics
Department) and Land Resources Report, 1978/79 (Economic
Planning Unit, Prime Minister®s Department), Malaysia.

Survey Department, Ministry of Land and Regional Development,
(unpublished report, 1982.)

State Directors of Lands and Mines, as reported to the
Federal Lands Commissioner Office, Ministry of Land and
Regional Development, 1982.

This is based on an estimated level of 1,515,000 tonnes in
1985. Under the Rational Agriculture Policy NAP), policy
no. 26, Malaysia 1is aiming at 80% and 85% of the national
requirement. However, in the face of high domestic cost of
production, the current policy of 80-85% self-sufficiency in
rice is being reviewed by the government and the new target
set is 60% self sufficiency in rice (see RAP document, 1984,
policy no.26 and Information Malaysia Year Book, 1986,
pp-550-551).

See David S.Y.Vong,op.cit, Pp-79.

For discussions on the Torrens System see S.K.Das, The
Torrens System in Malaya, Malayan Law Journal Ltd. ,
Singapore, 1963. The system originated in South Australia. It
was Tirst introduced in South Australia in June 27, 1858 by
Sir Robert Torrens, who was a Collector of Customs at Port
Adelaide in South Australia. The system was based onthe
Merchant Shipping Act of 1854 and the Admiralty
Rules(which came into force in 1859) then under revision.
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The register is the key to the system. See ibid., pp.95-109.
See ibid. , p-21.

See Section 405, FLC.

See S.K. Das, op.cit. p. 97.

ibid., p- 97.
ibid., p. 97, see also s. 48 FLC. This principle was

incorporated into the JIC vide s.48, by which it provides

that no title to state land shall be acquired by possession,

unlawful occupation or occupation under any licence for any
period whatsoever, 1i.e. no adverse possession against the
state. See also the Federal Court decision made in Sidelr bin

Haji Muhammad & 461 Ors v Government of the State of Perak &

Ors, [1982] 1 MLJ 313 (Federal Court).

See [1955], MLJ 128 at p-.130. See FMS Land Code, Cap-138,

s.42. This section provides that the title of a proprietor,

chargee or lessee shall be indefeasible except that in the

case of fraud, misrepresentation or the title has been
obtained by forgery or by means of an insufficient or void
instrument, such registration shall be void.

See Section 223 FLC. The proprietor of any alienated land may

grant tenancies (or sub-tenancies) for a period not exceeding

three years without having the same registered. It may be
granted either by word of mouth or by a written instrument in
any form whatsoever. However, under the Padi Cultivators

(Control of Rent and Security of Tenure) Act,1967, s.3(1),

any tenancy agreement must be iIn writing and in the form

prescribed in form A of the 1st Schedule of the Act. Even
though tenancies are not required to be registered under the
tr (@ oi"ifP) ih) It may be protected, by an endorsement in tbe

Sgister * ot title (EDI) to the land persu.ht to

chapter 7 of part Eighteen of the ITC, (see s. 213(3) (b) and

s. 316(1)- Procedure of registration of endorsement of exempt

tenancies are provided under ss. 316-318 FLC.

See ss 16(3), and 21, F.C. See also ss. 386 and 434, FLC.

The assurance principle has been introduced in Singapore

under Land Titles Ordinance, 21/1956, however, it was absent

in Malaysian Torrens System for the following reasons:

@ In the Malay States where modified Torrens System was
first introduced, state land suitable for alienation was
plentiful, land transactions were few, work load in land
offices were very small and possibility of error in
making memorials was then easily avoided. Forged
transactions were unknown.

(M) The issue of indefeasible titles under the new system did
not iIn Tfact disturb known existing rights under the
ancient customary tenure for these were comparatively few
and ascertainable. Thus 1t was fTelt then that an
Assurance Fund would add to the liability of owners, was
neither necessary nor desirable and insignificant under
the development of the country and exploitation of its
resources.

(© There were almost unknown case of suit against the state

governments as a result of negligence on the part of the

State Authority or its officers arising out of land

transactions or related land matters.
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See (C1982] 2 MLJ 53 (HighCourt Selangor).

Under the old Land Code, each state has its own land code
with varied systems and procedures andeach state issued
different type of titles to the land as shown in Appendix

1. la.
For list of land laws related to land administration, see
Manual for Land Administration, Federal Lands and Mines

Department, Government Printer,Kuala Lumpur, 1980, pp-423-431.
See MLC, s.8(1)(d). Throughout the thesis for the words
"Commissioner of Lands and Mines®™ substitute "State Director
of Lands and Mines, vide Amendment ActA587/1984 and Act
A615/1985.

ibid. , s.8(1) (©)-

Currently, all the officers of the office of the Directors of
Lands and Mines (including the Directors themselves) and the
District Land Offices in the Tformer 1TMS and the former
Straits settlements and Perlis, are from the Federal
Government Service, whereas the officers and staff iIn the
former UMS are state officers and they are from the State
Service. The salaries of all officers and staff in the Land
Offices are paid by the state governments.

The Survey Department is a Federal Department separated from
the land offices but directly involved in the surveying of
land iIn the states and 1is responsible for the partial
preparation of land title forms.

The Sational Land Council is established under Article 91 of
the Federal Constitution.

See Federal Constitution, Article 95E(2).

ibid., Article 91(3).

See SLC, s.9(D).

This was the vresult of the Second Land Seminar for
Peninsular Malaysia held in 1973 and some of the resolutions
passed were as follows:

(@ There should be a land department,one at the Federal
level and one iIn every state; () the Federal
Director General of Lands and Mines should be given
the task to administer a personnel programme for all
the federal officers in land administration
especially iIn matters pertaining to their transfer
within the land administration; (¢) the state Land
Department should be given the power to control
estimate of the expenditure for the whole of land
administration in the state; (d) management of every
land office should be the responsibility of a land
administrator; and (e) priority should be given
by the state government 1in the construction of
new buildings for land offices and in the provision
of adequate furniture and equipment. The above
resolutions were discussed by the Fational Land
Council at its 25th and 26th meetings in 1974
and 1975 and at at the 26th meeting, the council
decided to approve in principle, the proposal of the
reorganisation of land administration and recommends
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103.
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105.

106.

107.
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109.

that the Task force established at the Ministry of Lands
and Mines should continue visiting the states from time
to time to give further explanation, if necessary, and to
advise the state governments as far as possible so that
the reorganisation programme could be implemented
smoothly. The Ministry of Land and Regional Development
took necessary actions to implement the above resolution
but faced some problems of convincing the state
administration on the time and method of implementation.
In the early seventies, a number of land offices were
separated from the district administration but the
decision was reversed iIn some states. In actual fact the
Seminar®s decision 1is not new as the Rational Land
Council as fTar back as 1958 had already decided thus
(see Rational Land Council paper Ro.3/1958)

See Rational Land Council, 33rd meeting, 13th December,
1980, minute no.11.1.2.

See RLC, s. 11.

ibid., s. 2 @O @ and <.

@ A Federal list, listing out matters on which only
the Federal Government can make laws, () A State list
under which only the state can have power in such listed
matters, (¢) A Concurrent list where laws can be made by
Parliament only with the concurrence of the respective
state governments.

Besides land, the other state jurisdiction are Muslim
laws and Malay customs (including the State Religious
Departments), agriculture and forestry, mining, local
government (other than the Federal Territory), protection
of wild life (games reserves), town and country planning
(other than Federal Territory) drainage and irrigation,
rehabilitation of mining land, land and soil conservation
and State land development schemes.

This 1is particularly evident, if we were to look at the
amount of money spent on the various land development
projects undertaken by various government agencies such
as FELDA, FELCRA, and RDAs: [KESEDAR, KETERGAH, KEJORA,
KEDA, PERDA, DARA and KEDAI. In the Fourth Malaysia Plan
@) for example, M$7,991.72 million (16.3%) and 5MP,
allocation was M$8,714.43 million (11.76%) of the
total public development expenditure iIn 1981-1985, see
p.226. 5MP, table 7-2.).

Report of the Federal Lands Commissioner, Malaysia, 1977.
There were cases where DLA recommended approval of land
alienation to those not within s.43, RLC, such as in the
District of Ulu Selangor, (see P.T.U.S. 2/880/74).

See Dorothy Guyot, The Politics of Land: Comparative
Development in two states of Malaysia, Pacific Affairs,
Vol . XL1V, No.3, Fall, 1971.

The Kelantan Land Settlement Ordinance,1955 was Tfirst
tried in the District of Pasir Mas, Kelantan in 1955.
Upon successful implementation, the Ordinance was
enforced throughout the state. The main objective of the
Ordinance is to provide for revision of registers,
recording of interest 1in land, settlement of claims,



110.

111

112,
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114.
115.

116.

117.
118.

119.

120.

121.

determination of owners, possessory title to land, and
issue of documents of title to land, 1iIn areas from time
to time declared in Kelantan, and to amend the Land
Enactment, 1938, of Kelantan. Until 1986 the settlement
work covered all ten Districts. Pasir Mas, Kota Bharu,
Tumpat and Bachok were totally settled with the issue of
281,691 land titles. Settlement work in the other six
Districts have also been completed and a total of 147,466
titles are expected to be registered and issued with,
C87.251 titles have been received from the Survey
Department],see Laporan Kemajuan Pejabat Penyelesaian
Tanah Kelantan, 1955 sehingga 31 Julai,1986

The main reason for the CLM posts being converted into
state posts was pressure from the State Civil Service
Association for higher posts to be filled by their own
members, as higher posts were limited in the state. The
Federal Government 1is reluctant to allow the posts to be
filled by state officers because federal officers will
have allegiance to the TfTederal government over the
state government. At least they will be more responsive
in terms of various policy implementation and directives
issued by the federal government from time to time.

This 1Is so because the State Secretary is responsible for
their job reviews.

See J.H. Beaglehole, The District, a Study in
Decentralization in Vest Malaysia, pp- 100-112.

A Study carried out by the Ministry of Lands and Mines in
1980, found that about 90% (one and a half meeting per
day) of the DO"s time was spent presiding at meetings of
the various committees. The same TFfindings were concluded
by MAMPU and IMTAK.

See note 100.

Report of The Land Administration Commission, 1958,
Govt._Press, Kuala Lumpur,b1958.

ibid,, pp- 69, paragraph 10.

ibid., p.76, para 11 and 12.

The work includes investigation, enquiry and settlement
of claims for compensation. However, officers from the
Special Mobile Unit of the Ministry of Land are sent to
all the states except Johore and Kedah to carry out land
acquisition work for federal departments. Johore and
Kedah entrust their own officers to handle the land
acquisition cases without any intervention from federal
officers. Land affairs, particularly the process of land
acquisition is a sensitive political issue in the states.
Some of the larger districts are further re-divided into
sub-districts and one or two Assistant DLAs are appointed
for each sub-district.

Such problems were encountered by the writer during the
writer"s tenure of office at the Federal Lands
Commissioner Office from 1975 to 1983.

Under s.100 of the FLC, the State Authority is empowered
to forfeit the land for non-payment of quit rent after a
notice of demand in Form 6A has not been complied with by
the Land Owner (s.97 KLC). However, there were few cases
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122.

124.

125.

126.

131.

of such action being taken for various political, social
and economic resons. Under the FMS Land Code, Cap-.138,
s.205, land which 1is in arrears of quit rent would be
auctioned to the public, however, this has been abolished
by the KLC.
Land Office staff has not been increased proportionately
with the 1increase of work load. See Md.Yob Bin Busu,M
Survey of the Land Administration in the State of
Johore,, Occasional Paper So0.3, June, 1974, Malaysian
Centre for Development Studies, Malaysia, p-31.

To speed up the processing of land applications, the
Sational Land Council,in 1its 35th meeting decided that
all land applications and applications for conversion,
sub-division, partition, and amalgamation be submitted
to the state EXCO within three months of their receipt.
The Council also directed all State Authorities to
include the period of three months in their respective
State Land Rules. The problem now lies with the EXCO
itself. They can take as long, as they wish before
decisions are madeon any application and there 1is no
specific time set for the EXCO to deal with such
applications. See 35th Council Meeting, minute no,

13.1.2, dated 28.8.82.

Under the previous s.180, ILC, the land owner has to

apply for a Qualified Title (@Q.T) before it can be
issued, to enable him to make use of the land before a
final title is issued. However, under the amended s 180,
registration of a Q.T is mandatory. The rationale of the
new provision 1is that, previously, many lands approved
for alienation have not been issued with land titles
(final) by land offices. In these circumstances, quit
rent cannot be collected unlessthe land title is

registered, (vide s.78(3), ELC). The land in the meantime
has been occupied by the applicant to whom the approval
has been given, perhaps for more than 10 years without
the payment of any rent by the land owner.
See Abdul Manaf Mohd.For (Datuk), Problems In Land O ffice
Management, Federal Lands Commissioner Office, May, 1977

(unpublished)

The description includes situation, lot no., areas, name

of owner, annual vrent, category of land use, express
condition and restriction in interest). These particulars
are transferred from the Iletter conveying approval of
alienation by the Ruler-in-Council (State EXCO). The task
must be done with great care to avoid mistakes being made
which will lead to litigation.
As per note 107.

See Abdul Manaf Mohd. lor (Datuk),
ibid.

A Survey carried out by Research Division of the Ministry
of Land and Regional development,1982 (unpublished).
The change of condition from one category to another is
required by s.124 of the KLC. Failure to comply with this
provision may result in the land which has breached the
condition of wuse being forfeited by the State Authority

op.cit.,1977.
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131.

133.
134.
135.

under s.127, IMTC. Upon approval of the change of
condition, the proprietor 1is required to pay an
additional premium is.124(5)(@) NLC] set out by the State
Land Rules. For Vilayah Persekutuan e.g., the premium
for conversion of agricultural land to building
(residential), 1is 20 x of the market value of the land as
determined by the government, Es.13, Federal Territory,
Land Rules, 1975]. However, the additional premium may be
remitted in whole or in part or by varying the rate of
further premium i@n any particular case or cases as it
thinks fit.

Other related departments involved in giving advice to
land offices on various technical aspect include
Agriculture, Town and Country Planning, Department of
Irrigation and Drainage, Local Authority, Health, Civil
Aviation, National Electricity Board, and Public Works
Department, see Manual for Land Administration, Ministry
of Land, op.clt.p.208.

See Abdul Manaf Mohd.Nor (Datuk), op.cit., 1977.

ibid., pp-2-19.

ibid.

Under s. 425(1) NLC, unlawful occupation of state land is
an offence and Iliable on conviction to a Tfine not
exceeding MS10.000 or imprisonment for a term not
exceeding one year or to both. This stringent measure was
incorporated by NLC (Amendment) Act,A264. In the same
way, any person, who without lawful authority, extracts,
removes, or permits the extraction or removal of rock
material from any land shall be guilty of an offence and
liable on conviction of a similar punishment s 426(1)
NLC. However enforcement is weak, and few cases have been
brought to Court. It is also a political issue as many
involved 1in clearing large areas of jungle land for
cultivation purposes are the big T“corporations®™ with
strong political backing.

The distribution of small estates is given by the Small
Estates (Distribution) Act, (SEDA) 98, of 1955. A small
estate is defined by s.3(2) of the Act as "an estate of a
deceased person consisting wholly or partly of immovable
property situated iIn any state and not exceeding six
hundred thousand dollars in total value.[vide A702, w.e.f
9.6.88]. Estate of a deceased Muslim is distributed in
accordance with Islamic law (hukum faraid). In Negri
Sembilan, if the estate is iIn respect of customary land
as defined in the Customary Tenure Enactment (FMS
Cap.215),its distribution 1is to be done 1in accordance
with that Enactment and not SEDA. However, in respect of
the estate being in part tribal land as stated in the
Customary Enactment, 1if situated in Jelebu, Kuala Pilah,
Rembau and Tampin, is dealt with by the SEDA subject to
part 111 (ss. 20-25) of the Act. For estates valued at
more than $600,000,the jurisdiction is the High Court and
the Probate and Administration Act, 1959 is applied. IFf
the estate is wholly of movable property (excluding
land), then such an estate will have to be dealt with in
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137.
138.

139.
140.

141.
142.
143.
144.
145.

146.

147.

148.
149.

151.

accordance with Probate and Administration Act,1959. The
estate of a deceased non-Muslim is dealt with under the
Distribution Ordinance,1958.

See Federal Lands Commissioner Annual Report,1982.

See 35th meeting of the Rational Land Council, held on
28.8.82. As at August 1982, there were 21 vacancies of
group A officers and 144 in group D and C
staff(Settlement Officers, Clerical Officers and
labourers). These vacancies were for all the land offices
in Peninsular Malaysia

See RLC 35h Meeting, dated 28th August, 1982.

See, for example, Dorothy Guyot, op.cit., 1971. The
writer did an extensive studies in Johore and Trengganu
as regards the relationship between land and politics.
RLC, s. 42.

RLC, s. 45.

Federal Constitution, Article 91(1), 91(5) and 91(6).
RLC, s. 52(1), see also Rotes Upon the RLC, by The
Commissioner of Land Legislation, pp-19-20.

ibid., p-20. See also the RLC Bill, 9 August, 1965, pp-
1585 - 1586.

ibid., p.73-74. See also RLC Bill 9 August, 1965,
pp- 1583-1584. The main purpose of a Q.T is to mitigate
the inconvenience arising Tfrom inevitable delays in
survey, [see ss. 176-194 RLC]. Under the new amendment to
the RLC, 1t is now mandatory for the DLA to issue Q.T,
[s- 80(3)], RLC (Amendment) Act,l 984, Act A 587. Q.Ts
are fully indefeasible title iIn which the state retains
no power of intervention except to the extent of
modifying the boundaries once survey is completed. This
is the only respect in which Q.T differs from final
title.

RLC, s. 176(2)()- However Q.Ts iIn continuation if final
titles may be sub-divided, [see ss 135(i),140(i),146(i)]
RLC Bill, 9 August 1965, pp-.1583-1584.

RLC, s.195(1).

See s. 213(3)() RLC.

Under s.205 of the FMS Land Code, Cap-138, failure to pay
quit rent would result in the land being be sold by
public auction. However, by s. 100 of the RLC, non-
payment of quit rent after due notice has been served on
the proprietor would vrender the land liable to be
forfeited to the State Authority.

RLC, ss. 98 and 100.

The First rent revision was in 1970 and the second
revision was made in 1985. Sectin 101 RLC was amended in
1982 to shorten the period of rent revision was shortened
from 15 years to 10 years, [vide RLC (Amendment) Act,
1982 A 542.7].

RLC s. 135-139.

ibid., Ss. 140 - 150.

ibid., s. 135.

ibid., s. 136 O (© (iii).

ibid., s.145. With the latest amendment to s.141 (how
141A), any co-proprietor holding the majority share in
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159.

160.

161.
162.
163.

164.
165.
166.
167.

168.
169.
170.

171.

172.
173.
174.

the land my apply to the CLM or DLA for approval to
partition the land,vide FLC,Amendment Act 1984,Act A 587.
See s. 282 FLC. For rights, powers of a proprietor to
grant easement, the effect of grants and enjoyment of
easements, see ss 283, 285, 287 FL.C.

Such an easement is similar to Collector®s right of way
which is only available iIn rural areas. An easement 1iIs a
type of land dealing but it differs only in that the
interest can be expressed only in relation to both pieces
of land which are now bound together in a "‘dominant” and
"servient®™ capacity. Easement is a dealing and applicable
to any land, and as such pertinent to the development of
lands iIn towns which do not have an eccess due to
uncontrolled subdivision in the past or to the conversion
to building land, of small agricultural Ilots.

See s.2 FMS Land Code,Cap-.138.

See s.205(1) FLC.

For detailed discussion on caveats see, David S.Y.Vong,
op.cit., pp-415-7, 419-20, 452-53, 421, 422-3, 417-20,
414-5418-9, see also Judith Sihombing, National Land
Code, A Commentry, M.L.J.,1981. pp.570-638. See also Teo

Keang Sood, et.al., Land Law in Malaysia, op.cit.,
pp.286-349.
ibid.

See s. 48, FLC.

ibid. See also Judith Sihombing.op.cit. p.258.

See s. 93 FL.C. Under the 1963 Act,once the interest has
been proved,the quality of indefeasibility is conferred
after expiry of six months from the date of the

publication of a notice in Form 1 in the absence of any
competing claim being made to the land or interest in
question (s.85). In the case of any title or interest

which has not been duly examined pursuant to the relevant
provisions of the 1963 Act, the quality of
indefeasibility only attaches after the expiry of 12
years from January 1,1966 or within such extended period
as the State Authorities my direct, provided that no
caveat or claim made wunder the 1963 Act is then
outstanding iIn respect of such title or interest. (See
s.88(l1) and s.53. See also Sin Siang Hong & Anor v Kau
Yoon Swee 119853 1 MLJ 422.

ibid.

The Strata Titles Act,1985 (Act 318),

The various provisions iIn the FLC pertaining to sub-
division of building were vrepealed / amended by the
Strata Titles Act 1985, The new Act has incorporated most
of the FLC provisions with additions / amendments to make
it a more development oriented piece of legislation.

This Act came into force on 1 June 1985 and was gazetted
as Act 318.

Strata Titles Act, 1985,s,10(4)(d).

ibid., s.65()-

ibid., s 67. See also provisions s.502) and @) as
regards expenditures incurred and the appointment of
officers to exercise the powers of mnagement corporation
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175.

176.

177.
178.
179.
180.
181.

183.
184.
185.
186.
187.
188.

189.

190.

(XC). See also s.51, by which the Court is empowered to
appoint an administrator to exercise the powers of the
XC.

E.D. Smith and P.R.Goethals, Tenancy Among Paddy
Cultivators in Xalaysla, p-35.

See Salmiah Alias, Tenural Institution and Paddy
Cultivators Act, with Special Reference to HADA Areas,
LLB dissertation, University of Xalaya, 1975.

ibid., p-62.

ibid.

Land (Group Settlement Areas) Bill,27 April, 1960, p.757.
Land (Group Settlement Areas) Act,19"7 LGSA.Actl s.20(4).
See National Land Rehabilitation and Consolidation
Authority (Incorporation) Act,22/1966,tFELCRA Act). There
is no provision in the Act which enables the government
to consolidate small agricultural lots iInto bigger
economic-sized holdings except by way of mutual agreement
between the proprietor and the authority concerned,such
as in-situ project in Teratak Batu, in Kelantan. However,
with the new amendment to the NLC, s. 129, the State
Authority is now empowered to take temporary possession
of the land for the purpose of remedying the breach of
condition and after effecting the remedy, possession
shall be returned to the proprietor with the requirement
that the land be maintained iIn a satisfactory state. (See
s.129, NLC, Amendment Act, 1984, A 587.

See P._Xorai-Lopez, Principles of Land Consolidation
Legislation FAO, Rome, 1962, pp-4-60.

Land Acquisition Act, 1960, s. 3.

ibid., See s.2, and see also s.12(I>, and First Schedule.
ibid., ss.37 and 49.

See s. 8(1)-

ibid., s.23(a)-

For detailed discussions on Land Reforms in Taiwan and
Japan, see Chen Cheng, Land Reform in Taiwan, China
Publishing Co.,1961; Martin X C.Yang, Social Economic
Results of Land Reform in Taiwan,, East Vest Center
Press, Honolulu, 1979; R.P.Dore, Land Reform in Japan,
0.U.P,London, 1959; M.Kajita Land Policy after Land
Reform in Japan,, The Development Economies, March, 1965;

T.Ugura, Recent Agrarian Problems in Japan, The
Developing Economies, Tokyo, 1966; T.Takigawa,
Historical Background of Agricultural Land Reform in

Japan, The Developing Economies, Tokyo, 1966.

SEDA, 1955, s. 3(3), vide SEDA (Amendment) Act, ?N(U)
1075 w.e.f.18.10.79. Originally, a small estate was
defined as having its value to the amount of $5,000.
However, it was raised several times, from $10,000 in
1955 to $300,000 in 1979. On 9 June 1988,it was raised to
$600,000, (vide A709.1 The main reason for increasing the
value of a small estate to the present amount was due to
the rapid increase in land value.

Ministry of Land, Small Estates Distribution Division,
Annual Report, 1988, (unpublished). As at 1988, there is a
backlog of 10,000 cases of unsettled distribution suits
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191.

pending hearing in all the land offices in the country.
The Ministry of Lands and Regional Development took over
the responsibility of settling the small estates
distribution with the establishment of the Small Estates
Distribution Division in 1974. Currently, there are 40
officers assigned to do the job in various districts.
There are various reasons for the backlog of cases and
among others are the attitudes of the beneficiaries
themselves, who do not attend the distribution enquiry
and thus leaving the cases postponed indefinitely.
Another factor 1is the 1increase iIn the number of
applications without a proportionate increasing in the
number of officers and staff, as a result, the existing
number of officers could only settle the in coming
applications leaving the backlog cases untouched.

Islan is not merely a system of religious beliefs but
also includes a well developed body of jurisprudence and
a complete way of life. See M.B.Hooker, The American
Journal of Comparative Law, Vol. 19, 1971, op.cit., p.265,

at fn. 5. Islam also encompasses political, economic,
social, and legal systems. However, its status in
Malaysia is limited to family relationships, inheritance,
and religious rituals during official ceremonies. Its
status in Malaysia is rather parallel to the position of
canon law in medieval Europe. (see M. B.Hooker,

op.cit.,p.265). Islam is the established religion of the
Malaysian state and is entrenched in both the federal and
state constitutions (see Article 3 of the Federal
Constitution). In addition, It possesses iIts own system
of courts and legislation known as Mahhamah syariah
(Islamic court). Its powers include the right to impose
various sanctions and the source of reference as regards
the distribution of properties according to faraid law
(Kathi's certificate setting out the Islamic fractions to
which each claimant 1is entitled) arising from the
distribution of small estates by the DLA. Adat (custom)
on the other hand 1is generally (with the exception of
Negri Sembilan) localised, confined to matters of land
tenure and its sanctioning powers have been taken over by
the national legal system.

Under  the faraid law, the right to succession
is founded on four bases: Kkinship, marriage, patronage,
and religion, and in default of heirs of certain degrees
(asabah), under the Shafii mazhab in Malaysia, property
passes to the Baitul-Mal, the state religious fund. For
further readings on Islam, and Adat laws see M. B.Hooker,
Law, Religion And Bureaucracy In A Malay State: A Study
In Conflicting Power Centers, The American Journal OFf
Comparative Law Vol_X11, Spring 1971, No.2.
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CHAPTER 2

LARD OWNERSHIP POLICY IR PEFIRSULAR MALAYSIA

This chapter is iIntended to explain the land ownership policy-
in Peninsular Malaysia and how it affects the present patterns of
land ownership. This chapter will also seek to explain the
circumstances leading to the formulation of the Malay
Reservations Policy and how this policy has affected the patterns
of land ownership in the Malay community. There will be a
comparison of land policy during the <colonial period and the

post-independence policy.

In order to understand the present patterns of land
ownership, it is necessary that the previous British policy be
examined. This is because the colonial regime laid the

foundation for the pattern of land ownership of the country

through such policies as the Malay reservation policy, the
rubber restriction schemes and the policy of rice sel f-
sufficiency for the country. It will be shown in this chapter too

that all these policies were responsible for the present trend of
land ownership in the country.

Before discussing the Jland ownership policy per se, the
conceptual aspect of land ownership and its nature merit
elucidation.

LAMD OVMERSHIP AMD ITS MATURE

Land can be regarded as a lasting indestructible commodity
which 1is capable of being bought and sold. It is an immovable

commodity and as such it cannot be physically transferred
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from one person to another; nor can it be possessed in the same
way as chattels. Under the Malaysian NLC1 and English law, Jland
is not regarded as comprising merely the surface but also all the
substances therein; all vegetation and other natural products;
all things attached to the earth or Dermanently fastened to
anything attached to the earth, whether on or below the surface;
and land covered by water, i.e even the sea-bed 1i1s land. Thus,
the alienated land which was surveyed say one hundred years ago
in Malaysia, is still the same today; the individual
proprietorship units into which it was divided may have changed
completely but today®"s parcels are made up of the same land, and
the change 1is one of "mutation® which is what we call the process
of changing the boundaries of parcel_.2 1t 1is this permanent
nature of land that requires it to have a special recording
system in the form of registration of land titles. The owner of
other property can remove or destroy 1it, but the owner of land
can neither move it nor, in the legal sense, destroy it. The
proprietor®s power 1is limited to the enjoyment or disposition of
rights 1in or over 1it. This 1is equally true whether the ownership
is recognised in law as absolute (title in perpetuity) or whether
the owner holds the land under a lease-hold title or the owner is
called a “"tenant 1in fee simple®, as 1is iIn English Jlaw. English
law does not recognise the ownership of land but only the
ownership of estates or interests in land, though 1iIn practice the
"fee simple® denotes absolute ownership. 3

Some of the examples of rights of ownership in land which are

absent iIn other goods are:
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(&) An easement. It is a right enjoyed by the owner of land
(the dominant land) over the land of another (the
servientland). For example, dominant land might be 1in
the centre of servient land and the owner of the servient
land andthe owner of the dominant land might have
acquired the right to cross over the servient land to
reach a road. Such an owner would have acquired an
easement of way/access. m

(b) Land also is capable of being offered as security for
a loan or for the performance of some obligation without
its possession being surrendered.E

Even though the owner or proprietor of land has all the
rights bestowed upon him by the state or State Authority, there
is a general qualification of land ownership which 1is unaffected
by Uland registration despite the wording of some registration
statutes. Under modern day land legislations, the ownher®s rights
over land as regard 1its use has, as will be discussed later 1in
the chapter been restricted by statute.

As the world population increases, pressure on land grows,
the State increasingly acquires more power to ensure the proper
use of land, regardless of who owns 1it. Even the right to sell
which might be regarded an essential attribute of ownership 1is
often witheld or curtailed when public policy demands that Iland

should not be allowed to fall 1in the wrong hands. e The State on

the other hand has always had the power of compulsory
acquisition, the right of "eminent domain” and this itself
encroaches wupon the rights of private land ownership. It has
been universally accepted that really no absolute ownership
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of land exists, notwithstanding the wuse of that term 1in some
enactments providing for registration of title. An owner®s right
to use his land is subject to public interest. The State in whonm
all land is jJurisprudentially vested always asserts special
authority over land, no matter how democratic the system of the
government it practises. Without such control, the State would
lose its basic asset.

LAND OWNERSHIP AMD SECURITY OF TENURE

The basic principle of owning land is the concept of
"security of tenure-”. This is so because proper development
depends on “security of tenure® rather than on ownership, which
can be Tempty” of the right to use, and even of the power to
control that wuse.7 “Tenure- is derived from the Latin tenere
Cleaning “"to hold", and a T“tenant” is simply "one who holds".
What we mean by security of tenure 1is that a person has security
of tenure if he is secure or safe in his holding of land.
However, when a Jland owner ordinarily speaks of security of
tenure, what he means is the security of "possession” or
"occupation® and not of “tenure-”.

In a developing country Qlike Malaysia for example, when we
speak of security of tenure, we are talking about the
Relationship between a registered proprietor of land <the owner)
and a tenant, that 1is Jlandlord-tenant relationship. This 1S so
because to encourage or even permit development, security of
tenure need not amount to ownership, nor need it last for all
time. A lessee for example, has security for the term of his
lease and, for as long as he complies with 1its conditions, the

law will give him complete protection even against his landlord,
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the proprietor of the land.® In most countries today, including
Malaysia, security of tenure 1is governed by legislation® which
gives the tenant a right to remain 1in occupation, thus depriving
the 1landlord, so far as occupation 1is concerned, of the benefit
of his security of tenure.

A landowner in undisputed occupation of his Jland will not
require a document if he does not want to deal with it 1iIn any
way. As soon as he does want to deal with it he needs a document
of title to prove his ownership. However, in the modern world,
for purposes of economic activity, evidence of title to land is
vital to raising a loan with any financial institution.

OWNERSHIP OF LAND IN ENGLAND AND MALAYSIA - COMPARISON

In English legal theory, only the sovereign can own land, and
in Malaysia, the same 1is true for land in Malaysia 1is vested 1in
the state. In the eyes of the law of yore, a private person could
be nothing more than a tenant of Jland and a person®s right
depended upon his observance of the tenurial services and
incidents. With the disappearance of these, however, tenure can
now be regarded only as an academic conception. 10 In England, the
feudal system which the Norman kings extended and developed after
the conquest 1in 1066, all 1land was considered to be "held®" either
directly or indirectly from the King. No land was "allodial™®
(owned absolutely without acknowledging any overlord) because it
was never granted outright but only 1in return for military or
other services. These services were rendered to the king 1if the
land was held directly (in which <case the holder 1is called a
"tenant-in-chief®) or to a "mesne” (intermediate) lord, if the

tenant-in-chief in turn had granted part of his land in return
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for services to be rendered to him. The basic Tfeudal wunit 1in
England was the "manor* which <can be said to have been the
political wunit of Ulandlordship. Each manor was a kind of petty
kingdom within itself, with its own "Court Baron* for civil
disputes between lord and tenant or between the tenants
themselves. Thus, in the context of feudalism, the word "tenure-
is used 1in antithesis to ownership and the expression “allodial
tenure” is a contradiction 1in terms.1l1 The word “tenant®™ appears
to be misnomer to the layman when used in the context of
ownership as he wusually associates it with the relationship of
landlord and tenant arising out of a lease. In fact, the ordinary
English houseowner will be surprised to hear that legally he 1is a
“tenant' in fee simple though such is the oddity of English
usage, he 1is himself quite likely to describe the nature of his
ownership as being "freehold tenure' without any realisation at
all of 1its feudal origin or that it was so called to distinguish
it from ~“unfree tenure®.12 “Leasehold®™ on the other hand had no
place as a tenure in the feudal plan of society, for the
relationship of lessor and lessee was then regarded simply as a
personal contract.13

Another concept which should be distinguished 1is the concept
of freehold tenure, or under the Torrens systenm "title in

perpetuity” . Under the English feudal system it was the nature of

the services which determined the tenure. Military services for
example, were considered to be of a free and honourable nature,
whereas working on the Jland at the will of the overlord were
deemed unfree and servile. Thus, freehold originally meant

the land was held by services of a free nature and not that it



was free from all rent and conditions, as its name seems to
imply. The present meaning can be regarded as synonymous with
absolute ownership. By the end of the 15th century most of the
feudal services had been commuted for regular money payments,
often known as "quit rents®" for the tenant thereby went “quit®™ or
free Tfrom his services. With the fall in the value of money,
these rents ceased to be worth collecting and so the relationship
with the overlord was gradually lost. #

The <concept of unfree tenure came about after the Norman
conquest whereby much of England was held in “villeinage®, as the
unfree or servile tenure came to to be termed. Later, the villein
tenant came to hold not merely at the will of the lord, but
"according to the custom of the manor* , Each manor had 1its own
court, and these courts eventually recognised that a tenant, even
if his tenure was unfree, should not 1lose his land without jJust
cause; they also recognise his customary heirs. Thus, the tenure
in villeinage became "tenure by <copy of the court roll*® or
"copyhold® , for it was in the manorial court rolls that the
tenant®s name was inscribed. Transfer of copyhold was effected by
"surrender and admittance” ; the transferor "surrendered” his

lands to the lord who then "admitted-” as tenant the person

nominated by the transferor, that 1is a conveyance was effected
by entry in a "register”. Thus, a copyhold had the
essential element of a register of title 1in that a transfer

could only be effected by registration, whereas freehold titles
bad to be proved by 1investigating past events and transactions

evidenced only by deeds, with all the difficulties of proof.
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However, the system of copyhold tenure ended with the reforming
legislation of 1922-1925. After 1925, the greater part of English
land was held by socage tenure, a considerable part was subject
to copyhold tenure, while the remainder was held either 1in grand
sergeantry or in frankalmoin, or was affected by the peculiar
customs of gravelkind, borough-English or ancient demense. The
Law of Property Acts 1922 and 1925 converted copyhold and ancient
demense into socage tenure; they abolished gravelkind, borough-
English, and all other customary modes of descent: and they
purported to abolish frankalmoin. 1A Thus the law of tenure is now
both simpler and of less significance than it was before 1926,
with only one form of tenure - namely socage. It is of less
significance because all the tenurial incidents (including
escheats) have been abolished, so that there 1is no inducement for
private individual to prove that he 1is the 1lord of land. The
theory of tenure now becomes of academic 1iInterest despite the
great part that it has played in the history of English land law.
It no longer restricts the tenant 1in his free enjoyment of the
land. 1lE

Under earlier English law, it was difficult if not impossible
to regard either the tenant or his lord as the owner of the land
itself. The 1land could not be owned by the tenant, since it was
recoverable by the lord if the tenurial services were not
performed; it could not be owned by the lord, since he had no

claim to it as long as the tenant fulfilled his duties.
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The truth 1is that English law has never applied the conception of

ownership to land. "Ownership* in this context signifies a title
to a subject-matter, whether movable or 1i1mmovable, that 1is good
against the whole world. This position 1is 1illustrated by the

Roman doctrine of dominium, under which the dominus was entitled
to the absolute and exclusive right of property in the land.
Possession on the other hand was regarded as fundamentally
different - nihil commune habet proprietas cum possessions - and
though it was adequately protected, the remedies available were
personal, not real. Thus English law, in analysing the relation
of the tenant to the land, has directed its attention not to
ownership, but to possession, or, as 1t 1i1s called in the case of
land, seisin. Thus, all titles to land are ultimately based upon
possession in the sense that the title of the man seised prevails
against all who can show no better right to seisin. Seisin 1is the
root of title, and it may be said without undue exaggeration that
so far as land is concerned there is in England no law of
ownership, but only a law of possession.le
“_.."seisin"... 1is an enjoyment of property based upon title, and is not
essentially distinguishable from right'"_.17 Thus the English actions for
the recovery of land, called in early days real actions, have
consistently and continuously turned upon the right to possession. All
that the plaintiff need to do is prove that he has better right to
possession than the defendent, not that he has a better right than
anybody else. If for example, he 1is ejected by the defendent, he will
recover by virtue of his prior possession, notwithstanding that a

still better right may reside in some third person.1®

THE PRE-COLONIAL LAND OWNERSHIP POLICY IN MALAYA

Before the British 1intervention into the Malay states, land
ownership therein was based oncustomary tenure system. The
phrase “customary Jland tenure-~ is widely used but seems to have
no universally accepted definition. Legislatures for example,
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define the term as “current customary usage® ,"customary law" , or
"native law and custom®™. These expressions, however, themselves
require definition. Ghana for example, defines customary law as
“"rules of law which by custom are applicable to particular
communities.._."19 - there still remain many unanswered question,

particularly the meaning of custom. The Malawi Land Act, 1965

defines customary land as "land held, occupied or used under
customary law™. The Kenya Land Adjudication Act 1968 1in defining
"groups®" also refers to "land under recognised customary law .

The preamble to the Land Tenure Ordinance of the Northern State
of Nigeria contains the phrase: "Whereas it 1iIs expedient that
existing native customs with regard to the use and occupation of
land should ... be preserved ".20

A law lexicon defines “custom®™ as "unwritten law established
by long usage™,21 but the question 1is how Qlong must a custom be
used before it is established as a law ? In England for example,
to have the force of law a custom must have existed for so long
as that "the memory of man runneth not to the <contrary ' .22
Although custom is an important source of law in early times, 1its
importance continuously diminishes as the legal system grows, and
in many countries custom has already been Jlargely replaced by
case law or statute. According to S.Rowton Simpson, 23 this
process is 1inevitable but is seldom recognised in developing
countries because many people tend to regard as customary law

what 1s iIn reality case law or statute; the historical source or

origin of law is confused with the 1legal source from which it

obtains 1i1ts sanction.
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Law obtains 1its sanction from three legal sources: it 1is
enforced because it 1is customary law, or case law, or enacted
law. Customary law tends to become case Qlaw and then -enacted
law. » At the beginning, customary law was enforced in the
customary courts, or even merely by social pressure as it is
recognised as legitimate by the community. As a formal court
system develops the custom will derive its legal force from

precedent, that is from the Tfact that the court has already

decided that particular 1issue 1in a certain way. Historically, the

law remains "custom® ,but legally it becomes “‘case law” or
"precedent”. This 1is a normal process of evolution. In a number
of countries (Northern Nigeria, Ghana, Sierra Leone, Tanzania,
among others), express provision has been made for the

declaration of customary Qlaw by the appropriate traditional body
or local authority_These declarations when they have been
gazetted, have the force of law which 1is, of course, "enacted
law®, though it 1is still called customary law. In the modern day
legal system, this procedure 1is not really suitable for producing
land law suited to modern condition. It cannot provide a

substitute to the uniform national land law which we will discuss

later 1in the Chapter. In short, it can be <concluded that any
attempt to define customary Jlaw 1is bound to be very confusing.
For this reason it will be safer, and less confusing 1if the

essential nature of customary Qland tenure were to be described -
a task to which we will turn.

"Customary tenure” is sometimes called "communal tenure-®,
because of this "community owership”® , but land in customary

tenure is seldom communally occupied and used by the group as a

- 116 -



whole, except in respect of grazing rights. There are certain
rights which are attributed to customary Jland. Some of the
examples of these rights are the right to build a house, the
right to grow crops and above all, the right to exclude all other
persons from the land. In strict customary law, such rights as
these may be 1individually exercised with the consent of everyone
else in the group; in practice, the group works out a method of
giving this consent - usually through the head of the group or
its land authority - and as development advances, the 1individual
tends to acquire more and more freedom from group control until
it may be said that individual ownership has been established.2®
Customary tenure 1iIs 1in a constant process of evolution. The
trend is usually towards a greater concentration of rights in the
individual and a corresponding Jloss of control by the community
as a whole. In this regard, Lugard described the process as
follows:
"In the earliest stage the land and 1its produce 1is shared by the
community as a whole; Ulater the produce is the property oi the family or
individual by whose toil it is won, and the control of the land becomes
vested in the head of the family. Vhen the tribal stage is reached, the
control passes to the chief, who allots unoccupied lands at will, but is
not jJustified in dispossessing any Tfamily or person who is using the
land. Later still, especially when the pressure of population has given
to the land an exchange value, the conception of proprietary rights in it
emerges, and sale, mortgage, and lease of the land, apart from Iits
user,is recognized...These processes of natural evolution, leading up to
individual ownership, may 1 believe, be traced in every civilization
known to history."27
This description, however, has been challenged and, in fact,
it has been suggested that 1in some societies, tenures have 1in

fact actually evolved from the opposite direction, from

individual to communal rights.2®
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It can be generally accepted that 1in their earliest

beginnings all societies regarded 1land as belonging corporately

to the social group, whether this was a tribe, village,
lineage or fTamily. In Malaysia, for example, due to the vrapid
pace of political, social, and economic change, it Is necessary
to replace customary tenure because it impedes development,
particularly where individualisation 1is already well advanced. In

the <case of customary Jland 1in Negri Sembilan and Malacca, for
example, the form of title preserves the individual rights of the
community in its lands.

In 1891, Sir William Maxwell introduced two forms of title
registration, one for T“European Jlands®™ and the other for lands
held under customary tenure; the latter was little more than the
recording of occupation (with the quit-rent payable) by the
Collector, with a record office in each district. The right
conferred by such recording, although transferable and
transmissible, was merely a right to the occupation of the land
and could not be leased or charged. The Muklm Register, as this
record was called, was 1i1ntroduced in 1897 and from that date the
tenure of these Qlands has tended to appropriate to that of the
Europeans lands (where the system introduced was free of the
complexities of English land law) . To-day, there is no
essential difference between the two, and a person registered 1in
the Mukim Register can charge or otherwise deal with his land as
Ee wishes.

In some countries such as Ethiopia, Kenya and Lesotho

(formerly Basutoland) , the 1insecurity of tenure which results

from the uncertainty of customary land law, 1is often a major

118



obstacle to development. 23 Without security of tenure there 1is no
incentive to develop or improve agricultural techniques; and
there may even be a positive disincentive as, Tfor example 1in
Lesotho30 where, 1if a cultivator improves the productivity of his
land, he may find that his land allotment is then reduced.
Another disadvantage is that the uncertain arrangements of
customary land Ulaw 1impede the extension of agricultural credit,
for although there may be official agencies which will advance
loans on the security of the farmers character or his chattels,
commercial banks will 1insist on land as a security and this can
be provided only by registered title.

For customary Jland to be securely owned by the holder there
should be some control of dealing thereof by the owner although
freedom of disposition 1is regarded as an essential attribute of
ownership. One of the principal merits of registration of title
is it makes dealing simple, cheap, and certain, and thus promotes
"mobility” in land transfer. However, this freedom must be
denied, or at least severely restricted, if peasants are not to
lose their lands. It has been shown that there is no more certain
way of depriving a peasant of his land than to give him a secure
title and make it as readily negotiable as a bank-note. In India,
Burma, and the United States for example, where no control was
exercised when 1individual ownership was first introduced amongst
the indigenous people, much lands were lost to non-customary land
holders. In the United States, land in Indian ownership,
individual or tribal declined from 138 million acres 1in 1887 to
48 million acres in 1934.31 In New Zealand and Malaysia, the

passage of customary laws o restrict land dealings within
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customary areas 1introduced an element of control by prohibiting
such Jlands being transferred to non-natives or to those who are
not entitled to hold Uland under the customary enactment.®2 In
Sudan, it was provided 1in 1905 that native land could not be sold
without the approval of the administrative authorities. In
Uganda, Kenya and Malawi, similar provisions were confined- to
transfers to non-natives.33

In Malaya, these customary rules were derived from long
established practices which were related to the acquisition, use
and disposal of agriculture land. Under these rules, every member
of the community had the right to make use of land so long as it
was not being cultivated by someone else and the exactions
demanded by the Sultan, Chief and some other authority, were
paid.

According to Maxwell3%, the right of ownership to the Iland
was absolute, as long as occupation continued or as long as
the land bears signs of cultivation or the Jland was “brought
alivel (tanah hidup).3s The kampung was made up of individual
holdings and communal ownership 1in cultivation of Iland did not
exist. The size of a holding was determined by the needs of
the family and rarely exceeded two or three acres of paddy land
and an orchard of a few coconut trees. Once the land was
abandoned or remained uncultivated, it would be forfeited. The

Sultan too could seize either crops or Jland for non-payment of

rents on cultivated land. There were regional sultanates and the
cultivators became subjects of their local rajas and were
Required by custom to pay him one-tenth of their crops. Their

usufruct rights remained in effect as long as they paid their
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regular dues.33

There were differences in the above principles of land
ownership from state to state. In Negri Sembilan and part of
Malacca, for example, land ownership and use were controlled by

the suku or clan under the Adat Perpateb system, which originated

from Sumatra, (See Chapter 1 pp- 21-23). In Kelantan, land
ownership was more 1individualised. However, 1in areas of permanent
settlement, there was the development of the concept of

proprietary rights from the original notion of usufructuary
rights._37" These local permutations of Malay customary land
tenure Tfound common ground 1in that they were consonant with the
non-monetised, subsistence agricultural character of the economy
in which Jland was primarily used and understood as a Ffactor of

production rather than as a commercial commodity for sale or

exchange33-e-

In the pre-colonial period there were two types of land
ownership. Firstly, land was owned by the aristocracy that 1is the
chief who owned the land including waterways and mineral
contents, in the territory he had authority over. Any outsider
who wanted to trade or open up Jland for mining had Tfirst to

obtain permission from the chief and then pay all dues imposed.
The chief could also have any area within the territory worked
by some members of his entourage, particularly the slaves and
debt-bonds-men and collect all produce therefrom. 331 In addition,

he collected gifts, surpluses and revenues from the people living

under his jurisdiction. In this case, the right to make
collections was actually not a result of real ownership of
land, but was an incident of the political control he had over

- 121 -



his territory. In fact his right to make the collection was a

quid pro quo for maintaining order and providing protection

and security to his subjects. Secondly, the Iland was owned and
operated by the peasants. Under this system, a peasant owned as
much land as he could cultivate. In those days land was

abundant and there was no social or religious basis for insisting
on the right to any particular piece of land. A peasant could
always move to another place to look for more fertile land in the
territory under the same chief, or he could even move to another
territory under another chief where he felt he could get more
peace and security. Therefore, the concept of land ownership was
then a loose one. In contrast with the present time, a peasant at
that time had no motivation to own more land than what he needed
to work for the subsistence of his family.
the early colonial lard ownership policy

British iIntervention in the Malay states began 1in 1873, first
in Perak and Ulater in Selangor, Negri Sembilan and Pahang. As a

result of British 1intervention and the subsequent 1imposition of

British rule in the four Malay states, later known as the
Federated Malay States <FMS) ., m immigrants from the Malay
Archipelago, China, India and elsewhere began to immigrate and

settle in the protected Malay states. This situation changed
completely the political, economic and social conditions of
Peninsular Malaysia.

The immigrant population took to mining, plantation
and other commercial activities associated with a developing
colonial type capitalist economy . Before the influx of the

immigrants, land in the Malay economy had been utilised in small
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ways by Malay peasants, but now it was rapidly taken up and
opened for large-scale mineral and agricultural exploitation.

The British established an elaborate administration, staffed
by British officers and Asian subordinates in order to encourage
activity in land, health, law and other matters. By 1895, road
and railways were built in Perak, Selangor and Negri Sembilan
linking the main towns and villages within each state and the
states to one another.

The British colonial government pursued Tflexible policies on
land and taxation, as well as 1immigration in order to attract
capital and Ilabour. Alienation of Iland on easy terms commenced
in Selangor when it came under British rule 1in 1874. As regards
land policies, the Sultan of Selangor, through his proclamation
on 12th December 1874,A0 encouraged Europeans, Chinese and others
in the state, to inter alia open tin or gold mines and to
undertake agricultural activities. Lands were granted free of
premium and taxes on the produce were waived for a term of three
years.

Following this proclamation, the Sultan of Perak proclaimed a
similar policy on land and other matters in 1875. ““1 These
proclamations were of course, made on the advice of the British
Residents in the Malay states.

Tin dominated and contributed wholly to the development of

the new colonial economy of the FMS. The realisation that

dependence on tin alone was a risky economic strategy led to the

planting of coffee, sugar, pepper, tobacco and other tropical
crops to supply both British and European markets. It was hoped
that the concomitant of such economic diversification, the
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introduction of new or larger factors of production and the
stimulation of subsidiary industries would have a beneficial
spread effect on the whole economy."*2 The failure of the European
capitalists in the tin industry led to new investment in
plantation agriculture and a capital export-oriented agricultural
land policy by the British administration. However, the

government did encourage non-European and particularly Chinese

enterprise into the agricultural sector. Planters were accorded
incentives to 1invest in the Malay States. They were given large
areas of land at a nominal premium and the minimum of
restrictions. Immigration policy was relaxed to allow the Tflow
of labourers from India and China 1into the Peninsula. Other
incentives to the planters included government loans, the

construction of a network of roads and railways to service the
plantations and the establishment of the planters®™ experimental
agricultural stations in 1920.

The British Administration believed that Malay land tenure
system was unsuitable for the commercial and industrialised
capitalist economy that they created. Accordingly, in 1891 the
British Administration introduced a Western-type tenure system
to regulate land ownership and land dealings in the Malay states.
Under the new land tenure system, agricultural land was
alienated in the form of a lease for a term of years and the
owners had to pay the land premium, survey fees and a fixed quit
rent to the government. Initially, documents of land titles based
on the deeds system of English land law were 1issued. These titles
provided land holders with permanent, heritable and transferable

rights to the land. Beginning from 1896, the Torrens system
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was introduced to replace the obsolete deeds system of the
English land law. »

The TFfirst attempt to protect the Malay peasants from 1losing
their Qland to other commercially more experienced other racial
groups was the enactment of the Selangor Land Code 1in 1891. The
Code sought to ensure that no other community could buy or have
any rights to the land held by the Malay peasants and the rights
of transmission of which would be confined only to Muslims. The
framers of the legislation felt that to provide the Malays with
full proprietary rights would result in the misuse of these
rights or their divestment to other dgroups with money. They
argued-“~“~ that everything should be done to prevent Malays
mortgaging their holdings and then 1in default of payment, being
ejected and their places taken by Chinese, Chettiers and others.

They feared that such an eventuality might transfornm the

inhabitants of Selangor for whose benefit the British
purportedly 1intervened 1in the state into a class of vagrants“5
in their own country. However, in 1891, after V.E.Maxwellls

departure from Selangor, the protective provision was repealed
with the introduction of Land Regulations 1897, common to the
four FMS states. The 1issue of a special tenure for the Malays was
not raised again until 1910 with the 1introduction of the Malay
Reservations Enactment.

factors influencing the land ownership policy

DURING THE COLONIAL PERIOD (1890-1956)
The Influx: of Immigrants
The influx of Iimmigrants led to the 1increase 1iIn non-Malay

Population. The first census of 1891 revealed a population of
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418,527 in the four FMS , a three-fold increase over the
estimated population prior to British intervention. The Chinese
in Selangor outnumbered the Malays two to one, while 1in Perak
and Sungai Ujong, the Chinese equalled the Malays. By 1891, the
non-Malay population in the FMS accounted for 44% of the total
population, out of which the Chinese alone constituted 39%. The
immigrant population was 1involved 1in varied economic activities
which were alien to the Malay states, such as in mining,
plantation and other commercial endeavours associated with an
emerging colonial-type capitalist economic system.

In the pre-colonial Malay economy land had been used 1in small
lots by groups of Malay peasants, but with the introduction of a
capitalist economic system by the British, a great deal of land
was quickly taken up and opened Tfor Jlarge-scale mineral and
agricultural exploitation. New settlement with new town centres
emerged and old ones were re-developed. These new settlement
patterns were greatly different from those of a traditional Malay
kampung (village).

The 1901 census showed the total population of the FMS as
©78,595, an increase of 62% over the 1891 figure. ,t By 1905, the
population was 850, GOO"*®. Thus, the iIinflux of immigrants into the
Malay states changed the patterns of land ownership in Peninsular
Malaysia.

Influence of plantation agriculture

The second great influence on Qland ownership policy during
the early colonial period was the plantation agriculture. In the
1890"s, the Tfailure of coffee and gloomy prospects of the other

established crops, together with the continuous high price of
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rubber, led the government to offer land on generous terms
for rubber plantation. Thus, large areas of land were planted
with rubber, either in its own newly opened estates or
interplanted with other crops on the older plantations. By 1905
it was estimated that more than 40,000 acres50 were under rubber.

It was agriculture, however, which brought in greater
revenues to a Qlarge number of people than tin mining. It was
this additional 1income provided by agriculture, which enabled the
pace of development 1in the colonial economy begun by tin activity
to be sustained. The Malays then regarded land as a source of a
subsistence crops and did not regard land as a commercial asset
until the scramble thereafter reached its height during the
plantation rush.

The popular myth that only a body of Europeans could bring

brains, energy and money to undertake the agricultural
development of the Malay states resulted in an earnest
plantation rubber rush. There ensued frantic activity as

planters, speculators, adventurers and an assortment of other

people, flooded the western states, buying and selling land and
planting new Ffields and converting old ones. In the years 1905
and 1909, rubber acreage 1iIn the FMS 1increased seven-fold and at

the end of 1909 there was a total of 377 estates with a combined
area of half-a-million acres.®1 During this period, land was
alienated at very low premium although Jland rents and premium
were adjusted upwards twice between 1904 and 1906 to bring prices
nearer to the actual market value. However, the new land rates
were still lower than the government prescribed one and actually

benefited many planters by burdening them least during the first
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years of cultivation and heavy costs. The Planters Loan Fund
which was set up in 1904 made 1large amounts of capital cheaply
and easily available to the planters. In this way, more rubber

estates were developed and the estate sector used up most of the

good and fertile land. Good lands with road frontage were
alienated to plantation. Many peasants sold their Jland to the
estate sector which needed them for rubber plantations. Numerous

land brokers scoured the countryside and many peasants were lured
into selling their lands. Some of these sales were made by
peasant immigrants who obtained land with the intention of
disposing of the same Tfor quick fortune. Some of the peasants
sold their traditional paddy Ffields to take advantage of the
economic boom as land prices peaked.

As the sale of agricultural land by the Malay peasants was
contrary to the British administration plan of a settled
peasantry, the Malay Reservations Enactment was passed in 1913.

Tin Mining- Industry

A third and major 1influence on the colonial land ownership
policy was the development of the tin mining industry._.The
remarkable development of tin industry in the FMS greatly
affected the land ownership patterns of the four Malay states and
benefitted the state governments Tfinancially.

In 1895, the revenue of the governments of Perak, Selangor,
and Negri Sembilan from tin amounted to more than one million
dollars. Though Pahang earned less from tin mining, tin was also
an 1iImportant contributor to 1its revenue. In 1895, tin exports
amounting to $27,714,492 accounted for 89% of the value of

total export trade of the FMS. Therefore, tin constituted the
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financial base upon which the colonial capitalist edifice of the

FMS was constructed.

Tin mining required Jlarge amounts of capital. As a result,
the miners were mostly the Europeans and Chinese miners, who had
the necessary capital. There were very few Malays 1in the tin

trade because they lacked capital.

In tin areas, employment in the mines was often more
profitable than working in the fields, resulting in many
instances of non-cultivation of alienated agriculture land.
Furthermore, peasants” lands which were likely to have tin

deposits were taken over by the government for alienation to the
miners. Peasants owning such land were also induced to sell them
to the miners.

There were important structural changes 1in the tin industry
over the years. Initially, the 1industry was dominated by Chinese

miners who possessed the labour resources, Tfinancial support and

entrepreneurial ability to operate tin mines. By the beginning of
the 20th century, however, labour became scarcer and more
expensive. Rich surface deposits suitable for 1iIntensive mining

by Chinese labourers began to run out and the Chinese miners were
also adversely affected by the new government fiscal and mining
policies. Chinese tin operations were replaced by Western mining
enterprise with superior technology and a greater capital which
contributed 23% of the 43, 149 tons produced 1in the FMS 1in 1910.
Beginning from 1910 tin was the most important source of revenue
of the state governments.

By the 1890°s, the situation had become so serious that the

British Administration took the first step to protect peasant
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agriculture from mining activities by introducing a Mining Code
in 1895.

The Perak Mining Code, 1895 was aimed at extending
the powers of the administration over the mining industry to
introduce more scientific and less wasteful mining techniques
and to ensure that the granting of water Jlicences to miners
would not interfere with the rights of paddy planters and
irrigation works.

In 1899, there was passed a Federal Mining Enactment which
extended the Perak Mining Code to all the other FMS. While the
Perak Mining Code prohibited the government from interfering
with agricultural holdings or handing them over to miners whilst
large tracts of uncultivated lands were still available, section
96 of the FMS Land Code6"™ circumvented this protective provision
by empowering the State Council to decide when mining should
have priority over agriculture.

Self-Sufficiency In Rice Production

The fourth factor which 1influenced the Colonial policy on
land ownership was the need for self-sufficiency in food
production for the growing population in the Malay states. As a
result of the mining and plantation industries and the flexible
policy on immigration, the population of the FMS 1iIncreased by
leaps and bounds; by 1921, it was 1,324,890 and in 1931 it stood
at 1,713,100.66

The only way of feeding the increased population without
spending Tforeign exchange on the import of food was to encourage
the local population to grow sufficient food.

To achieve self-sufficiency in rice production, the colonial
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government sought to stimulate peasant agricultural development

by offering them various incentives. One of the 1incentives was
making Qland easily available at a very low land premium to
cultivators. The other incentives were rent exemption for a

number of years followed by low rates of Jland rent fixed 1in
perpetuity, long term leases and light taxation of agriculture
produce.

The foregoing incentives notwithstanding, the Chinese and
Indians preferred to work in tin mines and rubber estates
respectively for reasons mentioned above and the Malays continued
to cultivate paddy sufficient in gquantum to support their own
families only. As a result, the colonial objective of obtaining
rice self-sufficency failed, rice still had to be 1imported fronm
Thailand, Bengal, and Burma. Incidently, it may be noted that the
British policy of providing Malays with 1incentives to cultivate
only paddy, has led to the Malays being rural inhabitants to this
day .

The Threat Of Non-Malays

The Ffifth factor which influenced the colonial land ownership
policy was the threat that the British perceived the non-Malays
posed to the Malay Qland-owning community.

Following British intervention, the composition of the
population of Malaya changed in consequence of the iInflux of
immigrants from other countries. The immigrants, more
capitalistic-minded than the Malays, engaged in mining,
plantation and other commercial activities associated with a
developing colonial-type capitalist economy . Following the

formation of the FMS 1in 1896, the immigrant population, besides
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having the state governments alienate land to them on easy terms
and low premium, also began buying up the peasant lands
especially plantation land and many peasants moved out of their

farms to work 1in the rubber plantations which were owned by non-

Malays. The Malays did not own much rubber land during this
period because the colonial government, considering rubber
cultivation unsuitable for the peasantry, particularly for the
Malays discouraged rubber cultivation by the peasants. However
the widespread sale of peasant land alarmed the British The

extent of the Jland sales and transfers of Malay Lands to non-
Malays can be seen in Appendix 2.1. Various proposals to stem a
process which would be disastrous to British plans for a settled
peasantry were put forward by British officials.

One of the steps taken by the colonial administration to
discourage potential buyers of Malay land was to endorse on the
land title an lexpress condition” that no rubber was to be
planted thereon. This was done in respect of all the newly
alienated Uland and it was first 1implemented 1in Selangor. The
imposition of this express condition was to the disadvantage of
the peasant Jlandholders, the majority of whom were Malays. The

rationale for this move was that the peasant would be encouraged

to turn to crops, other than rubber, which were considered as
more suitable for the peasantry. In order to encourage paddy,
orchard and coconut cultivation, the British administration also

imposed a higher rental on rubber Jland and a lower rent on land

other than rubber.
The Malay ownership of land was also threatened by the

cbettiars (money lenders) who provided needy peasants with easy
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credit with, however, high 1interest which sometimes reached 36%
or more per annum. The chettiars' existence and their popularity
with the peasant bespeaks the inadequacy of government efforts to
provide credit to the peasants.&s. Peasants lost their Jlands to
chettiars when the 1latter Tforeclosed on the peasants®" defaulting
in settling their loans.

In 1913, land hunger was already present 1in some areas. In
parts of Negri Sembilan, villages had reached their maximum size
and peasants were migrating 1in search of land. In Selangor, only
two districts were left with considerable tracts of unalienated

land and peasants were hard put to obtain suitable alternatives.

It was these circumstances that led to the colonial
administration seeking ways and means of preventing the
ownership of Jland held by Malay peasants from being whittled

away by the non-Malays.
Malay reservations and its effect on land ownership policy
The Need for Malay Reservations Enactment

The first Malay Reservations Enactment was enacted in 1913
with the main objective of protecting the Jland ownership rights
of the Malays from being transferred to non-Malays.

The preamble to the legislation contains a brief explanation
of the objective of the legislation and the circumstances leading
to 1its enactment and also the reassurance that the <colonial
government did not 1intend to curb legitimate land activity or to
prevent the Malay from profiting from sale of land. The
Enactment, it was declared, was solely aimed at protecting the
"birth right and inheritance® of the Malay peasants. It pointed

out that provisions to protect the natives already existed 1in

- 133 -



legislations 1in the Netherlands East Indies, the Punjab and New
Zealand. In fact the concept of reserving land for the natives
was not an original one for 1in such African countries as the
Northern Territories of the Gold Coast, Northern Nigeria,
Tanganyika, Uganda, Sudan, Kenya, and Malawi there existed
statues which had the effect of declaring all lands in the given
parts thereof native lands. 6,0

Dealing in land had to be controlled to protect the Iland
owners against those who are not only more astute but are also 1in
a much stronger bargaining position economically and to protect
the land from dealings which could adversely affect 1its use.61
The former, the main reason for the enactment of the Malay
Reservations Enactment, will be discussed later, while the latter
will be discussed iIn Chapter 4.
Circumstances Leading To The Formulation Of The Malay
Reservations Enactment 1913

The colonial administration hoped that the passage of the
Malay Reservations Enactment of 1913 would, through the

implementation thereof, simultaneously achieve the two objectives

of preserving Malay land ownership by reserving specific areas
of land to the Malays alone and of ensuring continued Malay
settlement in rice areas to produce enough food for the ever

increasing population 1in the Malay states, particularly 1in the
Federated Malay States.

The <colonial governments”® enacting a Qlaw to protect and
perpetuate the rights of the Malays 1in Jland ownership marked a
departure from its commitment to the until then reigning ideology

of economic laissez-faire posited on the free play of market
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forces without government 1intervention 1in economic activities.
However, the change had taken place especially pertaining to land

ownership, earlier 1iIn 1910 or some thirty years after British

intervention 1in the region. At the time of British intervention,
the Malays had been subsistence Tfarmers 1in rice. The subsequent
development in the mining, rubber plantation and other sectors

did not benefit the Malays who remained concentrated in the Ilow
income sector of the economy - rice cultivation. Instead the
introduction of rubber had a deleterious impact on their
ownership of land as foreign and local rubber companies opened up
large areas of virgin land, purchased lands for the rubber

plantation from the Jlocal population 1including selected peasant
land which were potential areas or land along lines of
communication or close to population centres. Initially, the
British administration believing 1in economic Ulaissez-faire did
not interfere with the free market system of land sales. However,
the vast numbers of the peasants who sold their land for quick
Honey during the Ffirst rubber boom aroused fears among the
British that if unchecked this would be disastrous for the
indigenous peasantry. There resulted several attempts to enact a
Malay Reservations law - in 1908 and in 1910. The Federal

Secretariat drew the attention of the states to the absorption
of Malay holdings into rubber plantations and inquired about the
possibility of preventing the alienation of such lands. The
Resident himself6,2 and the District Officer of Ulu Langat were
among British officials who advocated Iland ownership control as
they regarded the absence of the same detrimental to the

peasants, the plantation sector and the government.
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The plantations by acquiring the small peasant land-hoidings
would be making an wuneconomic purchase and by permitting the

transaction, the government would be defeating its objective of a

permanent agricultural population. Birch, in supporting the
idea of a special reservation for Malay land ownership
commented:
"To say that it 1is impossible ... is to forget that these are Malay
states and that the people have only taken from us a document to evidence
title ™

A Committee established by the governments of Selangor and
Perak 1in 1911 was of the opinion that unless remedial measures
were 1introduced quickly, there would be disastrous consequences
to the permanent settlement of Malays in the states. The
Committee thought the problem could be solved:6*

(@ By establishing Malay reserves where alienation would be limited to

persons of the Malay race and Muslim religion only.

<b) By imposing a restrictive condition to be called an -ancestral

condition® to ensure that no transfer to a non-Malay could take
place without the written consent of the Collector.

(© By enabling Malays who held land outside the reserve to exchange
these lands for reserve land.

The Committee recommended that as an i1nducement to the Malays
to take up reserve land, the rent thereon be reduced without the
enactment of any legislation for this purpose. However, if the
foregoing proposals did not achieve the desired ends, the
committee recommended that fresh legislation be enacted along the
lines of section 23 of the 1891 Selangor Land Code which
prohibited Malays from disposing of land below the 1irreducible
minimum of one acre for each member of the family.

The above recommendations were accepted in 1911 and the
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"ancestral condition* was iImposed on selected Malay lands of Ulu

Langat, Klang and Selangor. There were, however, conflicting
views as to whether the Malay Reservations policy, should be
implemented through legislation or administrative action. Negri

Sembilan already had legislation in the form of Customary Tenure
Enactment which protected and legitimised the indigenous
Minangkabau @land system in Kuala Pilah and Tampin, the two areas
of traditional settlement. Prior to the Enactment, the land laws
of the FMS made no reference to the local land customs which form
the basis of the Minangkabau social structure 1in Negri Sembilan
and the 1909 enactment had been passed as much to prove the good
faith of the British as to supplement the Federal laws. The
Enactment regulated all dealings 1iIn customary Jland in accordance
with the adat of the tribes and in doing so it prohibited the
disposal of customary lands to non-Malays.

In Pahang, the problem was not yet evident, possibly because
of the slower rate of development. In 1911, a conference of
Residents agreed to cause to be prepared a draft of a law
necessary to prohibit the sale of ancestral Malay Ilands to non-
Malays. The reason for the sudden <change was not clear but
whatever the reason, the decision of the Residents led to a new
concept of land ownership in the Malay states.

Finally, the Malay Reservations Enactment was passed in 1913.
This enactment directly contradicted the principle of econonmic
liberalism in the vital matter of land. The operation of the free
market systenm in relation to the sale of land in Malay

reservation areas was thus restricted.eE
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LAND OWNERSHIP PROTECTION UNDER THE MALAY RESERVATIONS ENACTMENT

The first draft legislation of the Malay Reservations
Enactment of April 1912 provided that no Malay could dispose of
his kampung land to any non-Malay except iIn the manner permitted
by the Enactment. There were several amendments to the draft
before it was passed by the Legislative Council.

The Malay Reservations Enactment, 1913 safeguarded the

ownership of land by the Malays in the following ways:

<a> The Resident was given the power to declare any land
within the state Malay reserve land by virtue of section
3 of the Malay Reservations Enactment, 1913.

(b> The Malay landowners, whose Qlands were within the Malay
reservation area, gazetted under section 3 of the
Enactment, were prohibited from carrying out private
dealings in favour of non-Malays.ee

<c)’The disposal or alienation of Malay reserve land
were restricted to Malays by virtue of sections 8, 9, and
10 of the Enactment.

<d) To deter potential non-Malay purchasers of Malay reserve
land, any dealings in land within the reservation area by
non-Malays was declared to be null and void.

Restraints On Dealings On Malay Reservations Land

The Malay Reservations Enactments of the respective Malay
states seek to secure to the Malays their interests in land. The
Prohibition imposed by the Malay Reservations Enactments of each
state can be classified into prohibition against disposition by
""the state and against private dealings. The present Malay

reservation policy of the states is to provide for exceptions to
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the prohibition by permitting alienation and dealings 1in Tfavour
of certain specified persons and bodies approved by the Ruler-
in-Council of each state. As to the meaning of the decision of
the Ruler-in--Council, see Hanisah v Tuan Mat.37 The Malay
Reservations Enactment of each state renders any dealing in
contravention of its terms null and void.33 Each Enactment
further provides that such dealing, disposal or attempt453 and no
rent70 or money paid or valuable handed over7l1 1is recoverable 1in
court. However, in Foo Say Lee v 0Ooi Heng Vai7:z, the court held
that any dealing effected 1in favour of a non-Malay by a method
provided in the Enactment itself is not contrary to the
provisions of the Enactment and 1is therefore not null and void.
The Malay Reservations Enactment of each state also prohibits the
attachment in execution of any Malay reserve land or holding
owned by a Malay7-3 as 1in Kapoor Singh v Haji Ibrahim bin Haji
Mohamed Noor.7* Each Enactment also prohibits dealings 1in such
land or holding by way of a power of attorney executed 1in favour
of a person who 1is not a Malay73 as in Idris bin Mohamed Amin v
Ng Ah Siew.

In regard to section 7(1) of the Kelantan Malay Reservations

Enactment 1930, there is conflicting jJudicial opinion as to
whether a charge, <created by a Malay owner of Malay Reservation
land in favour of a person who 1is not a Malay, constitutes an

interest in such land so as to be caught by the prohibition
section73 (see Ho Giok Chay v Nik Aishah77 and T Bariam Singh v
Pegawai Fentadbir Pesaka Malaysia).7& As has been stated earlier

there is no provision in any of the Malay Reservations
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Enactments restricting to Malays dealings in land owned by non-
Malays which 1is subsequently included within a Malay reservation
(see Article 89(4) of the Federal Constitution and Tan Hong Chit
v Lim Kim Van.73

The many similarities between the provisions of the different
Malay Reservations Enactments notwithstanding, there are
significant differences between them.®0
THE EFFECTS OF MALAY RESERYATIOSS POLICY OS THE MALAYS

Before explaining the effects of the Malay reservation
policy on the Malays, the efficacy of the provisions of the
Malay Reservations Enactment relating to the reservation of land
for Malays 1is examined below.

The Ex-tent of Reserve Land Since 1913

Beginning 1in June 1914, various tracts of land of different

sizes were by publication in the gazettes declared "Malay
Reservations® .®1 The result of such publication was that
dealings in land within Malay Reservations (transfer of
ownership, leasing and charging thereof for loans) were only
allowed to Malays as defined under the Enactment. (See Appendix
2.2 for definition of a Malay) This was 1iIn sharp contrast with

the freedom of Uland owners of non-reservation land to engage 1in
land dealings with whosoever they wished. The extent to which
these provisions were enforced varied from state to state.®2

The rapidity with which the early reservations were declared
Is quite deceptive. ®3 Most of the reservations consisted of
unoccupied land in the upland regions of the state of less
interest and value to the Malays themselves. ®1 By the end of

1923, there were approximately 2,782,994®® acres of Malay Reserve
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TABLE 2.1

ESTIMATED ASEAS OF MALAY EESEEVATIOSS ASD OEAIG ASLI EESEEVES,AT 1979
(areas in acres)

State Malay Eeserves Orang Asli Eeserves Total
land area
Johore 147,706 9,880 4,702,386
Kedah 248,235 - 2,290,678
Kelantan 1,664,286 - 3,663,998
Malacca 10,745 247 401,869
E.Sembilan 74,347 16,796 1,635,387
Pahang 482,885 23,218 8,800,610
Pulau Penang - - 244,530
Perak 1,231,295 15,808 5,081,531
Perlis 11,856 - 199,823
Selangor 101,038 5,928 2,017,990
Trengganu 5, 187 2,470 3,175,432
Peninsular
Malaysia 3,966,835 74,347 32,214,234

Source: Land Eesources Eeport of Peninsular Malaysia, 1974/75 Economic
Planning Unit, Prime Minister®s Department, Malaysia, p-34.

Bote: 1. In Malacca, there is no Malay Eeserves. The figure for

Malacca shows Malacca Customary Land. In Trengganu,

land under Malay holdings are not included.
2. The total for Peninsular Malaysia does not include

Malacca Malay Customary Land (10,745 acres).
land in the FMS or 15.58%. of the total area of the states and it
was estimated that every family of five Malays in 1983 would have
eight acres of land, assuming that all Malays would then be
living in reservations and that the Malay population increased by
9% every decade.ee

Similar Malay Reservations Enactments were passed by

Kelantan in 1930,07 Kedah in 1931, se Perlis in 1935,03
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Johore30 1in 1936 and Trengganu 1in 1941.91 With the passing of
the Enactments, states began to reserve land for use by the
Malays. Table 2.1 shows the extent of Malay reserve land in
the states of Peninsular Malaysia to date.
Problems In Implementing The Malay Reservations Policy

The implementation of the reservation policy was not without
problems. The reservation of Jland for the group in a multi-
racial situation was 1itself a sensitive issue and to the colonial
administrators must be attributed the fact of tact and rational
argument for the Chinese and Indian communities did not press
for 1its abolition. The Chinese and Indian members of the Council
agreed with the proposal to restrict non-Malay 1iInterests, but
objected to the establishment of a high ratio of reserve land in
the states. However, the non-Malay community, especially the
Chinese, were not strongly against the reservation policy,
primarily because by the time it was 1introduced the Chinese
already owned vast areas of land. By 1931, non-Malays owned more
than two million acres of agricultural and mining land.Also
areas where non-Malay 1interest 1in Jland existed, were carefully
excluded from the reservation proposals. In Selangor for example,

in 1919, instructions 33 were 1issued that reservations need not

avoid areas where there were non-Malay holdings.

In 1919, a careful investigation was carried out on the
instruction of the government before reservation proposals
were submitted to the State Council to be discussed, debated
and amended by vested economic 1iInterests. All these processes

meant that non-Malay capitalist interests were safeguarded.3*

One problem faced by the administrators of the reservation
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policy iIn 1920"s was the conspicuous lack of participation by the

Malays themselves, Those Malays who opposed the reservation
policy contended that reservation would as it in fact did,
immediately reduce the value of lands affected. The value of
land to be reserved fell, by as much as 50% and Malay

landowners who stood to lose financially often petitioned the
administration for their lands to be excluded from the
proposal .3G The Malay elite however, called for a more extensive
areas to be reserved for Malays.

Non-Malay 1interest over reserved land, were protected by the
1913 legislation which permitted existing interest 1in Jland held
by non-Malays 1in Malay reserve areas to continue to be held by
non-Malays. This was provided by section 8(i> of the 1913 Malay
Reservations Enactment, by which,reserved land could be leased
to non-Malays for any term not exceeding three years.37 This
provision was, however, amended 1in 1933, following a report in
December 1931 by the Committee set up by the Chief Secretary. 3e
The report rejected the protection of a backward Malay peasantry

as the basis of the reservation policy and explained that the

policy was territorial and whatever the individual capacity of
the Malay may be, he could not, as a race, compete with the Ffar
more populous peoples of other races who were attracted to
Malaya. The report concluded that what was involved was a

question of numbers and 1f the future of the Malay was to be

assured, he had to have room for expansion and that required land
to be reserved. The Committee therefore recommended that a ratio
of not less than 60% of the total Iland area of each state
be set aside for reservations. As regards the non-Malay
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State Stateland

Penirsular Malaysia 6,560,474

Perlis 7163
Kedah 34580
Pulau Pinang .. 16,056
Perak 266,760
Selangor 23K653
Negri Senrbilan 217
Melaka 18772
Johor 637,648
Pahang 357285
Trengganu 1,442,727
Kelantan 235,144

Agricultural
Land

2173600

88212

Table 2.1

All area figures are expressed in acres.

LAND ALIENATION AND GAZETTEMENT BY STATES, 19/

Mining
Land
41026
142
5187

07,233
703%
989
197
44,707
51,623
16066
170

Malay
Reserves

396685
11,856
2825
123126
14347

147,706

5187
164285

Crazing
Reserves

55575

247

7410
704
4,19
132

Saurce:  lard Kescuroas Report of Peninsular Malaysia, 197471975, p. 34

Orang Asti
Reserves

TA3A7

1588
598
1676
27
980
8218
240

Forest
Reserves

7462574
42237
8r 419
1480
1671,449
536,267
516971
21,242
1114234

Game
Reserves

136714

Urban
Land

221,066
49
21,736
17537
B7M0
40,75
8151
6175
08B
15314
3L853
9336

Other

Government

Reserves

66443
27
1976
142
343
1338
343
7410
24453
8645

1,976

‘Total

RAN4234

2290678

244530
508L531
201790
1635387

4,702,386
8800610
317 54
366398



interests in reservations, the Committee forwarded a
comprehensive list of recommendations designed to Ilimit these
interests to a bare minimum.

The 1913 Malay Reservations Enactment has been abused by both
Malays and non-Malays as 1is evidenced by the many infringements
thereof. To plug the Iloopholes, the Enactment was amended 1in
1933 particularly to make all powers of attorney given by a Malay
to any non-Malay null and void. The Malay Reservations Enactment
as amended in 1913 was thus totally unfavourable to the Malays.

While the amendments were designed to protect Malay
interests, they had the long-term effect of discouraging
completely the use of reservation land as security for Iloans and
this was a serious obstacle to Malay economic development. In
this respect, the conclusion of the Committee®s report had to be
seen in terms of future economic and political development of the
Malays.100

The reservation policy which economically entrenched Malays
in the unprofitable activity of paddy production was a major
factor in iImpeding the economic development of the Malays. Those
peasants protected by reservation policy, seemed 1in the short
term, to benefit thereby. However, in the long run, by
discouraging them from embarking on more profitable economic
activities and by segregating them from other communities the
reservation policy prevented their fuller iIntegration into modern
commercialised Malaysian society. 101
The Positive Aspects of the Malay Reservation Policy

As discussed above, the dual objectives of establishing

Malay reservations were to preserve Malay interests in land and
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to promote permanent settlements based on agricultural
production. These objectives were to have 1iImportant implications
on the economic development of the reservations.

In terms of the acreage brought under reservation as a means
of safeguarding Malay ownership of land in rural areas,
the reservation policy may be considered a success. The question
is whether ownership of land alone by itself without considering
the economic effectiveness thereof justifies regarding the
reservation policy a success.

As stated above, in terms of the total acreage reserved, the
success was undisputable. Figures from the four FMS102 showed
that on 1st January 1931, there were 778,711 acres of agriculture
land owned by Malays of which 516,479 acres (66%) were in
reservations. At the same time, the non-Malays owned more than
two million acres of agriculture and mining land, as shown 1in
Appendices 2.3 and 2.4. It was computed by the Commissioner of
Lands then that if all the unalienated state land was reserved,
it would be possible to achieve a 46-54% parity between Malay and
non-Malay Qland interests in Selangor, a 60-40% in Uegri Sembilan
and a 70-30% parity in Perak.103. The most positive effect of the
Malay reservation policy was that it prevented non-Malays from
owning lands in reservation areas by prohibiting the transfer of
land from Malays to non-Malays (sections 7 and 8, FMS Malay
Reservations Enactment). The 1immediate effect of this amendment
was to make irrecoverable all money paid by non-Malays for
dealings 1in reservations, A later amendment rendered null and
void even attempted dealings 1in land in reservation area by non-

Malays. 104, As a result of the reservation policy, it is
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estimated today that there are about 3,966,835 acres of land
reserve for Malays as shown in Table 2.1. Table 2.2 shows the

areas of Malay reserve by state and by status of the land whether

they are alienated land, state land, mining land or forest
reserve.

The Malay Reservation Policy, however, had a negative
effect not because the law was bad, but because the
implementation and spirit thereof had been curbed by

interpretation which rendered it unable to adjust to the needs
of modern social, economic and political conditions.
The Negative Aspects of the Malay Reservation Policy

One of the negative effects of the Malay Reservation Policy
was the result of the express condition 1imposed on reservation
land that no rubber was to be planted thereon. The original
objective of the policy was to make Ulands less attractive and
thus discourage their sale to non-Malays. This was a concomitant
of one of the objectives of the earlier reservation policy - the
protection of traditional kampung land. The effect of this policy
was that in Selangor for example, as a result of strict
enforcement of "nho rubber® <condition, the Malay peasant planted
rubber on alienated lands other than in a reservation or proposed
reservation. loe Thus, the original goal of preserving Jland by
restraining on dealings therewith and by Jlimiting the use
thereof by restricting cultivation rights, threatened the
objective of the reservation policy itself.

As rubber cultivation yields higher profitability than paddy,
Malay participation in rubber plantation increased greatly and by

1916 it had reached its peak. *oe The after effect of the fnho
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rubber*® condition was that Malay peasants eilither applied for
lands outside the reservations or violated the cultivation
conditions and as a result the administration was compelled to
modify the policy to permit a certain proportion of reservation
land to be planted with rubber. Some of the effects of the
British Administration®s policy of discouraging Malays from
planting rubber were as Tfollows: 107r

(a) Those who intended to plant rubber had to pay higher
prices for their land.

<b) The Malays were obstructed in their efforts to obtain
land in some districts.

(c) They were discouraged by officials who campaigned to
impose the "no rubber=® cultivation on new peasant land
titles.

Cd) TOL lands found to be planted with rubber were cancelled
as the result of the 1iIntroduction of a prohibition on
rubber cultivation within certain areas.

(e> Peasants who had violated the conditions were generally
penalised only by an enhanced rent and premium and in
some areas they were refused a change of condition or
compelled to remove the rubber trees from their land.

Even though there was strict control of enforcing the "no rubber”
condition, the peasant rubber development continued vigorously.

Another negative effect of the early reservation policy

arose from the British policy of alienating land with some road
frontage to the estate or plantation sector only. This
discriminatory policy was institutionalised by a circular sent

in 1926 to the Selangor District Officersl0® authorising them to
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discourage applications for Jland of Iless than 25 acres 1iIn size
where such @land possessed a road frontage, except where the Iland

itself was unsuitable or unlikely to be required for estate

cultivation. Thus, the bias of policy of land alienation
continued in favour of the estate sector. This prevented the
peasants from obtaining land suitable for estate planting and

confined them to certain areas usually comprising "inferior
land”®. Whatever the reasonl03 given by the British
Administration, the fact remains that the peasants were
deliberately denied ownership of good agricultural 1land which was
given to the European planters.

The effects of these discriminatory policies left the
peasants with lands less valuable and less suitable for
agriculture and deprived them of the broader social benefits
arising from public works. This also explains why only a small
proportion of the alienated land in the developed districts
accessible by road and rail were owned by the peasants.

Towards the end of the period, the administration did try to

balance the needs of the peasants but the damage to the peasants

were 1irreparable. It was found that many plantations had acquired
vast areas of land far in excess of their short-term
requirements, long before reservation was seriously pursued.110

However, inspite of these disadvantages, the reservation policy
did prevent some Jland from being placed on the market and thus
forestalled a new generation of planters from buying up land
while conserving a peasant resource.

Another negative effect of the reservation policy was that

lands 1In reservation areas command a lower market price than non-
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reservation holdings. This came about because < of two main

factors: first, these holdings were inadequately developed and
secondly, dealings in them are confined to a closed market of
Malay 1individual and institutions. However, the market value of

reservation Jland has appreciated with time. 1,1 Another negative
effect 1is that the iInsistence that the Malay peasants continue
subsistence farming, especially in paddy areas, condemned
settlers iIn Malay reservations to a way of life characterised by
few wants and a standard of |living that was comparatively Ilow
compared with rubber smallholders, who possessed greater
opportunities for material advancement as a result of their
integration in the cash economy.112

Lastly, since Malay reserve Jlands were mostly 1in the upland

areas and were not suitable for agriculture, these lands were

often left 1idle and had a relatively 1low value 1in the market
compared with the Jland outside the Malay reserve. This deters
owners from reclaiming the abandoned plots. Therefore, the

replacement of subsistence crops by rubber offers a way of
bringing the affected communities 1into the main stream of modern
agriculture production Tfor the export market.
SOKE REFORMS TO THE MALAY RESERVATIONS ENACTMENT

With the declaration of independence 1in 1957, a new written
constitution was formulated for the Federation of Malaya (1964-
Malaysia). This Constitution, and particularly Article 89(1) and
@) thereof strengthened and enforced the Malay Reservations
Enactment, (See Appendix 2.5). By Article 89(1) any state may
declare any Jland which has not been developed, to be a Malay

reservation, only if an equal area of land in the state can
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be made available for general alienation and the total area
declared as such reservation shall not exceed the total area for
general alienation. This 1s a constitutional safeguard against a
state declaring all the 1land comprising it a Malay reservation
without taking 1into account the interest of other communities as
provided for under Article 153. 113 However, Malays are not
prevented from applying for and owning land in areas made
available for general alienation.

The aforesaid Article 89<1) indirectly infringes the state"s
rights to deal with Jland as it deems fit. (Land, it will Dbe
recalled, is a state matter). Article 89(1), in fact, empowers

Parliament to subject the legislative powers of the states to

legislative restrictions with which the states have to comply. It
is through this constitutional provision that the Federal
Government not only has power to intervene, but also to advise

and to formulate policies, through the National Land Council.

Article 89(1) of the Constitutionll,4 emphasises the
"sacredness®” of the Malay reservation by providing that any law
modifying, changing or amending Malay reservations be passed by
a majority of the total number of members of the legislative
asssembly (of that state) and by votes of not less than two
thirds of the members present and voting, and by a further two-
thirds majority of both Houses of Parliament. The provision of
Article 89(1) are iIn contrast to the pre-independence provision
whereby the Renterl Besar of the state had the power to
degazette a Malay reservation area.

The aforesaid provision of Article 89(1) ensures that any law

must eliminate racial considerations from coming into play 1in
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decisions affecting the sensitive 1issue of reservations and to
prevent arbitrary amendments. Fundamentally, Article 89(1)
is meant to prevent the states Tfrom depriving Malays of their
rights in land ownership.

The Constitution further strengthens the Malay reservation
law by Article 89<3) which empowers the government of any

state, in accordance with the existing law to declare as Malay

reservation:

"...(a) Any land acquired by that government by agreement for that
purpose:
() On the application of the proprietor, and with the consent of
every person having a right or interest therein, any other

land;
(©) In a case where any land ceases to be a Malay reservation, any

land of a similar character and of an area not exceeding the
area of that land to be reserved as Malay reservation.”

The phrase in accordance with the existing law 1limits the
power of the states which have no Malay reservation enactments,
(Penang and Malacca), 115 to declare any land as Malay
reservation.

Under Article 89(3) (a) the state government may purchase land
belonging to a non-Malay for the purpose of declaring it Malay

reservation land which Article 89(3)<b) permits Malay land owners

to apply to the State Authority to have such land declared as

Malay reservation. If such an application 1is approved then the
State Authority has wunder Article 89(2), to reserve for general
alienation, an area equal to the area reserved for Malay
reservation. However, in making the declaration under clause (3),

the state®"s power 1is Ilimited by Clause (4) that 1is, the State
Authority shall not declare as a Malay reservation any land which

at the time of the declaration is owned or occupied by a non-
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Malay, in order to protect the legitimate 1interests of non-

Malays as provided for under Article 153, However, many state
governments have not complied with Article 89(3) (c>,
particularly in cases where large areas of land have been

acquired [Appendix 4.63 and degazetted as Malay reservations
without being replaced as required by Article 89<I>(c>.

Article 89<5) of the Constitution provides that any state
government may, in accordance with law, acquire landl,e Tfor the
settlement of Malays or other communities and establish trusts
for that purpose. This 1is not a provision favouring jJjust one
racial group Ffor the Article provides, for the settlement of
"Malays or other communities®".1,7 However, before such a project
is to be undertaken by the government, a law must first be
enacted and a trust established. The distinction between clause
(5) and clauses <2> and <3> 1is that under the former, there 1is no
necessity to have an existing law or “reservation®, but under
the latter, there must be an existing Qlaw before the state can
declare an area to be Malay reservation.

Another point to be noted 1i1s that Uland owned by non-Malays

prior to the inclusion thereon in a Malay reserve are not
affected by the enactments; similarly, Jland which was the subject
of a charge may be sold to the chargee if the charge was
executed prior to the land being declared part of a Malay
reserve.

Malay reservations are further protected by the passing of
the Sedition Act 1960 (revised 1969) and the Constitution
(Amendment) Act of 1971. Any questioning of the rights, status,

positions, privileges, sovereignty or prerogatives established to

- 153 -



protect the special position of the Malays 1is prohibited and
punishable under the aforesaid legislations.

As for land declared to be "Customary land* under the
Customary TenureEnactment 1909,11e the Constitution

institutionalises the same by Article 160 which defines law to

include "any custonm or usage having the force of law 1in the

federation or any part thereof™.1,9

Only three states in Peninsular Malaysia, namely Negri
Sembilan, Malacca and Trengganu have customary tenure or holding.
Article 90 of the Constitution reads:

"Rothing in this Constitution shall affect the validity of any

restrictions imposed by law on the transfer or lease of customary land in
the state of Regri Sembilan or the state of Malacca or of any interest in

such land".

By providing that the provisions of the constitution do not

override the provisions of any law relating to customary land 1in

Negri Sembilan and Malacca it perpetuated the same. It is a
provision which "saves®™ the Customary Tenure Enactment of 1926
of Negri Sembilan which provides, inter alia ,that land shall only

be transferred to a female member of one of the recognised suku
and no dealings shall be effected except with the assent of the
territorial chief.120

As for the state of Trengganu, there 1is no Malay reservation
as such except Malay holdings. However, Malays have special
privileges under the Trengganu Malay Reservations Enactment,
1771360 (A.H.). Malay holdings were declared in Trengganu around
Besut, Kuala Trengganu, Dungun and Kemaman.

The Constitution provides, by Article 90<2> that the law
relating to Malay holdings in Trengganu which existed immediately

before Merdeka shall continue in force until it is amended or
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replaced by a law to be passed in accordance with Article
89(1) (@) and <b>.

However, Article 90(3) of the Constitution empowers the
Legislature of the State of Trengganu to make provision for Malay
reservations corresponding with the existing law in force 1in any
other state of a ruler and in such a situation the said Article
89 shall have effect 1in relation to Trengganu, subject to the
following modifications, namely:

(a) in Clause (1) for the reference to land which immediately

before Merdeka was a Malay Reservation 1in accordance
with the existing law, there shall be substituted a
reference to land which immediately before the passing of
the said Enactment was a Malay holding; and

(b> subject as aforesaid, any reference to the existing law

shall be construed as a reference to the said enactment,

Therefore, if the government wishes and also to provide

uniformity of laws, the Constitution empowers the state to pass a

law on Malay Reservation 1in place of Malay holdings. The State
Legislative Assembly of Trengganu may , therefore, at anytime
convert Malay holdings 1into Malay reservations. However, such a

law should be valid only 1if it has been passed by a two third
majority vote of the total number of members in both the State
Legislative Assembly and in both Houses of Parliament in
accordance with Article 89(1) of the Constitution.

However, in Trengganu, some alienated Ulands are subject to
the restrictions imposed by the Trengganu Malay reservations
Enactment even though they are situated outside a Malay

Reservation area. These lands too come within the definition of
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Malay holding in the Enactment. As such in Trengganu, a Malay
holding can be within or outside a Malay reservation area. In the
states of Penang and Malacca there were no Malay Reservations
Enactments.

In Malacca, no Malay reservation exists, but Malays of
Malacca "domicile" were protected wunder the Malacca Lands
Customary Rights Ordinance of 1886 until it was repealed and was

replaced by the NLC (Penang and Malacca Titles) Act, 2/1963.

Though not as comprehensive as the Negri Sembilan Jlegislation
relating to customary law - Tfor example, the Malacca Customary
law does not forbid the charging of land to outsiders,121 - 1in
essence, it is a Malay reservation law. Compared with other

states, it is stricter in that only specified local Malays enjoy
the privileges of the Ordinance.

Section 108 of the above Act provides that Malacca Customary
Land subject to the category "agriculture-” can only be
transferred, leased or transmitted to a Malay who was born in
Malacca or one of whose parents or grandparents was born 1in the
state.122 Similarly, no lien in respect of such Jlands can be
created in favour of any person other than such a Malay; 123 nor
can a private or trust caveat be entered against such lands where
the caveator 1is not such a Malay;121 nor can there be such a
trust, express or otherwise, of such land for a non-Malay;123 nor
a non-Malay personal representative with regard to such Qland.126
Furthermore, no power of attorney 1in respect of such land can be
created in favour of a non-Malay.127-

On the other hand, in respect of Malacca Customary land

subject to the category "building* or "industry”, the above
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restrictions do not apply to a Malay who was born 1in Malacca or
whose parents or grandparents were not born in Malacca, provided
that he professes the religion of Islam, habitually speaks the
Malay language, conforms to Malay custom and was before Merdeka
Day born 1in the Federation or 1is on that day, domiciled 1in the
Federation or 1is the 1issue of such a person. 123 The charging of
such land to non-Malays 1is allowed under the law. 12:9 Thus far,
about 1,500 acresl1l30 of Malacca customary land have been charged
to non-Malays and physically the non-Malays are 1in occupation of
the land. Such land has in fact been "sold-” to non-Malays,
though legal transfer has not been effected because of
restriciton imposed by section 108 of the Act. Several attempts
to amend the Act through the National Land Council failed,131 and
finally, the Council had agreed to amend 13:2 Article 90<1) of
the Malaysian Constitution and this enabled section 108 of the
National Land Code (Penang and Malacca Titles) Act, 1963 to be
amended . Thus, non-Malays are prohibited from having any
dealings (including charges) with all Malacca Customary land.
Certain parts of Negri Sembilan and Malacca follow a
matrilineal system of land tenure called Adat Perpateh which
has been explained 1in Chapter one. Briefly, the basic principle
of Adat Perpateh 1is that all ancestral land 1is vested in the
female members of the suku (clan) and it can only be inherited or

transmitted to the female issues or sold to women of the

same Suku.

The Customary Tenure (Lengkongan Lands) Enactment, 1960
enacted in 1960 was meant to encompass customary tenure of
tribes in Negri Sembilan other than those covered by the
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Customary Tenure Enactment Cap. 215. This Enactment was modelled
on Cap. 215 and the provisions of the two enactments are, save
for variations to accomodate differences between the customs of
the two groups of tribes, 1identical.133

However, in Negri Sembilan, prior to the introduction of the
Customary Ten