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ABSTRACT

This study is an overview of land tenure and land law reforms 
in Peninsular Malaysia. Its scope is confined to an account of 
the past development as well as the various land law reforms that 
have taken place since the inception of modern land law and land 
administration in the Malay states. Examinations of the various 
land laws in relation to land policies are made in order to 
determine their strengths and weaknesses, particularly in the 
areas of land ownership, land disposal, land use, and
agricultural policy.

It is observed that the present system of land law and land 
administration in Peninsular Malaysia represents a heritage of 
its past legacy as developed in the former Federated Malay 
States. The introduction of the National Land Code (NLC> to 
replace the various state land laws has significant effects on 
the overall land tenure system and its land policies. The 
changes, initiated with the view of achieving national 
development objectives, was set out under the various Malaysian 
development plans. In this context, land laws are seen as 
instruments of growth as well as equitable distribution of 
wealth.

Rapid economic and social development affected and changed 
both the land and planning legislations. The land ownership 
policy, on the other hand, remained unchanged over the years 
except for the planned alienation of land and FELDA's land 
ownership by shares.

Land policies were not contained in the legislations enacted 
but often left open ended at the discretion of the individual 
state governments. Such practice is contrary to the spirit and 
purpose of the uniformity of law and policy as advocated through 
the implementation of the National Land Code.

Implementing agencies faced various problems in carrying out 
and enforcing their land and planning laws. Obviously, such 
handicaps weaken the utility of land and planning legislations as 
a means of land use control, leading to problems of under­
utilisation of agricultural land and breaches of conditions,



it wasReflecting on the national agricultural policy, 
discovered that little has been done to improve the land 
ownership pattern for the peasants. As such the incidence of 
poverty has persisted among the peasants, mainly due to the small 
and uneconomic size of their land holdings.

Finally, the study examines the efficiency of the land 
administration system. It is observed that while the Torrens 
System of land legislation was suited to the Malaysian land 
tenure system, its efficiency was affected by the machinery 
responsible for its implementation.

In line with the findings outlined above, the study also 
attempts to suggest some recommendations towards improving the 
efficiency and effectiveness of the land tenure system and its 
associated land laws.
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IHTRODUCTIOS

Land, being an essential factor of production, is important 

in the economic development of a country particularly in a 

developing country like Malaysia. Land also plays a very 

significant role in our everyday lives. Ve feel that a study in 

the laws governing various aspects of land, land tenure systems 

and the administrative machinery relating to land are the basis 

of any systematic land tenure system. Any study on any land 

tenure system and land law reforms will be neither complete nor 

of much significance, if the foundation thereof, the land 

policies, are not critically studied. This is because land laws 

and the land policies on which they are predicated are meant to 

deal with the actual problems faced by the people and society, 

band law deals not only with possession and ownership of land, 

but also the rights and obligations of the owner and occupier. In 

short, the formulation of land law requires an understanding of 

the concept of land, its definition, land tenure systems and land 

administration machinery that makes the system tick and of other 

laws relating to land. Land policies on the other hand, will 

easure that land is governed and administered systematically for 

the benefit of society.

In Peninsular Malaysia^ the laws relating to land, which 

formerly existed in forty three different types of legislation, 

both Federal and State, have been consolidated into one - 

Tbe National Land Code, 1965 (NLC), which was adopted by all the 

eleven states in Peninsular Malaysia in 1966.1
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The National Land Code <NLC> was enacted pursuant to Article 

76<4) of the Federal Constitution for the sole purpose of 

ensuring uniformity of law and policy with respect to land 

tenure, registration of titles relating to land, transfer of 

land, leases and charges in respect of land and easements and 

other rights and interests in land,

The need for a systematic uniform land law throughout Malaya 

(now Peninsular Malaysia) was felt as early as 1954, when the 

Mission organised by the International Bank for Reconstruction 

and Development made a proposal to the Government to have one 

single land code and this was followed by the Reid Constitutional 

Commission, which also recommended a uniform land law for the 

whole Federation.

OBJECTIVE OP STUDY

The main objective of this study is to examine the present 

land tenure system and the related land laws, particularly the 

NLC. in this regard, we shall be investigating whether the 

existing system of land tenure and land law in Peninsular 

Malaysia are adequate in achieving the national development 

objectives, particularly the New Economic Policy (NEP). We will 

also examine the strengths and weaknesses of the related land 

laws, particularly the NLC in the light of the National Land 

policy and propose remedial measures where necessary. To reduce 

this vast subject to manageable proportions, the study is 

limited, in the main, to the eleven States of Peninsular Malaysia 

and to certain aspects of land policy, land laws, planning 

legislations and the administration thereof, Accordingly, this 

study consists ofi

2



(a) An Overview of the Land Laws and Land Administration.

<b) The Land Ownership Policy

(c> The Land Disposal Policy

(d> The Land Use Policy

(e) The National Agricultural Policy

<f) Recommendations.

The foregoing will be discussed in the order above after certain 

introductory observations have been made.

Each of the above policy areas is examined in order to

determine how the existing policies are being implemented and to 

examine the extent of the British colonial influence on land 

policies in the Malaysian land laws and land tenure system. This 

study is devoted to identifying the land related problems in

Malaysian development activities as they relate to land laws and 

land administration. It is for this reason that the background, 

nature and characteristics of Malaysian land policies are 

discussed in detail in this study.

Land laws, in effect, are an instrument of land policy and 

must be seen as such in the context of Malaysian land tenure

system. Furthermore, the principal objective of Malaysian land 

policy currently seems to run in consonance with the declared 

'New Economic Policy' (NEP) of the government. Therefore,

whatever new policies formulated by the states must be 

consonant with the NEP. In this respect, the 'restructuring of 

society' seems to be the goal of Malaysian land policy. Land law 

however, is used by politicians to bring about social and

economic change. Hence, this study, while adopting a policy 

orientation, attempts to view law as an instrument which

3



determines the future management of land resources.

This study also compares the provisions of the NLC relating 

to land with those found in the earlier land legislation and 

especially that of the Federated Malay States <FMS), (FMS Land 

Code Chapter 138> to determine how the NLC overcome the former 

and other related land laws.

It also seeks to identify the shortcomings in the present 

system under the NLC and to recommend legal and administrative 

reforms to rectify the same.

There appears to have no indepth study of the strengths and 

weaknesses of the NLC, the major land law in Malaysia since 1966. 

This study attempts to fill the vacuum by undertaking a critical 

analysis of the law relating to land tenure and land laws and 

administration in the eleven states of Peninsular Malaysia,

Land Tenure in Malaysia

Under the NLC in Peninsular Malaysia, all land is vested in 

the state. The state may alienate land to an individual, either 

in perpetuity or for a term of years, who becomes the owner 

thereof. The term ‘owner* is, however, misleading for the state 

never divests itself of ownership. The true nature of the 

relationship between the state and the individual to whom the 

state alienates the land is indicated by the requirement that the 

individual must pay the state an annual quit rent for the land 

alienated to him. As the land alienated to the individual can be 

forfeited by the state in the manner prescribed by law for 

failure to pay the annual quit rent, what the individual acquires 

is tenure, not ownership. This tenurial system, granted certain 

exceptions, is that of landlord and tenant. Land tenure in this

4



study refers to the system of private ownership, such as it is 

described above and individual transactions between the state and 

private landowners.

Historical Background

Each chapter of this thesis will begin by presenting the 

relevant historical background to provide an understanding of 

the basic structure of the present system, its characteristics 

and problems. Next, each chapter provides a comparative juristic 

analysis of the system and its underlying concepts and 

principles. As the present system of land tenure and land law in 

Peninsular Malaysia is historically the product of British 

colonial rule, constant references are made to the principles and 

underlying concepts of English land law.

The Development of Land Tenure System

In the various chapters, it will be shown that the co­

ordinated system of land administration into which the Land 

Tenure system in Peninsular Malaysia has developed was once

mentioned merely as an administrative record mainly for revenue 

purposes, by the state as landlord of the holdings of its 

tenantry. Upon the introduction of Torrens System, the pre­

existing system was integrated with a system of registration of 

titles and dealings in land. Consequently, the Torrens System has 

had a significant effect on the legal relationship between the 

state and private land holders. Given this link between the 

operation and effect of the Torrens System with land tenure in 

Peninsular Malaysia, the link is given particular attention in 

this study.

In developing the FMS, the colonial regime established

5



a sound administrative system, expanded the economy and 

introduced other progressive changes including the new system of 

land law. The NLC, 1965, is essentially a continuation and 

development of the previous more advanced land legislation in the 

former FMS. Accordingly, this study will trace the main stream of 

past development (including the various reforms that have taken 

place since the inception of the modern land law and land 

administration in the Malay States) to the present day. Although 

land in Malaysia is governed by the NLC, the contemporary system 

of land is governed by custom and principles of Islamic law, 

particularly the law of succession.

The Powers of State On Land Matters

Malaysia is a federation but the federal constitution 

reserves certain rights for the states (the state list). Each 

state has its own legislative and executive powers and can make 

laws which are not inconsistent with the laws of the federation. 

Land and local government are two of the most important matters 

°n the state list under Article 76 of the Federal Constitution. 

Nevertheless, under Article 76(4) of the Federal Constitution, 

the Federal Government may make laws with respect to land matters 

In a state if such laws are enacted to ensure uniformity of laws 

and policy in respect of land matters in all states in Peninsular 

Malaysia. The NLC 1965 was enacted under Article 76(4) of the 

Constitution. The NLC itself reserves the power for each state to 

deal with the following which are the subject of this study:

<a) Land tenure, relation of landlord and tenant;

registration of land titles and deeds relating to land; 

colonisation, land improvement; rent restriction;
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(b) Malay Reservations;

<c> Permits and licences for .prospecting minerals;

(d) Compulsory acquisition of land;

(e) Transfer of land, mortgages, leases and charges in 

respect of land; easements; and

<f) Except with respect to Federal Territory, Agriculture and 

Forestry, including:

<i> Agriculture and Agriculture loans,

<ii) Forests.

The above matters will be considered in terms of State- 

Federal relationship and the impact thereof on the land tenure 

system and land policies in general.

This study contains six chapters, each of which discusses 

various aspects of land policies in relation to the land laws 

currently in force in Peninsular Malaysia.

Chapter one discusses the Torrens System of land registration 

which has had a great impact and influence on the land tenure 

system in Peninsular Malaysia since 1896. Other related land laws 

which have greatly influenced the national land policies are the 

Malay Reservations Enactment; the Land (Group Settlement Areas) 

Act, I960 (GSA Act 1960); Padi Cultivators (Control of Rent 

and Security of Tenure) Act, 1967, (Padi Cultivators Act, 1967), 

National Land Consolidation and Rehabilitation Act, 1966 (FELCRA 

Act 1966), the Land Acquisition Act, 1960; and the Small Estates 

(Distribution) Act, 1955. There are, however, more than 120 laws 

which are related to land administration in Malaysia.2

The roles of the National Land Council, the State Authority, 

Federal Lands Commissioner, the District Land Administrators as
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well as the objectives and functions of the land offices are 

observed in terms of their effectiveness in implementing the 

various responsibilities assigned to them. Some management 

problems of the land office are also discussed.

Chapter Two discusses the land ownership policy from the pre­

colonial period, through the British Colonial Administration to 

the post-independence (merdeka) era. This chapter tries to 

analyse the changes that have taken place from the pre-colonial 

period to the present day in the field of land ownership policy. 

This chapter will establish how various factors established the 

formulation of the colonial land ownership policies, for 

Malaysia (Malaya then) and how these policies, particularly the 

policy of reserving land for Malays have affected the patterns of 

land ownership in Malaysia. This chapter also outlines the 

various rights accorded to land owners under the Constitution and 

the National Land Code (NLC).

Following independence (merdeka), the urge for development 

resulted in various land development schemes which incorporated 

properly planned and systematic alienation of land through the 

GSA Act, 1960. This chapter outlines the various land development 

programmes undertaken by the public and the private sectors,

Chapter Three discusses the NLC and the related land laws 

from the point of view of alienation of state land for various 

uses: agriculture, housing, commercial; and industrial. In this 

discussion, the meaning of alienation, methods of alienation, 

reservation of land for various public purposes and the 

controversy over Temporary Occupation Licences (TOLs), are 

incorporated. The Malay Reservations Enactments are also examined
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in terms of the original objectives thereof: the protective 

policy and the policy of ensuring that Malays live an 

agricultural *life.

Chapter Four discusses land use policy in detail. Land use is 

seen here in relation to land development and the ’effect that 

planning and land legislations have on the land use policy of 

the country. Thus, this chapter analyses the role of these laws 

and the State Authority as well as the National Land Council in 

shaping the land use policy of the country. Early forms of land 

use control and restrictions under the land and planning 

legislations pertaining to alienated land are some of the 

matters considered in this chapter. This chapter also 

includes an account of the machinery of land use control under 

land and planning legislations.

Chapter Five focuses on the subject of the National 

Agricultural Policy (NAP) and whether this policy would be able 

to change the present position of the small farmers in terms of 

the present patterns of land ownership and their income level. 

This chapter tries to establish the validity of the allegation 

that it is not clear how the guidelines formulated under the 

National Agricultural Policy and the NEP itself can alleviate 

poverty. This chapter also attempts to assess the role of 

different laws in shaping the patterns of agricultural 

development and the NAP in Malaysia.

The study ends by proposing in Chapter Six, various reforms 

to improve the land tenure system and land laws in Peninsular 

Malaysia.



HOTES

1- National Land Code, Act 56 of 1965. An Act to amend and consolidate laws 
relating to land and tenure, the registration of title to land and of dealings 
therewith and the collection of land revenue therefrom within eleven states of 
Vest Malaysia and for purposes connected therewith.

2. For a list of laws connected with land administration, see Manual for 
Land Administration, Government Printer, Kuala Lumpur, 1980, pp. 423-431.
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CHAPTER 1

AS OVERVIEW OF:
LARD LAVS AMD LARD ADMIRISTRATIOR IR PERISSULAR MALAYSIA

historical b a c k g r o u n d

Before independence in 1957, Malaya comprised ;

<a> The Straits Settlements, including Singapore Island (with 

Christmas Island and the Cocos-Keeling group), Penang (with 

Province Wellesley), and Malacca. These areas were British 

Territory and were administered as Crown Colonies.

<B) The Federated Malay States (F.M.S.) of Perak, Selangor, 

Regri Sembilan and Pahang.

<c) The Unfederated Malay States (U.M.S) of Johore, Kedah, 

Perlis, Kelantan, • and Trengganu. The Federated and 

Unfederated Malay States were British-protected states ruled 

by Sultans who were juridically independent, although 

politically dependent on the British Crown.
the s t r a i t s s e t t l e m e n t s

In the later part of the 19th century, all the Federated and 

Unfederated Malay States and Malacca recognised the early Malayan 

customary land tenure of landholding whereby any person who 

cleared waste land was entitled to occupy it provided he 

cultivated it and handed over one-tenth of the produce to the 

State. Penang, on the other hand, was already subjected to 

English land law as a result of the passing of the First Charter 

°f Justice in 1807, It is to be noted that it was the four 

states of Perak, Selangor, Regri Sembilan and Pahang, which
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later became the Federated Malay States, that first enacted the 

land legislations introducing Torrens title* of land 

registration.

In the Straits Settlements, with an area of only 1,357 square 

miles and a population density of 1,000 to the square mile, the 

land problems were of an urban rather than an agricultural 

character. Land titles were in the form of leases for 999 years, 

until 1838 when leases for 99 years were introduced. Land was 

also obtainable on short-term leases, but from 1845 onwards, 

because flourishing agriculture led to the demand for greater 

security of tenure, grants in freehold were issued for lands 

outside the limits of the town.

In 1867, after the transfer of the Settlements to the control 

of the Colonial Office, the titles for land, both in town and 

country, were in the form of leases for terms of 99 or 999 years, 

but in 1886, an' ordinance (No. II) which was the Crown Land 

Ordinance,2 introduced a statutory form of Crown title, a grant 

in perpetuity, subject to quit rent and subject also to various 

implied conditions and convenants which hitherto had to be 

expressly provided for in the document of title itself. This 

statutory grant continued to be the usual form of title issued. 

However, the latter was to restrict the issue of grants in 

Perpetuity, substituiting as far as possible leases for terms not 

exceeding 99 years.

Under the Crown Land Ordinance, (in special circumstances) 

Slants in fee simple were also issued and revision of rent was 

also provided for (after 1st January 1915, at the end of every 

thirty years). However, in such revision, improvements made
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by the landholder or his predecessors in title were not taken 

into account.

The premium payable on alienation of Crown land varied 

depending on the category of land. For agricultural land a 

premium of S50 to $100 per acre was charged in the years before

the war (1940), with quit rent at $1 to $2 per acre. The

government also issued permits, renewable yearly, for the

temporary occupation of Crown Land. The effect of this policy was

bo keep the small cultivators (small fruit and vegetable growers) 

on the land. There was also an ordinance to prevent illegal 

occupation of Crown Lands.

In Penang and Province Wellesley, land was held, as in 

Singapore, by grant or lease from the Crown. In the early period, 

®uch confusion and misunderstanding surrounded land transactions, 

and this resulted in a great variety of tenures.3 There was 

little idle land left in the Settlements.

In Malacca, in the last quarter of the 19th century the 

tenure of a considerable part of the land in the town was what it 

bad been since the days of Dutch suzerainty (1641-1866). In many 

oases, possession was evidenced by documents of title in Dutch. 

The remainder of the land in the town was mostly held under Crown 

leases for 99 years, but there were a few leases for 999 years, 

an<i also some statutory grants. In the country, alienated land 

was generally held under statutory grants or leases from the 

Crown for 99 years, but smallholdings owned by Malays were held 

under customary tenure, which was governed by two ordinances, 

namely, the Malacca Land Customary Rights Ordinance which later 

became Cap. 125 of the Revised laws of the Straits Settlements
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1936. and the Mutations in Titles to Land Ordinance <Cap.126). 

The transfer of customary land was only valid if made to an

individual qualified to become a customary land-holder, that is a//
Malay domiciled in Malacca and any person holding a certificate 

from the Resident Councillor of Malacca that he is qualified to 

hold customary land. Every customary land-holder had a 

permanent, heritable and transferable right of use and occupancy, 

subject to :

(a) the payment of rent or assessment as imposed by law;

(b) the reservation in . favour of the Crown of all minerals 

and of the right of making roads and so on;

(c) the liability to give free labour for the performance 

of certain customary duties 'for the common benefit of 

himself and the other customary landholders' (including 

the duty of preparing the sawah for planting and the 

simultaneous planting of rice); and

(d) certain restrictions regarding the planting of crops 

considered to be exhausting to the soil. Customary land 

which has not been cultivated for a period of three years 

reverted to the Crown, and if it appeared that the land 

had been used mainly for building purposes rather than 

for agriculture, the Governor in Council could declare 

that the land was no longer held under customary tenure.

In Malacca, the rights of a customary land-holder were 

registered in the Mukim Register, and every registered holder 

°ould charge his interest in the land, by way of mortgage, which 

must be registered at the land office. Sales of land for the 

payment of mortgage debts must be held at the land office. All

14



transfers had to be registered and when transfers were made, the 

ketua kampung (or two other reliable witnesses) must attend so as 

to ensure that there was no impersonation or fraud. If the land­

holder was a Muslim, his land must descend according to the 

Muslim law of inheritance, except in the states of Negri serobilan 

and part of Malacca where adat perpateh was practised. In these 

states, Muslim law could be varied by local custom.** All land 

transactions were supervised by the Collector of Land Revenue. 

The Collector had wide general powers under the Ordinance so much 

so that there was a bar to the jurisdiction of Courts relating to 

claims in respect of which jurisdiction was given to the 

Collector - except where there was express provision to the 

contrary.

THE FEDERATED MALAY STATES (FMS)

The FMS which came under British protection by virture of 

treaties concluded in the 1870*s and 1880's were not technically 

British Territory, and the inhabitants did not rank as British 

subjects. Under the aforesaid treaties, the rulers of the 

Federated Malay States agreed to the appointment of a British 

Resident responsible to the Governor of the Straits Settlements 

whose advise they had to accept in all matters, except those 

relating to Malay custom and the Muslim religion.

The first land tenure legislation introduced was the General 

Land Regulations 1879 of Perak. This was followed by the General 

Land Regulations 1882 of Selangor, the General Land Regulations 

1887 of Negri Sembilan and the General Land Regulations II of 

1889 of Pahang. Hpwever, these early laws were subsequently 

replaced by the various Land Enactments and Registration of
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Titles Enactments, all of which were later repealed and reenacted 

in 1903. The FMS Land Enactment of 1911 and the Registration of 

Titles Enactment of 1911 repealed the Registration of Titles 

Enactments then in force. These 1911 Enactments continued in 

force until their repeal by the FMS Land Code of 1926.®

Land tenure in the FMS was regulated by:

<a> the Land Code of 1926;®

<b> The Mining Enactment,'3' as the Land Code did not apply to 

mining land;

the Land Acquisition Enactment;® ■ j

(d) the Malay Reservations Enactment;® and I 

(©> the Customary Tenure Enactment.1 °

There was a Land Office in each of the districts, and in 

cases, where districts were sub-divided, there could be more than 

one Land Office known as sub-district.

All land not held under title (state land) was vested in the 

ruler of the state, but state land could be converted into 

private ownership by the British Resident of each state, acting 

behalf of the Ruler and in the manner prescribed by the Code. 

The Resident could acquire any land needed for public purpose, He 

could declare any land a reserve, and, with the approval of the 

Kuler, he could acquire land for residential or factory purposes, 

for vegetable gardens and for leasing as mining land. He could 

delegate certain of his powers to Collectors. In most districts, 

for example, Collectors could, as delegates of the Resident 

alienate to Asiatics country land of up to ten acres, and could 

also permit the temporary occupation of state land under licence 

or pending the registration of title.
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There were five classes of land, namely:

town land;

<b) village land;

country land exceeding ten acres in area;

<d) country land not exceeding ten acres in area; and 

<e> foreshore and sea bed.

Town and village lands were generally alienated by auction, 

the conditions of the auction and the reserve price being fixed 

by the Resident. The document of title was either a grant or a 

lease, and the word 'grant' was defined as including a lease of 

state land in perpetuity or for a term of not less than 999 

years.1* The Code made the rent of all land alienated after 31st 

December 1909 subject to periodic revision, at intervals of not 

less than thirty years. In fixing the new rent the Resident could 

n°t take into account any improvements made by the proprietor or 

kis predecessors. The revisable rent system was an obvious means 

protecting the rights of the state, of enabling it to share in 

increased value of land, and of preventing the excessive

accumulation of land by single individuals, \  The rent revision
\

could result either in enhancement or reduction. Unlike the rest 

°f Malaya, in the FMS, that legislation did not prescribe thel
percentage by which rent could be increased.

For country land exceeding ten acres, a document of title, 

whether grant or a lease was issued. For holdings of country land 

of less than ten acres (land of the small-holders), title was 

established by an entry in the Mukim Register, or a grant or 

lease of state land. Such land was subject to an implied 

condition that the land had to be continuously cultivated in a
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proper manner, to the extent of one-half of the total area and 

the proprietor in default in this regard for a period of three 

years lost his ownership rights. Premium was at the Resident's 

discretion, and quit rent was at the rate of SI for the first six 

years, and thereafter, the rate was $4 per acre. For land less 

than ten acres the premium varied, and the quit rent was $1.60- 

$4.00 per acre for first class land. The Resident could impose 

other conditions on the cultivator such as specifying the 

Particular crop to be cultivated or the Resident could make rules 

compelling the proprietors or occupiers of rice .lands to give 

their labour free for the performance of such works and duties 

as could be for the common benefit. The Resident could also 

declare an area of land as an 'irrigated area' which could only 

used for rice cultivation.

C.K.Meek13 observes that in the FMS, the land system has not 

developed along the lines originally projected. In other British 

dePendencies such as Uganda, it was originally considered that 

there should be two distinct types of - title: one suited to 

European and commercial interests, and the other suited to 

native occupiers. To meet the needs of the former, a system of 

registration based on the Torrens system was introduced and a 

form of registered title was provided which conferred the fullest 

Measure of ownership considered compatible with the rights 

reserved to the government. Thus an accurate survey of the 

landholdings was required. In the case of native holdings no such 

elaborate procedure was necessary and the only test

r-ecognised was that of occupancy. Thus, a special register of 

land held according to native law and custom was introduced, and
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any person registered therein obtained a permanent right of use 

and occupancy in his land. This right, although transferable and 

transmissible, fell very far short of ownership in the English 

sense,1-* and since it was no more than a right of occupancy it 

did not confer the right to lease or charge the land. The land 

was not accurately surveyed and transfer was carried out by 

merely altering the name in the Collector's record. This simple 

system was adequate to the requirements of the country.

There was no significant difference between the dual system 

the customary title and a registered title. The occupant of 

land held by native custom was now the owner of land held by 

entry in the Mukixa Register. He possessed a document of title 

which.could be charged or leased, its area was surveyed, dealings 

had to be executed in a statutory form duly attested, and the 

instrument had to be registered before it became effective. The 

only difference between the native grant and the registered title 

was that in the case of the latter, the registration was 

ffiQtropolitan, while in the case of the former it was local.1S.

It could be said that the new system was a signal success. 

The early difficulties created by unsurveyed land had 

disappeared and it was said that not one percent of the 

"transactions involving registration called for the intervention 

°f a lawyer. But others maintain that assimilation of the native 

customary title to that of the European registered title has not 

keen an unmixed blessing; it conferred on the peasant a title 

the value of which he did not understand, except as a means 

°f raising cash, and so made him an easy prey to the Chinese and 

Indian moneylender. 145 The introduction of the Malay Reservations
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Enactment in ISIS,17, first in the FMS and later the Unfederated 

Malay States (UMS) was aimed at curbing the activities of the 

non-Malays from buying Malay lands indiscriminately. It was a 

measure for securing the land interests of the native population. 

Under this law, the British Resident with the approval of the 

ruler of the state in Council, could declare any area of land 

within the state to be a Malay Reservation. Any state land, 

reserved forest, land reserved for public purposes or alienated
t

land, could be included in such Reservation. No state land 

included within a Reservation could be sold, leased or otherwise 

disposed of to any person other than a Malay, and there were 

general restriction on transfers, charges, and leases to person 

other than Malays. There were restrictions as to dealings in 

holdings by attorneys, and also as to caveats. No lien by deposit 

of the issue document of title for any Malay holding as security 

for a debt is capable of being created in favour of any person; 

no Malay holding in a Reservation may be attached in execution of

a decree or order of any Court; and no Malay holding in a

Reservation shall vest in the Official Assignee on the

bankruptcy of the proprietor,, Reservation lands may, however, be

charged to the Government, and to approved co-operative societies 

and some financial institutions.

Another feature of the land legislation of the FMS was the 

Enactment which deals with Customary Tenure (Cap.215). The 

concern of the Enactment was the customary land law of Malays 

belonging to certain districts of Negri S e m b i l a n . A m o n g  these
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tribes, land was customarily held by females and the enactingm . 

provided, inter alia, for the rectification of registers in whl<\)t 

males had in the past been wrongly entered as customary holder«., 

of land. Under the Enactment, no customary land or any interest 

therein may be transferred, charged, transmitted or otherwise 

dealt with except in accordance with the custom. It was not 

possible, therefore, for a grant to be issued for any customary 

land, nor could customary land be transferred or leased to any 

person other than a female member of any of the tribes specified, 

and there was a special provision permitting the charging of 

customary land to the Collector (now District Land Administrator 

(DLA>) or to a recognised local co-operative society. The 

restrictions against leasing was also relaxed in respect of the 

leases not exceeding twelve months.

Before the land could be transferred, charged or leased, the 

consent of the lembaga or headman of the tribe was required; but 

the Collector may override the 1 embaga when the latter 

unreasonably refuses consent or appeared to give a consent which 

was contrary to custom. The Collector was also empowered to give 

a life occupancy of land to a son, or a maternal uncle of a 

deceased holder, who, though having left a female customary heir, 

has left no female issue, or no issue nor maternal sister. The 

customary heir becomes the registered owner of the land, but the 

life-occupant and the registered owner become jointly responsible 

for the rent due to the State. Where the deceased left no 

customary heir, the Collector may order the estate to be sold and 

the proceeds paid to the deceased’s son or maternal brother, or 

in their absence, to the Islamic Religious Fund < baitul-mal).)
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As regards ancestral land and acquired land, there is a clear 

distinction between them, although the latter in due course 

becomes ancestral land.19 This distinction has been significantly- 

made clear by the development of rubber and other plantation 

crops which illustrate the principle of all native systems of 

landholding that all land-holders should be free to dispose of 

the results of their own individual efforts. Rubber land has now 

become heritable by males as well as females, and the claims of 

children are preferred to those of the matrilineal kin. A similar 

development occurred in the Gold Coast with regard to 

cocoalands.20 Formerly a husband in Negri Sembilan had no rights 

in land, nowadays, he has right to a half share of rubber land 

which has been acquired and developed jointly by himself and his 

wife. This is known as harta sepencharian 21 This is a radical 

reform, since it makes it possible for tribal land to be held by 

persons who are not members of the tribe. In this regard, it is 

to be noted that by native law the sale or mortgage of ancestral 

land outside the kin or tribe was strictly forbidden, and if the 

bolder of the ancestral property, to which there were no 

Immediate heirs, wished to dispose of it, she had to grant an 

option to her own clan or tribe before seeking a purchaser 

elsewhere. This situation seems to have changed and would not in 

any case apply to plantation land.

In the case of land held under adat perpateh in Negri 

Sembilan, they were regulated by Negri Sembilan Laws 33 and they 

were now governed by the Customary Tenure Enactment (Cap 215) of 

■tbe FMS. Under the Small Estates (Distribution) Act, 1955, special 

Provisions were laid down to regulate dealings in and succession
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to such customary land.

By the Charter of Justice 1826, Penang and Malacca saw the 

introduction of English land law based on the deeds system, 

subject to local circumstances and customs. The Indian Act of 

1839 (commonly known as the Straits Land Act) was enacted and 

continued in force until the passing of, inter alia, the 

Conveyancing and Law of Property Ordinance and the Registration 

of Deeds Ordinance in 1886. In Malacca, provisions had to be made 

to deal with the then existing land tenure in order to bring it 

in line with the English deeds system being practised in Penang. 

Legislation was passed to abolish rights in respect of lands 

granted by the government of Malacca to private individuals prior 

to British occupation and also to regulate a n d • preserve the 

incidents of Malay customary tenure then in practice. The 

Conveyancing and Law of Property Ordinance later became 

Chapter 118 of the Revised Laws of the Straits Settlements 

1936 while the Registration of Deeds Ordinance became Chapter 121 

of the Revised Laws of the Straits Settlements 1936. It is to be 

noted that the Registration of Deeds Ordinance (Cap 121) and the 

Conveyancing and Law of Property Ordinance (Cap 118) were not 

applicable to customary land in Malacca. These two Ordinances 

were finally replaced by the National Land Code (Penang and 

Malacca Titles) Act 1963 (as amended)2'* which provided the 

framework for conversion of the deeds system then in force in 

Penang and Malacca to the Torrens System in force in the Malay 

States.

As for land held under Naning custom,2S the incidents of 

tenure were not regulated by the substantive provisions of the
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Malacca Lands Customary Rights Ordinance IX of 1886 then in 

force.2S But the said Ordinance acted as a mechanism for having 

adat Naning disputes taken to court.27 Under the new NLC (Penang 

and Malacca Titles) Act 1963, such incidents of tenure under 

Naning custom are now included and preserved. Thus under the 1963 

Act, all customary lands in Malacca are now governed under part 

VIII of the said Act which provides that such lands, formerly 

registered in the Mukim Register maintained under the 1886 

Ordinance, are to be so endorsed on the Malacca Customary Land 

Register2® maintained thereunder. Thus, the pre-existing 

legislation dealing with customary lands in Malacca is now 

repealed. We now turn to the situation in the Unfederated Malay 

States (UMS).

THE UNFEDERATED MALAY STATES (UMS)

Generally, the land legislation of the Unfederated Malay 

States gradually assimilated that of the FMS but an examination 

of some of the legislations of the former is nonetheless 

useful.

In the Unfederated Malay States, (UMS) land tenure took the 

form of early Malay customary tenure influenced in some 

instances, particularly in the northern states by Siamese law, By 

the late 19th and early 20th century, Torrens legislation similar 

to that of the FMS were introduced. These as amended from time 

to time, were finally replaced and consolidated by the National 

Land Code 1965 which was passed with the objective of 

introducing a uniform system of land law and land administration 

in the whole of Peninsular Malaysia.

Lands held under the Malay custom of adat temenggong ■2® in
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both the FM S  a n d  UMS were r e g u l a t e d  by the a f o r e s a i d  laws the n  

in force in e a c h  state. V ith t heir c o n v e r s i o n  an d  c l a s s i f i c a t i o n  

under the a f o r e s a i d  laws as either m u k im  or M a l a y  reserve 

land, t h e y  were n o w  g o v e r n e d  by the r e l evant p r o v i s i o n s  of the 

National Land Code 1965 (NLC) , and the r e s p e c t i v e  S tate Land 

Rules and also by the r e s p e c t i v e  Malay R e s e r v a t i o n s  E n a c t m e n t s  in 

f o r c e .

J  o h  o r e

Johore came u nder B r i t i s h  influence b e g i n n i n g  in 1895 when 

the S u l t a n  of Johore u n d e r t o o k  to receive a B r i t i s h  Agent 

e x e r c i s i n g  the f u n c t i o n s  of a C o n s u l a r  Officer. In 1914, the 

Sultan a g r e e d  to receive a B r i t i s h  Resident General A d v i s e r  whose 

advice must be a s k e d  and a c t e d  upon in all m a t t e r s  a f f e c t i n g  the 

general a d m i n i s t r a t i o n  of the c o u n t r y  except those r e l a t i n g  to 

Malay r e l i g i o n  an d  custom.

In Johore, p rior to 1910, small h o l d i n g s  were o c c u p i e d  by 

Malays and C h i n e s e  u nder an u n w r i t t e n  c u s t o m a r y  law, w h i c h  

c o n veyed a l i m i t e d  right of ownership. The c l e a r i n g  of land 

created for the o c c u p i e r  a p r o p r i e t a r y  tenant right, t r a n s f e r a b l e  

a nd heritable. But this right was c o n d i tional on c e r t a i n  personal  

services, the m a i n t e n a n c e  of c u l t i v a t i o n  and the p a y m e n t  of a 

r°yalty on p r o d u c e  to the state. Large h o l d i n g s  were t a k e n  up by 

Europeans, C h i n e s e  and others, under leases or p e r m i t s  g r a n t e d  by 

tbe Sultan, and the c o n d i t i o n s  of tenure i n c l u d e d  r e s e r v a t i o n  of 

Mineral r i g h t s  a n d  c e r t a i n  po w e r s  over forest lands, p r o v i s i o n  

for r e - e n t r y  for pu b l i c  purposes, and a c u l t i v a t i o n  c l a u s e . 30 In 

^•910, land l e g i s l a t i o n  s i m i l a r  to that of the F M S  was i n t r o d u c e d  

a n d this, wit h  n u m e r o u s  amendments, was c o n s o l i d a t e d  as C h a p t e r  1
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of the 1935 revised edition of the laws of Johore. The right to 

alienate state land was reserved to the Sultan in Council and 

there were the usual provisions regarding the revision of rent, 

although an enactment in 1943 made it possible for the Sultan, 

upon application by the proprietor of any land, to rescind any 

previous condition in the document of title, to impose any new 

condition, and to reserve a fresh rent. State land could be 

leased for a term not exceeding 100 years, and there was a 

general provision that, after any land had been alienated for 

agricultural purposes under permanent title, no right to mine the 

land could be granted except with the special sanction of the 

Sultan. There were penalties for the illegal occupation of state 

land or of land alienated for mining and public purposes.

Country lands of 100 acres and less could be alienated under 

grant or lease or under title by entry in the Mukim Register, and 

no claim to land was valid unless registered - the Collector was 

required to keep all record of transactions.31

In 1936, the Malay Reservations Enactment was enacted with a 

view to preventing interests in land from passing out of the 

hands of the Malay people. Its provisions are similar to those of 

■the corresponding act of the FMS which has been described above. 

Under the Labour Code (Amendment) Enactment 1936, employers were 

required to set aside land (one-sixteenth of an acre for each 

labourer who has dependents) suitable for use as allotments or 

grazing land.

Land taxation * in Johore took the form of a premium on 

alienation varying from $1 to S100 an acre for agriculture or for 

lining purposes, and from 10 cents to 50 cents a square foot for
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residential or commercial purposes (unless the land is auctioned) 

and an annual quit rent varying from 60 cents to $4 an acre on 

all land (except in a few cases where titles are rent free). 

Kelantan

Prior to 1909, the states of Kelantan, Trengganu, Kedah, 

Perlis and adjacent islands were under the suzerainty, 

protection, administration, and control of Siam. In 1909, the 

Siamese government through the Anglo-Siamese Treaty transferred 

all powers over the states to Great Britain. In 1910, under 

Article 2 of a treaty concluded between Great Britain and the 

Sultan of Kelantan whereby the Sultan agreed to receive a British 

adviser whose advice was to be followed in all matters of 

administration other than those relating to the Islamic religion 

and local Malay custom. The Sultan also agreed not to enter into 

any agreement concerning land or to grant any concession to, or 

by. any individual or company other than a native or natives of 

Kelantan, without previously obtaining the consent of His 

Majesty's Government; provided that, should the area of the grant 

or concession not exceed 5000 acres of agriculture land or 1000 

acres of mining land,' the written consent of the Adviser thereto 

would suffice.32 In 1939, 32,000 acres of rubber land were owned 

by registered companies or large private owners, and the 

whole of the remaining cultivated area was owned by small 

agriculturalists.

There were no land registers kept prior to 1881 in Kelantan, 

the disposal of land being in the hands of local headmen acting 

on behalf of the Sultan. But in 1881, greater security of tenure 

Wae made possible by the introduction of a system of registration
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of changes of tenure. In 1926, a Land Enactment was brought into 

force embodying the principles of the Torrens System of 

registration of title, but this was superseded in 1938 by a new 

Enactment (No,26). However the principles of the Torrens System 

were retained.

All lands, including state land were vested in the Ruler, who 

could alienate it in the manner authorised by the Enactment and 

not otherwise. The Ruler could impose any restrictions in 

interest on the alienation as he considered fit. The Sultan in 

Council could delegate to his Adviser of Land and Mines and also 

to District Officers his powers as regards alienation and 

occupation of land. He could alienate under lease any state land 

for mining purposes on any terms that he considered fit and, with 

the consent of the proprietor of any land alienated for 

agricultural purposes, he could alienate the whole or any part of 

such land under lease for mining purposes. All tin, gold, coal, 

Petroleum and other minerals were the property of the state and 

no document of title other than certain specified mining titles 

conferred any right to remove such minerals. The Sultan could 

reserve any land for public purpose.

In Kelantan, land was divided into the same classes as in the 

FMS and there was also provision for the revision of rent at 

intervals of fifteen years, although no such revision could 

Increase the rent by more than 25%. Other conditions were similar 

those in the FMS land enactment except that a significant 

feature is the restriction placed on the sub-division of lots. 

The minimum area into which a piece of land could be sub-divided 

was one quarter of an acre,33 although the Sultan could, in any
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particular case, authorize a smaller sub-division.

With regard to land dealings, all registered land-holders 

were given the rights to transfer, charge, or lease their land, 

but leases could not be for a period longer than thirty years. 

Another significant clause was section 104 which provided that 

"the Land Registrar shall not register any transfer, charge, or 

lease of land by a native of Kelantan to a party who is not a 

native of Kelantan until such transaction has received the 

sanction of the Sultan in Council, subject to the imposition of 

such restrictions in interest and such conditions in the document 

°f title and such terms of rent therein as he may think fit. Any 

such transfer, charge or lease shall be null and void unless the 

previous sanction of the Sultan in Council shall have been 

°btained".

One stringent provision under the Enactment was that in the 

case of any breach or default in the observance of the conditions 

(express or implied) of any document of title, the District 

Officer could, re-enter the land, and, upon registration of 

such re-entry, the land was forfeited to the Ruler and the title 

°f the land extinguished. In addition, the failure of the 

proprietor of any land (which did not exceed ten acres in area), 

to cultivate it continuously, could result in the land being 

re~possessed by the District Officer. Failure to pay the land 

rent empowered the District Officer to re-enter the land and 

finally the 1 and could be sold by auction, (section 179).

As in other Malay states, the Kelantan Malay Reservations 

Enactment (No.16 of 1930), had the usual restrictions on the 

°lienatlon of reservation land to non-Malays.
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However, Malays could grant a month-to-month tenancy to a 

non-Malay of land, which is situated within the boundaries of a 

town. With the approval of the Sultan, a Malay could grant to a 

non-Malay a tenancy of not more than three years of land within 

the boundaries of a town. Flexibility modification was introduced 

by amendment No. 8 of 1940, which empowered the Sultan to 

approve the alienation, transfer or transmission of any 

reservation land to any person who was not a Malay. This policy 

could have negative effect on the overall Malay reservations 

policy unless a set of procedure or rules were laid down to guide 

the Ruler in Council from the indiscriminate use of the Sultan's 

power. However, this power was used cautiously by the Sultan. 

Kedah

As the land tenure legislation for the State of Kedah was 

similar in principle to that of the FMS, it need not be described 

here in detail. However, it had a few outstanding features which 

merit elaboration.

All lands in the state were vested in the Sultan. Certain 

powers of alienation could be delegated by the President of 

the State Council to the Land Alienation Board, the Director of 

Lands or any Land Officer. The Board was empowered, if all its 

members agreed, to alienate country land of up to five hundred 

belongs.3* A Land Officer could alienate land to a Malay only 

tor rice cultivation. No state land could be alienated until it 

had been surveyed.

Titles to town land or country land exceeding fifty 

belongs, was known as Surat Putus Besar, or Lease of State Land: 

whereas land title issued to any country land not exceeding fifty
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belongs was called a Surat Putus Kechil. These were titles issued 

by the sultans of Kedah. Land alienated under grant could, 

subject to rental and cultivations conditions be held 

in perpetuity. In the absence of any restriction in interest in 

the land title, a proprietor had the right to transfer, charge, 

or lease his land. If he is a Muslim, then on his death his 

property will devolve according to the Muslim law of inheritance 

(hukum faraicD. The Kedah Malay Reservations Enactment (No. 63) 

differed from the Malay Reservation Enactment of other states in 

that in Kedah, state land could be alienated to a Siamese as well 

as to a Malay, provided the Siamese was certified by the Director 

of Lands to be an agriculturalist permanently resident in the 

state and no land owned by a Siamese could be transferred to a 

person who was not either a Malay or a Siamese. All documents of 

title could be charged to any one; but, if the chargor did not 

Pay the money due, the land, if owned by a Malay could be sold 

°nly to a Malay, and if owned by a Siamese, could be sold only 

to a Malay or a Siamese. A lease could be granted by the owner to 

'any person' for a period of not more than three years, but 

hendang or rice land could not be leased by a Malay to any other 

than a Malay, or by a Siamese to any other than a Malay or a 

Siamese. The definition of a Malay in the Kedah Malay 

Reservations Enactment, however, has been revised and a Malay is 

now defined as "a person professing the Muslim religion and 

habitually speaking the Malay language, of whose parents one at 

least is a person of Malayan race or of Arab descent," ***
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Perils

A British Adviser was accepted by the Raja of Perlis in 

1909 as a result of a treaty concluded between Great Britain and 

Siam, In 1930, a treaty was signed by which the Perlis Government 

agreed to continue to be under the protection of Great Britain, 

which exercised the right of suzerainty. The state was governed 

by the Raja of Perlis with the assistance of a State Council, As 

a matter of policy, the state in encouraging cultivation of rice, 

adopted a lenient attitude to the unauthorised occupation of 

state land.

Land was alienated in 1916 and afterwards entered in the 

Register of Milik or register of approved applications, pending 

demarcation or survey. When the Second World War broke out the 

old grants and the entries in the Register of Milik were 

replaced under the Land Code of 1937, by entries in the Mukim 
Register for country land not exceeding fifty relongs,^ and by 

Large Grants for town-village and for country land exceeding 

fifty re longs,

The consolidating legislation was the New Land Code (No.11 of 

1356 A.H.> which amended the previous law relating to land, 

registration of title, and the collection of land revenue. It 

declared the entire property in and control of state land to be 

vested solely in the Raja. The president of the State Council was 

given the power to alienate land, in accordance with the 

Provisions of the enactment, Every document of title to land, 

other than a lease of State land was deemed to be in perpetuity.

The right over waters of whatever nature was vested in the 

Rftja, and the right to all mines, minerals and jungle produce on

32



alienated land was reserved to the Raja.

The Perils Malay Reservations Enactment (No.7 of 1353 A. H 

amended by No.11 of 1354 A. H) similar to the Malay Reservations 

Enactment of Kedah as described above. However, the main 

difference is that the Perils Enactment prohibits the lease of 

reserved land to any one for a period of up to three years. No 

reservation land held under a document of title by any Malay may 

be mortgaged, charged, or leased to any person who is not a Malay 

Dr Siamese. In addition, no Malay or Siamese holding in 

reservation may be attached in execution of a decree or other 

order of a Court.

Tr'engganu

The revised land legislation of Trengganu (by Enactment No.3

1357 A.H.), came into force on the 1st January 1939. The most 

significant change introduced by the new enactment was the 

safeguarding of Malays from the loss of their land, by the 

Provision prohibiting Mukim Register titles from being 

transferred or charged to other than Malays. In addition, the 

distribution of small estates was transferred from the Courts to 

the Collectors so as to ensure speedy settlement of distribution 

suits. In the past, failure to distribute the estates of deceased 

Persons according to the provisions of the law had been one of 

the chief weaknesses of land administration in Trengganu 

Particularly and in other states generally.

The new Land Enactment followed generally the legislation of 

the FMS, but with some differences. The entire property in, and 

control of state land, was vested solely in the Sultan, who could 

delegate many of his powers to the Commissioner of Lands. There
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were five forms of document of title.343

In Trengganu, country land under ten acres was divided into 

two classes, namely, Mukim land3® and land held under a Grant 
Aechij, The proprietor of Mukim land was deemed to have 

permanent, heritable and transferable right of use and occupancy, 

subject to certain cultivation condition and other conditions. In 

■terms of dealings, he could only transfer or lease his holding to 

a person or persons entitled to hold Mukim land and in the case 

of a lease the period could not exceed three years. Mukim land 

could not be charged except with the express permission of the 

Sultan in Council and then only if the charge was in favour of 

the government or of a person entitled to hold such land. Mukim 
land was not liable to attachment by order of the Court, and no 

court could recognise or give effect to any equitable mortgage, 

charge or lien made by deposit of document of title in favour of 

any person not qualified to hold Mukim land, nor would any court 

deal with or determine any matter relating to Mukim land in 

accordance with any principle of equity in favour of any such 

Person, One disadvantage in relation to Mukim land is that it 

c°uld not be planted with commercial crops and in default of this 

c°ndition, the Sultan in Council could cause it to be forfeited 

could approve the issue of a grant kechil in exchange.

Having discussed the varied land tenure systems practised 

before the introduction of a unified and modern land tenure 

system in Peninsular Malaysia, it ’ is now proposed to see the 

birth of a more unified and modern system of Land Administration 

in the Peninsula.
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THE BIRTH OF A UMIFIED SYSTEM OF LAUD ADMIMISTRATIOW AND LAND LAV

From the above discussion, it can be seen that there are now 

two main separate legislations governing land matters in 

Peninsular Malaysia, and these are the NLC (Penang and Malacca 

Titles) Act 1963 which is applicable only to Penang and Malacca 

and the National Land Code 1965 which is applicable to the whole 

of Peninsular Malaysia. The introduction of the National Land 

Code (NLC) in 1966, unified the whole system pf the land -law and 

land administration in the Peninsula. As - for Sabah and Sarawak, 

the Sabah Land Ordinance and the Sarawak Land Code apply in the 

two states respectively. The operation of the two major laws in 

Peninsular Malaysia which provide for the Torrens system of title 

registration in Malaysia is supplemented by the various 

subsidiary legislation passed by the respective states in 

Peninsular Malaysia. The two main legislations as stated above 

not only make provisions for a system relating to registration of 

dealings in land but also for the substantive law governing such 

dealings and interest in land.

Notwithstanding the fact that land is a state matter,AO under 

Article 76(4) of the Federal Constitution, the Federal Government 

may make laws with respect to land matters in a state if such 

laws are enacted to ensure uniformity of laws and policy in 

respect of land matters in all states. However, this Article 

has been challenged unsuccessfully, in the Federal Court as in 

the case of East Union (Malaya) Sdn Bhd v. Government of The 
State of Johore & Government of Malaysia,** In this case, the 

applicant company applied for a declaration that section 100 of 

the NLC enacted by the Federal Parliament is void on the ground



that it is u l t r a  v i r e s  A r t i c l e  76(4) of the F e d e r a l  C o n s t i t u t i o n

in that the s e c t i o n  d e a l s  w i t h  a subject w i t h  r e s p e c t  to w h i c h  it

has no p o w e r  to legislate. However, the Federal C o u r t  d i s m i s s e d

the suit on the f o l l o w i n g  grounds:

..."The sole test is simply this: does the impugned provision enacted by 
Parliament ensure uniformity of law and policy? If it does, it is 
constitutional, regardless of the position previously. If it does not, it 
is unconstitutional. By this test, the impugned section is within the 
power of Parliament to enact."

Such p o w e r s  of the Federal P a r l i a m e n t  are not e x e r c i s a b l e  w i t h  

regard to the S t a t e s  of S a r a w a k  and S a b a h  '*3 .

With r e g a r d  to land h e l d  u n d e r  the E n g l i s h  d e e d s  s y s t e m  in 

Penang and Malacca, s u c h  lands are no w  in the p r o c e s s  of b e i n g  

c o n v e r t e d  to T o r r e n s  title s i m i l a r  to that u n d e r  the NLC, 1965. 

In the case of land held u nder c u s t o m a r y  t e n u r e  (Malacca a n d  

Negri Sembilan), t h e y  are r e c o g n i s e d  an d  p r e s e r v e d  as s u c h  u n d e r  

sect i o n  4 (2) (a) of the NLC, the r e s p e c t i v e  p r o v i s i o n s  of the NL C  

(Penang a n d  M a l a c c a  Titles) Act 1963 an d  the C u s t o m a r y  T e n u r e  

Enactment (FMS C a p  215). W ith the e x c e p t i o n  of P e n a n g  a n d  

Malacca, all s t a t e s  in P e n i n s u l a r  M a l a y s i a  have M a l a y

R e s e r v a t i o n s  laws w h i c h  o p e r a t e  i n d e p e n d e n t l y  of the NL C  a n d  will 

prevail ove r  the latter in c a s e s  where the p r o v i s i o n s  of the 

latter are i n c o n s i s t e n t  w i t h  those of the former.'4'* U n d e r  the 

present NLC, the v a l i d i t y  a n d  past o p e r a t i o n  of a n y t h i n g

done u nder a n y  p r e v i o u s  land la w  are p r e s e r v e d  p r o v i d e d  that, 

un l e s s  p r o v i s i o n s  to the c o n t r a r y  are e x p r e s s l y  p r o v i d e d  

for, a n y  right, obligation, p r i v i l e g e  or l i a b i l i t y  e x i s t i n g  at 

the c o m m e n c e m e n t  of the p r e s e n t  land l e g i s l a t i o n  by v i r t u e  of an y  

suc h  p r e v i o u s  lan d  law will n o w  be s u b j e c t  to the r e s p e c t i v e  

p r o v i s i o n s  of the p r e s e n t  land legislation.
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Under the NLC, all lands a l i e n a t e d  by the state u n d e r  the 

p r o v i s i o n s  of the Code, w h i c h  have been surveyed, will be h e l d  

either under a R e g i s t r y  T itle (for town or v i l l a g e  land or for 

coun t r y  land e x c e e d i n g  four h e c t a r e s  (ten acres) or L a n d  O f f i c e  

Title, (for c o u n t r y  land less than ten a cres or less t h a n  four 

hectares) b oth of w h i c h  are d o c u m e n t s  of final title.

The M a l a y s i a n  legal system, ado p t s  the p r i n c i p l e s  of E n g l i s h  

law. However, s e c t i o n  6 of the Civil L a w  Act 1956 w h i c h  is 

a p p l i c a b l e  to the whole of Malaysia, c a t e g o r i c a l l y  e x c l u d e s  the 

a p p l i c a t i o n  in M a l a y s i a  of Engl i s h  land tenure w h i c h  w o u l d  

embrace all r u l e s  of law inc l u d i n g  E n g l i s h  e q u i t a b l e  p r i n c i p l e s  

relating to the i n c i d e n t s  of land tenure. This c a n  be s e e n  in the 

o b s e r v a t i o n  made by the P r i v y  Council in U n i t e d  M a l a y a n  B a n k i n g  

C o r p o r a t i o n  B h d  & A n o r  v  P e m u n g u t  H a s i l  T a n a h ,  K o t a  T i n g g i  as 

follows:

The National L a n d  Code is a complete and c o m p r e h e n s i v e  code

of law g o v e r n i n g the tenure of land in M a l a y s i a and the

incidents of i t , as well as other important m a t t e r s

a f f e c t i n g land there, and there is no r o o m for the

i m p o r t a t i o n  of any r ules of E n g l i s h  law in that f ield 

except in so far as the Code itself may e x p r e s s l y  p r o v i d e  for 

this, as in T a n  V ee  C h o o n v O n g  P e c k  S e n g .'4e'

However, the f o r e g o i n g  o b s e r v a t i o n  of the P r i v y  Council, 

notwithstanding, the better v i e w  is that the p r o h i b i t i o n  i m p o s e d  

by s e c t i o n  6 of the Civil L a w  Act 1956 may not be absolute.
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While the N a t i o n a l  Lan d  Code p r o f e s s e s  to be a c o m p l e t e  an d  

c o m p r e h e n s i v e  cod e  of law g o v e r n i n g  the t e n u r e  of land in 

Malaysia a n d  its incidents, it d oes not, however, make p r o v i s i o n  

for c e r t a i n  m a t t e r s  r e l a t i n g  thereto.'47 In the m a t t e r  of p r i v a t e  

d e a l i n g s  for example, the NLC p r o vides for the r e g u l a t i o n  of the 

rights a n d  o b l i g a t i o n s  of the resp e c t i v e  p a r t i e s  o nly f r o m  the 

stage of r e g i s t r a t i o n  o n w a r d s  but not for the p e r i o d  p r i o r  to 

registration. Accordingly, in the absence of any provision, 

express or implied, p r o h i b i t i n g  the a p p l i c a t i o n  of E n g l i s h  

equitable p r i n c i p l e s  r e l a t i n g  to land tenure, it ma y  be 

ap p r o p r i a t e  that resort be had to s u c h  E n g l i s h  e q u i t a b l e  

princ i p l e s  as r e g a r d s  the nature and inc i d e n t s  of the v a r i o u s  

kinds of d e a l i n g s  in land in respect of the p e r i o d  p rior to the 

r e g i s t r a t i o n . 40 S u c h  a p p l i c a t i o n  should, however, not be in 

conflict with the st a t e d  aims and o b j e c t i v e s  of the T o r r e n s  

s y s t e m  (see a l s o  H a j i  A b d u l  R a h m a n  & A n o r  v  M o h a m e d  H a s s a n ;  D e v i  

v  F r a n c i s ;  a n d  C h i n  'C h o y  & O r s  v  C o l l e c t o r  o f  S t a m p  D u t i e s ) .

POW ERS O VER  LA N D

Before we d e s c r i b e  who has the power over land m a t t e r s  in the 

Peninsula, it is important that we trace the h i s t o r y  of the 

subject to w h i c h  we n o w  turn. Before Independence a s u b j e c t  c o u l d  

be wh o l l y  federal or state or p a r t l y  federal or p a r t l y  state. In 

the case of the latter, the federal l egislature had p ower to make 

law, but s u c h  l a w  had to c o n f e r  e x ecutive a u t h o r i t y  on the s t a t e s  

and Settlements. In particular, under clause 48 of the F e d e r a t i o n  

of Malaya Agreement, the Federal L e g i s l a t u r e  had p o w e r  to 

legislate w ith respect to c o m p u l s o r y  a c q u i s i t i o n  of l a n d E O ; land 

l e g i s l a t i o n  to the extent of e n s u r i n g  a c o m m o n  p o l i c y  an d  a
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co m m o n  s y s t e m  of administration, but h a v i n g  r e g a r d  to c u s t o m a r y  

tenure a n d  u sage an d  o ther n e c e s s a r y  v a r i a t i o n s  in a n y  s t a t e  or 

settlement; c o n v e y a n c i n g  and la w  of property; r e g i s t r a t i o n  of 

titles a n d  r e g i s t r a t i o n  of deeds; mortgage an d  c h a r g e s  i n t erest 

r e s t r i c t i o n 5 1 ; a n d  M a l a y  R e s e r v a t i o n s  to the ex t e n t  of e n s u r i n g  

common p o l i c y , 152 suc h  federal laws had (except so far a s  m a t t e r s  

of po l i c y  c o m m o n  to two or more sta t e s  or s e t t l e m e n t s  were 

involved) to c o n f e r  on s t a t e s  and s e t t l e m e n t s  e x e c u t i v e  a u t h o r i t y  

over the s u b j e c t  of the legislation.

However, the Federal l egislature d i d  not use the p o w e r  to 

make u n i f o r m  land laws for the whole country. As a result, there  

still e x i s t e d  in 1956-57 s e p arate land e n a c t m e n t s  for b o t h  UMS 

and FMS an d  for the two settlements.

The Royal C o m m i s s i o n  he a d e d  by Lord R e i d , S3 a p p o i n t e d  in 1956 

to draft a C o n s t i t u t i o n  for independent Malaya, c o n s i d e r e d  the 

p o s ition unsatisfactory. While r e c o m m e n d i n g  that land s h o u l d  

after M e r d e k a  r e m a i n  a state subject, the y  c o m m e n t e d  in p a r a g r a p h  

84:

...but...it is desirable with regard to many State subjects that the laws 
in force in the various States should be as uniform as possible. We 
therefore recommend. .. that parliament should have power to pass an Act on 
any State subject but that such an Act should not come into force in any 
state until it has been adopted by an Enactment of the State Legislative 
Assembly, and that in adopting such an Act the State Legislative Assembly 
should be entitled to make such modifications as it deems
appropriate.... In making this recommendation we have particularly in mind 
legislation with regard to land and kindred subjects....
With r e g a r d  to land, the C o m m i s s i o n  o b s e r v e d  tha t  the 

exi s t e n c e  of so m a n y  land e n a c t m e n t s  was far f r o m  satisfactory.

One of the m e m b e r s  of the Commission, Sir W i l l i a m  McKell, 

then R e t i r e d  Governor-. General of Australia, p o i n t e d  out that the 

National L a n d  Code, m a k i n g  p r o v i s i o n  for u n i f o r m  land law, is of
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such i m p o r t a n c e  to the future of Malaya that the federal 

Parliament should, a fter c o n s u l t a t i o n  b e t w e e n  the federal an d  

state governments, have p o w e r  to a pply the Code in a n y  s t a t e  or 

states that fail to adopt it.

Eventually, the gove r n m e n t  p u b l i s h e d  a White P aper s e t t i n g  

out t heir v i e w s  and decisions. With r e g a r d  to federal p o w e r  to 

legislate on land, the White P aper said the i n t e n t i o n  was that 

Parliament s h o u l d  have p ower to make laws w i t h  respect to land 

only for the p u r p o s e  of e n s u r i n g  u n i f o r m i t y  of law and policy. A 

number of d r a f t i n g  a m e n d m e n t s  have been made to the

r e c o m m e n d a t i o n s  of the C o m m i s s i o n  with re g a r d  to the d i v i s i o n  of 

legislative an d  e x e c u t i v e  p o w e r s  between the F e d e r a t i o n  a n d  the 

States. In general, however, the White Paper s t a t e d  that the 

r e c o m m e n d a t i o n  of the C o m m i s s i o n  as set out in the S i x t h  S c h e d u l e  

to their draft C o n s t i t u t i o n  for the F e d e r a t i o n  w o u l d  be accepted.

With r e g a r d  to land, the scheme of the Federal c o n s t i t u i t i o n  

cur r e n t l y  in force may be s u m m a r i s e d  as follows:

(a) Lan d  is a State subj e c t  (item 2 of the S tate List in the 

N i n t h  Schedule). Reve n u e  from land is a s s i g n e d  to 

states, (item 2 part III of the T enth Schedule).

(b) The general rule n o w  is that legisl a t i v e  and e x e c u t i v e

a u t h o r i t i e s  a l w a y s  go together. Thus, over land, s t a t e s  

have b o t h  l e g i s lative a n d  exe c u t i v e  authority. O n l y  the 

State L e g i s l a t i v e  A s s e m b l y  may leg i s l a t e  with r e s p e c t  to 

it: P a r l i a m e n t  may not. And s t a t e s  als o  have e x e c u t i v e

a u t h o r i t y  over land [Article 74(2) and 80(1) & (21)3.

(c) N o t w i t h s t a n d i n g  the general rule that P a r l i a m e n t  ma y  not 

l e g i s l a t e  with resp e c t  to state subjects, u n d e r  A r t i c l e
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76, P a r l i a m e n t may e x c e p t i o n a l l y do so for the two

p u r p o s e s  set out in p a r a g r a p h s  (a) and (b) of cl a u s e (1)

of that Article or if so r e q u e s t e d  by the L e g i s l a t i v e  

A s s e m b l y  of any state, subject to r e s t r i c t i o n s  in c l a u s e  

(2) thereof. However, an y  such federal l a w  d o e s  not come 

into force in any state until it has b een a d o p t e d  by the 

l e g i s l a t u r e  of that state w h i c h  m a y  make suc h

m o d i f i c a t i o n s  as it likes or even repeal it.

(d) T here is, however, a special p r o v i s i o n  w i t h  r e g a r d  not,

to land generally, but to the f o l l o w i n g  a s p e c t s  of land 

namely: 'land tenure, the r e l a t i o n s  of l a n d l o r d  a n d

tenant, r e g i s t r a t i o n  of titles and d e e d s  r e l a t i n g  to 

land, t r a n s f e r  of land, mortgages, leases and c h a r g e s  in 

resp e c t  of land, e a s e m e n t s  and o ther r i g h t s  and i n t e r e s t s  

in land, c o m p u l s o r y  a c q u i s i t i o n  of land, r a t i n g  a n d  

v a l u a t i o n  of l a n d . ' With regard to these matters, A r t i c l e  

74(4) e x p r e s s l y  p r o v i d e s  that P a r l i a m e n t  may make laws, 

for the purpose only of e n s u r i n g  u n i f o r m i t y  of law and 

policy: and that these laws come into force in s t a t e s

without the n e c e s s i t y  of being a d o p t e d  by t h e i r

L e g i s l a t i v e  A s s e m b l i e s  and that the latter have no p ower 

to m o d i f y  them.

(e) A r t i c l e  80(2) p r o v i d e s  that with c e r t a i n  e x c e p t i o n s  the 

e x e c u t i v e  a u t h o r i t y  of the F e d e r a t i o n  d o e s  not e x t e n d  to 

state subjects, and by Article 76(3) w h i c h  d e a l s  

s p e c i f i c a l l y  with land, that so far as federal l a w  made 

under A r t i c l e  76(4) m akes p r o v i s i o n  c o n f e r r i n g  e x e c u t i v e  

a u t h o r i t y  on the Federation, it shall not o p e r a t e  in a n y
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FIGURE 1.2 PENINSULAR MALAYSIA : 

POLITICAL AND ADMINISTRATIVE DI VISI OMS &  

AREAS UNDER MALAY RESERVATIONS

Source: IBRD, John Hopkins - 1954,
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State, u n l e s s  a p p r o v e d  by r e s o l u t i o n  of the L e g i s l a t i v e  

A s s e m b l y  of that state.

Under the Fede r a l  C o n s t i t u t i o n  of Malaysia, land is t h u s  a 

state s u b j e c t 6 “* an d  the F e d e r a t i o n  has no p o w e r  over land m a t t e r s  

except u n d e r  A r t i c l e s  83, 84, 85, 86, and 88 of the C o n s titution, 

that is in r e l a t i o n  to the r e s e r v a t i o n  a n d  d i s p o s i t i o n s  of 

land held for Federal p u r p o s e s , 56 However, the F e d e r a t i o n  at

present has p o w e r s to legislate se to the ex t e n t  of e n s u r i n g

common p o l i c i e s  on land m a t t e r s and a c o m m o n  s y s t e m of land

a d m i n i s t r a t i o n  and such powers have been e x e r c i s e d in the

l e g i s l a t i o n  of u n i f o r m  land laws, namely: the NLC Act 56 of 1965, 

the Small E s t a t e s  (Distribution) Act, 1955, the Land A c q u i s i t i o n  

Act, 1960, and the Lan d  (Group Settl e m e n t  Areas) A c t , 1960.

The s t a t e s  own and control the land w i t h i n  t heir r e s p e c t i v e  

state boundaries. The e x e c u t i v e  fun c t i o n s  p e r t a i n i n g  to land 

matters are v e s t e d  in the sta t e s  and the s u p r e m e  a u t h o r i t y  in 

eac h  state on q u e s t i o n s  of land a d m i n i s t r a t i o n  is the R u l e r - i n -  

Council. Therefore, land a d m i n i s t r a t i o n  is one of the most 

important f u n c t i o n s  of s tate g o v e r n m e n t s  in P e n i n s u l a r  Malaysia, 

but due r e c o g n i t i o n 67 of that fact is not a p p a r e n t  in all

quarters. Reve n u e  f r o m  land t a x a t i o n  a c c o u n t s  for a m ajor part of 

the s t a t e ' s  annual i n c o m e 60 as shown in A p p e n d i x  1.2. The 

p r o d u c t s  f r o m  land, c h i e f l y  rubber, oil palm, tin, cocoa, an d

coconuts, have c o n t r i b u t e d  to the e c o n o m i c  d e v e l o p m e n t  and

p r o s p e r i t y  of Malaysia, in the f o r m  of export taxes. Therefore, 

the correct u t i l i s a t i o n  of land and the p r o p e r  a d m i n i s t r a t i o n  

thereof is e s s e n t i a l  to ens u r e  the future p r o s p e r i t y  of the

country. However, direct revenue d e r i v e d  by the s t a t e s  f r o m
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land premia an d  land r e n t s  are not nearly as s u b s t a n t i a l  as they 

c ould be with e f f e c t i v e  land administration.

BACKGROUND TO  M O DERN M A L A Y S IA :  L A N D  A D M IN IS T R A T IO N

The n a t i o n  s tate of M a l a y s i a  was fo r m e d  in 1964, c o m p r i s i n g  

t h i r t e e n  s t a t e s  wit h  a total land area of 127,316 s q u a r e  miles. 

It is d i v i d e d  into three parts:

<a> P e n i n s u l a r  Malaysia, a lso known as Vest M a l a y s i a  a n d  

f o r m e r l y  k nown as Malaya;

(b) Sabah, f o r m e r l y  k n o w n  as North Borneo;

<c) Sarawak.

Both S a b a h  a n d  S a r a w a k  are often r e f e r r e d  to as East M a l a y s i a  

or 'Borneo Territories' (a t e r m  used in the M a l a y s i a n  

Constitution). In terms of land administration, the East 

M a l a y s i a n  s t a t e s  do not f o r m  a n  a d m i n i s t r a t i v e  e n t i t y  an d  have 

little in common. However, both the P e n i n s u l a r  M a l a y s i a  a n d  East 

M a l a y s i a n  s t a t e s  have a d o p t e d  the T o r r e n s  s y s t e m  of land 

registration. The two r e g i o n s  of Vest and East M a l a y s i a  are 

s e p a r a t e d  by about 400 m i l e s  of the S o u t h  C hina Sea. F i g u r e  1.1 

shows M a l a y s i a  an d  its a d j a c e n t  territories. Po l i t i c a l  and 

a d m i n i s t r a t i v e  d i v i s i o n s  of P e n i n s u l a r  M a l a y s i a  l Malaya] 

i n c l u d i n g  M a l a y  Reservations, are shown in Figure 1.2 . so

M a l a y s i a  is a m o n a r c h y  and the sovereign, k n o w n  as the Y ang  

di P e r t u a n  Agong, is e l e c t e d  for a five year t e r m  f r o m  a m o n g  the 

S u l t a n s  (Rulers) of Vest Malaysia. E ach s tate of P e n i n s u l a r  

M a l a y s i a  h a s  a S u l t a n , ei except for the s t a t e s  of M a l a c c a  an d  

Penang; the latter, like Sarawak, each has a Y a n g  di Pertua. 62 

The H e a d  of S a b a h  is d e s i g n a t e d  Yan g  di P e r t u a n  Negara. 

L e g i s l a t i v e  p o w e r s  at the Federal level rest w i t h  the D e w a n
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R a k y a t (House of R e p r e s e n t a t i v e s )  and D e w a n  N e g a r a  (Senate). The 

states have t h e i r  own S tate Le g i s l a t i v e  a s s e m b l i e s  w h i c h  have the 

powers to p a s s  laws on m a t t e r s  d e s c r i b e d  a n d  r e s e r v e d  in the 

Federal C o n s t i t u t i o n  that is the State List. The Federal 

C o n s t i t u t i o n  is a m o d i f i e d  and e x t e n d e d  v e r s i o n  of the 1957 

C o n s t i t u t i o n  of the F e d e r a t i o n  of Malaya, ( P e r s ekutuan T a n a h  

Melayu) a n d  e a c h  state has its own w r i t t e n  Constitution. The 

Prime M i n i s t e r  h e a d s  the g o v e r n m e n t  of M a l a y s i a  and the state 

g o v e r n m e n t s  are he a d e d  by the Menteri Besar (Chief Minister) 

known in the case of Penang, Malacca, S a b a h  and Sarawak, as Ketua 

Menteri, (Chief Minister).

For the p u r p o s e  of administration, P e n i n s u l a r  M a l a y s i a n  

states are d i v i d e d  into districts, and e a c h  d i s t r i c t ^ -* is 

headed by a D i s t r i c t  O f f i c e r  (D.0) d r a w n  f r o m  the M a l a y s i a n  

A d m i n i s t r a t i v e  and D i p l o m a t i c  Service or the r e s p e c t i v e  State 

A d m i n i s t r a t i v e  S e r v i c e . 6S In all states except Johore, the D . 0 is 

at the same time a p p o i n t e d  by the State A u t h o r i t y e7- as C o l l e c t o r  

of Land R e v e n u e  (CLR) no w  k nown as Distr i c t  Lan d  A d m i n i s t r a t o r  

(DLA)ee and h e a d  of the land office of the district. In the 

state of Johore, the D i s t r i c t  Office has b e e n  s e p a r a t e d  

fro m  the Land O f f i c e  eve n  before i n d e pendence in 1957 an d  the DLA 

c o n t r o l s  the L a n d  Office.

The D i s t r i c t  O f f i c e r ' s  f u n c t i o n s  are m a n i f o l d  an d  i n c l u d e  the 

c o - o r d i n a t i o n  of all d i s t r i c t  departments, c h a i r m a n s h i p  of local 

gover n m e n t  authorities, of the District S e c u r i t y  Committee, and 

of v a r i o u s  v o l u n t a r y  organisations. B e s i d e s  his land and 

municipal duties, all D i s t r i c t  O f f i c e r s  are by virtue of t heir 

office, M a g i s t r a t e s  of the First Class. B i g g e r  d i s t r i c t s  are
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further s u b - d i v i d e d  into one or more s u b - d i s t r i c t s  wit h  l i m i t e d  

autonomy, h e a d e d  by an A s sistant District O f f i c e r , 59

The c r e a t i o n  of ne w  d i s t r i c t s  in v a r i o u s  p a r t s  of the 

P e n insula g e n e r a t e s  a d m i n i s t r a t i v e  and legal p r o b l e m s  in land 

administration. In the first place, the p r o v i s i o n s  of the NLC 

(prior to the 1984 amendments) do not give p ower to the State 

A u t hority to s u b - d i v i d e  the district. Secondly, there is no 

procedure laid dow n  by the NLC as to the t r a n s f e r  of land t i t l e s  

from one d i s t r i c t  to a n e w  district. S e c t i o n  11 of the NLC 

empowers the State A u t h o r i t y  to divide the st a t e s  into d i s t r i c t s  

but it has no e n a b l i n g  p r o v i s i o n  e m p o w e r i n g  the S tate A u t h o r i t y  

to further di v i d e  e x i s t i n g  districts. Thus, the p r o c e d u r e  to be 

adopted by the L a n d  O f f i c e r s  in such c ases is ab s e n t  in the NLC. 

The NLC R e v i s i o n  C o m m i t t e e  (1982) r e c o m m e n d e d  that spec i a l  

provi s i o n s  an d  p r o c e d u r e s  s h o u l d  be included in the NLC to cope 

with such a n o m a l i e s 7 0 .

The s m a l l e s t  a d m i n i s t r a t i v e  u nits in Vest M a l a y s i a  are known 

as M u k i m s . 17"' The head of a M u k im  a d m i n i s t r a t i o n  is k n o w n  as 

P e n g h u l u  (in Kelantan, P e n g g a w a ) who is d i r e c t l y  a p p o i n t e d  by the 

Sultan and u s u a l l y  d rawn f r o m  the State A d m i n i s t r a t i o n  Service. 

All land t i t l e s  under the NLC are c a t e g o r i s e d  into M u k i m  lease or 

M u k im  grant and state lease or state grant. M u k l m s  are furt h e r  

s u b - d i v i d e d  into K a m p u n g (villages) and the p o s i t i o n  of a h e a d m a n  

(or K e t u a  K a m p u n g ,  F e n g h u l u , in Kelantan) is an h o n o r a r y  one. 

S O C IO -P O L IT IC A L -E C O N O M IC  E N V IR O N M E N T

M a l aysia is a mult i - r a c i a l  nation, 5 5 . 3 % 7:2 of the p o p u l a t i o n  

are M alay M u s l i m s  (6,315,600), 3 3 . 8 %  are C h i n e s e  (3,865,400), and

10.2% are Indians (1,171,100). Most of the C h i n e s e  are Buddhists,
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Taoists a n d  some of t h e m  are Musl i m s  an d  Christians. The 

m a j ority of the Indians are Hindus a n d  some of t h e m  are 

Muslims. A c c o r d i n g  to the 1980 census, the p o p u l a t i o n  of 

Malaysia was 13.7 m i l l i o n  people and of this total 11.4 m i l l i o n  

were in P e n i n s u l a r  Malaysia; 1.0 million in S a b a h  an d  1.3 m i l l i o n  

were in Sarawak, Csee A p p e n d i x  1.1].

The M a l a y s  are p r e d o m i n a n t l y  p a d d y  c u l t i v a t o r s  an d  

agricultural s m a l l h o l d e r s  living mos t l y  in rural areas. The 

Malays o c c u p y  hig h  p o s i t i o n s  in the civil service, p a r t i c u l a r l y  

in the a d m i n i s t r a t i v e  and legal service but in the technical, 

medical and p r o f e s s i o n a l  services, the C h i n e s e  a n d  Indians 

d o m i n a t e , 7 3 . The mai n  sphere of e c o n o m i c  a c t i v i t y  of the C h i n e s e  

is i n d ustry a n d  c o m m e r c e  and they control the en t i r e  p r i v a t e  

money market. The m a j o r i t y  of Indians are e m p l o y e d  in p l a n t a t i o n s  

(as workers) a n d  in t r a n s p o r t a t i o n  services, but m any of t h e m  are 

also in s u c h  l e a r n e d  p r o f e s s i o n s  as the law, m e d i c i n e  and 

t e a ching in schools, c o l l e g e s  and universities. A c c o r d i n g  to the 

1980 census, 5 0 . 6 %  of all Chinese and 11.3% of the Indians but 

only 3 7 . 4 %  of the Ma l a y s  live in urban areas, [see A p p e n d i x  1.13.

In P e n i n s u l a r  Malaysia, about 73% of the total land are a  is 

under p r i m a r y  or s e c o n d a r y  jungle or is c o v e r e d  w i t h  s w a m p  

forest. In 1975, more than t w o - t h i r d s  of the a g r i c u l t u r a l  land 

in P e n i n s u l a r  M a l a y s i a  was u nder rubber, e s p e c i a l l y  in the 

s o u t h e r n  s t a t e s  of Johore, Mala c c a  and Negri Sembilan. Oil p a l m  

is the s e c o n d  largest agr i c u l t u r a l  export for P e n i n s u l a r  M a l a y s i a  

and it is the fou r t h  largest fore i g n  e x c h a n g e  e a r n e r  a f t e r  

rubber, tin an d  timber. By the end of 1982, a total of 1 6 , 4 3 9 , 1 0 7  

a c r e s 74 of land had been a l i e n a t e d  to v a r i o u s  g r o u p s  of
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people, c o m p a n i e s  and c o r p o r a t i o n s  and 3 , 7 0 8 , 4 3 9  tit l e s  ha d  bee n  

r e g i s t e r e d  a n d  surveyed. About an equal n u m b e r  of t i t l e s  were 

r e g i s t e r e d  u n d e r  q u a l i f i e d  ti t l e s  by v a r i o u s  land offices. About 

180,000 t e m p o r a r y  o c c u p a t i o n  licences (TOLs) were i s s u e d  to 

indivi d u a l s  for t e m p o r a r i l y  m a k i n g  use of the land for p u r p o s e s  

of a g r i c u l t u r e  and s e m i - p e r m a n e n t  d w e l l i n g  h o u s e s . 76

About 10% of the total area under a g r i c u l t u r a l  use is p l a n t e d  

with wet p a d d y  ( s a w a h ) . M a l a y s i a  p r o d u c e d  8 6.3% of its d o m e s t i c  

rice r e q u i r e m e n t  in 1973. At present, M a l a y s i a  d o m e s t i c  rice 

p r o d u c t i o n  is only s u f f i c i e n t  to meet 7 5 . 4 %  of d o m e s t i c  

requirement, a n d  it is a i m i n g  at 80% self s u f f i c i e n c y  in the near 

f u t u r e . 7"7

TH E TO R RENS S Y S T E M  I N  P E N IN S U L A R  M A L A Y S IA

Land a d m i n i s t r a t i o n  is the oldest f o r m  of local g o v e r n m e n t  

a d m i n i s t r a t i o n  in Malaysia. As d i s c u s s e d  e a r l i e r  in the Chapter, 

it can be t r a c e d  as far bac k  as 1786 when P e n a n g  was c o l o n i s e d  

by Sir F r a n c i s  Light. However, the Dutch too had set up a s y s t e m  

of land a d m i n i s t r a t i o n  d u r i n g  t heir rule of M a l a c c a  f r o m  1641. 

When the B r i t i s h  took over M a l a c c a  f rom the D u t c h  in 1825, they 

also t ook over a mass of land problems,

A more s y s t e m a t i c  kind of land a d m i n i s t r a t i o n  was i n t r o d u c e d  

in 1879. F r o m  1879 to 1890 the s t a t e s  of Perak, Negri Sembilan, 

S e l a n g o r  and P a h a n g  had a n e w  s y s t e m  of land r e g i s t r a t i o n  k n o w n  

as the ' T o r r e n s  System' . ~7'9

The eff e c t  of the s y s t e m  was to place the land on the 

r e g i s t e r  in s u c h  a way that the e s t a t e s  and i n t e r e s t s  in it, so 

long as the l and r e m a i n e d  on the register, are h e l d  t h e r e f r o m  by 

ind e f e a s i b l e  title, w h i c h  can onl y  be c r e a t e d  a n d  t r a n s f e r r e d  by
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the a p p r o p r i a t e  e n t r y  on the r e g i s t e r . ® 0 The e a r l i e s t  l e g i s l a t i o n  

in Malaya was the P e r a k  General L and R e g u l a t i o n s  1879, r e p e a l i n g  

R e g u l a t i o n  1 of 1877. In Pe n a n g  and Malacca, E n g l i s h  lan d  l a w  

infl u e n c e d  the states' land a d m i n i s t r a t i o n  by r e c o g n i s i n g  

c u s t o m a r y  t e n u r e  in Mala c c a  an d  the p a s s i n g  of the Bengal 

R e g u l a t i o n  1, 1831 which r e m a i n e d  in force until it was r e p e a l e d  

in 1837.

Under the d e e d s  s y s t e m  of Engl i s h  land law, [ P e n a n g  an d  

Malacca] the r e g i s t e r  of deeds is not a r e g i s t e r  w h i c h  c o n v e y s  a 

c o nclusive title. It is not a r e g ister of title to land, but a 

register of d e e d s  a f f e c t i n g  title to land. A l t h o u g h  the E n g l i s h  

s y s t e m  of c o n v e y a n c i n g  is d e s i g n e d  to protect the p u r c h a s e r  a n d  

also to p r o t e c t  the rightful owner, the d i s a d v a n t a g e  of the 

English s y s t e m  was that it tended to make title uncertain. Its 

advantage was the great f r e e d o m  of d i s p o s i t i o n  w h i c h  it gave to 

land owners. The i n c u r s i o n  of e q u i t y  which is a d m i n i s trative,  

d e c l a r a t o r y  and p r o t e c t i v e  and of 1 notices' in the E n g l i s h  land 

law tends to make title to land still more u n c e r t a i n ® 1.

T h e  F u n d a m e n t a l  P r i n c i p l e s  o f  T h e  T o r r e n s  S y s t e m

The T o r r e n s  s y s t e m  of land r e g i s t r a t i o n  is certain, r e l i a b l e  

and c h e a p  a n d  land t r a n s a c t i o n  can be c a r r i e d  out e x p e d i t i o u s l y  

at m i n i m u m  cost. No s o l i c i t o r  is nec e s s a r y  if the p a r t i e s  choose 

not to engage one for the transaction. The r e g i s t e r  is the k e y  

to the title. It f u r n i s h e s  all the n e c e s s a r y  information; the 

name of the p r o p r i e t o r  for the time being; the actual land 

alienated; its a r e a  and l o c ation as d e s c r i b e d  in the d o c u m e n t  of 

title; the s u r v e y  plan in s c r i b e d  t h e r e i n  s h o w s  its b o u n d a r y  

limits. S u c h  a p l a n  ca n  be c h e c k é d  for its a c c u r a c y  by a
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personal i n s p e c t i o n  of the b o u n d a r y  s t o n e s  as m a r k e d  on the 

gr o u n d  at the time of s u r v e y  on w hich the title is based. As the 

document of title is d e e m e d  to a l i e n a t e  o nly the land w i t h i n  s u c h  

boundaries, if the b o u n d a r y  s t o n e s  are d e s t r o y e d  or altered, 

aut h o r i t y  has b e e n  c o n f e r r e d  on the CLR, the S u r v e y  O f f i c e r  

and the S e t t l e m e n t  O f f i c e r  to restore the b o u n d a r y  m a r k s . 02

There are three main p r i n c i p l e s  the first two of w h i c h  were 

adop t e d  f r o m  the T o r r e n s  system. The first p r i n c i p l e  is the 

mirror p r i n c i p l e  u nder w h i c h  "the r e g ister r e f l e c t s  all f acts 

material to the r e g i s t e r e d  p r o p r i e t o r ' s  t itle to land". It 

confers i n d e f e a s i b l e  title, w ith its security, p l a i n n e s s  and 

simplicity. T his m akes it, for the purpose of personal credit, 

easily c o n v e r t i b l e  into cas h  and as useful and n e g o t i a b l e  as the 

ordinary s c r i p  of a joint s t o c k  c o m p a n y . 03

The s e c o n d  p r i n c i p l e  is the c u r t a i n  p r i n c i p l e 0 '* w h i c h  

e m p h a s i s e s  that the int e n d i n g  p u r c h a s e r  of a piece of land is 

solely c o n c e r n e d  w ith the r e g i s t e r  which, in the c o n t e m p l a t i o n  of 

the law,"is the o nly source of i n f o r m a t i o n  a bout the legal title 

so that he n e i t h e r  n eed nor may look b e h i n d  it." The mai n  

d ifference b e t w e e n  the T o r r e n s  S y s t e m  as c o d i f i e d  in the NL C  a n d  

in other j u r i s d i c t i o n s  is that the NLC does not r e c o g n i s e  a 

p o s s e s s o r y  title to land; adve r s e  p o s s e s s i o n  of a l i e n a t e d  land by 

a third p a r t y  for w h a t e v e r  length of time doe s  not e x t i n g u i s h  the 

title of the r e g i s t e r e d  p r o p r i e t o r  nor d oes it in any way f e t t e r  

his right to p o s s e s s i o n  as in S l d e k  b i n  H a j i  M uham m ad & 4 6 1  O r s  

v  G o v e r n m e n t  o f  t h e  S t a t e  o f  P e r a k  Si O r s . 00 E q u i t i e s  a f f e c t i n g  

the land have no place in the s y s t e m  upon a b o n a f l d e  t r a n s f e r  for 

value on the r e g i s t r a t i o n  of the title to the land, exc e p t  to the

51



right of the te n a n t  if any, for a t e r m  not e x c e e d i n g  one year, in 

other words, once the land is transferred, e q u i t i e s  u n d e r  

E n g l i s h  l a w  have no effect except in r e l a t i o n  to the r i g h t  of a 

prior tenant (see for example M e e n a c h i  S u n d r a m  & A n o r  v  K u n ja n  

F i l i a l  ) . e e - T his is the only u n r e g i s t e r e d  s t a t u t o r y  e n c u m b r a n c e  

r e c o g n i s e d  by the NLC.

The t h i r d  p r i n c i p l e  of the Torrens s y s t e m  is the a s s u r a n c e  

principle, by w h i c h  a c o n t r i b u t i o n  to the A s s u r a n c e  F u n d  is 

levied upon initial r e g i s t r a t i o n  of land and u p o n  r e g i s t r a t i o n  

of t r a n s m i s s i o n  in c o n s e q u e n c e  of the d e a t h  of a r e g i s t e r e d  

proprietor. This fund is to be used to c o m p e n s a t e  for the loss 

caused t h r o u g h  the o p e r a t i o n  of the T o r r e n s  Statute. The t h i r d  

principle is not present in the Mal a y s i a n  T o r r e n s  S y s t e m  as e a c h  

state g o v e r n m e n t  is r e s p o n s i b l e  for any loss or d a m a g e  its 

officers might cause to oth e r s  in the course of c a r r y i n g  out 

their duties.

LAST) L A V S  I N  P E N IN S U L A R  M A L A Y S IA

The T o r r e n s  s y s t e m  e s t a b l i s h e d  a n e w  s y s t e m  of land 

registration. It also e s t a b l i s h e d  a n e w  mode of c o n v e y a n c i n g  

wher e b y  the title to land and interests in land d e p e n d s  u pon 

r e g i s t r a t i o n  a n d  u pon i n s t r u m e n t s  i n t e r  p a r t e s . S u c h  i n s t r u m e n t s  

(such as an a g r e e m e n t  to sell or charge the land and so on) ca n  

be used as m e a n s  for o b t a i n i n g  registration, but do not af f e c t 

the land title until r e g i s t e r e d  C see for example, M oham m ad b 

B u y o n g  v s  P e m u n g u t  H a s i l  T a n a h , G o m b ak  Si O r s  e s . ]

Before the c o m i n g  into force of the NLC in J a n u a r y  1966, 

t hroughout P e n i n s u l a r  Malaysia, land laws and land a d m i n i s t r a t i o n  

were s o m e w h a t  d i v e r s i f i e d  and complex, v a r y i n g  f r o m  s t a t e  to
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state and als o  v a r y i n g  w i t h i n  the two S e t t l e m e n t s  of M a l a c c a  a n d  

Penang. The four former F e d e r a t e d  Malay S t a t e s  (FMS) of Perak, 

Selangor, P a h a n g  a n d  Negri S e m b i l a n  had a c o m m o n  land code, but 

each of the o t h e r  s t a t e s  and s e t t l e m e n t s  had its own land laws. 

There were d i f f e r e n c e s  in procedure, but the d i f f e r e n c e s  in the 

land laws of the v a r i o u s  states, though considerable, were not of 

a fundamental nature. The S e t t l e m e n t s  d i f f e r e d  c o n s i d e r a b l y  f r o m  

the st a t e s  in the laws r e l a t i n g  to land. The two S t r a i t s  

S e t t l e m e n t s  of M a l a c c a  and P e n a n g  based their land laws on the 

deeds s y s t e m  of E n g l i s h  land law as d i s c u s s e d  e a r l i e r  in thi s  

chapter.

With the i n t r o d u c t i o n  of the NLC, all the states' an d  

settlements' land laws were u n i f i e d  under one land law an d  u nder 

one s y s t e m  of land r e g i s t r a t i o n  90 based on the T o r r e n s  system. 

Under the old L a n d  Code, each state p r a c t i s e d  v a r i e d  s y s t e m s  a n d  

proc e d u r e s  and issued d i f f e r e n t  types of land t i t l e s  to the land 

as shown in A p p e n d i x  1 . la. More tha n  40 land laws of the fo r m e r  

Malay S t a t e s  an d  S t r a i t s  S e t t l e m e n t s  have been s t r e a m l i n e d  and 

c o d i f i e d  u nder one si n g l e  law which can be c o n s i d e r e d  a great 

a c h i e v e m e n t  in M a l a y s i a n  land law reform. Basically, the NL C  is 

a change of f o r m  r a t h e r  than content for the p r i n c i p l e s  of 

earl i e r  laws r e m a i n  l a r g e l y  unchanged. The m a i n  a c h i e v e m e n t  of 

the NLC is two-fold. Firstly, it e s t a b l i s h e s  a uniform, clear cut 

s y s t e m  of land tenure an d  d e a l i n g s  in place of the p r e v i o u s  

u n o r g a n i s e d  systems, and secondly, it i n c o r p o r a t e s  n e w  p r o v i s i o n s  

r e q u i r e d  by m o d e r n  national de v e l o p m e n t  objectives.

B e s i d e s  the NLC, there are about 12531 other laws in 

P e n i n s u l a r  M a l a y s i a  r e l a t i n g  to land administration. A n u m b e r  of
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separate federal and state land laws c o n t i n u e  to exist an d  are 

not a f f e c t e d  by the Code. These are laws r e l a t i n g  to M a l a y  

Reservations, M i n i n g  and Forest Enactments, C u s t o m a r y  Te n u r e  

Enactment, S u l t a n a t e  lands, laws r e l a t i n g  to V a k a f (land

b e q u e a t h e d  for r e l i g i o u s  purposes) or b a i t u l - m a l  (General 

Endowment F u n d ) , the K e l a n t a n  and Tre n g g a n u  Land S e t t l e m e n t  

legislations, the Land (Group Sett l e m e n t  Areas) Act, the L a n d  

A c q u i s i t i o n  Act, the Small Esta t e s  (Distribution) Act, Padi 

C u l t i v a t o r s  (Control of Rent and S e c u r i t y  of Tenure) Act a n d

other rela t e d  land laws.

F E D E R A L R O L E  I N  L A N D  A D M IN IS T R A T IO N

The role of the Federal G o vernment in land a d m i n i s t r a t i o n  is 

very limited as shown in the organis a t i o n a l  chart in A p p e n d i x  

6.3. However, the Federal G o v e r n m e n t  can play q uite a s u b s t a n t i a l  

and influential role in s h a p i n g  the land p o l i c i e s  t h r o u g h o u t  the 

states t h r o u g h  the National Land Council, the office of the 

Federal C o m m i s s i o n e r  of Lands, F e d e r a t i o n  of Malaya, a n d  the

Regional D e v e l o p m e n t  A u t h o r i t i e s  (R D A s ) . However, the Federal

C o m m i s s i o n e r  has no exe c u t i v e  f u nctions an d  he act s  in an

a d v i s o r y  c a p a c i t y  only. He also has a u t h o r i t y  to inspect land 

offi c e s  t h r o u g h o u t  P e n i n s u l a r  M a l aysia (with the a p p roval of the 

State C o m m i s s i o n e r ) 92 but he has no a u t h o r i t y  to e n f o r c e  his 

directions. He is only able to control or s u f f i c i e n t l y  i n f l u e n c e  

land po l i c y  a n d  a d m i n i s t r a t i o n  through the State C o m m i s s i o n e r s  

of L a n d s  a n d  M i n e s  that is by c o n v e n i n g  a r e g u l a r  m e e t i n g  of the 

State Commissioners. 93 The Federal Lands C o m m i s s i o n e r  is in a 

better p o s i t i o n  to influence the land a f f a i r s  of the f e d e r a t i o n  

as a large n u m b e r  of the federal o f f icers of the A d m i n i s t r a t i v e
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and D i p l o m a t i c  S e r v i c e  a n d  the General A d m i n i s t r a t i o n  S e r v i c e  are 

made a v a i l a b l e  by the Federal G o vernment to w o r k  in the s e n i o r  

and s u b - s e n i o r  p o s t s  in the office of the D i r e c t o r  of L a n d s  a n d  

Mines and the D i s trict L and Offices, 9,1 However, the Fede r a l  

Government a l s o  m a i n t a i n s  a number of technical s e r v i c e s  an d 

scientific o f f i c e r s  whose a s s i s t a n c e  and advice are a v a i l a b l e  to 

the states. The cost of s u c h  s e r v i c e s  is m a i n l y  met by federal  

revenue. One s u c h  d e p a r t m e n t  w hich has a direct link w i t h  land 

a d m i n i s t r a t i o n  is the S u r v e y  Department. 95 

TH E N A T IO N A L  L A N D  C O U N C IL

Through the National Land C o u n c i l , the Federal G o v e r n m e n t  

may influence the state G o v e r n m e n t s  in the f o r m u l a t i o n  of a 

national land policy, as p r o v i d e d  by Arti c l e  91 of the 

Constitution, [see A p p e n d i x  1.3]. The National Land Council 

consists of a m i n i s t e r  (normally the D e p u t y  Prime Minister) as 

chairman who has a vote but not a c a s t i n g  vote, one 

r e p r e s e n t a t i v e  of eac h  of the states a p p o i n t e d  by the R u l e r  or 

Governor (the Y a n g  Di P e r t u a ) , n o r mally the Menteri B esar or the 

Chief M i n i s t e r  and not more than ten r e p r e s e n t a t i v e s  a p p o i n t e d  by 

the Federal Government.

The r e s o l u t i o n s  of the NLC are trea t e d  as p o l i c i e s  a g r e e d  by 

the states of P e n i n s u l a r  M a l a y s i a  by virtue of Arti c l e  95 E  of the 

Constitution, [see A p p e n d i x  1.3a] but the g o v e r n m e n t s  of S a b a h  

and S a r a w a k  are not r e q u i r e d  to f o l l o w  such p o l i c y  un l e s s  t h e y  so 

choose. S ince the d e c i s i o n s  are not b i n d i n g  on them, t h e i r  

r e p r e s e n t a t i v e s  to the Council are without v o t e s . 97 The Council 

has a m i n i m u m  of one m e e t i n g  per year.
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F U N C T IO N S  A N D  PO W ERS O F  T H E  N A T IO N A L  LA N D  C O U N C IL

By virtue of Arti c l e  91(5) of the Federal Constitution, the

National L a n d  C o u n c i l ' s  f u n c t i o n  and r e s p o n s i b i l i t y  is:

"to formulate from time to time in consultation with the Federal 
Government, the State Governments and the National Finance Council, a 
national policy for the promotion and control of the utilisation and 
control of land throughout the Federation for mining, agriculture, 
forestry or any other purpose and for the administration of any laws 
relating thereto, and the Federal and State Governments shall follow the 
policy so formulated."
The M i n i s t r y  of L ands and Regional D e v e l o p m e n t  a c t s  as the 

S e c r e tariat for the National Land Council a n d  the S e c r e t a r y  

General of the M i n i s t r y  is the S e c r e t a r y  of the Council.

By virtue of Article 91(6) of the Constitution, the Council, 

in a d d i t i o n  to g i v i n g  d i r e c t i o n  and e x e r c i s i n g  the p o w e r  of 

control over u t i l i s a t i o n  of land, may give adv i c e  to the 

g o v e r n m e n t s  b o t h  the f e d e r a t i o n  and the states, in r e s p e c t  of 

u t i l i s a t i o n  of land or any p r o p o s e d  l e g i s l a t i o n  d e a l i n g  with 

land or the a d m i n i s t r a t i o n  of an y  such law, an d  it shall be the 

duty of the N a t ional L and Council to advise that g o v e r n m e n t  

on any suc h  matters.

The NLC, u n d e r  S e c t i o n  9, s t r e n g t h e n e d  thi s  p r o v i s i o n  of the 

C o n s t i t u t i o n  by p r o v i d i n g  the m a c h i n e r y  for the e x e c u t i o n  of the 

r e s o l u t i o n s  p a s s e d  by the Council. The M i n i s t e r  for the time 

being c h a r g e d  w i t h  the r e s p o n s i b i l i t y  for lands ( currently the 

M i n ister of L a n d  an d  Regional Development) on behalf of the 

Council, must n o t i f y  the g o v e r n m e n t  or g o v e r n m e n t s  concerned, of 

the p o l i c y  made or advice given. The p ower of the M i n i s t e r  is 

limited to o nly the m a k i n g  of e n q u i r i e s  for the p u r p o s e  of 

keeping the Coun c i l  i n f o r m e d  as to the i m p l e m e n t a t i o n  of 

policy or the a d o p t i o n  of a d v i c e . 99
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Since its e s t a b l i s h m e n t  in 1958, the Council has b e e n  ac t i v e  

in f o r m u l a t i n g  major p o l i c i e s  c o v e r i n g  land a d m inistration, land 

a l i e n a t i o n  a n d  land development, land use planning, a g r i c u l t u r a l  

policy and the a d o p t i o n  of a u n i f o r m  NLC for P e n i n s u l a r  Malaysia. 

The new p o l i c i e s  f o r m u l a t e d  by the Council are dealt w i t h  in 

various c h a p t e r s  of this study.

A l t h o u g h  p o l i c i e s  f o r m u l a t e d  by the Council are b i n d i n g  on

the state governments, the Council has no m e a n s  to e n f o r c e  its 

decisions, exc e p t  t h r o u g h  the Courts. Suc h  a c t i o n  has not yet 

been taken to date. Vhen the P a n - M a l a y a n  Islamic P a r t y  (PAS) 

which r uled K e l a n t a n  f r o m  1959 to 1973, r e f u s e d  to i m plement such 

National Lan d  Council decisions, as that the K e l a n t a n  Land 

D e v e l opment Board, as a local development a g e n c y  be dissolved, no 

action was taken. The Council, in 1974, als o  a g r e e d  in

principle, to r e o r g a n i s e  land a d m i n i s t r a t i o n  by i n t e r  a l i a  

s e p a r a t i n g  the land o f f i c e s  f r o m  the distr i c t  offices. However, 

only a fe w  s t a t e s  f o l l o w e d  this d e c i s i o n 100 and no a c t i o n  was 

taken agai n s t  the others.

Several m a j o r  land law r e f o r m s  such as the proposal for a

n e w  National M i n i n g  Code to unify the e x i s t i n g  va r i e d  state

min i n g  e n a c t m e n t s  have been r e j e c t e d  by the Council. 101 The 

m a j o r i t y  of the state g o v e r n m e n t s  r e j e c t e d  the proposal as an 

i n f r i ngement by the Federal g overnment of state rights ove r  land 

matters. It was s u b m i t t e d  that this would t r a n s f e r  the p o w e r  over 

mi n i n g  m a t t e r s  f r o m  the s t a t e s  to the federal government. This 

position, however, ignored the fact that the p r o p o s e d  N a t ional 

Mi n i n g  Code v e s t e d  power over mining m a t t e r s  in the r e s p e c t i v e  

state authorities. The Federal G o v e r n m e n t ' s  i n t e n t i o n  in
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pro p o s i n g  the N a t ional M i n i n g  Code was only to u n i f y  the v a r i e d  

and o u t dated s tate mi n i n g  e n a c t m e n t s  to make t h e m  r e s p o n s i v e  to 

national d e v e l o p m e n t  objectives. The m i s u n d e r s t a n d i n g  on the 

part of the state g o v e r n m e n t s  was perhaps c a u s e d  by the p r o p o s a l  

b eing a b r u p t l y  put f o r w a r d  in the Council w i t h o u t  p r o p e r  p r i o r  

c o n s u l t a t i o n  wit h  the state governments.

The pres e n t  s t r u c t u r e  of the National Lan d  Council c a n  o nly 

work if there is u n d e r s t a n d i n g  and goodwill on the part of the 

g o v e r n m e n t s  at bot h  the federal and state level.

S T A T E  A U T H O R IT Y  A N D LAST) A D M IN IS T R A T IO N

S e c t i o n s  11 and 14 of the NLC give wide p o w e r s  to the

State A u t h o r i t y  in m a t t e r s  r e l a t i n g  to land, (see A p p e n d i x  6.3.). 

This includes the powers to divide the t e r r i t o r y  of the state 

into districts, sub-districts, m u k lm s and to d e c l a r e  any a rea of 

the state to be a town or a village. 10:2 The state a u t h o r i t y  is 

also e m p o w e r e d  to appoint s u c h  Land O f f i c e r s  for the state as the 

State Land Commissioner, a Re g i s t r a r  of Titles, D i s t r i c t  Land 

Administrators, a Chief S u r v e y o r  and other O f f i c e r s . 103

The State A u t h o r i t y  can also make S tate Lan d  R u l e s  and 

R e g u l a t i o n s  for c a r r y i n g  out the objects and p u r p o s e s  of the NLC 

within the State. Currently, each state has its own set of Land 

Rules made u nder S e c t i o n s  14, 435 and 445 of the NLC.

The N i n t h  S c h e d u l e  of the Federal C o n s t i t u t i o n  d i s t r i b u t e s  

L e g i s l a t i v e  p o w e r s  b e t w e e n  the Federal P a r l i a m e n t  and the State 

Le g i s l a t i v e  A s s e m b l i e s  as f o l l o w s : 10“1

(a) A Federal list e x c l u s i v e l y  for the Federal Parliament;

<b) A S t a t e  list e x c l u s i v e l y  for e ach S tate L e g i s l a t i v e  

Assembly;
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(c) A C o n c u r r e n t  list in r e l ation to w h i c h  the Federal

P a r l i a m e n t  c a n  leg i s l a t e  only wit h  the c o n c u r r e n c e  of the 

state governments. Land is the m ajor i t e m  in the S tate 

list.1OE
However, p u r s u a n t  to its national d e v e l o p m e n t  and the N e w  

Economic Policy, the federal government has i n c r e a s i n g l y  u s e d  its 

strong f i nancial p o s i t i o n  to intervene in land d e v e l o p m e n t  

projects t h r o u g h  the Federal Land D evelopment A g e n c y  ( F E L D A ) , the 

Federal Land C o n s o l i d a t i o n  and R e h a b i l i t a t i o n  A g e n c y  (FELCRA) and 

the various Regional D e v e l o p m e n t  A u t h o r i t i e s  ( R D A s ) . ,0& A p p e n d i x  

1.3b shows the amount of expend i t u r e  p r o v i d e d  by the Federal 

Government for the v a r i o u s  land d e v e l opment p r o g r a m m e s  a c c o r d i n g  

to state.

The s t a t e s  permit the use or o c c u p a t i o n  of state land u nder a 

title, t e m p o r a r y  o c c u p a t i o n  licence or e x t r a c t i o n  of rock 

mat e r i a l s  u nder a permit. Basically, upon a l i e n a t i o n  of land and 

on r e g i s t r a t i o n  of the title thereto, the r i g h t s  over the land 

passes fro m  the state to the person or body n a m e d  in the title 

subject to c e r t a i n  c o n d i t i o n s  set out in Part Five of the NLC and 

d i s c u s s e d  in detail in C h a p t e r  3.

T H E  S T A T E  E X E C U T IV E  C O U N C IL  (E X C O )

Land as a state ma t t e r  is the chief subj e c t  of state 

administration, (see A p p e n d i x  6.3). The State E x e c u t i v e  Coun c i l  

or EXCO, a s tate cabinet a n a l o g o u s  to the Federal Cabinet, is 

c o l l e c t i v e l y  r e s p o n s i b l e  to the State Legislature. The E X C O  is 

the main p o litical body w ith e x e cutive p ower to d e c i d e  on 

e v e r y d a y  land policy. The C h a i r m a n  of the EXC O  is the Menteri 

B esar or the Chief M i n i s t e r  of the state with the o t h e r  E XCO
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members b e i n g  'State Ministers' though not t e r m e d  as s u c h  except 

in Sabah and Sarawak, where they are titled 'ministers' . T h e y  are 

a s s igned spec i a l  f u n c t i o n s  and are in charge of one or mor e  s tate 

departments. The S tate Secretary, the State Legal A d v i s e r  an d  the 

State Fin a n c i a l  O f f i c e r  who are civil s e r v a n t s  are e x - o f f i c i o  

members of EXCO. The D i r e c t o r  of Lands and M i n e s  is not an ex- 

officio m e m b e r  of EXCO, tho u g h  land is one of the m ajor 

c o n c e r n s  of the S tate E X C O  as is i n dicated by the fact that 

usua l l y  more t han three q u a r t e r s  of the p a p e r s  d i s c u s s e d  by an 

EXCO m e e t i n g  are d e v o t e d  to land matters. It is s u b m i t t e d  that 

the State D i r e c t o r  of L a n d s  and Mines, a p r o f e s s i o n a l  o f f i c e r  

respon s i b l e  for the en t i r e  land a d m i n i s t r a t i o n  of the state 

should be an e x - o f f i c i o  me m b e r  of the State EXCO. As all the EXC O  

papers on land m a t t e r s  issue f r o m  the office of the D i r e c t o r  of 

Lands and Mines, he is as the stat e ' s  land expert and the man on 

the ground, in the best p o s i t i o n  to k n o w  and e x p l a i n  the actual 

facts of e v e r y  case s u b m i t t e d  to the EXCO. However, the EXC O  has 

nearly a b s o l u t e  p o w e r s  to decide on any land m a t t e r s  and p r o v i d e d  

that the d e c i s i o n s  do not c o n t r a v e n e  federal or state land laws 

or land p o l i c i e s  a g r e e d  u pon in the National L and Council, it can 

overrule the a d v i c e  t e n d e r e d  by the head of an y  of the s t a t e ' s  

technical departments.

There have b e e n  i n s t a n c e s  of pap e r s  p r e p a r e d  by the Lan d  

A d m i n i s t r a t o r s , 107- b eing o v e r l o o k e d  by the S tate D i r e c t o r  of 

Lands and M i n e s  and the S tate Secretariat, whose f u n c t i o n  it is 

to s c r u t i n i s e  t h e m  before t hey are s u b m i t t e d  to the EXCO. Suc h  

errors when t h e y  i n v olved land ti t l e s  after r e g i s t r a t i o n  had to 

be r e c t i f i e d  by the H igh Court e s p e c i a l l y  if a t itle ha d  bee n
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issued to the p r o p r i e t o r  of the land. Less g rave e r r o r s  ca n  be 

r e s u b m i t t e d  to the E XCO for rectification.

There have b e e n  c alls that the Federal g o v e r n m e n t  be g i v e n  

greater p ower over land matt e r s  to ensure e f f e c t i v e  land 

a d m i n i s t r a t i o n  an d  a u n i f o r m  land policy. However, if land

matt e r s  were t a k e n away f rom the state governments, the E XCO

would have little work and be left with no power. State

g o v e r n m e n t s  will never agree to transfer t heir p ower over land 

matters to the Federal G o v e r n m e n t  as this is the only p o l i t i c a l  

instrument that the state p o l i t i c i a n s  have to j u s t i f y  their 

existence in the state political arena. In fact, land is the only 

issue with w h i c h  the local p o l i t i c i a n s  can woo t heir c o n s t i t u e n t s  

during the e l e c t i o n  campaigns. The fact that land m a t t e r s  are 

sensitive is in d i c a t e d  by the downfall of several state 

g o v e r n m e n t s  in Tr e n g g a n u  and K e l a n t a n  on a c c o u n t  of land 

problems. 1°°

TH E  F E D E R A L  L A N D S  C O M M IS S IO N E R

Under the Federal Lands C o m m i s s i o n e r  O r d i n a n c e  No. 44/1957, 

(now Act 1957) a Federal Lands C o m m i s s i o n e r  was a p p o i n t e d  for 

P e n i n s u l a r  Malaysia. After 1970, he became k n o w n  as the D i r e c t o r  

General of L a n d s  and Mines, F e d e r a t i o n  of Malaya. S e c t i o n  8 of 

the NLC has the effect of m a k i n g  the Federal L a n d s  C o m m i s s i o n e r  

only a liai s o n  offi c e r  betw e e n  the Federal and State Governments. 

His po w e r s  are spelt out in S e c t i o n s  6 an d  8 of the NL C  w h i c h  

i n t e r  a l i a  includes: (for detail see A p p e n d i x  1.4)

(a) the c o n s u l t a t i o n  and c o r r e s p o n d e n c e  w i t h  any 

State Commissioner;

(b) r e q u i r i n g  the State C o m m i s s i o n e r  to f u r n i s h  returns,
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r e p o r t s  an d  other i nformation as r e q u i r e d  by the Federal 

Commissioner;

(c) c o n v e n i n g  m e e t i n g s  of the State Commissioners;

<d) e n t e r i n g  within and inspect the r e c o r d s  of a n y  Lan d  

R e g i s t r y  or Land Office in any state, (with the a p p roval 

of the S t a t e  Commissioner);

(e) issuing c i r c u l a r s  r e l ating to the a d m i n i s t r a t i o n  of the 

NLC;

<f> a c t i n g  in a c c o r d a n c e  with any d i r e c t i o n  g i v e n  to h i m  by 

the Minister.

His a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  is s hown in A p p e n d i x  1.5.

As s t a t e d  above, the Federal C o m m i s s i o n e r  is r e q u i r e d  to 

execute any d i r e c t i o n  g i v e n  to h i m  by the M i n i s t e r  as long as it 

does not c o n t r a v e n e  the p r o v i s i o n s  of the NLC or o ther r e l a t e d  

laws. Under the Federal Lands C o m m i s s i o n e r  Act, 1957, the Federal 

Lands C o m m i s s i o n e r  is the c u s t o d i a n  of the Federal G o v e r n m e n t ' s  

immovable property. He can sue and be sued on behalf of the 

Federal Government. His other a d m i n i s t r a t i v e  f u n c t i o n s  include 

r e g i s t r a t i o n  and m a i n t enance of federal lands and federal 

reserves (including all lands be l o n g i n g  to or o c c u p i e d  by federal 

d e p a r t m e n t s ) , an d  land settl e m e n t  in K e l a n t a n  u nder the K e l a n t a n  

Land S e t t l e m e n t  Scheme O r d i n a n c e ,1955, the u p d a t i n g  of the 

reg i s t e r s  and p r o p e r l y  b r i n g i n g  under the T o r r e n s  S y s t e m  of 

Land R e g i s t r a t i o n 109 and e n s u r i n g  that the s t a t e s  c o m p l y  with 

the r e q u i r e m e n t s  of the p r o v i s i o n s  of the NLC and o ther r e l a t e d  

land l e g i s l a t i o n s  in the interest of uniformity.

TH E  S T A T E  C O M M IS S I ONER O F  L A N D S  A N D M IN E S

Each s tate has a State C o m m i s s i o n e r  of L ands and M i n e s  ( C L M ) .
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The posts of S t a t e  C o m m i s s i o n e r s  were o r i g i n a l l y  federal posts, 

but at present, some of the st a t e s  o b t a i n e d  Federal G o v e r n m e n t  

p e r m i s s i o n  to c o n v e r t  t h e m  into state posts, f i l l e d  b y  S t a t e  

Civil Serv i c e  Officers. In other states, the State C o m m i s s i o n e r s  

post are still federal posts, with A d m i n i s t r a t i v e  and D i p l o m a t i c  

Service o f f i c e r s  1 1 0 f i l l i n g  the positions.

The State C o m m i s s i o n e r  is a p p o i n t e d  by the S tate A u t h o r i t y  

under S e c t i o n  12 of the NLC. His r e s p o n s i b i l i t y  is to the S tate 

Aut h o r i t y  for the due a d m i n i s t r a t i o n  of the p r o v i s i o n s  of the 

NLC, and not to the Federal Lands C o m m i s s i o n e r  or to the Federal 

Government. He e x e c u t e s  d i r e c t i o n s  of the S t a t e  A u t h o r i t y  and 

has all the p o w e r s  c o n f e r r e d  upon the R e g i s t r a r  and a D L A  u nder 

the Code. He is r e s p o n s i b l e  for the effective s u p e r v i s i o n  of the 

o f f icers and staff of the Land Offi c e s  in the state.

The State A u t h o r i t y  may delegate to the State Commissioner, 

Re g i s t r a r  or DLA, of any powers or duties c o n f e r r e d  or impo s e d  

on the State A u t h o r i t y  by the Code, except the p o w e r s  to make 

rules or an y  p o w e r s  c o n f e r r e d  on the State A u t h o r i t y  to act by 

itself. S e c t i o n s  15 to 18 of the NLC spell out the v a r i o u s  

powers of the State Commissioner, as s h o w n  in A p p e n d i x  1.4. 

One main d r a w b a c k  is that, th o u g h  the Land A d m i n i s t r a t o r s  are the 

heads of land o f f i c e s  in the districts, t heir a l l e g i a n c e  is 

divi d e d  b e t w e e n  the State S e c r e t a r y  and the D i r e c t o r  of L a n d s  and 

M i n e s . 111 V ery o f t e n  the d i r e c t i v e s  given by the C L M  are not 

t aken as s e r i o u s l y  as the d i r e c t i v e s  g i v e n  by the State 

Secretary. Therefore, until and unless the Lan d  D e p a r t m e n t  is 

s e p a r a t e d  f r o m  the D i s t r i c t  Office, this s i t u a t i o n  will c o n t i n u e  

indefinitely.
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T h e  D i s t r i c t  L a n d  A d m i n i s t r a t i o n

The D i s t r i c t  O f f i c e r  C D . 0.] was at one time the f o c u s  of 

local a d ministration. D u r i n g  the colonial period, the D. 0 

g e nerally c o m b i n e d  the basic f u nctions of government, the r a i s i n g  

of revenue and the m a i n t e n a n c e  of la w  a n d  order. More 

importantly, he was the Land A d m i n i s t r a t o r  of the D i s t r i c t  a n d  

was then e m p o w e r e d  to a l i enate state lands. He is looked upon by 

the 1r a k y a t 1 (citizens) as the 'Raja' or at least as a 

r e p r e s e n t a t i v e  of the gove r n m e n t  in the district. However, wit h  

d evelopment e s p e c i a l l y  a fter Independence in 1957, the D i s trict 

Officer became a Jac k  of all trades. The power of the Distr i c t 

Officer has bee n  and is b eing eroded and he is t o d a y  more of a 

c o - o r d i n a t o r  tha n  an a d m i n i s t r a t o r , 112 with little of the 

a u t h o r i t y  ‘he had in the past.

A l t h o u g h  the D. 0 is the head of the land a d m i n i s t r a t i o n  of 

the district, the latter o c c u p i e s  only a little of his attention. 

Land a d m i n i s t r a t i o n  work is a s s igned to the D . O ' s  most se n i o r  

assistant as the District Offi c e r  is tied up with a p l e t h o r a  of 

such other f u n c t i o n s  as development, security, social activities, 

magistrate, a p p l i c a t i o n s  for citizenship, civil marriages, 

e d u c a t i o n  and o ther m i s c e l l a n e o u s  duties. All in all he is on 

the c o m m i t t e e s  of no less than 25 o r g a n i s a t i o n s  and a t t e n d s  

about 500 m e e t i n g s  a year or on an average of 1.4 m e e t i n g s  per 

d a y . 113

The issue w h e t h e r  the District Office and the L and Office 

should be s e p a r a t e  d e p a r t m e n t s  has been the subj e c t  of long 

debate an d  was r a i s e d  in the National Land Council first in 1958 

and later in 1 9 7 4 . 11A It has been argued that since the other
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work of the D . O  has i n creased enormously, he s h o u l d  be r e l i e v e d  

of land a d m i n i s t r a t i o n  work. This was put forw a r d  in the report 

of the L and A d m i n i s t r a t i o n  C o m m i s s i o n  in 1 9 5 8 , 11E w h i c h  t h o u g h  

o u t dated has some v i e w s  w orth considering. One m e m b e r  of the Land 

A d m i n i s t r a t i o n  C o m m i s s i o n  Mr Chandra, held that a Lan d  D e p a r t m e n t  

s e p a r a t e d  f r o m  the general a d m i n i s t r a t i o n  of the d i s t r i c t  

officer, be e s t a b l i s h e d  in e very state as s oon as p o s s i b l e 1 i e , 

[see A p p e n d i x  1.63. M r . C h a n d r a  was sup p o r t e d  by Mr Mitchell. O n l y  

Mr V. L. Payne was of the opinion that there was no d i f f e r e n c e  

betw e e n  a s e p a r a t e  land depa r t m e n t  and a land d e p a r t m e n t  w i t h i n  

the District O f f i c e 11-7 under the charge of the D i s trict Officer. 

The m a j o r i t y  of the m e m b e r s  of the C o m m i s s i o n  <2 out of 3), 

p r o p o s e d  a s e p a r a t e  land department f r o m  the D i s t r i c t  Office. 

Their v iews are still being pursued by the Federal L ands 

C o m m i s s i o n e r ' s  Office.

F u n c t i o n s  O f  a  D i s t r i c t  L a n d  O f f i c e

E very land office in the coun t r y  d eals with the f o l l o w i n g  

land a d m i n i s t r a t i o n  matters:

(a) land a l i e n a t i o n  for agricultural, residential, 

comme r c i a l  and industrial purposes;

<b) e n f o r c e m e n t  of c o n d i t i o n s  of land a f t e r  alienation;

<c) r e g i s t r a t i o n  of titles (Land Of f i c e  titles) and 

suc h  i n s t r u m e n t s  of d e a l i n g s  as transfers, charges, and 

leases, and the r e g i s t r a t i o n  of suc h  o ther d o c u m e n t s  

as p r o h i b i t o r y  and d i s t r i b u t i o n  orders;

<d) c o l l e c t i o n  of land revenue; land premium, land rents, 

water an d  d r a inage rates, and t e m p o r a r y  o c c u p a t i o n  

licence (TOL) fees and other charges;
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(e) d i s t r i b u t i o n  of small estates in respect of the e s t a t e s  

of d e c e a s e d  persons;

(f) a c q u i s i t i o n  of a l i e n a t e d  lands for pu b l i c  p u r p o s e s  

and for g o v e r n m e n t  d e p a r t m e n t s ; 110

(g) issu i n g  of p r o s p e c t i n g  licences a n d  permits, le a s e s  and 

TOLs and perm i t s  to remove rock materials;

(h) p l a n n i n g  of ne w  land s e t t l e m e n t s  on u n d e v e l o p e d  a r e a s  

other t han a r e a s  being d e v e l o p e d  by FELDA, FEL C R A  

and RDAs;

<i> e n f o r c e m e n t  of laws against illegal o c c u p a t i o n  of state 

land, illegal mi n i n g  and illegal removal of rock 

materials;

<j> p r o c e s s i n g  of a p p l i c a t i o n s  for change of c o n d i t i o n s  of

land use that is conversion, sub-division, p a r t i t i o n  and 

a mal gamat i on ;

(k> p r e s e r v a t i o n  of natural r e s o u r c e s  and c o n s e r v a t i o n  of 

land u nder the Land C o n s e r v a t i o n  Act, 1960.

PRO BLEM S O F  L A N D  O F F IC E  MANAGEMENT AMD L A N D  A D M IN IS T R A T IO N

Land a d m i n i s t r a t i o n  in Peni n s u l a r  M a l aysia is c h a r g e d  with 

the a b o v e - m e n t i o n e d  functions. Each district has a Lan d  Of f i c e  

which is r e s p o n s i b l e  for the land a d m i n i s t r a t i o n  in the district. 

There are a l t o g e t h e r  1 0 2 113 Land O f f i c e s  in P e n i n s u l a r  M a l a y s i a  

and 11 R e g i s t e r i e s  of Titles at the C L M  O f f i c e s  in the state 

capitals, m a k i n g  a total of 113 land titles registries. T i t l e s  

r e l a t i n g  to s m a l 1- h o i d i n g s  are all held in a Land Office. T i t l e s  

for t own and vill a g e  lands and for c o u n t r y  lands e x c e e d i n g  ten 

a cres (4 hectares) are r e g i s t e r e d  in a State Registry. In 

a d d i t i o n  to the dut i e s  listed above, the State R e g i s t r y  and the

6 6



DLA in a land of f i c e  (district land registry) are r e s p o n s i b l e  for 

the p r e p a r a t i o n  an d  r e g i s t r a t i o n  of land titles, the r e g i s t r a t i o n  

of all land d e a l i n g s  and o ther land t r a n s a c t i o n s  as well as o t h e r  

duties as m e n t i o n e d  above. Currently, there are about 3 , 7 0 8 , 4 3 9  

land t i t l e s  b e i n g  kept in the various land o f f i c e s  in the 

country, Csee A p p e n d i x  1.6a],

In c a r r y i n g  out the a b o v e - m e n t i o n e d  functions, land 

a d m i n i s t r a t i o n  in P e n i n s u l a r  Malaysia is beset by e n o r m o u s  

p r o blems at d i f f e r e n t  levels, as f o l l o w s : 120

(a) P r o b l e m s  in the Land Office management.

(b) P r o b l e m s  in the office of the C o m m i s s i o n e r  of L a n d s  and 

Mines.

(c) P r o b l e m s  at the EXCO level.

(d) P r o b l e m s  at the po l i c y  making level.

(e) P r o b l e m s  at the political level.

P r o b le m s  I n  L a n d  O f f i c e  M a n a g e m e n t

C o l l e c t i o n  of Lan d  Reve n u e

Repo r t s  issued by the gover n m e n t  audi t o r  and in c o n s e q u e n c e  

of an i n v e s t i g a t i o n  made by the management a udit t eams of the 

M i n i s t r y  of Lan d  a n d  Regional Develo p m e n t  s h o w  that the q u a l i t y  

of work of the r e v e n u e  c o l l e c t i o n  s e c tions of most Lan d  O f f i c e s  

is poor and unsatisfactory. The weak n e s s e s  include:

a) failure to collect a r r e a r s  of rent, a m o u n t i n g  in some 

c ases to m i l l i o n s  of r i n g g i t  as s hown in A p p e n d i x  1.2.

b) failure to enforce the forfeiture of land u nder s e c t i o n  

100 of the N L C 121 for failure to pay the a r r e a r s  of quit.

c) failure to keep proper a c c o u n t s  of land r e v e n u e  

collected. (A number of land o f f i c e s  are not in a

67



p o s i t i o n  to state the actual amount of a r r e a r s  of r e v e n u e  

for an y  p e r i o d  an d  most Land O f f i c e s  c o u l d  not p r e p a r e  

the r e c o n c i 1 iation s t a tement for land rent for the 

p r e c e d i n g  ten year period).

d) n u m e r o u s  er r o r s  in a c c o u n t i n g  r e c o r d s  and the

r e p e t i t i o n  of such errors.

The a bove p r o b l e m s  arise because of i n a d e q u a t e  work k n o w l e d g e  

and e x p e r i e n c e  an d  i neffective lead e r s h i p  of the i n s u f f i c i e n t  

number of o f f i c e r s  and clerical staff. A l t h o u g h  the vo l u m e  of 

work has i n c r e a s e d  t r e m e n d o u s l y  in the last 20 years, the n u m b e r  

of staff has not bee n  inc r e a s e d  122 p r o p o r t i o n a t e l y  to cope wit h  

the i n creased volume of work.

A p p l i c a t i o n  for land

Delays in the p r o c e s s i n g  and app r o v i n g  of land a p p l i c a t i o n s  

r e s ulted in there b eing more than 220,455 a p p l i c a t i o n s  a w a i t i n g  

p r o c e s s i n g  in M a r c h  1983 as s hown in Table 3 . 5 . 123 De l a y s  occur 

at the f o l l o w i n g  stages:

a) in i d e n t i f i c a t i o n  of land by the S e t t l e m e n t  Officers.

b) in p r o c e s s i n g  and s u b m i t t i n g  the a p p l i c a t i o n  for 

c o n s i d e r a t i o n  by the State Authority.

c) in the State A u t h o r i t y  giving its decisions.

d) in the Lan d  A d m i n i s t r a t o r  (DLA) c o n v e y i n g  approval.

e) in the r e g i s t r a t i o n  of q u a l i f i e d  t i t l e . 12A

f) g e t t i n g  the land s u r veyed for the purp o s e  of 

r e g i s t e r i n g  final title.

The i n f e r i o r  q u a l i t y  of land a l i e n a t i o n  w ork is e v i d e n c e d  by 

vari o u s  m i s t a k e s  and o m i s s i o n s  occ u r r i n g  at v a r i o u s  stages: 

m a i n t e n a n c e  an d  u p - d a t i n g  of land records b e i n g  u n satisfactory;
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instances of r e s e r v e d  land b eing alienated; e r r o n e o u s  rent an d  

p r e m i u m  computations; i n a p p licable e x p r e s s  c o n d i t i o n s  a n d  

r e s t r i c t i o n s  in interest being i m p o s e d 125 and p r o v i s i o n s  of the 

law r e g a r d i n g  q u a l i f i c a t i o n s  to hold land b e i n g  overlooked. It 

must be n o t e d  that errors, o m i s s i o n s  and i r r e g u l a r i t i e s  c o m m i t t e d  

by a Land O f f i c e r  will re n d e r  the State A u t h o r i t y  liable to an 

ac t i o n  for damages. However, as stated e a r l i e r  in this chapter, 

there is no k n o w n  case of an ag g r i e v e d  lan d o w n e r  ha v i n g  s u e d  the 

g o v e r n m e n t .

R e g i s t r a t i o n  of t i t l e  and mainte n a n c e  of R e g i s t e r  D o c u m e n t  

of Title (RDT) .

A land t itle is a very important d o c u m e n t  beca u s e  it is 

evidence of o w n e r s h i p  and it contains i n f o r m a t i o n  -relating to 

property. D o c u m e n t s  of title are p r e pared for r e g i s t r a t i o n  by 

r e c o r d i n g  the na t u r e  of title, and d e s c r i p t i o n 1 of the land. 

Cases of d e l a y  in the r e g i s t r a t i o n  of q u a l i f i e d  ti t l e s  are c o m m o n  

and final t i t l e s  have not been regis t e r e d  eve n  t h o u g h  t itle f orms 

were s u p p l i e d  by the Survey Department. N u m e r o u s  m i s t a k e s  have 

* been c o m m i t t e d  in the p r e p a r a t i o n  and r e g i s t r a t i o n  of t i t l e s . 12,7 

Errors in d e t e r m i n i n g  the area, the nature of t itle and 

c a n c e l l e d  a n d  e r a s e d  entr i e s  are quite common. About 10,000 12e

dama g e d  land r e g i s t e r s  in vari o u s  Land O f f i c e s  and R e g i s t r i e s  

were not r e p l a c e d  as r e q u i r e d  under the NLC.

R e g i s t r a t i o n  of Dealings, T r a n s m i s s i o n  O r d e r s  a n d  O t h e r

Documents.

One of the most important tasks of the DLA and the R e g i s t r a r  

is the r e g i s t r a t i o n  of dealings. The NLC, b eing a p r o c e d u r a l  law, 

c o n t a i n s  s t r i n g e n t  and s p e c i f i c  p r o v i s i o n s  to en s u r e  that all
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i n s t r u m e n t s  of d e a l i n g s  are c h e c k e d  for fitness before t h e y  are 

c o n s i d e r e d  fit for registration. This is to p r e v e n t  f r a u d  or 

improper dealing. To d e t e r m i n e  the fitness of an instrument, the 

p r e s c r i b e d  form, its contents, its execution, c o r r e c t  am o u n t  of 

stamp fees, r e g i s t r a t i o n  fees and q u a l i f i c a t i o n  of p a r t i e s  to 

deal, must be t h o r o u g h l y  checked. An omission or fail u r e  in 

respect of an y  of these d e t a i l s  may found a c l a i m  in d a m a g e s  

against the S t a t e  Authority.

D e l a y s  in the r e g i s t r a t i o n  of dealings are found to be 

a l a r m i n g  e s p e c i a l l y  in the large Land Registry at the C L M  office. 

The b a c k l o g  c a u s e s  a d e l a y  in the registration of dealings.

S e r i o u s  i r r e g u l a r i t i e s  include registration of d e f e c t i v e  or 

unfit instruments, improper rej e c t i o n  of Instruments, f a i l u r e  to 

record the r e j e c t i o n  of an instrument in the p r e s e n t a t i o n  book, 

r e g i s t r a t i o n  of an instrument when the land is subj e c t  to a 

caveat a n d  an instr u m e n t  e x e c u t e d  on the date later than the date 

of p r e s e n t a t i o n . 129

V a r i a t i o n  of Conditions, R e s t r i c t i o n s  and C a t e g o r i e s

The ch a n g e  of c o n d i t i o n  of land use f r o m  a g r i c u l t u r e 130 to 

b u i l d i n g  (residential) for example, can take more t h a n  five 

years. T h i s  h i n d e r s  d e v e l o p m e n t  e specially whe n  lands are 

u r g e n t l y  n e e d e d  for housing, commercial c o mplexes or industrial 

estates. D e l a y s  in the p r o c e s s i n g  of a p p l i c a t i o n  s e e k i n g  a ch a n g e  

of c o n d i t i o n  is likely to result in the illegal use of the land 

and the g o v e r n m e n t  loses revenue in the f o r m  of a d d i t i o n a l  

p r e m i u m  a n d  h i g h e r  quit rent. The various tec h n i c a l  d e p a r t m e n t s  

c o n t r i b u t e  to thi s  d e l a y  by the time they take to s u p p l y  the
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r e q u i r e d  a d v i c e . 131

Sub-division, Partition and Amalgamation of Land
The Land O f f i c e  is r e s p o n s i b l e  for p r o c e s s i n g  a p p l i c a t i o n s  fo r  

the sub-division, p a r t i t i o n  and a m a l g a m a t i o n  of land w h i c h  

require p l a n n i n g  advice as well as r e f e r e n c e s  to o t h e r  t e c h n i c a l  

d e p a r t m e n t s  b e f o r e  they can be approved. D e l a y s  in g i v i n g  

approval o c c u r  at v a r i o u s  stages. Vari o u s  a d m i n i s t r a t i v e  a n d  

legal i r r e g u l a r i t i e s  are not u n k n o w n . 133

Land Acquisition
De l a y s  o c c u r  at v a r i o u s  st a g e s  of processing; the g r e a t e s t  

back l o g  being in the p r e p a r a t i o n  of ne w  t i t l e s  in c o n t i n u a t i o n  in 

respect of the r e m a i n i n g  u n a c q u i r e d  port i o n  of the o r i ginal land 

area. R e q u i s i t i o n  for s u r v e y  were d e l a y e d  a n d  a p p e a l s  to the 

co u r t s  have b een d e l a y e d  for five or more y e a r s . 133

Enforcement of Conditions of Land Use and Controlling of Illegal 
Occupation of State Land

The task of c h e c k i n g  a n d  e n f o r c i n g  c o n d i t i o n s  of land use is 

not n o r m a l l y  a l l o c a t e d  to any sect i o n  or b r a n c h  of the Land 

Office. Hence there is no set p r o gramme for i d e n t i f y i n g  an d  

d e a l i n g  wit h  the same. The incidence of c o n d i t i o n s  of land use 

being b r e a c h e d  has i n c r e a s e d  an d  the g o v e r n m e n t  has lost r e v e n u e  

which w o u l d  o t h e r w i s e  have a c c r u e d  by way of a d d i t i o n a l  p r e m i u m  

and hig h  q uit rent. 13A More and more state l and h a s  b een 

i l l e g a l l y  o c c u p i e d  e s p e c i a l l y  in town a r e a s  where h o u s i n g  s i t e s  

are b a d l y  needed. T h o u s a n d s  of acres of a g r i c u l t u r e  l a n d s  are 

b eing o c c u p i e d  i l l e g a l l y  in the c o u n t r y  as s h o w n  in T able 3 . 2 13S 

Distribution of Small Estates
The r e s p o n s i b i l i t y  for d i s t r i b u t i n g  small e s t a t e s 130 of v alue
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of not more t h a n  $ 6 0 0 , 0 0 0  is v e s t e d  in the Lan d  Of f i c e  to e n s u r e

the in e x p e n s i v e  and e x p e d i t i o u s  settlement thereof as c o m p a r e d  to 

the large e s t a t e s  w hich have to be s e t t l e d  by the H i g h  Court. 

However, in 1974 there were 35,000 small e s t a t e s  to be 

distributed. In the same year, the r e s p o n s i b i l i t y  of s e t t l i n g  the 

small e s t a t e s  was t r a n s f e r r e d  to the M i n i s t r y  of L a n d  a n d  

Regional Development. Federal O f f icers were sent to the s t a t e s  

and d i s t r i c t s  to do the wor k  and by the end of 1988 the n u m b e r  

has been r e d u c e d  to about 10,000 cases. 13 '7’ De l a y s  in s e t t l i n g  the 

small e s t a t e s  d i s t r i b u t i o n  hinder land d e a l i n g s  or d e v e l o p m e n t  of 

the land.

Reas o n s  For the I n e f f i c i e n c y  And I n e f f e c t i v e n e s s  Of the L and 

Of f i ce

Various f a c t o r s  have c o n t r i b u t e d  to the i n e f f i c i e n c y  a n d  

i n e f f e c t i v e n e s s  of the land office :

<a> Wea k  a n d  i neffective lead e r s h i p  at the d i s t r i c t  level.

(b> L ack of adequate k n owledge of land law and land 

a d m i n i s t r a t i o n  p r o c e d u r e s  a mong the o f f i c e r s  and 

s u b o r d i n a t e  staff.

<c) S h o r t a g e  of s t a f f . 13S

(d) L ack of a d e quate mo d e r n  facilities, e q u i p m e n t  an d  

office space.

(e) D e l a y  in d e c i s i o n  m a k i n g  by the EXCO, S tate 

Commissioner, Lan d  Office and by other te c h n i c a l  r e l a t e d  

departments.

P r o b le m s  I n  t h e  O f f i c e  o f  t h e  C o m m is s io n e r  o f  L a n d s  a n d  M i n e s

P r o b l e m s  f o u n d  in this office are simi l a r  to t hose b e s e t t i n g  

the d i s t r i c t  land office. The ideal re q u i r e m e n t  for the post of
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C L M  isState C L M  is the kno w l e d g e  of land law ( p r e f e r a b l y  a la w  

degree) and land a d m i n i s t r a t i o n  a c q u i r e d  t h r o u g h  at least ten 

years of e x p e r i e n c e  at the state and federal levels.

The S tate C L M  as it stands, does not have di r e c t  s u p e r v i s o r y  

power over the DLAs, who are also District Officers. As DO s  t h e y  

report to the State S e c r e t a r y  who a s s e s s e s  t h e i r  w o r k  a n d  

dete r m i n e s  t h e i r  promotion. Consequently, the s a t i s f a c t i o n  a n d  

approval of the State S e c r e t a r y  is more i m p ortant to the DOs

/DLAs than that of the CLM.

P r o b le m s  A t  T h e  E X C O  L e v e l

Until r e c e n t l y  the e m p h a s i s  of the state g o v e r n m e n t  ha s  bee n  

d e v e l opment p e r  s e  a l t h o u g h  more than three q u a r t e r s  of the 

matters d i s c u s s e d  at State EXC O  m e e tings deal w i t h  land matters. 

Each State E X C O  m eets once in fortnight and d i s c u s s e s  b e t w e e n  25- 

30 papers out of an average total of more than three q u a r t e r s  are 

papers on land, m a n y  land cases r e q u i r i n g  the a p p r o v a l  of the 

EXCO are deferred. One is not a l l o w e d  to c o m p l a i n  about d e l a y s  at 

the EXCO level except t h r o u g h  the p o litical channels. A 

recent d i r e c t i v e 133 (1983) by the then D e p u t y  P rime M i n i s t e r  in

the f o r m  of a r e s o l u t i o n  of the National Lan d  Council r e q u i r i n g  

all Lan d  O f f i c e s  to submit all land c a s e s  to the S t a t e  E X C O  

within three m o n t h s  of their receipt will have little effect, if 

the E X C O s  are not d i r e c t e d  to make q u i c k  and fast d e c i s i o n s  of 

such cases. The E X C O s  will (as they a l r e a d y  are), be b u r d e n e d  

with a b a c k l o g  of land c a s e s  and the Lan d  Of f i c e  will t a k e  the 

b l a m e .

P r o b le m s  A t  T h e  P o l i c y  M a k in g  L e v e l

P o l i c y  d e c i s i o n s  on land matters are made b o t h  by the S tate
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A u t h o r i t y  (EXCO) an d  the National Land Council. D e c i s i o n s  made by 

the EXC O  are b e i n g  f o l l o w e d  clos e l y  by the e x e c u t i v e s  but 

dec i s i o n s  an d  r e s o l u t i o n s  made by the National L a n d  C o u n c i l  are 

often not t a k e n  s e r i o u s l y  by the state. Thi s  i m p a i r s  the 

i m p l e m e n t a t i o n  of an y  national policy on land administration. 

P r o b le m s  A t  T h e  P o l i t i c a l  L e v e l

Land m a t t e r s  have b e e n  muc h  p o l i t i c i s e d  b o t h  by g o v e r n m e n t  

and o p p o s i t i o n  p o l i t i c i a n s . 1AO Que s t i o n s  on land m a t t e r s  o f t e n  

become p o p u l a r  s u b j e c t s  a n d  have always bee n  r a i s e d  in the S t a t e  

L e g i s lative A s s e m b l i e s  and in both Houses of Parliament.

However, land o f f i c e r s  at the state an d  d i s t r i c t  l e v e l s  have 

been c o m p l a i n i n g  of political interference in t h e i r  duties. 

Action to im p l e m e n t  v a r i o u s  prov i s i o n s  of the N L C  and r e l a t e d  

land laws has o f t e n  b e e n  h a m p e r e d  by the p o l i t i c i a n s  who 

interfere w ith the task of land o f f icers e s p e c i a l l y  w h e r e  the 

e v i ction of s q u a t t e r s  or illegal occ u p i e r s  of state lan d  or the 

recovery of a r r e a r s  of quit rent from the land o w n e r s  t h r o u g h  

forfeiture of land are concerned.

The pres e n t  s y s t e m  of land a d m i n i s t r a t i o n  is c o n s i d e r e d  to be 

the best s y s t e m  that the c o u n t r y  has had. It is the c l e a r e s t  cut 

of all s y s t e m s  of r e g i s t r a t i o n  of titles. It d e p e n d s  e n t i r e l y  on 

its s i m p l i c i t y  a n d  s p e e d  a n d  clar i t y  b a s e d  on two f u n d a m e n t a l  

requirements: that an y  p a r t i c u l a r  piece of land c a n  be e x a c t l y  

iden t i f i e d  a n d  d e l i m i t e d  be y o n d  doubt a n d  that, that t itle to 

that piece of land is e s t a b l i s h e d  beyond a n y  d oubt by its e n t r y  

in the R e g i s t e r  of Titles. It is a s y s t e m  of p e r f e c t i o n  w i t h o u t  

c o m p r o m i s e  an d  if p e r f e c t i o n  is lacking, t here f o l l o w s  

i n e f f i c i e n c y  a n d  confusion. The a r r e a r s  of w o r k  in the land
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offi c e s  for example, is due not to the p r e s e n t  s y s t e m  of land 

a d m i n i s t r a t i o n  (Torrens system) p e r  s e , but the w e a k n e s s  of the 

m a c h i n e r y  or t hose who i m plement the system.

Land a d m i n i s t r a t i o n  is a s k i l l e d  profession, r e q u i r i n g  

intensive t r a i n i n g  an d  long experience. To a c h i e v e  

p r o f e s s i o n a l i s m  in land administration, a s e p a r a t e  land s e r v i c e  

d e p a r t m e n t  in e a c h  state, p r o v i d i n g  a c a r e e r  for o f f i c e r s  t h e r e i n  

is t h e r e f o r e  the a n s w e r  t o w a r d s  a c h i e v i n g  s p e c i a l i s a t i o n  in land 

administration.

LAJTD TE N U R E  AM D LAJTD L A V  R EFO R M S

Vith the i n t r o d u c t i o n  of the NLC, m a j o r  c h a n g e s  have t a k e n  

place in the land tenure and land law in P e n i n s u l a r  Malaysia. 

B e s i d e s  u n i f y i n g  the va r i e d  land laws in the e l e v e n  s t a t e s  of the 

Peninsula, the N L C  has brought about a d m i n i s t r a t i v e  an d  p o l i t i c a l  

refo r m s  in t e r m s  of land matters. Under the NLC, the p o w e r s  of 

the state an d  federal g o v e r n m e n t s  are c l e a r l y  d e f i n e d  a n d  so are 

the po w e r s  of federal and state officers as r e g a r d s  land matters. 

The r i g h t s  an d  po w e r s  of the State Authority, s u c h  as those 

r e l a t i n g  to the disposal of state l a n d 1A1 a n d  the e x t e n t  of 

disposal of minerals, r o c k  material and forest p r o d u c e  are a lso 

c l e a r l y  defined. 1

The mai n  f e a t u r e s  of land tenure and land l a w  u n d e r  the NLC 

are as follows:

(a) Traditional, c u s t o m a r y  and r e l i g i o u s  p r a c t i c e s

will not be a f f e c t e d  and recent laws to f a c i l i t a t e  

d e v e l o p m e n t  or to control use of land will be

saved, (Section 4, Part I).

(b) The F e d e r a t i o n  has limited but d e f i n i t e  p o w e r s  of
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i n t e r v e n t i o n  in land matters:

Ci) U n d e r  the Consti tut ion, 1 ■*-3 the National L a n d

Council has a r e s p o n s i b i l i t y  to advise the s t a t e s  on land 

m a t t e r s  if a s k e d  an d  to formulate land policies. The 

p r o v i s i o n s  of S e c t i o n  9 of the NLC c o n f e r  on the 

M i n i s t e r  s u c h  p o w e r s  as are n e c e s s a r y  to en a b l e  t hese 

c o n s t i t u t i o n a l  r e s p o n s i b i l i t i e s  to be e f f e c t i v e l y  

discharged. S e c t i o n s  7 and 8 of the N L C  are more or less 

a n c i l l a r y  to s e c t i o n  9 and enab l e s  rout i n e  a c t i o n  to be 

d e l e g a t e d  to an d  per f o r m e d  by the Federal L a n d s  

Commissioner.

Cii) The S u r v e y  Depa r t m e n t  is given the overall 

r e s p o n s i b i l i t y  for the proper s u r v e y i n g  of all lands and 

is to be made a federal d e partment under the control of a 

Minister. S e c t i o n  10 enables the d e p a r t m e n t  to d i s c h a r g e  

its d u t i e s  w i t h i n  the states.

Ciii) U n d e r  S e c t i o n  52 of the NLC land is c l a s s i f i e d  into 

three categories: agriculture, b u i l d i n g  and industry.

The s tate therefore, c o n trols the use of land. On 

alienation, the land is made subject to special t e r m s  and 

c o n d i t i o n s  (specified in Part VII of the NLC) to each 

category.

The e f f e c t  of thi s  n e w  c a t e g o r y  p r o v i s i o n  is to ens u r e  that 

land shall at all t imes be f ully and p r o p e r l y  used for the 

purpose for w h i c h  it was a l i e n a t e d  a n d  shall at no time be used 

for an y  o t h e r  purpose.

The two c o n d i t i o n s  s h o u l d  facilitate state cont r o l  of p l a n n e d  

development. 14-e However, s e c t i o n s  53-56 permit the e x t e n s i o n  of
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similar c o n t r o l s  to lands a l i e n a t e d  under p r e v i o u s  land laws in 

two stages:

By s e c t i o n  53 of the NLC, at the date of c o m m e n c e m e n t  of the 

Act, all s u c h  lands will become subject to a n e g a t i v e  c o n d i t i o n  

that is t h e i r  use for improper purposes will be prohibited.

By s e c t i o n  54 of the NLC, the government ca n  a f t e r  the c o m i n g  

into force of the Act, r e c l a s s i f y  such land into an a p p r o p r i a t e  

category, an d  t h e r e u p o n  the land will become s u b j e c t  to a 

positive c o n d i t i o n  that is their use for the p u r p o s e s  for w h i c h  

they were alienated.

<c> The NLC intro d u c e d  a new kin d  of land t itle

known as 'Qualified Title' (Q.T).1'ae It is a s u b s t i t u t e  

for the e a r l i e r  ‘a p p roved o c c u p a t i o n  ( A . A . ) in

e x p e c t a t i o n  of title' - n o w  abolished. The p u r p o s e  of the

Q. T is to permit a land applicant to go into o c c u p a t i o n  

of a p p r o v e d  land prior to its final survey. The

f u n d a m e n t a l  d i f f e r e n c e  betw e e n  a Q. T. a n d  a final title 

is that the former is issued before the b o u n d a r i e s  of the 

land to w hich it re f e r s  to have b e e n  d e t e r m i n e d  by 

survey. N o t w i t h s t a n d i n g  this, a Q. T is a title as f u l l y  

i n d e f e a s i b l e  and as capable of b e i n g  charged, l e a s e d  or 

o t h e r w i s e  dealt in as a final title. It is i n f e r i o r  to 

final t itle onl y  in that the land to w h i c h  it r e f e r s  has 

not b e e n  subject to final s u r v e y  a n d  that it is not 

capa b l e  of being sub-divided, partitioned, or a m a l g a m a t e d  

until a final title is i s s u e d 1*7 u n l e s s  it is a Q. T in 

c o n t i n u a t i o n  of final title. The o ther p u r p o s e  of Q. T is 

to f a c i l i t a t e  sub-division, p a r t i t i o n  or a m a l g a m a t i o n  of
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land w h i c h  are a l r e a d y  held under the final title. D e l a y  

in s u r v e y  and in the p r e p a r a t i o n  of final s u b - d i v i s i o n a l  

titles may be severe e s p e c i a l l y  where a large area of land 

is using f r a g m e n t e d  into a great many small lots in the case 

of h o u s i n g  estates. The use of Q.Ts in suc h  c a s e s  will be a 

great c o n v e n i e n c e  both to d e v e l o p e r s  and purchasers. lite

(d) The p r o p r i e t o r  of the land may s u r r e n d e r  his title 

(partially or wholly) where the part to be s u r r e n d e r e d  is 

r e q uired for a religious, educational, c h a r i t a b l e  or pu b l i c  

purpose. 1,49 If p r o p r i e t o r  of adjacent lands held u n d e r  land 

office title wi s h e s  to a m a l g a m a t e  t h e m  s o l e l y  for the purp o s e  

of mak i n g  an immediate s u b - d i v i s i o n  a c c o r d i n g  to b o u n d a r i e s  

different f r o m  the o r i g i nal,he may s u r r e n d e r  his lots on the 

u n d e r s t a n d i n g  that the land in q u e s t i o n  will be r e a l i e n a t e d  

to him, free of premium. The object is to e x p e d i t e  and 

s i m p l i f y  the wor k  of survey.

(e) T e n a n c i e s  (and sub-tenancies) for t erms not e x c e e d i n g  

three y e a r s  (previously one year) are e x e m p t e d  f r o m  

registration; they replace the 1 leases for a t e r m  not 

e x c e e d i n g  one year' p r o v i d e d  by the FMS code. A great b u r d e n  

of r e g i s t r a t i o n  is a v o i d e d  by this change since most u rban 

letting is for p e r i o d s  of up to three years. There is 

p r ovision for verbal t e n a n c i e s  but no tenancy, verbal or 

written, is b i n d i n g  on any p e r s o n  other than the g r a n t o r  

unless it is p r o t e c t e d  by an endors e m e n t  on the R e g i s t e r  

Document of title to the l a n d . 1so

(f) Remed i e s  of c h a r g e e s  by p o s s e s s i o n  may not be t a k e n
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of a n y  land h eld under land office title (or Q.T 

c o r r e s p o n d i n g  to land office title) m a y  not re s o r t  to 

the r e m e d y  of t a k i n g  p o s s e s s i o n  u nder the NLC. T his is so 

beca u s e  almost all s uch land is o c c u p i e d  by p e a s a n t  

proprietors. For lands under R e g i s t r y  t itle (or

c o r r e s p o n d i n g  to Q.T) two forms of p o s s e s s i o n  are 

p r o v i d e d  - by r e c e i v i n g  rents w h e n  there is a lease or 

t e n a n c y  a n d  by g o i n g  into o c c u p a t i o n  where t here is none. 

In case of town or village land under R e g i s t r y  title, the 

p o w e r s  s p e c i f i e d  above are e x e r c i s e d  o n l y  in so far as 

the land is a c t u a l l y  o c c u p i e d  by the chargor.

(g) E n f o r c e m e n t  of c o n d i t i o n s  and forfe i t u r e  has been

g r e a t l y  s i m p l i f i e d  by virtue of S e c t i o n s  103; 125-129,

r e l a t i n g  pro c e d u r e  in cases of b r e a c h  to the nature of 

the c o n d i t i o n  instead of to the nature of the b r e a c h  as 

is the case in the FMS Code. E v e r y  c o n d i t i o n  must by 

d e f i n i t i o n  in S e c t i o n  103, inevi t a b l y  be ei t h e r  one w hich  

' r equires c o n t i n u o u s  performance' or one w h i c h  'is 

subj e c t  to a fixed term'. The d i s t i n c t i o n  is a si m p l e  one 

to make a n d  the a p p r o p r i a t e  pro c e d u r e  is n ever in doubt. 

Fail u r e  to re m e d y  a bre a c h  after due n o t i c e  r e s u l t s  in 

the a u t o m a t i c  forf e i t u r e  of the land.

(h) S e c t i o n s  130 — 134 provide a s i n g l e  si m p l e

p r o c e d u r e  to effect the r e g i s t r a t i o n  of a r e v e r s i o n  to 

the state w h e t h e r  the act of f o rfeiture a r i s e s  f r o m  n o n ­

payment of rent or f r o m  br e a c h  of condition. The 

d i s p o s s e s s e d  p r o p r i e t o r  may appeal a g a i n s t  or o b t a i n  

a n n u l m e n t  of the forfeiture.
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(i) As for the land rent or land revenue, there have been 

three f u n d a m e n t a l  changes. Rent as a 'first charge' 

on l and an d  sale by auct i o n  in default of p a y m e n t  has 

b een abandoned. 1E1 Instead, non-pa y m e n t  of rent is no w  

t r e a t e d  as a b r e a c h  of the b asic c o n s i d e r a t i o n  of 

a l i e n a t i o n  an d  a c t i o n  to enforce payment is a n a l o g o u s  

with that for the enforcement of any other condition. 

Fail u r e  to pay a fter service of a notice of d e m a n d  

r e s u l t s  in the a u t o m a t i c  forfeiture of the l a n d . 162 

S e c t i o n s  97 and 100 of the NLC thus have made a 

f u n d a m e n t a l  ch a n g e  in that failure to pay no longer 

r e s u l t s  as in the pre- N L C  period, in the land b e i n g  put 

up for sale by public auction. Secondly, by s e c t i o n  98, 

p r o v i s i o n  is made to saf e g u a r d  the r i g h t s  of innocent 

p a r t i e s  a d v e r s e l y  affec t e d  by a p r o p r i e t o r ' s  fail u r e  to 

pay rent. The notice of demand is to be s e r v e d  not only 

on the p r o p r i e t o r  but also on e v e r y  chargee, lessee, or 

tenant so that, sh o u l d  the p r o p r i e t o r  default, any of 

these latter part i e s  may preserve t heir i n t erest by 

p a y i n g  the rent t h e m s e l v e s  and later r e c o v e r i n g  it f r o m  

the proprietor. Thirdly, by s e c t i o n  101, all lands, 

i r r e s p e c t i v e  of their dates of a l i e n a t i o n  are n o w  made 

liable to p e r iodic r e v i s i o n  of rent; e ach such r e v i s i o n  

is to be on a u n i f o r m  date in all states. The p e r i o d  

b e t w e e n  s u c c e s s i v e  r e v i s i o n s  is r e d u c e d  f r o m  30 y e a r s  to 

10 y e a r s . 1 However, by sect i o n  102, a r e v i s i o n  ha s  bee n  

p r o v i d e d  in respect of lands which bear no rent or bear 

rent at s u b - s t a n d a r d  rates. But s u c h  a rent ma y  be
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the full p r e v a i l i n g  rate.

<j ) P r o p r i e t o r s  of land no longer e n j o y  a

p r e s c r i p t i v e  right to sub-divide, p a r t i t i o n  or a m a l g a m a t e  

their lands at will. All s uch a c t i o n  is n o w  u n d e r  the 

C o d e , 1 Bil s u b j e c t  to state control. N e w  an d  s t r i n g e n t  

c o n d i t i o n s  must be s a t i s f i e d  before s u b - d i v i s i o n  is approved. 

The same c r i t e r i a 1 are r e s p e c t i v e l y  a p p l i e d  to c a s e s  of 

p a r t i t i o n  an d  amalgamation. The power of a p p roval is w i t h  the 

State C o m m i s s i o n e r  or the D L A , 1&& but the S t a t e  A u t h o r i t y  m a y  

by d i r e c t i o n  reserve that power to itself. 1 In r e l a t i o n  to 

d i s p u t e s  b e t w e e n  co-proprietors, the p o w e r  to r e s o l v e  the 

same has been t r a n s f e r r e d  f r o m  the DLA to the C o u r t . 1

(k> A s i g n i f i c a n t  n e w  p r o v i s i o n  of the NL C  is in the

i n t r o d u c t i o n  of a n e w  chap t e r  on the s u b - d i v i s i o n  of 

buildings. Its purp o s e  is to enable large m u l t i - s t o r e y  

b u i l d i n g s  to be s u b - d i v i d e d  inte r n a l l y  into 'parcels' so that 

separ a t e  t itle may be issued to individual flats, apartments, 

o f f i c e - s u i t e s  a n d  so on. The s u b - d i v i s i o n  of m u l t i - s t o r e y e d  

b u i l d i n g s  (of two or more s t o r e y s  above), will make the 

d e v e l o p m e n t  of n e w  h i g h  rise b u i l d i n g s  m u c h  e a s i e r  and 

legally less cumbersome.

(1) The p r o v i s i o n  for e a s e m e n t s  which was not pres e n t  in the

p r e v i o u s  land law. An easement, in essence, is a right 

w hich one p r o p r i e t o r  a c q u i r e s  over the land of a n o t h e r  suc h  

as the 'easement of way' 1 is to a l l o w  the p r o p r i e t o r  of 

one land to make use of someone else's land to r e a c h  a mai n 

road or o t h e r  e x i t . 1so However, e a s e m e n t  has to be 

registered.
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(m) The wide m e a n i n g  g i v e n  to the t e r m  'dealing' u n d e r

the F M S  Cod e  has b e e n  g r e a t l y  r e s t r i c t e d  by the NLC. U n d e r  

the F M S  C o d e , 1* 1 d e a l i n g  included t r a n s a c t i o n s  s u c h  as 

alienation, a n d  r e s e r v a t i o n  as well as t r a n s a c t i o n s  i n v o l v i n g  

the a l i e n a t e d  land itself. The t e r m  is n o w  r e s t r i c t e d  to 

t r a n s a c t i o n  w h i c h 1*62 are in respect of a l i e n a t e d  l and only, 

and are of a kind w h i c h  are a u t h o r i s e d  by the p r o v i s i o n s  of 

D i v i s i o n  IV, s u c h  as transfers, charges, leases, easements, 

(lien an d  t e n a n c y  are u n r e g i s t e r e d  d e a l i n g s  w h i c h  are 

p r o t e c t e d  by way of the e ntry of a l i e n - h o l d e r ' s  c a v e a t ’63 or 

of an e n d o r s e m e n t  r e s p e c t i v e l y  on the r e g i s t e r  d o c u m e n t  of 

title. Therefore, d e a l i n g s  r e c o g n i z e d  a n d  c a p a b l e  of b e i n g  

c r e a t e d  u n d e r  the NL C  may be divi d e d  into those w h i c h  are 

capa b l e  of r e g i s t r a t i o n  and those which are not.

(n) The m a c h i n e r y  of c a v e a t s ' 611 is anot h e r  important as p e c t

of the NLC. G e n e r a l l y  the f u n ction of a cav e a t  is to give 

any p e r s o n  c l a i m i n g  an u n r e g i s t e r e d  interest in land an 

o p p o r t u n i t y  to prevent his interest f r o m  b e i n g  u n j u s t l y  

o v e r r i d e n  by a s u b s e q u e n t l y  crea t e d  a d v e r s e  r e g i s t e r e d  

interest in respect of the same land. This s y s t e m  of

c a v e a t s  u n d e r  the Torr e n s  s y s t e m  seeks to do a w a y  w i t h  the 

d o c t r i n e  of notice, e s p e c i a l l y  the concept of c o n s t r u c t i v e  

notice, a p p l i c a b l e  under the deeds s y s t e m  w h i c h  has g i v e n  

rise to i n s e c u r i t y  and u n c e r t a i n t y  of title. Without s u c h  a 

s y s t e m  of caveats, pers o n s  a c q u i r i n g  r i g h t s  u n d e r  a n y  

t r a n s a c t i o n  w h i c h  has yet to be registered, w o u l d  be in an 

e x t r e m e l y  p r e c a r i o u s  position.

(o) A n o t h e r  s i g n i f i c a n t  aspect of the NLC is that a l i e n a t e d
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land will r e v e r t  to the state in the c i r c u m s t a n c e s  s p e c i f i e d  

in S e c t i o n  46(1) of the NLC an d  that there c a n  be no a d v e r s e  

p o s s e s s i o n  a g a i n s t  the s t a t e 166 nor a g a i n s t  the r e g i s t e r e d  

p r o p r i e t o r  of land or an y  pe r s o n  e n t i t l e d  to a r e g i s t e r e d  

interest t h e r e i n , 166 for a n y  period whatsoever.

(p> A n o t h e r  r e f o r m  e f f e c t e d  by the NLC (Penang

and M a l a c c a  Titles) Act 1963 is the p r o v i s i o n  for the

c o n v e r s i o n  of the s y s t e m  of r e g i s t r a t i o n  of d eeds p r a c t i s e d  

in P e n a n g  a n d  Mala c c a  prior to Janu a r y  1,1966 to the T o r r e n s  

s y s t e m  p r o v i d e d  for in the NLC, 1965. The 1963 Act m a k e s  

p r o v i s i o n s  for all land o w n e r s i p  and int e r e s t s  e x i s t i n g

t h e r e i n  p r i o r  to J a n u a r y  1, 1966 to be n o t e d  in the I n t e r i m

R e g i s t e r  p r o v i d e d  for in the 1963 A c t . 1&7 R e p l a c e m e n t  t i t l e s  

issued u nder the 1963 Act and e v i d e n c i n g  suc h  land o w e r s h i p  

and i n t e r e s t s  t h e r e i n  which have become i n d e f e a s i b l e  u nder  

the 1963 Act will u l t i m a t e l y  be c a n c e l l e d  and r e p l a c e d  wit h  

final d o c u m e n t s  of title p r o v i d e d  for in the N L C , 1 9 6 5 . 1 

L A N D  L A V  R E FO R M S  UNDER TH E  S TR A TA  T IT L E S  A C T , 1 9 8 5

A s e p a r a t e  St r a t a  Titles Act was p a s s e d  by P a r l i a m e n t  in

April 1985. 1 The main o b jective of t his n e w  law on S t r a t a

Ti t l e s  is to enact a separ a t e  l e g i s lation for s t r a t a  t i t l e s  an d  

to repeal and a m e n d  the relevant prov i s i o n s  in the NLC p e r t a i n i n g  

to s u b - d i v i s i o n  of b u i l d i n g s  and the r e g i s t r a t i o n  and issue of 

s e p a r a t e  s u b s i d i a r y  titles, (commonly known as st r a t a  titles) to 

the individual p a r c e l s  c o n t a i n e d  therein. T h i s  n e w  l e g i s l a t i o n  

for s t r a t a  t i t l e s  c o n t a i n s  p r o v i s i o n s  taken f r o m  the NLC, w ith  

c e r t a i n  a d d i t i o n s  and a m e n d m e n t s  a imed at o v e r c o m i n g  the 

w e a k n e s s e s s  a n d  imp r o v i n g  the p r o c e d u r e s  in p r o c e s s i n g
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in order to meet c u r r e n ta p p l i c a t i o n  for st r a t a  titles 

de v e l o p m e n t  a n d  s o c i o - e c o n o m i c  needs. ,7,° in t his n e w  Act 1 7"1 

several n e w  c o n c e p t s  were intr o d u c e d  n a m e l y  ' accessory parcels' 

for util i t y  u n i t s  like car parks, stores, s e r v a n t s  q u a r t e r s  to be 

tied to mai n  p a r c e l s  and 'provisional blocks' to a l l o w  for p h a s e d  

d e v e l o p m e n t s  of st r a t a  schemes. Provisional st r a t a  t i t l e s 173 are 

issued to p r o v i s i o n a l  blocks which are p r o p o s e d  to be e r e c t e d  or 

are in the co u r s e  of b e i n g  erec t e d  on the land. A n o t h e r  n e w  

feature is the special p r o v i s i o n  for low-cost buildings. Here the 

m a nagement c o r p o r a t i o n  (MC> is given the option to decide w h e t h e r  

to manage the b u i l d i n g  by itself or to a p p l y  to the State 

A u t h o r i t y  to a p p o i n t  a person or body to manage the b u i l d i n g . 173 

The State A u t h o r i t y  is e m p o w e r e d  to appoint a p e r s o n  or bod y  to 

exercise the p o w e r s  of the management c o r p o r a t i o n . 17'4 In c ases 

where the m a n a g e m e n t  c o r p o r a t i o n  failed to function, the Court 

is e m p o w e r e d  to appoint a person or body as an a d m i n i s t r a t o r  for 

the purpose of m a n a g i n g  the MC.

TH E  P A D  I  C U L T IV A T O R S  A C T, 1 9 6 7

In an a t t e m p t  to provide for the s e c u r i t y  of tenure to the 

tena n t s  e s p e c i a l l y  in the rice growing a r e a s  of the N o r t h  and 

East Coast regions, the Padi Cu l t i v a t o r s  (Control of Rent and 

S e c u r i t y  of Tenure) Ordinance, 1955, was e n a c t e d  in 1955. 

However, v a r i o u s  weak n e s s e s  led to the r e p e a l s  of the O r d i n a n c e  

in 1967 a n d  its r e p l a cement by the Padi C u l t i v a t o r s  (Control of 

Rent an d  S e c u r i t y  of Tenure) Act, 1967. As a result of a report 

p r e p a r e d  by E. D. S m i t h  and P.R. Goethals, 17E more p r a c t i c a l  and 

e f fective l e g i s l a t i o n  on t e n a n c y  probl e m s  in M a l a y s i a  was 

required. As a result of this report, a c o mmittee was set up to
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draft the p r e s e n t  legislation.

The A c t ' s  two m a i n  o b j e c t i v e s  are to r e g u l a t e  a n d  cont r o l  of 

f arm rent <p a d d y  land) and to provide for the s e c u r i t y  of tenure.

The Act e n v i s a g e s  that with the f i x i n g  of a m a x i m u m  rent 

and the s e c u r i t y  of tenure it offers, farm e r s  will be m o t i v a t e d  

to produce more. However, this has not come to p ass as t e n a n c y  

legisl a t i o n  a lone cannot lead to the d e s i r e d  productivity. It 

must be a c c o m p a n i e d  by other facil i t i e s  s u c h  as h i g h  y i e l d  rice, 

fertilisers, i r r i g a t i o n  c a n a l s  and p a d d y  land of an e c o n o m i c  

size. The Act was not successful t h o u g h  several e n f o r c e m e n t  

officers were c h a r g e d  w ith e n s u r i n g  that f a r m e r s  an d  land o w n e r s  

c o n f o r m  to the p r o v i s i o n s  of the Act. However, the Act doe s  h e l p  

to control the rent an d  provide some s e c u r i t y  of tenure. The Act 

also makes the t e n a n t s  more aware of t heir r i g h t s  an d  

r e s p o n s i b i l i t i e s  in d e a l i n g  with their landlords. If it is d u l y  

enforced, the Act can be a w e a p o n  to sta b i l i s e  the price of land 

through rent control. As the Act is d e f i n i t e l y  a t e n a n t - b i a s e d  

piece of legislation, most landlords try to a v o i d  l e t t i n g  their 

farm lands to t e n a n t s  at c o n t r o l l e d  r ents and create t e n a n c i e s  

outside the scope of the Act. Some of the mai n  f e a t u r e s  of the 

Act are in A p p e n d i x  1.7.

However, f r o m  the c o n d i t i o n s  imposed on the l a n d l o r d s  by the 

Act, [see A p p e n d i x  1.7], it is e x t r e m e l y  d i f f i c u l t  for the 

landlord to r e c o v e r  p o s s e s s i o n  of his land. The Act r e i n f o r c e s  

the f o r e g o i n g  by s e t t i n g  out o f f e n c e s  that may be c o m m i t t e d  by 

the landlord as s h o w n  in A p p e n d i x  1.8.

The o f f e n c e s  for w h i c h  the landlord c a n  be brought to book, 

as in A p p e n d i x  1.8, d e m o n s t r a t e s  that the Act does a t t e m p t  to
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provide the s e c u r i t y  of te n u r e  for a tenant farmer. The l a n d l o r d  

cannot evict the t e n a n t s  at will as the t e n a n t s  c a n  r e s o r t  to the 

enforc e m e n t  o f f i c e r s  for help. The tenant too ca n  b r i n g  a n  a p p e a l  

to the Rent T r i bunal set up under the Act and free legal aid is 

a v ailable for p oor farmers.

However, the Act has its weaknesses. The gene r a l  w e a k n e s s e s  

of the Act are as follows:

(a) The Act is too tenant-biased. The income of a tenant f r o m  

p addy y i e l d  is muc h  more than the g r o s s  income of 

landlord. 1

<b> The l a n d l o r d s  are not willing to c o - o p e r a t e  an d  t h e y  try 

to e vade p r o v i s i o n s  of the Act by h a v i n g  u n w r i t t e n

t e n a n c i e s  outside the scope of the A c t . A w r i t t e n

t e n a n c y  ag r e e m e n t will mean a reduct i on in their

income an d  also increase the risk of their b e i n g

s u b j e c t e d  to civil litigation.

<c> In the Muda Agr i c u l t u r a l  De v e l o p m e n t  A u t h o r i t y  (MADA> 

area, for example, where almost all the l ands are u n d e r 

d o u b l e - c r o p p i n g  with modern a g r i c u l t u r e  techniques, the 

p r o d u c t i o n  and y i e l d  per acre is 1,200 g -a n ta n g . Tenant 

farm e r s  who have capital take a d v a n t a g e  of the Act by 

r e n t i n g  more lands at a rent higher tha n  that p r e s c r i b e d  

by the Act. 17"7' In suc h  a transaction, b o t h  parties, the 

tenant and landlord, benefit by h a v i n g  d e a l i n g s  o u t s i d e  

the s cope of the Act. Finally, the p oor f a r m e r s  become 

the ric h  tenants' labourers. A l t h o u g h  s e c t i o n  8<i> of 

the Act limits the m a x i m u m  land are a  w h i c h  ma y  be r e n t e d  

t h r o u g h  a t e n a n c y  agreement, t here has b e e n  no move to
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e n f o r c e  t h i s  r e s t r i c t i o n  as yet. The n u m b e r  of t e n a n c y  

a g r e e m e n t s  b e t w e e n  the landlords and the p a d d y  t e n a n t s  

in P e n i n s u l a r  M a l a y s i a  at the end of 1983 was v e r y  small 

c o m p a r e d  to the n u m b e r  of p a d d y  tenants. Out of 

a p p r o x i m a t e l y  123,000 tenant p a d d y  f a r m e r s  o n l y  3 , 0 1 3  

a g r e e m e n t s  were r e g i s t e r e d  as of 1982 - 2,471 in Kedah, 

352 in Perak, 96 in K e l a n t a n  and 94 in Perlis. 17,(3 Thus, 

this Act f a l l s  far short of its objectives.

TH E  LAJTD (G R O UP S E T T L E M E N T  A R E A S ) A C T , 1 9 6 0

Anot h e r  l a w  w h i c h  is r e f o r m a t o r y  in nature is the L a n d  (Group 

Settlement Areas) Act, 1960. This Act opens the way for the 

planned d e v e l o p m e n t  of land as opposed to the a d  h o c  land 

a l i e n a t i o n  u n d e r  the NLC w hich is dis c u s s e d  in detail in C h a p t e r  

T h r e e .

This Act was p r o m u l g a t e d  to enable the g o v e r n m e n t  to s olve 

the physical land p r o b l e m s  and also to a l l e v i a t e  p o v e r t y 1 ’7”3 in 

the rural a r e a s  thro u g h  the opening up of e c o n o m i c - s i z e d  land 

holdings. F E L D A  is the a g e n c y  mainly r e s p o n s i b l e  for the

i m p l e m e n t a t i o n  of this Act. U nder this Act, the state a u t h o r i t y  

may d e s i g n a t e  or decl a r e  a vast area of vi r g i n  land to be a g r o u p  

settlement area a n d  offer it to s e l e c t e d  l a n dless f a r m e r s  who 

are brought to the land s c h e m e s  to work i t . 1®° The i m p l e m e n t a t i o n  

of this Act is d i s c u s s e d  in detail in Chap t e r  Five.

T H E  W AT I  ORAL L A N D  R E H A B IL IT A T IO N  AND C O N S O L ID A T IO N  A U T H O R IT Y  

A C T , 1 9 6 6  (F E L C R A  A C T , 1 9 6 6 )

The F E L C R A  Act, 1966 is meant s o l e l y  for the

r e h a b i l i t a t i o n  a n d  d e v e l o p m e n t  of any a b a n d o n e d  land s c h e m e  in 

any s tate of P e n i n s u l a r  Malaysia. FELCRA has no p o w e r  u n d e r  the
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Act to c o n s o l i d a t e  f r a g m e n t e d  small lots of land in the 

c o u n t r y . 101 To en a b l e  FEL C R A  to em b a r k  on land consoli d a t i o n ,  the 

State a n d  Fede r a l  G o v e r n m e n t s  have to agree upon, t h r o u g h  the 

NLC, and enact a p p r o p r i a t e  legislation. It will have to make sure 

that suc h  l e g i s l a t i o n  is not u l t r a  v i r e s  A r t i c l e  13 of the

Mal a y s i a n  Constitution, as the legisl a t i o n  will involve bot h  the 

c o m p u l s o r y  a c q u i s i t i o n  of land and adequate m o n e t a r y  c o m p e n s a t i o n  

as well as c o m p e n s a t i o n  by way of r e a l l o c a t i o n  to the landowner. 

Que s t i o n s  r e l a t i n g  to rights of i n h e r i t a n c e  u n d e r  the 

d i s t r i b u t i o n  of e s t a t e s  laws, the F a r a i d  law and the law r e l a t i n g  

to testate s u c c e s s i o n  will also have to be borne in m i n d  whe n  

d r a f t i n g  suc h  legislation. Such law if enacted, s h o u l d  not 

conflict with the p r o v i s i o n s  of the NLC. Many c o u n t r i e s  s u c h  as 

France, W e s t e r n  G e r m a n y  a n d  the Netherlands, India, J a p a n  an d  

Pakistan have t o d a y  carr i e d  out land c o n s o l i d a t i o n  p r o g r a m m e s  

thro u g h  c o n s o l i d a t i o n  l e g i s l a t i o n s . 102 

TH E LAJTD A C Q U IS IT IO N  A C T , 1 9 6 0

This Act, e n a c t e d  under Article 76(4) of the Federal 

Constitution, v e s t s  the State A u t h o r i t y  with the p ower to a c q u i r e  

a l i e n a t e d  (private) lands for public purpo s e s  or by any p e r s o n  or 

c o r p o r a t i o n  u n d e r t a k i n g  a work w hich in the o p i n i o n  of the S tate 

A u t h o r i t y  is of pu b l i c  u t i l i t y  or for the purp o s e  of m i n i n g  or 

for residential, agricultural, commercial or indus t r i a l 

p u r p o s e s . 103

This Act mainly c o n s o l i d a t e s  the p r e - e x i s t i n g  a n d

d i f ferent land a c q u i s i t i o n  laws of the v a r i o u s  states. U n d e r  the 

Act, land o w n e r s  whose lands are c o m p u l s o r i l y  a c q u i r e d  are 

a s s u r e d  of fair and a d e q u a t e  c o m p e n s a t i o n  w i t h  market v a l u e 1®*
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of the land. Thi s c o n f o r m s  to Article 13(2) of the Fede r a l

C o n s t i t u t i o n . 1 os

This A c t , e s p e c i a l l y by S e c t i o n s 3 (a) an d (c> has fai—

reaching i m p l i c a t i o n s  for future land reforms. In fact, u n d e r

Section 3 (a) a n d  (c) of the Act, the S tate A u t h o r i t y may

c o m p u l s o r i l y  a c q u i r e  land f r o m  the lan d l o r d s  to d i s t r i b u t e  to 

the landless peasants. The o p p o s i t i o n  of the thu s  e x p r o p r i a t e d  

could be a m e l i o r a t e d  by p a y i n g  t h e m  adequate compensation.

Under S e c t i o n  8(i> of the Act, State A u t h o r i t y  ma y  d e c l a r e  

that it n eeds an y  are a  of a g r i c ultural land for the the p u r p o s e  

of a g r i c u l t u r e . 106 On c o m p l e t i o n  of the a c q u i s i t i o n  p r o c e s s  

which w ould include a full e n q u i r y  into the value of the lan d  in 

q u e stion and the payment of c o m p e n s a t i o n  in the t erms of the Act, 

the land then b e c o m e s  state l a n d 107 which the S tate A u t h o r i t y  may 

alienate to the landless peasants.

However, for the p u r p o s e s  of land r e f o r m  it w o u l d  be 

desirable to have a s e p a r a t e  piece of l e g i s l a t i o n  - as is the 

case in T a i w a n  or J a p a n . 10®

TH E SM A LL E S T A T E S  ( D IS T R IB U T IO N )  A C T , 9 3  o f  1 9 5 5 .

This Act was first e n a c t e d  in 1955 as an Ordinance. This 

legisl a t i o n  in p a r t i c u l a r  s e c t i o n  3(2) t h e r e i n  w hich c o n t a i n s  

the d e f i n i t i o n  of small e s t a t e 100 has b een a m e n d e d  several times.

This Act c a n  be c o n s i d e r e d  r e f o r m a t o r y  b e c a u s e  it 

posseses p o w e r s  of d i s t r i b u t i n g  the e s t a t e s  of d e c e a s e d  

persons f r o m  the H i g h  C ourt to the DLA of the d i s t r i c t s  in 

which the es t a t e  is situated. This is meant to e x p e d i t e  the 

settlement of c l a i m s  without the c l a i m a n t s  h a v i n g  to incur the 

e x p enses of e n g a g i n g  a counsel. The b e n e f i c i a r i e s  do not have to
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travel to the state capital as c ases are h e a r d  in the d i s t r i c t s  

or in the k a a p u n g  where the lands are s i t u a t e d . 130

SUMMARY

The above d i s c u s s i o n  s h o w s  that Land Tenure a n d  L a n d  L a w s  in 

P e n i n s u l a r  M a l a y s i a  was i nfluenced g r e a t l y  by Islamic 

j u r i s p r u d e n c e 131 in many ways, p a r t i c u l a r l y  in the a s p e c t  of 

f a r a i d  laws. E v e n  in the e arly concept of ownership, Islamic 

influence was s i g n i f i c a n t l y  clear. Under Islamic law of property, 

land b e l o n g s  to A l l a h  (God) and whoever c u l t i v a t e s  the land, the 

land b e l o n g s  to the cultivator. This concept was p r a c t i s e d  u n d e r 

the Malay C u s t o m a r y  tenure. However, under the B r i t i s h  rule, the 

land laws had un d e r g o n e  m any chan g e s  in r e s p o n s e  to the r a p i d  

economic an d  social development. These c h a n g e s  were made s o l e l y  

for eff i c i e n t  land d e v e l o p m e n t  and the pr o p e r  m a n a g e m e n t  and 

u t i l i s a t i o n  of scarce land res o u r c e s  to a c h i e v e  the e q u i t a b l e  

d i s t r i b u t i o n  of land for the incre a s i n g  population.

A dministratively, the T o r r e n s  s y s t e m  of r e g i s t r a t i o n  is the 

best s y s t e m  so far for t his purpose p r o v i d e d  it is p r o p e r l y  

implemented. However, the s y s t e m  depe n d s  on d e m a r c a t i o n  and  

r e g i s t r a t i o n  w h i c h  is not p r o p e r l y  done. Nonetheless, w i t h  the 

use of c o m p u t e r s  and the most mo d e r n  m e t h o d  of s c i e n t i f i c  

management, the s y s t e m  s h o u l d  be able to o v e r c o m e  the p r o b l e m s  

that n o w  beset it.
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7. i b i d .Cap. 147.
8. iWd.Cap.140.
9- iWd.Cap. 142.
10. Cap. 215 .
11. The usual form o f wording in a grant is 'to hold forever

subject to the payment thereof of the annual rent of 
...dollars,- until revision takes place'.

12. See C.K. Meek, o p . c i t . p.39.
13. i b i d . , p. 40
14. i b i d .  , p. 40.
15. i b i d , , p. 41.
18. i b i d . , p. 41.
17. The Malay Reservations Enactment of 1913 and it was later 

superseded by The Malay Reservations Enactment of 1933, 
(Cap.142).

18. For further readings of the Customary Land Laws of Begri 
Sembilan, see M.B. Hooker, A dat Laws in  Modern M a laya , 0. U. P. 
Kuala Lumpur, 1972, particularly Part 1,chapters 3, pp. 51-68 
and Part II, Chapter 5, pp. 91-111.

19. Acquired property entres the category of ancestral property 
when it has been inherited by the granddaughters of the 
person who acquired it. Under Islamic law, there is no 
distinction between ancestral and self-acquired property, 
between movable and immovable property,

20. See C.K. Meek, o p . c i t . p.43.
21. See M.B. Hooker, A dat Laws in  Modern M a laya , Oxford 

University Press, Kuala Lumpur, 1972, pp.228-47.
22. Ancestral property descends to daughters.
23. These laws include: General Land Regulations 1889. The Land 

Enactment 1903, and the Customary Tenure Enactment 1909.
24. The conversion from the deeds system to the Torrens system of 

land registration began in Penang in 1963, It is deemed to be 
completed in 1985. Bo further extension by the State.

25. A dat N a n in g is another aspect of a d a t p e rp a te h . In a d a t  
m a tte rs , W aning is ruled by a penghulu usually referred to as 
D a to ' Waning. His position is expressly recognized in the 
Malacca State Constitution, Part IV of which provides that 
the D a to ' W aning shall be appointed by the Governor of the 
State in accordance with the rules of the A d at P e rp a te h  
W aning - Art. 34(1). See M. B. Hooker, op. c i t . pp. 93-102.

26. This custom refers to certain W aning area in Malacca. Under 
this custom, rights of succession may be exercised in favour
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of males in certain situations. See section 5 of the 1886 
Ordinance which was later cited as Cap.125 of the Revised 
Laws of the Straits settlements 1936.

27. One case which was referred to the Court was M u n a h  v Is a m  
(1936) MLJ 42.

28. See HLC (Penang and Malacca Titles) Act,1963, sections 94-97. 
See also the latest amendment to the HLC (Penang and Malacca 
Titles) (Amendment) Act 1984 (Act A 597) which provides that 
any Malay proprietor of any alienated land may apply for the 
endorsement of the title as a Malacca Customary Land.

29. This term is used to describe any adat which is not adat
perpateh. There are set rules as to its geographical
distribution. It does not constitute a system in the same 
sense as adat perpateh. For detailed discussions, see 
M.B. Hooker op.cit. pp.2, 28-30, 246.

30. H a n d b o o k  o f  B r i t i s h  Malaya 1935, p. 107.
31. Land registration is provided by Part V of the Land Enactment 

(Cap.l) but important amendments are contained in Enactment 
Mo 3 of 1941. In 1936, a law (Ho. 18) was enacted for the 
abolition (on application) of old titles and the issue of new 
ones in conformity with the Land Enactment.

32. The State of Kelantan has an area of 5,750 square miles, of
which in 1939, 4,320 are state land, 80 are forest reserve
and 1 350 are ’ alienated land. The breakdown figures in 1939 
were as follows: Rice: 145,000 acres; rubber: 91,000 acres; 
coconuts: 60,000 acres; areca-nuts: 7,000 acres. A typical 
smallholding is between 3 to 5 acres of rice land and an acre 
of highland for residential purpose and an acre or so for 
rubber land at some distance from their house.

33. One acre = 1,000 depa or 43,560 square feet. One quarter of
an acre = 250 depa, whereas a relong = 0.71 of an acre.

34. They were originally decisions of judges on land disputes, 
counter signed by the Sultan, which eventually developed into 
a system of protective certificates issued independently of 
any dispute.

35. See C. K. Meek, op.cit, pp.49-54.
36. See Kedah Malay Reservations Enactment 9 of 1354, Section 2.
37. one relong equals to approximately 0.71 acres, see note 33.
38. (a) a grant or lease of state land (for town or village

land); (b) Entry in the M u k i m Register (for any m u k i m land);
(c) Grant Kechil (small-holding grant) or a lease of state
land (for country land not exceeding ten acres and not being 
mukim land); (d) Grant Besar (large-holding grant) or a lease 
of state land (for country land exceeding 10 acres); (e) A 
lease of state land (for fore-shore or sea-bed, the lease is 
for a period not exceeding 21 years.

39. M u k i m land is defined as country land not exceeding ten acres 
in area other than land wholly or mainly planted or held 
under conditions allowing it to be planted with a commercial 
crop, the proprietor of which is a person belonging to any 
Malayan race who habitually speaks any Malayan language and 
professes the Muhammadan religion or who has obtained the 
special permission of the Sultan-in-Council to be registered 
as a proprietor of such land.

40. See Section 5, HLC (definition of State Authority). Under
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Part 1, section 1(1) of the Eight Schedule of the Federal
Constitution 1957, the Ruler or Governor, as the case may be 
must act on the advice of the State Executive Council in 
carrying out the duties entrusted to him under the respective 
legislation.

41. Federal Constitution 1957, Article 76(4).
42. [1981] 1 MLJ 151 (Federal Court). In this case, the applicant

company applies for a declaration that s. 100 of the NLC
enacted by the Federal Parliament is void on the ground that 
it is u l t r a  v i r e s  Article 76(4) of the Federal Constitution 
in that the section deals with a subject with respect to 
which it has no power to legislate. However,the Federal Court 
dismissed the suit on the following grounds as discussed in 
Chapter 1.

43. Federal Constitution, 1957, Article 95D.
44. FLC, 1965 s.4(2)(b).
45. [1984] 2 MLJ 87 (Privy Council),i n f r a , at pp.63-66.
46. In Tan Vee Choon v Ong Peck Seng [1986] 1 MLJ 322, Wan Yahya 

J, expressed the view that rights arising out of common law 
or the rules of equity which relate to land matters are no 
longer applicable in Malaysia since the passing of section 
3(1) and section 6 of the Civil Law Act 1956 and the NLC, 
1965 respectively.

47. Teo Keang Sood, et a l .  Land Law in  M a la y s ia Singapore 
Butterworths,1987, p.9.

48. ib id .
49. i b id . See also the following cases: H a j i  Abdul Rahman & Anor

v Mahomed Hassan, [ 1917] AC 209 (Privy Council): D ev i v
F r a n c is ,L 1969] 2 MLJ 169 (High Court,Perak); C hin  Choy & O rs  
v C o l le c t o r  o f  Stamp D u t i e s , i1981] 2 MLJ 47 (Privy Council); 
Pemungut H a s i l  Tanah, K ota T ln g g i v U n ite d  M alayan  b a n k in g  
C o rp o ra tio n  Bhd [1981] 2 MLJ 264 (Federal Court).

50. See Clause 48 of the Federation of Malaya Agreement, 1948, 
first column of the Second Schedule, item 100.

51. i b i d .  , item 101.
52. i b i d .  , item 102.
53. The Reid Commmision was headed by Lord Reid, a distinguished 

'Lord of Appeal in ordinary1. The Commission duly submitted 
its report on 21st February 1957. On the basis of their 
recommendations the new Federal Constitution was promulgated 
on 31st August, 1957, thus the Federation of Malaya became an 
independent sovereign country.

54. Federal Constitution, Ninth Schedule, (Article 74,77), List 
II, paragraph 4.

55. "Federal Purpose" is defined under s 2(1), paragraph 27A, 
I n t e r p r e t a t i o n  and G en era l C la u s e s  O rd in a n c e , 1948 as 
"includes the purposes of the federation in connection with 
matters enumerated in the concurrent list and with any other 
matters with respect to which Parliament has power to make 
laws otherwise than by virtue of Article 76 of the 
Constitution," such example as land for schools, hospitals, 
police stations and the like.

56. Article 76(4) of the Federal Constitution provides that: 
"Parliament may, for the purpose of only ensuring uniformity 
of law and policy, make laws with respect to land tenure, the
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relations of landlord and tenant, registration of titles and 
deeds relating to land transfer of land, mortgages, leases 
and charges in respect of land, easements and other rights in 
land, compulsory acquisition of land, rating and valuation of 
land,and local government; and clauses (1) (b) and (3) shall 
not apply to any law relating to any such matter".

57. See Report of Land Administration Commission,1958, p. 12, 
paragraph 54.

58. The states' annual income from direct land taxation comes 
mainly from quit rent, (received yearly), land premium 
(received on first alienation of land and on approval of 
conversion, and fees on partition, sub-division or 
amalgamation of land. Revenue from quit rent constitutes of 
about 5 to 20*4 of state revenue, depending on the total areas 
of alienated land in the states.

59. See Land Administration Commission Report, 1958, d . 12 
paragraph 55. The report proposed that a three-year programme 
to collect arrears of quit rent, calling in at least two 
years arrears at a time, and immediate action against arrears 
after 1 April; the continued imposition of "late fees" should 
be implemented. This recommendation still holds good today.

60. See also Land R esources  R e p o rt, 1 9 7 4 /1 9 7 5 , Economic Planning 
Unit, Prime Minister's Department, p.34.

61. For the state o f Perlis, the ruler is known as the Raja of 
Perlis.

62. The Yang di Pertua (Governor) is appointed by the King (Yang 
di Pertuan Agong) for a term of 5 years.

63. Currently, the total number of districts in Peninsular 
Malaysia is 94. Each state is divided into an average of 6 to 
8 districts. Under Section 11(a), the State Authority may by 
notification in the gazette divide the territory of the state 
into districts. However, some states such as Kelantan, Pahang 
and Perak have created new districts. This action was done 
not in accordance to any of the existing provisions, as such 
it is contrary to the NLC. However, to remedy this situation, 
new amendment was made to the HLC enabling the state 
authority to create new districts, see Section 11 (ca), v id e  
5LC (Amendment) Act,1984,Act A 587. "The State Authority may 
by notification in the Gazette - vary or alter the boundary 
of any district, sub-district, mukim, town or village."

64. District in Kelantan is known as J a ja h a n and a few D aerab  
will make up a J a ja h a n and a few mukims will make up a 
Daerab.

65. Previously known as Malaysian Civil Service. Officers from 
this service fill up the majority of posts in the former FMS 
(Perak, Selangor, Negeri Sembilan, and Pahang]. In 1980, the 
states of Penang, Malacca, and Perlis have their state 
officers being absorbed into the Federal service known as 
Administrative and Diplomatic Service (ADS). All of the 
federal officers serving in various ministries of the federal 
government are taken from ADS.

66. Other states, except those mentioned above (note 65), have 
their own State Civil Service officers and they are 
transferable within the state. As regards federal officers 
serving the state, their salaries are being paid by the state 
government.
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67. The appointment is made under section 12 (1) (b), RLC.
68. The designation, Collector of Land Revenue (CLR) is used 

interchangeably with the new designation, District Land 
Administrator (DLA), vide NLC (Amendment) Act 1984,Act A 587.

69. In recent years, a few districts have been re-divided into 
two districts such as Temerloh and Jerantut; Rompin; 
Termerloh and Maran (Pahang), Ulu Kelantan was divided into 
Kuala Krai and Gua Musang, Tanah Merah (Kelantan) was divided 
into the District of Jeli. In Perak, the districts of Kuala 
Kangsar, Dinaings and Hilir Perak were redivided and a new 
district of Perak Tengah has been created. In Regeri 
Sembilan, a new district of Jempol was created. In Kedah, a 
new district of Pendang has been created.

70. See also note 63 above. Special procedures which were absent 
prior to the amendment, were included in order to solve the 
problems of new districts which have been created by the 
State Authority. Row the DLA of a new district shall have 
jurisdiction over land within the boundaries of the new 
district, thus the powers of DLA of a new district in 
respect of land registers were clearly defined under the new 
amendment, see NLC (Amendment) Act 1984, Act A 587, new 
Sections 160A, 160B and 160C.

71. Mukims, however, do not have a specific function in
connection with land administration, other than the
categorisation of land titles.

72. Department of Statistics Malaysia, P opulation and H o u s i n g  
Census, 1980.

73. See Fifth Malaysia Plan (5MP), pp.100-101, and ibid., table 
3-7, p. 105.

74. Computed from Census of Agriculture, 1977, (Statistics 
Department) and Land Resources Report, 1978/79 (Economic 
Planning Unit, Prime Minister's Department), Malaysia.

75. Survey Department, Ministry of Land and Regional Development, 
(unpublished report, 1982.)

76. State Directors of Lands and Mines, as reported to the 
Federal Lands Commissioner Office, Ministry of Land and 
Regional Development, 1982.

77. This is based on an estimated level of 1,515,000 tonnes in 
1985. Under the Rational Agriculture Policy (NAP), policy 
no. 26, Malaysia is aiming at 80% and 85% of the national 
requirement. However, in the face of high domestic cost of 
production, the current policy of 80-85% self-sufficiency in 
rice is being reviewed by the government and the new target 
set is 60% self sufficiency in rice (see RAP document, 1984, 
policy no. 26 and Information Malaysia Year Book, 1986, 
pp.550-551).

78. See David S.Y.Vong,op.cit, p.79.
79. For discussions on the Torrens System see S.K.Das, The

Torrens S y s t e m  in Malaya, Malayan Law Journal Ltd. ,
Singapore, 1963. The system originated in South Australia. It 
was first introduced in South Australia in June 27, 1858 by 
Sir Robert Torrens, who was a Collector of Customs at Port 
Adelaide in South Australia. The system was based onthe 
Merchant Shipping Act of 1854 and the Admiralty
Rules(which came into force in 1859) then under revision.
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80. The register is the key to the system. See i b i d . ,  pp.95-109.
81. See i b i d .  , p. 21.
82. See Section 405, FLC.
83. See S.K. Das, o p . c i t .  p. 97.
84. i b i d . ,  p. 97.
85. i b i d . ,  p. 97, see also s. 48 FLC. This principle was 

incorporated into the JTLC vide s.48, by which it provides 
that no title to state land shall be acquired by possession, 
unlawful occupation or occupation under any licence for any 
period whatsoever, i.e. no adverse possession against the 
state. See also the Federal Court decision made in S id e lr b in  
H a j i  Muhammad & 461 O rs v Governm ent o f  th e  S ta te  o f  P e ra k  Sr 
Ors, [1982] 1 MLJ 313 (Federal Court).

86. See [1955], MLJ 128 at p.130. See FMS Land Code, Cap.138, 
s.42. This section provides that the title of a proprietor, 
chargee or lessee shall be indefeasible except that in the 
case of fraud, misrepresentation or the title has been 
obtained by forgery or by means of an insufficient or void 
instrument, such registration shall be void.

87. See Section 223 FLC. The proprietor of any alienated land may 
grant tenancies (or sub-tenancies) for a period not exceeding 
three years without having the same registered. It may be 
granted either by word of mouth or by a written instrument in 
any form whatsoever. However, under the Padi Cultivators 
(Control of Rent and Security of Tenure) Act,1967, s.3(l), 
any tenancy agreement must be in writing and in the form 
prescribed in form A of the 1st Schedule of the Act. Even 
though tenancies are not required to be registered under the 
tct r (c- oi'ifP) ih) it may be protected, by an endorsement in tbe 
Sgister ' ot title (EDI) to the land persu.ht to 
chapter 7 of part Eighteen of the ITLC, (see s. 213(3) (b) and 
s. 316(1). Procedure of registration of endorsement of exempt 
tenancies are provided under ss. 316-318 FLC.

88. See ss 16(3), and 21, FLC. See also ss. 386 and 434, FLC.
The assurance principle has been introduced in Singapore 
under Land Titles Ordinance, 21/1956, however, it was absent 
in Malaysian Torrens System for the following reasons:
(a) In the Malay States where modified Torrens System was

first introduced, state land suitable for alienation was 
plentiful, land transactions were few, work load in land 
offices were very small and possibility of error in 
making memorials was then easily avoided. Forged
transactions were unknown.

(b) The issue of indefeasible titles under the new system did 
not in fact disturb known existing rights under the 
ancient customary tenure for these were comparatively few 
and ascertainable. Thus it was felt then that an 
A ssurance Fund would add to the liability of owners, was 
neither necessary nor desirable and insignificant under 
the development of the country and exploitation of its 
resources.

(c) There were almost unknown case of suit against the state 
governments as a result of negligence on the part of the 
State Authority or its officers arising out of land 
transactions or related land matters.
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89. See C1982] 2 MLJ 53 (High Court Selangor).
90. Under the old Land Code, each state has its own land code

with varied systems and procedures and each state issued
different type of titles to the land as shown in Appendix
1. la.

91. For list of land laws related to land administration, see 
Manual f o r  L a n d  Administration, Federal Lands and Mines 
Department, Government Printer,Kuala Lumpur, 1980, pp.423-431.

92. See MLC, s.8(l)(d). Throughout the thesis for the words
'Commissioner of Lands and Mines' substitute 'State Director 
of Lands and Mines, vide Amendment Act A587/1984 and Act
A615/1985.

93. ibid. , s. 8(1) (c).
94. Currently, all the officers of the office of the Directors of 

Lands and Mines (including the Directors themselves) and the 
District Land Offices in the former ÎMS and the former 
Straits settlements and Perlis, are from the Federal 
Government Service, whereas the officers and staff in the 
former UMS are state officers and they are from the State 
Service. The salaries of all officers and staff in the Land 
Offices are paid by the state governments.

95. The Survey Department is a Federal Department separated from 
the land offices but directly involved in the surveying of 
land in the states and is responsible for the partial 
preparation of land title forms.

96. The Sational Land Council is established under Article 91 of 
the Federal Constitution.

97. See Federal Constitution, Article 95E(2).
98. ibid., Article 91(3).
99. See SLC, s.9(l).
100. This was the result of the Second Land Seminar for 

Peninsular Malaysia held in 1973 and some of the resolutions 
passed were as follows:

(a) There should be a land department, one at the Federal 
level and one in every state; (b) the Federal 
Director General of Lands and Mines should be given 
the task to administer a personnel programme for all 
the federal officers in land administration 
especially in matters pertaining to their transfer 
within the land administration; (c) the state Land 
Department should be given the power to control 
estimate of the expenditure for the whole of land 
administration in the state; (d) management of every 
land office should be the responsibility of a land 
administrator; and (e) priority should be given
by the state government in the construction of 
new buildings for land offices and in the provision 
of adequate furniture and equipment. The above 
resolutions were discussed by the Fational Land 
Council at its 25th and 26th meetings in 1974 
and 1975 and at at the 26th meeting, the council 
decided to approve in principle, the proposal of the 
reorganisation of land administration and recommends
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101 .

1 0 2 .
103.
104.

105.

106.

107.

108. 

109.

that the Task force established at the Ministry of Lands 
and Mines should continue visiting the states from time 
to time to give further explanation, if necessary, and to 
advise the state governments as far as possible so that 
the reorganisation programme could be implemented 
smoothly. The Ministry of Land and Regional Development 
took necessary actions to implement the above resolution 
but faced some problems of convincing the state 
administration on the time and method of implementation. 
In the early seventies, a number of land offices were 
separated from the district administration but the 
decision was reversed in some states. In actual fact the 
Seminar's decision is not new as the Rational Land 
Council as far back as 1958 had already decided thus 
(see Rational Land Council paper Ro.3/1958)
See Rational Land Council, 33rd meeting, 13th December, 
1980, minute no.11.1.2.
See RLC, s. 11.
i b i d . ,  s. 12 (1) (a) and <b>.
(a) A Federal list, listing out matters on which only 
the Federal Government can make laws, (b) A State list 
under which only the state can have power in such listed 
matters, (c) A Concurrent list where laws can be made by 
Parliament only with the concurrence of the respective 
state governments.
Besides land, the other state jurisdiction are Muslim 
laws and Malay customs (including the State Religious 
Departments), agriculture and forestry, mining, local 
government (other than the Federal Territory), protection 
of wild life (games reserves), town and country planning 
(other than Federal Territory) drainage and irrigation, 
rehabilitation of mining land, land and soil conservation 
and State land development schemes.
This is particularly evident, if we were to look at the 
amount of money spent on the various land development 
projects undertaken by various government agencies such 
as FELDA, FELCRA, and RDAs: [KESEDAR, KETERGAH, KEJORA, 
KEDA, PERDA, DARA and KEDAI. In the Fourth Malaysia Plan 
(4MP) for example, M$7,991.72 million (16.3%) and 5MP, 
allocation was M$8,714.43 million (11.76%) of the
total public development expenditure in 1981-1985, see 
p.226. 5MP, table 7-2. ).
Report of the Federal Lands Commissioner, Malaysia, 1977. 
There were cases where DLA recommended approval of land 
alienation to those not within s.43, RLC, such as in the 
District of Ulu Selangor, (see P.T.U.S. 2/880/74).
See Dorothy Guyot, The P o l i t i c s  o f  Land: C o m p a ra tiv e  
D evelopm ent in  two s t a t e s  o f  M a la y s ia , Pacific Affairs, 
Vol. XL1V, No.3, Fall, 1971.
The Kelantan Land Settlement Ordinance,1955 was first 
tried in the District of Pasir Mas, Kelantan in 1955. 
Upon successful implementation, the Ordinance was 
enforced throughout the state. The main objective of the 
Ordinance is to provide for revision of registers, 
recording of interest in land, settlement of claims,
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110 .

111.

112.

113.

114.
115.

116.
117.
118.

119.

120 . 

1 2 1 .

determination of owners, possessory title to land, and 
issue of documents of title to land, in areas from time 
to time declared in Kelantan, and to amend the Land 
Enactment, 1938, of Kelantan. Until 1986 the settlement 
work covered all ten Districts. Pasir Mas, Kota Bharu, 
Tumpat and Bachok were totally settled with the issue of 
281,691 land titles. Settlement work in the other six 
Districts have also been completed and a total of 147,466 
titles are expected to be registered and issued with, 
C87.251 titles have been received from the Survey 
Department],see L a poran K e m a j u a n  P ejabat P e n y e l e s a i a n  
Tanah Kelantan, 195 5  s e h i n g g a  31 J u l a i , 1 9 8 6  
The main reason for the CLM posts being converted into 
state posts was pressure from the State Civil Service 
Association for higher posts to be filled by their own 
members, as higher posts were limited in the state. The 
Federal Government is reluctant to allow the posts to be 
filled by state officers because federal officers will 
have allegiance to the federal government over the 
state government. At least they will be more responsive 
in terms of various policy implementation and directives 
issued by the federal government from time to time.
This is so because the State Secretary is responsible for 
their job reviews.
See J.H. Beaglehole, The District, a S t u d y  in 
D e c e n t r a l i z a t i o n  in IVest Malaysia, pp. 100-112.
A Study carried out by the Ministry of Lands and Mines in 
1980, found that about 90% (one and a half meeting per 
day) of the DO's time was spent presiding at meetings of 
the various committees. The same findings were concluded 
by MAMPU and IMTAK.
See note 100.
Report of The Land Administration Commission, 1958, 
Govt.Press, Kuala Lumpur,1958. 
ibid,, pp. 69, paragraph 10. 
ibid., p.76, para 11 and 12.
The work includes investigation, enquiry and settlement 
of claims for compensation. However, officers from the 
Special Mobile Unit of the Ministry of Land are sent to 
all the states except Johore and Kedah to carry out land 
acquisition work for federal departments. Johore and 
Kedah entrust their own officers to handle the land 
acquisition cases without any intervention from federal 
officers. Land affairs, particularly the process of land 
acquisition is a sensitive political issue in the states. 
Some of the larger districts are further re-divided into 
sub-districts and one or two Assistant DLAs are appointed 
for each sub-district.
Such problems were encountered by the writer during the 
writer's tenure of office at the Federal Lands 
Commissioner Office from 1975 to 1983.
Under s.100 of the FLC, the State Authority is empowered 
to forfeit the land for non-payment of quit rent after a 
notice of demand in Form 6A has not been complied with by 
the Land Owner (s.97 KLC). However, there were few cases
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122.

123.

124.

125.

126.

127.
128.
129.
130.
131.

of such action being taken for various political, social 
and economic resons. Under the FMS Land Code, Cap.138, 
s.205, land which is in arrears of quit rent would be 
auctioned to the public, however, this has been abolished 
by the KLC.
Land Office staff has not been increased proportionately 
with the increase of work load. See Md.Yob Bin Busu,M 
S u rv e y  o f  th e  Land A d m in is t r a t io n  in  th e  S ta te  o f  
J o h o re ,, Occasional Paper So.3, June, 1974, Malaysian 
Centre for Development Studies, Malaysia, p.31.
To speed up the processing of land applications, the 
Sational Land Council,in its 35th meeting decided that 
all land applications and applications for conversion, 
sub-division, partition, and amalgamation be submitted 
to the state EXCO within three months of their receipt. 
The Council also directed all State Authorities to 
include the period of three months in their respective 
State Land Rules. The problem now lies with the EXCO 
itself. They can take as long, as they wish before
decisions are made on any application and there is no
specific time set for the EXCO to deal with such 
applications. See 35th Council Meeting, minute no,
13.1.2, dated 28.8.82.
Under the previous s.180, ILC, the land owner has to 
apply for a Qualified Title (Q.T) before it can be 
issued, to enable him to make use of the land before a 
final title is issued. However, under the amended s 180, 
registration of a Q.T is mandatory. The rationale of the 
new provision is that, previously, many lands approved 
for alienation have not been issued with land titles 
(final) by land offices. In these circumstances, quit 
rent cannot be collected unless the land title is
registered, (vide s.78(3), ELC). The land in the meantime 
has been occupied by the applicant to whom the approval 
has been given, perhaps for more than 10 years without 
the payment of any rent by the land owner.
See Abdul Manaf Mohd.For (Datuk), P rob lem s In  Land O f f ic e  
Management, Federal Lands Commissioner Office, May, 1977 
(unpublished)
The description includes situation, lot no., areas, name 
of owner, annual rent, category of land use, express 
condition and restriction in interest). These particulars 
are transferred from the letter conveying approval of 
alienation by the Ruler-in-Counci1 (State EXCO). The task 
must be done with great care to avoid mistakes being made 
which will lead to litigation.
As per note 107.
See Abdul Manaf Mohd. lor (Datuk), op. c i t . , 1977. 
i bi d.
A Survey carried out by Research Division of the Ministry 
of Land and Regional development,1982 (unpublished).
The change of condition from one category to another is 
required by s.124 of the KLC. Failure to comply with this 
provision may result in the land which has breached the 
condition of use being forfeited by the State Authority
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under s.127, ITLC. Upon approval of the change of 
condition, the proprietor is required to pay an 
additional premium is.124(5)(a) NLC] set out by the State 
Land Rules. For Vilayah Persekutuan e.g., the premium 
for conversion of agricultural land to building 
(residential), is 20 X of the market value of the land as 
determined by the government, Es.13, Federal Territory, 
Land Rules, 1975]. However, the additional premium may be 
remitted in whole or in part or by varying the rate of 
further premium in any particular case or cases as it 
thinks fit.

131. Other related departments involved in giving advice to 
land offices on various technical aspect include 
Agriculture, Town and Country Planning, Department of 
Irrigation and Drainage, Local Authority, Health, Civil 
Aviation, National Electricity Board, and Public Works 
Department, see Manual f o r  L a n d  Administration, Ministry 
of Land, o p .clt.p. 208.

132. See Abdul Manaf Mohd.Nor (Datuk), op.cit., 1977.
133. ibid., pp.2-19.
134. ibid.
135. Under s. 425(1) NLC, unlawful occupation of state land is 

an offence and liable on conviction to a fine not 
exceeding MS10.000 or imprisonment for a term not 
exceeding one year or to both. This stringent measure was 
incorporated by NLC (Amendment) Act,A264. In the same 
way, any person, who without lawful authority, extracts, 
removes, or permits the extraction or removal of rock 
material from any land shall be guilty of an offence and 
liable on conviction of a similar punishment s 426(1) 
NLC. However enforcement is weak, and few cases have been 
brought to Court. It is also a political issue as many 
involved in clearing large areas of jungle land for 
cultivation purposes are the big 'corporations' with 
strong political backing.

136. The distribution of small estates is given by the Small 
Estates (Distribution) Act, (SEDA) 98, of 1955. A small 
estate is defined by s.3(2) of the Act as "an estate of a 
deceased person consisting wholly or partly of immovable 
property situated in any state and not exceeding six 
hundred thousand dollars in total value.[vide A702, w. e.f 
9.6.88]. Estate of a deceased Muslim is distributed in 
accordance with Islamic law (hukum faraid). In Negri 
Sembilan, if the estate is in respect of customary land 
as defined in the Customary Tenure Enactment (FMS 
Cap.215),its distribution is to be done in accordance 
with that Enactment and not SEDA. However, in respect of 
the estate being in part tribal land as stated in the 
Customary Enactment, if situated in Jelebu, Kuala Pilah, 
Rembau and Tampin, is dealt with by the SEDA subject to 
part III (ss. 20-25) of the Act. For estates valued at 
more than $600,000,the jurisdiction is the High Court and 
the Probate and Administration Act, 1959 is applied. If 
the estate is wholly of movable property (excluding 
land), then such an estate will have to be dealt with in
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137.
138.

139.
140.

141.
142.
143.
144.
145.
146.

147.

148.
149.
150.
151.

152.
153.

154.
155.
156.
157.
158.

accordance with P r o b a t e  a n d  A d m i n i s t r a t i o n  A c t , 1959. The 
estate of a deceased non-Muslim is dealt with under the 
Distribution Ordinance,1958.
See Federal Lands Commissioner Annual Report,1982.
See 35th meeting of the Rational Land Council, held on 
28.8.82. As at August 1982, there were 21 vacancies of 
group A officers and 144 in group D and C
staff(Settlement Officers, Clerical Officers and 
labourers). These vacancies were for all the land offices 
in Peninsular Malaysia
See RLC 35h Meeting, dated 28th August, 1982.
See, for example, Dorothy Guyot, o p . c i t . ,  1971. The 
writer did an extensive studies in Johore and Trengganu 
as regards the relationship between land and politics.
RLC, s. 42.
RLC, s. 45.
Federal Constitution, Article 91(1), 91(5) and 91(6).
RLC, s. 52(1), see also Rotes Upon the RLC, by The 
Commissioner of Land Legislation, pp.19-20. 
ibid., p. 20. See also the RLC Bill, 9 August, 1965, pp. 
1585 - 1586.
i b i d . ,  p.73-74. See also RLC Bill 9 August, 1965, 
pp. 1583-1584. The main purpose of a Q.T is to mitigate 
the inconvenience arising from inevitable delays in 
survey, [see ss. 176-194 RLC]. Under the new amendment to 
the RLC, it is now mandatory for the DLA to issue Q.T, 
[s. 80(3)], RLC (Amendment) Act,l 984, Act A 587. Q.Ts 
are fully indefeasible title in which the state retains 
no power of intervention except to the extent of 
modifying the boundaries once survey is completed. This 
is the only respect in which Q.T differs from final 
title.
RLC, s. 176(2)(b). However Q.Ts in continuation if final 
titles may be sub-divided, [see ss 135(i),140(i),146(i) ] 
RLC Bill, 9 August 1965, pp.1583-1584.
RLC, s.195(1).
See s. 213(3)(b) RLC.
Under s.205 of the FMS Land Code, Cap.138, failure to pay 
quit rent would result in the land being be sold by 
public auction. However, by s. 100 of the RLC, non­
payment of quit rent after due notice has been served on 
the proprietor would render the land liable to be 
forfeited to the State Authority.
RLC, ss. 98 and 100.
The first rent revision was in 1970 and the second 
revision was made in 1985. Sect in 101 RLC was amended in 
1982 to shorten the period of rent revision was shortened 
from 15 years to 10 years, [vide RLC (Amendment) Act, 
1982 A 542.].
RLC s. 135-139. 
i b i d . ,  Ss. 140 - 150. 
i b i d . ,  s. 135.
i b i d . ,  s. 136 (1) (c) (iii).
i b i d . ,  s.145. With the latest amendment to s.141 (now 
141A), any co-proprietor holding the majority share in
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the land m y  apply to the CLM or DLA for approval to 
partition the land,vide FLC,Amendment Act 1984,Act A 587.

159. See s. 282 FLC. For rights, powers of a proprietor to 
grant easement, the effect of grants and enjoyment of 
easements, see ss 283, 285, 287 FLC.

160. Such an easement is similar to Collector's right of way 
which is only available in rural areas. An easement is a 
type of land dealing but it differs only in that the 
interest can be expressed only in relation to both pieces 
of land which are now bound together in a "dominant" and 
'servient' capacity. Easement is a dealing and applicable 
to any land, and as such pertinent to the development of 
lands in towns which do not have an eccess due to 
uncontrolled subdivision in the past or to the conversion 
to building land, of small agricultural lots.

161. See s.2 FMS Land Code,Cap.138.
162. See s.205(1) FLC.
163. For detailed discussion on caveats see, David S.Y.Vong,

o p . c i t . ,  pp.415-7, 419-20, 452-53, 421, 422-3, 417-20,
414-5418-9, see also Judith Sihombing, N a t io n a l Land  
Code, A Commentry, M.L.J.,1981. pp.570-638. See also Teo 
Keang Sood, e t . a l . ,  Land Law in  M a la y s ia , o p . c i t . ,  
pp.286-349.

164. i b i d .
165. See s. 48, FLC.
166. i b i d .  See also Judith Sihombing.o p . c i t .  p.258.
167. See s. 93 FLC. Under the 1963 Act, once the interest has

been proved,the quality of indefeasibility is conferred 
after expiry of six months from the date of the 
publication of a notice in Form I in the absence of any 
competing claim being made to the land or interest in 
question (s.85). In the case of any title or interest 
which has not been duly examined pursuant to the relevant 
provisions of the 1963 Act, the quality of
indefeasibility only attaches after the expiry of 12 
years from January 1,1966 or within such extended period 
as the State Authorities m y  direct, provided that no 
caveat or claim made under the 1963 Act is then 
outstanding in respect of such title or interest. (See 
s.88(l) and s.53. See also S in  S ia n g  Hong & Anor v Kau 
Yoon Swee 119853 1 MLJ 422.

168. i b i d .
169. The Strata Titles Act, 1985 (Act 318),
170. The various provisions in the FLC pertaining to sub­

division of building were repealed / amended by the 
Strata Titles Act 1985, The new Act has incorporated most 
of the FLC provisions with additions / amendments to make 
it a more development oriented piece of legislation.

171. This Act came into force on 1 June 1985 and was gazetted 
as Act 318.

172. Strata Titles Act, 1985, s,10(4)(d).
173. i b i d . ,  s. 65 (5).
174. i b i d . ,  s 67. See also provisions s.50(2) and (3) as 

regards expenditures incurred and the appointment of 
officers to exercise the powers of mnagement corporation
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(XC). See also s.51, by which the Court is empowered to 
appoint an administrator to exercise the powers of the
XC.

175. E.D. Smith and P.R.Goethals, Tenancy Among Paddy
C u l t iv a t o r s  in  X a la y s la , p.35.

176. See Salmiah Alias, T e n u ra l I n s t i t u t i o n  and Paddy
C u l t i v a t o r s  Act ,  w i t h  S p e c ia l R e fe re n c e  to  HADA A re a s , 
LLB dissertation, University of Xalaya, 1975.

177. i b i d . ,  p.62.
178. i b i d .
179. Land (Group Settlement Areas) Bill,27 April, 1960, p.757.
180. Land (Group Settlement Areas) Act,19^7 LGSA.Actl s.20(4).
181. See National Land Rehabilitation and Consolidation 

Authority (Incorporation) Act,22/1966,tFELCRA Act). There 
is no provision in the Act which enables the government 
to consolidate small agricultural lots into bigger 
economic-sized holdings except by way of mutual agreement 
between the proprietor and the authority concerned,such 
as i n - s i t u  project in Teratak Batu, in Kelantan. However, 
with the new amendment to the NLC, s. 129, the State 
Authority is now empowered to take temporary possession 
of the land for the purpose of remedying the breach of 
condition and after effecting the remedy, possession 
shall be returned to the proprietor with the requirement 
that the land be maintained in a satisfactory state. (See 
s.129, NLC, Amendment Act, 1984, A 587.

182. See P.Xorai-Lopez, P r in c ip le s  o f  Land C o n s o lid a t io n  
L e g i s l a t i o n  FAO, Rome, 1962, pp.4-60.

183. Land Acquisition Act, 1960, s. 3.
184. i b i d . ,  See s.2, and see also s.l2(l>, and First Schedule.
185. i b i d . ,  ss.37 and 49.
186. See s. 8(1).
187. i b i d . ,  s. 23 (a).
188. For detailed discussions on Land Reforms in Taiwan and

Japan, see Chen Cheng, Land Reform  in  Taiwan, China 
Publishing Co.,1961; Martin X. C.Yang, S o c ia l  Econom ic  
R e s u lts  o f  Land R eform  in  Ta i wan, , East Vest Center 
Press, Honolulu, 1979; R.P.Dore, Land R eform  in  Japan,
0.U.P,London, 1959; M.Kajita Land P o l ic y  a f t e r  Land  
R eform  in  J a pa n , , The Development Economies, March, 1965; 
T.Ugura, R ecent A g ra r ia n  P roblem s in  Japan, The
Developing Economies, Tokyo, 1966; T.Takigawa, 
H is t o r ic a l  B ackground o f  A g r ic u l t u r a l  Land R eform  in  
Japan, The Developing Economies, Tokyo, 1966.

189. SEDA, 1955, s. 3(3), vide SEDA (Amendment) Act, ?N(U)
1075 w. e.f.18.10.79. Originally, a small estate was 
defined as having its value to the amount of $5,000.
However, it was raised several times, from $10,000 in
1955 to $300,000 in 1979. On 9 June 1988,it was raised to 
$600,000,(vide A709.1 The main reason for increasing the 
value of a small estate to the present amount was due to 
the rapid increase in land value.

190. Ministry of Land, Small Estates Distribution Division,
Annual Report, 1988,(unpublished). As at 1988, there is a 
backlog of 10,000 cases of unsettled distribution suits
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pending hearing in all the land offices in the country. 
The Ministry of Lands and Regional Development took over 
the responsibility of settling the small estates 
distribution with the establishment of the Small Estates 
Distribution Division in 1974. Currently, there are 40 
officers assigned to do the job in various districts. 
There are various reasons for the backlog of cases and 
among others are the attitudes of the beneficiaries 
themselves, who do not attend the distribution enquiry 
and thus leaving the cases postponed indefinitely. 
Another factor is the increase in the number of 
applications without a proportionate increasing in the 
number of officers and staff, as a result, the existing 
number of officers could only settle the in coming 
applications leaving the backlog cases untouched.

191. Islam is not merely a system of religious beliefs but 
also includes a well developed body of jurisprudence and 
a complete way of life. See M.B.Hooker, The Am erican  
J o u rn a l o f  C o m p a ra tiv e  Law, Vol .  19,  1971,  o p . c i t . ,  p .2 6 5 ,  
a t  fn .  5 . Islam also encompasses political, economic, 
social, and legal systems. However, its status in 
Malaysia is limited to family relationships, inheritance, 
and religious rituals during official ceremonies. Its 
status in Malaysia is rather parallel to the position of 
canon law in medieval Europe. (see M. B.Hooker, 
o p . c i t . , p.265). Islam is the established religion of the 
Malaysian state and is entrenched in both the federal and 
state constitutions (see Article 3 of the Federal 
Constitution). In addition, it possesses its own system 
of courts and legislation known as Mahhamah s y a r ia h  
(Islamic court). Its powers include the right to impose 
various sanctions and the source of reference as regards 
the distribution of properties according to f a r a i d  law 
( K a t h i ' s  certificate setting out the Islamic fractions to 
which each claimant is entitled) arising from the 
distribution of small estates by the DLA. A dat (custom) 
on the other hand is generally (with the exception of 
Negri Sembilan) localised, confined to matters of land 
tenure and its sanctioning powers have been taken over by 
the national legal system.

Under the f a r a i d  law, the right to succession 
is founded on four bases: kinship, marriage, patronage, 
and religion, and in default of heirs of certain degrees 
(a s a b a h ), under the Shafii mazhab in Malaysia, property 
passes to the Baitul-Mal, the state religious fund. For 
further readings on Islam, and Adat laws see M. B.Hooker, 
Law, R e l i g i o n  And B u re a u c ra c y  In  A M a lay  S ta te :  A S tu d y  
In  C o n f l i c t i n g  Power C e n te rs , The American Journal Of 
Comparative Law Vol.XII, Spring 1971, No.2.
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CHAPTER 2

LARD OWNERSHIP POLICY IR PEFIRSÜLAR MALAYSIA

This c h a p t e r  is i n t e n d e d  to expl a i n  the land o w n e r s h i p  policy- 

in P e n i n s u l a r  M a l a y s i a  an d  h o w  it affe c t s  the present p a t t e r n s  of 

land ownership. T his c h a p t e r  will als o  see k  to e x p l a i n  the 

c i r c u m s t a n c e s  leading to the formul a t i o n  of the M a l a y  

R e s e r v a t i o n s  P o l i c y  and h o w  t his policy has a f f e c t e d  the p a t t e r n s  

of land o w n e r s h i p  in the Malay community. There will be a 

c o mparison of land pol i c y  du r i n g  the colonial p e r i o d  an d  the 

p o s t - i n d e p e n d e n c e  policy.

In order to u n d e r s t a n d  the present p a t t e r n s  of land 

ownership, it is n e c e s s a r y  that the previ o u s  B r i t i s h  p o l i c y  be 

examined. This is because the colonial regime laid the

f oundation for the p a t t e r n  of land o w n e r s h i p  of the c o u n t r y  

through s uch p o l i c i e s  as the Malay r e s e r v a t i o n  policy, the 

rubber r e s t r i c t i o n  s c h e m e s  and the p o l i c y  of rice self- 

s u f f i c i e n c y  for the country. It will be s h o w n  in this c h a p t e r  too 

that all these p o l i c i e s  were r e s p o nsible for the present t r e n d  of 

land o w n e r s h i p  in the country.

Before d i s c u s s i n g  the land o w n e r s h i p  p o l i c y  p e r  s e , the 

conceptual aspect of land ow n e r s h i p  and its na t u r e  merit 

elucidation.

LA M D  O V M E R S H IP  AMD IT S  M A TU R E

Land can be r e g a r d e d  as a lasting i n d e s t r u c t i b l e  c o m m o d i t y  

which is capa b l e  of b e i n g  bought and sold. It is an imm o v a b l e 

c o m m o d i t y  a n d  as s uch it cannot be p h y s i c a l l y  t r a n s f e r r e d
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f r o m  one p e r s o n  to another; nor ca n  it be p o s s e s s e d  in the s ame 

way as chattels. U n d e r  the M a l a y s i a n  N L C 1 a n d  E n g l i s h  law, land 

is not r e g a r d e d  as c o m p r i s i n g  m e r e l y  the s u r f a c e  but a l s o  all the 

s u b s t a n c e s  therein; all v e g e t a t i o n  and o t h e r  natu r a l  products; 

all t h i n g s  a t t a c h e d  to the e a r t h  or D e r m a n e n t l y  f a s t e n e d  to 

a n y t h i n g  a t t a c h e d  to the earth, whet h e r  on or b e l o w  the surface; 

and land c o v e r e d  by water, i.e e v e n  the s e a - b e d  is land. Thus, 

the a l i e n a t e d  l a n d  w h i c h  was s u r v e y e d  s a y  one h u n d r e d  y e a r s  ag o  

in Malaysia, is still the same today; the i n d i v i d u a l  

p r o p r i e t o r s h i p  u n i t s  into w h i c h  it was d i v i d e d  m a y  hav e  c h a n g e d  

c o m p l e t e l y  but t o d a y ' s  p a r c e l s  are made up of the sam e  land, a n d  

the change is one of 'mutation' w hich is what we call the p r o c e s s  

of c h a n g i n g  the b o u n d a r i e s  of p a r c e l . 2 It is t h i s  p e r m a n e n t  

nature of land tha t  r e q u i r e s  it to have a s p e c i a l  r e c o r d i n g  

s y s t e m  in the f o r m  of r e g i s t r a t i o n  of land titles. The o w n e r  of 

other p r o p e r t y  c a n  remove or d e s t r o y  it, but the o w n e r  of land 

can n e i t h e r  move it nor, in the legal sense, d e s t r o y  it. The 

p r o p r i e t o r ' s  p o w e r  is l i m i t e d  to the e n j o y m e n t  or d i s p o s i t i o n  of 

ri g h t s  in or ove r  it. Thi s  is e q u a l l y  true w h e t h e r  the o w n e r s h i p  

is r e c o g n i s e d  in l a w  as a b s o l u t e  (title in p e r p e t u i t y )  or w h e t h e r  

the owner h o l d s  the land u n d e r  a l e a s e - h o l d  t i t l e  or the o w n e r  is 

c a l l e d  a 'tenant in fee simple', as is in E n g l i s h  law. E n g l i s h  

la w  d o e s  not r e c o g n i s e  the o w n e r s h i p  of land but o n l y  the 

o w n e r s h i p  of e s t a t e s  or i n t e r e s t s  in land, t h o u g h  in p r a c t i c e  the 

'fee simple' d e n o t e s  a b s o l u t e  ownership. 3

Some of the e x a m p l e s  of r i g h t s  of o w n e r s h i p  in land w h i c h  are 

absent in o t h e r  g o o d s  are:
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(a) An easement. It is a right e n j o y e d  by the o w n e r  of l and

(the d o m i n a n t  land) over the l and of a n o t h e r  (the

s e r v i e n t  land). Fo r  example, d o m i n a n t  lan d  m i g h t  be in

the c e n t r e  of s e r v i e n t  land and the o w n e r  of the s e r v i e n t  

land a n d  the o w n e r  of the d o m i n a n t  l a n d  m i g h t  have

a c q u i r e d  the r ight to c r o s s  over the s e r v i e n t  land to 

r e a c h  a road. S u c h  a n  o wner w o u l d  hav e  a c q u i r e d  an

e a s e m e n t  of way/access. *■

(b) L a n d  a l s o  is c a p a b l e  of b eing o f f e r e d  as s e c u r i t y  for 

a loan or for the p e r f o r m a n c e  of some o b l i g a t i o n  w i t h o u t  

its p o s s e s s i o n  b e i n g  s u r r e n d e r e d . E

Even t h o u g h  the o w n e r  or p r o p r i e t o r  of land has all the 

rights b e s t o w e d  u p o n  h i m  by the state or S tate A u thority, there  

is a general q u a l i f i c a t i o n  of land o w n e r s h i p  w h i c h  is u n a f f e c t e d  

by land r e g i s t r a t i o n  d e s p i t e  the w o r d i n g  of some r e g i s t r a t i o n  

statutes. U n d e r  m o d e r n  da y  land legislations, the o w n e r ' s  r i g h t s  

over land as r e g a r d  its use has, as will be d i s c u s s e d  later in 

the c h a p t e r  b e e n  r e s t r i c t e d  by statute.

As the w o r l d  p o p u l a t i o n  increases, p r e s s u r e  on land grows, 

the S t a t e  i n c r e a s i n g l y  a c q u i r e s  more p o w e r  to e n s u r e  the p r o p e r  

use of land, r e g a r d l e s s  of who owns it. E v e n  the right to sell 

which m ight be r e g a r d e d  an e s sential a t t r i b u t e  of o w n e r s h i p  is 

often w i t h e l d  or c u r t a i l e d  whe n  public p o l i c y  d e m a n d s  that land 

s h o u l d  not be a l l o w e d  to fall in the w r o n g  hands. e The S t a t e  on 

the o t h e r  h a n d  has a l w a y s  had the power of c o m p u l s o r y  

acquisition, the right of 'eminent domain' a n d  t h i s  itself 

e n c r o a c h e s  u p o n  the r i g h t s  of priv a t e  land ownership. It h a s  

been u n i v e r s a l l y  a c c e p t e d  that r e a l l y  no a b s o l u t e  o w n e r s h i p
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of land exists, n o t w i t h s t a n d i n g  the use of that t e r m  in some 

e n a c t m e n t s  p r o v i d i n g  for r e g i s t r a t i o n  of title. An o w n e r ' s  right 

to use his land is subject to public interest. The S tate in w h o m  

all land is j u r i s p r u d e n t i a l l y  vested a l w a y s  a s s e r t s  special 

a u t h o r i t y  over land, no m a t t e r  h o w  d e m o c r a t i c  the s y s t e m  of the 

government it practises. Without such control, the State w ould 

lose its basic asset.

LA N D  O W N E R S H IP  AM D S E C U R IT Y  O F  TENU RE

The basic p r i n c i p l e  of owning land is the concept of 

'security of tenure'. Thi s  is so because p r o p e r  d e v e l o p m e n t  

depends on 'security of tenure' rather tha n  on ownership, w hich 

can be 'empty' of the right to use, and eve n  of the p ower to 

control that u s e . 7 'Tenure' is d e r i v e d  f r o m  the L a t i n  t e n e r e  

Cleaning 'to hold', and a 'tenant' is s i m p l y  'one who holds'. 

What we mean by s e c u r i t y  of tenure is that a p e r s o n  has s e c u r i t y  

of tenure if he is secure or safe in his h o l d i n g  of land. 

However, when a land owner o r d i n a r i l y  s p e a k s  of s e c u r i t y  of 

tenure, what he m eans is the s e c u r i t y  of 'possession' or 

'occupation' and not of 'tenure'.

In a d e v e l o p i n g  c o u n t r y  like M a l a y s i a  for example, whe n  we 

speak of s e c u r i t y  of tenure, we are t a l k i n g  about the

R e l a t i o n s h i p  b e t w e e n  a r e g i s t e r e d  p r o p r i e t o r  of land <the owner) 

and a tenant, that is land l o r d - t e n a n t  relationship. This is so 

because to e n c o u r a g e  or e v e n  permit development, s e c u r i t y  of 

tenure nee d  not amount to ownership, nor n eed it last for all 

time. A lessee for example, has s e c u r i t y  for the t e r m  of his 

lease and, for as long as he c o m p l i e s  wit h  its conditions, the 

law will give h i m  c o m p l e t e  p r o t e c t i o n  e ven agai n s t  his landlord,
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the p r o p r i e t o r  of the la n d . ®  In most c o u n t r i e s  today, inc l u d i n g  

Malaysia, s e c u r i t y  of tenure is g o v e r n e d  by l e g i s l a t i o n ®  which 

gives the tenant a right to re m a i n  in occupation, t h u s  d e p r i v i n g  

the landlord, so far as o c c u p a t i o n  is concerned, of the benefit 

of h i s  s e c u r i t y  of tenure.

A l a n d o w n e r  in u n d i s p u t e d  o c c u p a t i o n  of his land will not 

require a d o c ument if he doe s  not want to deal w i t h  it in any 

way. As s o o n  as he does want to deal with it he needs a docum e n t  

of title to prove his ownership. However, in the m o d e r n  world, 

for p u r p o s e s  of e c o n o m i c  activity, e v i d e n c e  of title to land is 

vital to r a i s i n g  a loan w i t h  any financial institution.

O W N E R S H IP  O F  LA N D  I N  EN G LA N D  AN D M A L A Y S IA  - C O M P A R IS O N

In E n g l i s h  legal theory, only the s o v e r e i g n  ca n  own land, and 

in Malaysia, the same is true for land in M a l a y s i a  is ve s t e d  in 

the state. In the eye s  of the law of yore, a private p e r s o n  could 

be n o t h i n g  more tha n  a tenant of land a n d  a p e r s o n ' s  right 

depended upon his o b s e r v a n c e  of the tenurial s e r v i c e s  an d  

incidents. With the d i s a p p e a r a n c e  of these, however, tenure can 

now be r e g a r d e d  only as an a c a d e m i c  conception. 10 In England, the 

feudal s y s t e m  w h i c h  the N o r m a n  kings e x t e n d e d  and d e v e l o p e d  after 

the conquest in 1066, all land was c o n s i d e r e d  to be 'held' either  

directly or i n d i r e c t l y  f r o m  the King. No land was 'allodial' 

(owned a b s o l u t e l y  without a c k n o w l e d g i n g  any overlord) beca u s e  it 

was never g r a n t e d  o u t right but only in re t u r n  for m i l i t a r y  or 

other services. These s e r v i c e s  were r e n d e r e d  to the k i n g  if the 

land was held d i r e c t l y  (in which case the holder is c a l l e d  a 

'tenant-in-chief') or to a 'mesne' (intermediate) lord, if the 

t e n a n t - i n - c h i e f  in tur n  h a d  g r a n t e d  part of his land in re t u r n
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for s e r v i c e s  to be r e n d e r e d  to him. The basic feudal unit in 

Engl a n d  was the 'manor' w hich can be s a i d  to have b e e n  the 

political unit of landlordship. Each manor was a k i n d  of petty 

k i n g d o m  w i t h i n  itself, w ith its own 'Court Baron' for civil 

d i s putes b e t w e e n  lord a n d  tenant or b e t w e e n  the tenants  

themselves. Thus, in the context of feudalism, the word 'tenure' 

is used in a n t i t h e s i s  to o w n e r s h i p  and the e x p r e s s i o n  'allodial 

tenure' is a c o n t r a d i c t i o n  in t e r m s . 11 The word 'tenant' appe a r s  

to be m i s n o m e r  to the layman when used in the cont e x t  of 

o w n ership as he u s u a l l y  a s s o c i a t e s  it wit h  the r e l a t i o n s h i p  of 

landlord and tenant a r i s i n g  out of a lease. In fact, the o r d i n a r y 

English h o u s e o w n e r  will be s u r p r i s e d  to hear that lega l l y  he is a 

' t e n a n t '  in fee simple t h o u g h  such is the o d d i t y  of Engl i s h  

usage, he is himself quite likely to d e s cribe the nature of his 

o w nership as being 'freehold t e n u r e ' without any r e a l i s a t i o n  at 

all of its feudal o r i g i n  or that it was so c a l l e d  to d i s t i n g u i s h  

it f r o m  'unfree t e n u r e ' . 12 'Leasehold' on the o ther h and had no 

place as a tenure in the feudal plan of society, for the 

r e l a t i o n s h i p  of lessor an d  lessee was then r e g a r d e d  s i m p l y  as a 

personal c o n t r a c t . 13

Anot h e r  concept w h i c h  s h o u l d  be d i s t i n g u i s h e d  is the concept 

of f r e e h o l d  tenure, or u nder the T o r r e n s  s y s t e m  'title in 

p e r p e t u i t y ' . Under the E n g l i s h  feudal s y s t e m  it was the nature of 

the s e r v i c e s  w h i c h  d e t e r m i n e d  the tenure. M i l i t a r y  s e r v i c e s  for 

example, were c o n s i d e r e d  to be of a free an d  h o n o u r a b l e  nature, 

whereas w o r k i n g  on the land at the will of the o v e r l o r d  were 

deemed unfree a n d  servile. Thus, f r e e h o l d  o r i g i n a l l y  meant 

the land was held by s e r v i c e s  of a free nature an d  not that it
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was free f r o m  all rent an d  conditions, as its name s e e m s  to 

imply. The present m e a n i n g  can be r e g a r d e d  as s y n o n y m o u s  with 

absolute ownership. By the end of the 15th c e n t u r y  most of the 

feudal s e r v i c e s  ha d  b een c o m m u t e d  for r e g u l a r  m o n e y  payments, 

often k nown as 'quit rents' for the tenant t h e r e b y  went 'quit' or 

free f r o m  his services. With the fall in the value of money, 

these r ents c e a s e d  to be w o r t h  c o l l e c t i n g  and so the r e l a t i o n s h i p  

with the o v e r l o r d  was g r a d u a l l y  lost. #

The conc e p t  of unfree tenure came about a f t e r  the Norman 

conquest w h e r e b y  muc h  of E n g l a n d  was held in 'villeinage', as the 

unfree or servile tenure came to to be termed. Later, the vill e i n 

tenant came to hold not m e r e l y  at the will of the lord, but 

'according to the c u s t o m  of the manor* , Each m anor had its own 

court, and these co u r t s  e v e n t u a l l y  r e c o g n i s e d  that a tenant, even 

if his tenure was unfree, sh o u l d  not lose his land without just 

cause; they als o  rec o g n i s e  his c u s t o m a r y  heirs. Thus, the tenure 

in ville i n a g e  became 'tenure by copy of the court roll' or 

'copyhold' , for it was in the manorial court rolls that the 

tenant's name was inscribed. Transfer of c o p y h o l d  was e f f e c t e d  by 

'surrender an d  admittance'; the t r a n s f e r o r  'surrendered' his 

lands to the lord who the n  'admitted' as tenant the person 

nom i n a t e d  by the transferor, that is a conv e y a n c e  was e f f ected 

by e n t r y  in a 'register'. Thus, a c o p y h o l d  h a d  the 

essential element of a r e g ister of title in that a t r a nsfer 

could only be e f f e c t e d  by registration, w h e r e a s  f r e e h o l d  titles 

bad to be p r o v e d  by i n v e s t i g a t i n g  past ev e n t s  a n d  t r a n s a c t i o n s  

e v i d e n c e d  only by deeds, with all the d i f f i c u l t i e s  of proof.
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However, the s y s t e m  of c o p y h o l d  tenure e n d e d  w ith the r e f o r m i n g  

legislation of 1922-1925. A f t e r  1925, the g r e a t e r  part of Engl i s h  

land was hel d  by socage tenure, a c o n s i d e r a b l e  part was subject 

to c o p y h o l d  tenure, while the rem a i n d e r  was held e i t h e r  in grand 

serg e a n t r y  or in frankalmoin, or was a f f e c t e d  by the peculiar 

customs of gravelkind, b o r o u g h - E n g l i s h  or ancient demense. The 

Law of P r o p e r t y  Acts 1922 an d  1925 c o n v e r t e d  c o p y h o l d  and ancient 

demense into socage tenure; they a b o l i s h e d  gravelkind, borough- 

English, an d  all other c u s t o m a r y  m o d e s  of descent: a n d  they 

pur p o r t e d  to a b o l i s h  frankalmoin. 1 A Thus the law of ten u r e  is n o w  

both s i m p l e r  and of less s i g n i f i c a n c e  t h a n  it was before 1926, 

with only one f o r m  of tenure - namely socage. It is of less 

s i g n i ficance because all the tenurial i n c i d e n t s  (including 

escheats) have been abolished, so that there is no induc e m e n t  for 

private individual to prove that he is the lord of land. The 

theory of tenure n o w  b e c o m e s  of a c a d e m i c  interest d e s p i t e  the 

great part that it has p l a y e d  in the h i s t o r y  of E n g l i s h  land law. 

It no longer r e s t r i c t s  the tenant in his free e n j o y m e n t  of the 

l a n d . 1E

Under e a r l i e r  E n g l i s h  law, it was d i fficult if not impossible  

to re g a r d  eit h e r  the tenant or his lord as the owner of the land 

itself. The land could not be owned by the tenant, since it was 

r ecoverable by the lord if the tenurial s e r v i c e s  were not 

performed; it c o u l d  not be o wned by the lord, since he had no 

c l a i m  to it as long as the tenant f u l f i l l e d  his duties.
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The t r u t h  is that E n g l i s h  law has never a p p l i e d  the c o n c e p t i o n  of

own e r s h i p  to land. 'Ownership' in this context s i g n i f i e s  a title

to a subject-matter, w h e t h e r  movable or immovable, that is good

against the whole world. This p o s i t i o n  is i l l u s t r a t e d  by the

Roman d o c t r i n e  of d o m in iu m , under w hich the d o m in u s  was e n t i t l e d

to the a b s o l u t e  an d  e x c l u s i v e  right of p r o p e r t y  in the land.

P o s s e s s i o n  on the other hand was r e g a r d e d  as f u n d a m e n t a l l y

different - n i h i l  com m une h a b e t  p r o p r i e t a s  cum  p o s s e s s i o n s  -  and

though it was a d e q u a t e l y  protected, the r e m e d i e s  a v a i l a b l e  were

personal, not real. Thus E n g l i s h  law, in a n a l y s i n g  the r e l a t i o n

of the tenant to the land, has d i r e c t e d  its a t t e n t i o n  not to

ownership, but to possession, or, as it is ca l l e d  in the case of

land, s e i s i n .  Thus, all t i t l e s  to land are u l t i m a t e l y  b a s e d  upon

p o s s e s s i o n  in the sense that the title of the man s e i s e d  preva i l s

against all who can s h o w  no better right to s e i s i n .  S e i s i n  is the

root of title, and it may be said without undue e x a g g e r a t i o n  that

so far as land is c o n c e r n e d  there is in E n g l a n d  no law of

ownership, but only a law of p o s s e s s i o n . 1e

"...'seisin'... is an enjoyment of property based upon title, and is not 
essentially distinguishable from right".17 Thus the English actions for 
the recovery of land, called in early days r e a l  a c t io n s , have 
consistently and continuously turned upon the right to possession. All 
that the plaintiff need to do is prove that he has better right to
possession than the defendent, not that he has a better right than
anybody else. If for example, he is ejected by the defendent, he will 
recover by virtue of his prior possession, notwithstanding that a 
still better right may reside in some third person.1®

TH E P R E -C O L O N IA L  L A N D  O W N E R S H IP  P O L IC Y  I N  M ALAYA

Before the B r i t i s h  i n t e r v e n t i o n  into the M a l a y  states, land

o w n e r s h i p  t h e r e i n  was b a s e d  on c u s t o m a r y  tenure system. The

phrase 'customary land tenure' is widely u sed but s e e m s  to have

no u n i v e r s a l l y  a c c e p t e d  definition. L e g i s l a t u r e s  for example,
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define the t e r m  as 'current c u s t o m a r y  usage' , ' customary law' , or 

'native la w  an d  c u s t o m ' . These expressions, however, t h e m s e l v e s  

require definition. G h a n a  for example, defi n e s  c u s t o m a r y  law as 

"rules of law w h i c h  by c u s t o m  are a p p l i c a b l e  to p a r t i c u l a r  

c o m m u n i t i e s . . . " 19 —  there still remain many u n a n s w e r e d  question, 

p a r t i c u l a r l y  the m e a n i n g  of custom. The Malawi L a n d  Act, 1965 

defines c u s t o m a r y  land as "land held, o c c upied or use d  under 

c u s t o m a r y  law". The Kenya Land A d j u d i c a t i o n  Act 1968 in d e f i n i n g  

'groups' also r e f e r s  to "land under r e c o g n i s e d  c u s t o m a r y  law ". 

The preamble to the Lan d  Tenure Ordinance of the N o r t h e r n  State 

of Nigeria c o n t a i n s  the phrase: "Whereas it is e x p e d i e n t  that 

e x i sting native c u s t o m s  with regard to the use a n d  o c c u p a t i o n  of 

land sh o u l d  ... be p r e s e r v e d  ".20

A law lexicon d e f i n e s  'custom' as " u n w r i t t e n  law e s t a b l i s h e d  

by long u s a g e " , 21 but the q u e s t i o n  is how long must a c u s t o m  be 

used before it is e s t a b l i s h e d  as a law ? In E n g l a n d  for example, 

to have the force of law a c u s t o m  must have e x i s t e d  for so long 

as that "the m e m o r y  of man runneth not to the c o n t r a r y  " . 22 

Although c u s t o m  is an important source of law in e a r l y  times, its 

importance c o n t i n u o u s l y  d i m i n i s h e s  as the legal s y s t e m  grows, a n d  

in many c o u n t r i e s  c u s t o m  has alre a d y  been largely r e p l a c e d  by 

case law or statute. A c c o r d i n g  to S . R o w t o n  Simpson, 23 this 

process is i n evitable but is s e l d o m  r e c o g n i s e d  in d e v e l o p i n g  

cou n t r i e s  because m a n y  people tend to regard as c u s t o m a r y  law 

what is in r e a l i t y  case law or statute; the h istorical so u r c e  or 

origin of law is c o n f u s e d  with the legal source f r o m  w h i c h  it 

obtains its sanction.
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L a w  o b t a i n s  its s a n c t i o n  fro m  three legal sources: it is

e n f orced because it is c u s t o m a r y  law, or case law, or enac t e d

law. C u s t o m a r y  law tends to become case law and then enac t e d

law. ̂  At the beginning, c u s t o m a r y  law was e n f o r c e d in the

cu s t o m a r y  courts, or eve n  mer e l y  by social p r e ssure as it is 

r e cognised as legitimate by the community. As a formal court 

s y s t e m  d e v e l o p s  the c u s t o m  will derive its legal force f r o m  

precedent, that is f r o m  the fact that the court has a l r e a d y  

decided that p a r t i c u l a r  issue in a cert a i n  way. Historically, the 

law rema i n s  'custom' , but legally it becomes ‘case law' or

' p r e c e d e n t ' . This is a normal proc e s s  of evolution. In a number 

of c o u n t r i e s  (Northern Nigeria, Ghana, Si e r r a  Leone, Tanzania,

among others), e x p r e s s  p r o v i s i o n  has been made for the 

de c l a r a t i o n  of c u s t o m a r y  la w  by the ap p r o p r i a t e  t r a d i t i o n a l  body 

or local a u t h o r i t y . T h e s e  d e c l a r a t i o n s  when they have been 

gazetted, have the force of law which is, of course, 'enacted 

law', th o u g h  it is still c a l l e d  c u s t o m a r y  law. In the m o d e r n  day 

legal system, this p r o c e d u r e  is not really suitable for p r o d u c i n g  

land law s u i t e d  to m o d e r n  condition. It cannot provide a

substitute to the u n i f o r m  national land la w  w h i c h  we will disc u s s  

later in the Chapter. In short, it can be c o n c l u d e d  that any

attempt to define c u s t o m a r y  law is b ound to be v ery confusing. 

For this r e a s o n  it will be safer, and less c o n f u s i n g  if the 

essential nature of c u s t o m a r y  land tenure were to be d e s c r i b e d  - 

a task to w h i c h  we will turn.

'Customary tenure' is som e t i m e s  c a l l e d  'communal tenure',

because of this ' c ommunity owership' , but land in c u s t o m a r y  

tenure is s e l d o m  c o m m u n a l l y  o c c u p i e d  and used by the g r o u p  as a
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whole, except in respect of grazing rights. There are c e r t a i n 

rights which are a t t r i b u t e d  to c u s t o m a r y  land. Some of the 

examp l e s  of these r i g h t s  are the right to b u i l d  a house, the 

right to g r o w  c r o p s  and above all, the right to excl u d e  all other 

persons f r o m  the land. In strict c u s t o m a r y  law, s u c h  r i g h t s  as 

these may be i n d i v i d u a l l y  e x e r c i s e d  with the consent of everyone  

else in the group; in practice, the group works out a m e t h o d  of 

giving t his cons e n t  - u s u a l l y  t h r o u g h  the head of the g r o u p  or 

its land a u t h o r i t y  - an d  as development advances, the individual 

tends to acqu i r e  more and more f r e e d o m  f r o m  g r o u p  control until 

it may be said that individual o w n e r s h i p  has been e s t a b l i s h e d . 2 ® 

C u s t o m a r y  tenure is in a constant proc e s s  of evolution. The 

trend is u s u a l l y  t o w a r d s  a g r e a t e r  c o n c e n t r a t i o n  of r i g h t s  in the 

individual and a c o r r e s p o n d i n g  loss of control by the c o m m u n i t y  

as a whole. In t his regard, Lu g a r d  d e s c r i b e d  the proc e s s  as 

follows:

"In the earliest stage the land and its produce is shared by the 
community as a whole; later the produce is the property oi the family or 
individual by whose toil it is won, and the control of the land becomes 
vested in the head of the family. Vhen the tribal stage is reached, the 
control passes to the chief, who allots unoccupied lands at will, but is 
not justified in dispossessing any family or person who is using the 
land. Later still, especially when the pressure of population has given 
to the land an exchange value, the conception of proprietary rights in it 
emerges, and sale, mortgage, and lease of the land, apart from its 
user,is recognized...These processes of natural evolution, leading up to 
individual ownership, may I believe, be traced in every civilization 
known to history."27

This description, however, has been c h a l l e n g e d  and, in fact, 

it has bee n  s u g g e s t e d  that in some societies, t e n u r e s  have in 

fact a c t u a l l y  e v o l v e d  f r o m  the opposite direction, f r o m  

individual to communal r i g h t s . 2 ®
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It can be g e n e r a l l y  a c c e p t e d  that in t heir earliest 

begin n i n g s  all s o c i e t i e s  r e g a r d e d  land as b e l o n g i n g  c o r p o r a t e l y  

to the social group, whet h e r  this was a tribe, village, 

lineage or family. In Malaysia, for example, due to the rapid 

pace of political, social, an d  economic change, it is n e c e s s a r y  

to replace c u s t o m a r y  te n u r e  because it impedes development, 

p a r t i c u l a r l y  where i n d i v i d u a l i s a t i o n  is a l r e a d y  well advanced. In 

the case of c u s t o m a r y  land in Negri S e m b i l a n  and Malacca, for 

example, the f o r m  of title p r e s e r v e s  the individual r i g h t s  of the 

co m m u n i t y  in its lands.

In 1891, Sir W i l l i a m  Maxwell introduced two forms of title 

registration, one for 'European lands' and the o ther for lands 

held under c u s t o m a r y  tenure; the latter was little more than the 

rec o r d i n g  of o c c u p a t i o n  (with the quit-rent payable) by the 

Collector, wit h  a r e c o r d  office in each district. The right 

con f e r r e d  by such recording, a l t h o u g h  t r a n s f e r a b l e  and 

transmissible, was m e r e l y  a right to the o c c u p a t i o n  of the land 

and could not be leased or charged. The M u k lm  Register, as this 

record was called, was i n t r o d u c e d  in 1897 and f r o m  that date the 

tenure of these lands has t e n d e d  to approp r i a t e  to that of the 

E u ropeans lands (where the s y s t e m  intro d u c e d  was free of the 

c o m p l e x i t i e s  of E n g l i s h  land law). To-day, there is no 

essential d i f f e r e n c e  b e t w e e n  the two, and a p e r s o n  r e g i s t e r e d  in 

the M u k im  R e g i s t e r  can charge or otherwise deal wit h  his land as 

Ee wishes.

In some c o u n t r i e s  s u c h  as Ethiopia, Kenya and Lesotho 

(formerly Basutoland) , the i n s e c u r i t y  of tenure w h i c h  resu l t s 

fro m  the u n c e r t a i n t y  of c u s t o m a r y  land law, is o ften a m ajor

118



obstacle to development. 23 Without s e c u r i t y  of tenure there is no 

incentive to d e v e l o p  or improve agri c u l t u r a l  techniques; and 

there may eve n  be a posit i v e  dis i n c e n t i v e  as, for example in 

L e s o t h o 30 where, if a c u l t i v a t o r  improves the p r o d u c t i v i t y  of his 

land, he may find that his land allotment is t hen reduced. 

Another d i s a d v a n t a g e  is that the u n c e r t a i n  a r r a n g e m e n t s  of 

cus t o m a r y  land law impede the ex t e n s i o n  of a g r i c u l t u r a l  credit, 

for a l t h o u g h  there may be official a g e n c i e s  w h i c h  will advance 

loans on the s e c u r i t y  of the farmers c h a r a c t e r  or his chattels, 

commercial b anks will insist on land as a s e c u r i t y  a n d  this can 

be p r o v i d e d  only by r e g i s t e r e d  title.

For c u s t o m a r y  land to be s e c u r e l y  owned by the h o l d e r  there 

should be some control of d e a l i n g  thereof by the o wner a l t h o u g h  

free d o m  of d i s p o s i t i o n  is r e g arded as an essential att r i b u t e  of 

ownership. One of the principal merits of r e g i s t r a t i o n  of title 

is it makes d e a l i n g  simple, cheap, and certain, an d  thus promo t e s 

'mobility' in land transfer. However, this f r e e d o m  must be 

denied, or at least s e v e r e l y  restricted, if p e a s a n t s  are not to 

lose t heir lands. It has b een shown that there is no more c e r t a i n 

way of d e p r i v i n g  a peasant of his land than to give h i m  a secure 

title and make it as r e a d i l y  n e gotiable as a bank-note. In India, 

Burma, and the U n i t e d  S t a t e s  for example, where no control was 

e x e rcised when individual o w n e r s h i p  was first i n t r o d u c e d  amongst 

the indi g e n o u s  people, much lands were lost to n o n - c u s t o m a r y  land 

holders. In the Un i t e d  States, land in Indian ownership, 

individual or tribal d e c l i n e d  f r o m  138 m i l l i o n  a cres in 1887 to 

48 m i l l i o n  a cres in 1 9 3 4 . 31 In N e w  Z e a l a n d  an d  Malaysia, the 

passage of c u s t o m a r y  laws "bo restrict land d e a l i n g s  wi t h i n
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cu s t o m a r y  a r e a s  i n t r o d u c e d  an element of control by p r o h i b i t i n g  

such lands b e i n g  t r a n s f e r r e d  to n o n - n a t i v e s  or to t hose who are 

not e n t i t l e d  to h o l d  land u n d e r  the c u s t o m a r y  e n a c t m e n t . ® 2 In 

Sudan, it was p r o v i d e d  in 1905 that native land c o u l d  not be sold 

without the approval of the a d m i n i s t r a t i v e  authorities. In 

Uganda, K enya and Malawi, s i m i l a r  p r o v i s i o n s  were confined- to 

t r ansfers to n o n - n a t i v e s . 33

In Malaya, these c u s t o m a r y  r ules were d e r i v e d  f r o m  long 

e s t a b l i s h e d  p r a c t i c e s  w h i c h  were r e l a t e d  to the acquisition, use 

and disposal of a g r i c u l t u r e  land. Under these rules, e v e r y  me m b e r  

of the c o m m u n i t y  had the right to make use of land so long as it 

was not b eing c u l t i v a t e d  b y  someone else and the e x a c t i o n s  

deman d e d  by the Sultan, Chief an d  some other authority, were 

paid.

Ac c o r d i n g  to M a x w e l l 3'4, the right of o w n e r s h i p  to the land 

was absolute, as long as o c c u p a t i o n  c o n t i n u e d  or as long as 

the land bears s i g n s  of c u l t i v a t i o n  or the land was 'brought 

a l i v e 1 ( t a n a h  h i d u p ) .3S The k a m p u n g  was made up of individual 

holdings a n d  communal o w n e r s h i p  in c u l t i v a t i o n  of land did not 

exist. The size of a h o l d i n g  was d e t e r m i n e d  by the n eeds of 

the family a n d  r a r e l y  e x c e e d e d  two or three a c r e s  of p a d d y  land 

and an o r c h a r d  of a f e w  coco n u t  trees. Once the land was 

aba n d o n e d  or r e m a i n e d  uncultivated, it would be forfeited. The 

Sultan too c o u l d  s eize e i t h e r  c rops or land for n o n - p a y m e n t  of 

r ents on c u l t i v a t e d  land. T here were regional s u l t a n a t e s  an d  the 

c u l t i v a t o r s  became s u b j e c t s  of their local r a j a s  an d  were 

R e q uired by c u s t o m  to p a y  h i m  o n e - t e n t h  of their crops. Their 

usufruct r i g h t s  r e m a i n e d  in effect as long as they p a i d  their
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I

regular d u e s . 33

There were d i f f e r e n c e s  in the above p r i n c i p l e s  of land 

o w n e r s h i p  f r o m  state to state. In Negri S e m b i l a n  and part of 

Malacca, for example, land o w n e r s h i p  and use were c o n t r o l l e d  by 

the s u k u  or cla n  u n d e r  the A d a t  P e r p a t e b  system, w h i c h  o r i g i n a t e d  

fro m  S u m a t r a , ( S e e  C h a p t e r  1 pp. 21-23). In Kelantan, land 

ow n e r s h i p  was more individualised. However, in a r e a s  of p e rmanent 

settlement, there was the d e v e l opment of the concept of 

p r o p r i e t a r y  r i g h t s  f r o m  the original notion of u s u f r u c t u a r y  

r i g h t s . 37" These local p e r m u t a t i o n s  of M alay c u s t o m a r y  land

tenure found c o m m o n  g r o u n d  in that they were c o n s o n a n t  w ith the 

non-monetised, s u b s i s t e n c e  a g r i c ultural c h a r a c t e r  of the e c o n o m y  

in which land was p r i m a r i l y  used and u n d e r s t o o d  as a factor of 

prod u c t i o n  ra t h e r  than as a commercial c o m m o d i t y  for sale or 

e x c h a n g e 3 3 •

In the pre- c o l o n i a l  pe r i o d  there were two t ypes of land 

ownership. Firstly, land was owned by the a r i s t o c r a c y  that is the 

chief who o wned the land i n c luding w a t e r w a y s  and mineral 

contents, in the t e r r i t o r y  he had a u t h o r i t y  over. Any o u t s i d e r  

who wa n t e d  to trade or ope n  up land for m i n i n g  had first to 

obtain p e r m i s s i o n  f r o m  the chief and the n  pay all dues imposed. 

The chief c o u l d  a l s o  have a n y  area within the t e r r i t o r y  worked 

by some m e m b e r s  of his entourage, p a r t i c u l a r l y  the s l a v e s  and 

d e b t - b o n d s - m e n  a n d  collect all produce therefrom. 331 In addition, 

he c o l l e c t e d  gifts, s u r p l u s e s  a n d  r e v e n u e s  f r o m  the people living 

under his jurisdiction. In this case, the right to make 

c o l l e c t i o n s  was a c t u a l l y  not a result of real o w n e r s h i p  of 

land, but was an incident of the political control he had over
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his territory. In fact his right to make the c o l l e c t i o n  was a 

q u i d  p r o  q u o  for m a i n t a i n i n g  order and p r o v i d i n g  p r o t e c t i o n  

and s e c u r i t y  to h i s  subjects. Secondly, the land was owned an d  

o p e r a t e d  by the peasants. U nder this system, a p e a s a n t  o wned as 

much land as he c o u l d  cultivate. In those d ays land was 

abundant and there was no social or r e l igious b a s i s  for i n sisting 

on the right to an y  p a r t i c u l a r  piece of land. A peas a n t  c o u l d  

always move to a n o t h e r  p lace to look for more fertile land in the 

t e r r i t o r y  under the same chief, or he c o u l d  eve n  move to anot h e r 

ter r i t o r y  under a n o t h e r  chief where he felt he c o u l d  get more 

peace and security. Therefore, the concept of land o w n e r s h i p  was 

then a loose one. In contr a s t  with the present time, a peasant at 

that time had no m o t i v a t i o n  to own more land than what he ne e d e d  

to work for the s u b s i s t e n c e  of his family.

t h e  e a r l y  c o l o n ia l  l a r d  o w n e r s h ip  p o l ic y

Brit i s h  i n t e r v e n t i o n  in the M a l a y  s t a t e s  began in 1873, first 

in P erak and later in Selangor, Negri S e m b i l a n  and Pahang. As a 

result of B r i t i s h  i n t e r v e n t i o n  and the s u b s e q u e n t  i mposition of 

British rule in the four M a l a y  states, later k n o w n  as the 

Fed e r a t e d  M alay S t a t e s  < FMS), ■ immigrants f r o m  the M a l a y  

Archipelago, China, India and e l sewhere began to immigrate and 

settle in the p r o t e c t e d  M a l a y  states. This s i t u a t i o n  c h a n g e d  

c o m p l e t e l y  the political, e c o n o m i c  and social c o n d i t i o n s  of 

Peni n s u l a r  Malaysia.

The immigrant p o p u l a t i o n  took to mining, p l a n t a t i o n  

and other c o mmercial a c t i v i t i e s  a s s o c i a t e d  wit h  a d e v e l o p i n g  

colonial type c a p i t a l i s t  economy. Before the in f l u x  of the 

immigrants, land in the M a l a y  econ o m y  had been u t i l i s e d  in small
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ways by M a l a y  peasants, but n o w  it was r a p i d l y  t a k e n  up and 

opened for l arge-scale mineral and agricultural exploitation.

The B r i t i s h  e s t a b l i s h e d  an elaborate administration, s t a f f e d  

by B r i t i s h  o f f i c e r s  and A s i a n  s u b o r d i n a t e s  in o r d e r  to en c o u r a g e 

a c t i v i t y  in land, health, law and other matters. By 1895, road 

and r a i l w a y s  were built in Perak, S e l a n g o r  a n d  Negri S e m b i l a n  

linking the mai n  t owns and v i l l a g e s  within e ach state and the 

states to one another.

The Brit i s h  colonial g o v e r n m e n t  p u r s u e d  f l e xible p o l i c i e s  on 

land and taxation, as well as im m i g r a t i o n  in o rder to attract 

capital and labour. A l i e n a t i o n  of land on e asy terms c o m m e n c e d  

in S e l a n g o r  when it came under British rule in 1874. As regards 

land policies, the S u l t a n  of Selangor, t h r o u g h  his p r o c l a m a t i o n  

on 12th D e c ember 1 874,AO e n c o u r a g e d  Europeans, C h i n e s e  and others 

in the state, to i n t e r  a l i a  open tin or gol d  m ines and to 

undertake a g r i c ultural activities. Lands were g r a n t e d  free of 

p r e m i u m  and taxes on the produce were waived for a t e r m  of three 

years.

Fol l o w i n g  thi s  proclamation, the Su l t a n  of P e r a k  p r o c l a i m e d  a 

similar po l i c y  on land an d  other m a t t e r s  in 1875. “’-1 These 

p r o c l a m a t i o n s  were of course, made on the advice of the B r i t i s h  

R e sidents in the M alay states.

Tin d o m i n a t e d  an d  c o n t r i b u t e d  wholly to the d e v e l o p m e n t  of 

the ne w  colonial e c o n o m y  of the FMS. The r e a l i s a t i o n  that 

d e pendence on tin alone was a r isky e c o nomic s t r a t e g y  led to the 

plant i n g  of coffee, sugar, pepper, toba c c o  and o ther tropical 

crops to su p p l y  bot h  B r i t i s h  and E u r o p e a n  markets. It was h o p e d 

that the c o n c o m i t a n t  of such econo m i c  d iversification, the
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int r o d u c t i o n  of n e w  or larger factors of p r o d u c t i o n  an d  the 

s t i m u l a t i o n  of s u b s i d i a r y  industries w ould have a beneficial 

spread effect on the whole economy."*2 The failure of the E u r o p e a n  

c a p i t a l i s t s  in the t i n  i n d ustry led to n e w  investment in 

p l a n t a t i o n  a g r i c u l t u r e  and a capital e x p o r t - o r i e n t e d  agri c u l t u r a l 

land p o l i c y  by the B r i t i s h  administration. However, the 

government did e n c o u r a g e  n o n - E u r o p e a n  and p a r t i c u l a r l y  Chinese 

e nterprise into the a g r i c u l t u r a l  sector. P l a n t e r s  were a c c o r d e d  

incentives to invest in the Malay States. They were g i v e n  large 

areas of land at a nominal p r e m i u m  and the m i n i m u m  of 

restrictions. I m m i g r a t i o n  po l i c y  was r e l a x e d  to a l l o w  the f low 

of l a bourers f r o m  India a n d  China into the Peninsula. O ther 

incentives to the p l a n t e r s  included gove r n m e n t  loans, the 

cons t r u c t i o n  of a n e t w o r k  of roads and r a i l w a y s  to serv i c e  the 

p l a n t ations and the e s t a b l i s h m e n t  of the planters' e x p e rimental  

agricultural s t a t i o n s  in 1920.

The B r i t i s h  A d m i n i s t r a t i o n  b e l i e v e d  that M a l a y  land tenure 

s y s t e m  was u n s u i t a b l e  for the commercial and i n d u s t r i a l i s e d  

capitalist e c o n o m y  that t hey created. Accordingly, in 1891 the 

British A d m i n i s t r a t i o n  i n t r o d u c e d  a W e s t e r n - t y p e  tenure s y s t e m  

to regulate land o w n e r s h i p  an d  land d e a l i n g s  in the M a l a y  states. 

Under the n e w  land tenure system, a g r i c ultural land was 

a l i e n a t e d  in the f o r m  of a lease for a t e r m  of y e a r s  an d  the 

owners had to p a y  the land premium, s u r v e y  fees a n d  a f i x e d  quit 

r®nt to the government. Initially, d o c u m e n t s  of land tit l e s  b ased 

on the d eeds s y s t e m  of E n g l i s h  land law were issued. These titles  

p r o vided land h o l d e r s  wit h  permanent, h e r itable a n d  t r a n s f e r a b l e  

r ights to the land. B e g i n n i n g  f r o m  1896, the T o r r e n s  s y s t e m
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was i n t r o d u c e d  to repl a c e  the obsolete d eeds s y s t e m  of the 

E n g l i s h  land law. ̂

The first atte m p t  to protect the M alay p e a s a n t s  f r o m  losing 

their land to o t h e r  c o m m e r c i a l l y  more e x p e r i e n c e d  other racial

groups was the ena c t m e n t  of the S e l a n g o r  Land Code in 1891. The 

Code sought to ensure that no other c o m m u n i t y  c o u l d  buy or have 

any rights to the land h e l d  by the Malay p e a s a n t s  and the rights 

of t r a n s m i s s i o n  of w hich w o u l d  be c o n f i n e d  only to Muslims. The 

framers of the l e g i s l a t i o n  felt that to provide the Malays with 

full p r o p r i e t a r y  rig h t s  w o u l d  result in the misuse of these 

rights or t h e i r  d i v e s t m e n t  to other gr o u p s  wit h  money. They 

argued-“-“- that e v e r y t h i n g  s h o u l d  be done to prevent Malays 

mortg a g i n g  t heir h o l d i n g s  and then in default of payment, being 

ejec t e d  and their places t a k e n  by Chinese, C h e t t i e r s  an d  others. 

They feared that such an e v e n t u a l i t y  might t r a n s f o r m  the 

inhabi t a n t s  of S e l a n g o r  for whose benefit the B r i t i s h 

p u r p o r t e d l y  i n t e r v e n e d  in the state into a c l a s s  of v a g r a n t s “ 5 

in their own country. However, in 1891, a f t e r  V . E .M a x w e 1 1 1 s 

departure f r o m  Selangor, the p rotective p r o v i s i o n  was r e p e a l e d  

with the i n t r o d u c t i o n  of L a n d  R e g u l a t i o n s  1897, c o m m o n  to the 

four FMS states. The issue of a special tenure for the Ma l a y s  was 

not ra i s e d  a g a i n  until 1910 wit h  the i n t r o d u c t i o n  of the Malay  

R e s e r v a t i o n s  Enactment.

f a c t o r s  in f l u e n c in g  t h e  l a n d  o w n e r s h ip  p o l ic y
D U R IN G  TH E  C O L O N IA L  P E R IO D  ( 1 8 9 0 - 1 9 5 6 )

T h e  I n f l u x :  o f  Im m ig r a n ts

The influx of i m m i g r a n t s  led to the increase in n o n - M a l a y  

Population. The first c e n s u s  of 1891 r e v e a l e d  a p o p u l a t i o n  of
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418,527 in the four F M S , a  t h r e e - f o l d  increase over the 

e s t i m a t e d  p o p u l a t i o n  p r i o r  to Brit i s h  intervention. The Chinese 

in S e l a n g o r  o u t n u m b e r e d  the Malays two to one, while in P erak  

and Sungai Ujong, the C h i n e s e  e q u a l l e d  the Malays. By 1891, the 

non - M a l a y  p o p u l a t i o n  in the FMS a c c o u n t e d  for 44% of the total 

population, out of w h i c h  the Chinese alone c o n s t i t u t e d  39%. The 

immigrant p o p u l a t i o n  was involved in varied e c o n o m i c  a c t i v i t i e s  

which were a l i e n  to the M a l a y  states, suc h  as in mining, 

p l a n t a t i o n  and other c o mmercial e n d e a v o u r s  a s s o c i a t e d  with an 

e m e r g i n g  c o l o n i a l - t y p e  c a p i t a l i s t  economic system.

In the p r e - c o l o n i a l  M a l a y  e c o n o m y  land had been used in small 

lots by gr o u p s  of M a l a y  peasants, but with the i n t r o d u c t i o n  of a 

capitalist e c o n o m i c  s y s t e m  by the British, a great deal of land 

was q u i c k l y  t a k e n  up and op e n e d  for l a r g e - s c a l e  mineral and 

agricultural exploitation. N ew s e ttlement with n e w  tow n  cent r e s  

emer g e d  and old ones were re-developed. These n e w  s e t t l e m e n t  

p a t terns were g r e a t l y  d i f f e r e n t  f r o m  those of a t r a d i t i o n a l  Malay 

k a m p u n g  (village).

The 1901 c e n s u s  s h o w e d  the total p o p u l a t i o n  of the FMS as 

©78,595, an increase of 62 %  over the 1891 figure. ,<te By 1905, the 

p o p u l a t i o n  was 850, GOO"*®. Thus, the influx of i m m i g r a n t s  into the 

Malay st a t e s  c h a n g e d  the p a t t e r n s  of land o w n e r s h i p  in P e n i n s u l a r  

Malaysia.

I n f l u e n c e  o f  p l a n t a t i o n  a g r i c u l t u r e

The s e c o n d  great i n fluence on land o w n e r s h i p  p o l i c y  d u r i n g  

the e a r l y  c o l onial p e r i o d  was the p l a n t a t i o n  agriculture. In the 

1890's, the fail ure of co f f e e  and gl o o m y  p r o s p e c t s  of the other 

e s t a b l i s h e d  crops, t o g e t h e r  w ith the c o n t i n u o u s  high p rice of
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rubber, led the g o v e r n m e n t  to offer land on g e n e r o u s  terms 

for rubber plantation. Thus, large areas of land were p l a n t e d  

with rubber, ei t h e r  in its own n ewly o p e n e d  e s t a t e s  or 

interplanted with o ther c r o p s  on the older plantations. By 1905 

it was e s t i m a t e d  that more t h a n  40,000 a c r e s 50 were u nder rubber.

It was agriculture, however, which brought in grea t e r  

revenues to a large nu m b e r  of people than tin mining. It was 

this additional income p r o v i d e d  by agriculture, w hich e n a b l e d  the 

pace of de v e l o p m e n t  in the colonial econ o m y  begun by tin a c t i v i t y  

to be sustained. The M a l a y s  then r e g a r d e d  land as a source of a 

s ubsistence c r o p s  and di d  not re g a r d  land as a comme r c i a l  asset 

until the s c r amble t h e r e a f t e r  reac h e d  its height d u r i n g  the 

plan t a t i o n  rush.

The popular myt h  that only a body of E u r o p e a n s  c o u l d  bring 

brains, en e r g y  and m o n e y  to undertake the agr i c u l t u r a l 

development of the M a l a y  states r e s u l t e d  in an earnest 

p lantation rub b e r  rush. There ensued fran t i c  a c t i v i t y  as 

planters, speculators, a d v e n t u r e r s  and an a s s o r t m e n t  of other 

people, flooded the w e s t e r n  states, buying and s e l l i n g  land and 

planting new fields and c o n v e r t i n g  old ones. In the y e a r s  1905 

and 1909, rubber acreage in the FMS in c r e a s e d  s e v e n - f o l d  and at 

the end of 1909 there was a total of 377 e s t a t e s  with a c o m b i n e d  

area of h a l f - a - m i 11 ion a c r e s . ® 1 Du r i n g  thi s  period, land was 

ali e n a t e d  at very low p r e m i u m  a l t h o u g h  land r e n t s  an d  p r e m i u m  

were a d j u s t e d  u p w a r d s  twice b e t w e e n  1904 an d  1906 to b r i n g  prices 

nearer to the actual market value. However, the ne w  land rates 

were still lower t han the g o v e r n m e n t  p r e s c r i b e d  one and a c t u a l l y  

benefited many p l a n t e r s  by b u r d e n i n g  t h e m  least d u r i n g  the first
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years of c u l t i v a t i o n  and h e a v y  costs. The P l a n t e r s  L o a n  Fund 

which was set up in 1904 made large a m o u n t s  of capital c h e a p l y  

and e a s i l y  a v a i l a b l e  to the planters. In this way, more rubber  

esta t e s  were d e v e l o p e d  and the estate se c t o r  used up most of the 

good and fertile land. G o o d  lands wit h  r oad f r o ntage were 

ali e n a t e d  to plantation. M a n y  p e a sants s o l d  t h e i r  land to the 

estate se c t o r  w h i c h  n e e d e d  t h e m  for rubber plantations. N u m erous 

land brok e r s  s c o u r e d  the c o u n t r y s i d e  and man y  p e a s a n t s  were lured 

into s e l l i n g  t h e i r  lands. Some of these s a l e s  were made by 

peasant i m m i g r a n t s  who o b t a i n e d  land with the i n t e n t i o n  of 

dis p o s i n g  of the same for q uick fortune. Some of the p e a s a n t s  

sold their t raditional p a d d y  fields to take a d v a n t a g e  of the 

economic b o o m  as land p r i c e s  peaked.

As the sale of a g r i c u l t u r a l  land by the M a l a y  p e a s a n t s  was 

contrary to the B r i t i s h  a d m i n i s t r a t i o n  p l a n  of a s e t t l e d

peasantry, the Malay R e s e r v a t i o n s  Enactment was p a s s e d  in 1913.

T i n  M in in g -  I n d u s t r y

A t hird a n d  m ajor i n fluence on the colonial land o w n e r s h i p  

policy was the d e v e l o p m e n t  of the tin m i n i n g  i n d u s t r y . T h e  

remarkable d e v e l o p m e n t  of tin industry in the FM S  g r e a t l y  

a f f ected the land o w n e r s h i p  p a t t e r n s  of the four M a l a y  s t a t e s  and 

benef i t t e d  the state g o v e r n m e n t s  financially.

In 1895, the reve n u e  of the g o v e r n m e n t s  of Perak, Selangor, 

and Negri S e m b i l a n  f r o m  tin a m o u n t e d  to more t han one m i l l i o n  

dollars. T h o u g h  P a h a n g  e a r n e d  less f r o m  ti n  mining, tin was also 

an important c o n t r i b u t o r  to its revenue. In 1895, t i n  e x p o r t s  

amo u n t i n g  to $ 2 7 , 7 1 4 , 4 9 2  a c c o u n t e d  for 89% of the value of 

total export trade of the FMS. Therefore, tin c o n s t i t u t e d  the
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financial base upo n  w h i c h  the colonial capi t a l i s t  edif i c e  of the 

FMS was constructed.

Tin m i n i n g  r e q u i r e d  large amou n t s  of capital. As a result, 

the miners were m o s t l y  the E u r o p e a n s  and Chin e s e  miners, who had 

the n e c e s s a r y  capital. T here were very fe w  Malays in the tin 

trade because they lacked capital.

In tin areas, e m p l o y m e n t  in the mines was o ften more 

profitable t h a n  w o r k i n g  in the fields, r e s u l t i n g  in many 

instances of n o n - c u l t i v a t i o n  of a l i e n a t e d  a g r i c u l t u r e  land. 

Furthermore, peasants' lands w h i c h  were likely to have tin 

depos i t s  were t a k e n  over by the government for a l i e n a t i o n  to the 

miners. P e a s a n t s  ow n i n g  s u c h  land were als o  induced to sell t h e m  

to the miners.

There were important s t ructural chan g e s  in the tin industry 

over the years. Initially, the industry was d o m i n a t e d  by Chinese  

miners who p o s s e s s e d  the labour resources, financial supp o r t  and 

e n t r e p r eneurial a b i l i t y  to operate tin mines. By the b e g i n n i n g  of 

the 20th century, however, labour became s c a r c e r  and more 

expensive. Rich surf a c e  d e p o s i t s  suitable for intensive mining 

by Chinese lab o u r e r s  b egan to run out and the Chinese m i n e r s  were 

also a d v e r s e l y  a f f e c t e d  by the n e w  g o v e r n m e n t  fiscal a n d  mining 

policies. Chin e s e  tin o p e r a t i o n s  were r e p l a c e d  by W e s t e r n  mining  

enterprise with s u p e r i o r  t e c h n o l o g y  and a grea t e r  capital which 

co n t r i b u t e d  23% of the 43, 149 tons p r o d u c e d  in the FMS in 1910. 

B e ginning f r o m  1910 tin was the most important source of revenue 

of the state governments.

By the 1890's, the s i t u a t i o n  had become so s e r i o u s  that the 

British A d m i n i s t r a t i o n  t o o k  the first s t e p  to protect peasant
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agricu l t u r e  f r o m  m i n i n g  a c t i v i t i e s  by i n t r o d u c i n g  a M i n i n g  Code 

in 1895.

The P e r a k  M i n i n g  Code, 1895 was a i m e d  at e x t e n d i n g  

the powers of the a d m i n i s t r a t i o n  over the min i n g  i n d ustry to 

introduce more s c i e n t i f i c  and less wasteful m i n i n g  t e c h n i q u e s  

and to ensure that the g r a n t i n g  of water l i c ences to miners 

would not interfere w i t h  the rights of p addy p l a n t e r s  and 

irrigation works.

In 1899, there was pa s s e d  a Federal M i n i n g  E n a c t m e n t  which 

e x t ended the P e r a k  M i n i n g  Code to all the other FMS. While the 

Perak Mi n i n g  Code p r o h i b i t e d  the government f r o m  in t e r f e r i n g  

with a g r i c ultural h o l d i n g s  or handing t h e m  over to min e r s  whilst 

large tracts of u n c u l t i v a t e d  lands were still available, s e c t i o n 

96 of the FMS L and C o d e 6"“- c i r c u m v e n t e d  this p r o t e c t i v e  p r o v i s i o n  

by e m p o w e r i n g  the State Council to decide when m i n i n g  should 

have p r i o r i t y  over agriculture.

S e l f - S u f f i c i e n c y  I n  R i c e  P r o d u c t i o n

The fourth factor which influenced the Colonial po l i c y  on 

land o w n e r s h i p  was the need for s e l f - s u f f i c i e n c y  in food 

p roduction for the g r o w i n g  p o p u l a t i o n  in the Malay states. As a 

result of the m i n i n g  a n d  p l a n t a t i o n  i ndustries a n d  the flexible 

policy on immigration, the p o p u l a t i o n  of the FMS inc r e a s e d  by 

leaps and bounds; by 1921, it was 1,324,890 and in 1931 it s t o o d 

at 1 , 7 1 3 , 1 0 0 . 66

The only way of f e e d i n g  the i n c reased p o p u l a t i o n  without 

s p e n d i n g  fore i g n  e x c hange on the import of food was to enc o u r a g e 

the local p o p u l a t i o n  to g r o w  s u fficient food.

To achieve s e l f - s u f f i c i e n c y  in rice production, the colonial
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government sought to sti m u l a t e  peasant a g r i c u l t u r a l  develo p m e n t 

by o f f ering t h e m  v a r i o u s  incentives. One of the i n c e n t i v e s  was 

making land e a s i l y  a v a i l a b l e  at a very low land p r e m i u m  to 

cultivators. The o ther ince n t i v e s  were rent e x e m p t i o n  for a 

number of y ears f o l l o w e d  by low rates of land rent fixed in 

perpetuity, long t e r m  leases and light t a x a t i o n  of a g r i c u l t u r e  

p r o d u c e .

The for e g o i n g  i n c e n t i v e s  notwithstanding, the Chin e s e  and 

Indians p r e f e r r e d  to wor k  in tin mines and ru b b e r  esta t e s  

r e s p e c t i v e l y  for r e a s o n s  m e n t i o n e d  above and the Malays c o n t i n u e d  

to cultivate p addy suff i c i e n t  in q u a n t u m  to support t heir own 

families only. As a result, the colonial o b jective of o b t a i n i n g  

rice s e l f - s u f f i c e n c y  failed, rice still had to be imported fro m  

Thailand, Bengal, an d  Burma. Incidently, it may be n oted that the 

British policy of p r o v i d i n g  Ma l a y s  with incen t i v e s  to c u l tivate  

only paddy, has led to the Malays being rural i n h a b i t a n t s  to this 

day.

T h e  T h r e a t  O f  N o n - M a l a y s

The fifth factor w hich infl u e n c e d  the colonial land o w n e r s h i p 

policy was the threat that the Brit i s h  p e r c e i v e d  the n o n - M a l a y s  

posed to the M a l a y  la n d - o w n i n g  community.

F o llowing B r i t i s h  intervention, the c o m p o s i t i o n  of the 

p o pulation of Malaya c h a n g e d  in conseq u e n c e  of the influx of 

immigrants f r o m  other countries. The immigrants, more 

c a p i t a l i s t i c - m i n d e d  than the Malays, enga g e d  in mining, 

plantation and other commercial a c t i v i t i e s  a s s o c i a t e d  with a 

d e veloping c o l o n i a l - t y p e  c apitalist economy. F o l l o w i n g  the 

formation of the FMS in 1896, the immigrant population, besides
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having the state g o v e r n m e n t s  alienate land to t h e m  on eas y  terms 

and low premium, als o  b e g a n  buying up the peasant lands 

e s p e c i a l l y  p l a n t a t i o n  land an d  many p e a sants m o v e d  out of their 

farms to work in the r u b b e r  pl a n t a t i o n s  w hich were o w n e d  by non- 

Malays. The M a l a y s  did not own much rubber land d u r i n g  this 

period because the colonial government, c o n s i d e r i n g  rubber 

c u l t i v a t i o n  u n s u i t a b l e  for the peasantry, p a r t i c u l a r l y  for the 

Malays d i s c o u r a g e d  rubber c u l t i v a t i o n  by the peasants. However  

the w i d e s p r e a d  sale of peasant land a l a r m e d  the B r i t i s h  The

extent of the land s ales an d  transfers of M a l a y  Lands to non- 

Malays can be s een in A p p e n d i x  2.1. Vari o u s  p r o p o s a l s  to s t e m  a 

process which w ould be d i s a s t r o u s  to Brit i s h  plans for a s e t t l e d  

p e asantry were put f o r w a r d  by British officials.

One of the steps t a k e n  by the colonial a d m i n i s t r a t i o n  to 

discourage potential buy e r s  of Malay land was to endo r s e  on the 

land title an 1 e x p r e s s  condition' that no ru b b e r  was to be 

planted thereon. This was done in respect of all the n ewly 

a l ienated land and it was first implem e n t e d  in Selangor. The 

imposition of this e x p r e s s  c o n d i t i o n  was to the d i s a d v a n t a g e  of 

the peasant landholders, the m a j o r i t y  of w h o m  were Malays. The 

rationale for thi s  move was that the peasant w ould be e n c o u r a g e d  

to turn to crops, other t h a n  rubber, w hich were c o n s i d e r e d  as 

more suitable for the peasantry. In order to e n c o u r a g e  paddy, 

orchard and coconut cultivation, the B r i t i s h  a d m i n i s t r a t i o n  also 

imposed a h i g h e r  rental on rubber land and a lower rent on land 

other than rubber.

The M alay o w n e r s h i p  of land was also t h r e a t e n e d  by the 

c b e t t i a r s  (money lenders) who provi d e d  n eedy p e a s a n t s  w i t h  easy
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credit with, however, h i g h  interest which s o m e t i m e s  r e a c h e d  36% 

or more per annum. The c h e t t i a r s '  e x i stence and t h e i r  p o p u l a r i t y  

with the peas a n t  b e s p e a k s  the i n a d e q u a c y  of g o v e r n m e n t  e f f o r t s  to 

provide credit to the p e a s a n t s . & s . P e a s a n t s  lost t h e i r  lands to 

c h e t t i a r s  w h e n  the latter f o r e c l o s e d  on the peasants' d e f a u l t i n g  

in s e t t l i n g  their loans.

In 1913, land h u n g e r  was a l r e a d y  present in some areas. In 

parts of Negri Sembilan, v i l l a g e s  had reac h e d  t h e i r  m a x i m u m  size 

and p e a s a n t s  were m i g r a t i n g  in se a r c h  of land. In Selangor, only 

two d i s t r i c t s  were left w ith c o n s i d e r a b l e  tr a c t s  of u n a l i e n a t e d  

land an d  p e a s a n t s  were h a r d  put to obtain s u i table alternatives. 

It was these c i r c u m s t a n c e s  that led to the colonial

a d m i n i s t r a t i o n  s e e k i n g  w ays and m eans of p r e v e n t i n g  the 

o w n ership of land held by M a l a y  p e a s a n t s  f r o m  b eing w h i ttled 

away by the non-Malays.

Ma l a y  r e s e r v a t io n s  a n d  i t s  e f f e c t  o n  l a n d  o w n e r s h ip  p o l ic y

T h e  N e e d  f o r  M a l a y  R e s e r v a t i o n s  E n a c tm e n t

The first M a l a y  R e s e r v a t i o n s  Enactment was e n a c t e d  in 1913 

with the m ain o b j e c t i v e  of p r o t e c t i n g  the land o w n e r s h i p  rights  

of the M a l a y s  f r o m  b e i n g  t r a n s f e r r e d  to non-Malays.

The p r e amble to the l e g i s l a t i o n  c o n t a i n s  a brief e x p l a n a t i o n  

of the obj e c t i v e  of the l e g i s l a t i o n  and the c i r c u m s t a n c e s  lead i n g  

to its e n a c t m e n t  and als o  the r e a s s u r a n c e  that the colonial 

government did not in t e n d  to c u r b  legitimate land a c t i v i t y  or to 

prevent the M a l a y  f r o m  p r o f i t i n g  f r o m  sale of land. The 

Enactment, it was declared, was s o l e l y  a imed at p r o t e c t i n g  the 

'birth right a n d  inheritance' of the M a l a y  peasants. It poin t e d  

out that p r o v i s i o n s  to prot e c t  the nati v e s  a l r e a d y  e x i s t e d  in
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l e g i s lations in the N e t h e r l a n d s  East Indies, the P u n j a b  and New 

Zealand. In fact the concept of res e r v i n g  land for the natives 

was not an original one for in such Afri c a n  c o u n t r i e s  as the 

N o r thern T e r r i t o r i e s  of the Gold Coast, N o r t h e r n  Nigeria, 

Tanganyika, Uganda, Sudan, Kenya, and Malawi there e x i s t e d  

statues which had the effect of d e c l a r i n g  all lands in the given 

parts thereof native lands. 6,0

D e a l i n g  in land had to be c o n t r o l l e d  to protect the land 

owners against those who are not only more astute but are also in 

a much s t r o n g e r  b a r g a i n i n g  p o s i t i o n  e c o n o m i c a l l y  and to protect 

the land f r o m  d e a l i n g s  w h i c h  could a d v e r s e l y  affect its u s e . 61 

The former, the m ain r e a s o n  for the e n actment of the Malay 

R e s e r v a t i o n s  Enactment, will be dis c u s s e d  later, while the latter 

will be d i s c u s s e d  in C h a p t e r  4.

C i r c u m s t a n c e s  L e a d i n g  T o  T h e  F o r m u l a t i o n  O f  T h e  M a l a y  

R e s e r v a t i o n s  E n a c t m e n t  1 9 1 3

The colonial a d m i n i s t r a t i o n  hoped that the passage of the 

Malay R e s e r v a t i o n s  E n a ctment of 1913 would, t h r o u g h  the 

im p l e m e n t a t i o n  thereof, s i m u l t a n e o u s l y  achieve the two obje c t i v e s  

of pres e r v i n g  M a l a y  land o w n e r s h i p  by r e s e r v i n g  s p e c i f i c  a reas  

of land to the Malays alone and of e n s u r i n g  c o n t i n u e d  M alay  

settlement in rice a r e a s  to produce e n o u g h  food for the ever 

increasing p o p u l a t i o n  in the Malay states, p a r t i c u l a r l y  in the 

F e derated Malay States.

The colonial governments' e n a c t i n g  a law to protect and 

perpetuate the ri g h t s  of the Malays in land o w n e r s h i p  m a r k e d  a 

departure f r o m  its c o mmitment to the until then r e i g n i n g  ideology  

of e c o nomic laiss e z - f a i r e  posi t e d  on the free pla y  of market
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forces without g o v e r n m e n t  i n t e r v e n t i o n  in e c o n o m i c  activities. 

However, the ch a n g e  had t a k e n  place e s p e c i a l l y  p e r t a i n i n g  to land 

ownership, e a r l i e r  in 1910 or some th i r t y  y e a r s  a f t e r  B r i t i s h  

i n t e r v e n t i o n  in the region. At the time of B r i t i s h  intervention, 

the Malays h a d  been s u b s i s t e n c e  farmers in rice. The s ubsequent  

d evelopment in the mining, rubber p l a n t a t i o n  a n d  o ther sect o r s  

did not benefit the M a l a y s  who r e m ained c o n c e n t r a t e d  in the low 

income se c t o r  of the e c o n o m y  - rice cultivation. Instead the 

introduction of r u b b e r  ha d  a d e l e t e r i o u s  impact on their 

o w nership of land as f o r e i g n  and local rubber c o m p a n i e s  o p e n e d  up 

large areas of v i r g i n  land, p u rchased lands for the rubber

plant a t i o n  f r o m  the local p o p u l a t i o n  i n c luding s e l e c t e d  peasant 

land w hich were p o tential a reas or land a l o n g  lines of

c o m m u n i c a t i o n  or close to p o p u l a t i o n  centres. Initially, the 

British a d m i n i s t r a t i o n  b e l i e v i n g  in e c o n o m i c  l a i s s e z - f a i r e  did 

not interfere with the free market s y s t e m  of land sales. However, 

the vast n u m b e r s  of the p e a s a n t s  who s o l d  their land for q uick  

Honey dur i n g  the first r u b b e r  b o o m  a r o u s e d  fears a m o n g  the 

British that if u n c h e c k e d  this would be d i s a s t r o u s  for the

indigenous peasantry. There r e s u l t e d  several a t t e m p t s  to enact a 

Malay R e s e r v a t i o n s  law - in 1908 and in 1910. The Federal

Secretariat d r e w  the a t t e n t i o n  of the s t a t e s  to the a b s o r p t i o n  

of M alay h o l d i n g s  into r u b b e r  p l a n t a t i o n s  and inqui r e d  about the 

po s s i b i l i t y  of p r e v e n t i n g  the a l i e n a t i o n  of s u c h  lands. The 

Resident h i m s e l f 6,2 and the District Offi c e r  of Ulu Langat were 

among B r i t i s h  o f f i c i a l s  who a d v o c a t e d  land o w n e r s h i p  control as 

they r e g a r d e d  the abse n c e  of the same de t r i m e n t a l  to the

peasants, the p l a n t a t i o n  s e c t o r  and the government.
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The p l a n t a t i o n s  by a c q u i r i n g  the small peasant l a n d - h o i d i n g s 

would be m a k i n g  an u n e c o n o m i c  purchase and by p e r m i t t i n g  the 

transaction, the g o v e r n m e n t  w ould be d e f e a t i n g  its o b j e c t i v e  of a 

permanent agr i c u l t u r a l  population. Birch, in s u p p o r t i n g  the

idea of a special r e s e r v a t i o n  for Malay land o w n e r s h i p

commented:

"To say that it is impossible ... is to forget that these are Malay 
states and that the people have only taken from us a document to evidence 
title."

A C o m m i t t e e  e s t a b l i s h e d  by the g o v e r n m e n t s  of S e l a n g o r  and

P erak in 1911 was of the o p i n i o n  that unless remedial m e a sures

were i n t r o d u c e d  quickly, there would be d i s a s t r o u s  c o n s e q u e n c e s

to the per m a n e n t  s e t t l e m e n t  of Ma l a y s  in the states. The

Committee thought the p r o b l e m  could be s o l v e d : 6 *

(a) By establishing Malay reserves where alienation would be limited to 
persons of the Malay race and Muslim religion only.

<b) By imposing a restrictive condition to be called an 'ancestral
condition' to ensure that no transfer to a non-Malay could take 
place without the written consent of the Collector.

(c) By enabling Malays who held land outside the reserve to exchange 
these lands for reserve land.

The Com m i t t e e  r e c o m m e n d e d  that as an inducement to the Malays 

to take up rese r v e  land, the rent t h e r e o n  be r e d u c e d  without the 

enactment of any l e g i s l a t i o n  for this purpose. However, if the 

f o r egoing p r o p o s a l s  di d  not achieve the d e s i r e d  ends, the 

c o mmittee r e c o m m e n d e d  that fresh l e g i s l a t i o n  be e n a c t e d  a l o n g  the 

lines of s e c t i o n  23 of the 1891 S e l a n g o r  Land Code which 

p r o h i b i t e d  Malays f r o m  d i s p o s i n g  of land b e l o w  the irredu c i b l e  

m i n i m u m  of one acre for e a c h  member of the family.

The a bove r e c o m m e n d a t i o n s  were a c c e p t e d  in 1911 an d  the
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'ancestral condition* was impo s e d  on s e l e c t e d  M a l a y  lands of Ulu 

Langat, K l a n g  and Selangor. There were, however, c o n f l i c t i n g  

views as to w h e t h e r  the M a l a y  R e s e r v a t i o n s  policy, s h o u l d  be 

im p l e m e n t e d  t h r o u g h  l e g i s l a t i o n  or a d m i n i s t r a t i v e  action. Negri 

S e m b i l a n  a l r e a d y  had l e g i s l a t i o n  in the f o r m  of C u s t o m a r y  Tenure 

Enactment w h i c h  p r o t e c t e d  an d  legiti m i s e d  the indi g e n o u s  

Minangkabau land s y s t e m  in K uala P ilah and Tampin, the two a reas 

of t raditional settlement. P rior to the Enactment, the land laws 

of the FMS made no r e f e r e n c e  to the local land c u s t o m s  w h i c h  f o r m  

the basis of the M i n a n g k a b a u  social str u c t u r e  in Negri S e m b i l a n  

and the 1909 e n a c t m e n t  had b e e n  passed as muc h  to prove the goo d  

faith of the B r i t i s h  as to s u pplement the Federal laws. The 

Enactment r e g u l a t e d  all d e a l i n g s  in c u s t o m a r y  land in accor d a n c e  

with the a d a t  of the t r i b e s  a n d  in d oing so it p r o h i b i t e d  the 

disposal of c u s t o m a r y  lands to non-Malays.

In Pahang, the p r o b l e m  was not yet evident, p o s s i b l y  because 

of the s l o w e r  rate of development. In 1911, a c o n f e r e n c e  of 

R e s idents a g r e e d  to cause to be p r e p a r e d  a draft of a law 

n e c essary to p r o hibit the sal e  of ancestral Malay lands to non- 

Malays. The r e a s o n  for the sudden change was not c l e a r  but 

whatever the reason, the d e c i s i o n  of the R e s i d e n t s  led to a n e w  

concept of land o w n e r s h i p  in the Malay states.

Finally, the M a l a y  R e s e r v a t i o n s  Enactment was p a s s e d  in 1913. 

This ena c t m e n t  d i r e c t l y  c o n t r a d i c t e d  the pri n c i p l e  of e c o n o m i c  

l i b e r a l i s m  in the vital m a t t e r  of land. The o p e r a t i o n  of the free 

market s y s t e m  in r e l a t i o n  to the sale of land in M a l a y  

r e s e r v a t i o n  a r e a s  was thus r e s t r i c t e d . eE
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LA N D  O W N E R S H IP  P R O T E C T IO N  UNDER T H E  M A LA Y  R E S E R V A T IO N S  E N A C TM E N T

The first draft l e g i s l a t i o n  of the M a l a y  R e s e r v a t i o n s  

E n actment of April 1912 p r o v i d e d  that no Malay c o u l d  d i s p o s e  of 

his k a m p u n g  land to a n y  n o n - M a l a y  except in the m a n n e r  p e r m i t t e d  

by the Enactment. There were several a m e n d m e n t s  to the draft 

before it was pa s s e d  by the Legisl a t i v e  Council.

The M a l a y  R e s e r v a t i o n s  Enactment, 1913 s a f e g u a r d e d  the 

o w n e r s h i p  of land by the M a l a y s  in the f o l l o w i n g  ways:

<a> The Resident was g i v e n  the power to decl a r e  an y  land 

wi t h i n  the s tate M a l a y  reserve land by virtue of s e c t i o n  

3 of the M a l a y  R e s e r v a t i o n s  Enactment, 1913.

(b> The M alay landowners, whose lands were w i t h i n  the Malay 

r e s e r v a t i o n  area, g a z e t t e d  under s e c t i o n  3 of the 

Enactment, were p r o h i b i t e d  f r o m  c a r r y i n g  out private 

d e a lings in favour of n o n - M a l a y s . ee 

<c)’The disposal or a l i e n a t i o n  of M a l a y  rese r v e  land 

were r e s t r i c t e d  to Ma l a y s  by virtue of s e c t i o n s  8, 9, a n d  

10 of the Enactment.

<d) To d e t e r  potential n o n - M a l a y  p u r c h a s e r s  of M a l a y  reserve  

land, any d e a l i n g s  in land within the r e s e r v a t i o n  are a  by 

non-M a l a y s  was d e c l a r e d  to be null and void.

R e s t r a i n t s  On D e a l i n g s  On M a la y  R e s e r v a t i o n s  L a n d

The M a l a y  R e s e r v a t i o n s  E n a c t m e n t s  of the r e s p e c t i v e  M alay  

states see k  to secure to the Ma l a y s  their i n terests in land. The 

P r o h i b i t i o n  imposed by the M a l a y  R e s e r v a t i o n s  E n a c t m e n t s  of eac h  

state can be c l a s s i f i e d  into p r o h i b i t i o n  against d i s p o s i t i o n  by 

"the state and agai n s t  p r i v a t e  dealings. The p r e s e n t  M a l a y 

r e s e r v a t i o n  pol i c y  of the s t a t e s  is to provide for e x c e p t i o n s  to
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the p r o h i b i t i o n  by p e r m i t t i n g  a l i e n a t i o n  an d  d e a l i n g s  in favour 

of c e r t a i n  s p e c i f i e d  p e r s o n s  an d  bodies a p p r o v e d  by the Ruler- 

in-Council of e a c h  state. As to the m e a n i n g  of the d e c i s i o n  of

the Ruler-in-- C o u n c i l , see H a n is a h  v T u a n  M a t .37 The Malay

Reservat i ons E n a ctment of e a c h  state r e n d e r s  any d e a l i n g  in

c o n t r a v e n t i o n of its t e r m s  null and v o i d . 33 Each Enactment

further p r o v i d e s  that suc h  dealing, disposal or a t t e m p t 453 and no 

r e n t 70 or m o n e y  pai d  or v a l uable handed o v e r 71 is r e c o v e r a b l e  in 

court. However, in F o o  S a y  L e e  v  O o i H e n g  V a i7:z, the court held 

that any d e a l i n g  e f f e c t e d  in favour of a n o n - M a l a y  by a method  

p r o vided in the E n a c t m e n t  itself is not c o n t r a r y  to the 

p r ovisions of the E n a c t m e n t  and is the r e f o r e  not null an d  void. 

The Malay R e s e r v a t i o n s  Ena c t m e n t  of e ach state also p r o h i b i t s  the 

attachment in e x e c u t i o n  of an y  Malay reserve land or hold i n g 

owned by a M a l a y 7-3 as in K a p o o r  S in g h  v  H a j i  I b r a h i m  b i n  H a j i  

M oham ed N o o r . 7 *  E a c h  E n a c t m e n t  also p r o h i b i t s  d e a l i n g s  in such 

land or h o l d i n g  by way of a power of a t t o r n e y  e x e c u t e d  in favour 

of a person who is not a M a l a y 73 as in I d r i s  b i n  M o h a m ed  A m in v 

N g  Ah S ie w .

In r e g a r d  to s e c t i o n  7(1) of the K e l a n t a n  M a l a y  R e s e r v a t i o n s  

Enactment 1930, there is c o n f l i c t i n g  judicial o p i n i o n  as to 

whether a charge, c r e a t e d  by a M alay owner of M a l a y  R e s e r v a t i o n  

land in favour of a p e r s o n  who is not a Malay, c o n s t i t u t e s  an 

interest in s u c h  land so as to be caught by the p r o h i b i t i o n  

s e c t i o n 73 (see H o  G i o k  C h a y  v  N i k  A i s h a h 77 and T  B a r i a m  S in g h  v  

P e g a w a i  F e n t a d b i r  P e s a k a  M a l a y s i a )  . 7& As has been s t a t e d  earl i e r  

there is no p r o v i s i o n  in any of the M a l a y  R e s e r v a t i o n s
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Enact m e n t s  r e s t r i c t i n g  to M a l a y s  d e a l i n g s  in land o w n e d  by non- 

Malays w h i c h  is s u b s e q u e n t l y  included w i t h i n  a M a l a y  r e s e r v a t i o n  

(see Article 89(4) of the Federal C o n s t i t u t i o n  a n d  T a n  H o n g  C h i t  

v  L im  K im  V a n .7"3

The man y  s i m i l a r i t i e s  b e t w e e n  the p r o v i s i o n s  of the di f f e r e n t  

Malay R e s e r v a t i o n s  E n a c t m e n t s  notwithstanding, there are 

signif i c a n t  d i f f e r e n c e s  b e t w e e n  t h e m . ® 0 

TH E E F F E C T S  O F  M A LA Y  R E S E R Y A T IO S S  P O L IC Y  O S  TH E  M A LA Y S

Before e x p l a i n i n g  the e f f e c t s  of the M alay r e s e r v a t i o n  

policy on the Malays, the e f f i c a c y  of the p r o v i s i o n s  of the 

Malay R e s e r v a t i o n s  E n a c t m e n t  r e l a t i n g  to the r e s e r v a t i o n  of land 

for Malays is e x a m i n e d  below.

T h e  E x - t e n t  o f  R e s e r v e  L a n d  S i n c e  1 9 1 3

B e g i n n i n g  in June 1914, vari o u s  tracts of land of d i fferent  

sizes were by p u b l i c a t i o n  in the g a z e t t e s  d e c l a r e d  'Malay 

R e s e r v a t i o n s ' . ® 1 The result of such p u b l i c a t i o n  was that 

dealings in land w i t h i n  M alay R e s e r v a t i o n s  (transfer of 

ownership, leasing and c h a r g i n g  thereof for loans) were only 

allowed to Ma l a y s  as d e f i n e d  u nder the Enactment. (See A p p e n d i x  

2.2 for d e f i n i t i o n  of a Malay) This was in s h a r p  c o n t r a s t  with 

the f r e e d o m  of land ow n e r s  of n o n - r e s e r v a t i o n  land to engage in 

land d e a l i n g s  wit h  w h o s o e v e r  they wished. The extent to which 

these p r o v i s i o n s  were e n f o r c e d  varied f r o m  state to s t a t e . ® 2

The r a p i d i t y  wit h  w h i c h  the e arly r e s e r v a t i o n s  were d e c l a r e d  

Is quite deceptive. ® 3 Most of the r e s e r v a t i o n s  c o n s i s t e d  of 

unocc u p i e d  land in the u p l a n d  regions of the s tate of less 

interest an d  value to the Malays themselves. ®-1 By the end of 

1923, there were a p p r o x i m a t e l y  2 , 7 8 2 , 9 9 4 ® ®  a c r e s  of M a l a y  Reserve
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TABLE 2.1

ESTIMATED ASEAS OF MALAY EESEEVATIOSS ASD OEAIG ASLI EESEEVES,AT 1979
(areas in acres)

State Malay Eeserves Orang Asli Eeserves Total 
land area

Johore 147,706 9,880 4,702,386
Kedah 248,235 - 2,290,678
Kelantan 1,664,286 - 3,663,998
Malacca 10,745 247 401,869
E.Sembilan 74,347 16,796 1,635,387
Pahang 482,885 23,218 8,800,610
Pulau Penang - - 244,530
Perak 1,231,295 15,808 5,081,531
Perlis 11,856 - 199,823
Selangor 101,038 5,928 2,017,990
Trengganu 5, 187 2, 470 3,175,432

Peninsular
Malaysia 3,966,835 74,347 32,214,234

Source: Land Eesources Eeport of Peninsular Malaysia, 1974/75 Economic 
Planning Unit, Prime Minister's Department, Malaysia, p.34.

B o t e :  1. In Malacca, there is no Malay Eeserves. The figure for
Malacca shows Malacca Customary Land. In Trengganu, 

land under Malay holdings are not included.
2. The total for Peninsular Malaysia does not include 

Malacca Malay Customary Land (10,745 acres).
land in the FMS or 15.58%. of the total a r e a  of the s t a t e s  and it

was e s t i m a t e d  that e v e r y  fa m i l y  of five Ma l a y s  in 1983 w o u l d  have

eight a cres of land, a s s u m i n g  that all Mal a y s  w o u l d  t h e n  be

living in r e s e r v a t i o n s  a n d  that the M alay p o p u l a t i o n  i n c r e a s e d  by

9% e very d e c a d e . ee

S i m i l a r  M a l a y  R e s e r v a t i o n s  E n a c t m e n t s  were p a s s e d  by 

Kelantan in 1 9 3 0 , 07 K e d a h  in 1 931,se Pe r l i s  in 1 9 3 5 , 03
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J o h o r e 30 in 1936 and Tre n g g a n u  in 1 941.91 W ith the p a s s i n g  of 

the Enactments, s t a t e s  b e g a n  to reserve land for use by the 

Malays. Table 2.1 s h o w s  the extent of M alay r e s e r v e  land in 

the states of P e n i n s u l a r  M a l a y s i a  to date.

P r o b le m s  I n  I m p l e m e n t i n g  T h e  M a l a y  R e s e r v a t i o n s  P o l i c y

The i m p l e m e n t a t i o n  of the r e s e r v a t i o n  pol i c y  was not without 

problems. The r e s e r v a t i o n  of land for the g r o u p  in a m u l t i ­

racial s i t u a t i o n  was itself a s e n sitive issue and to the colonial 

a d m i n i s t r a t o r s  must be a t t r i b u t e d  the fact of tact an d  rational 

argument for the Chin e s e  an d  Indian c o m m u n i t i e s  did not press 

for its abolition. The C h i n e s e  and Indian m e m b e r s  of the Council 

agreed with the proposal to restrict n o n - M a l a y  interests, but 

objected to the e s t a b l i s h m e n t  of a high r atio of rese r v e  land in 

the states. However, the n o n - M a l a y  community, e s p e c i a l l y  the 

Chinese, were not s t r o n g l y  against the r e s e r v a t i o n  policy, 

primarily because by the time it was i n t r o d u c e d  the Chinese 

already owned vast a reas of land. By 1931, n o n - M a l a y s  o wned more 

than two m i l l i o n  a cres of agricultural and mi n i n g  l a n d . A l s o  

areas where n o n - M a l a y  interest in land existed, were c a r e f u l l y  

excluded f r o m  the r e s e r v a t i o n  proposals. In S e l a n g o r  for example, 

in 1919, i n s t r u c t i o n s  33 were issued that r e s e r v a t i o n s  nee d  not 

avoid areas where there were n o n - M a l a y  holdings.

In 1919, a careful i n v e s t i g a t i o n  was c a r r i e d  out on the 

i nstruction of the g o v e r n m e n t  before r e s e r v a t i o n  p r o p o s a l s

were s u b m i t t e d  to the S tate Council to be discussed, d e b a t e d  

and a m e n d e d  by ve s t e d  e c o n o m i c  interests. All these p r o c e s s e s  

meant that n o n - M a l a y  c a p i t a l i s t  interests were s a f e g u a r d e d . 3*

One p r o b l e m  faced by the a d m i n i s t r a t o r s  of the r e s e r v a t i o n
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policy in 1920's was the c o n s p i c u o u s  lack of p a r t i c i p a t i o n  by the 

Malays themselves, Those M a l a y s  who o p p o s e d  the r e s e r v a t i o n  

policy c o n t e n d e d  that r e s e r v a t i o n  w ould as it in fact did, 

i m m e d i a t e l y  reduce the value of lands affected. The value of 

land to be r e s e r v e d  fell, by as m uch as 50% a n d  M alay

l andowners who s t o o d  to lose fi n a n c i a l l y  o ften p e t i t i o n e d  the 

a d m i n i s t r a t i o n  for t h e i r  lands to be e x c l u d e d  f r o m  the 

p r o p o s a l . 3G The M a l a y  elite however, c a l l e d  for a more e x t e n s i v e  

areas to be r e s e r v e d  for Malays.

N o n - M a l a y  interest ove r  r e s e r v e d  land, were p r o t e c t e d  by the 

1913 l e g i s l a t i o n  w h i c h  p e r m i t t e d  e x i s t i n g  interest in land h e l d  

by n o n - M a l a y s  in M alay rese r v e  areas to continue to be held by 

non-Malays. Thi s  was p r o v i d e d  by sect i o n  8(i> of the 1913 M a l a y  

R e s e r v a t i o n s  Enactment, by which, r e s e r v e d  land c o u l d  be leased

to n o n - M a l a y s  for an y  t e r m  not e x c e e d i n g  three y e a r s . 37 This

p r ovision was, however, a m e n d e d  in 1933, f o l l o w i n g  a report in

December 1931 by the C o m m i t t e e  set up by the Chief Secretary. 3e 

The report r e j e c t e d  the p r o t e c t i o n  of a b a c k w a r d  M a l a y  p e a s a n t r y  

as the basis of the r e s e r v a t i o n  policy an d  e x p l a i n e d  that the 

policy was t erritorial an d  w h a t e v e r  the individual c a p a c i t y  of 

the M a l a y  m a y  be, he c o u l d  not, as a race, comp e t e  w i t h  the far 

more p o p u l o u s  p e o p l e s  of other races who were a t t r a c t e d  to

Malaya. The report c o n c l u d e d  that what was i n v o l v e d  was a

question of n u m b e r s  and if the future of the M a l a y  was to be

assured, he had to have r o o m  for e x p a n s i o n  a n d  that r e q u i r e d  land 

to be reserved. The C o m m i t t e e  therefore r e c o m m e n d e d  that a ratio 

of not less tha n  60% of the total land area of e a c h  state

be set aside for reservations. As r e g a r d s  the n o n - M a l a y
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All area figures are expressed in acres.

T able 2.1
•»

LAND ALIENATION AND GAZETTEMENT BY STATES, 1979

S ta te S ta te la n d A g r ic u ltu r a l M ining M a la y C r a z in g O ra n g  A s ti F o rest G a m e U rban
O th er

G overn m en t 'TotalL a n d L a n d R e se r v e s R e s e r v e s R e se rve s R e se rv e s R e se rv e s L a n d R e serve s

Peninsular Malaysia 6,569,474 11,840,940 410,26' 3,966,835 55,575 74,347 7,462,574 1,546,714 221,065 66,443 32,214,234Perlis 7,163 136,097 1,482 11,856 247 — 42,237 _ 494 247 199,823Kedah 34,580 1,165,677 5,187 248,235 10,868 — 802,419 _ 21,736 1,976 2,290,678Pulau Pinang .. 16,055 194,636 14,820 — 17,537 1,482 244,530Perak 266,760 1,629,459 207,233 1,231,295 8,398 15,808 1,671,449 8,892 38,779 3,458 5,081,531Selangor 235,653 991,892 70,395 101,038 247 5,928 536,267 22,477 40,755 13,338 2,017,990Negri Sembilan 52,117 948,727 9,880 74,347 4,940 16,796 516,971 _ 8,151 3,458 1,635,387Melaka 18,772 346,047 1,976 — — 247 21,242 _ 6,175 7,410 401,869Johor 687,648 2,478,381 44,707 147,706 7,410 9,880 1,114,234 157,092 30,875 24,453 4,702,386Pahang 3,572,855 2,173,600 51,623 482,885 7,904 23,218 1,567,956 896,610 15,314 8,645 8,800,610Trengganu 1,442,727 888,212 16,055 5,187 4,199 2,470 582,920 201,799 31,863 3,17 5,432
Kelantan 235,144 888,212 1,729 1,664,286 11,362 — 592,059 259,844 9,386 1,976 3,663,998

Scurce: lard Kescuroas Report of Peninsular Malaysia, 1974/1975, p. 34



interests in reservations, the Com m i t t e e  f o r w a r d e d  a

c o m p r e h e n s i v e  list of r e c o m m e n d a t i o n s  d e s i g n e d  to limit these 

interests to a bare minimum.

The 1913 M a l a y  R e s e r v a t i o n s  Enactment has b een a b u s e d  by both 

Malays and n o n - M a l a y s  as is ev i d e n c e d  by the m a n y  i n f r i n g e m e n t s  

thereof. To p l u g  the loopholes, the Enactment was a m e n d e d  in

1933 p a r t i c u l a r l y  to make all powers of a t t o r n e y  g i v e n  by a M a l a y 

to an y  n o n - M a l a y  null an d  void. The Malay R e s e r v a t i o n s  Ena c t m e n t  

as a m e n d e d  in 1913 was thu s  t o t a l l y  unfavourable to the Malays.

While the a m e n d m e n t s  were d e s i g n e d  to prot e c t  M a l a y  

interests, t hey had the l o n g - t e r m  effect of d i s c o u r a g i n g

c o m p l e t e l y  the use of r e s e r v a t i o n  land as s e c u r i t y  for loans and 

this was a s e r i o u s  o b s t a c l e  to Malay e c o n o m i c  development. In 

this respect, the c o n c l u s i o n  of the C o m m i t t e e ' s  report ha d  to be 

seen in t erms of future e c o n o m i c  and political d e v e l o p m e n t  of the 

M a l a y s . 100

The r e s e r v a t i o n  p o l i c y  w hich e c o n o m i c a l l y  e n t r e n c h e d  Mal a y s  

in the u n p r o f i t a b l e  a c t i v i t y  of p addy p r o d u c t i o n  was a major 

factor in imped i n g  the e c o n o m i c  develo p m e n t  of the Malays. Those 

peasants p r o t e c t e d  by r e s e r v a t i o n  policy, seemed in the short 

term, to benefit thereby. However, in the long run, by

d i s c o u r a g i n g  t h e m  f r o m  e m b a r k i n g  on more p r o f i t a b l e  e c o n o m i c  

a c t i v i t i e s  and by s e g r e g a t i n g  t h e m  f r o m  other c o m m u n i t i e s  the 

r e s e r v a t i o n  po l i c y  p r e v e n t e d  t heir fuller i n t e g r a t i o n  into m o d e r n  

c o m m e r c i a l i s e d  M a l a y s i a n  s o c i e t y . 101

T h e  P o s i t i v e  A s p e c ts  o f  t h e  M a l a y  R e s e r v a t i o n  P o l i c y

As d i s c u s s e d  above, the dual o b j e c t i v e s  of e s t a b l i s h i n g  

Malay r e s e r v a t i o n s  were to preserve M a l a y  i n terests in land and
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to promote per m a n e n t  s e t t l e m e n t s  b a s e d  on a g r i c ultural 

production. These o b j e c t i v e s  were to have important impl i c a t i o n s  

on the e c o n o m i c  d e v e l o p m e n t  of the reservations.

In terms of the acre a g e  brought under r e s e r v a t i o n  as a means 

of s a f e g u a r d i n g  M a l a y  o w n e r s h i p  of land in rural areas, 

the r e s e r v a t i o n  p o l i c y  ma y  be c o n s i d e r e d  a success. The q u e stion  

is whet h e r  o w n e r s h i p  of land alone by itself without c o n s i d e r i n g  

the e c o nomic e f f e c t i v e n e s s  thereof j u s t i f i e s  r e g a r d i n g  the 

reserv a t i o n  po l i c y  a success.

As stated above, in t e r m s  of the total acreage reserved, the 

success was u n d i s p u t a b l e . Figu r e s  f r o m  the four F M S 102 showed 

that on 1st J a n u a r y  1931, there were 778,711 a c r e s  of a g r i c u l t u r e  

land o wned by M a l a y s  of w h i c h  516,479 a cres (66%) were in 

reservations. At the same time, the n o n - M a l a y s  owned more than 

two million acres of a g r i c u l t u r e  and m i n i n g  land, as shown in 

Appendices 2.3 and 2.4. It was c o m p u t e d  by the C o m m i s s i o n e r  of 

Lands then that if all the u n a l i e n a t e d  state land was reserved, 

it would be possible to a c h i e v e  a 46-54% parity b e t w e e n  M a l a y  and 

non-Malay land i n t erests in Selangor, a 6 0 - 4 0 %  in Uegri S e m b i l a n  

and a 70-30% p a r i t y  in P e r a k . 1 0 3 . The most p o s itive effect of the 

Malay r e s e r v a t i o n  po l i c y  was that it p r e v e n t e d  n o n - M a l a y s  f r o m  

owning lands in r e s e r v a t i o n  a r e a s  by p r o h i b i t i n g  the t r a n s f e r  of 

land f r o m  Ma l a y s  to n o n - M a l a y s  (sections 7 and 8, F M S  M a l a y 

R e s e r vations Enactment). The immediate effect of this ame n d m e n t 

was to make i r r e c o v e r a b l e  all m o n e y  p aid by n o n - M a l a y s  for 

dealings in reservations, A later a m endment r e n d e r e d  null and 

void even a t t e m p t e d  d e a l i n g s  in land in r e s e r v a t i o n  are a  by non- 

Malays. IO-1 , As a result of the r e s e r v a t i o n  policy, it is
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i

e s t i m a t e d  t o d a y  that there are about 3 , 9 6 6 , 8 3 5  a c r e s  of land 

reserve for M a l a y s  as s h o w n  in Table 2.1. Table 2.2 s h o w s  the 

areas of M a l a y  rese r v e  b y  state and by s t a t u s  of the land whet h e r  

they are a l i e n a t e d  land, state land, m i n i n g  land or forest 

r e s e r v e .

The M a l a y  R e s e r v a t i o n  Policy, however, ha d  a negative 

effect not beca u s e  the law was bad, but b e c a u s e  the 

i m p l e m e n t a t i o n  a n d  sp i r i t  thereof ha d  b e e n  c u r b e d  by 

i n t e r p r e t a t i o n  w h i c h  r e n d e r e d  it unable to adjust to the needs 

of mo d e r n  social, e c o n o m i c  and political conditions.

The Negative Aspects of the Malay Reservation Policy

One of the n e g a t i v e  e f f e c t s  of the M a l a y  R e s e r v a t i o n  Po l i c y  

was the result of the e x p r e s s  c o n d i t i o n  impo s e d  on r e s e r v a t i o n  

land that no ru b b e r  was to be p l a n t e d  thereon. The original 

objective of the p o l i c y  was to make lands less a t t r a c t i v e  and 

thus d i s c o u r a g e  t heir sale to non-Malays. This was a c o n c o m i t a n t  

of one of the o b j e c t i v e s  of the earl i e r  r e s e r v a t i o n  p o l i c y  - the 

p r o t e c t i o n  of tradit i o n a l  k a m p u n g  land. The effect of t h i s  po l i c y  

was that in S e l a n g o r  for example, as a result of strict 

e n f o r cement of 'no rubber' condition, the Malay peas a n t  p l a n t e d  

rubber on a l i e n a t e d  lands other tha n  in a r e s e r v a t i o n  or p r o p o s e d  

reservation. 1oe Thus, the original goal of p r e s e r v i n g  land by 

r e s t r a i n i n g  on d e a l i n g s  t h e r e w i t h  a n d  by l i m i t i n g  the use 

thereof by r e s t r i c t i n g  c u l t i v a t i o n  rights, t h r e a t e n e d  the 

objective of the r e s e r v a t i o n  p o l i c y  itself.

As r u b b e r  c u l t i v a t i o n  y i e l d s  higher p r o f i t a b i l i t y  t h a n  paddy, 

M alay p a r t i c i p a t i o n  in r u b b e r  p l a n t a t i o n  i n c r e a s e d  g r e a t l y  and by 

1916 it had r e a c h e d  its peak. *oe The a f t e r  effect of the fno
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rubber' c o n d i t i o n  was that M alay peasants e i t h e r  a p p l i e d  for 

lands outside the r e s e r v a t i o n s  or v i o l a t e d  the c u l t i v a t i o n  

condi t i o n s  a n d  as a result the a d m i n i s t r a t i o n  was c o m p e l l e d  to 

modify the p o l i c y  to permit a c e r t a i n  p r o p o r t i o n  of r e s e r v a t i o n  

land to be p l a n t e d  w i t h  rubber. Some of the e f f e c t s  of the 

Brit i s h  A d m i n i s t r a t i o n ' s  p o l i c y  of d i s c o u r a g i n g  M a l a y s  f r o m  

p l a nting ru b b e r  were as follows: 1 07r

(a) Those who i n t e n d e d  to plant rub b e r  had to pay higher 

pr i c e s  for t heir land.

<b) The Mal a y s  were o b s t r u c t e d  in their effo r t s  to obtain 

land in some districts.

(c) They were d i s c o u r a g e d  by off i c i a l s  who c a m p a i g n e d  to 

impose the 'no rubber' c u l t i v a t i o n  on n e w  peasant land 

titles.

Cd) TOL lands found to be planted with rubber were c a n c e l l e d  

as the result of the i n t r o duction of a p r o h i b i t i o n  on 

rubber c u l t i v a t i o n  wi t h i n  cert a i n  areas.

(e> P e a s a n t s  who had v i o l a t e d  the c o n d i t i o n s  were g e n e r a l l y

p e n a l i s e d  o nly by an e n h a n c e d  rent and p r e m i u m  and in 

some a r e a s  they were refu s e d  a change of c o n d i t i o n  or 

c o m p e l l e d  to remove the rubber t rees f r o m  their land.

Even though there was strict control of e n f o r c i n g  the 'no rubber' 

condition, the peasant r u b b e r  develo p m e n t  c o n t i n u e d  vigorously.

Another n e g ative effect of the e a r l y  r e s e r v a t i o n  p o l i c y  

arose f r o m  the B r i t i s h  p o l i c y  of a l i e n a t i n g  land wit h  some road 

frontage to the es t a t e  or p l a n t a t i o n  sector only. This 

d i s c r i m i n a t o r y  p o l i c y  was i n s t i t u t i o n a l i s e d  by a c i r c u l a r  sent 

in 1926 to the S e l a n g o r  District O f f i c e r s 10® a u t h o r i s i n g  t h e m  to
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discourage a p p l i c a t i o n s  for land of less than 25 a c r e s  in size 

where suc h  land p o s s e s s e d  a r oad frontage, except where the land 

itself was unsu i t a b l e  or u n l i k e l y  to be r e q u i r e d  for estate 

cultivation. Thus, the bias of po l i c y  of land a l i e n a t i o n  

co n t i n u e d  in favour of the estate sector. This p r e v e n t e d  the 

peasants f r o m  o b t a i n i n g  land suitable for estate p l a n t i n g  and 

c o n fined t h e m  to c e r t a i n  a reas usua l l y  c o m p r i s i n g  'inferior 

land'. W h a t e v e r  the r e a s o n 103 given by the B r i t i s h  

Administration, the fact rema i n s  that the p e a s a n t s  were 

d e l i b e r a t e l y  d e n i e d  o w n e r s h i p  of good a g r i c ultural land w hich was 

given to the E u r o p e a n  planters.

The e f f e c t s  of these d i s c r i m i n a t o r y  p o l i c i e s  left the 

peasants wit h  lands less valuable and less s u i t a b l e  for 

a griculture and d e p r i v e d  t h e m  of the broader social b e n efits  

arising f rom public works. This also e x p l a i n s  why only a small 

p r o p o r t i o n  of the a l i e n a t e d  land in the d e v e l o p e d  d i s t r i c t s  

accessible by road and rail were owned by the peasants.

Towards the end of the period, the a d m i n i s t r a t i o n  did try to 

balance the needs of the p e a s a n t s  but the damage to the p e a sants 

were irreparable. It was f o u n d  that many p l a n t a t i o n s  had a c q u i r e d  

vast areas of land far in excess of their s h o r t - t e r m  

requirements, long before r e s e r v a t i o n  was s e r i o u s l y  p u r s u e d . 110 

However, inspite of these disadvantages, the r e s e r v a t i o n  policy 

did prevent some land f r o m  b eing placed on the market a n d  thus 

forest a l l e d  a n e w  g e n e r a t i o n  of p l a n t e r s  f rom b u y i n g  up land 

while c o n s e r v i n g  a peasant resource.

Another negative effect of the r e s e r v a t i o n  p o l i c y  was that 

lands in r e s e r v a t i o n  a r e a s  c o m m a n d  a lower market price t h a n  no n ­
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r e s e r v a t i o n  holdings. Thi s  came about because • of two main 

factors: first, these h o l d i n g s  were i n a d e q u a t e l y  d e v e l o p e d  and 

secondly, d e a l i n g s  in t h e m  are confi n e d  to a c l o s e d  market of 

Malay individual a n d  institutions. However, the market value of 

re s e r v a t i o n  land has a p p r e c i a t e d  with time. 1,1 A n o t h e r  negative 

effect is that the i n sistence that the Malay p e a s a n t s  continue 

subsistence farming, e s p e c i a l l y  in p addy areas, c o n d e m n e d  

settlers in M alay r e s e r v a t i o n s  to a way of life c h a r a c t e r i s e d  by 

few wants and a s t a n d a r d  of living that was c o m p a r a t i v e l y  low 

compared with ru b b e r  smallholders, who p o s s e s s e d  greater  

oppor t u n i t i e s  for material a dvancement as a result of their 

integration in the cas h  e c o n o m y . 112

Lastly, since M a l a y  reserve lands were mostly in the upland 

areas and were not s u i t a b l e  for agriculture, these lands were 

often left idle and had a r e l a t i v e l y  low value in the market 

compared with the land outside the M alay reserve. Thi s  deters 

owners f r o m  r e c l a i m i n g  the a b a n d o n e d  plots. Therefore, the 

replacement of s u b s i s t e n c e  crops by rubber offers a way of 

bringing the a f f e c t e d  c o m m u n i t i e s  into the main s t r e a m  of mod e r n  

agriculture p r o d u c t i o n  for the export market.

SO K E R EFO R M S TO TH E  M A LA Y  R E S E R V A T IO N S  E N A C TM E N T

With the d e c l a r a t i o n  of independence in 1957, a n e w  w r i t t e n  

c o n s titution was f o r m u l a t e d  for the F e d e r a t i o n  of Ma l a y a  (1964- 

M a l a y s i a ) . This Constitution, and p a r t i c u l a r l y  Article 89(1) and 

(2) thereof s t r e n g t h e n e d  and e n f o r c e d  the M a l a y  R e s e r v a t i o n s  

Enactment, (See A p p e n d i x  2.5). By Article 89(1) an y  state may 

declare any land w h i c h  has not been developed, to be a M alay  

reservation, only if an equal area of land in the state can
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be made a v a i l a b l e  for general a l i e n a t i o n  and the total area 

d e c l a r e d  a s  s uch r e s e r v a t i o n  shall not e x c e e d  the total area for 

general alienation. T his is a c o n stitutional s a f e g u a r d  agai n s t  a 

state d e c l a r i n g  all the land c o m p r i s i n g  it a M a l a y  r e s e r v a t i o n  

without t a k i n g  into acco u n t  the interest of other c o m m u n i t i e s  as 

p r o vided for under A r t i c l e  153. 113 However, M a l a y s  are not 

p r e v e n t e d  f r o m  a p p l y i n g  for and owning land in a r e a s  made 

available for general alienation.

The a f o r e s a i d  Arti c l e  8 9 <1) i ndirectly i n f ringes the state's 

rights to deal with land as it deems fit. (Land, it will be 

recalled, is a state matter). Article 89(1), in fact, e m p o w e r s 

Parliament to subject the legislative powers of the states to 

l egislative r e s t r i c t i o n s  with w hich the s t a t e s  have to comply. It 

is t h r o u g h  this c o n s t i t u t i o n a l  p r o v i s i o n  that the Federal 

Government not only has p ower to intervene, but a lso to advise 

and to f o r mulate policies, t h r o u g h  the National L a n d  Council.

Article 89(1) of the C o n s t i t u t i o n 11,4 e m p h a s i s e s  the 

'sacredness' of the M a l a y  r e s e r v a t i o n  by p r o v i d i n g  that any law 

modifying, c h a n g i n g  or a m e n d i n g  M alay r e s e r v a t i o n s  be pa s s e d  by 

a m a j o r i t y  of the total nu m b e r  of memb e r s  of the l egislative 

as s s e m b l y  (of that state) a n d  by votes of not less than two 

thirds of the m e m b e r s  pres e n t  and voting, an d  by a furt h e r  two- 

thirds m a j o r i t y  of bot h  H o u s e s  of Parliament. The p r o v i s i o n  of 

Article 89(1) are in c o n t r a s t  to the p r e - i n d e p e n d e n c e  p r o v i s i o n  

wher e b y  the R e n t e r 1 B e s a r  of the state had the p o w e r  to 

degazette a M a l a y  r e s e r v a t i o n  area.

The a f o r e s a i d  p r o v i s i o n  of Article 89(1) e n s u r e s  that any law 

must eli m i n a t e  racial c o n s i d e r a t i o n s  f r o m  c o m i n g  into play in
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dec i s i o n s  a f f e c t i n g  the sen s i t i v e  issue of r e s e r v a t i o n s  and to 

prevent a r b i t r a r y  amendments. Fundamentally, Arti c l e  89(1) 

is meant to prevent the s t a t e s  f r o m  dep r i v i n g  M a l a y s  of t heir 

rights in land ownership.

The C o n s t i t u t i o n  furt h e r  s t r e n g t h e n s  the M a l a y  r e s e r v a t i o n  

law by Article 8 9 <3) which e m p o w e r s  the g overnment of a n y  

state, in a c c o r d a n c e  wit h  the e x i s t i n g  law to declare as M alay 

reservation:

"...(a) Any land acquired by that government by agreement for that 
purpose:

(b) On the application of the proprietor, and with the consent of
every person having a right or interest therein, any other 
land;

(c) In a case where any land ceases to be a Malay reservation, any
land of a similar character and of an area not exceeding the 
area of that land to be reserved as Malay reservation."

The phrase i n  a c c o r d a n c e  w i t h  t h e  e x i s t i n g  l a w  limits the 

power of the st a t e s  w h i c h  have no Malay r e s e r v a t i o n  enactments, 

(Penang an d  M a l a c c a ) , 115 to declare any land as M alay

reservation.

U nder Article 89(3) (a) the state government may purchase land 

bel o n g i n g  to a n o n - M a l a y  for the purpose of d e c l a r i n g  it M alay 

r e s e r v a t i o n  land w h i c h  Article 8 9 ( 3 ) <b) permits M a l a y  land owners 

to a p p l y  to the S tate A u t h o r i t y  to have such land d e c l a r e d  as 

Malay reservation. If suc h  an a p p l i c a t i o n  is a p p r o v e d  then the 

State A u t h o r i t y  has u nder Arti c l e  89(2), to reserve for general 

alienation, an are a  equal to the area r e s e r v e d  for M a l a y  

reservation. However, in mak i n g  the d e c l a r a t i o n  u nder cl a u s e  (3), 

the stat e ' s  p ower is limited by Clause (4) that is, the State 

Aut h o r i t y  shall not decl a r e  as a Malay r e s e r v a t i o n  a n y  land which 

at the time of the d e c l a r a t i o n  is owned or o c c u p i e d  by a non-
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Malay, in order to prot e c t  the legitimate i n t e r e s t s  of non- 

Ma l a y s  as p r o v i d e d  for u n d e r  Article 153, However, m a n y  state 

g o v e r n m e n t s  have not c o m p l i e d  with A r t i c l e  89(3) (c>,

p a r t i c u l a r l y  in c a s e s  where large a r e a s  of land have b een

a c q u i r e d  [ A p p e n d i x  4.63 an d  d e g a z e t t e d  as M a l a y  r e s e r v a t i o n s  

without b e i n g  r e p l a c e d  as r e q u i r e d  by Article 89<l>(c>.

Article 8 9 <5) of the C o n s t i t u t i o n  p r o v i d e s  that a n y  state 

government may, in a c c o r d a n c e  w ith law, acquire l a n d 1,e for the 

s ettlement of Ma l a y s  or o ther c o m m u n i t i e s  and e s t a b l i s h  t r u s t s  

for that purpose. This is not a p r o v i s i o n  f a v o u r i n g  just one 

racial group for the Arti c l e  provides, for the s e t t l e m e n t  of 

'Malays or other c o m m u n i t i e s ' . 1 ,7 However, before such a project 

is to be u n d e r t a k e n  by the government, a la w  must first be 

e n a c t e d  and a trust established. The d i s t i n c t i o n  b e t w e e n  clause 

(5) and clau s e s  <2> and <3> is that under the former, there is no 

n e c e s s i t y  to have an e x i s t i n g  law or 'reservation', but under 

the latter, there must be an e x i s t i n g  la w  before the state c a n  

declare an area to be M a l a y  reservation.

Another point to be n o t e d  is that land o w n e d  by n o n - M a l a y s  

prior to the inc l u s i o n  t h e r e o n  in a Malay rese r v e  are not 

a f f e c t e d  by the enactments; similarly, land w h i c h  was the subject 

of a charge may be s o l d  to the chargee if the cha r g e  was 

e x e c u t e d  prior to the land b e i n g  d e c l a r e d  part of a M a l a y 

reserve.

M alay r e s e r v a t i o n s  are further p r o t e c t e d  by the p a s s i n g  of 

the S e d i t i o n  Act 1960 (revised 1969) an d  the C o n s t i t u t i o n  

(Amendment) Act of 1971. Any q u e s t i o n i n g  of the rights, status, 

positions, privileges, s o v e r e i g n t y  or p r e r o g a t i v e s  e s t a b l i s h e d  to
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protect the special p o s i t i o n  of the M a l a y s  is p r o h i b i t e d  and

p u nishable u n d e r  the a f o r e s a i d  legislations.

As for land d e c l a r e d  to be 'Customary land* u n d e r  the

C u s t o m a r y  Tenure E n a c t m e n t  1 9 0 9 , 11e the C o n s t i t u t i o n

i n s t i t u t i o n a l i s e s  the same by Article 160 w hich d e f i n e s  law to

include "any c u s t o m  or u sage having the force of la w  in the

f e d e r a t i o n  or an y  part t h e r e o f " . 1,9

O nly three s t a t e s  in P e n i n s u l a r  Malaysia, n a m e l y  Negri

Sembilan, M a l a c c a  and T r e n g g a n u  have c u s t o m a r y  tenure or holding.

Article 90 of the C o n s t i t u t i o n  reads:

"Rothing in this Constitution shall affect the validity of any 
restrictions imposed by law on the transfer or lease of customary land in 
the state of Regri Sembilan or the state of Malacca or of any interest in 
such land".

By p r o v i d i n g  that the p r o v i s i o n s  of the c o n s t i t u t i o n  do not 

override the p r o v i s i o n s  of a n y  law r e l a t i n g  to c u s t o m a r y  land in 

Negri S e m b i l a n  an d  M a l a c c a  it p e r p e t u a t e d  the same. It is a 

pro v i s i o n  w h i c h  'saves' the Cu s t o m a r y  Tenure Ena c t m e n t  of 1926 

of Negri S e m b i l a n  w hich provides, i n t e r  a l i a ,that land shall only 

be t r a n s f e r r e d  to a female m e m b e r  of one of the r e c o g n i s e d  s u k u  

and no d e a l i n g s  shall be e f f e c t e d  except wit h  the assent of the 

territorial c h i e f . 120

As for the state of Trengganu, there is no M a l a y  r e s e r v a t i o n  

as such except M alay holdings. However, Malays have special 

privi l e g e s  u n d e r  the T r e n g g a n u  M alay R e s e r v a t i o n s  Enactment, 

17/1360 (A.H.). M a l a y  h o l d i n g s  were d e c l a r e d  in Tre n g g a n u  a r o u n d  

Besut, Kuala Trengganu, D u n g u n  and Kemaman.

The C o n s t i t u t i o n  provides, by Article 90<2> that the law 

relating to M a l a y  h o l d i n g s  in Trengganu w hich e x i s t e d  i m m e d i a t e l y  

before M e r d e k a  shall c o n t i n u e  in force until it is a m e n d e d  or
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replaced by a la w  to be passed in accor d a n c e  wit h  Article 

8 9 ( 1 ) (a) and <b>.

However, Article 90(3) of the C o n s t i t u t i o n  e m p o w e r s  the 

L egislature of the State of Trengganu to make p r o v i s i o n  for Malay 

res e r v a t i o n s  c o r r e s p o n d i n g  with the exist i n g  law in force in any 

other state of a r uler a n d  in such a sit u a t i o n  the s aid Article 

89 shall have effect in r e l a t i o n  to Trengganu, subject to the 

f o llowing modifications, namely:

(a) in Clause (1) for the reference to land which i m m e d i a t e l y 

before M e r d e k a  was a Malay Re s e r v a t i o n  in acco r d a n c e 

with the e x i s t i n g  law, there shall be s u b s t i t u t e d  a 

reference to land w h i c h  i m m e d iately before the p a s s i n g  of 

the said En a c t m e n t  was a Malay holding; and 

(b> subject as aforesaid, any reference to the e x i s t i n g  law 

shall be c o n s t r u e d  as a reference to the said enactment, 

Therefore, if the g o vernment wishes and also to provide 

unif o r m i t y  of laws, the C o n s t i t u t i o n  e m p owers the state to pass a 

law on M alay R e s e r v a t i o n  in place of Malay holdings. The State 

Legislative A s s e m b l y  of Trengganu may, therefore, at anytime 

convert M a l a y  h o l d i n g s  into Malay reservations. However, such a 

law sh o u l d  be v a l i d  only if it has been passed by a two t hird 

m a j ority vote of the total number of members in both the State 

L egislative A s s e m b l y  and in both Houses of Parli a m e n t  in 

a ccordance with Article 89(1) of the Constitution.

However, in Trengganu, some a l i e n a t e d  lands are subject to 

the r e s t r i c t i o n s  imposed by the Trengganu M alay r e s e r v a t i o n s  

Enactment e ven t h o u g h  the y  are s i t u a t e d  outside a M alay 

R e s e r v a t i o n  area. These lands too come within the d e f i n i t i o n  of
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Malay h o l d i n g  in the Enactment. As suc h  in Trengganu, a Malay 

hold i n g  can be w i t h i n  or outside a Malay r e s e r v a t i o n  area. In the 

states of P e n a n g  and M a l a c c a  there were no M a l a y  R e s e r v a t i o n s  

Enactments.

In Malacca, no M a l a y  r e s e r v a t i o n  exists, but M a l a y s  of 

Malacca 'domicile' were p r o t e c t e d  under the M a la c c a  L a n d s  

C u s t o m a r y  R i g h t s  O r d i n a n c e  of 1886 until it was r e p e a l e d  an d  was 

r e p l a c e d  by the NL C  (Penang and Malacca Titles) Act, 2/1963. 

Though not as c o m p r e h e n s i v e  as the Negri S e m b i l a n  l e g i s l a t i o n  

r e l a t i n g  to c u s t o m a r y  law - for example, the M a l a c c a  C u s t o m a r y  

law does not f o r b i d  the c h a r g i n g  of land to o u t s i d e r s , 121 - in 

essence, it is a M alay r e s e r v a t i o n  law. C o m p a r e d  wit h  other 

states, it is s t r i c t e r  in that only s p e c i f i e d  local Ma l a y s  e njoy 

the p r i v i l e g e s  of the Ordinance.

S e c t i o n  108 of the above Act provides that Mala c c a  C u s t o m a r y  

Land subject to the c a t e g o r y  'agriculture' can o nly be 

transferred, leased or t r a n s m i t t e d  to a M a l a y  who was born in 

Malacca or one of whose p a r e n t s  or g r a n d p a r e n t s  was bor n  in the 

s t a t e . 122 Similarly, no lien in respect of s u c h  lands can be 

crea t e d  in favour of any p e r s o n  other tha n  s uch a Malay; 123 nor 

can a private or trust caveat be entered agai n s t  suc h  lands where 

the c a v e a t o r  is not s uch a M a l a y ; 12“1 nor c a n  there be s uch a 

trust, e x p r e s s  or otherwise, of s u c h  land for a n o n - M a l a y ; 123 nor 

a n o n - M a l a y  personal r e p r e s e n t a t i v e  with re g a r d  to such l a n d . 126 

Furthermore, no p o w e r  of a t t o r n e y  in respect of s u c h  land ca n  be 

crea t e d  in favour of a n o n - M a l a y . 127-

On the o ther hand, in respect of Mala c c a  C u s t o m a r y  land 

subject to the c a t e g o r y  'building* or 'industry', the above
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res t r i c t i o n s  do not a p p l y  to a Malay who was born in Mala c c a  or 

whose p a r e n t s  or g r a n d p a r e n t s  were not born in Malacca, p r o v i d e d  

that he p r o f e s s e s  the r e l i g i o n  of Islam, h a b i t u a l l y  s p e a k s  the 

Malay language, c o n f o r m s  to Malay c u s t o m  and was before M e r d e k a  

Day born in the F e d e r a t i o n  or is on that day, d o m i c i l e d  in the 

Fede r a t i o n  or is the issue of such a person. 123 The c h a r g i n g  of 

such land to n o n - M a l a y s  is a l l o w e d  under the law. 12:9 Thus far, 

about 1,500 a c r e s 130 of M a l a c c a  c u s t o m a r y  land have bee n  c h a r g e d  

to non-M a l a y s  an d  p h y s i c a l l y  the n o n - M a l a y s  are in o c c u p a t i o n  of 

the land. S uch land has in fact been 'sold' to non-Malays, 

though legal t r a n s f e r  has not been e f f e c t e d  because of 

r e s t r i c i t o n  imposed by s e c t i o n  108 of the Act. Several a t t empts 

to a m e n d  the Act t h r o u g h  the National Land Council f a i l e d , 131 and 

finally, the Council had ag r e e d  to a mend 13:2 Article 90<1) of 

the Mal a y s i a n  C o n s t i t u t i o n  and this enab l e d  s e c t i o n  108 of the

National Land Code (Penang and Malacca Titles) Act, 1963 to be

amended. Thus, n o n - M a l a y s  are p r o h i b i t e d  f r o m  h a v i n g  any

dealings (including charges) with all Malacca C u s t o m a r y  land.

C e r t a i n  p arts of Negri S e m b i l a n  and Mala c c a  fo l l o w  a 

matrilineal s y s t e m  of land tenure c a l l e d  A d a t  P e r p a t e h  which 

has been e x p l a i n e d  in C h a p t e r  one. Briefly, the b a s i c  principle  

of A d a t  P e r p a t e h  is that all ancestral land is v e s t e d  in the 

female m e m b e r s  of the s u k u  (clan) and it can only be inh e r i t e d  or 

tr a n s m i t t e d  to the female issues or sold to w o m e n  of the 

same s u k u .

The C u s t o m a r y  Tenure (Lengkongan Lands) Enactment, 1960 

enacted in 1960 was meant to enc o m p a s s  c u s t o m a r y  tenure of 

tribes in Negri S e m b i l a n  other than those c o v e r e d  by the
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C u s t o m a r y  Tenure E n a c t m e n t  Cap. 215. This E n actment was m o d e l l e d  

on Cap. 215 and the p r o v i s i o n s  of the two e n a c t m e n t s  are, save 

for v a r i a t i o n s  to a c c o m o d a t e  d i f f e r e n c e s  betw e e n  the c u s t o m s  of 

the two g r o u p s  of tribes, i d e n t i c a l . 133

However, in Negri Sembilan, prior to the i n t r o d u c t i o n  of the 

C u s t o m a r y  Tenure E n a c t m e n t  1909, any person i n c l u d i n g  a tribal 

Malay who h eld land u nder the s t a t u t o r y  s y s t e m  of lan d  tenure 

c ould fr e e l y  sell his land. It was only a fter 1909, that a 

tribal M alay c o u l d  not sell outside the tribe without first 

o f f ering the land to the tribe at a fair p r i c e . 13*- U n d e r  the 

C u s t o m a r y  Tenure Enactment, s uch land might be s o l d  to a pe r s o n 

outside the t r i b e 13e s h o u l d  the tribe fail to e x e r c i s e  the option 

to p u r chase it.

In 1935, a m e n d m e n t s  to the 1926 Enactment was made an d  it is

now ca l l e d  the C u s t o m a r y  T e n u r e  E n a c t m e n t , C a p . 2 1 5 . This

Enactment doe s  not see k  to ensure the o bservance of the c u s t o m  in

respect of all lands w h i c h  are subject to the custom. Its

a p p l i c a t i o n  is c o n f i n e d  to a s t a t u t o r i l y  d e f i n e d  c l a s s  of land

called ' Customary land', w h i c h  m e a n s  *land held by a n  e n t r y  in
tthe M u k im  R e g i s t e r  w h i c h  has b e e n  e n d o r s e d  w i t h  the words 

'customary land' u n d e r  s e c t i o n  4 of the E n a ctment or s e c t i o n  2 of 

the p r e v i o u s  enactment. The E n actment too impo s e s  a n  almost 

absolute p r o h i b i t i o n  on a n y  d e a l i n g  in such land in f a v o u r  of an y  

o u t s i d e r .13e Thus, the C u s t o m a r y  Tenure En a c t m e n t  a d o p t e d  the 

policy of g i v i n g  its p r o t e c t i o n  to c u s t o m a r y  r i g h t s  o n l y  where 

their e x i s t e n c e  was i n d i c a t e d  by an e ndorsement on the register.

Under the custom, not all lands are subject to the c u s t o m a r y  

r e s t r i c t i o n s  on the a l i e n a b i l i t y  of land. As a gene r a l  rule, land
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newly a c q u i r e d  by an individual otherwise t han by way of 

s u c c e s s i o n  t a n a h  c h a r i a n  137 may be freely d i s p o s e d  of or dealt 

with by its owner an d  only land w h i c h  had d e v o l v e d

acc o r d i n g  to the c u s t o m  t a n a h  pesaJra133 becomes tied up by the 

restrictions. There are, however, cert a i n  c i r c u m s t a n c e s  in w hich 

land which, s t r i c t l y  speaking, cannot be r e g a r d e d  as ancestral 

land, may als o  be subj e c t  to the restrict ions. 133 The said 

c i r c u m s t a n c e s  include that lands 'occupied subject to the custom' 

need not n e c e s s a r i l y  be c o n f i n e d  to lands o c c u p i e d

i m m e m o r i a l l y . 1 A c q u i r e d  land t a n a h  c h a r i a n  may be c o n v e r t e d  

into ancestral land t a n a h  p e s a k a  under the custom. 1A1 'Customary 

land' u nder the E n actment meant ancestral land as o p p o s e d  to 

a c q uired land thereby, i m p lying that only ancestral land is 

capable of b e c o m i n g  'Customary land' by way of en d o r s e m e n t  in the 

M u k im  R e g i s t e r . 1 Therefore, those n o n - ancestral lands which may 

be subject to the c u s t o m a r y  r e s t r i c t i o n s  w ould fall outside the 

E n a c t m e n t .1

It a p p e a r s  in such a s i t u a t i o n  that not all lands w h i c h  are 

subject to the c u s t o m a r y  r e s t r i c t i o n s  are capa b l e  of being  

brought u nder the o p e r a t i o n  of the Enactment.

In the d i s t r i b u t i o n  of e s t a t e s  of d e c e a s e d  pers o n s  to their 

beneficiaries, the n o n - c u s t o m a r y  land of the Malays are subject 

to Islamic law of s u c c e s s i o n  f a r a i d  l a w ' an d  those e s t a t e s  

within the c u s t o m a r y  land are d i s t r i b u t e d  a c c o r d i n g  to a d a t  

l a w s . 1
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R IG H T S  TO  P R O P E R T Y  AM D P R O P R IE T A R Y  R IG H T S  TO LA M P

O W N E R S H IP  UMDER TH E  C O N S T IT U T I OF

Article 13 of the M a l a y s i a n  C o n s t i t u t i o n  p r o t e c t s  the 

ind i v i d u a l ' s  p r o p e r t y  rights. This p r o t e c t i o n  is, howe v e r  

q u a l i f i e d  and not a b s o l u t e  for Article 13 st a t e s  that:

B <1) Bo person shall be deprived of property 1,46 save in accordance with 
law;

(2) Bo law shall provide for the compulsory acquisition or use of 
property without adequate compensation.

Article 13<1> of the C o n s t i t u t i o n  is really n e g a t i v e  in that 

it p r e v e n t s  the e x e c u t i v e  f r o m  doing c e r t a i n  things ex c e p t  u nder 

a u t h o r i t y  of the law. It does not restrict P a r l i a m e n t  f r o m  

enact i n g  l e g i s l a t i o n  to deprive a pe r s o n  his property; the

article only r e s t r i c t s  the e x ecutive powers of the g o v e r n m e n t  

f r o m  a c t i n g  arbitrarily, that is, it p r o t e c t s  agai n s t

executive action, but not against l e g i s l a t i o n . 1'47'

Essentially, Arti c l e  13 of the C o n s t i t u t i o n  s i m p l y  c o d i f i e s  

the E n g l i s h  c o m m o n  law p r i n c i p l e s  as to private p r o p e r t y  w h e r e b y  

the exe c u t i v e  c o u l d  not depr i v e  private p r o p e r t y  w i t h o u t  the 

a u t h o r i t y  of the law. The w ords ‘due process* use d  in the F i f t h  

Amendment in the U . S  C o n s t i t u t i o n  have been left out by a d o p t i n g  

the phrase ’save in a c c o r d a n c e  with law', and all the e l e m e n t s  of 

the A m e r i c a n  conc e p t  of eminent d o m a i n  are not to be f o u n d  in 

Article 1 3 <2), The conc e p t  of 'public use' or 'taking' have been 

avoi d e d  an d  the conc e p t  of 'adequate compensation' has been 

a d o p t e d  in Malaysia. The t erms 'deprived', 'property', 'save in 

a c cordance wit h  law' a n d  'adequate compensation' are not d e f i n e d  

in the Constitution. However, as rega r d s  the t e r m s  'property' in 

S e l a n g o r  P i l o t  A s s o c i a t i o n  v  M a l a y s i a , Suffian, L. P  a p p r o v e d
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U l s t e r  T r a n s p o r t  A u t h o r i t y  v  J a m e s  B ro w n  a n d  S o n s  L t d , where it 

was h eld that the loss of goodwill of the plaintiffs' furniture 

t r a n s p o r t i n g  b u s i n e s s  was a loss of p r o p e r t y  and the p l a i n t i f f s  

were a w a r d e d  compensation. The Federal Court r e f e r r e d  to several 

Indian c a s e s ' 48 p rior to 1955 to construe Article 13 a n d  the word 

'property' w i d e l y . 1'43

However, Article 13(2) of the C o n s t i t u t i o n  a u t h o r i s e s  the 

government to a c q u i r e  land c o m p u l s o r i l y  p r o v i d e d  it has e n a c t e d  a 

law for that purpose. P a r l i a m e n t  has acted under Arti c l e  76(4) to 

pass the Lan d  A c q u i s i t i o n  Act 1960. U nder the latter Act, the 

government can acqu i r e  land c o m p u l s o r i l y  for public purposes. In 

this respect, Arti c l e  31 of the Indian C o n s t i t u t i o n  is s i m i l a r  to 

the M a l a y s i a n  Constitution. U n d e r  the Indian Consitution, no 

p r o perty can be c o m p u l s o r i l y  a c q u i r e d  un l e s s  it is for public 

p u r p o s e s . 130 S u f f i a n  L. P was of the opin i o n  that M a l a y s i a n  

C o n s t i t u t i o n  is m o d e l l e d  on the Indian C o n s t i t u t i o n  a n d  the 

nearest p r o v i s i o n  w h i c h  is s i m i l a r  to Article 13, is the Indian 

Article 31, p r i o r  to its am e n d m e n t  in 1955.

The word 'deprive' in Article 13 has bee n  g i v e n  a wide 

mean i n g  on the a n a l o g y  of the wor d  'deprived' in A r t i c l e  31 in 

Indian Constitution. The Federal Court followed the m e a n i n g  g i v e n  

in D w a r k a d a s  S h r i n i v a s  v  S h o l a p u r  S p i n n i n g  & V e a v i f  C o . L t d . ,  &  

O r s  in w hich it was h e l d  that the expression, 'shall be t aken 

posse s s i o n  of or acquired' in Article 31(2) 'implies s u c h  an 

a p p r o p r i a t i o n  of the p r o p e r t y  or a b r i d g e m e n t  of the i n c i d e n t s  of 

o w n e r s h i p  as w o u l d  amount to a d e p r i v a t i o n  of the owner. ' The 

cases in India c l e a r l y  s h o w  that a pe r s o n  may be d e p r i v e d  of his 

p r o p e r t y  by his p r o p e r t y  b e i n g  a c q u i r e d  or t a k e n  into p o s s e s s i o n
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by the state. The same is true eve n  t h o u g h  t h e r e  has bee n  no 

actual a c q u i s i t i o n  or t a k i n g  over of p r o p e r t y  by t r a n s f e r  of 

o w n e r s h i p  of that p r o p e r t y  to the state or other state s t a t u t o r y  

bodies. In the above c i t e d  case, it was held by the C ourt that 

s e c t i o n  35A of the L a n d  A c q u i s i t i o n  Act did not p r o v i d e  for 

adequate c o m p e n s a t i o n  an d  t h e r e f o r e  it c o n t r a v e n e d  Arti c l e  13 of 

the Constitution. The C ourt thu s  laid down that e v e n  for 

d e p r i v a t i o n  of p r o p e r t y  as d i s t i n g u i s h e d  f r o m  'acquisition* by 

the state, c o m p e n s a t i o n  is payable. By d o i n g  so, the Court 

a d o p t e d  the v i e w  e x p r e s s e d  by the Indian Supreme Court before the 

amendment of Arti c l e  31 in 1955.

With r e g a r d  to compensation, the C o u r t s  in M a l a y s i a  have 

followed the v i e w  of the Indian Courts p rior to 1955 whereby  

c o m p e n s a t i o n  m e a n s  the fair and full value of the p r o p e r t y  taken. 

In the Un i t e d  States, the c o m p e n s a t i o n  for land a c q u i s i t i o n  must 

be 'just compensation'. The United St a t e s  Court here 1151 held 

that the w ord 'compensation' means 'equivalent of property' and 

it is the duty of the c o u r t s  to see that the e x p r o p r i a t e d  owner 

ob t a i n  the e q u i v a l e n t  of his p r o p e r t y  e v e n  if the w o r d  'just' 

were o m i t t e d  f r o m  the c o n s t i t u t i o n a l  provision.

The m a i n  p r o b l e m  e n c o u n t e r e d  by the Land A d m i n i s t r a t o r s  when 

a c q u i r i n g  land is the q u e s t i o n  of 'adequate compensation'. There 

is always a disp u t e  b e t w e e n  the DLA an d  the a f f e c t e d  l a ndowner  

over the value of the land acquired. Generally, thi s  o f t e n  leads 

to 'haggling' over the p rice of the land. In s u c h  a situation, 

the DLA has to st r i k e  a balance b e t w e e n  the i n t e r e s t s  of the 

landowner a n d  that of the gover n m e n t  which is r e s p o n s i b l e  for the 

payment of the compensation. If the l a n d o w n e r  is d i s s a t i s f i e d
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with the amount a w a r d e d  by the DLA, he may b r i n g  the case to

court by way of a n  appeal. The t e r m  'fair market value' has not

been d e f i n e d  in the Act. However, in N a n y a n g  M a n u f a c t u r i n g  C o. v

C . L . R .  J o h o r , the Court d e f i n e d  market value as :

''...the price that an owner willing, and not obliged to sell, might 
reasonably expect to obtain from a willing purchaser with whom he was 
bargaining for sale and purchase of the land."

The above p r o p o s i t i o n  was a p p r o v e d  by S u f f i a n  L. P in A i k  H o e  a n d

C o . L t d .  v  S u p e r i n t e n d e n t  o f  L a n d s  a n d  S u r v e y s  S a r a w a k .

P r o p r i e t a r y  R i g h t s  o f  L a n d  O w n e r s h ip  U n d e r  T h e  F L C

As e x p l a i n e d  in C h a p t e r  1, the P e n i n s u l a r  M a l a y s i a n  land

s y s t e m  is based on the Torr e n s  s y s t e m  of land r e g i s t r a t i o n  which

e s t a b l i s h e s  and c e r t i f i e s  under the a u t h o r i t y  of the state

government, the o w n e r s h i p  of an indefeasible 133 title to land

and simplifies, h a s t e n s  and c h e a p e n s  all land dealings.

The FMS Land Code brought about the r e g i s t r a t i o n  of titles to

all private lands under the Torr e n s  system, but various

provi s i o n s  of the F M S  Lan d  Code needed to be changed.

Accordingly, the MLC 1965, c o n s o l i d a t e d  all the p r e v i o u s  land

laws and it has made c o n s p i c u o u s  i m p r o v e m e n t s  e s p e c i a l l y  in

relat i o n  to the land o w n e r s h i p  policy. The N L C  has also

introduced a n e w  concept of p r o p r i e t o r s h i p  (land ownership)

through the r e g i s t r a t i o n  of s u b s i d i a r y  title to the p a r c e l s  in

bui l d i n g s  w h i c h  have two or more storeys. 1

The NLC c o m p l e t e s  the a s s i m i l a t i o n  of the o w n e r s h i p  of land

held u nder the M u k im  R e g i s t e r  to that h eld u nder the r e g i s t r y

title in that there is n o w  no basic d ifference b e t w e e n  them. 1

Sect i o n  92 of the BTLC p r o t e c t s  all r e g i s t e r e d  land hold e r s

through the issuing of i n d e f easible land titles; once the title
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is registered, the pe r s o n  n amed in the land r e g i s t e r  is the legal 

owner of the land.

The title thus r e g i s t e r e d  cannot be made voi d  u n l e s s  it is 

obtained t h r o u g h  fraud. S u b - s e c t i o n  (2) of the same section 

spells out the rights e x e r c i s a b l e  by the land h o l d e r  which 

include i n t e r  a l i a , the right to effect transfers, leases, 

charges, s u r r e n d e r s  and any other dealings p e r m i t t e d  u nder the 

NLC subject to its p r o v i s i o n s . 156

The FMS Land Code, d e f i n e d  widely the t e r m  'dealing' which 

included t r a n s a c t i o n s  s uch as alien a t i o n  and r e s e r v a t i o n  as well 

as t r a n s a c t i o n s  with a l i e n a t e d  land itself. However, u nder the 

NLC, the t e r m  'dealing' is r e s t r i c t e d  to t r a n s a c t i o n s  which 

are in respect of a l i e n a t e d  land only and are of a kind w hich are 

a u t h o r i s e d  by the p r o v i s i o n s  of D i v ision IV, P a r t s  13 to 17 of 

the KLC. 1 Therefore, it can be con c l u d e d  that under the NLC 

various rig h t s  to d e a l i n g s  in land and to the use of land are 

given to the land holder, be it under the C u s t o m a r y  Tenure 

L e g i s l a t i o n  or under the NLC itself.

However, as s e e n  earlier, these rights of d e a l i n g s  or other 

rights of use of land are not absolute and are s u b j e c t  to 

l imitations imposed by the NLC and other laws c u r r e n t l y  in force. 

These laws include the Malay R e s e r v a t i o n s  Enactments, the 

C u s t o m a r y  Tenure Legislations, the C u s t o m a r y  Tenure E n actment 

Cap. 215 and the C u s t o m a r y  Tenure (Lengkongan Lands) Enactment 

1960. All these l e g i s l a t i o n s  provide special m e a n s  for r e c o r d i n g  

on the r e g i s t e r  d o c u m e n t s  of title of the r e l e v a n t  p i e c e s  of 

land the r e s t r i c t i o n s  of o w n e r s h i p  to which they are subj e c t  to 

saf e g u a r d  all the rights a f f e c t e d  by these special l e g i s l a t i o n s
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against the o v e r r i d i n g  effect of the r e g i s t r a t i o n  of a n y  d e a lings 

in suc h  lands.

However, u nder the ÏÏLC itself, there are v a r i o u s  r e s t r a i n t s  

on d e a l i n g s  w hich limit the owners' rights to use t h e i r  land. 

Such r e s t r a i n t s  on d e a l i n g s  include vari o u s  t ypes of c a v e a t s 1 

(Registrar-'s Caveats, p r i v a t e  caveats, l i e n - h o l d e r ' s  c a v e a t s  and 

trust caveats) and p r o h i b i t o r y  orders issued by the H i g h  Court. 

Besides the above c o n s t r a i n t s  on land dealings, there are 

cond i t i o n s  and r e s t r i c t i o n s  in interest imposed on a l i e n a t e d  

land at the time it is first alienated. Such r e s t r i c t i o n s  do not 

vitiate the i n d e f e a s i b i l i t y  of the regis t e r e d  title p e r  s e  but 

merely r e f l e c t s  the q u a n t u m  of that indefeasibility.

The e x p r e s s i o n  'i n d e f e a s i b i l i t y ' :
"...is a convenient description of the immunity from attack by adverse 
claim to the land or interest in respect of which he is registered, which 
a registered proprietor enjoys. The conception is central in the system 
of registration. It does not involve that the registered proprietor is 
protected against any claim whatsoever;...there are provisions by which 
the entry on which he relies may be cancelled or corrected, or he may be 
exposed to claims in person. These are matters not to be overlooked when 
a total description of his rights is required; but as registered
proprietor, and while he remains such, no adverse claim (except as 
specifically admitted) may be brought against him. "159

By s e c t i o n  120 of the RLC, the i m p o s i t i o n  of expr e s s

condi t i o n s  and r e s t r i c t i o n s  is u n l i m i t e d  except that it must be 

'conformable to law' . ,6° The p r o p r i e t o r  may apply, pursu a n t  to

section 124, for the v a r i a t i o n  of these conditions, but unless 

and until so var i e d  they must be o b s e r v e d  and performed. 1S1 So

far, we have s h o w n  that w ith the co m i n g  into force of the Federal 

C o n s t i t u t i o n  (1957) and the KLC, (1966), the r i g h t s  to own land 

have been f u r t h e r  protected.
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P O S T  IN D E P E N D E N C E  LA ST) O W N E R S H IP  P O L IC Y  ( 1 9 5 7  -  1 9 8 6 )

B e t w e e n  1924 an d  1956, the land own e r s h i p  policy, e s p e c i a l l y  

in r e l a t i o n  to a g r i c u l t u r e  b e t w e e n  1942 and 1956 was v e r y  vague, 

on account of the S e c o n d  W o r l d  war, the e m e r g e n c y  (from 1948) and 

p r e - i n d e p e n d e n c e  p o l itical struggle. However, m e n t i o n  s h o u l d  be 

made b r i e f l y  on the political struggle and the na t i o n a l i s t  

movement of this p e r i o d  because of its influence on post 

independence land o w n e r s h i p  policy.

The n a t i o n a l i s t  m o v ement of the pre- w a r  and p o s t - w a r  peri o d s  

were b a s i c a l l y  communal. The U n i t e d  Malays National O r g a n i s a t i o n  

(UMNO) formed in 1946 o p p o s e d  v e h e m e n t l y  the M a l a y a n  U nion 

proposals. O t h e r  eth n i c  gr o u p s  such as the Chinese a n d  Indians 

were a p a t h e t i c  t o w a r d s  p o l i t i c s  except for the Communists, who 

started an a r m e d  s t r u g g l e  in 1948. Later, UMNO, MCA, (Malayan 

Chinese Association) and MIC (Malayan Indian Congress) merged 

into the Alliance. In order to m a i ntain political stability, the 

Alliance had to s h o w  its a b i l i t y  through the i m p l e m e n t a t i o n  of 

social an d  e c o n o m i c  d e v e l o p m e n t  projects. The G o v e r n m e n t  

e m p h a s i z e d  rural d e v e l o p m e n t 152 so as to lessen the gaps b e t w e e n 

the e c o n o m i c a l l y  and s o c i a l l y  well off Chinese an d  the p oor M alay 

peasants, who are mo s t l y  in the rural areas.

Du r i n g  the 'Emergency' p e r i o d  (1948-1960) some 500,000  

Chinese farmes were r e - l o c a t e d  in N e w  Vi 1 l a g e s 1S3 w h i c h  were 

p r o vided w ith m o d e r n  amenities. This c o n t r a s t e d  s h a r p l y  w ith the 

posit i o n  of the Mal a y s  in the rural a r e a s  who r e c e i v e d  no 

government a i d  an d  was the source of f r i ction b e t w e e n  the two 

races. Further, some of the 'new villages' were located in Malay 

reservations. The Chin e s e  were issued T e m p o r a r y  O c c u p a t i o n
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Licence <TOL> to M a l a y  r e s e r v a t i o n  lands upo n  the payment of a 

token p r e m i u m  paya b l e  y e a r l y  to the state g o v e r n m e n t . 1 Later,

the Chinese in some of the n e w  villages were issued w i t h  land 

titles <M u k im  grant or M u k im  lease) m a i n l y  because of the 

political p r e s s u r e  of the MCA. The Chinese were thus r e l a t i v e l y  

more p r o s p e r o u s  tha n  the Malays. 1 

L a n d  O w n e r s h ip  P o l i c y  T h ro u g h  FE LD A  S c h e m e s .

The Federal Lan d  De v e l o p m e n t  Aut h o r i t y  (FEL D A ) , w h i c h  was 

e s t a b l i s h e d  in 1956, is a land development a g e n c y  wit h  the 

objective of p r o m o t i n g  e c o n o m i c  and social advanc e m e n t  t h r o u g h 

rural r e s e t t l e m e n t s  and to provide land for the landless. F ELDA 

has intro d u c e d  three t ypes of ownership: that is the Individual 

Ownership, the G r o u p  O w n e r s h i p  and the Share S y s t e m  Ownership. 

Studies reveal that individual own e r s h i p  and g roup o w n e r s h i p  

suffer f r o m  some defects. The former creates a d i s p a r i t y  i n t e r  s e  

in income as a result of d i f f e r e n c e s  in input factors and field 

conditions, and the latter is beset by the problems of g e t t i n g  

the block m e m b e r s  to work together and c o operate a m o n g  

themselves. Both do not give the m a x i m u m  returns. Under the 

individual o w n e r s h i p  system, each sett l e r  family is g i v e n  eight 

to ten a c r e s  of land; two a cres for p l a n t i n g  fruit trees 

(orchard land) and one q u a r t e r  of an acre for c o n s t r u c t i n g  a 

house (housing lot), At the end of the repayment of the 

c o n s o l i d a t e d  annual charge (CAC) which includes the p r e m i u m  on 

lands, d e v e l o p m e n t  costs, s u r v e y  fees and so on, e a c h  s e t t l e r

will be issued with a land title M u k im  Grant. 1 ee Thi s  will

normally take about 15 y ears f r o m the date when the scheme

becomes productive. Generally, the average s e t t l e r  income has
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been satisfactory, [see Table 3.3.3.

The share s y s t e m  of land own e r s h i p  for FELDA s e t t l e r s  is a 

n e w  concept of land o w n e r s h i p  o f f i c i a l l y  p r o p o s e d  by FELDA in 

1 9 8 4 le,:?r and o f f i c i a l l y  i m p l e m e n t e d  f r o m  J a n u a r y  1985, for n e w  

s e t t l e r s . 1 The g o vernment hopes that the n e w  s y s t e m  will 

ensure a st e a d y  income for s e t t l e r s . 1 The collection, 

ut i l i s a t i o n  and manag e m e n t  of land thro u g h  the share o w n e r s h i p  

s y s t e m  seems the most f a vourable s o l u t i o n  to overcome these 

weaknesses of the other two syst e m s  m e ntioned above, to boost 

p r o d u c t i v i t y  an d  to facilitate m o d e r n i s a t i o n  efforts. Under this 

system, the p l a n t a t i o n  will be run by c o rporate style 

management s i m i l a r  to the commercial estate and the s e t t l e r s  are 

given the title to the land for the hous i n g  lot. The o w n e r s h i p  

of the p l a n t a t i o n  land is e v i d e n c e d  by the share c e r t i f i c a t e s  

given by FELDA a fter r e c o v e r i n g  the cost of d evelopment which is 

to be a m o r t i s e d  a n d  r e p a i d  wi t h i n  a pe r i o d  of 15 years. The 

settlers will wor k  in the p l a n t a t i o n  and get wages for the work 

done. In a d d i t i o n  to that t hey will be g e t t i n g  d i v i d e n d s  an d  

bonus f r o m  the annual surplus, if any at the end of each year. 

The government views the share s y s t e m  of land ownership, as a 

new way of in t r o d u c i n g  the s e t t l e r s  to a m o d e r n  way of estate 

management and r e p l a c i n g  the old concept of land as a 

'sentimental' property, w h i c h  in the past has been the p h e n o m e n o n  

among the rural Malays. It is felt that this share s y s t e m  can 

also be e x t e n d e d  to the s m a l l - h o l d e r s  outside F E L D A  scheme to 

overcome the p r o b l e m s  of p r e v e n t i n g  o p t i m u m  u t i l i s a t i o n  of land - 

under or unutilised, u n e c o n o m i c - s i z e d  an d  low p r o d u c t i v i t y  and to 

enable the p a r t i c i p a n t s  to benefit f r o m  the a d v a n t a g e s  of the
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corp o r a t e - s t y l e  m a n a g e m e n t  of a plantation. The acreage 

dev e l o p e d  by F ELDA and other a g e n c i e s  is s h o w n  in Table 3.6.

LA N D  O W N E R S H IP  P O L IC Y  I N  M IN IN G

The capital e m p l o y e d  in t his industry was almost e n t i r e l y 

British and Chin e s e  d u r i n g  the 1 9 2 0 ‘s to 1930's. The M a l a y  miners 

worked surface d e p o s i t s  only and their output was small. The 

British and Chin e s e  miners, on the other hand, c a r r i e d  out their 

opencast mines. Later, the Chinese miners r e s o r t e d  to gravel pump 

mining.

Land for m i n i n g  d u r i n g  the period was leased for p e r i o d s  of 

fairly short duration. B r i t i s h  and Chinese mi n e r s  however, 

enjoyed an adv a n t a g e  over the Malay miners in that they had more 

capital. For this reason, large tracts of m i n i n g  lands were

leased to t h e m  by the g o v e r n m e n t  for mining purposes. Once mi n i n g 

was com p l e t e d  or whe n  the lease is expired, such m i n e d  land

r e v erted to the state g o v e r n m e n t . 1'70 With the c o m i n g  into force 

of the Min i n g  E n a c t m e n t s  of e a c h  s t a t e , 171 mining land was leased 

more systematically. Min i n g  Department was e s t a b l i s h e d  to 

supervise and control m i n i n g  operations.

As demand for ho u s e s  inc r e a s e d  a n d  land became scarce,

espec i a l l y  in the 1970's, former mining lands p a r t i c u l a r l y  in
%

Selangor, V i l a y a h  Persekutuan, Perak and Negri Sembilan, were 

covered and a l i e n a t e d  for r esidential purposes. This is p o s sible 

because m i n i n g  lands were leased for a d e f inite p e r i o d  of time 

until the tin ore is exhausted. This e n a b l e s  the g o v e r n m e n t  to 

recover land in respect of w hich mining leases have e x p i r e d  and 

redistribute t h e m  for agricultural, building, or industrial 

purposes.
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As r e g a r d s  r e f o r m s  in the Mi n i n g  Enactment of the v a r i o u s  

states, a n  attempt by the Federal G overnment to have a unif i e d  

National Mi n i n g  Code was r e j e c t e d  by the m a j o r i t y  of the memb e r s 

of the National Lan d  Council in 1 9 8 0 . 17:2

However, with the p r e s e n t  u n c e r t a i n t y  about the future of 

the min i n g  i n d ustry 173 u n i f o r m i t y  in mi n i n g  law is i nevitable in 

the near future.

Malay Participation In Mining

After i n d e p endence in 1957, vari o u s  p o l i c i e s  and p r o g r a m m e s  

were f o r m u l a t e d  to enable Ma l a y s  to breach the m o n o p o l y  

e x e r c i s e d  over the m i n i n g  s e c t o r  by the Chinese and fore i g n  

companies. Various p o l i c y  d e c i s i o n s  were made by the National 

Land Council to give M a l a y s  a c c e s s  to the mi n i n g  industry.

In 1958, the National Lan d  Council a d o p t e d  a p o l i c y 17-4 

r e q u i r i n g  the state g o v e r n m e n t s  to give p r i o r i t y  to Ma l a y s  in 

owning an d  w o r k i n g  t heir own mi n i n g  land, e s p e c i a l l y  in M a l a y  

r e s e r v a t i o n  areas. The Council also ag r e e d  that suc h  m i n i n g  land, 

once owned, c o u l d  not be t r a n s f e r r e d  or leased with o u t  the 

approval of the Rule:— in-Council. To ensure success, the Council 

also a d o p t e d  a p o l i c y  of s e n d i n g  Malays to various i n s t i t u t i o n s  

of hig h e r  l e a rning at home a n d  ab r o a d  for t r a i n i n g  in m i n i n g  

engineering.

Another r e s o l u t i o n  p a s s e d  by the Council was that all future 

mining leases be g r a n t e d  onl y  on c o n d i t i o n  that not less tha n  5 0 %  

of d i r e c t o r s  of the m i n i n g  c o n c e r n  be M a l a y s i a n  citizens, that 

the m a j o r i t y  of the s h a r e s  be o w n e d  by the gove r n m e n t  an d  that at 

least 75% of the w o r k  force s h o u l d  be citizens. F u r t h e r  m e a s u r e s  

to e n courage the Ma l a y s  to go into mi n i n g  i n d u s t r y  were left to
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TABLE 2.3
OVSERSHIP OF MIIIEG LAID AS AT SECOID QUARTES OF 1986

OVEERSHIP PROSPECTIEG PERMITS XIIIIG LEASES
lo. Area (hectare) So. Area (hectare)

Bumiputra 
(individual)

281 29,942 779 16,567

Bumiputra & 
Ion-Bumiputra 
(Joint Venture) 85 7,371 191 5,340

Public Authority 19 77,874 47 3,251

Public Companies with 
Bumiputra Participation 6 17,086 288 20,266

Public Companies 
without Bumiputra 41 678,234 138 13,613

Private Limited Co. 
with Bumiputra & 
Public Authorities 13 488 232 17,076

Private Limited Co. 
without Bumiputra 9 736 971 20,828

lon-Bumiputra
(individual)

31 2,863 1,308 27,863

485 814,594 3,954 124,804

S oui'ce ’. Mining Department, Malaysia, Kuala Lumpur, 1986 
(unpublished report).
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TABLE 2.4
LAID STATISTICS II THE FEDERATED MALAY STATES,1 JAHJARY 1931

f ig u r e s  in  a c re s

Perak Selangor
legri
Sembilan Pahang All States

Country 
land owned 
by Malays 361,159 157,310 119,837 140,405 778,711

Country 
land owned 
by non- 
Malays 561,080 603,794 418,353 256,233 1,839,460

Town and 
village land 
owned by 
Malays 667 752 455 281 2, 155

Town and 
village land 
owned by non- 
Malays 1,948 3,736 1,816 727 8,227

Area occupied 
under T.O.L 
by Malays 8,631 6,328

t
944 944 18,475

Area alienated 
under Mining 
Enactment 112,151 55,319 7,354 216,984 391,838

Forest and 
other reserves 1,689,651 575,836 517,269 1,946,662 4,729,418

Total area 
alienated 2,740,162 1,415,394 1,069,338 2,564,966 7,789,860

Area
unalienated 2,217,041 671,646 567,644 6,553,654 10,009,985

Area of 
State 4,957,203 2,087,040 1,636,982 9,118,620 17,799,845

S o u rce : Lim Teck Ghee, P e a s a n ts  and T h e ir  A g r ic u l t u r a l  Economy in  
C o lo n ia l M a laya , 1 8 7 4 -1 9 4 1 , p .2 5 9 ,  a p p e n d ix  8 .1 .
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the individual s tate g o v e r n m e n t s  to f o rmulate and implement. 

The National Lan d  Council has not adopted any o t h e r  r e s o l u t i o n  

reg a r d i n g  Malay p a r t i c i p a t i o n  in or owning min i n g  lands.

As will be s h o w n  in C h a p t e r  3, Malay p a r t i c i p a t i o n  in min i n g  

industry has not yet r e a c h e d  the t a r g e t t e d  o b j e c t i v e s  of the 1956 

National Land Council resolution. Table 2.3 s h o w s  the extent of 

mining land h e l d ? o w n e d  by eac h  race in 1986 by ethnicity. 

C o m pared with A p p e n d i x  2.6, the acreage owned by M a l a y s  had not 

increased s i g n i f i c a n t l y  by 1986. However, the n u m b e r  of Malays 

q u alified as m i n i n g  e n g i n e e r s  has i n c reased since the 1958 

reso l u t i o n  was p a s s e d . 17-®

The future of' the M a l a y s  in the mining i n d ustry does not s e e m  

to be very bright as the Mal a y s  do not have the large capital 

that mi n i n g  r e q u i r e s . ( S e e  Table 2.3)

P a t t e r n s  o f  L a n d  O w n e r s h ip

Betw e e n  1894 to 1938, the land own e r s h i p  p a t t e r n 17-® f e a tured 

Malay and Chinese o w n e r s h i p  wit h  the latter d o m inant but with 

very little actual t r a nsfer of l a n d 17-7- f r o m  one g r o u p  to another. 

Table 2.4 s hows land o w n e r s h i p  patterns in * the four FMS as at 

Janu a r y  1931. T his table s h o w s  that the n o n - M a l a y s  were the 

dominant land o w n e r s  in the four FMS e s p e c i a l l y  in S e l a n g o r  and 

Perak. The n o n - M a l a y s  owned a total of 1,839,460 acres of c o u n t r y  

land c o m p a r e d  w i t h  778,711 a c r e s  owned by Malays. L a n d  in town 

and village was h e l d  m o s t l y  by n o n - M a l a y s  too, with a total area 

of 8,227 a cres c o m p a r e d  w i t h  2,155 a cres h e l d  by Malays. The 

reason for thi s  d i s p a r i t y  in the acreage h e l d  by M a l a y s  and 

n o n-Malays has b e e n  d i s c u s s e d  earl i e r  in this chapter.
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In respect of the M a l a y  r e s e r vation a reas for the four FMS, 

ali e n a t e d  land figu r e s  are shown in A p p e n d i x  2.3, that is, 

o w nership of a g r i c u l t u r e  a n d  m i n i n g  land in 1938 by race. Th o u g h  

the Malay R e s e r v a t i o n s  En a c t m e n t  was meant to prot e c t  M alay 

rights in land ownership, those n o n-Malays owning land p rior to 

the d e c l a r a t i o n  of r e s e r v a t i o n  c o u l d  still own them. A p p e n d i x  2.3 

shows a total of 75,916 a cres of such land owned by n o n - M a l a y s  

compared with 5 1 6 , 4 7 9  a c r e s  of r e s erved land owned by Malays.

The o w n e r s h i p  of a g r i c u l t u r a l  and mining lands by race in the 

FMS on 1st J a n u a r y  1938 is d e p i c t e d  in A p p e n d i x  2.4, w h i c h  shows 

that p l a n t a t i o n  sector, e s p e c i a l l y  rubber estates, was d o m i n a t e d  

by Eur o p e a n s  with a total area of 1,042,946 a cres in the three 

FMS of Perak, S e l a n g o r  a n d  Negri Sembilan. In agriculture, the 

Malays owned 641, 4 0 2  a c r e s  and the Chinese an d  Indians o wned 

377,506 and 168,252 acres respectively. 1 zre 

F I V E  TEAR D E V E LO P M E N T P L A T S  AMD LA N D  O W N E R S H IP  P A T T E R N S

The five year d e v e l o p m e n t  plans implemented by the g o v e r n m e n t  

since the First Malaya Pla n  in 1960 to the Fo u r t h  M a l a y s i a  Plan 

<1981-1985) have not g r e a t l y  a l t e r e d  the land o w n e r h s i p  p a t t e r n s  

among the v a r i o u s  ethnic groups in P eninsular M a l a y s i a  a s  s h o w n  

in Appe n d i c e s  3.10, 3.11, and 3.12. Table 3.6 s hows a c r e a g e  in

FELDA schemes, the m a j o r i t y  of which is owned by Malays. A p p e n d i x  

2.7 shows the acre a g e  o w n e d  by rubber s m a l l h o l d e r s  a c c o r d i n g  to 

sthnicity. Comparatively, the FELDA a c r eages and that of the 

s mallholder are v e r y  m uch s m a l l e r  than those o wned by n o n - M a l a y s  

ns shown in the a bove appendices.

The change of o w n e r s h i p 173 thro u g h  individual e f f o r t s  by way 

°f t r a n s f e r  of o w n e r s h i p  of land f r o m  one ethnic g r o u p  to a n o t h e r
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does not indicate that the o w n e r s h i p  p a t t e r n  will ch a n g e  to a 

great extent.

The present p a t t e r n  of land own e r s h i p  has bee n  set by the 

British Colonial land p o l i c y  since the early y ears of 1900. This 

pattern, once set, cannot be chan g e d  ea s i l y  except t h r o u g h  a 

massive land r e f o r m  programme. However, as far as can be 

ascertained, no study has been under t a k e n  to d e termine the 

overall chan g e s  of land o w n e r s h i p  p a t t e r n s  for the whole of 

Peninsular Malaysia. Nevertheless, a few stud i e s  on land 

ownership p a t t e r n s  for p a r t i c u l a r  d i s t r i c t s  in P e n i n s u l a r  

Malaysia exist and though t hey do not present a true picture of 

the actual national situation, the y  do, n o n e t h e l e s s  provide a 

cross sect i o n  of the c h a n g e s  that have o c c u r r e d  a m o n g  the 

various ethnic groups in terms of patterns of land o w n e r s h i p  and 

land o w n e r s h i p  changes.

V o o n le° in his s t u d i e s  in M u k im s  of S e m e n y i h  an d  Ulu 

Semenyih, in Selangor, in 1976, showed that land o w n e r s h i p  under  

Chinese p l a n t i n g  c o m p a n i e s  and Malays was more p e rmanent than 

that under Indian, C h e t t i e r  and Europ e a n  ownership. For r e s u l t s  

of Voon's study, see A p p e n d i x  2.8 iei

In Johore Barat (Johore) area, a massive t r a n s f e r  of land 

resulted f r o m  d e v e l opment b e i n g  brought into the area, 16,2 see 

Appendix 2.9. The result of the s tudy shows that there was ver y  

little t r a n s f e r  of land f r o m  n o n - M a l a y s  to Malays. However, 

57.4% of the t r a n s f e r s  were f r o m  n o n - M a l a y s  to n o n - M a l a y s  an d  

29.9% f r o m  Malays to Non-Malays.

In the MAD A  area, there is m o d e r a t e l y  h i g h  d e g r e e s  of 

concen t r a t i o n  of o w n e r s h i p  of p addy land and this i n d i c a t e s  the
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possible exi s t e n c e  of a ric h  landlord c l a s s . 103 There are about 

8,600 p a d d y  land owners w i t h  ten r e l o n g  <3.5 acres) or more who 

together own 145,773 r e l o n g ' * “*  or 42% of total p a d d y  land. 

However, of those who own 30 r e l o n g  or more of p a d d y  land in the 

Muda region, only 6% c l a i m e d  to be active p a d d y  farmers. They 

tended to own on an aver a g e  about as much o t h e r  a g r i c ultural 

land as they di d  p a d d y  land. C o m p a r e d  to a r a n d o m  sample of 

ordinary p addy farmers, the large paddy l a n d o w n e r s ’65 s c o r e d  much 

higher on e very s o c i o - e c o n o m i c  indicator. There are about 700 big 

paddy l a ndlords in the Muda region and they own about 34,000 

r e l o n g  of p a d d y  land (about 10% of the total p a d d y  land in the 

scheme). Therefore, r e d i s t r i b u t i o n  of o w n e r s h i p  of t his land 

to small farm e r s  and landl e s s  agricultural labours in e c o nomic 

holding would bring about a substantial r e d u c t i o n  in the 

c o n c e n t r a t i o n  of land o w n e r s h i p  in Muda region. This in turn 

would bring about a s ubstantial r e d u c t i o n  of p o v e r t y  in the area, 

though it would not be e n o u g h  to eradicate it.

The h y p o t h e s i s  that the M a l aysian d e v e l o p m e n t  p lans do not 

s u b s t a n t i a l l y  a l t e r  the p a t t e r n  of land o w n e r s h i p  a m o n g  the 

Kalays is borne out by a c o m p a r i s o n  of the v a r i o u s  a p p e n d i c e s  and 

tables c i t e d  above with that of the progr e s s  a c h i e v e d  under the 

various land de v e l o p m e n t  s c h e m e s  i m p l e m e n t e d  under the f i v e - y e a r 

development p r o g r a m m e s  as s h o w n  in Tables 2.1, 2.3, 2.4 an d  3.6

and A p p e n d i c e s  2.3, 2.4, 2.6, 2.7, 3.10, 3.11, a n d  3.12.

SUMMARY.

F r o m  the a bove d i s c u s s i o n  it can be s u m m a r i s e d  that in 

Peninsular Malaysia, e s p e c i a l l y  a f t e r  M e r d e k a , b e s i d e s  the 

g o v e r nment's po l i c y  of land o w n e r s h i p  t h r o u g h  land d e v e l o p m e n t
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schemes, there is no other m ajor r e f o r m  in land o w n e r s h i p  policy. 

The M a l a y  R e s e r v a t i o n s  Policy, which has bee n  a m a j o r  land 

own e r s h i p  policy f o r m u l a t e d  by the colonial a d m i n i s t r a t i o n  is 

still b e i n g  m a i n t a i n e d  without real policy improvements.

The B r i t i s h  colonial land policy has a f f e c t e d  the present 

pattern of land o w n e r s h i p  e s p e c i a l l y  a mong the Ma l a y s  to this 

day. The Ma l a y s  were left in the paddy c u l t i v a t i o n  a r e a s  where 

poverty persists, wher e a s  the m a j o r i t y  of the Chinese were in the 

more lucrative s e c t o r s  of ru b b e r  and mi n i n g  industries, thus 

leaving the M a l a y s  in a n  e c o n o m i c a l l y  d i s a d v a n t a g e d  position. 

This p a t t e r n  of land o w n e r s h i p  however, has not c h a n g e d  muc h  even 

after twenty five years of d evelopment plans and desp i t e  the 

im p l e m e n t a t i o n  of the Ne w  E c o n o m i c  Policy.

In terms of land o w n e r s h i p  by ethnic groups, the present 

patterns of land o w n e r s h i p  a m o n g  the Malays, Chinese and Indians 

do not reflect the p o p u l a t i o n  patterns of the country. The Non- 

Malays own muc h  more land p a r t i c u l a r l y  in the estate and mining  

sector than the Malays, (see A p p e n d i c e s  2,6 and Table 2.3; and 

A p pendices 3.10, 3.11, and 3.12).

Altho u g h  the M a l a y s  are p r o t e c t e d  by the M a l a y  R e s e r v a t i o n s  

Enac t m e n t s  of the states, the b e n e f i t s  thereof are illusory. This 

is because in t erms of physical land acreage, 60% of the lands 

reserved are of the low q u a l i t y  and are not s u i t a b l e  for 

c u l t i v a t i o n . 1 ee

In t erms of o w n e r s h i p  in mi n i n g  land, the M a l a y s  too are at 

the disadvantage, f i r s t l y  because of the lack of capital to
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operate the mines and secondly, due to lack of experience in the 

mining industry.
FELDA's concept of land ownership by shares is a new

approach towards propelling the Malays into the modern economic

sector. If the settlers could be convinced to participate in it 
the new system would materially be more profitable than the 
existing one. However, the fact remains that the ownership by 

'title' has the advantage of security and a source of getting 

financial help in times of hardship, as a financial resource 
which permits the charging and leasing of the land to money 
lenders. Thus, land ownership by shares has not found favour with

the settlers. However, if this system is able to increase the

settlers income, then the shift from the old system to the new 

concept of land ownership by shares is a worthwhile venture.1®'7
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Table 4C.

85. This was followed by Krian, Kuala Kangsar, Upper Perak, Lower 
Perak and Batang Padang. In Kegri Sembilan, initial programme in 
reservation was just as rapid, but the early reservations 
consisted mainly of occupied lands in Kuala Pilah and Tampin which 
came under the Customary Tenure Enactment and provided a logical 
basis for reservation. On completion of the reservation of 
occupied land, the government gazetted about 400,000 acres of 
Malay Reservations in unoccupied areas in 1918. This accounted for 
about 2/3 of all the unalienated land in the state. In Port 
Dickson and Seremban, a vast area of lands within predominantly 
non-Malay areas were also gazetted as Malay Reservations.
Selangor state government did not gazette any land for Malay 
reservation purposes until 1916, as it thought that the state did 
not have the money to be paid out in expectation of claims 
resulting from the implementation of the Enactment. However, by 
1917, there were 35 Malay reservations throughout the state that 
were gazetted, but the majority of the reserved areas were small 
in acreage, the largest being 3,700 acres in Kelang. Reservation 
in Pahang was very slow as it was not a matter of urgency. Pahang 
began its reservation in 1917 and by 1920 about 200,000 acres, 
were gazetted as Malay reservations. In 1918, as a result of food 
shortage crisis, reservations of land had slowed down temporarily. 
However, in 1921, the reservation policy was continued again as a 
result of new threat posed by non-Malay interest in land 
acquisition. This new policy of extending the Malay reserve land 
was initiated by both the Chief Secretary and the
Commissioner of Lands and Mines, Selangor. Further reservations 
were continued in Selangor.

66. See Lim Teck Ghee, o p . c i t  165-166.
87. Malay Reservations Enactment Kelantan, 18/1930.
88; Malay Reservations Enactment Kedah, Fo.63 (1931)
89. Malay Reservations Enactment, Perl is 7/1353.
90. Malay Reservations Enactment Johore 1/1936.
91. Malay Reservations Enactment Trengganu 17/1360.
92. See Lim Teck Ghee, o p . c i t p.210. See also Table 1.7 at p.248, 

Table 8.2 at p.260, Table 8.3 at p.261,Table 8.4 at p.261.
93. See Lim Teck Ghee, op. c i t .  pp. 166-167.

- 181 -



94.
95.
96.

97.

98.
99.

100.
101 .

102 .
103.

104.

105.
106.
107.
108. 
109,

110.
111 .

i b i d . ,  p. 167. 
i b i d .
The administration's reply was that those who opposed the 
reservation policy had no interest of the Malay community at 
heart and warned them that their requests would disrupt Malay 
settlement and paddy cultivation. [See i b i d . ,  p.167].
Most of the infringements to the provisions of the Malay 
Reservations Enactment pertain to the leasing of Malay lands 
to non-Malays for more than three years through ordinary 
private agreements which were not registered at the Land
Office. Another form of evasion was the granting of powers of
Attorney by the Malay land owners to the non-Malays which 
enabled a non-Malay to occupy the land. Section 8(ii) of the 
Malay Reservations Enactment prohibited the grant of 
irrevocable Powers of Attorney. This prohibition could be
evaded as it was not necessary for Powers of Attorney to be 
registered in the Land Office. Since private arrangements were 
difficult to detect, the evasions were mainly of unregistered 
nature.
i b i d . ,  for detail discussion on the report, see p.211.
As a result of the infringements, the 1913 enactment was 
amended making it null and void all Power of Attorney
retrospective to 1913.
See Lim Teck Ghee,1977, o p . c i t .
The thinking of the government then was, it is better to 
have more Malay reservation before it was too late.
Lim Teck Ghee.,1977, o p . c i t .  pp. 209-216.
Adams, the Resident of Selangor, was the most radical resident 
who supported strongly the Malay reservation policy. 
Disturbed by the large size of non-Malay land interests in the 
state, he proposed that the whole of unalienated state land be 
converted to reservations. He also proposed that forest 
areas should not be excised from forest reserves for 
alienation to non-Malays. See i b i d .
See Lim Teck Ghee,1977, o p . c i t  p.213. The major portion of the 
losses was borne by money lenders and small Chinese traders. 
Before the amendment was made, the government estimated that 
there was almost $5 million in debts secured on reservation 
land. As the amendment was made retrospective to 1913, this 
rendered all powers of attorney made by the non-Malays null 
and void. 
i b i d .  , op. c i t .  
i b i d . ,  o p . c i t .  
i b i d .
Lim Teck Ghee, 1977, o p . c i t .
The reason given was that peasants did not need to market 
their produce, therefore they did not need access. Further, 
peasants' land would harbour contagious disease, and the 
peasants too might finally sell their land to planters. See 
Lim Teck Ghee, 1977, o p . c i t .  pp. 91-92,
See i b i d . ,  p.93.
This increase in the land value is attributed partly to an 
increase of pressure on land with increasing population and 
partly to the decreasing purchasing power of the Malaysian 
currency. See i b i d .
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112. See Phin-Keong Voon, R u ra l Land O w nership  and D evelopm ent in  
th e  M a la y  R e s e rv a t io n  o f  P e n in s u la r  M a la y s ia, Journal of 
S.E.A. Studies, Vol.15, So. 4, March, 1978.

113. Article 153 of the Federal Constitution. This article provides 
that:
"It shall be the responsibility of the Yang di-Pertuan Agong 
to safeguard the special position of the Malays and natives of 
the states of Sabah and Sarawak and the legitimate interests 
of other communities in accordance with the provisions of this 
Article".

114. Federal Constitution, Article 89.
115. Federal Constitution, article 89(1). This article provides 

that:
"Any land in a State which immediately before Merdeka Day was 
a Malay reservation in accordance with the existing law 
may continue as a Malay reservation in accordance with that 
law until otherwise provided by an Enactment of the 
Legislature of that State,being an Enactment - 

"(a) passed by a majority of the total number of members of the
Legislative Assembly and by the votes of not less than two- 
thirds of the members present and voting; and 

(b) approved by resolution of each House of Parliament passed by a 
majority of the total number of members of that house and by 
the votes of not less than two-thirds of the members voting".

116. i b i d .  Article 89(5) provides that:
"Vithout prejudice to Clause(3), the Government of any State 
may, in accordance with law, acquire land for the settlement 
of Malays or other communities, and establish trusts for that 
purpose".

117. i b i d .  Article 89(2)(a) and (b) which provides that:
"a) where any land in a State is declared a Malay reservation 

under this Clause, an equal area of land in that State 
which has not been developed or cultivated shall be made 
available for general alienation and ;

b) the total area of land in a State for the time being
declared as a Malay reservation under this Clause shall 
not at any time exceed the total area of the land in that 
State which has been made available for general alienation 
in pursuance of paragraph (a)".

118. Customary Tenure Enactment, 1909 was later repealed by 1926 
Enactment, Cap.215.

119. Article 160 defined 'law' to include:
written law, the common law in so far as it is in operation in 
the Federation or any part thereof, and any customs or usage
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120.

having the force of law in the federation or any part 
thereof".
For further readings on Customary Land Tenure, see 
M. B.Hooker,(ed. ) R ea d in g s  in  M a la y  A dat Laws, University 
of Singapore Press,1970. See also The In t e r a c t io n  o f  
L e g is la t io n  and C ustom ary Law in  A M a la y  S ta te , The 
American Journal of Comparative Law, Vol.16 Ho.3. See 
also, R.J.Vilkinson, M a la y  Law in Papers on Malay 
Subjects, Law, Part 1,1 (1908) ; P.E. De Josselin De 
Jong, M inangkabau and N e g r i S em b ilan (1951) and
R. 0. Vinstedt, N e g r i S e m b ilan , th e  H is to r y ,  P o l i t y  and  
B e l i e f s  o f  N in e  S ta te s , 12 J.K. B.R.A.S, Part III, 35 at 
81 (1934).

121. MLC, (Penang And Malacca Titles) Act 2/1963, section 108.
The amendment to this section was finally agreed by the 
Rational Land Council after Article 90(1) of the
Malaysian Constitution was amended, (vide minute of the 
Rational Land Council, 3.3, at its 37th Meeting on 30th 
January, 1984).

122. RLC, (Penang and Malacca Titles) Act 1963, s.108(1) & 
s.94(1) (2). However, this situation has changed as a 
result of an amendment vide A731/89 by which 'Malay' is 
defined according to the Constitution.

123. i b i d .  , s. 108(1) (b).
124. i b i d . , s.108(1)(c).
125. i  b i d .  , s. 108(1) (d).
126. i b i d . ,  s.108(1)(e).
127. i b i d . ,  s. 108(1) (f).
128. i b i d . ,  s.94(2). See note 122. However, s 94(2) was

deleted by an amendment vide A731/89.
129. i b i d . ,  s. 108(2).
130. A total of 1,500 acres of Malacca Customary land has been 

charged to non-Malays up to 1982. Although legally the 
land has been charged,in actual fact these lands were 
being sold to non-Malays without any legal transfer of 
ownership, (vide minute no.4.1 of the 35th Rational Land 
Council meeting of 28th August,1982.)

131. i b i d .  In the Rational Land Council meeting (1982), the
Malacca state government proposed to amend Section 108 of 
the Act to forbid the charging and the giving of lien of 
such land to non-Malays and to restrict the registration 
of trust, caveat, grants of letters of administration and 
grant of probate to non-Malays and to restrict the 
registration of trust, caveat, grants of letters of 
administration and grant of probate to non-Malays.•
However,the Rational Land Council rejected the proposal 
on the ground that such proposal was in conflict with 
Article 90(1) and Article 8 of the Malaysian
Constitution. See also 36th Rational Land Council meeting 
on 25.3.83, minute Ro. 3.6. (conf, ).

132. 37th Meeting of the Rational Land Council on 30.1.84,
minute Ro.3.3 (conf.). Article 90(1) of the Constitution 
was amended and thus s. 108 of the RLC (Penang and
Malacca) Act, 1963 was amended vide Act Ro.A 597 on 
30.9.84, see minute 38th Council meeting on 21.9.84. Thus
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133.

134.
135.

136.
137.

138.

139.
140.
141.
142.
143.
144.

145.

146.

i

prohibiting the charging of Malacca Customary land to 
non-Malays.
See David S.Y.Vong,Tenure And Land D e a lin g s  In  The M a la y  
S ta te s , p.480. The Customary Tenure (Lengkongan Lands) 
Enactment was passed in 1960,to deal with the custom of 
certain suku (tribes) other than those covered by the 
Customary Tenure Enactment, Cap.215. It is modelled on 
Cap.215, and their provisions are almost similar except 
with some variations because of the differences between 
the customs of the two groups of suku. 
i b i d . ,  p.492.
i b i d . ,  pp.478-479. Custom ary Tenure Enactm ent Cap.215, 
FMS, revised laws, 1935, sections 7(1); 7(ii) and 7(vi). 
i b i d . ,  pp, 478-479.
See M. B. Hooker, (ed. ) The M a la y  A dat Laws, o p . c l t .  pp.111- 
126. Tanah C h a ria n is property acquired by an unmarried 

it is called c a r ia n  b u ja n g, and if it is from his 
own earnings, he has power to dispose of it at will. 
Generally the property of C a r ia n  b u ja n g, of either sex, 
reverts on death to the w a r is of the deceased.
Tanah Pesaka refers to the inheritance under any system 
of law. But in Hegri Sembilan refers also to ancestral 
land which is entailed and subject to options on sale. 
The term is used here in opposition to c a r ia n . For 
detailed discussion see K. B.Hooker,(ed.), The M a la y  A dat 
Laws, o p . c i t  pp. 129-133.
See David S.Y.Vong, o p . c i t  p.479.
i b i d , ,  pp.479-480 as quoted by David S.Y.Vong.
i b i d , ,  p,480. See also M.B.Hooker, o p . c i t  pp.126-133.
i b i d .
See David S.Y.Vong, o p . c i t  p.480.
See M. B. Hooker, (ed. ) The M a la y  A dat Laws, o p . c i t .  
pp. 237-242. The fundamental principle of the f a r a i d  is to 
divide up the property among the heirs giving to each his 
or her agreed or ascertained share. However, according to 
Islamic law of succession, each issue of a deceased 
muslim has her or his share fixed [the general principle 
is:widow l/8th; father 1/6; son double share each, 
daughter single share each] unless the issues agreed to 
divide the property according to a d a t kampung, i.e based 
on mutual agreement. However, if one of the issues 
disagree to divide according to a d a t kampung the property 
shall be divided according to f a r a i d  law. See also 
Abdullah Yusof Ali, Text ,  T r a n s la t io n  and Commentary o f  
th e  Q u r ' a n ,surah 4, verse 11 & 12.
David S.Y.Vong, o p . c i t .  For detailed discussion see 
pp.482-491.
The word 'property' includes both movable and immovable 
estates in land, building, chattels and equitable 
interests and the right to enjoy property is conditioned 
by the obligation which the law imposes upon the owner or 
occupier thereof. 'Immovable property' means land and any 
interest in, right over or benefit arising or to arise 
out of land. (See s.3, Interpretation Act, 1967). Under 
s.2(3), of the Interpretation and General Clauses
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147.

148.

149.
150.
151.
152.
153.

154.

155.
156.
157.

158.

159.

160.

Ordinance, 1948, 'Immovable property' includes land, 
benefits to arise out of land, and things attached to the 
earth or permanently fastened to anything attached to the 
earth.
L.A.Sheridan and H. E. Groves, The C o n s t i tu t io n  o f
M a la y s ia , New York, 1967, chapter 3. See also Nik 
A.Rashid, Land Law and Land A d m i n i s t r a t i o n ,  a mimeograph, 
Faculty of Economics and Administration, University of 
Xalaya, 1971 p.10.
a) S t a t e  o f  Vest Bengal v Subodh Gopal
b) Dw arkadas S h r in iv a s  v S h o la p u r S p in n in g  & W eaving

Co. ,  and Ors. In this case property was defined as 
"connoting a bundle of rights exercisable by the 
owner in respect thereof, and embracing within its 
purview both corporeal and incorporeal rights."

c) S a g h ir  Ahmad & A nor v S t a t e  o f  U.F.
d) Deep Chand & Anor v S t a t e  o f  U.P.
See note 148 (b).
See Article 31, Indian Constitution.
See e.g. H u r le y  v K i n c a i d (1932) 285 US 29,
1968 1 KLJ 293.
Ss. 92 and 340 of the NLC. For detailed discussion on 
'indefeasibility' of title see David S.Y.Vong, 1977 
o p . c i t  pp. 322-393.
A new Act for Strata Titles has been enacted, known as 
The S t r a t a  T i t l e s  Act ,1985.
See David S.Y.Vong, 1977 o p . c i t . ,  p.121.
S. 92(2) NLC.
See sections 205, 214, 221, 241, 281 & 283 of the NLC. 
See also Commissioner of Land Legislation, N o te s  Upon 
N a t io n a l  Land Code, pp.3-4. Other rights enjoyed by a 
land owner under the NLC includes:
The right to sub-divide or partition the land, or 
amalgamate it with other land, subject to and in 
accordance with the provisions of the NLC.
(a) The right to sub-divide any building thereon in 

accordance with the provisions of the Strata Titles 
Act,1985.

(b) The right to effect transfers, leases, charges, 
surrenders and any other dealings permitted under 
Division IV of the Code;

(c) The right to dispose of the land, or any undivided 
share therein, by will, subject to the provisions of 
his personal law and of any other law relating to the 
disposition or devolution of property on death. 
[Pertaining to rights to transfer see s.214, for 
leases see s.221, for charges see s.241, for lien see 
s.281 and easement s.283].

See sections 319-339 of the NLC. For detailed discussion 
on caveats, see David S.Y.Vong, 1977, o p . c i t  pp.414-468. 
See also Judith E.Sihombing, N a t io n a l Land Code, A 
Commentary, pp.57 0-650.
See, F r a z e r  v W alker (1967)1 ALL E.R.649 at p. 652 as 
quoted from Judith S.Sihombing. p.261.
Section 120(1), NLC. However, the State Authority has the

186



162.

163.

164.
165.
166.

167.

161.

168.
169.
170.

171.

172.

173.

174.
175.

ultimate power to impose conditions and restriction in 
interest at the time when any land is approved for 
alienation. See also section 120(2), JTLC.
Failure to observe the conditions of alienation would 
result in forfeiture of the land by the State Authority, 
vide s. 127, ILC.
Hence, the Ministry of Sural and Rational development was 
established immediately after M erdeka with the objective 
of bringing development to rural areas, particularly land 
development schemes.
See Wolfgang Senftleben, B ackground To A g r ic u l t u r a l  Land  
P o l ic y  in  M a la y s ia , Wiesbaden: Harrassowitz, 1976, pp.
62-64. 
i b i d ,  
i  b i d.
As at 1984, 1612 settlers had received land titles. 7951 
had fully discharged their loan obligations and their 
land titles are being prepared by Land Office, see FELDA 
Annual report, 1984, p.10.
Minutes of the 38th National Land Council Meeting, 21st 
September, 1984, p.'14, based on paper entitled Rancangan  
Tanah S is te m  FELDA by FELDA. See also minutes of the 34th 
Rational Land Council Meeting, 8th December, 1981, pp. 
17-19. However, in 1989, the Federal Government decided 
to discontinue the 'share system' because of pressures 
by the settlers.
See FELDA Annual Report, 1984. p.2.
See note 167 above.
The date of expiry of the Mining Lease will be stated in 
the Mining Lease title.
Mining Enactment Johore Mo.69.
Mining Enactment Kedah Mo.67.
Mining Enactment Kelantan Ho.10/1939.
Mining Enactment Perlis Ho.1/1340.
Mining Enactment Trengganu Ho.51/1356.
Mining Enactment F.M.S.Cap.147.
Minute of the 33rd. Rational Land Council Meeting, 13th
December, 1980, minute Ho.11.1, paper Ho.1/80. The
proposal was rejected by the Council on the ground that 
amendment to Article 76(4) with the inclusion of Article 
2(c) of the state list, under Schedule 9 of the Federal 
Constitution had to be made. The members of the Council 
representing the State Governments felt that by having to 
amend Article 76(4) and include in it Article 2(c)
Schedule 9 of the state list, it would mean that there is 
an element of transferring the power on mining matters 
from the states to federal government. Thus the State 
Governments did not agree with this concept of a unified 
Mining Code. However, there were some states which
accepted the proposals.
See Bank Hegara Malaysia, Q u a r te r ly  Econom ic B u l l e t i n ,  
September, 1984, Vol.17, Ho.3, p.48.
Rational Land Council Resolution, Paper Ho.11/1958.
See Fifth Malaysia Plan, (5MP), p.105, Table 3-7.
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176.

177.
178.
179.

180.
181.
182.

183.

184.
185.
186. 
187.

Phin-Keong Voon, E v o l u t i o n  o f  E t h n i c  P a t t e r n s  o f  Rural 
L a n d  O w n e r s h i p  In P e n i n s u l a r  Malaysia, A Case Study, 
S.E.A.Studies, Vo.15, Bo.4, March, 1978. 
ibid.
Lim Tech Ghee, op.cit. p.261.
Phin-Keong Voon, Rural L a n d  O w n e r s h i p  and D e v e l o p m e n t  in 
M a l a y  r e s e r v a t i o n  o f  P e n i n s u l a r  Malaysia, Journal of 
S.E.A.Studies, Vo.14, Bo.4, March, 1977. In respect of 
urban land, a survey of 15 towns in 1977 showed that over 
the years, bumiputra sold 1,335.2 hectares against a 
purchase of 1,101.9 hectares, implying a net loss of 
233.3 hectares. The Indians sold 651.1 hectares and 
purchased 514.2 hectares, incurring a net loss of 136.9 
hectares. The Chinese experienced a net gain of 598 
hectares. The net loss for bumiputra was significant 
since their holdings in the towns surveyed were already 
small, and more importnt such urban lands were highly 
valued especially for commercial and industrial purposes. 
See 4MP, p.63. 
i bi d . 
ibid.
See minute of 32nd Bational Land Council meeting, 
12.3.1979. The survey was carried out by Ministry of 
Agriculture in 1979 on the extent of land transfers in 
Johore Barat projects from 1975 to 1979.
D. S. Gibbons, Lim Tech Ghee, et.al., L a n d  Tenure in the
Muda Irrig a t i o n  Area: Universltl Sains, Malaysia, Final
Report, Part 2: Findings, pp.189 & 193.
ibid.
ibid.
As in note 33.
The share system was revoked by the Malaysian government 
in 1988 as a result of political pressure and demands by 
the settlers to have the individual titles issued to 
them.
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C H A P T E R  3

L A U D  D I S P O S A L  P O L I C Y  I S  P E S I H S U L A R  M A L A Y S I A

This C h a p t e r  a t t e m p t s  to e x p l a i n  h o w  state lands are d i s p o s e d  

of to the public and to exam i n e  the vari o u s  p o l i c i e s  of the state 

g o v e r n m e n t s  as rega r d s  the disposal of state lands; w h e t h e r  suc h  

policies are c o m p a t i b l e  w i t h  the present pace of economic, 

political and social development; and the extent to w h i c h  the 

land disposal pol i c y  has c o n t r i b u t e d  to the a c h i e v e m e n t  of the 

New Econo m i c  Po l i c y  QTEP) set by the government. V a r i o u s  land 

disposal l e g i s l a t i o n s  will be e x a m i n e d  in this C h a p t e r  but before 

that a s u r v e y  of the e a r l y  land disposal policy before a n d  a fter 

the B r i t i s h  i n t e r v e n t i o n  into the Malay states is p r e s e n t e d  to 

facilitate an u n d e r s t a n d i n g  of the present land disposal policy. 

H i s t o r i c a l ,  A d m i n i s t r a t i o n  a n d  L e g a l  P e r s p e c t i v e s  o f  t h e  E a r l y -  

H a n d  D i s p o s a l  P o l i c y

In the e a r l y  pe r i o d  of B r i t i s h  rule, prior to the 

introduction of the T o r r e n s  s y s t e m  of land a d m i n i s t r a t i o n  into 

"the Malay States, e x i s t i n g  native h o l d i n g s  were left on t h e i r  own 

as most of t h e m  were s i t u a t e d  in the remote part of the c o u n t r y  

beyond the a d m i n i s t r a t i v e  control of the government. O n l y  those 

new h o l d i n g s  h eld near m i n i n g  areas, aro u n d  t o w n s  or a long 

accessible r o a d s  were brought u n d e r  the l e asehold system. Some 

Malay p e a s a n t s  t o o k  up o c c u p a t i o n  of land without the k n o w l e d g e  

°f the g o v e r n m e n t  land o f f i c e r s  and the y  c o n t i n u e d  to c lear  

and occupy n e w  lands a c c o r d i n g  to their customs. This i n c r e a s e d  

^ke number of native or Malay holdings, old and new, lying
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outside a n y  f o r m  of land administration. The first attempt to 

deal wit h  the p r o b l e m  of na t i v e  h o l d i n g s  came w ith the p a s s i n g  of 

the General L and R e g u l a t i o n s  in each state w h i c h  c o n t a i n e d  

identical p r o v i s i o n s  r e l a t i n g  to 1 land in the o c c u p a t i o n  of 

natives u nder M a l a y  tenure*. Under the Regulations, all such 

lands were to be r e g i s t e r e d  and a fter r e g i s t r a t i o n  the c l a i m  of 

the o c c u p i e r  was undisputed, the o c c upier w o u l d  be g i v e n  a 

certif i c a t e  ' c o n f irming his title* to the land. This land 

certif i c a t e  had the force of an a g reement for a lease for a t e r m  

of a fe w  y ears w h i c h  was to be s u p e r s e d e d  by a lease for 999 

years or in p e r p e t u i t y  a f t e r  the land had been surveyed. Once 

this was done, the o c c u p i e r  has to pay an annual quit rent to the 

government. It is n oted that the Malay cust o m s  r e l a t i n g  to land 

tenure were to some extent r e c o g n i s e d  in that d e  f a c t o  

occupation, a c c o r d i n g  to the custom, was a c c e p t e d  as the basis 

tor the issue of a formal lease in future. However, the c u s t o m a r y  

sy s t e m  was g r a d u a l l y  r e p l a c e d  by the l e a s e h o l d  system. In the 

early phase of the colonial administration, the g o v e r n m e n t  did 

n°t have the a d m i n i s t r a t i v e  c a p a c i t y  to cope w i t h  the w ork of 

s u r v e y i n g  and issuing leases for mi n i n g  and n e w l y  d e v e l o p e d  

areas. The atte m p t  to impose quit rent on native land was

s t r ongly o p p o s e d  by the local r e s i d e n t s  and in some p l a c e s  the 

'rebellion* had to be s u p p r e s s e d  by f o r c e . 1 While the quit rent 

swelled the c o f f e r s  of the B r i t i s h  colonial a d m i n i s t r a t i o n  the 

regime f a i l e d  to set up a s y s t e m a t i c  f o r m  of land r e g i s t r a t i o n  

and the whole land a d m i n i s t r a t i o n  in respect of native h o l d i n g s  

became a mass of c o n f u s i o n . 2

The first s t e p  t o w a r d s  a s y s t e m a t i c  f o r m  of land r e g i s t r a t i o n
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was f o r m u l a t e d  by V. E. Maxwell who was a p p o i n t e d  the Brit i s h 

Resident in S e l a n g o r  in 1889. F r o m  1883-1886, Maxwell was 

r e s p o nsible for a s e r i e s  of refo r m s  in Mala c c a  w h i c h  was 

a f flicted by s i m i l a r  p r o b l e m s  of native h o l d i n g s . 3 The first s tep 

taken by Maxwell was to divide the state into d i s t r i c t s  a n d  e ach 

district into s m a l l e r  u n i t s  k nown as m u k im . O c c u p i e r s  of the land 

were a s c e r t a i n e d  a n d  d i s p u t e s  as to o c cupancy and b o u n d a r i e s  were 

settled an d  eac h  o c c u p i e r ' s  title or right of o c c u p a n c y  was 

documented. F r o m  this information, a rent roll was c o m p i l e d  m u k im  

by m u k im  to s h o w  the l o c a l i t y  of e very occupied plot by ref e r e n c e  

to its 'survey serial number' , its approx i m a t e  area, the rent 

assessment due in respect thereof, and the name of the o c c upier 

who was liable to pay the rent. S u c h  a revenue record was in fact 

intended to serve as a r e g i s t e r  of native l a n d h o l d i n g s  as it 

would s h o w  whether the land was held under a lease or other 

a u thority or m e r e l y  under a c u s t o m a r y  claim. W ith the a i m  of 

e f fecting a radical change in land tenure policy, Maxwell 

drafted a set of land r e g u l a t i o n s  which were s u b s e q u e n t l y  e n a c t e d  

as the S e l a n g o r  Lan d  Code of 1891.A This Land Code c o n s o l i d a t e d  

and i m p roved on the e x i s t i n g  l e asehold s y s t e m  a n d  it also 

purported to provide for a dif f e r e n t  kind of land tenure for the 

native holdings. A ne w  conc e p t  k nown as 'waste l a n d 1 , m e a n i n g  in 

e ffect state land was i n t r o d u c e d  by the Code s By the p a s s i n g  of 

the C o d e ,'C u s t o m a r y  land' was lega l l y  r e c o g n i s e d  and the code 

provided that c u s t o m a r y  land c o u l d  be held by a 'Muhammadan' 

e ither u nder a grant, lease or agr e e m e n t  f r o m  the g o v e r n m e n t  or 

as a 'customary landholder'. U nder the Code, an y  M u h a m m a d a n  "who 

has been without w r i t t e n  a u t h o r i t y  for ten y e a r s  c o n t i n u o u s l y  in
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p o s s e s s i o n  of any a g r i c u l t u r a l  land in respect pf w h i c h  the 

revenue due t h e r e o n  (if any) to the state has b e e n  r e g u l a r l y  

paid, shall be d e e m e d  to be on the e x p i r a t i o n  of that p e r i o d  a 

c u s t o m a r y  land holder in resp e c t  of suc h  l a n d . " Any M u h a m m a d a n  

applicant for waste land m a y  acquire the ‘s t a t u s  of a c u s t o m a r y  

l a n d h o l d e r 1 if the D i s t r i c t  O f f i c e r  r e c o g n i s e d  h i m  as such. The 

landholder who had not bee n  in c o n t i n u o u s  o c c u p a t i o n  for ten 

years w o u l d  a lso a p p l y  to the District Offi c e r  to have the land 

subject to a c u s t o m a r y  land holder. A c u s t o m a r y  land h o l d e r ' s  

rights include a p e r m a n e n t  t r a n s m i s s i b l e  a n d  t r a n s f e r a b l e  right 

cf use an d  o c c u p a n c y . e

M a x w e l l ’s land law r e f o r m  s u c c e d e d  in i n t r o d u c i n g  a be t t e r  

and more e f f i c i e n t  s y s t e m  of r e v e n u e - c u m - l a n d  administration,  

which a d o p t e d  two s y s t e m s  of a d m i n i s t r a t i o n  - a more 

s o p h i s t i c a t e d  one for land under the lea s e h o l d  s y s t e m  a n d  a 

summ a r y  one for native holdings. By this system, there was no 

accurate land s u r v e y  of native h o l d i n g s  w h i c h  were to h ave only 

rough d e m a r c a t i o n  and inst e a d  of being issued leases, native 

holdings o nly had to be registered.

However, M a x w e l l ' s  effort to r e f o r m  the native land tenure 

was not a p p r e c i a t e d  by the colonial officers, p a r t i c u l a r l y  the 

"then B r i t i s h  R e s ident in Perak. The latter b e l i e v e d  that in the 

Malay S t a t e s  there was no s uch r e a d i l y  r e c o g n i s a b l e  na t i v e  s y s t e m  

of land tenure a n d  that the whole p r o b l e m  about na t i v e  h o l d i n g  

really b o i l e d  d o w n  to that of a d m i n i s t r a t i v e  f a c i l i t i e s  an d  

effi ciency. However, M a x w e l l ' s  i n itiative did o p e n  the doo r  to 

hhe future d e v e l o p m e n t  of land tenure and land law r e f o r m s  in the 

Malay states,
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After M a x w e l l ' s  d e p a r t u r e  f r o m  Selangor, the S e l a n g o r  Land 

Code was a m e n d e d  by the A c t i n g  Resident of S e l a n g o r  w i t h  the 

support of the G o v e r n o r  of the S t r a i t s  Settlements. The effect of 

the amendment was that an y  p e r s o n  of a n y  n a t i o n a l i t y  c o u l d  a p p l y

to become a cu s t o m a r y  h o l d e r . 2

A further d e v e l o p m e n t o c c u r r e d  in 1897, soon a f t e r  the

formation of the FMS, w ith the int r o d u c t i o n of a ne w land

enactment for and by e ach of four s t a t e s . s The four 1897 Land

E n actments of the FMS were identical in effect. U nder these 1897 

Land Enactments, lands were c l a s s i f i e d  into:

<a) Town lands;

<b) c o u n t r y  lands of 100 a c r e s  in area or under and;

(c) c o u n t r y  lands e x c e e d i n g  100 acres in area.

Lands under c l a s s e s  (a) and (c> were to be h eld u n d e r  the 

leasehold s y s t e m  and in case of c lass (b) lands were to be held 

under a local r e g i s t e r  n o w  k n o w n  as M u k im  R e g i s t e r s . 9

The 1897 E n actment d r o p p e d  c u s t o m a r y  tenure, and the word 

'customary' was d e l e t e d  f r o m  the Enactments. These E n a c t m e n t s  

however, a d o p t e d  M a x w e l l ' s  fo r m u l a t i o n  with some m o d i f i c a t i o n  

which i n t e r  a l i a  st a t e d  that the p r o p r i e t o r  of the land held 

under M u k im  R e g i s t e r  was d e e m e d  to have permanent, t r a n s m i s s i b l e  

and t r a n s f e r a b l e  right, interest an d  o c c u p a n c y  in his l a n d . 10 He 

was also to hol d  the land subject to the same terms as in a 

landholder h o l d i n g  under a lease with onl y  one e x c e p t i o n  or 

rather v a r i a t i o n  in the c u l t i v a t i o n  c o n d i t i o n s : 11 a b a n d o n m e n t  of 

land under the M u k im  Register, for three c o n s e c u t i v e  years, 

would render it liable to forfe i t u r e  by the s t a t e . 12 Further,

193



the s y s t e m  of M u k im  R e g i s t e r s  was e s t a b l i s h e d  as the general 

s y s t e m  for all s m a l l h o l d i n g s  not e x c e e d i n g  100 a c r e s  in area, 

which were only to be r o u g h l y  d e m a r c a t e d  and to be a l i e n a t e d  by 

the state s i m p l y  by r e g i s t r a t i o n , 13

The dual s y s t e m  of land a d m i n i s t r a t i o n  and its c o r r e s p o n d i n g  

dual s y s t e m  of land tenure e n d u r e d  in law until 1926.

The l e a s e h o l d  s y s t e m  of land tenure w hich was i n t r o d u c e d  by 

Maxwell was further d e v e l o p e d  by the 1897 E n a c t m e n t s  which c a n  be 

said to have c o m p l e t e d  its formative period. U nder these 

Enactments, state land c o u l d  be gran t e d  or a l i e n a t e d  to private 

persons onl y  for such interest and in suc h  man n e r  a s  was 

a u t h o r i s e d  t h e r e i n  and not o t h e r w i s e . 1 A Town a n d  c o u n t r y  lands 

e x c eeding 100 a c r e s  in area, c ould be a l i e n a t e d  under a grant in 

p e r p e t u i t y 13 w h i c h  was in fact a lease for an i ndefinite period. 

This p r e c l u d e d  the n e c e s s i t y  of ma k i n g  any special grant s u c h  as 

grant in 'fee s i m p l e 1 a n d  f i n a l l y  s e t t l e d  the le a s e h o l d  f o r m  of 

landholding as the e x c l u s i v e  f o r m  in those two clas s e s  of lands. 

It is to be n o t e d  that the E n a c t m e n t s  did not provide for the 

grant of land under a lease for a fixed duration. However, the 

grant of suc h  leases was r e v i v e d  by an a m e n d m e n t 13 in 1909 after 

the 1897 ha d  bee n  r e p e a l e d  and r e - e n a c t e d  in 1 9 0 3 1 7 . In 1911, 

there was a n o t h e r  repeal and amendment. This 1911 E n a c t m e n t  

remained in force until the p a s s i n g  of the 1926 L and Code.

The 1926 L a n d  Code brought about the a s s i m i l a t i o n  of land law 

and land a d m i n i s t r a t i o n  in the FMS p r o v i d i n g  a u n i f o r m  l a w  for 

a H  priv a t e  landholdings. Under this Code, the owners of land 

held under the M u k im  R e g i s t e r  a n d  lea s e h o l d  o w n e r s h i p  ha d  the 

same right; what was f o r m e r l y  d e s c r i b e d  as some sort of p e r m a n e n t
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right of o c c u p a n c y  in the fo r m e r  case was t r e a t e d  as a grant in 

perpetuity.

The most important r e f o r m  intro d u c e d  by the FMS L and Code 

was the e x t e n s i o n  of the T o r r e n s  s y s t e m  to lands held under the 

M u k lw  Register. It d e c l a r e d  as 'indefeasible' the title of a 

'proprietor', that is, the r e g i s t e r e d  owner of any land held 

under a grant or c e r t i f i c a t e  of title or entry in the M u k im  

Register. Likewise, all priv a t e  d e a l i n g s  in land r e g i s t e r e d  in 

any f o r m  became subject to the Torrens system. The effect of 

' i n d e f e asibility of title' was not m e n t i o n e d  in the Land Code. 

The Code als o  made r e dundant d i f f e r e n t i a t i o n  between original 

grants and c e r t i f i c a t e s  of t i t l e s 163 under the p r e v i o u s

R e g i s t r a t i o n  of Titles Enactments.

The land tenure s y s t e m  in the M alay S t a t e s  has been d e v e l o p e d  

alongside a c o o r d i n a t e  s y s t e m  of land a d m i n i s t r a t i o n  which was at 

one time no more tha n  a d m i n i s t r a t i v e  recording, m a i n l y  for 

revenue purposes. Later, it became inte g r a t e d  with a s y s t e m  of 

regi s t r a t i o n  of titles and d e a l i n g s  in land as a result of the 

introduction of the T o r r e n s  s y s t e m  into these states. The Torrens 

s y s t e m  is p r i m a r i l y  c o n c e r n e d  with private d e a l i n g s  with 

land, and the r e g i s t r a t i o n  of titles to land held f r o m  the state 

under the system. This a lso has brought about some s u b s t a n t i v e  

c o n s e quences in the sphere of the legal r e l a t i o n s h i p  b e t w e e n  the 

state, as l a n d l o r d  and p r i v a t e  land-holder, as tenant.

l a n d  d i s p o s a l  p o l i c y  d u r i n g  t h e  c o l o n i a l  p e r i o d

The B r i t i s h  colonial rule was e x t e n d e d  to Perak, S e l a n g o r  and 

Re gri S e m b i l a n  in the last q u a r t e r  of the 19th c e n t u r y  for the 

Purpose of s e c u r i n g  a n d  e x p l o i t i n g  the tin r e s o u r c e s  in these
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states. The civil wars which broke out in P e r a k  and S e l a n g o r  

and the feudal p o l i t i c s  in Hegri S e m b i l a n  had h i n d e r e d  the 

d evelopment of the colonial m i n i n g  enterprise. All t his led to 

the s e t t i n g  up of direct local colonial g overnment in the f o r m  of 

the Residential System. Later, the succ e s s  of agri c u l t u r a l

e n t e r p r i s e s  in the Malay s t a t e s  e s p e c i a l l y  f o l l o w i n g  the open i n g  

up of rub b e r  p l a n t a t i o n s  p r o v i d e d  the B r i t i s h  with a c o n t i n u i n g  

impetus to e s t a b l i s h  and e x t e n d  their rule.

The colonial e c o n o m i c  p o l i c y  of d e v e l o p i n g  b oth tin mi n i n g  

and export agri c u l t u r a l  i n d u s t r i e s  in the Malay st a t e s  r e n d e r e d  

n e cessary the i n t r o d u c t i o n  of a ne w  s y s t e m  of priv a t e  land 

o w nership that w ould suit and foster the capit a l i s t  or c ommercial 

e x p l o i t a t i o n  of land resources. S uch a new s y s t e m  was r e q u i r e d  

because the Malay s y s t e m  of land tenure based on s u b s i s t e n c e  

agriculture was unable to cope with the n e w  needs of the time. It 

was to serve the Chinese an d  attract E u r o p e a n  i n v e s t m e n t s  that 

a modern land law and a n e w  s y s t e m  of land disposal p o l i c y  was 

es t a b l i s h e d  by the colonial g o v e r n m e n t  in the e a r l y  part of the 

19th c e n t u r y  (see als o  C h a p t e r  5).

The e a r l y  colonial p o l i c y  was to introduce a n e w  kin d  of 

Pr ivate land o w n e r s h i p  in the f o r m  of a grant of land by the 

government subject to the payment of annual rent an d  c e r t a i n  

other c o n d i t i o n s  r e s e r v i n g  to the gover n m e n t  c e r t a i n  p o w e r  of 

control ove r  the land. Later, a n e w  f o r m  of priv a t e  land 

o w nership (including g r a n t s  in perpetuity), was i n t r o d u c e d  

beginning with the fe w  p r o t e c t e d  M alay Sta t e s  a f t e r  t h e y  came 

under colonial rule. This was f o l l o w e d  by the l e a s e h o l d  f o r m  of 

o w nership w hich was later a c c e p t e d  as a p e r manent feat u r e  of the
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Malaysian land disposal policy. Under the n e w  s y s t e m  i n t r o d u c e d 

by the 1897 Enactment, land is o nly capable of b eing o w n e d  by a 

private individual as a tenant or lessee f r o m  the state who is 

the landlord or lessor. It was the S u l t a n  or M alay r u l e r  of a 

Malay state who was in t h e o r y  and in name the landlord of all 

private land h o l d e r s  in the state. However, his o w n e r s h i p  and 

power with respect to land has become as nominal as that a s c r i b e d  

to the C rown under E n g l i s h  law by reason of his co n s t i t u t i o n a l  

status; in fact it is the r u l i n g  g o vernment which a c t u a l l y  acts 

as the o v e rlord of all priv a t e  land holders. In the rest of this 

Chapter, the 'state' is r e g a r d e d  as an en t i t y  in its legal 

r e l a tionship with priv a t e  p e r s o n s  with respect to land. In the 

context of the s y s t e m  of land tenure in Penin s u l a r  M a l a y s i a  the 

expression ‘private ownership' is used in a q u a l i f i e d  sense to 

refer to only those ri g h t s  p e r t a i n i n g  to land which are g i v e n  to 

a private person. O n l y  the state is capable of h a v i n g  a b s olute 

ownership of land. 19 As this ne w  s y s t e m  of land te n u r e  was 

established in the M a l a y  Sta t e s  by the 1897 legislation, the 

exact nature of the r e l a t i o n s h i p s  b e t w e e n  the state and the 

Private land h o l d e r s  an d  the p a r t i c u l a r  i n c idents of the private 

leasehold o w n e r s h i p  must be a s c e r t a i n e d  a c c o r d i n g  to the relevant 

statutory p r o v i s i o n s . 20 In the M a l a y s i a n  land law s y s t e m  then, 

tbe state b e i n g  the l a n d l o r d  of all private land h o l d e r s  is 

really in a m u c h  s t r o n g e r  p o s i t i o n  than a private p a r t y  to a

leasehold title.
As will be s een in C h a p t e r  5, the land disposal p o l i c y  dur i n g  

the early colonial p e r i o d  was very flexible. In Perak, for 

example, land was g i v e n  free of any charge or d u t y  d u r i n g  the
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first three years of occupancy, an d  at the end of that time a 

land title was g iven in perpetuity. 21 In Selangor, e v e r y  one was 

given the o p p o r t u n i t y  to own a g r i cultural land for cultivation, 

by making the n e c e s s a r y  taxes, w h e t h e r  on the land, its produce, 

or m i n e r a l s  as light as possible, a n d  by gi v i n g  land t i t l e s  after 

three years of free occupation. In 1877, the State Council of 

Selangor p a s s e d  a set of r ules e n t i t l e d  1 Rules for the 

Disposal of Lands in Selangor' which p r o v i d e d  only for le a s e h o l d  

grants by the gove r n m e n t  in all c a s e s . 22 Under the for e g o i n g  

Rules, land was b r o a d l y  c l a s s i f i e d  into lands for agr i c u l t u r a l  

purposes, for b u i l d i n g  a n d  for special purposes. Land for 

agricultural p u r p o s e s  was to be leased for 999 years, unless 

otherwise a u t h o r i s e d  by government. As for other c l a s s e s  of land, 

there was no p r e s c r i b e d  duration. Agricultural land was leased 

subject to the expr e s s  c o n d i t i o n  that the whole lot would revert 

to the state g o v e r n m e n t  s h o u l d  o n e - f o u r t h  of any lot not be 

cultivated w i t h i n  six years, or sh o u l d  more than three f o u r t h s  of 

tt go out of c u l t i v a t i o n  for u p w a r d s  of six years, or s h o u l d  the 

whole of it be at any time, a b a n d o n e d  for three years. The 

°bjective of this c o n d i t i o n  was to ensure that a l i e n a t e d  land 

would a c t u a l l y  be brought u n d e r  cultivation. The need to impose 

bhis sort of c o n d i t i o n  was one of the main reas o n s  for the 

adoption of the l e a s e h o l d  f o r m  of ownership.

In Perak, p l a n t a t i o n  a g r i c u l t u r e  was e n c o u r a g e d  on liberal 

berms. If an individual c o u l d  prove that he was a b o n a  f i d e  

cultivator, the g o v e r n m e n t  w ould 'reserve' for h i m  a s e l e c t e d  

block of land not e x c e e d i n g  10,000 a c r e s  for a p e r i o d  of ten 

years. However, the individual was r e q u i r e d  to c o m m e n c e
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o c cupation and c u l t i v a t i o n  thereof w i t h i n  e i g h t e e n  months, 

failing w hich his c l a i m  to the land would l a p s e . 23

The d u r a t i o n  of lease of agricultural land in P e r a k  and 

Selangor was further c h a n g e d  in 1879. Under the 'Special 

Regula t i o n s  for the L e a s i n g  of Waste L a n d s ' , a g r i c u l t u r a l  land 

was to be hel d  under a lease w hich was r e d u c e d  in d u r a t i o n  to 

only 99 years. It was als o  made subject to the payment of p r e m i u m  

and quit rent.

It is the r e f o r e  c l e a r  that as early as 1879, the s t a t e s  of 

Perak and S e l a n g o r  f a v o u r e d  a s y s t e m  of l e a sehold h o l d i n g s  in 

agricultural land. This s y s t e m  was, in fact, meant to a p p l y  only 

to grants of land to small p l a n t e r s  and peasant s e t t l e r s  and the 

Policy in suc h  c ases was to grant leases for only 99 years. As 

there was no big p l a n t e r s  at that time; policy as to the nature 

and terms of p l a n t a t i o n  h o l d i n g s  had yet to be formulated.

In Perak, the 1879 Special R e g u l a t i o n s  were r e p l a c e d  in 1897 

by the P e r a k  General L a n d  Regulations. The General Land 

Regulations were d i s t i n g u i s h e d  by their deal i n g  not o n l y  with 

agricultural land but a l s o  with town and village land as well as 

lining land. The p r o v i s i o n s  r e l a t i n g  to agricultural land were in 

Parf m a t e r i a  w i t h  those of the former Special R e g u l a t i o n s  save

the c u l t i v a t i o n  conditions; at least o n e - q u a r t e r  of the total 

area of an y  land had to be c l e a r e d  by the end of six m o n t h s  f rom 

bbe date of the lease, an d  more than three q u a r t e r s  of the total 

a r ea of a n y  land c o u l d  not remain u n c u l t i v a t e d  for six 

consecutive years. A b r e a c h  of either r e n d e r e d  the whole or any 

Part of the land liable to be resu m e d  by the government. In 

addition, if all the land was a b a n d o n e d  for three c o n s e c u t i v e
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years it was subject to f o rfeiture by the state government. The

duration of lease r e m a i n e d  99 years, but this general rule was

'subj ect to m o d i f i c a t i o n  in the case of the first b o n a f i d e

i ntroducers of agr i c u l t u r a l  i ndustries into Perak who m a y  obtain 

special t e r m s  f r o m  the g o v e r n m e n t 1.

In 1882, S e l a n g o r  r e p l a c e d  its Special R e g u l a t i o n s  wit h  its 

first General Land R e g u l a t i o n s  of 1879 one which d i f f e r e d  fro m  

the P e r a k  General R e g u l a t i o n s  in e n a b l i n g  the gove r n m e n t  

to grant agr i c u l t u r a l  land under a lease for 999 y e a r s  or in 

perpetuity.

In Perak, the 1879 General R e g u l a t i o n s  were r e p l a c e d  by a 

similar set of General Lan d  R e g u l a t i o n s  in 1885, w h i c h  now 

provided for 999 year leases and grants in p e r p e t u i t y  in place of 

99 year leases. Negri S e m b i l a n  a d o p t e d  simi l a r  R e g u l a t i o n s  and so 

did Pa h a n g  in 1889.

F r o m  these developments, it is o b s e r v e d  that the P e r a k  an d 

Selangor R e g u l a t i o n s  paved the way towa r d s  the i n t r o d u c t i o n  of a 

general s y s t e m  of lea s e h o l d  land h o l dings as the n e w  s y s t e m  of 

land tenure for the whole of P e n i n s u l a r  Malaysia.

B E A M IN G  O F  A L IE N A T IO N

A l i e n a t i o n  is used in the NLC to mean the 'giving a w a y 1 of 

state lan d 2E in p e r p e t u i t y  or for a t e r m  of years. In other 

w°rds, a l i e n a t i o n  is one f o r m  of disposal of state l and by the 

state. Disposal, on the other hand, re f e r s  to the g r a n t i n g  of 

C e rtain kinds of rights, w h e t h e r  p r o p r i e t a r y  or otherwise, by the 

state in respect of state land and in favour of private 

individuals or b o d i e s . :2S
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LA N D  A L IE N A T IO N  UNDER TH E  N A T IO N A L  LA N D  CODE

Land a l i e n a t i o n  is the most important part of land resource 

management. It is the a l i e n a t i o n  of state land37, that e n a b l e s  an 

applicant to use or occ u p y  a piece of land u nder a title, 

T e mporary O c c u p a t i o n  Licence (TOL> or by way of r e s e r v a t i o n  under 

NLC or to und e r t a k e  the e x t r a c t i o n  of rock material u nder a 

permit. A l i e n a t i o n  of land by the state is possible only if the 

land a p p l i e d  for by a p e r s o n  or b ody is state land. Therefore, 

a land title c a n  be issued by the District L and A d m i n i s t r a t o r  

(DLA) only after the a p p l i c a t i o n  for a piece of state land has 

been a p p r o v e d  by the State Authority. Under the Torr e n s  s y s t e m  of 

land r e g i s t r a t i o n  once the title to the land a l i e n a t e d  by 

the state is registered, the right over the land p a s s e s  from 

the state (as landlord) to the pe r s o n  or body named in the title 

(tenant) subject to implied an d  expr e s s  c o n d i t i o n s  s u c h  as the 

payment of a land premium, a n d  annual land rent. The p r o v i s i o n s  

relating to the a l i e n a t i o n  of land are largely p r o v i d e d  for in 

Part V of the NLC.

All u n a l i e n a t e d  land is state land vested in the resp e c t i v e  

state governments. This fact is r e a f f i r m e d  by the Federal 

C o n s t i t u t i o n  under List II in the Ninth Schedule. Thus, the State 

A u thority is v e s t e d  with the entire p r o perty in all state lands 

within the t e r r i t o r i e s  of the state and all m i n e r a l s  and rock 

m a t e r i a l 30 w i t h i n  a n d  upon a n y  land in the state, the ri g h t s  to 

which it has not disposed. 30 With the c o m i n g  into force of the 

National Lan d  Code, the S tate A u t hority is a c c o r d i n g l y  ve s t e d  

with powers to d i s p o s e  of land in a manner p r o v i d e d  therein, as 

well as in the M i n i n g  E n actment (Cap 147) a n d  the Forest
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Enactment (Cap 153) t o g e t h e r  w ith all s u c h  ri g h t s  in r e v e r s i o n  

and other s i m i l a r  rights c o n f e r r e d  on it under the a f o r e s a i d  

laws.

D IS P O S A L  O F  S T A T E  LA U D

The State A u t h o r i t y  has the power to dispose of s tate land, 

mining land and r e s e r v e d  land to private i n d i v i d u a l s  in the 

f o llowing ways:

(a) by a l i e n a t i n g  s tate land in a lease f o r m  of title for a 

t e r m  not e x c e e d i n g  99 years or in p e r p e t u i t y ; 30

(b) by g r a n t i n g  leases of r e s e r v e d  land for p e r i o d s  not 

e x c e e d i n g  21 y e a r s 3 1 ;

<c) by issuing l i c e n c e s  for the t e m p o r a r y  o c c u p a t i o n  of state 

l a n d 33 (to be d i s c u s s e d  l a t e r ) ;

(d) by g r a n t i n g  m i n i n g  leases (under the Min i n g  E n actment 

C a p . 147);

(e) issuing p e r m i t s  for the extraction, t r a n s p o r t a t i o n  and 

removal of r o c k  material f r o m  state land, a l i e n a t e d  land, 

mi n i n g  land and r e s e r v e d  l a n d ; 3 3 ;

(f) by issuing p e r m i t s  for the use of air space a bove state 

land or r e s e r v e d  land for peri o d s  not e x c e e d i n g  21 y ears 

in respect of the erection, maintenance, and o c c u p a t i o n  

of s t r u c t u r e s  on or over such land as a d j u n c t s  to any 

s t r u c t u r e s  on a d j o i n i n g  l a n d ; 3A

(h) by g r a n t i n g  a forest licence under the Forest Ena c t m e n t

(Cap.53) for the purp o s e  of r e m o v i n g  forest p r o d u c e  f r o m  

state land.
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With re g a r d  to the disposal of state land t h r o u g h  alienation, 

such a l i e n a t i o n  takes effect only upo n  r e g i s t r a t i o n  of a regis t e r  

document of title (RDT) to the sai d  land and it shall remain 

state land until r e g i s t r a t i o n  n o t w i t h s t a n d i n g  that its a l i e n a t i o n  

has been a p p r o v e d  by the State Authority, 33 (see D r  T i  T e o w  S i e w  

O r s  v  P e n d a f t a r  G e r a n - G e r a n  T a n a h  S e l a n g o r ) . However, the 

approval of the a l i e n a t i o n  will lapse upo n  failure of the 

applicant to pay the items of land revenue within the s p e c i f i e d 

time in F o r m  5 A 3e (see T e h  B e e  v  K  M a r u t h a m u t h u ) .

A p p l i c a t i o n  f o r  S t a t e  L a n d

Sect i o n  43 of the NLC lists out p e r s o n s  or bodies who may 

apply for a l i e n a t i o n  of state l a n d . 37- The State A u t h o r i t y  is only 

empowered to dispose of state land to the fol l o w i n g  c a t e g o r i e s  of 

Persons and bodies, namely;

(a) natural p e r s o n s 33 other than minors.

(b) c o r p o r a t i o n s  h a v i n g  power under t heir c o n s t i t u t i o n s 33 to 

hol d  land;

(c) sovereigns, governments, o r g a n i s a t i o n s  and o ther pers o n s 

a u t h o r i s e d  to h old land under the p r o v i s i o n s  of the 

D i p l o m a t i c  an d  C o n s u l a r  P r i v i l e g e s  O r d inance 1 9 5 7 ; and

(d> bodies e x p r e s s l y  e m p o w e r e d  to hold land under any other 

writ t e n  law s u c h  as g o vernment s t a t u t o r y  b o d i e s . A1

However, under the n e w  a m endment to the NXC-43 in the case of 

land subject to the c a t e g o r y  ’agriculture' or to an y  c o n d i t i o n  

S q u i r i n g  its use for a n y  agr i c u l t u r a l  purpose, no d i s posal in 

favour of a n o n - c i t i z e n  or a foreign c o m p a n y  can be e f f e c t e d  by

State Authority. In the case of land subject to the c a t e g o r y  

b u i l d i n g ' , a l i e n a t i o n  can be e f f e c t e d  in favour of a n o n ­
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citizen or foreign c o m p a n y  onl y  upon the prior w r i t t e n  approval 

of the State Authority.

Before the i n t r o d u c t i o n  of the p l a n n e d  type of alienation, 

the individual had to initiate the p r o c e s s  to get a piece of land 

from the s tate by i n t e r  a l i a  i n d i c a t i n g  the land for w h i c h  he 

wished to apply. However, p l a n n e d  a l i e n a t i o n  r e c o m m e n d e d  by the 

National L a n d  Council in 1958 has a l t e r e d  that p r o c e s s . ^  

C o n d i t i o n s  o f  A l i e n a t i o n  o f  S t a t e  L a n d

The p r o c e s s  of a l i e n a t i o n  of state land involves legal and 

adm i n i s t r a t i v e  r e q u i r e m e n t s  that nee d  to be fulfilled. Legal 

r e q u i r e m e n t s  are laid down in the FLC. ■a-s The man y  s t e p s  that a 

Land O f f i c e r  must take in plan n e d  and u n p l a n n e d  a l i e n a t i o n  of 

land are set out r e s p e c t i v e l y  in A p p e n d i c e s  3.1 and 3.2.

Under the vari o u s  M alay R e s e r v a t i o n s  l a w s 46 an a p p l i c a t i o n  

from a n o n - M a l a y  cannot be a c c e p t e d  if it is in respect of land 

within Malay reservations. Nevertheless, there are e x e m p t i o n s  to 

this requirement. Under the Malay R e s e r v a t i o n s  E n a c t m e n t  (FMS 

Cap. 142) for example, bo d i e s  e x e m p t e d  f r o m  this r e q u i r e m e n t  are 

c o ntained in the T hird S c h e d u l e  to that Enactment. These include 

the Federal L a n d s  Commissioner, C o - O p e r a t i v e  Societies, National 

E l e c t ricity Board, Maj l i s  Ugama (Religious Council), B a n k  

Eumiputra (except Negri Sembilan), a n d  FELDA (except Negri 

Sembilan) an d  so on, 47

State land a l i e n a t e d  by the S tate A u t h o r i t y  u nder s e c t i o n  76 

^LC may be a l i e n a t e d  in p e r p e t u i t y  (but not f o r e s h o r e  or 

seabed) or for a t e r m  of years not e x c e e d i n g  99 years. ■a e  

l11 fact, it has been the p r a ctice of e v e r y  s tate g o v e r n m e n t  

when a l i e n a t i n g  s tate land to the general public, to s u b j e c t  it
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to all the- c o n d i t i o n s  s t a t e d  in s e c t i o n  76 of the NLC.

To prov i d e  s e c u r i t y  of tenure, the State A u t h o r i t y  issues

land titles to those whose a p p l i c a t i o n s  for state land it

approves.

T y p e s  o f  L a n d  T i t l e s  I s s u e d  T o  L a n d  H o l d e r s

The land titles u nder w hich state land may be a l i e n a t e d  are:

(a> Final title;'13

<b> Q u a l i f i e d  Title (Q,T).eo

The main diffe r e n c e  b e t w e e n  a q u a l i f i e d  title and a final 

title is that, land held under q u a l i f i e d  title cannot be s u b ­

divided, p a r t i t i o n e d  and a m a l g a m a t e d  and no b u i l d i n g  can be 

subdivided if it is s i t u a t e d  on land hel d  under Q.T, un l e s s  the 

Q-T is issued as a result of the title in continuation. This is 

because the area of the land under a Q. T is only p rovisional as

it has not been final s u r v e y e d  and shown on a c e r t i f i e d  plan

issued by the S u r v e y  Department. A Q.T however, c o n f e r s  the same 

r ight as the final title, o ther than those r e s t r i c t i o n s  men t i o n e d  

above. The policy of issuing a Q. T as p r o v i d e d  in the NLC 

is to enable land to be a l i e n a t e d  in advance of s u r v e y  upon 

alienation or to enable title to be issued in advance of su r v e y  

to the individual p o r t i o n s  upon s u b - d i v i s i o n  or p a r t i t i o n  of 

iand or to the c o m b i n e d  area upon amalgamation. Therefore, the 

®ain objective of a Q. T is to enable the a p p r o v e d  app l i c a n t  (in 

the case of alienation) and the p r o p r i e t o r  of the individual 

portions of land upon s u b d i v i s i o n  or p a r t i t i o n  or of the c o m b i n e d  

area upon amalgamation, to transfer, charge or lease in respect 

of the land before the c o m p l e t i o n  of survey.
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Final title, on the o ther hand, is d i v i d e d  into Registry- 

title a n d  Lan d  Office title. R e g i s t r y  titles are issued in cases 

of town or vill a g e  land or c o u n t r y  land e x c e e d i n g  ten a c r e s  in 

a r e a 51 a n d  an y  part of the f o reshore or sea bed. L a n d  Office 

titles are issued in cases where any lot of c o u n t r y  land doe s  not 

exceed ten a c r e s  in area.

Under the p r e v i o u s  L a n d  Code, a r e g i s t e r  of A p p r o v e d  

A p p l i c a t i o n  (A.A) was m a i n t a i n e d  by the Lan d  Office u nder rules 

made by the p r e v i o u s  land laws. As soo n  as the land had been 

surveyed, final ti t l e s  were t hen r e g i s t e r e d  in the n ames of the 

holders of A.As. However, the A. A h o l d e r s  were, before g e t t i n g  

final titles, d i s a d v a n t a g e d  because they c o u l d  not transfer, 

charge, lease or oth e r w i s e  deal with the land. Until and unless 

file A. A land was surveyed, no final title c ould be r e g i s t e r e d  and 

file A. A ho l d e r  was only e n t i t l e d  to work on the land without any 

legal c l a i m  as to the title of the land.

Under the p r e v i o u s  s tate land laws, vari o u s  t ypes of land 

titles (as s h o w n  in A p p e n d i x  1.1a) were issued by the state 

author i t i e s  w h i c h  are still b eing r e c o g n i s e d  today. However, most 

°f t h e m  have b e e n  c o n v e r t e d  to the land ti t l e s  is s u e d  u n d e r  the 

National L and Code ( N L C ) .

O t t e r s  T o  B e  D e t e r m i n e d  B y  T h e  S t a t e  A u t h o r i t y  On A l i e n a t i o n

When a piece of land is a p p r o v e d  for a l i e n a t i o n  by the 

sfate Authority, v a r i o u s  m a t t e r s  shall be determined. These 

Include the p e r i o d  of alienation; the f o r m  of final title; the 

rate of p r e m i u m  per acre; the rate of rent to be charged; the 

category of land use; a n d  the e x p r e s s  c o n d i t i o n s  a n d  r e s t r i c t i o n s  

111 interest <if any) to be imposed. S3 Upon the a p p r o v a l  of the
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alienation, it is m a n d a t o r y  for the DLA to prepare, r e g i s t e r  an d  

issue a Q. T EA in respect of the land. In addition, the State 

Aut h o r i t y  may if it t h i n k s  fit direct that an y  state land be sold 

Dy auction; an d  in a n y  s u c h  case, the State A u t h o r i t y  shall, on 

acceptance on its behalf of a n y  bid for the land, be d e e m e d  for 

the p u r p o s e s  of the NLC to have a p p r o v e d  the a l i e n a t i o n  thereof 

to the p e r s o n  or b o d y . ss

However, alienation of state land by auction is very rare in 

any state, because the state feels that only those with money 

would benefit from the sale of land. Vhere any land is alienated 

by public auction the premium is the price obtained at the 

auction, which is the market price. This market price is 

inevitably very much higher than the premium that would have been 

Paid had the land been alienated through ordinary alienation. 

Therefore, the sale of state land by auction does not benefit 

tfre poor and the landless.

i n d i v i d u a l  o r  u n p l a n n e d  t y p e  o f  a l i e n a t i o n

The o ther me t h o d  of a l i e n a t i n g  state land is c a l l e d  

'individual alienation' or ' unplanned type of alienation' by 

wfrich the applicant, on his own initiative, a p p l i e s  for a piece 

Qf land t h r o u g h  the D i s t r i c t  L a n d  Office on a p r e s c r i b e d  form, 

Siting a s k e t c h  s h o w i n g  the p o s i t i o n  of the land, and s t a t i n g  the 

Purpose for w h i c h  he r e q u i r e s  it. The f o r m  is the n  p a s s e d  on to a 

°lerk who m a k e s  out a mi n u t e  p aper a n d  e n t e r s  p a r t i c u l a r s  

regarding the a p p l i c a t i o n  in the R e c o r d  of A p p l i c a t i o n  for 

•̂a nd. The f orni goe s  to the T r a c e r  for c h a r t i n g  on the L i t h o  

afreet. The S e t t l e m e n t  O f f i c e r  t h e n  i n s p e c t s  the land t o g e t h e r  

Wlth the a p p l i c a n t  and the k e t u a  k a m p u n g . The a p p l i c a t i o n  is
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then r e f e r r e d  to other relev a n t  d e p a r t m e n t s  for their comments. 

It may be months or y e a r s  before the c o m m e n t s  are fina l l y  

received by the land office. The a p p l i c a t i o n  is the n  s u b m i t t e d  to 

the EXCO for final decision. Approval may come a fe w  years later. 

Upon approval and upon p a y m e n t s  of all fees due, a Q u a l i f i e d  

Title <Q. T) is p r e pared and issued to the propr i e t o r  of the land. 

PLA N N ED  A L IE N A T IO N  OR A L IE N A T IO N  UNDER TH E  LA N D  (G S A ) A C T , 1 9 6 0

By this method, an area of land is s e l e c t e d  and after a 

feasibility study as to its soil suitability, a p p l i c a t i o n s  are 

then invi t e d  f r o m  suitable persons. S e l e c t i o n s  are made by a

special c o m mittee set up by the State Authority.

In the plan n e d  type of alienation, a p p l i c a t i o n s  are made by 

the i n d i v iduals in response to a call made by the Lan d  Office 

or by a land d evelopment agency. This was made p o s sible as a 

result of the enactment of the Land (Group Settl e m e n t  Areas) 

A c t , 1960, (GSA Act). This Act enables the State G o v e r n m e n t s  to 

alienate large areas of land by planned alienation. This was the 

result of the Report of the Land A d m i n i s t r a t i o n  C o m m i s s i o n  

appointed to enquire into and make r e c o m m e n d a t i o n s  for the 

Improvement of land a d m i n i s t r a t i o n  in the F e d e r a t i o n  of Ma l a y a  in 

1957. The C o m m i s s i o n ' s  r e c o m m e n d a t i o n  as rega r d s  land a l i e n a t i o n  

was to disc o u r a g e  and to avoid as muc h  as possible,

haphazard s e ttlement and it a d v o c a t e d  that radical r e f o r m s  in 

land a l i e n a t i o n  meth o d s  be introduced.

Under the GSA Act 1960, a reas of land suita b l e  for a l i e n a t i o n  

were located and a r o u g h  de s i g n  of the land in e c o n o m i c  units 

were made by the land an d  sur v e y  offices a c t i n g  together. This 

highly s i g n i ficant Act a f f e c t e d  the e x i s t i n g  land h o l d i n g  and
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alienation p o l i c y  r e l a t i o n s h i p s  between the federal and state 

governments and made it p o s sible for the federal g o v e r n m e n t  to 

undertake large scale d e v e l o p m e n t  schemes. Furthermore, there was 

an increasing de m a n d  for land throughout the c o u n t r y  an d  the 

various land offices were inundated with a p p l i c a t i o n s  for n e w  

land and it was d e s irable that the government sh o u l d  evolve a 

simplified pro c e d u r e  by w h i c h  land can be a l i e n a t e d  to people. 

Following an a g reement b e t w e e n  the federal and the v a r i o u s  state 

governments that future land development, as far as possible, 

would be a l i e n a t e d  in g r o u p  settlements, the GS A  Act was the 

result.

In short, the mai n  purpose of the Act was to e s t a b l i s h  group 

settlement areas w hich als o  requi r e d  a u n i f o r m i t y  of la w  and 

Policy with respect not only to the estab l i s h m e n t  of

group s ettlement a reas but als o  to the cond i t i o n s  of a l i e n a t i o n  

and o c c u p a t i o n  of suc h  lands. U nder the G S A  Act, the

State A u t h o r i t y  may permit the Development A u t h o r i t y  suc h  as

f e l d a , to d e v e l o p  any state land as a g roup s e ttlement a rea for 

which purpose the State A u t h o r i t y  may make an a g reement wit h  the 

Development A u t h o r i t y  r e l a t i n g  to various c o n d i t i o n s 5 8  as 

Provided for u nder the Act. Therefore, when the State A u t h o r i t y  

declares an area to be d e v e l o p e d  as a G r o u p  S e t t l e m e n t  Area, 

under S e c t i o n  34(2) of the GSA Act, 1960, the land so d e c l a r e d  

is vested in the Federal Authority. The A u thority (normally 

FELDA) then p r o c e e d s  wit h  the d evelopment of the area. The 

Authority ma i n t a i n s  a re c o r d  known as a R e g i s t e r  of H o l d i n g s  

which c o n t a i n s  the names of all the settlers. 53 The title to the 

land is not issued to the sett l e r  until suc h  time as the
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settler has paid his loan and other debts in f u l l . so 

Sections 14, 15 and 16 of the Act require that there shall be one 

single p r o p r i e t o r  for a h o l d i n g  and prohibit the sub-letting, 

sub-division or f r a g m e n t a t i o n  of the holding in any situation. 

Vhile s e c t i o n s  8, 13 and 20 provide for the waiver of charges,

the cost of initial c l e a r i n g  of land and of the a g r i c ultural 

Materials is r e c o u p e d  t h r o u g h  a subsequent enhanced rent k nown 

as 'Consolidated Annual Charge' (CAC).S1 Sect i o n  19 sets out the 

qualification r e q u i r e d  of one who would be a settler in the land 

development scheme. Under s e c t i o n  19 settlers will not be 

considered unless they are v i r t u a l l y  landless and this m e a n s  that 

they must own less than two acres of land as provi d e d  under 

section 19(2) (a) of the Act, unless, it is for the purpose of 

supplementing e x i s t i n g  u n e c o n o m i c  small holdings, in which case 

they ca n  own up to a m a x i m u m  of six acres. S e c t i o n  19(1)

provides that only M a l a y s i a n  citizens will be a c c e p t e d  as 

settlers wit h i n  the G r o u p  Settlement areas. This is so because

these s c h e m e s  are s u b s i d i s e d  by government and the government 

cannot sub s i d i s e  the opening up of land for n o n - c i t i z e n s . T h i s  

provision, however, will not a p p l y  to land which has a l r e a d y  been 

a lienated or to land to be ali e n a t e d  in the o r d inary way. For 

land a l i e n a t e d  in the o r d i n a r y  way, the e x i s t i n g  FLC will apply.

One important r e f o r m  p r o v i d e d  by S e c t i o n  16 of the Act is the 

Prohibition upon the d e a t h  of a holder, of the d i s t r i b u t i o n  

°f a hold i n g  among a nu m b e r  of beneficiaries. It will be

Necessary for the b e n e f i c i a r i e s  to agree that the interests

should be a s s i g n e d  to a single holder and in default of such 

assignment, the DLA has the right to close the h o l d i n g  and
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dispose of the proceeds. It was argued that this p r o v i s i o n  will 

not infringe the p r i n c i p l e s  of Islamic law, as the land 

before a l i e n a t i o n  is a l r e a d y  subject to this c o n d i t i o n  and 

therefore, the s e t t l e r s  w hen t hey take up the land must accept 

the land toget h e r  with the p r e - e x i s t i n g  condition. 6,3 Further, on 

the death of the holder, the beneficiary, who is the n e w  holder 

the land, must pay c o m p e n s a t i o n  based on the market value of 

the holding, to the other beneficiaries.

Specific preve n t i v e  m e a s u r e s  are therefore e m b o d i e d  under 

Section 16 of the Act against s u b - d i v i s i o n  of holding. As st a t e d 

earlier, land under this Act is a l i e n a t e d  only to one individual 

Person and no c o - p r o p r i e t o r s h i p  is permitted. Moreover, no land 

comprised in a rural h o l d i n g 6-* can be sub-di v i d e d  at any time and 

no rural h o l d i n g  can eit h e r  be held by way of u n divided sh a r e s  or 

teased or sublet in whole or in part as provided under s e c t i o n  15 

°f the Act.

L a n d  U n d e r  T e m p o r a r y  O c c u p a t i o n  L i c e n c e

The issuing of a T e m p o r a r y  O c c u p a t i o n  Licence (TOL) to a

person is one of the ways the State Aut h o r i t y  allows c e r t a i n 

land to be o c c u p i e d  or used t e m p o r a r i l y  under sect i o n  4 2 (i) of 

"the NLC. TOLs can be issued in respect of a state land; mining 

tand not for a time b eing used for the purposes of mining; 

reserved land not for a time b eing used for the p u r p o s e s  for 

which it was reserved. A TOL thus permits o c c u p a t i o n  of a defined 

Piece of land for a s p e cific purpose at a fixed fee laps i n g  at 

bhe end of the c a l e n d a r  year. A TOL therefore must be renewed 

annually at the b e g i n n i n g  of the following year if the occupier 

wishes to continue u sing the land. There is, however, no
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obligation on the part of the Land A d m i n i s t r a t o r  to grant a

renewal of a TOL for any subse q u e n t  y e a r . es In terms of use, TOL 

land can be used only for p l a n t i n g  t e m porary ^  c rops or for the 

erection of a t e m p o r a r y  building. Unlike land held u nder a land 

title suc h  as Grant Mukim  or Grant Negri, land held under a TOL 

is not capable of a s s i g n m e n t  and the rights thereto t e r m i n a t e s

on the d e a t h  of the TOL holder and the land is not subject

to distribution. In Papoo v Veeriah se it was held that,

"... It [the TOL land] is not part of the the estate at all; and

it cannot pass on i n testacy a n d  it cannot be t r a n s m i t t e d  by the

will of a testator. The licence is personal to the holder; it

dies with the h o l d e r . ..".

The holder of a TOL has onl y  an exclusive p o s s e s s o r y  and not 

p roprietary right to the land w hich enables h i m  to bring an 

action in t r e spass for any infringement to such r i g h t . I n  

addition to the exclusive p o s s e s s o r y  right to the land, the TOL 

confers on the holder the right to the things ther e o n  but not 

ownership thereof, as was held in the case of Mohamed v Kunji 

M o h i d i n It is also to be noted that a t e mporary o c c u p a t i o n

licence c o n f e r s  a personal right on the holder and t h e refore any

transaction a m o u n t i n g  to a t r a nsfer or assignment of any rights 

under the licence is null and void as is d e m o n s t r a t e d  by the 

case of Hee Cheng v Krishnan.^'  A TOL holder has no right to 

deal with his land. However, a holder of a TOL may deal with 

dis licence in any way so long as such a t r a n s a c t i o n  d oes not 

amount to an assig n m e n t  of the licence, (see Govindaraju v 

Krishnan.'7’3 In Cheo Lean How v Fock Fong Looi,73  the Supreme 

Court r uled that a holder of a t e mporary o c c u p a t i o n  licence
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cannot legally confer, in respect of the state land, any

right in favour of a third p arty which the holder does not

possess in law or in equity. Another aspect which needs ment i o n  

is that TOLs for different p u r poses may be issued in respect of

the same land to different holders, (see Mohamed v Kunji Mohidin

In a n o t h e r  case, the court ruled that except as o t h erwise 

expressly provided, a t e m p o r a r y  occupation licence holder is not 

Entitled, upon the ex p i r y  or c a n c e l l a t i o n  of his licence, to any 

compensation whet h e r  f r o m  the State A u thority or f r o m  any

subsequent holder or proprietor, (see for example, Teh Bee v K 

Maruthamuthu) .‘7'B However, in a proper case, where the right of a 

third party to remain on the land does not violate s e c t i o n  68 of 

the NLC, the Court will invoke the principle of e q u itable

Estoppel against the t e m p o r a r y  occupation licence holder as in 

the case of Paruvathy d/o Murugiah v Krlshnan s/o Doraisamy . 

P r o b le m s  o f  T e m p o r a r y  O c c u p a t i o n  L i c e n c e s

Most Land O f f i c e r s  however, do not really u n d e r s t a n d  the true 

concept of TOL and the spirit behind the TOL as e n v i s a g e d  by the 

^LC. A TOL is only a licence and does not confer ownership. It 

licenses what w ould otherwise be illegal o c c u p a t i o n  and TOLs do 

not c ontribute in any way towards solving the p r o b l e m s  of 

land a d m i n i s t r a t i o n  under the Torrens System. ~7"7 On the contrary, 

TOL s  often add to the p r o b l e m s  of land administration. Often, the 

issue of a TOL tends to delude the licensee into t h i n k i n g  he has 

some c l a i m  to the land e s p e c i a l l y  if the land to w hich it relates 

is large in size and it perh a p s  lulls the Land O f f i c e r  into 

supposing he has s e t t l e d  the problem.

The existence of over 20,000 TOLs in Malay s i a  has become a
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serious p r o b l e m  to the land administration. 7,3 In East Malaysia, 

TOL is not a p r o b l e m  because the state g o v e r n m e n t s  are more 

generous in g r a n t i n g  individual titles to land tha n  their 

Peninsular M a l a y s i a  c o u n t e r p a r t s  as these states are still undei—  

populated. In 1971, 3.0% of all h o l dings and 1.5% of a g r i c ultural

areas in P e n i n s u l a r  M a l aysia were c u l t i v a t e d  under T Q L . eo The 

prob l e m  is most urgent in S e l a n g o r  and Federal T e r r i t o r y  of Kuala 

Lumpur where most of the a reas s u r r o u n d i n g  the Federal Capital is 

under TDL. Further, most state lands near town a r e a s  have been 

occupied i l l e g a l l y  for d w e l l i n g  houses. In Perak, large a r e a s  of 

potential mi n i n g  land are not a l i e n a t e d  in the e v e n t u a l i t y  that 

they may one day be mined. Suc h  lands are issued with TOLs. 

States in which the Chinese c o nstitute a high p e r c e n t a g e  of 

the p o p u l a t i o n  usua l l y  have more land under TOL a n d  until 

decently most of the land in and around Chinese n e w  v i l l a g e s 01 

was under TOL, e s p e c i a l l y  in P e r a k , 02 S e l angor and Johore.

In most instances, TOL holders plant t heir land with 

permanent crops like rubber, coconut and fruit t rees a l t h o u g h 

land under TOL may, by law, not be used for p l a n t i n g  of 

permanent crops. In the Federal Territory, for example, the 

majority of the TOL holders built se m i - p e r m a n e n t  or permanent 

buildings for d w e l l i n g  houses. In Johore, Kedah, K e l a n t a n  and 

Pahang, quite a large acreage of land held u nder TOL were p l a n t e d  

with permanent crops. Many of these h o l d i n g s  were i l legally  

planted d u r i n g  the p o s t-war rubber b o o m  that is, d u r i n g  the 

Korean War, (1951) and the a u t h o r i t i e s  d e c i d e d  as a policy, to 

grant TOLs. Since TOL lands do not have land titles, suc h  lands 

do not q u a l i f y  for r e p l a n t i n g  grants fro m  RISDA,
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Table 3.1.

ESTISATED LOSS OF BEVETTE TO ILLEGAL OCCUPIBBS OF STATE LAID

State Premium ($) Rent ($)

Perlis 1,497,400 119,792
Perak 5,500,000 690,000
Kelantan 2,000,000 360,000
N. Sembilan 10,300,000 226,500

S ource: Federal Lands Commissioner Office, 1976.

The p r o b l e m s  of illegal o c c u p a t i o n  of land and TOL are very- 

similar. Illegal o c c u p a t i o n  or s q u a t t i n g  a p p e a r s  to be the first 

stage of a c q u i r i n g  land under TOL. In the Federal Territory, 

about 660 a c r e s  of prime cit y  lands are ill e g a l l y  o c c u p i e d  for 

the e r e c t i o n  of d w e l l i n g  houses, as low cost houses are in short 

supply for the low income groups.

In 1980, the s q u a t t e r  p o p u l a t i o n  in the Federal T e r r i t o r y  was 

estimated by City Hall at 243, 2 0 0  persons, c o m p r i s i n g  48,709 

households living in 40,934 e3 d w e l l i n g  units. The total area 

occupied or c u l t i v a t e d  ill e g a l l y  for the whole P e n i n s u l a r  

Malaysia in 1976 was 266,115 a cres for a g r i c u l t u r e  land and 9,659 

acres for the e r e c t i o n  of d w e l l i n g  houses. e'a The e s t i m a t e d  loss 

of p r e m i u m  and r ents f r o m  the ill e g a l l y  o c c u p i e d  land for the 

four st a t e s  of Perlis, Perak, K e l a n t a n  and Negeri S e m b i l a n  is 

shown in Table 3.1:

Some s t a t e s  such as P a h a n g  have t aken positive s t e p s  at 

e liminating illegal o c c u p a t i o n  of state lands thro u g h  a n e w  state
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land policy. The recent p o l i g y  d e c i s i o n  by the Pa h a n g  State 

Government on i l legally o c c u p i e d  state land d e c l a r e d  that a reas 

of over 10,000 a cres be g i v e n  to F ELDA to d e v e l o p  an d  new 

settlers be brought in. A r e a s  of 5 , 0 0 0 - 1 0 , 0 0 0  a c r e s  were g iven 

to F E L C R A  to d e v e l o p  a n d  a n y t h i n g  less than 5,000 a c r e s  were 

given to individual applicants. It is to be noted that the 

Majority of the large a r e a s  w hich have been i l l egally o c c u p i e d  

Were c a r r i e d  out by big s y n d i c a t e s 86 with vast capital outlay. 

The result of Pahang g o v e r n m e n t ' s  s tern p o l i c y  t o w a r d s  illegal 

occupiers of s tate land has not s hown much result as yet.

However, the p r o blems of the illegal o c c u p a t i o n  of s t a t e  land 

c&nnot be s o l v e d  through the issuing of TOLs, as v a r i o u s  s t u d i e s  

have shown. Bot h  the L and A d m i n i s t r a t i o n  Report 1958ss and the 

Second Land A d m i n i s t r a t i o n  S e m i n a r  197 3 s7 found that T OLs create 

aore p r o b l e m s  than they solve:

"It is widely recognised that the issue of TOLs is one of the major 
hazards to efficient and effective land administration. As a rule, the 
issue of such licences is therefore inadvisable. There are, however, 
circumstances where the issue becomes quite desirable.®8"

The 1973 Lan d  S e m i n a r  r e c o m m e n d e d  three s i t u a t i o n s  where the

issue of TOL c a n  be fully justified:

<a> The State A u t h o r i t y  may issue a TOL to enable the farmer

to start i m m e d i a t e l y  with the c u l t i v a t i n g  of the land, as

it may take as long as 10 y e a r s  or more for land

a p p l i c a t i o n s  to be a p p r o v e d  due to b a c k l o g  of w o r k  in the

Land Offices;

(b> The r e l a t e d  land might c o n t a i n  m i n e r a l s  or the land may

be r e q u i r e d  by the g overnment for infrastructure,

d r a inage and i r r i g a t i o n  works, for urban, industrial or
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TABLE 3.2

ILLEGAL OCCUPATIO! OF STATE LAID 
BY STATE,1983 (FEBRUARY), PEIISSÜLAR MALAYSIA

State Area No.of Purpose
Occupied squatters (Land Use for)

Individual group agriculture Building Industry

No. of a r e a  ]fio. of a r e a No. of a r e a
c a s e s c a s e s c a s e s

S T A T E ( h e c t a r e )

J o dor 1 3 , 4 9 6 1 2 , 8 3 1 6 , 5 5 7 1 3 , 2 3 6 6 , 2 7 4 2 6 0
Mel a k a 11 2 2 0 - 67 10 153 2 — -
N . S e m b i l a n 1 , 7 7 9 3, 035 - 1 , 4 6 6 1 , 6 0 3 1 , 5 3 3 194 3 6 3
C l a n g o r n o t  a v a i l a b l e - - - - -
'•'ilayah
P e r s e k u t u a n 1 , 0 5 9 1 3 , 8 2 0 - - 1 3 , 8 2 0 1, 059 - -

Perak not a v a i l a b l e - - - -
P e n a n g 62 1 , 282 - - - 1 , 2 8 2 62 -

Kedah 1 2 , 1 5 0 1 2 , 1 5 0 - - - - - -
Perl is 150 1 , 9 3 0 - 96 106 1 , 854 44 - -

K e l a n t a n 1 2 , 8 3 7 6 , 5 9 5 - - 1 2 , 8 3 7 - -• - -
T r e n g g a n u 8, 083 1 , 2 9 8 5 7 6 1 , 7 4 2 7 , 9 4 2 4 1 0 136 3 1
tah a n g 9 , 0 5 7 2, 120 30 6 3 5 8 , 7 5 0 5 4 7 2 3 7 ~ 4

t o t a l 5 8 , 7 0 5 5 5 , 2 8 1 6 0 6 1 0 , 5 6 3 3 1 , 6 4 7 2 5 , 8 7 3 1 , 9 9 3 3 9 8

Source: Federal Lands Commissioner, Malaysia, 1983.

land development; in s uch i n s tances a TOL is appropriate,

(c) S o m e t i m e s  the A g r i c u l t u r e  Department may raise o b j e c t i o n s  

as to the soil s u i t a b i l i t y  or, where there is the 

p o s s i b i l i t y  of h i l l y  land b eing er o d e d  or where land 

near a r iver ban k  may become s u s c e p t i b l e  to f l o oding 

and silting, a p e r m a n e n t  title may not be allowed.

The main r e a s o n  for the ext e n s i v e  exi s t e n c e  of TOL is the 

^^■Uctance of the state g o v e r n m e n t s  to a l i e n a t e  single individual
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parcels of land to smallholders. The other reason is the s l o w

pace at w h i c h  the State A u t h o r i t y  a p p roves an a p p l i c a t i o n  for a 

piece of state land; the approval for many a p p l i c a t i o n s  for land 

in respect of those with no c o m p l i c a t i o n s  takes years. Table 3.5 

on page 251 s hows the num b e r  of land a p p l i c a t i o n s  a w a i t i n g  

approval in the Peninsula. This is one of the reas o n s  which 

contributed to the wide sp r e a d  illegal occup a t i o n  of state land. 

There are eight main steps or p r ocesses in a l i e n a t i o n  of state 

lands as shown in A p p e n d i c e s  3.1 and 3.2.

Table 3.2 on page 217 shows the extent of illegal 

occupation of state land in Penin s u l a r  Malaysia as at 1983.

l e a s i n g  o f  r e s e r v e d  l a n d

Another mode of disposal of State land is thro u g h  the grant 

of a lease of r e s erved land. Such land cannot be so leased 

until and unless r e v o c a t i o n  of the reserved land has been 

effected under sect i o n  64 of the NLC as d i s c u s s e d  above; 

otherwise the r e s erved land will continue as such. C o m p l i a n c e  

w ith this s t a t u t o r y  pr o v i s i o n  as a p r e r e quisite to r e v o c a t i o n  

l^as been held to be man d a t o r y  before a r e v o c a t i o n  can be sai d  to 

have effect vide G o v e r n m e n t  o f  N e g r i  S e m h i la n  & A n o r  v  Y a p  C h o n g  

L a n  & 1 2  O r s .es>

Reserved land can be leased out under sect i o n  63 of the NLC 

for a pe r i o d  of 21 years. It is to be noted that only land 

reserved for public purpose under sect i o n  62 of the NLC or the 

c o r r esponding p r o v i s i o n  in the previous land laws may be leased 

under s e c t i o n  63 of the NLC and this includes land r e s e r v e d  for 

railway under the p r e v i o u s  land laws. The purpose of such a lease 

is to enable the r e s e r v e d  land not in use at the time, to be

-  218  -



used for o ther p u r p o s e s  instead of being left idle and 

e c o n o m i c a l l y  unproductive.

Thus, if any per s o n  does not get any p e r m i s s i o n  to occupy 

state land, r e s e r v e d  land and mi n i n g  land, his occup a t i o n  thereof 

is unlawful and is an offence punis h a b l e  by a fine and / or 

i m p r i s o n m e n t . 90 It is further r e i t e r a t e d  by section 48 of the NLC 

that no title to state land shall be a c q u i r e d  by possession, 

unlawful o c c u p a t i o n  or o c c u p a t i o n  under any licence for any 

period whatsoever. Therefore, title to state land can only be 

acquired by the process of a l i e n a t i o n  and no other. Such 

alien a t i o n  must be e f f ected in acco r d a n c e  with the p r o v i s i o n s  

laid down in the relevant statue only. This p r o v i s i o n  has been 

tested in Sidek Bin Haji Muhammad & 461 Ors v Government of State 

of Perak & Ors . 91 It is to be noted also that the d o c trine of 

equitable estoppel may not be raised against the State A u t h o r i t y  

where to do so would be to es t a b l i s h  against it, r i g h t s  in 

respect of state land which it is pre v e n t e d  by st a t u e  from 

creating other than in the presc r i b e d  manner, vide Government of 

Negri Sembilan & Anor v Yap Chong Lan & 12 Ors.92

It has been s aid that the o c c u p i e r  of state land without 

lawful a u t h o r i t y  may be e v i c t e d  by the s t a t e 99 but actual 

posse s s i o n  of land, even where it is unlawful as agai n s t  the 

state, is not tota l l y  devoid of any effect as b e t w e e n  private 

persons. In Senik v Hassan & Anor  9 "1 it was held that a person 

who is in unlawful o c c u p a t i o n  of state land may m a i n t a i n  an 

action for t r e s p a s s  against a n o t h e r  person who s u b s e q u e n t l y  

dis p o s s e s s e s  h i m  and who also has no a u t h o r i t y  f r o m  the state to 

occupy the land.
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I

L e a s i n g  O f  R a i l w a y  R e s e r v e d  L a n d

There have b een d i s p u t e s  b e t w e e n  the states and the Railway- 

A d m i n i s t r a t i o n  as rega r d s  the leas i n g  of rail w a y  r e s e r v e d  land. 

Since the colonial days the M a l a y a n  r a i l w a y  has been issuing 

TOLs to its r e s e r v e d  lands to v a r i o u s  pers o n s  and bodies under 

the FMS Lan d  C o d e . 3S It has als o  leased out r e s e r v e d  land to 

various p e r s o n s  and bodies under S e c t i o n  22 of the M a l a y a n  

Rail w a y  O r d i n a n c e  1 9 4 8 , These a c t i o n s  p r o v o k e d  s e r i o u s  protest 

f rom the state g o v e r n m e n t s  who m a i n t a i n  that land is their 

p r e r o g a t i v e .

The A t t o r n e y General in 196 1 3T7 was of the opin i o n that

sections 21 and 22 of the R a i l w a y  Ordinance, 1948, w hich

e m p o w e r e d  the General Manager to lease r a i l w a y  r e s e r v e d  land, did 

not prohi b i t  the issuing of TOL. This opinion was, however, 

changed with the coming into force of the NLC and in a letter to 

the State Legal A d v i s e r 90 of Selangor, (see A p p e n d i x  3.5), the 

Sol i c i t o r  General opined that, as a result of the F e d e r a t i o n  of 

Malaya A g r eement on 1st February, 1948, the pro v i s i o n  of s e c t i o n  

22 of the Mala y a n  Rail w a y  Ordinance, 1948 became i n c o nsistent 

with the F e d e r a t i o n  of Malaya A g reement and t h erefore as f r o m  

that day there was no q u e s t i o n  of the General Mana g e r  or the 

Chief S e c r e t a r y  or his Successor, the Federal Lands Commissioner, 

having the power to grant leases to reserve land. F r o m  this 

opinion, it foll o w s  that the a u t h o r i t y  which c ould grant leases 

of R a i l w a y  Reserve sh o u l d  be the a u t h o r i t y  s p e c i f i e d  by s e c t i o n  

24 of the FMS Land Code, namely the R u l e r - i n - C o u n c i 1.

It was the r e f o r e  the S o l i c i t o r  G e n e r a l ' s  v i e w  s,Se‘ that the 

lease of r a i l w a y  r e s e r v e s  must be g o v e r n e d  by the MLC.
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However, the Counsel of the M a l a y a n  R a i l w a y  a r g u e d  that:

"The provision of the National Land Code, 1965, is general in nature 
whereas the Railway Ordinance, 1948, is promulgated solely for the 
purpose of the Railway Administration, as such the provision for the land 
contained therein relates solely to the requirement of the Malayan 
Railway Administration".

Prof. A h m a d  Ibra h i m  was of the opinion that the p r o v i s i o n s  

of the R a i l w a y  Ord i n a n c e  in r e l a t i o n  to land held or r e s e r v e d  for 

federal p u r p o s e s  must be r e a d  subj e c t  to the Federal C o n s t i t u t i o n  

(see A p p e n d i x  3.6). He p o i n t e d  out the dec i s i o n s  of the P r i v y  

Council in S u r i n d e r  S in g h  K a n d a  v  M e n t e r i  B e s a r  J o h o r e  (1969). In 

that case, the P r i v y  Council r u l e d  that where there is a c o n f l i c t  

between the R a i l w a y  O r d i n a n c e  a n d  the Federal C o n s t i t u t i o n  the n  

the Federal C o n s t i t u t i o n  must prevail. Further, the p r o v i s i o n s  of 

the NLC deal w ith r e s e r v e d  land and not land hel d  for a pu b l i c  

purpose. He t h e r e f o r e  c o n c l u d e d  that r a i l w a y  r e s e r v e s  are 

lands r e s e r v e d  for federal purpose and therefore can be dealt 

with under s e c t i o n  22 of the R a i l w a y  O r d i n a n c e , 1 9 4 8 . 100 

T h e  P r e s e n t  P o s i t i o n  O f  R a i l w a y  R e s e r v e d  L a n d

In some states, the r e s e r v e s  were given outright to the 

Mala y a n  R a i l w a y  A d m i n i s t r a t i o n  in the f o r m  of land grant or deed, 

t A p pendix 3.6a]. In the s t a t e s  of Kedah, Pe r i l s  a n d  Kelantan, 

grants were issued for the purp o s e  whilst in P r o v i n c e  W e l l e s l e y  

a ad Mala c c a  the r a i l w a y  r e s e r v e s  were issued w i t h  land

titles. In Singapore, the M a l a y a n  R a i l w a y  A d m i n i s t r a t i o n  h o l d s  

the land in the f o r m  of title leases. It is o nly in the s t a t e s  

°f Johore, P e r a k  an d  S e l a n g o r  and Negri S e m b i l a n  that lands were 

given to the R a i l w a y  A d m i n i s t r a t i o n  in the f o r m  of reserves,

^Ap p e n d i x  3.6a], Therefore, it a p p e a r s  that most of the land h eld 

hy the M a l a y a n  R a i l w a y  for the r a i l w a y  purpose are in the f o r m  of
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absolute title. By virtue of the p r e v i o u s  i n t e r p r e t a t i o n  of 

'railway purposes', the M a l a y a n  r a i l w a y  has taken v a r i o u s

actions as r e g a r d s  its reserves.'*01 A p p e n d i x  3.6a s h o w s  the

extent of a r e a s  of land r e s e r v e d  or a l i e n a t e d  to the r a i l w a y

administration. 1 02

B ased on the above arguments, the M a l a y a n R a i l w a y

A d m i n i s t r a t i o n h olds the v i e w  that the Rail w a y  Rese r v e  is a

special rese r v e  by w h i c h  the M a l a y a n  Rail w a y  a c q u i r e s  p r o p r i e t a r y  

r ights by ha v i n g  land title. The Mala y a n  Railway A d m i n i s t r a t i o n  

argues that the a d o p t i o n  of the d e f i n i t i o n  of 'railway purpose' 

wbich h a d  b een in force p rior to the opinion of the S o l i c i t o r  

General of 6th May 1969, [ A p p e n d i x  3.53, would vest the interest 

°f suc h  land w ith the R a i l w a y  A d m i n i s t r a t i o n  for as l ong a s  the 

land is r e q u i r e d  for r a i l w a y  purpose.

The ma t t e r  was further di s c u s s e d  by the the n  S o l i c i t o r  

General a n d  the R a i l w a y  A d m i n i s t r a t i o n  on 16 June 1972, 10:3 a n d  

the S o l i c i t o r  General e x p r e s s e d  the opinion that the w o r d  'vest' 

la Clause 145 w o u l d  only be a p p l i c a b l e  if the o w n e r s h i p  of the 

land was in the R a i l w a y  Administration. In the case of R a i l w a y 

reserve, the o w n e r s h i p  of land was in the h a n d s  of the s tate  

g o v e r n m e n t s  and the R a i l w a y  A d m i n i s t r a t i o n  is onl y  ' I n  c o n t r o l '  

a hd e m p o w e r e d  to make use of s u c h  land and no more.

To end the confl i c t  b e t w e e n  the R a i l w a y  A d m i n i s t r a t i o n  and 

Ihe state governments, a m e e t i n g  of the State S e c r e t a r i e s  and the 

S e c r e t a r i e s  General of Federal M i n i s t r i e s , 10-4 h e l d  on 2 3 r d  M a r c h  

1S80, d e c i d e d  that the r a i l w a y  a d m i n i s t r a t i o n  must s t o p  the 

Practice of leas i n g  a n d  issu i n g  TOL a n d  the s t a t u s  of r a i l w a y  

reserve was to be revised. F r o m  1st J a n u a r y  1980, the r a i l w a y
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a d m i n i s t r a t i o n  has s t o p p e d  i s s u i n g  TOLs and it has a l s o  s t o p p e d  

c o l l e c t i n g  reve n u e  f r o m  s u c h  lands. A n e w  p r o b l e m  a r i s e s  as to 

the s t a t u s  of those people liv i n g  on the r a i l w a y  reserve. At 

present, t hey are still living on the land without a n y  a u t h o r i t y  

or payment and t h i s  p oses the p r o b l e m  of e v i c t i n g  t h e m  therefrom.

To en d  the d i s p u t e s  b e t w e e n  the r a i l w a y  a d m i n i s t r a t i o n  

and the state governments, it is p r o p o s e d  that the R a i l w a y  

Ordinance, 1948, s h o u l d  be r e v i e w e d  so that it will not c o n f l i c t  

with the Federal C o n s t i t u t i o n  and the NXC. It is furt h e r  p r o p o s e d  

"that, a C o m m i t t e e  s h o u l d  be e s t a b l i s h e d  to s t u d y  the s t a t u s  of 

railway r e s e r v e s  a n d  its implic a t i o n  f r o m  the legal an d  

a d m i n i s t r a t i v e  point of view. W h a tever the f i n d i n g s  of the 

Committee, the p o w e r  of disposal of railway rese r v e  s h o u l d  be in 

the state governments, w ith a p rior c o n s u l t a t i o n  of the r a i l w a y  

a d m i n i s t r a t i o n  as the c o n t r o l l e r  of the reserve. However, the 

better v i e w  w ould be that since land is a state subj e c t  t h e r e f o r e  

the power of d i s posal v i s - a - v i s  leasing of reserve land s h o u l d  be 

the p r e r o g a t i v e  of the state governments. Thus, s e c t i o n  63 of the 

ULC s h o u l d  be a p p l i e d  when leasing r a i l w a y  reserve, that is, the 

State A u t h o r i t y  may grant leases of the whole or an y  part of 

r e s erved land for a n y  pe r i o d  not e x c e e d i n g  21 y e a r s  u p o n  the 

r e c o m m e n d a t i o n  of the offi c e r  who is in control of the r e s e r v e d  

land.

l e g a l  p r o b l e m s  a s  t o  d is p o s a l  o p  r e s e r v e d  l a j t d

The q u e s t i o n  of issu i n g  T OLs an d  leases to s t a t u t o r y  bo d i e s  

and i n d i v i d u a l s  have p osed the p r o b l e m  of legal p o w e r  an d 

p r ocedure of disposal. Arti c l e  85 of the C o n s t i t u t i o n  s t i p u l a t e s  

the m e t h o d s  by w h i c h  lands r e s e r v e d  for federal p u r p o s e s  is to be
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d i s posed if suc h  lands are no more r e q uired for the purpose of 

which they have b e e n  reserved. Article 86 of the C o n s t i t u t i o n

e m p owers the Federal gove r n m e n t  to dispose of any interest in

land which is v e s t e d  in the Federation. So long as the p r o v i s i o n s  

of this Article are c o m p l i e d  with, it would a p p e a r  that lands

held for federal p u r p o s e s  can be d i s posed of, if they are no

longer r e q u i r e d  for the p u r p o s e s  reserved.

The recent proposal by the City Hall to have the land

a c q u i r e d  by the Federal T e r r i t o r y  for public purp o s e  a l i e n a t e d

or d i s p o s e d  of to private p e r s o n s  or private bo d i e s  has met with 

some c o n s t i t u t i o n a l  constraints. This s i t u a t i o n  a r i s e s  beca u s e  

Article 86(2) <b> and (3) of the C o n s t i t u t i o n  r e q u i r e s  disposal

of suc h  land to a person other than a public a u t h o r i t y  to be made 

by the p r o c e s s  of an order of the Yang di Pert u a n  A g o n g  a p p r o v e d  

by both Houses of Parliament. This is a lengthy and time-

c o n s u m i n g  p r o c e s s  since Article 86 of the C o n s t i t u t i o n  a p p l i e s  

also to land h eld by the Federal government in the Federal 

T e r r i t o r y  for federal purposes; the only way to o v e r c o m e  the

P r o v i s i o n  of Arti c l e  8 6 ( 2 ) <b> and (c) of the C o n s t i t u t i o n  was to 

enact a federal law under p a r a g r a p h  (a) of Clause (2) of Arti c l e

86. Consequently, Article 86 of the C o n s t i t u t i o n  was a m e n d e d  on 

13th April 1984 (Act A585) by w h i c h  land held for federal p u r p o s e  

in the Federal T e r r i t o r y  may n o w  be a l i e n a t e d  or d i s p o s e d  to a 

Private pe r s o n  or body. However, suc h  private p e r s o n s  will not be 

able to further dispose of s u c h  land to any pe r s o n  or a u t h o r i t y  

other t h a n  the Federal government. As for federal lands h e l d  m  

the other s t a t e s  the approval of the vari o u s  state g o v e r n m e n t s  is 

n e c e s s a r y  before the land can be d i s p o s e d  of. However, wit h  the
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amendment of Arti c l e  86 of the Constitution, such approval is not 

necessary.

D IS P O S A L  O F  S T A T E  L A M ) - M A LA Y  R E S E R V A T IO N S

The M a l a y  R e s e r v a t i o n s  E n a c t m e n t s  prohibit the disposal of 

state land wi t h i n  a M a l a y  R e s e r v a t i o n  to any p e r s o n  who is not a 

Malay. 1oe

The t e r m  ' M a l a y ' is subject to various i n t e r p r e t a t i o n s  s u c h

as u nder the C o n s t i t u t i o n  and under the v a r i o u s  M a l a y

R e s e r v a t i o n s  Enactments, (see A p p e n d i x  2.2). In the FMS M a l a y

Reservations Enactment, a 'Malay' is defined as:
a person belonging to any Malayan race who speaks any Malayan 
language and professes the Muslim religion; and includes; (a) the 
Majlis Ugama Islam; (b) the Official Administrator or trustee of a 
deceased Malay.

Whereas under Arti c l e  160(2), a Malay is d e f i n e d  as:

“ a person who professes the religion of Islam, habitually
speaks the Malay language, conforms to Malay custom and -

(a) was before Merdeka born in the Federation or in
Singapore, or is on that day domiciled in the Federation or in 
Singapore; or

(b) is the issue of such a person.

In the former FMS the t e r m  'Malay' is d e f i n e d  more 

liberally.

It can the r e f o r e  be see n  that the t e r m  'Malay' is d e f i n e d

d i f f e r e n t l y  under the Constitution, and under the v a r i o u s

Malay R e s e r v a t i o n s  Enactments, (see A p p e n d i x  2.2). U n d e r  Arti c l e

160(2) as q u o t e d  above, there are four r e q u i r e m e n t s  for a p e r s o n

to be a Malay, while under Article 89(6) a 'Malay';

"includes any person who, under the law of the state in which he is 
resident, is treated as a Malay for the purposes of the reservation of 
land."

Thus, the above c o n d i t i o n  e n t i t l e s  h i m  to be a Malay. As for the 

lean i n g  of 'Malay Reservations', see A p p e n d i x  3,8.
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The Malay R e s e r v a t i o n s  E n a ctment of K e l a n t a n  has the most 

r e s t r ictive d e f i n i t i o n  of 'Malay'. The r i g i d i t y  of the 

definition, however, is only apparent because a n o n - M a l a y  may be 

trea t e d  as a M a l a y  in K e l a n t a n  by virtue of S e c t i o n  2(e) of the 

Kelantan M alay R e s e r v a t i o n s  Enactment. In Kelantan, any p e r s o n  

<of w h a t e v e r  race) who was bor n  in K e l a n t a n  and whose father (of 

whatever race) also was born in Kelantan, c omes w i t h i n  the 

defin i t i o n  of 'native of K e l a n t a n ' . S i m i l a r  p r o v i s i o n s  are f ound  

in the Kedah and Perlis E n a c t m e n t s  which tr e a t s  a p e r s o n  of 

Siamese origin as a M alay for purpo s e s  of land alienation. 

Therefore in Kelantan, e ven if a Malay who is not a native 

of K e l a n t a n  will be p r o h i b i t e d  fro m  owning Malay rese r v e  land in

the state Accordingly, the K e l antan state a l i e n a t i o n  po l i c y

prohibits the a l i e n a t i o n of any state land to any pe r s o n w h o ,

albeit a Malay, is not a native of K e 1a n t a n 1 without the

approval of the Su 1t a n - i n - C o u n c i 1.

Look i n g  at S e c t i o n  2 ( e ) loe of the K e l a n t a n  Malay R e s e r v a t i o n s  

Enactment closely, it is doubtful whether the s a i d  s e c t i o n  

con f l i c t s  with Article 160(2) of the Constitution. Thi s  is so 

because s e c t i o n  2(e) may defeat the spirit of the M alay 

R e s e r v a t i o n s  Enactment ( K e l a n t a n ) 103 because a Chin e s e  or an 

Indian who may not be able to s p e a k  M alay and do not p r o f e s s  

M u s l i m  r e l i g i o n  may own land in K e l a n t a n  so long as he was born 

In K e l a n t a n  and his father was born in Kelantan. Thus in 

Kelantan, a n o n - M u s l i m  may own land in the state other t h a n  M alay 

reserve land p r o v i d e d  that he was born in K e l a n t a n  an d  his father 

was born in Kelantan.

The Federal C o n s t i t u t i o n  s a f e g u a r d s  the rig h t s  and p r i v i l e g e s

- 226 -



of the M a l a y s  a n d  other indigenous people in the B o r n e o  

Territories. (The State laws, e s p e c i a l l y  the M alay R e s e r v a t i o n s  

E n a c t m e n t s  protect the right of Malays in land o w n e r s h i p . )

A m o n g  the r i g h t s  and privi l e g e s  protected by the C o n s t i t u t i o n  

and the S t a t e  laws are the f o l l o w i n g : 110

(a) r e s e r v a t i o n  of land;

(b) r e s e r v a t i o n  of quotas in respect of services, permits, 

scholarships, educational and training facilities.

The mai n  r e a s o n  for the special rights a c c orded to M a l a y s

and o t h e r  i n d i g e n o u s  groups (including O rang Asli) is that 

the M a l a y s  a n d  o ther indigenous groups are e c o n o m i c a l l y  backward. 

Even w i t h  s u c h  protection, despite the i m p l e m e n t a t i o n  of the

Five Year D e v e l o p m e n t  Plans (1956-1985) aimed at i m p r o v i n g  the 

e c o n o m i c  p o s i t i o n  of the Malays and other i ndigenous pe o p l e  (as 

d i s c u s s e d  in the Chapter), the economic and social ga p  b e t w e e n  

the M a l a y s  an d  the n o n - M a l a y s  still exist.

LAST) FO R  FE D E R A L G O VER SK EST

A l t h o u g h  land is a state matter, most states c o - o p e r a t e  

with the Federal government with regard to land a l i e n a t i o n  

for p u b l i c  purposes. However, as strategic state land in t o w n s  

AT*d d e v e l o p m e n t  c e n t r e s  are not read i l y  available, a l i e n a t i o n  of 

land f r o m  the s t a t e s  to the federal government is limited. Most 

of the land r e q u i r e d  by the Federal Government are c o m p u l s o r i l y  

a c q u i r e d  under the Land A c q u i s i t i o n  Act. Nevertheless, s t a t e s  

a l i e n a t e  state land to the federal government by issuing a title 

in p e r p e t u i t y  a n d  the p r e m i u m  char g e d  is based on the market 

value of the land. Land rent is fixed by the Land Rules of the 

states. Lan d  r e q u i r e d  by the federal government can be r e s e r v e d
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for public p u r p o s e  by the states. State land can be a l i e n a t e d  to 

the Federal L a n d s  C o m m i s s i o n e r  for the use of the p u b l i c . 111 

S e c t i o n  5 of the NL C  defi n e s  ' r e s e r v e d  l a n d ' as: "the lan d  for 

the time b e i n g  r e s e r v e d  for a public purpose in a c c o r d a n c e  w i t h  

the p r o v i s i o n s  of s e c t i o n  62 or of any p r e vious land l a w . " ' 12

Land r e s e r v e d  for rail w a y  purpose under the p r o v i s i o n  in the 

state land law is also r e s e r v e d  land as d e f i n e d  in the NLC. 

R e s e r v e d  land is n o r m a l l y  m a i n t a i n e d  by o f f icers of the S t a t e  

or federal d e p a r t m e n t s  or by offic e r s  of the s t a t u t o r y  and local 

authorities.

The d i f f e r e n c e  b e t w e e n  r e s e r v e d  land and other r e s e r v e s  is 

that r e s e r v e d  land ( f o r  p u b l i c  p u r p o s e ) is c r e a t e d  under Arti c l e  

83(7) of the Federal C o n s t i t u t i o n  and section 62 of the NLC or 

the c o r r e s p o n d i n g  p r o v i s i o n  in the previous state land laws w h i c h  

c r e a t e s  o ther r e s e r v e s  such as grazing reserve. Malay r e s e r v a t i o n  

is c r e a t e d  u nder the vari o u s  Malay R e s e r v a t i o n s  Enactments, 

r e s e r v e d  forest u nder the various Forest Enactments, a b o r i g i n a l  

reserves, u nder the Aboriginal Peoples Act, 1954 and wild life 

r e s e r v e s  under the P r o t e c t i o n  of Wild Life Act, 1972.

R e v o c a t i o n  o f  R e s e r v e d  L a n d

Land r e s e r v e d  for public purpose (whether under S e c t i o n  62 of 

the NLC or u n d e r  the p r o v i s i o n s  of the previous land laws) may be 

r e v o k e d  e i t h e r  w h o l l y  or par t i a l l y  at any time a f t e r  s t e p s  

p r e s c r i b e d  by s e c t i o n  6 4 ( 2 ) 113 of the NLC have been taken.

In the same way, r e v o c a t i o n  of r e s e r v a t i o n  is n e c e s s a r y  if the 

land r e s e r v e d  is to be a l i e n a t e d  or if it is to be r e s e r v e d  for 

o t h e r  purposes. It is to be noted that in order to re v o k e  

r e s e r v e d  land m a i n t a i n e d  by a federal department (school reserve,



police s t a t i o n  reserve, hospital reserve, Mala y a n  R a i l w a y  

reserve) the l and must first be released in a c c o r d a n c e  w i t h  

Article 85 of the Federal Constitution, (see A p p endix 3.4)

In some instances, other conditions and p r e c e d e n t s  must be 

c o m p l i e d  wit h  b e f o r e  ac t i o n  is taken to release r e s e r v e d  land

under A r t i c l e  85 of the Federal Constitution. For example, u n d e r  

sect i o n  19 of the R a i l w a y  Ordinance 1948, the consent of the 

M i n ister c o n c e r n e d  has to be obtained and g a z e t t e d  be f o r e  an y  

ac t i o n  is i n i t i a t e d  under the a f oresaid Article 85.

R e s e r v e d  L a n d  U n d e r  A r t i c l e  1 6 6  o f  t h e  C o n s t i t u t i o n

R e s e r v e d  land as defi n e d  in the NLC does not include land

under Article 166(3) and (4) of the Federal Constitution. Lan d 

under Article 166(3) is to be used for a certain federal purp o s e 

only and it is not to be used for other federal p u r poses with o u t  

the consent of the respective state g overnments and it is a lso 

not to be used for purpo s e s  other than the federal p u r p o s e s

without the consent of the Federal Government, w h e r e a s  land

r e s e r v e d  u nder Article 166(4) is to be used for federal p u r p o s e s  

only. U nder Arti c l e  160 of the Constitution, ' f e d e r a l  p u r p o s e s '  

includes all p u r p o s e s  in conne c t i o n  with matters e n u m e r a t e d  in 

the c o n c u r r e n t  list and with any other matter with respect to 

w hich P a r l i a m e n t  has power to make laws otherwise than by virtue 

of Article 7 6 . 1 1 A

The sai d  Arti c l e  166 (3) and (4) is shown in A p p e n d i x  3.3.

Article 166(4) was r e p e a l e d  vide (Amendment) Act No.

25/1963, but by virtue of s e c t i o n  13(b) of the I n t e r p r e t a t i o n  and 

General C l a u s e s  Ordinance, 1948, the repeal does not affect 

r e s e r v a t i o n s  e f f e c t e d  t h ereunder before its repeal.
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TABLE 3.3

IIT SETTLER IICOXE II FELDA SCHEMES, 1983, 1984, PESIISULÀR MALAYSIA

Lot Size 
Hectares 
(acres)

1983
Oil Palm 
Schemes

($)

Rubber
Schemes

($)

Oil
Schemes

($)

1984
Palm Rubber

Schemes
($)

2.4 (6) 415 460
2.8 (7) - 443 - 456
3.2 (8) - 529 - 529
4.4 (10) 748 459 1,202 493
4.9 (12) 867 1, 123 1,401 1, 183
5.7 (14) 1,018 - 1,720 -

AVERAGE 765 484 1,231 505

S ource: Felda Annual Report,1984, p.18.

TABLE 3.4

AS
AREA DEVELOPED BY STATE AND CROP 

AT 31.12.1984, PENINSULAR MALAYSIA

No. of
States Schemes

Oil
Palm

Type of Crop 

Rubber Cocoa

(Hectare) 
Sugar-
Cane Total

Town/
Village Total %

Pahang 144 188,604 49,458 8,416 _ 246,478 17,184 263,662 40.2
Johor 71 93,008 27,652 3,480 - 124,140 8,646 132,786 20.2
N. Sembilan 51 20,836 68,588 - - 89,424 5,809 95,233 14.5
Trengganu 21 31,448 5,660 - - 37,108 1,950 39,058 6. 0
Sabah 23 26,738 - 6, 1091 — 32,847 1,883 34,730 5.3
Perak 17 17,529 12,324 - - 29,853 1,750 31,603 4.8
Kelantan 15 19,053 2,499 - - 21,552 1,744 23,296 3.6
Kedah 11 283 11,309 - 1, 123 12,715 783 13,498 2. 1
Selangor 6 6,394 3,483 - - 9,877 709 10,586 1.6
Perlis 3 - 1,877 - 3,995 5,872 434 6,306 0.9
Melaka 5 - 4,746 - - 4,746 324 5,070 0.8

TOTAL 367 403,893 187,596 18,005 5,118 614,612 41,216 655,828 100.0

•u 61.6 28.6 2.8 0.7 93.7 6.3 100.00

S o u rce : FELDA Annual report,1984, p.9.
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It is n o t e d  that land r e s e r v e d  under Article 166(3) a n d  (4)

of the Federal C o n s t i t u t i o n  cannot have its st a t u s  c h a n g e d  by 

r e v o c a t i o n  u n d e r  S e c t i o n  64 NLC. It will cease to e n j o y  that 

status o n l y  if the land is r e l eased under Article 85 of the 

Federal constitution.

P O L IC Y  O N IN D IV ID U A L  A L IE N A T IO N

Land was a l i e n a t e d  before Independence in 1957 on the b a s i s  

of individual application. F r o m  1905 to 1930, more t h a n  t hree 

million a c r e s  were a l i e n a t e d  and brought u nder p e r m a n e n t  

c u l t i v a t i o n  in P e n i n s u l a r  Malaysia. F rom 1931 to 1956, 

854,000 a c r e s  were a l i e n a t e d  to individual s m a l l h o l d e r s . 115 

Since land a l i e n a t i o n  was based on the a p p l i c a t i o n  r e c e i v e d  by 

the land office, the a d m i n i s t r a t i o n  in all the s t a t e s  were 

unable to cope with the bulk of land a p p l i cation r e c e i v e d  and in 

those d ays it too k  several years before an a p p r o v e d  a p p l i c a t i o n  

(A. A) was registered. The Korean war (1951) b o o m  was the main 

cause of the rush for land a p p l i cations besides o ther r e a s o n s  

such as the lifting of r e s t r i c t i o n s  imposed du r i n g  the Var, the 

loss of r e c o r d s  and official d o c uments during the J a p a n e s e  

O c c u p a t i o n  [1941-1945] and the popu l a t i o n  exp l o s i o n  in the p o s t ­

war p e r i o d . 11&

The p ower to alienate land during the colonial day s  an d  

i m m e d i a t e l y  a f t e r  independence was given to the CL R  [no w  DLA] for 

a g r i c u l t u r a l  lands b e l o w  10 acres in area. Though this p ower is 

still a v a i l a b l e  under the F L C 117" the State A u t h o r i t y  has not 

d e l e g a t e d  it to the DLA as land a l i e n a t i o n  is a h i g h l y  s e n s i t i v e  

political issue. In almost all the states of P e n i n s u l a r  Malaysia, 

land o f f i c e r s  are only the agents for p r o c e s s i n g  land
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applications, as the a p p l i c a t i o n s  have to be f o r w a r d e d  to the 

State E x e c u t i v e  Council (EXCO) for final d e t e r m i n a t i o n . 11e

'Pocket l a n d , 1 which is d e f i n e d  as any vacant s tate land 

s u r r o u n d e d  by a l i e n a t e d  land or r e s e r v e d  land an d  is s i t u a t e d  

outside e i t h e r  a g a z e t t e d  town or village land can be a l i e n a t e d  

to i n d i v i d u a l s  by the Land Office. These 'pocket lands' were land 

not a l i e n a t e d  by the Colonial A d m i n i s t r a t i o n  or are lands w h i c h  

have r e v e r t e d  to the State Aut h o r i t y  because t hey have been 

for f e i t e d  in defa u l t  of payment of quit rent. The a p p l i c a t i o n s  

for the a l i e n a t i o n  of 'pocket land' are not wid e l y  publicised; 

only the i n h a b i t a n t s  of k a m p u n g  or m u k im  in which the lands are 

s i t uated are i n f o r m e d  about it through c i r c u l a r  l e t t e r s  or 

through verbal c o m m u n i c a t i o n s  by the P e n g h u lu  or K e t u a  K a m p u n g . 

Most s t a t e s  in P e n i n s u l a r  Malaysia implement a p o l i c y  of 

a l i e n a t i n g  'pocket lands' 119 to the small hold e r s  with the v i e w  

that t his s h o u l d  enlarge e x i sting uneconomic holdings. In most 

states, the r e c i p i e n t s  are s e l ected d i r ectly by the E X C O  or a 

District S e l e c t i o n  C o mmittee which makes r e c o m m e n d a t i o n s  to the 

EXC O  for approval. The average area a p p roved for a l i e n a t i o n  is 

n o r m a l l y  small in size, rang i n g  from one to three acres. The 

area a l i e n a t e d  t h r o u g h  this policy is c o m p a r a b l y  small a n d  c o m e s  

to a p p r o x i m a t e l y  1% of the overall land alienation.

C o n t r o l l e d  L a n d  A l i e n a t i o n

C o n t r o l l e d  Lan d  A l i e n a t i o n  is another f o r m  of p l a n n e d  

a l i e n a t i o n  schemes. It is the most simple "type of land 

d e v e l o p m e n t  schemes, as government expenditure is limi t e d  to the 

p r o v i s i o n  of the minimal infrastructure required. S u c h  s c h e m e s  

are o ften c a l l e d  u n s u b s i d i s e d  schemes. Through s uch a policy, the
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land is a l i e n a t e d  to indivi d u a l s  in larger blocks a n d  in o r d e r  to 

help the p oor settlers, the government may defer the p a y m e n t  of 

land p r e m i u m s  an d  s u r v e y  fees until the land is in production. 

But, until p r e m i u m  is paid f u l l y 120 to the G overnment the land is 

deemed to be s t a t e  land and legal alienation is only r e c o g n i s e d  

or takes place w hen a document of title is r e g i s t e r e d  by the DL A  

under S e c t i o n  88 (3) of the NLC.

The m a i n  p r o b l e m  faced by the land office an d  the land 

a p plicant in the e x i s t i n g  individual and c o n t r o l l e d  a l i e n a t i o n  

schemes is the d e l a y  in gett i n g  approval from the a p p r o p r i a t e  

authority. L and a p p l i c a n t s  sometimes have to wait for y e a r s  

before the final titles are approved. The Land Office f aces the 

p r o b l e m  of b a c k l o g  of land applications n u m b e r i n g  2 2 0 , 4 5 5  

c a s e s , 1 2 1 (Table 3.5). In most states, selection is done d i r e c t l y  

by the E X C O  or a District Selection Committee w h i c h  m a k e s 

r e c o m m e n d a t i o n s  to the EXCO for approval. The a v e r a g e  area 

a p p roved for a l i e n a t i o n  is normally small, rang i n g  f r o m  one to 

three acres. The area of land alienated through this p o l i c y  is 

c o m p a r a b l y  small and account for appro x i m a t e l y  1% of the overall 

land alienation. The number of applications a w a i t i n g  a p p roval 

c o n t i n u e s  to increase. Table 3.5 shows the extent of the b a c k l o g  

of land a p p l i c a t i o n s  by states.

The main r e a s o n  for such a great b a c k l o g  of land 

a p p l i c a t i o n s  is the cumbersome procedure for a l i e n a t i o n  of land. 

It has b een found that an average a lienation a p p l i c a t i o n  pas s e s  

thro u g h  the office not less than 107 t i m e s 122 under the p r e v i o u s  

Land Code. However, under the NLC, the p r o cedure has b e e n  

simplified. At present, there are 8 main steps 123 t h r o u g h  w h i c h

-  233 -



an a p p l i c a t i o n  has to pass before final approval, [see A p p e n d i c e s  

3.1 and 3 . 2 1 .

As far bac k  as 1958, the Land A d m i n i s t r a t i o n  C o m m i s s i o n  

r e c o m m e n d e d  t h a t : 1 individual a l i e n a t i o n  must be r e p l a c e d  by 

group a l i e n a t i o n  or a l i e n a t i o n  e n  b lo c . B a s e d  on the

r e c o m m e n d a t i o n s  of the Commission, the National L a n d  Council, in 

its paper No. 12/1960, made the fal l o w i n g  p o l i c y  d e c i s i o n s  on 

a l i e n a t i o n  of land:

(a) States are not permitted by the National Land Council to
alienate individual lots any more.

(b) To encourage development, land will be available free, i.e.
no charges will be levied while the land is still under development 
and is bringing in no returns.

(c) The above assistance will be given in a form of a hire-purchase
arrangement and will be recouped by easy payment over a term
of years (up to 15 years).

(d) Land alienation, particularly in the vicinity of existing villages
[ Kampung] must be increased, because, to leave these 
areas unalienated will result in land being occupied illegally.

<v) In return for these benefits, settlers must accept a considerable
degree of discipline and control by the District Administration 
(some states called this scheme "Control" or “Controlled 
Alienation").

In 1962, b a s e d  on a paper entitled 'Controlled A l i e n a t i o n ' , 

the National Land Council a d o p t e d  further p o l i c y  r e q u i r e m e n t s  

p e r t a i n i n g  to the a l i e n a t i o n  of land which were b i n d i n g  on 

all states. These pol i c y  m e a s u r e s  included; that b l o c k s  of land 

to be a l i e n a t e d  s h o u l d  be of the size up to 2,000 a c r e s  an d  s u b ­

divided into 10 acre lots; that such area of land s h o u l d  be 

gazetted under GSA (Act); that the land must be f ully c u l t i v a t e d  

within five y ears of occupation; that e x p r e s s  c o n d i t i o n s  on the 

land ti t l e s  s h o u l d  be imposed; that only the l a n d l e s s  were 

eligible for p a r t i c i p a t i o n  in the scheme an d  t h i s  i n c l u d e d  

retired g o v e r n m e n t  s e r v a n t s  whose income were less t han $350 per 

month (see A p p e n d i x  3.9.>
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S t a t i s t i c s  on the extent and d i s t r i b u t i o n  of C o n t r o l l e d

A l i e n a t i o n  S c h e m e s  are not e a s i l y  a v ailable as land o f f i c e r s  are 

not s t a t i s t i c s  c o n s c i o u s  an d  the scant data e x i s t i n g  are 

so m e t i m e s  not r e l e a s e d  because land a l i e n a t i o n  is a h i g h l y  

sensitive p o l i t i c a l  issue. Nevertheless, f r o m  1960 to 1970, t here 

were about 5 2 0 , 0 0 0  a c r e s ’26 of land which were d e v e l o p e d  u n d e r  

the c o n t r o l l e d  land a l i e n a t i o n  schemes. These s c h e m e s  are not 

h o m o g e n e o u s  in type and concept, but are a m e d l e y  of d i f f e r e n t

concepts a n d  var y  c o n s i d e r a b l y  fro m  one state to another.

However, u n d e r  the S e c o n d  M a l a y s i a  Plan, d e v e l o p m e n t  of C o n t r o l  

A lienation S c h e m e s  s e e m s  to have been left out.

The s tate a g e n c i e s  c h a r g e d  with land developments, w h i c h  

include S tate E c o n o m i c  Development Corporations, S t a t e 

Agriculture D e v e l o p m e n t  Corporations, State Land D e v e l o p m e n t 

Boards, S tate A g r i c u l t u r e  D e p a r t m e n t s  and D i s trict Offices, 

d e veloped a total of 293, 0 0 5  h e c t a r e s 126 (including S a b a h  a n d 

Sarawak). W ith the e x c e p t i o n  of Penang and Perlis, C o n t r o l l e d  

Alien a t i o n  s c h e m e s  exist in all states of P e n i n s u l a r  Malaysia.

The largest a r e a s  that have been a l i e n a t e d  were in J o h o r e  a n d  

Perak, [see Table 3.43.

Such s c h e m e s  are not r e s t r i c t e d  to Malays, a n u m b e r  of 

Chinese an d  Indians have jo i n e d  the schemes. 1 ;22' However, the 

majority of the s e t t l e r s  in s uch sche m e s  were Malays, beca u s e  

the Chin e s e  and Indians were not p a r t i c u l a r l y  i n t e r e s t e d  in

living in the rural a r e a s  as the y  were e c o n o m i c a l l y  b e t t e r  off 

engaging in b u s i n e s s  in tow n  a r e a s  or at the fringe of the land 

d evelopment schemes.

The c o n t r o l l e d  a l i e n a t i o n  s c h e m e s  under the GS A  Act, 1960 had
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very l i m i t e d  s u c c e s s  ma i n l y  because the s e t t l e r s  di d  not hav e  the 

financial m e a n s  to d e v e l o p  t heir land. It is e s t i m a t e d  that o n l y  

about o n e - t h i r d  of the total acre a g e  a l i e n a t e d  to f a r m e r s  h a s

been d e v e l o p e d  on t heir own expenses.
With r e g a r d  to the p o l i c y  of a l i e n a t i n g  land to g o v e r n m e n t  

°fficers, it has b een a g r e e d  by the Public S e r v i c e s  Department, 

through S e r v i c e  C i r c u l a r  No. 19/1970, that g o v e r n m e n t  o f f i c e r s  

^ y  by d i r e c t  a l i e n a t i o n  f r o m  the state g o v e r n m e n t s  own up to 25 

acres of a g r i c u l t u r e  land, two lots of w hich ca n  be u s e d  for 

residential purposes. However, by c i r c u l a r  No. 4/1971 of the 

director G e n e r a l  of Lands an d  M ines Malaysia, all lands a l i e n a t e d  

T° g o v e r n m e n t  o f f i c e r s  have imposed thereon, a r e s t r i c t i o n  in 

interests to the ef f e c t  that such land shall not be t r a n s f e r r e d  

except w i t h  the p e r m i s s i o n  of the State D i r e c t o r  of L a n d s  a n d  

M ines, so long as the p r o p r i e t o r  is in g o v e r n m e n t  s e r v i c e 12®

ffidivfduai Rights in Alienated Land
C o n d i t i o n s  129 and r e s t r i c t i o n s  in i n t e r e s t 130 are i m p o s e d  

va r i 0usly on a l i e n a t e d  land by the State A u t h o r i t y  u n d e r  s e c t i o n  

120 NLC, at the time when the land is a p p r o v e d  for alienati 

^bese c o n d i t i o n s  or r e s t r i c t i o n s  r e f e r r e d  to in the document 

Title do not rep r e s e n t  an a t t a c k  on the i n d e f e a s i b i l i t y  of the 

reg i s t e r e d  title. It m e r e l y  reflects the q u a n t u m  of that 

indefeasibility. 131 The c o n d i t i o n s  and r e s t r i c t i o n s  in i n t erest  

^ d e  u nder s e c t i o n  120 of the NLC are u n l i m i t e d  ex c e p t  that t h e y

IDlJst be ' c o n f o r m a b l e  to law.
As r e g a r d s  the p o l i c y  of i m p osing r e s t r i c t i o n s  in i n t e r e s t  on 

land titles, (on n e w  alienation), most s tate g o v e r n m e n t s  make use 

cf s e c t i o n  120(1) of the NL C  to restrict the transfer, lease or

. on.

of
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charge of s u c h  lands to a n o t h e r  pe r s o n  without the p r i o r  

perm i s s i o n  of the EXC O  or the DLA. S uch a po l i c y  is i m p l e m e n t e d  

to ensure that lands a l i e n a t e d  to i n d i v iduals will r e m a i n  in 

their p o s s e s s i o n  an d  such lands will not be made use of for 

specul a t i v e  p u r p o s e s  in o rder to obtain q u i c k  p r o f i t s  out of the 

sale of the land. Most n e w  a l i e n a t i o n  for a g r i c u l t u r a l  a n d  

residential p u r p o s e s  have the r e s t r i c t i o n s  in interest i m p o s e d  on 

the land t i t l e s  p r o h i b i t i n g  the landowner f r o m  d e a l i n g  in the 

land. However, the p r o p r i e t o r  of the land may a p p l y  to the S t a t e  

Authority, p u r s u a n t  to s e c t i o n  124, NLC for the a l t e r a t i o n  of 

any c a t e g o r y  of land u s e 132 or the r e c i s s i o n  of an y  e x p r e s s  

c o n dition or r e s t r i c t i o n  in interest. 133 But unless and until so 

varied they must be o b s e r v e d  and performed. If the p r o p r i e t o r  

(occupier) f ails to observe these c o n d i t i o n s  w i t h i n  the time 

specified, br e a c h  has o c c u r r e d  and the land is liable to

forfeiture u n d e r  s e c t i o n  1 2 7 ( 1 ) (a) of the NLC. The effect of s uch 

condi t i o n s  a n d  r e s t r i c t i o n s  is to impose land use p l a n n i n g  on all 

a l ienated land with the over r i d i n g  p e n a l t y  of f o r f e i t u r e  for 

default. The i m p o s i t i o n  of s e c tions 115 to 119 (implied

conditions) is to ensure that the land is used for the p u r p o s e 

for w hich it was alienated.

As for lands a l i e n a t e d  for federal p u r p o s e s  in the name of 

the Federal L a n d s  Commissioner, they are a l i e n a t e d  with o u t  the 

i mposition of a c a t e g o r y  of land use, in o r d e r  to

avoid i n c o n s i s t e n c y  with the pro v i s i o n  of Article 83(2) of the 

Federal Constitution. Eve n  here, the state is e m p o w e r e d  to 

prescribe a c a t e g o r y  of land use under s e c t i o n  52(3) of the NLC.
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Under A r t i c l e  83(2) of the Constitution, the S t a t e  A u t h o r i t y  

may require the federal g o v e r n m e n t  to pay a p r e m i u m  equal to the 

market value of the land if the title to be g r a n t e d  is one in 

p e r p e t u i t y  a n d  c o n t a i n s  no r e s t r i c t i o n s  as to the use of the 

However, by r e s o l u t i o n  No. 20 of the National Land Council, 

tates a g r e e d  to charge the federal g o v e r n m e n t  o nly a nominal 

p r e m i u m  and quit rent payable to the State G o v e r n m e n t s  

for lands a l i e n a t e d  outside the local a u t h o r i t y  a r e a s , ’^  on 

c o ndition that such lands are to be used for p u r p o s e s  w h i c h  will 

have direct benefit to state governments, 13E s u c h  as for schools, 

hospitals, c l i n i c s  a n d  so on. As for lands in towns, v i l l a g e s  an d  

.ountry lands w i t h i n  a local a u t h o r i t y  area, the r a t e s  of p r e m i u m  

and quit r e n t s  to be c h a r g e d  is in accor d a n c e  with that a p p r o v e d  

by the s tate g o v e r n m e n t s . 1 3e

Recent a t t e m p t s  have been made by the federal g o v e r n m e n t  to 

have nominal p r e m i u m  and quit rents on all lands u s e d  for the 

benefits of both the federal and state g o v e r n m e n t s  i r r e s p e c t i v e  

of direct or indirect benefits. 1 37- However, no final d e c i s i o n  has 

as yet b een g i v e n  by the state governments.

P O L IC Y  O F  A L IE N A T IO N  O F  L A N D  TO P R IV A T E  C O M P A N IE S  A N D  J O IN T  

VENTUR E

Before M a l a y s i a  a c h i e v e d  independence in 1957, large a r e a s  

of land in the c o u n t r y  were a l i e n a t e d  to private c o m p a n i e s  

e s p e c i a l l y  f o r e i g n  p l a n t a t i o n  c o m p a n i e s  [ A p p e n d i x  2.43. However, 

after Independence a l i e n a t i o n  of land to p r i v a t e  a n d  f o r e i g n  

p l antation c o m p a n i e s  on a large scale stopped. The f i g u r e s  for 

1971 (rubber estates) is s h o w n  in A p p e n d i x  3.10. A p p e n d i x  3.11 

s hows the c o m p a r a t i v e  figu r e s  of land a l i e n a t e d  to f o r e i g n
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c o mpanies in r e l a t i o n  to M a l a y s i a n  owned e s t a t e s  as at 1983. 1 

There was e v e n  a call for the n a t i o n a l i s a t i o n  of f ore i g n - o w n e d  

plant a t i o n  e s t a t e s  due to n a t i o n a l i s t i c  feelings. However, t h i s  

call was i g n o r e d  by the gover n m e n t  which is v ery s t r o n g l y  

c o mmitted to the w e s t e r n  style of 'free enterprise' or w h i c h  

believed that n a t i o n a l i s a t i o n  would d i s c o u r a g e  f o r e i g n  

i nvestments into the country.

O i l  P a lm  E s t a t e s

F o r e i g n  p a r t i c i p a t i o n  in the oil p a l m  estate se c t o r  wa s  eve n  

more p r o n o u n c e d  than in the rubber estate sector. F o r e i g n  o w n e d  

estates a c c o u n t e d  for 7 3.2% <386,800 acres) of the total p l a n t e d

acreage in oil p a l m  esta t e s  in 1971 and they p r o d u c e d  the b u l k  of 

FFB (fresh fruit bunches) (86.4%) and P a l m  Oil ( 8 5 . 0 % ) . 133 

Acreage u nder B r i t i s h - o w n e d  e s t a t e s  was the highest o w n e d  by a n y  

single n a t i o n a l i t y  t o t a l i n g  of 280,300 acres or 53% of the total 

e s t a t e .

These e s t a t e s  also p r o d u c e d  the major part of bot h  F F B  an d  

p alm oil, Csee A p p e n d i x  3.12]. Other f o r e i g n - o w n e d  e s t a t e s

c u l t i v a t e d  c o c o n u t s  and tea. 1 ■a-° C o m p a rative figures for 1981 and 

1983 s h o w n  in A p p e n d i x  3.13, reveal a s i g n i f i c a n t  d e c l i n e  in 

foreign o w n e r s h i p  due to the g o v e r n m e n t ' s  p r i v a t i s a t i o n  policy. 

However, the r e s u l t s  of this po l i c y  remain to be seen.

A l i e n a t i o n  U n d e r  FE LD A  S c h e m e s

At the end of 1971, there were 60 F ELDA rubber s c h e m e s  a n d  40 

oil p a l m  s c h e m e s  with a c r e a g e s  of 167,144 and 189,005

r e s p e c t i v e l y . 1A1 By 1984, FELDA had opened up a total of 367 

sche m e s  wit h  an a r e a  of 655, 8 2 8  hecta r e s  and FELDA has e m p l a c e d  a 

total of 87, 9 4 6  f a m i l i e s  in 235 schemes, as s h o w n  in A p p e n d i x
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3. 14. 1,4:2 A n o t h e r  132 s c h e m e s  are still being developed.

It was not f e a s i b l e  for the M a l a y s i a n  g o v e r n m e n t  to d e v e l o p  

the huge a r e a s  of v i r g i n  jungle land on pu b l i c  resources. It 

r e q uired the p a r t i c i p a t i o n  of the private sector or j oint v e n t u r e  

companies. In the 1970s, the co m m o n  p h e n o m e n o n  in the d e v e l o p m e n t  

of a g r i c u l t u r a l  land was the case of private or f o r e i g n  c o m p a n i e s  

forming a joint vent u r e  e n t e r p r i s e  with s e m i - g o v e r n m e n t a l  b o d i e s  

rather t h a n  the government. S e m i - g o v e r n m e n t a l  b o d i e s  were 

pr e f e r r e d  b e c a u s e  of the fear that the g o vernment might i n f l u e n c e  

the p o l i c y  of the estate.

F E L D A  e s t a b l i s h e d  f u l l y - o w n e d  c o r p o r a t i o n s  a n d  b r a n c h e d  

into joint ventures. 1,4:3 K i l a n g  Gula FELDA Perlis Sdn. Bhd. , (a 

FELDA s u g a r  factory) is one such example in w h i c h  F E L D A  t o g e t h e r  

with P e r l i s  P l a n t a t i o n  Bhd. mill and refine cane s u g a r  g r o w n  in 

that r e g i o n . 1/4,4 B e s i d e s  joint venture activities, FELDA, as the 

biggest land d e v e l o p m e n t  a g e n c y  in the c o u n t r y  has f o r m e d  v a r i o u s  

c o r p o r a t i o n s  to c a r r y  out the e c o n o m i c  a c t i v i t i e s  of trading, 

marketing, t r a n s p o r t i n g  an d  m i l l i n g  and p r o v i d i n g  s e c u r i t y  

services, a g r i c u l t u r a l  s e r v i c e s  and c o n s t r u c t i o n  works.

Thus, a l t h o u g h  the a l i e n a t i o n  of land to priv a t e  an d  f o r e i g n  

p l a n t a t i o n  c o m p a n i e s  on a large scale s t o p p e d  a f t e r  Independence, 

a p p l i c a t i o n s  for a l i e n a t i o n  of land for joint v e n t u r e  p r o j e c t s  

were still c o n s i d e r e d  and a p p r o v e d  by the state governments.

In c o n s i d e r i n g  such land alienation, the s t a t e ' s  p o l i c y  is 

to en s u r e  that suc h  a l i e n a t i o n  b e n e f i t s  directly, the 

s m a l l h o l d e r s  a n d  the s t a t e ' s  p o p u l a t i o n  as a w h o l e . 1,43 The joint 

venture c o m p a n i e s  on the other hand e n j o y  all the f a c i l i t i e s  

n e c e s s a r y  for the e f f i c i e n t  m anagement of their companies. Lan d
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premiums, lan d  r e n t s  and other rela t e d  p a y m e n t s  have o f t e n  b e e n  

wa i v e d  or b e e n  r e d u c e d  to nominal rates.

Wit h  the e s t a b l i s h m e n t  of man y  more RDAs, however, it is 

u n l i k e l y  that s tate gover n m e n t  will agree to a l i e n a t e  l ands for 

joint v e n t u r e s  in the future. It is felt that local r e s o u r c e s  

can be p o o l e d  to e n c o u r a g e  local p a r t i c i p a t i o n  r a t h e r  t h a n  

a l l o w i n g  lands to be a l i e n a t e d  to fore i g n  companies, e s p e c i a l l y  

when suc h  joint v e n t u r e s  do not provide e n o u g h  j obs for the 

rural a g r i c u l t u r a l  sector.

A l i e n a t i o n  o f  L a n d  f o r  M i n i n g

Under the NLC, 1* e the State A u t h o r i t y  is g i v e n  the p o w e r  to 

issue p e r m i t s  for the removal of rock material f r o m  s t a t e  land, 

a l i e n a t e d  land, m i n i n g  land or r e s e r v e d  land. In the c ase of 

a l i e n a t e d  land, the DLA, on behalf of the State Authority, ma y 

issue a m i n i n g  permit eit h e r  to the propr i e t o r  of the lan d  or any 

other p e r s o n  or b o d y  wit h  the consent of the proprietor. S e c t i o n  

45 (2) of the NLC p r o h i b i t s  the removal of any r ock m a t erial or 

forest p r o d u c e  b e y o n d  the b o u n d a r i e s  of the land, n o t w i t h s t a n d i n g  

that the land has bee n  alienated, except under licence or permit. 

The p r o c e d u r e s  a n d  r e g u l a t i o n s  gov e r n i n g  the a p p l i c a t i o n  an d  

approval of m i n i n g  c e r t i f i c a t e s  and mi n i n g  leases are to be f o u n d  

in the r e s p e c t i v e  m i n i n g  e n a c t m e n t 1'*7' of each state.

The c e n s u s  of Mi n i n g  Industries in Vest M a l a y s i a  in 1970 

sh o w e d  a great d i s p a r i t y  in land o w n e r s h i p  for m i n i n g  a m o n g  the 

Malays, C h i n e s e  a n d  I n d i a n s . 1*0 F o r e i g n e r s  o w n e d  a s u b s t a n t i a l  

part of m i n i n g  industry. 1 *° This is d i s c u s s e d  in C h a p t e r  2. The 

extent of land a l i e n a t e d  for min i n g  in 1986 is s h o w n  in Table 

2.3.
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THE S T A T E S ’ LAJTD A L IE N A T IO N  P O L IC Y

H a v i n g  d i s c u s s e d  the general a l i e n a t i o n  p o l i c y  for 

P e n i n s u l a r  Malaysia, an e x a m i n a t i o n  of the land a l i e n a t i o n  p o l i c y  

of a few s t a t e s  is in order to s h o w  that e very state ha s  its own 

land a l i e n a t i o n  po l i c y  d i fferent f rom that of all o ther states.

Since the lau n c h i n g  of the NEF in 1970 by the federal

government, the state g o v e r n m e n t s  have i n s t i t u t e d  v a r i o u s  

measures to implement it. Land a l i e n a t i o n  is one of the m a i n  

in s t r u m e n t s  by w h i c h  the State G o v e r n m e n t s  hope to a c h i e v e  the 

objec t i v e s  of the NEP. However, prior to the l a u n c h i n g  of the

NEP, v a r i o u s  p o l i c y  d e c i s i o n s  were made by the N a t ional Land 

Council wit h  the main o b jective of improving the e c o n o m i c  

position of the rural population, p r e d o m i n a n t l y  Malay, t h r o u g h  

the land d e v e l o p m e n t  programmes. Some of the d e c i s i o n s  of the

National Land Council in 1958 as regards land a l i e n a t i o n  were the 

a d o p t i o n  of p l a n n e d  land d e v e l o p m e n t  for the p u r p o s e  of

e s t a b l i s h i n g  h o l d i n g  of e c o n o m i c  size and r e j e c t i n g  a p p l i c a t i o n s  

for s c a t t e r e d  h o l d i n g s  f r o m  other indivi d u a l s  (see A p p e n d i x  

3.15).

A c c o r d i n g  to the d e c i s i o n s  made in 1 9 6 0 , 1 so the National Land 

Council a g r e e d  to a l l o w  the federal and state g o v e r n m e n t s  to 

deve l o p  land t h r o u g h  a plan n e d  a l i e n a t i o n  scheme k n o w n  as the 

Group Lan d  S e t t l e m e n t  S c h e m e s  as d i s c u s s e d  in C h a p t e r  2. While 

Negri S e m b i l a n  and Pa h a n g  have their s t a t e ' s  land p o l i c i e s  

published, the Federal T e r r i t o r y  has w r i t t e n  its own land 

a l i e n a t i o n  p o l i c y . 1® 1 O t h e r  st a t e s  have not p u b l i s h e d  or 

d i s t r i b u t e d  to the public their respective land a l i e n a t i o n  

policies. In most states, land issues are p o l i t i c a l l y  sensitive.
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The state land a l i e n a t i o n  p o l i c i e s  for W i l a y a h  P e r s e kutuan, 

Pahang a n d  Negri S e m b i l a n  are d e s c r i b e d  below.

The Federal Territory Land Alienation Policy

The V i l a y a h  P e r s e k u t u a n  (Federal Territory) of K u a l a  L u m p u r  

is small in area, wit h  its p o p u l a t i o n  c o n c e n t r a t e d  in the c i t y  

centre. It has g e a r e d  its land a l i e n a t i o n  p o l i c y  m a i n l y  t o w a r d s  

its mai n  o b j e c t i v e  of p r o v i d i n g  living a c c o m m o d a t i o n  for the l o w  

income group. A n o t h e r  obj e c t i v e  is to give o p p o r t u n i t y  to 

B u m i p u t r a  e n t r e p r e n e u r s  to be involved in commercial, h o u s i n g  an d 

industry t h r o u g h  a p l a n n e d  d e v e l opment of state land a n d  to over­

come the s q u a t t e r  p r o b l e m  t h r o u g h  the c o n s t r u c t i o n  of h i g h - r i s e  

low-cost f l a t s  (see A p p e n d i x  3.16).

Some of the s a l i e n t  f e a t u r e s  of the pol i c y  include: 1

(a) s tate land, e x - m i n i n g  land and u n r e s e r v e d  land or land 

not o c c u p i e d  or u sed by government, the land use z o n i n g  

or site p l a n  of which have been determined, ma y  be 

c o n s i d e r e d  for alienation;

(b) ne w  a p p l i c a t i o n s  for mi n i n g  land cannot be considered. 

However, the r e n e w a l s  of the lease of e x i s t i n g  m i n i n g  

land w h i c h  is in o p e r a t i o n  and has p o tential for ti n  a n d  

w h i c h  is profitable, may be c o n s i d e r e d  ;

(c) any state land and e x - m i n i n g  land w hich have b e e n  z o n e d  

may be p a r c e l l e d  out into smal l e r  p a r c e l s  not more than 

50 a c r e s  each, to be c o n s i d e r e d  for a l i e n a t i o n  to h o u s i n g  

d e v e l o p e r s  c h o s e n  to implement h o u s i n g  projects;

(d) 'pocket* land may be c o n s i d e r e d  for a l i e n a t i o n  to any 

a p p l i c a n t  but p r i o r i t y  is to be g i v e n  to g o v e r n m e n t  

a g e n c i e s  a n d  b u m i p u t r a  individual a p p l i c a n t s  or
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b u m i p u t r a  companies. Further, a p p l i c a t i o n s  for land will 

be g i v e n  p r i o r i t y  as follows:

<i> to g o v e r n m e n t  agencies;

<ii) to b u m i p u t r a  companies;

<i ii > to c o m p a n i e s  r e g i s t e r e d  as bumiputra-owned.

A p p endix 3.1 7  s h o w s  a d e t a i l e d  d e s c r i p t i o n  of Lan d  A l i e n a t i o n  

Policy in the Federal Territory.

In the Fede r a l  Territory, the land av a i l a b l e  for d e v e l o p m e n t  

has d e c r e a s e d  v i s - a - v i s  the needs of the ever i n c r e a s i n g  

population. Most of the u n a l i e n a t e d  lands are b e i n g  o c c u p i e d  by 

illegal s q u a t t e r s  or they are mo s t l y  former mi n i n g  lands w h i c h  

need to be reclaimed.

As in o t h e r  states, the a l i e n a t i o n  of land in the Federal 

Ter r i t o r y  is done on an a d  h o c  basis, that is a c c o r d i n g  to the 

p r o c e d u r e s  set out in the NLC and b ased on the a p p l i c a t i o n s  

r e c e i v e d  by the Lan d  Office. However, since this m e t h o d  of land 

a l i e n a t i o n  may cause u n f a i r n e s s  and injustice, a n e w  p o l i c y  

d e c i s i o n  was made by the Land Executive C o m m i t t e e  of 

Wilayah P e r s e k u t u a n  and a p p r o v e d  by the Prime M i n i s t e r  on 20 

August 1980 as e x p l a i n e d  e a r l i e r ’5 3 -

Almost all the states' land a l i e n a t i o n  p o l i c y  have the 

o b j e c t i v e s  of the NEP as the c r i t e r i a  for any land d e v e l o p m e n t  

thro u g h  t h e i r  a l i e n a t i o n  pol icies. 1 s 'a 

P a h a n g  L a n d  A l i e n a t i o n  P o l i c y

As for Pahang, the p r e sence of vast jungle land e n a b l e s  the 

state to pla n  an d  d e v e l o p  the land in v a r i o u s  ways.

Its p o l i c y  as r e g a r d s  to the open i n g  up o f 1ss large a r e a s  of 

land is to permit only the state and federal g o v e r n m e n t  a g e n c i e s
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to do that. With regard to land a l i e n a t i o n  u nder F E L D A  schemes, 

Pa h a n g  s u b j e c t s  are g i v e n  priority. Other land a l i e n a t i o n  

p o l i c i e s  for P a h a n g  are s h o w n  in A p p e n d i x  3. 18, which i n t e r  a l i a  

include that a p p l i c a t i o n s  for land wi t h i n  an are a  of t w e n t y  m i l e s  

fro m  K u a n t a n  t o w n  are c l o s e d  wit h  c e r t a i n  e x c e p t i o n s  to be 

d e t e r m i n e d  by the State EXCO. A l i e n a t i o n  of land to 'new 

villages' w h i c h  have been c r e a t e d  during the 'emergency' (1948) 

is to be continued. As rega r d s  the a l i e n a t i o n  p o l i c y  u n d e r  the 

GSA Act, three t y p e s  of sche m e s  are to be developed, namely: the 

rubber or oil p a l m  scheme; village or orch a r d  scheme; a n d  h o u s i n g  

s c h e m e .

N e g r i  S e m b i l a n  L a n d  A l i e n a t i o n  P o l i c y

As for Negri S e m b i l a n  1 s& its po l i c y  is to give p r i o r i t y  to 

a p p l i c a t i o n s  i n v o l v i n g  government proje c t s  and c o r p o r a t i o n s  or 

c o m p a n i e s  a p p r o v e d  by the state government. As for va c a n t  s t a t e  

land in towns, p r i o r i t y  is g iven to bum i p u t r a  e i t h e r  t h r o u g h  

c o m p a n i e s  or c o - o p e r a t i v e s  where the bum i p u t r a  share capi t a l  is 

more tha n  57% in a b s o l u t e  terms. Idle state land, however, 

e s p e c i a l l y  u n u s e d  lands in towns may, if suitable, be a l i e n a t e d  

to the a u t h o r i t i e s  or bo d i e s  a p p r o v e d  by the state g o v e r n m e n t  on 

c o n d i t i o n  that the t r a n s f e r  is c o n t r o l l e d  by the E XCO or t h e y  are 

d e c l a r e d  M a l a y  reserve land (see A p p e n d i x  3.19).

As for forestry, the p r oductive a reas are r e s e r v e d  for 

corporations, and b u m i p u t r a  c o m p a n i e s  or kept as p e r m a n e n t  

forest r e s e r v e , 157

The s tate g o v e r n m e n t  also c r e a t e s  'mini-estates' for 

bum i p u t r a  as a means of a c h i e v i n g  the o b j e c t i v e s  of the N E P . 1 ee 

State p o l i c i e s  as r e g a r d s  the 'mini-estate' concept are d e s c r i b e d
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in A p p e n d i x  3.2 0  w h i c h  i n t e r  a l i a  a i m  at e n s u r i n g  that b u m i p u t r a  

may own r u b b e r  land in e c o n o m i c - s i z e d  h o l d i n g s  m a n a g e d  

p r o f e s s i o n a l l y  by m o d e r n  estate management.

The s t a t e  government, however, is a lso c o n c e r n e d  w i t h  the 

extent of vast a r e a s  of state land being t r a n s f e r r e d  to c e n t r a l  

gover n m e n t  a g e n c i e s  in v a r i o u s  g o v e r n m e n t  schemes. S i n c e  s t a t e  

land is a bout to become scarce, the g overnment of Negri S e m b i l a n  

is r e v i e w i n g  this p o l i c y  to s a f e g u a r d  the future inter e s t  of the 

s t a t e .1

IN A D E Q U A C Y  O F  TH E  P R E S E N T  L A N D  A L IE N A T IO N  P O L IC Y

It is al m o s t  a general p o l i c y  amongst the s t a t e s  to r e s t r i c t  

the a l i e n a t i o n  of land to t heir own s u b j e c t s  only. As a re s u l t  

some s t a t e s  are more c o n g e s t e d  than others a l t h o u g h  P e n i n s u l a r  

Malaysia as a w hole cannot be s aid to be e x p e r i e n c i n g  p o p u l a t i o n  

pressure. The d i v i s i o n  of power between the federal a n d  s t a t e  

g o v e r n m e n t s  over land m a t t e r s  has a lso c o n t r i b u t e d  to the 

present land p r o b l e m s  in r e l a t i o n  to p o p u l a t i o n  density. A 

federal g o v e r n m e n t  with c o m p l e t e  a u t h o r i t y  in land m a t t e r s  c o u l d  

plan for or induce the m i g r a t i o n  of p o p u l a t i o n  f r o m  c o n g e s t e d  to 

less c r o w d e d  land, f r o m  one state to a n o t h e r  if necessary. 

However, thi s  has not been p o s s i b l e  because of the s u p r e m a c y  

of the s t a t e s  in land matters.

A n o t h e r  i m portant aspect of the land pol i c y  p e r t a i n s  to the 

disposal of state land to indivi d u a l s  and corporations. E v e n  

though s e c t i o n  43 of the NLC e m p o w e r s  the S tate A u t h o r i t y  to 

dispose of s t a t e  land to any person or body it d e e m s  fit, 

d e c i s i o n s  a n d  p o l i c i e s  as to w h o m  to dispose the land are made 

a b s o l u t e l y  by the state EXCO. This is so because while s e c t i o n
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I

40 of the N L C  v e s t s  all the s tate land in the s tate g o v e r n m e n t  

and m a k e s  it the o wner thereof, s e c t i o n  41 of the NL C  e m p o w e r s  

the S t a t e  A u t h o r i t y  to d i s p o s e  of suc h  land. A n d  the S t a t e  

A u t h o r i t y  must, c o n s t itutionally, give effect to the a d v i c e  of 

the state EXCO. As s e c t i o n  43 of the N L C  d oes not p r o h i b i t  the 

State A u t h o r i t y  f r o m  a l i e n a t i n g  state land to f o r e i g n e r s  or n o n ­

citizens, a n d  p u b l i c  o p i n i o n  is s t r o n g l y  against thi s  policy, the 

State A u t h o r i t y  s h o u l d  decide a defin i t e  po l i c y  on the a l i e n a t i o n  

of state lan d  to f o r e i g n  c o m p a n i e s  and i n d i v i d u a l s  who are not 

c i t i z e n s  of M a l a y s i a . 1 &°

The s u r v e y  c a r r i e d  out by the M i n i s t r y  of L a n d  a n d  R e g i o n a l  

D e v e l o p m e n t  in 1983 shows that 1S1 there were 3 ,797 land t i t l e s  

t r a n s f e r r e d  to f o r e i g n e r s  f r o m  23 S e p t e m b e r  1976 to 31 D e c e m b e r  

1982, i n v o l v i n g  an area of 5 1 , 1 6 3 . 1  acres. In an e a r l i e r  s u r v e y  

in 1 9 7 6 , 1 992 ti t l e s  with an area of 3,46 9 . 6  acres 

were t r a n s f e r r e d  to foreigners.

Thus, t r a n s f e r s  of land to f o r e i g n e r s  (ind i v i d u a l s  an d  

companies) w i t h i n  a p e r i o d  of s i x  years (from 22 S e p t e m b e r  to 31 

D e c ember 1982) i n c r e a s e d  by 3,658 (369%) a n d  the i n c r e a s e  in

terms of a c r e a g e  i n v o l v e d  was 5 0 , 514.9 (1,445%).

Johore had the most nu m b e r  of land tit l e s  t r a n s f e r r e d  to 

foreigners, (3,707) of w h i c h  1,479 were for b u i l d i n g s  (houses) 

and 1,461 were for agriculture. The bala n c e  is for o t h e r  uses. 

Most of t hose f o r e i g n e r s  who bought land in J o h o r e  were 

S i n g a p o r e a n s  an d  the m a i n  c a t e g o r y  of land bought wa s  for 

housing. A p p e n d i x  3.21 s h o w s  the extent of land t r a n s f e r r e d  to 

f o r e i g n e r s ,

As a re s u l t  of the a b o v e  problem, the NLC R e v i e w  C o m m i t t e e
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formed by the National L and Council in 1981 p r o posed that s e c t i o n 

43 of the NLC sh o u l d  be amen d e d  to prohibit n o n - c i t i z e n s  f rom 

acquiring land in P e n i n s u l a r  Malaysia. The main objective of this 

proposal is to s top land s p e c u l a t i o n  as a result of ' h o t  m o n e y  

coming in f r o m  fore i g n  countries, so that M a l a y s i a n  c i t i z e n s  

would still be able to buy land for houses at reas o n a b l e  prices. 

The C o m mittee felt that this proposal w ould not j e o p a r d i s e  the 

Federal G o v e r n m e n t ' s  i n i t i atives to attract foreign i n v estors in 

Malaysia because the main investors are i n terested in large scale 

commercial and industrial ventures. The transfer and o w n e r s h i p  of 

land for industrial p u r p o s e s  are not p r o h i b i t e d  by the amendment. 

Further, fore i g n  e n t r e p r e n e u r s  may rent houses for their 

employees.
Based on the the NLC R e v i e w  Committee report, s e c t i o n  43 of 

the NLC was finally a m e n d e d  in 1984 with some m o d i f i c a t i o n s  to 

the original proposal of the NLC R e v i e w  C o mmittee as s h o w n  in 

Appendix 3.22. The New a m endment as Part Thirty Three A (sections 

433A - 433E) prohibit n o n - c i t i z e n s  f rom a c q u i r i n g  land or an 

interest in land only after the prior approval of the State 

Authority, p r o v i d e d  that no such approval shall be a c q u i r e d  in 

respect of any land w hich is subject to the c a t e g o r y  'industry' 

and p r o v i d e d  further that no such approval shall be g r a n t e d  in 

respect of any land subject to the c a t e g o r y  'agriculture'. With 

intent and p u r p o s e s  the amendment was app l a u d e d  by all the 

citizens, however, it was short-lived. In 1987, the whole of Part 

Thirty Three A was revo k e d  (vide Amendment Act A658/1986), with 

effect f rom 1.1.1987. Johore again faces the p r e v i o u s  p r o b l e m  of 

n o n - c itizens p u r c h a s i n g  land in the s t a t e . ie3
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lajstd d is p o s a l  a s  a w  in s t r u m e n t  o f  t h e  h e p

Before d i s c u s s i n g  the land disposal po l i c y  as a way of 

achieving the obje c t i v e s  of the N e w  E c o nomic Po l i c y  (NEP) it is 

accessary to examine the concept and aims of the NEP.

T h e  N e w  E c o n o m ic  P o l i c y  (N E P )

The NEP, w h i c h  was first o u t l i n e d  in the Second M a l a y s i a  Plan 

<SMP),’«^ i n c o r p o r a t e s  the t w o - p r o n g e d  objec t i v e s  of e r a d i c a t i n g  

poverty irre s p e c t i v e  of race, a n d  r e s t r u c t u r i n g  M a l a y s i a n  s o c i e t y  

to reduce a n d  e v e n t u a l l y  eliminate the id e n t i f i c a t i o n  of race 

with e c o nomic function. It repre s e n t s  an important stage in the 

series of d e v e l o p m e n t  plans d e s i g n e d  to eradicate p o v e r t y  a m o n g  

all M a l a y s i a n s  and to correct racial e c o nomic imbalance to create

a dynamic an d  just society.
To achieve the overall objective of the national u n i t y  more 

than a high rate of economic growth is needed. Effo r t s  a i m e d  at 

achieving r apid economic development needs to be b a l a n c e d  by 

social justice, e q u itable shar i n g  of income, g r o w t h  and 

increasing o p p o r t u n i t i e s  for employment. Beg i n n i n g  with the SMP 

and now e n t e r i n g  the Fifth Mal a y s i a n  Plan (SMP), the p lans 

aimed at the c r e a t i o n  of a viable an d  dynamic comm e r c i a l  and 

industrial c o m m u n i t y  of Malays a n d  other indigenous people. In 

the i m p l e m e n t a t i o n  of this policy, the government s h o u l d  ensure 

that no p a r t i c u l a r  g roup e x p e r i e n c e s  an y  loss or feels any sense

°f deprivation.
The NEP was formu l a t e d  to solve the s o c i o - e c o n o m i c  p r o b l e m s  

in Malaysia without c o n s i d e r a t i o n  for their ethnicities. T h i s  was 

further r e i t e r a t e d  in the 3 M P . 1GS The g overnment also d e c l a r e d  

t h a t :
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-in the implementation of this policy, the government will ensure 
that no particular group will experience any loss or feel any sense 
of deprivation." 1&e

The t w o - p r o n g s  of the NEP are not m u t u a l l y  exclusive. They 

are in man y  respects, interdependent and m u t u a l l y  reinforcing. 

For example, the m e a s u r e s  to raise incomes in rural areas, where 

^ialays an d  o ther indig e n o u s  people predominate, will not only 

help to era d i c a t e  p o v e r t y  but also serve the obj e c t i v e  of 

correcting the racial e c o nomic imbalance. Similarly, p r o j e c t s  to 

correct the racial econo m i c  imbalance by i n c r e a s i n g  the 

Participation of Malays and other indigenous people in n e w  urban 

activities will also c o ntribute to the e r a d i c a t i o n  of p o v e r t y  by 

generating inc r e a s e d  e m ployment opportunities. Malaysia, with 

her NEP, is als o  acting to ensure a more e q uitable d i s t r i b u t i o n  

°f wealth and e c o n o m i c  o p p o r t u n i t i e s  across ethnic groups.

The gover n m e n t  has g iven itself twenty years e n d i n g  at the 

end of 1990 to achieve the NEP's objectives. At the beginning, 

this was only s p e c i f i e d  for the wealth r e s t r u c t u r i n g  an d  the 

time-span was s p e c i f i e d  for e m p l o y m e n t - r e s t r u c t u r i n g  and p o v e r t y 

eradication. However, in the M i d - t e r m  R e v i e w  of the 2MP, 1971-

75, the t w e n t y  year period was made appl i c a b l e  to t hese two 

objectives as well. The m a c h i n e r y  for the i m p l e m e n t a t i o n  of the 

NEP is the national d evelopment plan.

In c o n c l u s i o n  it can be sai d  that the NEP is a s o c i o - e c o n o m i c  

in nature. By itself the NEP is an inadequate tool for the 

task of i n t e g r a t i n g  the nation. However, the p o l i c y ' s  o p e r a t i n g  

objectives of p o v e r t y  e r a d i c a t i o n  and social r e s t r u c t u r i n g  does

inject some r e a l i s m  in the set obje c t i v e s  .

Both the Federal and the State g o v e r n m e n t s  have s t r e s s e d  the
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TABLE 3.5
BÜMBEE OF AERE AES OF LATO APPLI CAT I OBS 

ACCOEDIIG TO STATE AS AT FEBEDAET, 1983 
PEIIBSÏÏLAE MALAYSIA

State Bo.of Appii cat i ons

Johor
Melaka
Negeri Sembilan 
Selangor
Vilayah Persekutuan
Perak
Penang
Kedah
Perlis
Kelantan
Trengganu
Pahang

TOTAL

42,166 
4,304 
8, 035 
36,833 
7,616 
50,700 

948 
7,433 
17,500
13.000 (estimated) 
16,920
15.000

220,455

Source: Directors of Land and Mines,Malaysia,(February,1983), 
compiled by Federal Lands Commissioner Office,1983.

TABLE 3.6

PEBIBSULAE MALAYSIA: PEOGEESS IB LATO DEVELOPMEBT, 1981-1985 
ATO TARGET,1986-1990

(hectares)

Agency/Programme

Federal Programmes
FELDA
FELCRA
RISDA
State Programmes 
Joint Venture/private 

sector1

Total

4MP target 
1981-1985

Achievement
1981-1985

Achievement
(%>

5MP target 
1986-1990

212,470 202,470 95.3 175,500
161,600 161,600 100. 0 175,500
41,100 31,100 75.7 —
9,700 9,700 100. 0 -

217,200 57,100 72.7 93,700
100,000 57,100 57. 1 17,500

529,670 417,570 78.8 286,700

Source: Fifth Malaysia Plan, p.306.
note: 1. Refers only to land development in areas under RDAs,
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importance of imp r o v i n g  the e c o n o m i c  p o s i t i o n  of the Ma l a y s  

through the d i s t r i b u t i o n  of land to the landless or to those 

owning u n e c o n o m i c - s i z e d  holdings. V a r i o u s  m e a s u r e s  were set into 

motion by the federal and state G o v e r n m e n t s  to achieve thi s  goal. 

Besides individual a l i e n a t i o n  of state lands to the landless, 

Planned a l i e n a t i o n  s c h e m e s  were i m p l e m e n t e d  t h r o u g h  v a r i o u s  land 

development a g e n c i e s  such as the state Land D evelopment Agencies, 

■the Federal L and D e v e l o p m e n t  A u t h o r i t y  (FELDA) , a n d  other

Regional L and De v e l o p m e n t  A u t h o r i t i e s  <RDAs) such as KESEDAR, 

KETENGAH, DARA, KEJORA, KEDA and PERDA. Table 3.4 s h o w s  a reas 

developed by state and crop, as at 1984.

FELDA's role in land d e v e l o p m e n t  is to undertake the plan n e d  

settlement of l a n dless f a r m e r s  on jungle land. O ther d e v e l o p m e n t

authorities such as KESEDAR, KETERGAH, KEJORA, DARA, KEDA, and

PERDA, are each e s t a b l i s h e d in the respective region wit h the

°bj ectives of c o n c e n t r a t i n g land d evelopment work in the

particular r e g i o n  of eac h  s t a t e . 1GS They are each e s t a b l i s h e d  

under the vari o u s  A c t s . 169 A p p e n d i x  3.8b shows the f u n c t i o n s  and 

R e s p o n s i b i l i t i e s  of the RDAs. At the same time, state e n a c t m e n t s  

were pa s s e d  in J o h o r e 1 7 0 , P a h a n g 171 T r e n g g a n u , 172 K e l a n t a n , 173 

and P e n a n g , 1 'TA to enable the A u t h o r i t i e s  to act as DLA u nder the 

REC. In t his capacity, t h e y  p e r f o r m  vari o u s  fun c t i o n s  of the DLA 

including the a l i e n a t i o n  of land with the approval of the State 

EXCO, and the c o l l e c t i o n  of land rent a n d  other char g e s  on land. 

VBen tow n  c e n t r e s  are e s t a b l i s h e d  in the a u t h o r i t y  areas, the 

authority may also p e r f o r m  local g o vernment fun c t i o n s  as a Town 

Board. The e s t a b l i s h m e n t  of the regional a u t h o r i t i e s  r e f l e c t s  the 

Policy of d e c e n t r a l i s a t i o n  in land develo p m e n t  a d a p t e d  d u r i n g  the
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Second M a l a y s i a n  plan.

The present po l i c y  on land disposal / land a l i e n a t i o n  a p p e a r s  

to assume that o w n e r s h s i p  p e r  s e  leads to the a t t a i n m e n t  of

higher s e t t l e r  income levels and living standards. The F E L D A

settlers and other s e t t l e r s  in the Regional D e v e l o p m e n t

Authorities cast do u b t s  on the v a l i d i t y  of this assumption. 

However, by c o m p a r i s o n  to a rubber s m a l l h o l d e r  or a p a d d y

Planter, the aver a g e  income of the FELDA s e t t l e r  and their

standard of living is h i g h e r . 1 7B- The average m o n t h l y  income of 

settlers on F ELDA sche m e s  ranged f rom S 4 90-S810 in 1 9 7 9 17's

compared with incomes of only about $80-$120 f r o m  their p r e v i o u s 

occupation. The level of income has increased m a r k e d l y  in later 

years. The average net m o n t h l y  income for oil p a l m  s e t t l e r s  under 

block s y s t e m  was $1,231 in 1984 as c o m pared to $765 in 1983, an 

increase of 60.9%. 1 The average net mont h l y  income for rubber  

settlers i n c r e a s e d 170 by 4.3% f r o m  $484 to $505 in 1984.

However, income levels var i e d  dur i n g  the period d e p e n d i n g  on the 

Prices, the crops grown and the size of h o l d i n g s  as s h o w n  in 

Table 3.3. But the increase in income and the s t a n d a r d  of living 

is still low by c o m p a r i s o n  with those of such other s e c t o r s  of 

bne e c o n o m y  as mining, industry, construction, and commerce. 

Hurther, the present income level of those s e t t l e r s  is not

, Permanent as it is subject to the price f l u c t u a t i o n  of the w orld  

commodity markets, e s p e c i a l l y  in rubber an d  p a l m  oil.

Thus, the present a p p r o a c h  to land development, which still 

°Psrates on the a s s u m p t i o n  that land o w n e r s h i p  is the key to 

Success, s h o u l d  be s e r i o u s l y  r e c o n s i d e r e d  and reviewed. The 

1(ieal land o w n e r s h i p  po l i c y  w o u l d  regard land as a factor of
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production to be used for p r o d u c t i v e  p u r p o s e s  and not as a store 

of value, to be used for s p e c u l a t i v e  purposes. The rural 

Malays value land o w n e r s h i p  p e r  s e  and not as a p r o d u c t i o n  

resource; consequently, t heir o w n e r s h i p  is gen e r a l l y  negat i v e  and 

unproductive. This is a source of conflict and crea t e s  p r o b l e m s  

both to the land owners and the land administrators.

Since the Fo u r t h  M a l aysia Plan 4MP (1981-1985) and the N e w  

Economic P o l i c y  (NEP) (1969-1985), the focus on land a l i e n a t i o n  

and disposal pol i c y  has c h a n g e d  g r e a t l y  e s p e c i a l l y  a m o n g  the land 

development administrators. However, the rural p o p u l a t i o n ' s  

sentimental o w n e r s h i p  has not chan g e d  very much. F E L D A ' s  ne w 

'share system' of land own e r s h i p  to replace the present 

individual and g roup o w n e r s h i p  may be a ste p  towards c h a n g i n g  

the rural p o p u l a t i o n ' s  attitude with regard to land ownership. 

Although some state g o v e r n m e n t s  have opposed the share system, 

it has been a c c e p t e d  by the National Land Council, ’^ ( s e e  

Chapter 2 on F E L D A  'share system'). Table 3.6 s h o w s  p r o g r e s s  in 

land d e v e l o p m e n t  as at 1985 and the target for 1986-1990.

SUMMARY
, , , . ,• -not only a delicate and s e n s i t i v eLand a l i e n a t i o n  pol i c y  is nox

, . _ __ c n r i n - e c o n o m i c  an d  politicalsubject but a lso hi n g e s  on socio
T + ve farmers and the m a j o r i t y  of the considerations. To xne

rural population, land is a source not only of income and 

economic s e c u r i t y  but also of emotional attachment.

It is ironic that there are about 2.2 mill i o n  a c r e s  of idle 

alienated land 1eo while t h o u s a n d s  hun g r y  for

agricultural land are wait i n g  for t h e i r  a p p l i c a t i o n s  to be 

processed by the L and O f f i c e s  throughout the country. Therefore,
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the p r o b l e m s  of land a l i e n a t i o n  and its future must be 

c o n t i n u o u s l y  r e v i e w e d  and impro v e d  wi t h i n  the f r a m e w o r k  of the 

HEP. The s u c c e s s  of the HEP will de p e n d  largely on the p o l i c y  by 

which land, as a scarce resource, is to be d i s t r i b u t e d  so that 

land is o wned not by those who have power and w e a l t h  but by those 

who till it to enable t h e m  to improve their lot in life in t e r m s  

of e c o n o m i c  and social advancement.

A more d y n a m i c  and radical land disposal p o l i c y  is ne e d e d 

for the m o d e r n i s â t ion of ag r i c u l t u r e  to render incomes in m o d e r n  

agricultural o c c u p a t i o n s  compa r a b l e  to those in u r b a n  areas. 

Such a po l i c y  will also cont r i b u t e  to the i n t e g r a t i o n  of 

a griculture wit h  m o d e r n  a c t i v i t i e s  in commerce and i n d ustry 

and t h e r e b y  faci l i t a t e  the development of a dyna m i c  a g r i c u l t u r a l  

sector. Hence, land a l i e n a t i o n  can be made as an instrument for 

the i m p l e m e n t a t i o n  of the HEP w hich can s u c c e e d  if the state 

go v e r n m e n t s  w ould c o n s i d e r  fixing a c e i l i n g  for the o w n e r s h i p  of 

land t h r o u g h  alienation. The size of the l a n d - h o l d i n g  a l i e n a t e d  

must be e c o n o m i c a l l y  viable to ensure that the o w n e r - t i l l e r s  

thereof are able to e a r n  en o u g h  to live above the set p o v e r t y  

line.1ei
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M a l a y s  with r e f e r e n c e  to the Tenure o f  Land, (1884) 13 JSBRAS, 
pp.75-200.

10. Selangor Order in Council, Mo.Ill of 1891.
See s.3 of the Selangor Land Code, 1891. This was defined in the 
Code as,"all lands in Selangor not being customary land which have 
not been or nay not hereafter be reserved for or dedicated to any 
public purposes, or which have not been granted or leased, or 
agreed to be granted or leased, to any person...".

*2. ibid., s. 23.
3̂. The word, 1 Muhammadan' was changed to 'any person' in those 

provisions relating to the acquisition of customary holdings by 
approval of the District Officers.

14. Perak Land Enactment, No.17 of 1897; Selangor Land Enactment No.XV 
of 1897; Negeri Sembilan Land Enactment, Mo. XXII of 1897; Pahang 
Land Enactment No.XXVI11 of 1897.

15. ibid., see s.25 of the respective State Land Enactments.
15. ibid., s, 27.
17. ibid., s. 27 (i) & (ii).
18. ibid., s.28.
I9- ibid., s.29.
20. ibid., s.3(iii) of the respective Land Enactments.
1̂- The term, "grant in perpetuity" was not used in the Enactments. 

Instead it was called "grant".
2̂. By Enactment No.3 of 1909 in Perak, No.4 of 1909 in Selangor, No.3 

of 1909 in Negri Sembilan, ' No.8 of 1909 in Pahang.
23. Land Enactment 1903; Perak, No.13 of 1903; Selangor No. 8 of 1903, 

Negri Sembilan, No,17 of 1903; Pahang, No,17 of 1903.
24- For further readings see David S.Y.Wong, op.clt., pp.108-121.
25. Section 5 of the NLC defines S t a t e  land as :

All land in the State (including so much of the bed or any river, 
and of the foreshore and bed of the sea, as is within the 
territories of the state or the limits of territorial 
waters) ,1 Under the E m e r g e n c y  (Essential Powers) Or d i n a n c e  So. 16 of  
1969, M a l a y s i a n  Territorial waters is  up to the 12 nautical m i l e s  
limit], other than (a) alienated land (b) reserved land (c) 
mining land (d) any land which is for the time being reserved 
forest.

J6' See s. 43, NLC.
7- Section 5 of the NLC defines ‘to alienate1 thus:

"to dispose of State land in perpetuity or for a term of years, in
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28.
29.
30.
31.
32.
33.
34.
35.
36. 
3?.

38.
39.
40.
41.
42.
43.
44.
45.
46.

4?.

48.

49,

consideration of the payment of rent, and otherwise in accordance 
with the provisions of Section 76 or, when used in relation to the 
period before the commencement of this Act, to dispose of State 
land in perpetuity or for a term of years under a previous land 
law (not being a law relating to mining)"
See s.40, FLC.
See s.41, FLC.
See sections 42 & 76 of the FLC,
See s.63, FLC.
See s,65, FLC,
See s. 70, FLC.
See s.75A, FLC.
See s. 78 (3), FLC.
See s. 81 (2), FLC.
Section 43 of the FLC was finally amended, after pressures from 
various sectors of the society. The effect of the amendment was to 
forbid foreigners from owning land in Peninsular Malaysia without 
the approval of the State Authority.(vide FLC Amendment Act,1984, 
Act A 587, gazetted on 28th June, 1984). A new provision was 
inserted for the purpose of restricting non-citizens and Foreign 
companies from owning land in the country. This was included as 
part Thirty Three (A),section 433(A),(B),(C),(D) and (E). This 
provision was repealed vide A658. It was only effective from 
25.3.85 till 31.12.86.
See s. 43 (a), FLC.
See s,43(b) FLC.
See s. 43(c) FLC.
See s.43(d), FLC.
See S.433B, FLC, It was repealed vide A658/86 w.e.f. 1.1.87,
See ibid.
See Fational Land Council resolutions Fo.3/58 & 4/58.
See FLC, Division II Part IV, Sections 62 to 92.
See chapter 2 on the effects of Malay Reservations Enactment on 
non-Malays.
Malay Reservations Enactment, FIS Cap.142, section 7. Bodies 
exempted from the restriction are: the Federal Lands Commissioner, 
Co-operative Societies, Fational Electricity Board, Majlis Ugama 
(Religious Council), Bank Bumiputra (except Fegri Sembilan) FELDA, 
(except Fegeri Sembilan) and so on.
FLC, s. 52(1). Under this section, on alienating a piece of state 
land, the FLC allows three main categories of land use to be 
imposed, on the land title,i.e. agriculture, building, and
industry. One of the conditions of alienation is that the land 
will be subject to one of the categories of land use under 
s.52(l), FLC. However, the State Authority may impose a nil 
category under s, 52(5) of the FLC if the use can be controlled 
s. 120 of the same Act.
Final titles are issued under section 77(1)(a) of the FLC. Thus 
the alienation of state land under final title shall be effected 
upon the registration of a register document of title. Before this 
is done, even though the land is approved for alienation by the 
state authority, the land shall remain state land until that time 
(s 78 FLC). However, this amendment wad repealed vide A615, 
Section 77 has been amended (vide FLC Amendment Act, 1984, Act A 
587) by which the titles under which state land may be alienated
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50.

51.

52.

53.
54.

55.
56.

5?.

58,
59. 
50,

6 1 .

under this Act are: (a) land office title and (b> registry title. 
For new alienation, the issuing of registry titles has been 
abolished (vide section 77(A) NLC). Final title is described in 
detail in ss. 77, 83-92 and ss, 156-175, NLC,
Qualified titles (Q.T) are issued under section 77(1)(b) of the 
NLC. However, Q.T may be converted to final title under section 
189 of the NLC when the land has been duly surveyed in accordance 
with sections 190 to 194 of the NLC. Qualified Title is a land 
title issued under section 77(1)(b) and section 77(2) of the NLC. 
The main difference between the qualified title and final title is 
that lands under Q.T have not been surveyed in accordance with the 
provisions of section 396 of the NLC and thus the areas of land 
are provisional. However, in terms of security of tenure and land 
dealings, they are as good as final titles,Another restriction 
imposed on lands under Q.T is that such lands cannot be
subdivided, partitioned or amalgamated as provided by ss 136 
(subdivision),140 (partition) and 146 (amalgamation), NLC.
However, Q.T in continuation of final title nay be sub-divided, 
partitioned and amalgamated.
Section 77(3) of the NLC,. Under the new amendment to the NLC, 
alienation of land is under land office title only and the issuing 
of registry title is ceased, [vide new sections 77A(2)(a) and 
77(A)(5) NLC (Amendment) Act, 1984, Act A 587, gazetted on 28 
June, 1984). Howver, s.77A was repealed vide A 615.
Register of A.A. was maintained under the rules made under
previous land laws, e.g. Rule 6 of the Land Rules, 1930 (made
under S 246 of the FHS Land Code, Cap.138,) Those whose names have 
been recorded in the register of A. A have the right to
registration of titles, i.e. after the land has been
surveyed,final titles are then registered in their names. The A. A 
holders may apply for registration of Q.T pending survey. However, 
under amendment Act vide A587, it is now not necessary for the
A. A, holders to apply for Q.T. It is the responsibility of the
land office to replace A. A for Q.T.
Section 79(2),NLC,
Section 80(3), NLC. This requirement has been abolished by the NLC 
Amendment Act,1984. Under the new amendment, it is now mandatory 
for the DLA to prepare, register and issue a Q.T in respect of the 
land once all required fees are paid, [vide s. 80(3) NLC
(Amendment) Act, 1984, Act A 587, gazetted on 28 June,1984.]. 
Section 80(2) NLC.
ibid., see also for example, s, 10 of the Federal Territory Land 
Rules,1975.
State Authority is defined under s,5, NLC as the Ruler or Governor 
of the State, [as the case may be]
See section 3(1), Land (Group Settlement Areas) Act,1960.
Land (Group Settlement Areas) Act, 1960, No.13/1960, s,12(l).
The loans normally will be fully repaid within 15 years after the 
plantation is in production. Once the title is issued, the land is 
subject to the provisions of the NLC, thus the developed land is 
re-vested in the state.
CAC is imposed in accordance with s.20 of the GSA, Act in place of 
premium, rent, survey and other fees fixed in accordance with 
provisions under s.13(1). This is to cover the cost of clearing 
land and other development costs incurred by FBLDA or development 
agency.
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60. Wolfgang Senftleben, B a c k g r o u n d  To A g r icultural L a n d  P o l i c y  In 

Malaysia, Wiesbaden: Harrassowitz, 1976, p.61.
61- ibid.
82. ibid.
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84. Pahang has the largest area of land being illegally occupied to 

the extent of 70,000 acres, followed by Kelantan 45,000 acres, 
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85. Minutes of the State Land Commissioners Meetings: 1980-1982.
86. See Report of  The L a n d  A d m i n i s t r a t i o n  Commission, 1958, paragraph 

99B and 99C.
87. Ministry of Land Development, Second Rational Land Seminar, Lan d  

Adminis t r a t i o n  in P e n i n s u l a r  Malaysia, A S t u d y  of  Som e  Critical 
Areas, Kuala Lumpur,1973.

88. as per note 86.
89. [ 1984), 2 MLJ 123.
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22nd June, 1928 (G.N. No.3547.)
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22(1): Notwithstanding the provisions of any written law:
(a) The General Manager may grant leases subject to such terms and 

conditions as he may think fit, in respect of the whole or any 
portion of a railway reserve for any term not exceeding thirty 
years; and;

(b) the Chief Secretary (now the Federal Lands Commissioner) may 
grant such leases for any term not exceeding ninety-nine 
years.

97. Quoted from paper prepared by Malayan Railway Administration 
of 21.1.80, vide PBK Sulit 558/1 (Conf.)

98. Opinion of the Solicitor General, Malaysia, to the State Legal
Adviser, Selangor dated 6th May, 1969, vide PN 3309/E 
pt.ll(73) (conf). However, the current view of the Solicitor 
General is that the General Manager, Malayan Railway is
empowered to grant leases of Railway reserve,

99. Quoted from a paper prepared by Malayan Railway Administration 
21st January,1980,vide PBK Sulit No.558/80 pp.4-8.(Conf.)

100. i bid. , p. 8-10.
101. The Railway Administration has already leased their land to

various persons and bodies such as the Lever Brothers Sdn. 
Bhd. ,in Bangsar since 5th May 1949 and the lease does not 
expire until 4th May 2009 with an annual payment of 
$25,000.00. From 11th January 1980 the annual payment was 
increased to $70,458.30 per year. To this day, there is no 
registration of lease because of the existing legal and
administrative problems involving such land. Leases were also 
given to Sim Lim Sdn. Bhd, , in Brickfields and Tasik Cement 
Sdn Bhd, in Cheras, The process of renewing the lease will 
face difficulties until the status of such land and the 
authority on disposal is determined.

102. Keretapi Tanah Melayu, Kertas Kerja, K e b e n a r a n  P e n d u d u k a n
Sementara dan S t a t u s  Tanab R e z a b  Keretapi, 21.1.1980,
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104. Minutes of meeting, Mesyuarat P e r b u b u n g a n  Antara Keraj a a n  

Per s e k u t u a n  dan K e r a j a a n  K e g e r i, on 23.3.1980.
105. See Article 85, Federal Constitution of Malaysia,
106. See s. 7, Malay Reservations Enactment, FMS Cap. 142. Similar

provisions are provided for under the Malay Reservations
Enactments of other states.

107. By "Nati ve of Kelantan", it means a person who falls within 
any of the following classes:-
(a) any person born in Kelantan whose father was a Malay;
(b) any person born in Kelantan whose mother was a Malay
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Kelantan.
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108. Malay Reservations Enactment, Kelantan, 18/1930, s.7, see also 

s. 104 Kelantan Land Enactment, 1938, (restriction on sale of 
land to non-Kelantanese). The specified persons are:
the Minister of Finance, MARA, The Housing Trust, RISDA, Bank
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123. Manual for Land Administration, pp.9-10.
■*■24. Land Administration Report, 1958 p.34.
125, Wolfgang Senftleben, B a c k g r o u n d  To A g r i c u l t u r a l  L a n d  P o l i c y  In 

Malaysia, pp.208-212.
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*■27. A four thousand acre block in Lasah-Jalong (Sungei Siput, 
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See ibid.,pp.208-212.
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conferred on a proprietor by Part Nine, or any any of his 
powers of dealing under Division IV, and any limitation 
imposed under any previous land law.
See sections 92, 176 and 340, NLC.
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Malaysian owned estates of only 653 acres. A total of 31,755 
persons were employed in these foreign-owned estates and this 
accounted for 80,7% of total employment in oil palm estates 
covered by the survey, see Appendix 3.12.
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C H A P T E E  4

L A U D  USE P O L I C Y  IN P E N I N S U L A E  M A L A Y S I A

Land l e g i s l a t i o n  an d  p l a n n i n g  laws govern and define the 

Parameters of the land use policy of P e n i n s u l a r  Malaysia. 

However, w i t h i n  the a f o r e s a i d  parameters, it is the State 

Authorities (the state governments) and the National Land Council 

wHich det e r m i n e  the c o n t e x t  and thrust of the land use policy 

actually implemented. Thi s  c h a p t e r  e x a m i n e s  the forms of land use 

control and the effi c acy thereof f r o m  the early part of the 20th 

Century when land l e g i s l a t i o n  and p l a n n i n g  laws were first 

introduced in P e n i n s u l a r  Malaysia. The e x a m i n a t i o n  of land use 

control and land use r e s t r i c t i o n s  are u n d e r t a k e n  in an attempt to 

assess the role of p l a n n i n g  and land legisl a t i o n  in s h a p i n g  the 

Present land use p o l i c y  of the country. The latter n e c e s s a r i l y  

involves an account of the de v e l o p m e n t  of the land l e g i s l a t i o n  

p l a n n i n g  laws in r e l a t i o n  to land use control - w h i c h  is 

Pre sented next.

Policy on land use b e g i n s  w hen the s’tate g overnment a l i e n a t e s
a  ,Piece of land and issues a land title to a person or bod y  under

"t*le Land Code.1 The land granted under the Land Code, is subject 
+.° Positive and negative conditions. Failure to observe these 
Coiiditions renders the land liable to forfeiture by the
government without any compensation whatsoever.2 The land
°Wner may apply for a change of use of his land. 3 He may also 
^Pply to sub-divide his land into portions to be held under 
°eparate land titl es."1 Within local authority areas where

- 265 -



Planning l e g i s l a t i o n  is a l s o  applicable, no d e v e l o p m e n t  or use of 

land is a l l o w e d  without p e r m i s s i o n  f r o m  the local a u t h o r i t y  

which is r e s p o n s i b l e  for physical p l a n n i n g  in its a r e a . s

Nevertheless, c o n d i t i o n s  a t t a c h e d  to land t i t l e s  prevail over 

Planning r e s t r i c t i o n s . s To a v o i d  conflict, local a u t h o r i t i e s  are 

consulted before the state gover n m e n t  gr a n t s  land or a l l o w s  an 

owner's a p p l i c a t i o n  for change of u s e , 7 For thi s  reason, no land 

sub-division can be a p p r o v e d  without the local authorities' 

consent. O u t s i d e  local a u t h o r i t y  areas, control is e x e r c i s e d  only 

through the land legislation, n o w  the NLC.

O B J E C T IV E S  o f  t h e  l a u d  u s e  p o l ic y

In this chapter, 'land use policy' and 'land p o l i c y  measures' 

refer to that part of d e v e l o p m e n t  pol i c y  and d e v e l o p m e n t  p o l i c y  

^ a s u r e s  w h i c h  are r e l a t e d  to the role of land in the 

^ p l e m e n t a t i o n  of u r b a n  a n d  regional plans. e

The m a i n  o b j e c t i v e  of land use p o l i c y  in an y  c o u n t r y  is to 

ensure that land n e e d e d  for u r b a n  and regional d e v e l o p m e n t  

Neither for public or private uses) is a v a i l a b l e  in the n e e d e d  

^Uantit ies, 9 at the a p p r o p r i a t e  locations, for the a p p r o p r i a t e  

tenure, at the right time a n d  at the a p p r o p r i a t e  prices, h a v i n g  

r®gard to e f f i c i e n c y  an d  e q u i t y  in the a l l o c a t i o n  of resources, 

tn pursuit of t a r g e t s  in u r b a n  an d  regional p l a n s . 10

The c u r r e n t  land l e g i s l a t i o n  w hich set s  out the land use
9

Policy for the c o u n t r y  is c o n t a i n e d  in the NLC, 1966. The main 

°tjective of the land use p r o v i s i o n s  in the N L C  is to ensure 

^&a.t land is u s e d  a c c o r d i n g  to the c o n d i t i o n s  (express or 

■^Plied) e n d o r s e d  on the land titles.

The e a r l i e r  land laws h a d  some p r o v i s i o n s  on land use policy.
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These p r o v i s i o n s  were i n t ended to serve a n u m b e r  of p u r p o s e s  or 

objectives. One of the o b j e c t i v e s  was to en s u r e  that land was 

n°t under-utilised. The Malays, for example, were given 

a£ricultural lands in the hope that t heir lands w o u l d  be use d  for 

Paddy c u l t i v a t i o n . 11 However, the financial a d v a n t a g e s  of 

rubber c u l t i v a t i o n  have i n d u c e d  the M alay l a n d o w n e r s  in the M a l a y  

r®servation lands to plant rubber. 12 The land use p o l i c y  for 

lining in the e a r l i e r  laws was meant, i n t e r  a l i a  to e x e r c i s e  

c°ntrol over the m i n i n g  o p e r a t i o n s  by p r e v e n t i n g  s i l t i n g  of 

divers and large u gly s c a r s  on the c o u n t r y  side. A n o t h e r  control 

°bjective was a n d  is to ensure s a f e t y  in the m i n e s . 13

In the case of a g r i c u l t u r a l  land, the p o l i c y  agai n s t  s u b ­

division was a d o p t e d  to ensure that e a c h  s u b - d i v i s i o n  p o r t i o n  

did. not become an u n e c o n o m i c  h o l d i n g  leading to low productivity, 

utder-employment an d  undei— u t i l i s a t i o n  of land.

The provisions on land use and sub-division in earlier land
■̂ôws covered all areas - within as well as outside local
authorities. But the land laws did not provide for the
Preparation of land use plan.
A c t o r s  iw f l u e n c ih g  t h e  l a j t d  u s e  p o l ic y

Besides legislation, the land use p o l i c y  of the c o u n t r y  is 

&ls° influenced, d i r e c t l y  or indirectly, by political, social an d  

eixvir o n m e n t a  ̂ c o n s i d e r a t i o n s  w h i c h  dictate the d e c i s i o n s  of the 

^XCOs at the state level a n d  the national L a n d  Council at the 

^ederal level.

In d e c i d i n g  on the a l i e n a t i o n  of land, the State A u t h o r i t y  

^cPs on phs ad v i c e  of the S t a t e  E X C O  w h i c h  in t urn is g u i d e d  by 

r e c o m m e n d a t i o n s  of the d e v e l o p m e n t  agencies. The i d e n t i t i e s
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°f the p e r s o n s  to w h o m  state land is to be alienated, the extent 

°r acreage thereof, w h e t h e r  it is to be used for a g r i c u l t u r e  or 

industry or b u i l d i n g  a n d  the e x p r e s s  or implied c o n d i t i o n s  to 

which it is to be subj e c t  are c l e a r l y  political issues w h i c h  fail 

t° be d e t e r m i n e d  as s u c h  e c o n o m i c  c o n s i d e r a t i o n s  as the cost- 

benefit advantages. For example, the o b j e c t i v e s  of the National 

^Snicultural P o l i c y 1 have to be t aken into account in the
di sposai of land for a g r i c u l t u r a l  purposes. Fu n d a m e n t a l  to a

s°und land use p o l i c y  would be the e c o n o m i c  o b j e c t i v e  of 

Maximising income f r o m  a g r i c u l t u r e  thro u g h  the ef f i c i e n t  

utilisation of land in the light of current a g r i c u l t u r a l

Production. 1&
The land use p o l i c y  a lso i n c o r p o r a t e s  a social benefit

di t e n s i o n . 16 For example, in r e l a t i o n  to agri c u l t u r a l  land, it

should seek to m a x i m i s e  f a r m  income. As for land d e s i g n a t e d  for 

^ s s i d e n t i a l , c ommercial or industrial use, the land use po l i c y  

should be g e a r e d  to e n s u r i n g  the g r o w t h  of these s e c t o r s  to the 

°verall e c o n o m i c  d e v e l o p m e n t  of the na t i o n  and to b r i n g i n g  about 

quitable d i s t r i b u t i o n  of the b e n e f i t s  thereof - e s p e c i a l l ythe e

in

thr
r e l ation to land an d  house ownership. The right use of land 

°ugh a well b a l a n c e d  industrial and comm e r c i a l  po l i c y

°Ptimising the use of the scarce industrial and commercial land 
Wttl have direct social benefit of increasing employment in the 
cOiamercial and industrial sectors. Enhancing the productivity of 

agricultural, industrial and commercial sectors will servethe
only to a l l e v i a t e  rural and u rban p o v e r t y  but als o  facilitatehot

^he r e t e n t i o n  of p r o d u c t i v e  labour in a g r i c u l t u r e  a n d  c r e a t e  more 

s^ploymenP f or the u r b a n  population.
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1 ~ 7The E X C O  also d e t e r m i n e s  the crops 1 which may be rai s e d  on 

the land to be alienated. T h i s  is a critical factor as it a f f e c t s  

farm income and t h e r e b y  s t i m u l a t e s  far m  development. Thus, except 

where the national interest i n dicates otherwise, the EXCO's 

decision as to the crops w h i c h  may be rai s e d  on the land to be 

alienated will be d e t e r m i n e d  by the i n c o m e - g e n e r a t i n g  potential 

^hereof (see A p p e n d i x  5.5). However, the crops u l t i m a t e l y  

Permitted will also be d e t e r m i n e d  by suc h  envir o n m e n t a l  fact o r s  

as the l o c a t i o n  and extent of arable land and its geological, 

physiographic, c l i m a t i c  and soil suitability.

t& b  in f l u e n c e  o f  t h e  f e d e r a l  g o v e r n k e n t  o n  l a n d  u s e  p o l ic y

The federal government, thro u g h  the National Land Council, 

inf 1 uence the state g o v e r n m e n t s  on land p o l icies pertaining, 

i n t e r  a l i a  to the land use thereof.

One of the fun c t i o n s  of the National Land Council is to 

formulate a national p o l i c y  for the p r o m o t i o n  and control of the 

ufilisation of land thro u g h o u t  the c o u n t r y  1 e r e g a r d l e s s  of 

whether the area is wi t h i n  a local a u t h o r i t y ' s  j u r i s d i c t i o n  or

hot.
As land is a state matter, legally, it is t h r o u g h  this 

Council that the federal gover n m e n t  can have influence on land 

Use policy within the states. Similarly, a d m i n i s t r a t i v e  bodies 

the National A c t i o n  Council and the National D e v e l o p m e n t  

^fanning C o m m i t t e e  do not have legal p ower to influence the state 

Governments on m a t t e r s  of land use policy, except t h r o u g h  the 

National L and Council.

There are, however, other a d m i n i s t r a t i v e  means by w hich the 

federal g o v e r n m e n t  can influence the state g o v e r n m e n t s  on the

-  269 -



land use policy. Since the federal gover n m e n t  i n vestment in the 

states is ver y  substantial, (see A p p e n d i x  1.3b) it ca n  use this 

to make the state to f o l l o w  its p o l i c i e s  on an y  m a t t e r  i n c l u d i n g  

land use e v e n  t h o u g h  it d o e s  not have the legal p o w e r  to do so.

Role of Ministries and Departments

The m i n i s t r i e s  and some rela t e d  gover n m e n t  d e p a r t m e n t s

d e l u d i n g  the M i n i s t r y  of H o u s i n g  and Local Government, M i n i s t r y

Land and Regional Development, M i n i s t r y  of Agriculture, 

Federal Tow n  and C o u n t r y  P l a n n i n g  D e partment and the E c o n o m i c  

Planning Unit of the Prime M i n i s t e r ' s  Department, are i n v olved  

directly or i n d i r e c t l y  w i t h  land use po l i c y  and control. The 

^e&ional D e v e l o p m e n t  A u t h o r i t i e s  too are i n v o l v e d  in the

formulation of land use policy.

The M i n i s t r y  of Local Gover n m e n t  a n d  H o u s i n g  is c h a r g e d  with 

ehsuring that the st a t e s  adopt the Town and C o u n t r y  P l a n n i n g  Act

^ ^ 6 ,  as s o o n  as possible. The M i n i s t r y  is also r e s p o n s i b l e  for

file Federal Tow n  an d  C o u n t r y  P l a n n i n g  Department. T his Depa r t m e n t
 ̂g r e spon s i b l e  (though thi s  is not p r o v i d e d  by law) for co- 

0r(iinating physical p l a n n i n g  for the whole country.

As far as land use p o l i c y  is concerned, the M i n i s t r y  a n d  the 

^eSional D e v e l o p m e n t  A u t h o r i t i e s  have to work c l o s e l y  w i t h  the 

sfate g o v e r n m e n t s  beca u s e  under the law, 19 the S tate G o v e r n m e n t

the final s a y  on p o l i c i e s  p e r t a i n i n g  to land use w i t h i n  its 

f ^ r i t o r y .  U nder the ÏÏLC, the Federal L a n d s  C o m m i s s i o n e r  (FLC)20 

emp o w e r e d  to conv e n e  m e e t i n g s  of the State D i r e c t o r s  of L ands 

arid Mines for the purp o s e  of c o n s u l t a t i o n  on the a d m i n i s t r a t i o n  

°f the N L C . 21 The Federal L a n d s  C o m m i s s i o n e r  and t h r o u g h  him,
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Federal Gove r n m e n t  is in a p o s i t i o n  to influence the state 

governments t h r o u g h  the D i r e c t o r s  of L ands and M ines C o n f e r e n c e 

0X1 all land m a t t e r s  inc l u d i n g  the land use policy.

S O L E  O F  K ELA N G  V A L L E Y  R E G IO N A L  P L A N N IN G  A U T H O R IT Y  

This is a council set up in 1981 u n d e r  the Prime M i n i s t e r ' s  

department under General C i r c u l a r  Wo. 2/1981. One of the 

functions of the Council is to c o n s i d e r  important a p p l i c a t i o n s  

f°r p l a n n i n g  p e r m i s s i o n  w hich deviate f r o m  any po l i c y  s t r a t e g y  

anc* plan a p p r o v e d  by it (the Council). The p l a n s  to be 

aPproved by the Council include the regional p e r s p e c t i v e  plan, 

regional s t r a t e g y  map and regional develo p m e n t  plan, This Council 

ls thus d i r e c t l y  r e s p o n s i b l e  for the land use policy and p l a n n i n g  

^°r the Federal T e r r i t o r y  and four d i s t r i c t s  in S e l a n g o r  (Gombak, 

Kelang, P e t a l i n g  a n d  Ulu Langat). As this is an a d m i n i s t r a t i v e  

i it has no legal force except through a d m i n i s t r a t i v e  

PSrsuasion. The Council is c h a i r e d  by the Prime M i n i s t e r  and the 

^ePuty c h a i r m a n  is the Menteri Besar (Chief Minister) of
O -
e fangor. Hence, administratively, the Council may have great
inf iLienee on the land use po l i c y  of the areas c o v e r e d  by the

Council as the C h a i r m a n  and the Dep u t y  C h a i r m a n  are the top 

Executives of the g o v e r n m e n t  in power.

H lS T O R I CAL P E R S P E C T IV E  O F  LA N D  U SE P O L IC Y  I N  P E N IN S U L A R  M A L A Y S IA

The effectiveness of land use policy is determined by the 
Various laws that govern it. For the laws to be effective, there 
lDUst be effective enforcement and effective legal and
a<f®inistrat i ve control over the land use planning. As the 
Effectiveness of the enforcement and control machinery plays a 

Snificant role in ensuring the success of the land use policy
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of the country, the forms of control and the e n f o r c e m e n t  

capability thereof f r o m  the time when land l e g i s l a t i o n s  and 

planning laws were first intro d u c e d  in P e n i n s u l a r  M a l a y s i a  to the 

present are d i s c u s s e d  next.

e a r l y  f o r m s  o f  l a n d  u s e  c o n t r o l  a n d  r e s t r ic t io n s  u n d e r  l a n d  

l e g is l a t io n

Among the e a r l y  laws were the Crown Lands O r d i n a n c e , 22 1886, 

'ttie Land Enactment 1911 an d  the R e g i s t r a t i o n  of Titles E n a ctment 

1911. The latter two laws were later c o n s o l i d a t e d  into one law 

known as the Lan d  Code 1 9 2 6 . 23 The Crown Lands Ordinance, 1886, 

was in force in Mala c c a  and P e n a n g  whereas the Land Code 1926 was 

in force in the former F e d e r a t e d  Malay States (FMS) . Other 

Unfederated M alay st a t e s  (UMS) had laws quite s i m i l a r  to FMS 

Chapter 138 (Ca p .138).2-4

Under the FMS Cap, 138, the control of land use was e f f e c t e d  

■through the i m p o s i t i o n  of c o n d i t i o n s  by the state g overnment upon 

a lienating land to an i n d i v i d u a l . 2S When a piece of state land 

Was alienated, one of the two titles was issued: either a title 

in p e r p e t u i t y  (freehold) or title for a t e r m  of years 

(leasehold). A title in p e r p e t u i t y  was u s u a l l y  g r a n t e d  for 

agricultural land in rural areas. For town land, lea s e h o l d  title 

Was usually issued. C o n d i t i o n s  e n d orsed on the title document 

itself were k n o w n  as 'express c o n d i t i o n s ' ,2e and t hose not

endorsed on the title d o c ument but s p e c i f i e d  by law were k n o w n as

'implied conditions' 3:7 With regard to cultivation, the

'express conditions' usua l l y s p e c i f i e d  the p a r t i c u l a r  c rop or

°lass of c rops which was to be c u l t i v a t e d  and p r o h i b i t e d the

cultivation of any p a r t i c u l a r crop or class of crops.
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The expr e s s  c o n d i t i o n s  c o u l d  be ei t h e r  positive or negative. 

Positive c o n d i t i o n s  were r e l a t e d  to thi n g s  which the p r o p r i e t o r  

was to do on or to his land. He could, for example, be r e q u i r e d  

"to undertake drainage, lev e l l i n g  and t e r r a c i n g  work, the e r e c t i o n  

°f a p a r t i c u l a r  type of b u i l d i n g  for a desig n a t e d  purpose within 

a fixed period, and the p l a n t i n g  of specific crops s u c h  as 

rubber or fruit trees. N e g ative c o n d i t i o n s  r e q u i r e d  h i m  to 

refrain f r o m  d o i n g  s p e c i f i c  things on or to his land. For 

instance, the use of p r e m i s e s  on the land could be r e s t r i c t e d  to 

Personal o c c u p a t i o n  by the proprietor. Under the FMS Cap. 138, 

'express' and 'implied conditions' ran with the land and bound 

the grantee and subse q u e n t  p r o p r i e t o r s  t h e r e o f . 2 ® Breach of 

c°nditions could result in the land being f o r f e i t e d . 2 ® The 

Proprietor n e v e r t h e l e s s  c o u l d  a pply for a change of expr e s s  

conditions. 30 But when the approval was given, he c ould be 

required to pay a furt h e r  p r e m i u m  and a higher annual rent if the 

hew use e n h a n c e d  the value of the p r o p e r t y . 31

FMS Cap. 138 c o n t r o l l e d  the s u b - d i v i s i o n  of land in that no 

Separate title would be r e g i s t e r e d  unless the s u b - d i v i s i o n  

had bee n  a p p r o v e d  under s e c t i o n  101 of FMS Cap. 138. Wi t h i n  a 

■^°cal a u t h o r i t y  area, there were p r o v i s i o n s  in FMS Cap. 138 32 

■‘■'tself, For land wi t h i n  a local a u t h o r i t y  area, the Town Boards 

hhactment33 p r o v i d e d  that the s u b - d i v i s i o n  had to be a p p r o v e d  by 

a local a u t h o r i t y  before titles for the s u b - d i v i s i o n  p o r t i o n s  

c°hld be r e g i s t e r e d  under the FMS Cap. 138.

Other laws p r o v i d e d  for the control of m i n i n g  and land 

conservation. In the former FMS, the relevant law was the Mi n i n g  

Enactment 1926 (FMS C a p . 147) . In Penang and Malacca, m i n i n g  was
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governed by the M i n i n g  Rules 1923, made u nder C r o w n  Lands 

Ordinance, 1886 (SS Cap. 113). Mi n i n g  in the UMS was subj e c t  to 

State E n a c t m e n t s  not s u b s t a n t i a l l y  different f r o m  FMS Cap. 147. =*-‘l 

Under these enactments, the right to mine was g r a n t e d  by the 

state g o v e r n m e n t s  in the f o r m  of a lease subject to v a r i o u s  

conditions, e i t h e r  e n d o r s e d  on the lease itself or impl i e d  in 

the mining laws. As in the case of land titles, the c o n d i t i o n s  

could be p o s itive or negative. Breach of c o n d i t i o n s  r e n d e r e d  the 

lease liable to f o r f e i t u r e .

C o n c e r n i n g  land c o n s e r v a t i o n  in the former FMS, there was the 

Silt Control E n a ctment (FMS Cap. 143) enac t e d  before 1935. In 

Malacca and Penang, there was the Hill Lands Enactment 1951. In 

Kedah, there was E n actment No. 110 (Silt Control) e n a c t e d  before 

1935. There was also the Hill Lands Enactment 1951 of Pah a n g  and 

"the P r e v e n t i o n  of Soil Eros i o n  Enactment 1940 of Kelantan. 

Generally, the laws on silt control e m p o w e r e d  the relevant 

authority to make an order p r o h i b i t i n g  the land owner f r o m  d oing 

Certain acts which could cause soil erosion. With regard to laws 

011 hill lands, the control took the f o r m  of p r o h i b i t i o n s  on the 

cultivation on or removal of trees (unless under a special 

Permit) f r o m  any land in an area d e c l a r e d  as hill land.

E a r l y  f o r m s  o f  l a n d  u s e  c o n t r o l  a n d  r e s t r i c t i o n s  u n d e r  p l a n n i n g  

l e g i s l a t i o n s

The earl i e r  p l a n n i n g  laws relat i n g  to local a u t h o r i t i e s  were 

c°nfined ma i n l y  to the control of buildings. The S a n i t a r y  Bo a r d s  

Enactment, 1916, which was one of the earliest p l a n n i n g  laws is 

ari example. The E n actment e m p o w e r e d  the S a n i t a r y  B o a r d s  set up 

uuder it to r e g ulate and control b u i l d i n g s  and b u i l d i n g
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Enactment wasoperations. In 1917, a Tow n  Improvement 

Passed. It e m p o w e r e d  the S a n i t a r y  Boards to c a r r y  out town 

improvement s c h e m e s  k n o w n  as a general improvement scheme. 3 6 In 

1923, the first Tow n  P l a n n i n g  Enactment (1923 Enactment) was 

Passed to provide for the improvement and d e v e l opment of towns 

and other areas. The 1923 E n a ctment r e p ealed the Town Improvement 

Enactment 1917. The 1923 E n a c t m e n t  p r o vided for the d e c l a r a t i o n  

of any area w i t h i n  the s tate to be a t own p l a n n i n g  a r e a . 3 7 The 

state g o v e r n m e n t  was e m p o w e r e d  to appoint a Town P l a n n i n g  

C o m m i t t e e . 33 The d u t i e s  of the C o m mittee included the 

Modification and a d o p t i o n  of a general town plan, r e c e i v i n g  and 

deciding on a p p l i c a t i o n s  to lay out any land, erect any b u i l d i n g s  

°r use any l a n d . 33 Any p e r s o n  or public a u t h o r i t y  d e s i r i n g  to lay 

°ut any land, erect any b u i l d i n g s  or use any land within a town 

Planning area had to submit an a p p l i c a t i o n  to the Town P l a n n i n g  

Committee. If the a p p l i c a t i o n  was rejected, the a p plicant c o u l d  

appeal to the state government.

The Town P l a n n i n g  En a c t m e n t  1927 upda t e d  the 1923 Enactment 

to provide for the p l a n n i n g  of S a n i t a r y  B oard areas. Most of the 

Provisions of the 1927 E n a ctment were later included in the 

U n i t a r y  Board Ena c t m e n t  1929 as Part IX thereof. In 1935, the 

1929 Enactment was r e v i s e d  to incorporate all the a m e n d m e n t s  to 

'late and came to be k nown as the S a n i t a r y  Boards E n a c t m e n t  FMS 

Cap. 137. The p r o v i s i o n s  for tow n  p l a n n i n g  r e m a i n e d  u nder Part IX 

°f the Enactment.

The general town p lan a l l o w e d  to be p r e p a r e d  u nder Part IX of 

Fl*S C a p  137 was more or less s i m i l a r  to the one a l l o w e d  u n d e r  the 

1923 Enactment. The p l a n  c o u l d  s h o w  the streets, r a i l w a y s  and
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other means of transportation; z ones or d i s t r i c t s  set apart for 

use for residential, commercial, industrial, agr i c u l t u r a l  or 

other s p e c i f i c  uses, r e s e r v e s  for gover n m e n t  p u r p o s e s '40 and 

parks, r e c r e a t i o n  g r o u n d s  and simi l a r  open spaces. There were 

provisions r e q u i r i n g  the p lans to be p u b l i c i s e d  and o b j e c t i o n s  

^o be heard before it was a p p r o v e d  by the state g o v e r n m e n t ."41 FMS 

Cap. 137, made the approval in writ i n g  of the S a n i t a r y  Board 

Mandatory for the s u b - d i v i s i o n  of land r e g i s t e r e d  under land 

l e g i s l a t i o n ."12 In 1939, one of several a m e n d m e n t s  to Part IX FMS 

Cap. 1 3 7 s p e c i f i e d  that the number of houses in any acre of land 

should not e x c e e d  the number indicated in the plan as the number 

°f houses per acre p e r m i t t e d  for a p a r t i c u l a r  zone or district.

In 1946, the title 'Sanitary Boards' was chan g e d  to 'Town

hoards' under B r i t i s h  M i l i t a r y  A d m i n i s t r a t i o n  P r o c l a m a t i o n  No. 

C l ."13 As a result, the S a n i t a r y  Boards E n actment FMS Cap. 137

became the Town Boards Ena c t m e n t  FMS Cap. 137.

It is to be noted that the above is an outline of the 

development of p l a n n i n g  le g i s l a t i o n  only in respect of the

former FMS c o m p r i s i n g  Negri Sembilan, Pahang, P erak and S e l a n g o r  

^1896 to 1946) whereas, Johor, Kedah, Kelantan, Trengganu and

hsrlis were eac h  s e p a r a t e l y  g o v erned until 1946. Mala c c a  and

h^nang were part of a political unit known as the S t r a i t s

Settlements. It was for this reason that there were d i fferent 

laws in some states.

In Johore, the law on town p l a n n i n g  was part IX of E n a ctment  

^0. 1 1 8 , in Kelantan, it was Part VIA of the Municipal E n actment 

1938. In Trengganu, the law was Part IX of the T owns Boards

hdactment 1936. M a l a c c a  and Penang a d o p t e d  Part IX of FMS
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Cap . 137 in 1949, Perlis in 1952 and Kedah in 1956. F r o m  1948, all 

the states were part of one political unit known as the

Federation of Ma l a y a  w h i c h  unit had, betw e e n  1946 a n d  1948, 

known as the M a l a y a n  Union. In spite of the political

unification, there was no attempt to have a u n i f i e d  town p l a n n i n g  

law until ver y  much later, By 1956, all states of P e n i n s u l a r

Malaysia had laws on town p l a n n i n g  involving the p r e p a r a t i o n  of a 

general town plan, the control of use and s u b - d i v i s i o n  of land.

The o b j e c t i v e s  of control, since the First Town P l a n n i n g

Enactment of 1923, had e x t e n d e d  beyond just sa f e t y  and health. 

The zoning of land (on which control was based) for residential, 

commercial, industrial, agricultural and other uses in the

general town plan was to ensure that there was suff i c i e n t  land 

T°r the v a r i o u s  uses and to prevent the mixing of incompatible 

uses. Further, the o b jective of s u b - d i v i s i o n  control was to 

ensure that eac h  s u b - d i v i d e d  plot was suitable for b u i l d i n g  

Purposes and that the layout of a s u b - d i v i s i o n  was s u i table for 

future develo p m e n t  of the area. S u b - d i v i s i o n  control was also 

intended to ensure that streets, back lanes and open s p a c e s  were 

Provided when s u b - d i v i s i o n  was approved. The basic obj e c t i v e  of 

iand use control as d e s c r i b e d  above was to implement p r o p o s a l s  

and polic i e s  on the d e v e l o p m e n t  and use of land as laid d o w n  in 

fhe d e v e l o p m e n t  plans. In u rban areas, these p r o p o s a l s  and 

Policies are a i m e d  m a i n l y  at e n s u r i n g  that there was s u f f i c i e n t  

SuPply of land a v a i l a b l e  and at reasonable c osts for all the 

necessary u r b a n  a c t i v i t i e s  suc h  as housing, industry, commerce, 

d e v i c e s ,  r e c r e a t i o n  an d  so on. Lands are also r e q u i r e d  for 

Public facilit ies s uch as roads, hospitals, se w e r s  and scho o l s
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and it was also to ensure that the a c t i v i t i e s  and f a c i l i t i e s  were

appropriately a c c e s s i b l e  to each o t h e r . S p e c i f i c  o b j e c t i v e s  of 

land use control can be see n  in the vari o u s  t y p e s  of d e v e l o p m e n t  

and use suc h  as industrial, commercial and h o u s i n g  development, 

■town centre development, de v e l o p m e n t  of rural a r e a s  an d  mining. 

The obj ect ives of control in respect of industrial, commercial, 

housing, town centre and d e v e l o p m e n t  in rural areas, are listed 

la A p p e n d i x  4.2.

THE P R E S E N T  L A N D  USE P O L IC Y  I N  P E N IN S U L A R  M A L A Y S IA

P r e s e n t  L a n d  U s e  P a t t e r n s

Table 2.2 on page 144 shows the present land use for 

Peninsular Malaysia. Of the land a l i e n a t e d  for agriculture, about

2-4 million a c r e s  have b een i d entified as forests, s wamp forests, 

shrub or g r a s s l a n d . ^  F o r e s t s  alone co v e r s  over 1.7 m i l l i o n 

acres, inc l u d i n g  about 1.3 million a cres on class 1, 2 or 3

s°ils. About 110,000 a c r e s  of land a l i e n a t e d  for a g r i c u l t u r e  are 

Under the c a t e g o r i e s  of u rban and a s s o c i a t e d  areas, state 

buildings and tin mining. Of the total 11.2 mill i o n  acres 

alienated for agriculture, only about 8 . 6  mill i o n  a c r e s  are 

actually u nder c r o p s . 4 6 Hence, there a p p e a r s  to be a s u b s t a n t i a l  

Under- u t i l i s a t i o n  of the a l i e n a t e d  land. Taking state land and 

Uualienated M alay R e s e r v e s  together, that is a reas w hich may be 

r®garded as u n e n c u m b e r e d  state land and r e a d i l y  a v a i l a b l e  for 

development, out of a total area of about 10.9 m i l l i o n  acres, 

about 3.4 mill i o n  a cres were c lass 1, 2, or 3 soils. About

550,000 acres are u nder crops."17. These rep r e s e n t  illegal 

Occupation in part, but it is also due to lags in the land office 

records. It is to be n o t e d  that u n a l i e n a t e d  Malay r e s e r v e s  cover
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about 4 m i l l i o n  acres of w hich o nly about 800,000 acres were on 

class 1, 2 or 3 soils.

Forest r e s e r v e s  c o v e r  about 7.7 mill i o n  a c r e s  with about 2.5 

Million a c r e s  on c l a s s  1, 2, or 3 soils. About 130,000 a c r e s  of 

forest r e s e r v e s  are under crops. As with state land or 

unalienated M a l a y  reserves, t h e y  represent illegal c u l t i v a t i o n  

a^d lags in land office records.

About 5 m i l l i o n  a c r e s  out of a total c r o p  land of about 9.6 

Million acres, in c l u d i n g  n ewly clea r e d  land are c u l t i v a t e d  with 

rubber. About 750,000 a c r e s  are ovei— mature rubber r e q u i r i n g  

r®planting. About 2.5 m i l l i o n  a c r e s  of rubber are in c l a s s  1 or 2 

soils. Vhile not all of t his area may be s u i table for d i v e r s i f i e d  

Cropping, thi s  r e p r e s e n t s  a large potential for crop 

diversification, s h o u l d  the need arise. It is to be n o t e d  that 

Some rubber is also g rown on s oils less s u i t a b l e  for it. These 

d e l u d e  po o r l y  d r a i n e d  class 1 or 2 s o i l s  in a d d i t i o n  to 

cIass 3 or 4 s o i l s  of the coastal plains and alluvial areas. Some 

°f these may be c o n v e r t e d  for annual crops, i n c luding paddy.

It is also s een that f r o m  about 15.1 m i l l i o n  a c r e s  s u i table

°r marginal for most of the crops, about 5 m i l l i o n a c r e s  are

Glider p e rmanent tree or s h r u b crops such as r u b b e r , oil palm,

c0conuts, cocoa, and c o f f e e , and another 7 mill i o n a c r e s  are

Ur*der forest, s w a m p  or s h r u b  grasslands. Annual crops on these 

s°il c o v e r e d  o n l y  about 1.6 m i l l i o n  a c r e s  of w h i c h  over 900,000 

a°res are c u l t i v a t e d  w ith p a d d y . so

p o l i c y  o s  l a n d  u s e  f o r  l a n d  a l i e n a t e d  b e f o r e  t h e  c o m m e n c e m e n t  o f  

T S b  n a t i o n a l  l a n d  c o d e

The land use po l i c y  for land a l i e n a t e d  before the c o m i n g  into

-  279 -



force of the NLC is r e g u l a t e d  by s e c t i o n  53 of the NLC. Such 

lands which is, at the c o m m e n c e m e n t  of the Act, c o u n t r y  land 

°rtown or vill a g e  land hel d  under a Land Office Title, shall be 

used for agricultural purposes only,
However, under s e c t i o n  115 of the NLC, this c o n d i t i o n  will 

n°t apply to the use of a n y  part of the land for any purpose 

which it c o u l d  be l a w f u l l y  used if it were subject inst e a d  to the 

category of a g r i c u l t u r e , B2 Furthermore, the c o n d i t i o n  m e n t i o n e d  

above will not prevent the c o n t i n u e d  use of any part ther e o f  for 

any industrial purpose for which it was l a w fully used im m e d i a t e l y 

before the c o m i n g  into force of the N L C . 5 3 The above c o n d i t i o n  

foo will not be a p p l i c a b l e  to any part of the land which is 

°ccupied by or in c o n j u n c t i o n  with any b u i l d i n g  lawfully erected  

before the c o m m e n c e m e n t  of the NLC. It will not be appl i c a b l e  

also to any b u i l d i n g  e r e c t e d  after that commencement, the 

S e c t i o n  of which w ould (under sect i o n  115) be lawful if the land 

Were subject instead to the c a t e g o r y  of agriculture, Thus, by 

virtue of s e c t i o n  53(3), NLC, all lands other t han those 

^ n t i o n e d  above, will become subject at the com m e n c e m e n t  of the 

KLC, to an implied c o n d i t i o n  that it shall be used n e i t h e r  for 

aSriculture nor for industrial purposes.

By virtue of s e c t i o n  53(4), the breach of any c o n d i t i o n  to 

which the land is subject will not render it liable to f o rfeiture 

Uriless c o m p e n s a t i o n  is p aid as may be a g r e e d  or d e t e r m i n e d  under 

A c t i o n  434 of the NLC.

Sect i o n  53(3), however, is subject to controversy. The land 

ab.min iS ^ r a ^ ors have all the time been of the o p i n i o n  that 

E i t h e r  for a g r i c u l t u r e  nor for industrial purposes' m e a n s  that
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"tile land shall not als o  be used for building. However, this 

assumption was c h a l l e n g e d  in CLP Federal Territory v Garden City 

Development Berhad. In thi s  case the P r i v y  Council h eld that 

any land w h i c h  was a l i e n a t e d  before the comm e n c e m e n t  of the HLC, 

w&ich is not subject to any con d i t i o n  (neither for a g r i c u l t u r e  

nor for industrial p u r p o s e s ) , may be used for b u i l d i n g  p u r p o s e s  

Without the n e c e s s i t y  of a p p l i c a t i o n  for change of use, hence no 

premium s h o u l d  be imposed, It was no w  c lear that unless the State 

Authority a c t s  under s e c t i o n  54 of the NLC to impose a c a t e g o r y  

land use on the land in question, the land may n e i t h e r  be used 

f°r a g r i c ultural nor industrial purposes. But this does not mean 

^hat it cannot be used for erecting b u i l d i n g s  g e n e r a l l y  even 

after the c o m m e n c e m e n t  of the Code without there b e i n g  an 

Application for the i m p o s i t i o n  of the c a t e g o r y  ' b u i l d i n g 1. This 

ls what s e c t i o n  53(3) (ii) of the NLC i n t ended to provide for, 

ttore so in v i e w  of the fact that, in the case in question, the 

condition of use e n d o r s e d  on the title did not have the effect of 

Restricting the use of the land to a g r i cultural p u r p o s e s  only.

l a n d  l e g i s l a t i o n  a n d  l a n d  u s e  p o l i c y  u n d e r  t h e  n a t i o n a l  l a n d  c o d e

The v a r i e d  land use p a t t e r n s  for P e n i n s u l a r  M a l a y s i a  o u t l i n e d  

Above need some control to prevent the u n d e r - u t i l i s a t i o n  of land.

HLC w hich came into force in 1966, c o n t a i n s  n e w  p r o v i s i o n s  

wkich set a n e w  po l i c y  on land use for P e n i n s u l a r  Malaysia.

Under the M a l a y s i a n  T o r r e n s  system, the State A u t h o r i t y  may 

■^pose s u b s t antial r e s t r i c t i o n s  and c o n d i t i o n s  on the use of 

a ^ienated land. The i m p o s i t i o n  and r e g u l a t i o n  of s uch c o n d i t i o n s  

And r e s t r i c t i o n s  serve b oth as a kind of l i m i t a t i o n  on private 

Qwnership of land an d  as a means of control of land use. Among
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the r e s t r i c t i o n s  that may be imposed by the State A u t h o r i t y  

include s p e c i f y i n g  whether the land is to be used for 

agricultural, b u i l d i n g  or industrial purpose, the sub-division, 

partition and a m a l g a m a t i o n  of land, and comp u l s o r y  a c q u i s i t i o n  of 

land.
The FLC c l a s s i f i e s  land above the shore-line, se into town, 

village and coun t r y  land.—  In the case of land a l i e n a t e d  u nder 

the JTLC, 1965, a c a t e g o r y  of land will be e n d orsed on the issue 

document of title along with such expr e s s  c o n d i t i o n s  and 

restrictions in interest as may be imposed by the State A u t h o r i t y  

as it deems f i t . —  The three categories of land use under s e c t i o n  

52(1), NLC, 1965 are agriculture, building and industry. Under

the ne w  ame n d m e n t  to the NLC, (effective f r o m  25.3.85 till 

31.12.86) no land subject to the category of b u i l d i n g  may be 

disposed of or dealt with, except by a way of a charge or a

lien,—  to a no n - c i t i z e n  —  or foreign c o m p a n y - ’ without the

^  -i rr f thp State A u t h o r i t y . - 2 This p r o v i s i o nprior writ t e n  approval ox xne awi-e j  r

however was r e p ealed in 1987.
However, there is no such restriction on industrial l a n d . —  

In respect of land subject to the c a t egory of ag r i c u l t u r e  —  or 

to any c o n d i t i o n  requiring its use for any agricultural purposes, 

there is an absolute p rohibition on its disposal to and 

restriction on its dealings (except by way of a charge or a

lien)—  in favour of a non-ci t i z e n  or foreign c o m p a n y . —  Any

a c q u i sition of land in c o n t r a v e n t i o n  of any of the above shall be 

null and v o i d , —  (the above p r ovisions were only e f fective f r o m 

25.3.85 till 31.12.86 as it was repealed in 1986 vide A658).

The 3JLC is a unified law, and in order to achieve u n i f o r m i t y
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°f c l a s s i f i c a t i o n  of land use, the NLC m akes specific p r o v i s i o n s  

for the c o n v e r s i o n  of land a l i e n a t e d  before the c o m m e n c e m e n t  of 

the NLC into the present land use system. As for land a l i e n a t e d  

before the comm e n c e m e n t  of the NLC, until the State A u t h o r i t y

imposes a c a t e g o r y  of land use under section 54 of the Code.

Town/village land held under land office title and c o u n t r y  land 

which, i m m e d i a t e l y  before the commencement of the NLC 1965, is 

not subject to an e x p r e s s  con d i t i o n  re q u i r i n g  its use for a 

particular purpose will be s u b jected to an implied c o n d i t i o n  that 

it shall be use d  for a griculture p u r poses o n l y &e w h e r e a s 

town/village land held under Regis t r y  title, is subject to an 

implied c o n d i t i o n  that it shall not De used e i t h e r  for

Agricultural or industrial p u r p o s e s . 69 However, this does not 

render unlawful the c o n t i n u e d  use of any part of the land for any 

Agricultural or industrial purpose per m i t t e d  before the 

commencement of the NLC 1 965.70 For bu i l d i n g s  l a w f u l l y  e r e c t e d  

before the com m e n c e m e n t  of the NLC or erec t e d  a f t e r  its

commencement, the e r e c t i o n  of which would be lawful if the land 

was subject instead to the a p p r o priate c a t e g o r y  (namely 

'building'), is a lso a l l o w e d . 71 This has been d e c i d e d  by the 

Privy Council in G a r d e n  C i t y  D e v e lo p m e n t  B h d  v  C o l l e c t o r  o f  L a n d  

R e v e n u e  F e d e r a l  T e r r i t o r y .

There are p r o v i s i o n s  under the NLC wher e b y  the State 

Authority may a lter a n y  c a t e g o r y  of land use on a p p l i c a t i o n  by 

the r e g i s t e r e d  prop r i e t o r  of the land.73 Prov i s i o n s  are also made 

under the Code for the recission, amendment or i m p o s i t i o n  of any 

express c o n d i t i o n  or r e s t r i c t i o n  in interest in respect of the 

land.7 “1 A l t h o u g h  the State Authority, in a p p r o v i n g  an a p p l i c a t i o n
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in respect of an y  of the above matters, has the d i s c r e t i o n  to 

impose s u c h  c o n d i t i o n s  as it may think fit in a d d i t i o n  to the 

payment of a furt h e r  p r e m i u m  and the imposition of a n e w  r e n t , 75 

the Federal Court in P e n g a r a h  T a n a h  d a n  G a h a n ,  Vilayah 

Persekutuan v  S r i  L e m p a h  E n t e r p r i s e  S d n  B h d , hel d  that s u c h  

discretion of the State Aut h o r i t y  is not unfe t t e r e d  and that the 

c o nditions impo s e d  must be fair, reasonable and r e l a t e d  to the 

permitted d e v e l o p m e n t  of the land in question.

R E V  C L A S S IF IC A T IO N  O F  L A N D  USB

While r e t a i n i n g  the old s y s t e m  of c l a s s i f i c a t i o n  v i z .  town,

village and country, a n e w  t w o -fold s y s t e m  of land c l a s s i f i c a t i o n

was i n troduced under section 51 of the NLC to secure p r o p e r

control76 of future land development. The new s y s t e m  of land

_ -, , , _ rvn use that is a c c o r d i n g  to threec l a s s i f i c a t i o n  is n o w  b ased on use, °
_ , . . k ,h  iriine and industry. 7 7 W h e n  acategories, agriculture, buna, m g  j

category has been impo s e d  on land, that land must be used for the 

Purpose e n d o r s e d  in the title and no other, for example, if land 

is subject to the c a t e g o r y  agriculture, then that land must be 

fully c u l t i v a t e d  far o t h erwise u s e d  for agriculture) a n d  no part 

Of it may be used for a n on-agricultural purpose s uch as b u i l d i n g  

or industry. This int e n t i o n  is, however, nowhere e x p r e s s l y  s t a t e d  

except that it can be i n f erred only f r o m  a d e t a i l e d  s t u d y  of the 

provi s i o n s  of Part Seven. ™  S e c t i o n  5 2 ( 1 ) (b) of the N L C  indicate 

that w h e n  a c a t e g o r y  is imposed, the land a u t o m a t i c a l l y  b e c o m e s  

subject to c e r t a i n  c o n d i t i o n s  as spe c i f i e d  in v a r i o u s  s e c t i o n s  of 

that Part and it is by virtue of those c o n d i t i o n s  a l o n e  that 

Qffect is g i v e n  to "the above intention.

The n e w  s y s t e m  of c l a s s i f i c a t i o n  by c a t e g o r i e s  is dif f e r e n t
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in kind f r o m  the old s y s t e m  under the p r e v i o u s  L a n d  C o d e . 7 9 The 

classes s p e c i f i e d  in S e c t i o n  51 exist in their own. right and have

a general a p p l i c a t i o n to all lands, whereas the c a t e g o r i e s

specif ied in s e c t i o n of the NLC have no meani ng or e x i s t e n c e

e*cept in a s s o c i a t i o n with a l i e n a t e d  land, that is a c a t e g o r y

exists only if it is e n d o r s e d  on a document of title, This 

distinction, however, is of a c a demic interest only. It does not 

Prevent the two s y s t e m s  f r o m  w o r k i n g  h a r m o n i o u s l y  t o g e t h e r  and 

'the c a t e g o r y  s y s t e m  has bee n  d e s i g n e d  to operate w i t h i n  the 

framework of the older classification.

The method by w h i c h  land is c l a s s i f i e d  into town, vill a g e  an d  

country land is the same as under the p r e vious land laws eo that 

ls by d e c l a r i n g  a s p e c i f i c  s u r v e y e d  area to be a town or village, 

"^his is no w  done under S e c t i o n  11(d) of the NLC. C o u n t r y  land, 

however, does not need to be d e c l a r e d  as such. This is so because 

dy virtue of s e c t i o n  51(2)<c) of the NLC, any land above sea- 

^evel which is neit h e r  town nor village must n e c e s s a r i l y  be 

c°untry land.

^he I m p o s i t i o n  O f  C a t e g o r i e s

The p r i n c i p l e s  u n d e r l y i n g  the p r o v i s i o n s  r e s p e c t i n g  

categories are: ei

(a) Control of develo p m e n t  by these m eans is to be a p p l i e d  in 

all c ases of future alienation.

(b) It w ould be i n e q u itable for such s t ringent control to be 

a p p l i e d  to lands a l r e a d y  a l i e n a t e d  free f r o m  their 

1 i a b i 1 i t y .

The above p r i n c i p l e s  are e x p r e s s e d  in very general t e r m s  and 

heed to be q u a l i f i e d  by a furt h e r  two:
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(c> N o t w i t h s t a n d i n g  the v a l i d i t y  of p r i nciple (b) , it is 

n e v e r t h e l e s s  reas o n a b l e  to enable the State A u t h o r i t y  by 

a c o n s i d e r e d  act of policy, to e x t e n d  these c o n t r o l s  to 

lands a l r e a d y  a l i e n a t e d  p r o v i d e d  suc h  e x t e n s i o n  is 

subject to a p p r o p r i a t e  safeguards.

<d) Lands a p p r o v e d  for a l i e n a t i o n  under p r e v i o u s  land laws 

but in respect of w h i c h  title still remains to be issued 

under the NLC are a n a l o g o u s  with lands a l r e a d y  a l i e n a t e d  

and s h o u l d  be trea t e d  a c c o r d i n g  to principle (b) and not 

p r inciple (a) .

As m e n t i o n e d  earlier, c a t e g o r i e s  are c r e a t e d  by b eing 

6ndorsed upon d o c u m e n t s  of title. Chapter 2, Part 3 of the NLC 

specifies three d i f f e r e n t  c i r c u m s t a n c e s  by which in a c c o r d a n c e  

Wlth the p r i n c i p l e s  d e s c r i b e d  above, suc h  endors e m e n t  can be 

effected. These c i r c u m s t a n c e s  are shown in A p p e n d i x  4.1

It is to be n oted that the c i r c u m s t a n c e s  in these c a s e s  are 

entirely d i fferent in kin d  f r o m  those w hich are set out in 

Sectiona 52 and 54(1). B oth s e c t i o n s  will be c o n s i d e r e d  later 

when the actual p r o c e s s e s  of land development' and control are 

discussed.
The most c o m m o n  method of i m p l e m e n t i n g  the c a t e g o r y  s y s t e m  

which forms part of the land use policy, is that the c a t e g o r y  

Prescribed in the n o t i f i c a t i o n  is to be e n d o r s e d  on the document 

title (which was at the date of the notification, s tate land) 

which was at any subse q u e n t  date a p p r o v e d  for a l i e n a t i o n  

uhder s e c t i o n  79 of the NLC.

The p r o v i s i o n s  of this s e c t i o n  52 and its s u b s e q u e n t  sub- 

a c t i o n s  can have no a p p l i c a t i o n  to land a l r e a d y  alienated,
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whether u n d e r  p r e v i o u s  land laws or under the NLC, but a p p l y  only 

"to state land. S e c t i o n  52(2) does not, however, a p p l y  to all 

state land e x i s t i n g  at the date of notification. The f o l l o w i n g 

types of state land are s p e c i f i c a l l y  excluded:

<a) state land a l r e a d y  a p p r o v e d  for a l i e n a t i o n  under a 

p r e v i o u s  land law. e:2

<b> state land a l r e a d y  a p p r o v e d  for a l i e n a t i o n  under s e c t i o n  

79 of the NLC.

<c> state land which the State A u t h o r i t y d i r e c t s  shall not be

made subj e c t  to a c a t e g o r y S3

(d) state land w h i c h  has 1 at any p r e v i o u s  time been

i e n a t e d '

In respect of land w hich has r e v erted to the state on the

termination of a lease that the b u i lding t h e r e o n  may be in

good re p a i r or that i t may be under good c u l t i v a t i o n and

Capable of re-alienation. In s u c h  cases, the State A u t h o r i t y  

w°uld impose an a p p r o p r i a t e  c a t e g o r y  under s e c t i o n  52(3) of the 

Sometimes, however, the State A u t h o r i t y  may direct that no 

Category be e n d o r s e d  on the land title in c ases where it 

considers that e x p r e s s  c o n d i t i o n s  would be more e f f e c t i v e . B& This 

ls a p r o v i s i o n  of the greatest importance. S u c h  land may neit h e r  

agriculture, nor industrial nor buildings, suc h  as lands for a 

Pr ivate air field, a golf course, a race course and the like. In 

Such c a s e s  a n d  in any o t h e r s  in future, the i m p o s i t i o n  of a 

category w o u l d  be i n a p p r o p r i a t e  as control of d e v e l o p m e n t  must be 

Secured by ad hoc e x p r e s s  c o n d i t i o n s  and r e s t r i c t i o n  in interest 

According to s e c t i o n  120 of the NLC. The i m p o s i t i o n  of a c a t e g o r y  

as e x p l a i n e d  above is a mat t e r  of p o l i c y  for the State to
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determine when the s i t u a t i o n  arises. The State A u t h o r i t y  w ould 

dot exempt land f r o m  the b u r d e n  of a c a t e g o r y  if t hey c o n s i d e r e d  

that proper m e a s u r e s  of control were not o t herwise provided.

As d e s c r i b e d  above, there are five ways by which c a t e g o r y  of 

land use can be imposed. es W h i c h e v e r  is used, the r e s u l t s  are 

Precisely the same in all cases. However, linked to each 

category, there are p a r t i c u l a r  s t a t u t o r y  c o n d i t i o n s  and 

restrictions in interest which come into effect at the time of 

endorsement. Thus, the e n d o r s e m e n t  of a c a t e g o r y  upon a document 

title, the land in question, by virtue of S e c t i o n  5 2 ( 1 ) <b) NLC 

becomes subject to:

(a) that se r i e s  of implied c o n d i t i o n s  w hich is a p p r o p r i a t e  to 

the p a r t i c u l a r  c a t e g o r y  as s p e c i f i e d  in C h a p t e r  3 of Part 

S even of the NLC, and;

(b) those e x p r e s s  conditions, a p p r o p r i a t e  to that same 

c a t e g o r y  and as s p e c i f i e d  in C h a p t e r  4 of Part S even 

which the State A u t h o r i t y  may see fit to impose.

As st a t e d  earlier, at the c o m m e n c e m e n t  of the NLC, all 

alienated land in the c o u n t r y  will n e c e s s a r i l y  be held subject to 

c°ndit ions s p e c i f i e d  under p r e v i o u s  land laws, and will r e m a i n  so 

held until a d e c l a r a t i o n  is made by the State A u t h o r i t y  under 

s®ction 54(1) of the NLC. As such, there will be, for m any years 

1:0 come two s y s t e m s  with respect to c o n d i t i o n s  o p e r a t i n g  side by 

s ide, namely, that p r o v i d e d  u nder p r e v i o u s  laws and that p r o v i d e d  

udder these two c h a p t e r s  of the NLC. It is thus essential here to 

®Xamine in detail the d i f f e r e n c e  b e t w e e n  the two s y s t e m s  and to 

bistingu ish t h e m  carefully. The inno v a t i o n  in the NLC w hich was 

absent in the old land laws was the f o l l o w i n g  two p r i n c i p l e s  in
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respect of the s t a t u s  of expr e s s  and implied conditions, viz;

<a) as a general rule, expr e s s  condi t i o n s  take p r e c e d e n c e  to, 

and may overide or negate, any implied c o n d i t i o n  w hich 

may arise by reason of a category. <3‘7

(b) N o t w i t h s t a n d i n g  (a) above, the p a r t i c u l a r  c o n d i t i o n s  with 

respect to boundary marks and t heir preservation, implied 

in s e c t i o n  144 (which applies u n i v e r s a l l y  and is not 

rela t e d  to any category) take p r ecedence over, and may 

not be o v e r i d d e n  by, any express c o n d i t i o n  under s e c t i o n  

120(4) of the NLC.

I m p l i e d  C o n d i t i o n s  f o r  L a n d  s u b j e c t  t o  t h e  C a t e g o r y  A g r i c u l t u r e .

This is a n e w  pro v i s i o n  in the NLC and it was absent in the 

Previous land laws. In terms of land use policy, lands subject to 

category of ag r i c u l t u r e  will have the implied c o n d i t i o n s  as set 

°ut in A p p e n d i x  4 . 2 . ee

Besides implied conditions, land subject to the c a t e g o r y  of 

agriculture is bound by expr e s s  condi t i o n s  and r e s t r i c t i o n s  in 

i n t e r e s t . T h e  State A u t h o r i t i e s  therefore, are c o m p l e t e l y  

Unfettered in the d r a fting of e x p r e s s  c o n d i t i o n s  in the 

c i r c umstances d i s c u s s e d  a b o v e . 30

I m p l i e d  C o n d i t i o n s  F o r  L a n d  S u b j e c t  t o  t h e  C a t e g o r y  o f  B u i l d i n g

P r e vious land laws made no pro v i s i o n  for the a p p l i c a t i o n  of 

any implied b u i l d i n g  conditions. B u ildings then were r e g u l a t e d  

solely by e x p r e s s  c o n d i t i o n s  of any title. Thus, sect i o n  116 

<tfLC) is a ne w  provision. The main objective of this p r o v i s i o n  is 

^o ensure that b u i l d i n g  land must be used sol e l y  for b u i lding 

Purposes within a period of two years f r o m  the relevant d a t e . si 

This s e c t i o n  a l s o  s t i p u l a t e s  that no part of the land shall be
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used for a g r i c u l t u r a l  or industrial p u r p o s e s 92 and no such 

building shall be demolished, a l t e r e d  or e x t e n d e d  without the 

Prior consent in w r i t i n g  of the State A u t h o r i t y . 93

As a result of this n e w  provision, s e c t i o n  116(1) (d) (NLC)

Provides that a p r o p r i e t o r of the land i m m e d iately before his

lease expired, c o u l d not d e m o l i s h his bui l d i n g s  or o t herwise

reduce their value j ust before they revert to the State

Authority. This c o n d i t i o n  can only be e n f o r c e d  by a Court 

^ j u n c t i o n .  S e c t i o n  116(4) NLC sets out in detail the p u r p o s e s  

f°r which b u i l d i n g  land can be used. However, the State A u t h o r i t y  

p r escribe an y  purpose for which the b u i l d i n g  land can be 

used, by rules under s e c t i o n  14, NLC, d e p e n d i n g  on the

c ircumstances of a n y  p a r t i c u l a r  case.

As rega r d s  the e x p r e s s  c o n d i t i o n s  and r e s t r i c t i o n s  in 

interest for land under the c a t e g o r y  of building, the State 

Authority is g i v e n  wide powers e n a b l i n g  it to impose vari o u s 

conditions with respect to the area, design, the d ates of 

commencement of the b u i l d i n g  and so on.ai

AjDpJfed C o n d i t i o n s  f o r  L a n d  S u b j e c t  t o  t h e  C a t e g o r y  o f  I n d u s t r y

The whole s e c t i o n  of 117 is e n t i r e l y  new. The t e r m  industry 

relates more to ‘h e a v y  industry' or large scale c argo and g oods 

T r a n s p o r t . However, by virtue of S e c t i o n  117(1) (a) (v) the State 

Authority c ould p r e s c r i b e  p u r p o s e s  of a b o r d e r - l i n e  nature. 95

The implied c o n d i t i o n s  as to the use of a l i e n a t e d  land w hich 

ls subject to the c a t e g o r y  of industry, as p r e s c r i b e d  by s e c t i o n  

1^7 NLC are s h o w n  in A p p e n d i x  4.3.

Thus, the land use p o l i c y  p r o v i d e d  by the Code e n a b l e s  the 

State A u t h o r i t y  to e n j o y  not only the land that r e v e r t s  to it on
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the e x p i r y  of the lease but also w h a t e v e r  b u i l d i n g s  or 

installations that were built by the p r e v i o u s  owner.

However, it is to be n o t e d  that industrial land can a lso be 

used for the p r o v i s i o n  of educational, medical, sanitary, or 

ether welfare f a c i l i t i e s  or for any purp o s e  the State A u t h o r i t y  

t hink fit to authorise.

Change o f  U s e  o f  L a n d

Under s e c t i o n  124 NLC, the p r o p r i e t o r  of a l i e n a t e d  land may 

aPply to the State A u t h o r i t y  for the a l t e r a t i o n  or the i m p o s i t i o n  

any c a t e g o r y  of land use, the r e s c i s s i o n  or a m e n d m e n t  of any 

eXpress c o n d i t i o n  or r e s t r i c t i o n  to enable h i m  to use or deve l o p  

land for p u r p o s e s  other than those c u r r e n t l y  a l l o w e d  or the 

imposition of a r e s t r i c t i o n  in interest. For example, a piece of 

■'■and p r e v i o u s l y  a l i e n a t e d  for the purpose of p l a n t i n g  cocon u t s  

no w  be more b e n e f i c i a l l y  used for building. This p r o c e s s  is 

known as conversion. U nder sect i o n  124(5) of the NLC, the State

Authority is e m p o w e r e d to direct the a p p i i c a n t - p r o p r i e t o r to

comply with suc h  other r e q u i r e m e n t s as the State A u t h o r i t y may

tEink fit. However, the d i s c r e t i o n of the State A u t h o r i t y to

impose such c o n d i t i o n s as it deems fit is not unfettered. The

conditions imposed must be fair, r e a s o n a b l e  and be r e l a t e d  to the

Permitted de v e l o p m e n t  of the land in question. (See Pengarah

T&nah Dan Galian, IVi 1 ayah Fersekutuan v Sri Lempah Enterprise Sdn

■Bid,3 «) jn addition, the Federal Court r uled that the Land

Executive C o m m i t t e e  doe s  not have the p ower to make the

Proprietor give up its f r e e h o l d  title an d  receive in excha n g e  a 
9<v~year lease as a c o n d i t i o n  for the approval of c o n v e r s i o n  of 

■*-and u s e . 3-7
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CO M PULSO RY u s e  o f  l a m b  t h r o u g h  l a n d  a c q u i s i t i o n  l e g i s l a t i o n

In P e n i n s u l a r  Malaysia, a u n i f o r m  L and A c q u i s i t i o n  A c t 33 was 

passed in 1960 by the M a l a y s i a n  P a r l i a m e n t "  under Arti c l e  76(4) 

the Federal Constitution, w h i c h  p r o v i d e s  that P a r l i a m e n t  ca n  

^ake laws in resp e c t  of any ma t t e r  in the State List for the 

Purpose of p r o m o t i n g  u n i f o r m i t y  of the laws of two or more 

states. T h i s  act r e p e a l s  p r e v i o u s  state l a w s ’00 w h i c h  were b a s e d  

Qtl the Indian Act of 1894. 101

Parl i a m e n t  ha d  to pass the L and A c q u i s i t i o n  Act in o rder to

comply wit h  Arti c l e  13 of the Federal C o n s t i t u t i o n  as d i s c u s s e d

earlier in C h a p t e r  3. Therefore, the right of o w n e r s h i p  of

property a n d  its use, is one of the basic ri g h t s  a s s u r e d  to

everyone <citi zen or non-citizen) d o m i c i l e d  in Malaysia, under

Article 13 of the Constitution. However, the Lan d  A c q u i s i t i o n

I960, al l o w s  the g o v e r n m e n t  to acqu i r e  land for a n y  public

Purpose ( 1 02 for pu b l i c  u t i l i t y  or for the purpose of m i n i n g  or

tor residential, agricultural, commercial or industrial

Purposes.103 The justification for giving the State Authority
SUch a p o w e r  is best s u m m e d  up by B K M u k h e r j e e  J in C h a r a n j i t

C a j  v  U n io n  o f  I n d i a ' a s  follows:

"It is a right inherent in every sovereign to take and appropriate 
private property belonging to individual citizens for public use. This 
right, which is described as eminent domain, in American law, is like the 
power of taxation, an offspring of political necessity and it is supposed 
to be based upon an implied reservation by Government that property 
acquired by its citizens under its protection may be taken or its use 
controlled for public benefit irrespective of the wishes of the 
owner. 1oe"

There are two ways by which alienated land can be obtained 
Tor development projects, either by way of compulsory acquisition 
as mentioned above or by direct purchase’os from the proprietor.
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in most cases, the g o vernment policy has been to acquire 

nlienated l a n d . 1 By way of c o m p u l s o r y  acquisition, the land can 

be obtained eve n  if the p r o p r i e t o r  does not agree to sell it at a 

certain price and no b a r g a i n i n g  over the price is necessary. 

However, by virtue of s e c t i o n  37(1) of the Lan d  A c q u i s i t i o n  

Act,I960, the land owner may appeal over the d e c i s i o n  of the DLA 

as regards the c o m p e n s a t i o n  a w a r d e d  by the DLA, to the High Court 

and s u b s e q u e n t l y  to the Supreme C o u r t , 1oe (see for example, Bukit 

R&Jah Rubber Co Ltd v Collector of Land Revenue, Klang;'0^ Ng 

Tlou Hong v Collector of Land Revenue, Gombak' 1 ° and Collector 

Land Revenue, Kuantan v Noor Chahaya Binte Abdul Majid'' 1 1 . 

These cases d e f i n e d  market value in d e t e r m i n i n g  c o m p e n s a t i o n  

as the price that an owner w i l l i n g  and not o b l i g e d  to sell might 

reasonably expect to obtain fro m  a will i n g  pur c h a s e r  with w h o m  he 

Was b a r g a i n i n g  for the sale and purchase of the land, that is, 

the price that would be paid by a will i n g  p u r c h a s e r  to a w i l l i n g  

seller, where bot h  are a c t u a t e d  by the busin e s s  p r i n c i p l e s  

prevalent at the time in the locality.

In a c q u i r i n g  land for federal purposes, the State A u t h o r i t y  

disagree with the request of the Federal D e p a r t m e n t  /Agency 

acquire land for its use, for whate v e r  reason. Nevertheless, 

that land is still needed by the Federal Government, the 

federal G o v e r n m e n t  may invoke the p r o v i s i o n s  of Article 83(5) of 

The C o n s t i t u t i o n  by r e q u i r i n g  the state gover n m e n t  to acqu i r e  it 

CoinP u lS orily and the state g o vernment has to co m p l y  to that 

request. Thus far, Article 83(5) of the C o n s t i t u t i o n  has not yet 

keen invoked. It is to be noted that the subse q u e n t  failure to 

^ k e  use D f the ia n ,i f or the purpose it was o r i g i n a l l y  a c q u i r e d
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does not i n v a l i d a t e  the a c q u i s i t i o n . 113 

P r o b le m s  I n  L a n d  A c q u i s i t i o n  P r o c e s s

Land a c q u i s i t i o n  is one of the most c o n t roversial a r e a s  of 

land administration. V ery often, it has t u r n e d  into a m ajor 

Political issue e s p e c i a l l y  ove r  the issue of 'unfair

c o m p e n s a t i o n ' , d e l a y s  in the payment of c o m p e n s a t i o n  a n d  the 

loss of a g r i c u l t u r a l  land by f a r m e r s , 1,4 Some of the p r o b l e m s  of 

compensation an d  land value are e x p l a i n e d  in A p p e n d i x  4.4.

Anot h e r  issue is the p r e f e r e n c e  of the government to a c q u i r e  

land wi t h i n  M a l a y  reservations, because of its lower value 11E or 

as a c o n s e q u e n c e  of the nee d  to b ring gove r n m e n t  p r o j e c t s  to the 

rural population, an d  most of the lands in rural areas are M alay 

reservations. The Federal Constitution, however, p r o t e c t s  the 

^.lay r e s e r v a t i o n s  in s u c h  a way that if M a l a y  r e s e r v a t i o n  land 

a c q u i r e d  for pu b l i c  purposes, an equal are a  of the same 

quality an d  in the same l o c a l i t y  s h o u l d  be d e c l a r e d 11G as a M a l a y  

reservation. As a result of the a c q u i s i t i o n  process, much of the 

*klay R e s e r v a t i o n  lands were lost (as s hown in A p p e n d i x  4.6) as 

“^riy state g o v e r n m e n t s  d i d  not replace the a c q u i r e d  land as 

required by arti c l e  8 9 ( 3 ) <c) of the Constitution.

In 1985, the L a n d  A c q u i s i t i o n  A c t , 117, was a m e n d e d  to provide 

^kat a f f e c t e d  farm e r s  w ould be c o m p e n s a t e d  w i t h  an a l t e r n a t e  

Piece of a g r i c u l t u r e  land el s e w h e r e  t o g e t h e r  with m o n e t a r y  

compensation, instead of g i v i n g  t h e m  a lump s u m  of m o n e y  w hich 

^i<i not last ver y  l o n g . 11®

Another p r o b l e m  w h i c h  a f f e c t s  the farmers is that land 

acqui s i t i o n  o ften r e s u l t s  in a n  a g r i c ultural lot b e i n g  s u b ­

divided a n d  f r a g m e n t e d  into two or more u n e c o n o m i c  pieces,
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e s p e c i a l l y  so by the c o n s t r u c t i o n  of i r r i g a t i o n  c a n a l s  a n d  

r o a d s . 119 Similarly, partial a c q u i s i t i o n  of land has in man y 

cases r e n d e r e d  the r e m a i n i n g  lot usel e s s  an d  idle.

t h e  r o l e  o f  l a n d  u s e  p o l i c y  i n  p l a n n in g

Land use p l a n n i n g  u s u a l l y  invol v e s  g o v e r n m e n t  at one level or 

another; an d  is u s u a l l y  c o n c e r n e d  with r e c o n c i l i n g  the g o a l s  and 

objectives of i n d i v i d u a l s  and g r o u p s  in society. L a n d  use 

Planning r e f l e c t s  d i f f e r e n c e s  in goals b e t w e e n  i n dividual land 

users and the n a t i o n  as a whole, or broad gr o u p s  w i t h i n  i t . 120

In the case of Malaysia, perfect physical p l a n n i n g  of the use 

°f land will not en s u r e  the s u c c e s s  of the NEP 121 w i t h o u t  a 

sound land use p o l i c y  a n d  an ef f e c t i v e  i m p l e m e n t a t i o n  m a c h i n e r y  

a t the federal and state levels. Even t h o u g h  land use is a state 

^ f t e r ,  the federal g o v e r n m e n t  by virtue of its control of 

‘fcvelopment fund, plays a major role in d e t e r m i n i n g  the land use 

Policy e s p e c i a l l y  at the regional level as regards, i n t e r  a l i a  

new town centres, h o u s i n g  a n d  h uman settlement.

Another way in w hich land use po l i c y  can influence p l a n n i n g  

*s t h r o u g h  the d i s t r i b u t i o n  of o w n e r s h i p  of r e s i d e n t i a l  

P r e m i s e s . 122 Politically, land use p o l i c y  may be u sed in the 

service of the p o litical obj e c t i v e  of d i s t r i b u t i n g  v otes in any 

one p a r t i c u l a r  are a  by s i m p l y  a p p r o v i n g  a p p l i c a t i o n  for h o u s e s  to 

any part icular g r o u p  or r a c e . 123

Thus, the direct role p l a y e d  by land use p o l i c y  in p l a n n i n g  

that land use p o l i c i e s  are d e s i g n e d  "to give direction, 

ooherence an d  c o n t i n u i t y  to the c o u r s e s  of action, for w h i c h  the 

^e c ision m a k i n g  b o d y  is r e s p onsible." 12A
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TH E p r e s e n t  p r a c t ic e  o f  l a n d  u s e  p o l ic y  a t  s t a t e s  a n d  f e d e r a l  

l e v e l s

The e v o l u t i o n  of the land use p o l i c y  is linked wit h  the 

evolution of t own a n d  c o u n t r y  p l a n n i n g  in Malaysia. As m e n t i o n e d  

earlier, land use po l i c y  is g o v e r n e d  by the land l e g i s l a t i o n  a n d  

Planning legislation.

M a l a y s i a n  land use p l a n n i n g  was imported f r o m  B r i t a i n  in the 

early 2 0 t h  C e n t u r y  as B r i t a i n  was t hen a leading c o u n t r y  in the 

evolution of its u rban p l a n n i n g  system, both as i n n o v a t o r  an d  as 

exporter. 12iS

In Malaysia, land an d  p l a n n i n g  le g i s l a t i o n  play a neutral 

r°le in the i m p l e m e n t a t i o n  of land use po l i c y  in planning. It is 

^ke po l i c y  ma k e r s  at v a r i o u s  levels (federal, s t a t e s  an d  

district) who decide on the land use p o l i c y  best s u i t e d  to a 

Particular area or region, a f t e r  tak i n g  into c o n s i d e r a t i o n  the 

Variables p r e v a i l i n g  in the social, e c o n o m i c  and political fabric 

the country.

In a d d i t i o n  to the land le g i s l a t i o n  and p l a n n i n g  laws, the 

iand use p o l i c y  in P e n i n s u l a r  Malaysia, is d e t e r m i n e d  by two 

°ther authorities: the State A u t h o r i t i e s  (the State EXCOs) an d 

^de National L a n d  Council.

Land use p o l i c y  in M a l a y s i a  r e f l e c t s  the o p e r a t i o n  of the

^r®e e n t e r p r i s e  e c o n o m i c  policy. In the context of a g r i c u l t u r e  
i o y* example, this p o l i c y  leaves the land owner a n d / o r  the land 

°Perator m u c h  f r e e d o m  of choice in respect of the a g r i c u l t u r a l  

a°tivity he wis h e s  to pursue. Private i n d i v i d u a l s  or 

°rS a n i s a t i o n s  w i t h  large capital and techn o l o g i c a l  backing, 

W e lcome the p o l i c y  as it has e n a b l e d  t h e m  to d e v e l o p  the land
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very r a p i d l y  for the p r o d u c t i o n  of s u c h  export o r i e n t e d  

commodities as rubber and p a l m  oil.

The National Land Council e x i s t e d  a n d  f o r m u l a t e d  land use 

Policies for i m p l e m e n t a t i o n  by the state g o v e r n m e n t s  well before 

the co m i n g  into force of the NLC. The first such policy, 

formulated in 1 9 5 8 12e was p r e d i c a t e d  on the agr e e m e n t  of the 

federal and state g o v e r n m e n t s  to u n dertake large scale land 

development by o p e n i n g  up vi r g i n  lands and state lands a d j o i n i n g  

the e x i s t i n g  village lands. S u bsequent r e s o l u t i o n s  by the NLC in 

i960 m o d i f i e d  the p r e v i o u s  r e s o l u t i o n  on land d e v e l o p m e n t  po l i c y  

and s t r a t e g y . 12:7 The most signif i c a n t  change in the p o l i c y  is to 

stop the further release of land to private i n d i v i d u a l s  and 

Drg anisations (except pocket land alienation) int e n d i n g  to

develop u n a l i e n a t e d  land for agricultural p u r poses except on a 

Joint venture basis with the government. Suc h  lands are now 

reserved e x c l u s i v e l y  for the use of gove r n m e n t  s p o n s o r e d  land 

development a g e n c i e s  such as FELDA, FELCRA, RISDA, SEDCs, 

R^A s and others e s t a b l i s h e d  for the purpose of p r o v i d i n g  and 

lDanaging land for the landless and those w ith u n e c o n o m i c - s i z e d  

foldings or to r e h a b i l i t a t e  and replant h o l d i n g s  w h i c h  have 

deteriorated thro u g h  lack of capital, m o d e r n  input, m a n p o w e r  or 

®snagement capability.

The Council has also defined a m i n i m u m acreage for an

ecQnomic-sized h o l d i n g  in its 29th M e e t i n g  in 1976. 12e It has

also fixed an o p t i m u m  size holding for rubber land in its 30th

f e t i n g 129 in 1977.

As r e g a r d s  mining, the land use p o l i c y  and its control of 

mining o p e r a t i o n  are r e g u l a t e d  by the M i n i n g  E n a c t m e n t s  of eac h
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state. However, the Council has f o r m u l a t e d  a few a m b i g u o u s  

Policies as r e g a r d s  p r o s p e c t i n g  for tin a n d  m i n i n g  in the M alay  

Reservation l a n d . 130 In a paper (Paper N o . 9/1958), the Council 

kas f o r m u l a t e d  a general outline on land use for min i n g  w i t h  the 

°bjective of e n c o u r a g i n g  both the federal and state g o v e r n m e n t s  

aild individual or c o m p a n i e s  to e m b a r k  on mining, e s p e c i a l l y  for 

tin ore.

With respect to the use of Malay reserve land for mining 

purposes, the C o u n c i l ' s  r e s o l u t i o n s  were meant to provide 

•opportunity to M a l a y  i n d i v i d u a l s  and M a l a y  c o m p a n i e s  to open up 

ffllning operations. With regard to p r o s p e c t i n g  in M alay reserve 

^and, the Council d e c i d e d  that only the Mi n i n g  D e partment sh o u l d 

Carry out s u c h  an o p e r a t i o n  with federal g o vernment funding. The 

state g o v e r n m e n t s  s h o u l d  e n courage the a p p l i c a t i o n  for mi n i n g  

•*-and by c h o o s i n g  a r e a s  of land suitable for m i n i n g . 131

The Council also e s t a b l i s h e d  po l i c y  g u i d e l i n e s  as to the 

use of iancf for m i n i n g  p u r p o s e s  in forest reserve areas. 133 The 

Council d e c i d e d  that mi n i n g  s h o u l d  only be a l l o w e d  in a forest 

r®serve area as a last resort and only if it does not spoil the 

erivi r o n m e n t . In r e l a t i o n  to forest reserve a reas w hich have been 

^°Sged, p r o s p e c t i n g  for m i n e r a l s  s h o u l d  be u n d e r t a k e n  as s o o n  as 

practi c a b l e  a n d  if m i n e r a l s  are found thereon, the area 

stould be m i n e d  as s oon as possible. However, at the en d  of the 

lining operation, s u c h  a r e a s  s h o u l d  be d e c l a r e d  a g a i n  as a forest 

reServe.
In 1963, the Council a d o p t e d  a ne w  po l i c y  p r e d i c a t e d  on the 

a8reement of bot h  the state and federal g o v e r n m e n t s  to a l l o w  off 

S^0re m i n i n g 133 limited, in the first instance to the s h o r e s  of
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Malaysian waters only. However, the government may a l l o w

prospecting for m i n e r a l s  outside the territorial wa t e r s  of 

^ l a y s i a ,  p r o v i d e d  that the c o m p a n i e s  c o n c e r n e d  pay the cost of 

any s e c u r i t y  p r e c a u t i o n  required. 13il

As a result of Council paper H o . 41/69, the C o n t i nental Shelf 

Act 1966, was e n a c t e d  to regulate the issuing of licences for 

Prospecting and m i n i n g  in open sea beds. The Act g i v e s  the 

licensee rights over the sea in the licensed area other t h a n  such 

rights as may be n e c e s s a r y  for c a r r y i n g  out its o p e r a t i o n s  under 

bbe licence and o b t a i n i n g  the m i n e r a l s  spe c i f i e d  ther e i n  f r o m  the 

licenced area in a proper and efficient manner other t han such 

rights as may be e x p r e s s l y  men t i o n e d  in the l i c e n c e . 135

Some state g o v e r n m e n t s  (Negri Sembilan, Pahang, Federal 

Territory) have e a c h  issued a state land policy d o c ument which 

Sets out i n t e r  a l i a  g u i d e l i n e s  for the use of land in the states. 

^Ae Negri S e m b i l a n  po l i c y  for e x a m p l e , allows unused or idle state 

^-and in town a r e a s  to be a l i e n a t e d  to agenc i e s  or bodies a p p r o v e d  

ky the state gover n m e n t  (on c o n d i t i o n  that there is a r e s t r i c t i o n  

ln interest on the title or that s uch land is d e c l a r e d  as Malay 

^eservation l a n d ) . 135 The State G overnment of Negri S e m b i l a n  has 

So r e s t r i c t e d  the use of Malay reserve land in the state for 

PubÜ c  purpose unless a r e p l a c e m e n t  is found t h e r e a f t e r  within 

QHe year of it b e i n g  acquired. 1 Other details of the land use 

P°licy of Negri S e m b i l a n  are s h o w n  in A p p e n d i x  4 . 5 . P a h a n g  land 

Use pol i c y  is set out in detail in A p p e n d i x  4 . 7 . 133

The K edah g o v e r n m e n t  policy as regards TOLs is that it will 

nQt issue any more ne w  TOLs to n o n - M a l a y s 133 in M alay r e s e r v a t i o n  

^aiid but will r e n e w  the TOLs which have bee n  issued to
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fron-Malays in special circumstances. Nevertheless, the state 

government may r e p o s s e s s  suc h  lands if the y  are n e e d e d  for public 

use.
The mai n  p r o b l e m  facing the Federal T e r r i t o r y  is h o w  to get 

^and for r esidential p u r p o s e s  for its i n c r e a s i n g  p o p u l a t i o n  and 

for rese t t l e m e n t  of the e x i s t i n g  400,000 illegal s q u a t t e r s 1AO on 

state land. Therefore, the impetus of its land use p o l i c y  is to 

utilize the a v a i l a b l e  state land fully for hous i n g  squatters. 1,11 

P O L IC Y  CH ANG ES.

During the F o u r t h  M a l a y s i a n  Plan (4MP) period (1981-1985), 

development A g e n c i e s  ei t h e r  i n d i vidually or in joint v e n t u r e s  

together d e v e l o p e d  a total of 270,594 acres of land for 

a£ricultural use, as shown in Tables 3.4 and 3 . 6 . 1 ̂  For the

Second and Third M a l a y s i a n  Plan period (1971-1980), a total of 

^30, 161 h e c t a r e s  of land was d e v e l o p e d  for a g r i c ultural use. 143 

^  this rate of development, there w o u l d  be a furt h e r  four

0lU i o n  a c r e s 1'1'1 d e v e l o p e d  for a g r i c u l t u r e  by the year 2000.

Considering that by 1980 there would still be some 16 mill i o n 

acres of land s u i table for agricu l t u r e  in the country, the 

development of the 4 million acres by the end of the c e n t u r y 

W°uld still leave 12 m i l l i o n  acres a v ailable for future

development. 1 '1S
A v a i l a b i l i t y  of land for agricultural use would t h e r e f o r e  not 

a p r o b l e m  for the next 20 to 25 years. The c a p a c i t y  of the 

lous g o v e r n m e n t - s p o n s o r e d  land d evelopment a g e n c i e s  will also 

n°’*: be a problem, j u d g i n g  by past p e r f o r m a n c e  and present 

Capabilities. As s p e c i f i e d  in the Land (GSA) Act 1960, the

Prssent land d e v e l o p m e n t  pol i c y  is to give eac h  s e t t l e r  a share
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the land but not to s p e c i f y  which p o r t i o n  of the land to be 

owned. Thus, the n e w  p o l i c y  is based on 'use' r a t h e r  than 

'ownership'. In thi s  way, diffe r e n c e  in p r o d u c t i v i t y  of the land 

throughout a scheme does not pose a p r o b l e m  as e v e r y  s e t t l e r  gets 

ari equal share of the p r o c e e d s  of the whole scheme. The p r o b l e m s  

sub-division, f r a g m e n t a t i o n  and multiple o w n e r s h i p  are also 

avoided by the A c t . 1

In recent years, the land use po l i c y  has been m o d i f i e d  in 

^-ine with the g o v e r n m e n t ' s  i n t ention to d i v e r s i f y  the

agricultural base to achieve import substitution, improv e m e n t  of

export trade and p r o d u c t i o n  of st r a t e g i c  c o m m o d i t i e s  thro u g h  

the efforts of the small farmers who in turn can derive grea t e r  

benefits f r o m  the in c r e a s e d  p r o d u c t i v i t y  per unit of land. In 

order to realise the d i v e r s i f i c a t i o n  objective, land use policy 

has i n c o r p o r a t e d  the concept of i n t e n s i f i c a t i o n  of land use, 

aimed at e x p l o i t i n g  the o p t i m u m  p r o d u c t i o n  c a p a c i t y  of the land 

e fther t h r o u g h  multiple a n d / o r  rotational c r o p p i n g  or ne w 

Cr°Pping, 1 ^  For p a d d y - g r o w i n g  areas, double c r o p p i n g  is

encouraged thro u g h  the p r o v i s i o n  of drainage and i r r i g a t i o n 

facilities. For other areas, for example, the Johor Barat Project 

a r e a . drainage i m p r o v e m e n t s  are aimed at f a c i l i t a t i n g  inter- 

Cr°Pping of coconut with cocoa, coffee, and bananas, b e s i d e s  the 

integration of d airy farming. In the RDAs areas, the

lTlf rastruct ure, serv i c e  a m e n i t i e s  and other f a c i l i t i e s  inc l u d i n g  

Credit can be p r o v i d e d  in c e n t r a l i s e d  locations c o n s i s t i n g  of one 

large urban centre or a nu m b e r  of s m a l l e r  cent r e s  s t r a t e g i c a l l y  

located. Finally, it has been n oted that the present land use 

Policy has, as will be d i s c u s s e d  in detail in C h a p t e r  5, had
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limited s u c c e s s  in e r a d i c a t i n g  poverty.

On the other hand, the present land use p o l i c y  for t own land 

not c o n d u c i v e  to imp r o v i n g  the lot of the b u m i p u t r a  and other 

low income gr o u p s  or communities. In most cases, these g r o u p s  are 

forced to sell the town lands they own because of the h igh cost 

°f d e v e l o p i n g  of suc h  land and the i n ability to obtain funds for 

tkis purpose. These reas o n s  have led to many M a l a y  land owners 

°f Malay reserve land sell i n g  or m o r t g a g i n g  t heir land to non- 

^ l a y s . 1 S o m e t i m e s  the a p p r o v e d  g o vernment a g e n c i e s  s u c h  as 

^ A ,  or the S EDCs also buy such lands for such c o m m e r c i a l  and 

business v e n t u r e s  as hous i n g  s c h e m e s  or the e r e c t i o n  of b u s i n e s s  

complexes of t heir own. These residential and s hop ho u s e s  are 

later offe r e d  for sale on the open market. Ver y  o ften the 

Previ o us owners are unable to buy t h e m  as they do not have the 

requisite financial means.

A s s e n t  f o r k s  o f  l a n d  u s e  c o n t r o l

hand is subject to vari o u s  kinds of control over its use and

development. 1 What follows is a d i s c u s s i o n  of the present 
£
°rms of control on land use po l i c y  c u r r e n t l y  use d  in P e n i n s u l a r  

Malaysia under p l a n n i n g  and land legislation.

C ° n t r 'o l  U n d e r  P l a n n i n g  L e g i s l a t i o n .

The e a r l y  forms of control on land use and control of 

sub-division of land are still extant. In fact, Part IX of the 

T°wn Bo a r d s  Ena c t m e n t  <FMS Cap. 137) is still in, force in the 

former FMS, the S t r a i t s  Settlements, Kedah and Perlis. Similarly, 

Part XX of J ohor E n actment No. 118, Part VIA of the K e l a n t a n  

Municipal Enactment, 1938 and Part IX of the T r engganu Town 

boards E n actment 1936, are still in force in the r e s p e c t i v e
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states.

P l a n n i n g  control on the other han d  is ve s t e d  in local 

authorities. As on 1st J a n u a r y  1981, in all s t a t e s  (except 

Pahang) local a u t h o r i t i e s  have b een r e o r g a n i s e d  u n d e r  the Local 

Government Act 1976. 1 so The r e o r g a n i s a t i o n  t o o k  the forms of 

changing t heir n a m e s  to e i t h e r  Municipal or District C o u n c i l s  an d  

increasing t h e i r  a r e a s  of jurisdiction. The M u nicipal C o u n c i l s  

are m a i n l y  for S tate C a p i t a l s  and large u r b a n  areas. The rest of 

the r e o r g a n i s e d  a u t h o r i t i e s  are the District Councils. T heir  

areas are i n c r e a s e d  by e x t e n d i n g  t heir b o u n d a r i e s  to cover 

s urrounding lands which were f o r merly outside their control. 

However, exc e p t  for Penang, Malacca a n d  Kedah, not all other 

states are u nder a local a u t h o r i t y . 1S1

Kuala Lu m p u r  got its c ity sta t u s  in 1972. F r o m  1970, it has 

^a d a n e w  p l a n n i n g  law k n o w n  as the E m e r g e n c y  E s s e n t i a l  P o w e r s  

O r d in a n c e , No. 46 of 1970. This was r e - e n a c t e d  as the C i t y  o f  

K u s l a  L u m p u r  ( P l a n n i n g )  A c t  1 9 7 3 .  The p r o v i s i o n s  of these two 

laws are almost similar. In 1974, Kuala Lumpur became a Federal 

territory wit h  an i n c r e a s e d  area of 94 square miles. Now, the 

^ t y  of Kuala L u m p u r  (Planning) Act 1973 is in force in all this 

area. U n d e r  Part V of the 1973 Act, no d e v e l o p m e n t  is to take 

P^-ace on a n y  land except u n d e r  a p l a n n i n g  permission. The same 

^art of the Act p r o v i d e s  that an en f o r c e m e n t  notice c a n  be se r v e d  

°h any p e r s o n  c a r r y i n g  out d e v e l o p m e n t  without p e r m i s s i o n . 152

Under FMS C a p . 137, w hen a tow n  plan is in force, a land owner 

^as an a u t o m a t i c  right to change the use of a b u i l d i n g  as 

■LllUicated in the plan. Wher e a s  u nder the 1973 Act, p l a n n i n g
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permission n e e d s  to be o b t a i n e d  for any change of use w h e t h e r  or 

not the n e w  use is in c o n f o r m i t y  with the d e v e l o p m e n t  plan. The 

definition of 'development' u nder the 1973 Act has r e n d e r e d  some 

batters subj e c t  to p l a n n i n g  control t han u n d e r  the FMS C a p . 137 

which was c o n f i n e d  only to n e w  b u i l d i n g  a n d  s u b - d i v i s i o n  of land.

Part VI of the 1973 Act p r o v i d e s  for a d e v e l o p m e n t  ch a r g e  to 

de levied on the increase in value of land e n j o y e d  by a pe r s o n  

Setting p l a n n i n g  p e r m i s s i o n  w h i c h  al l o w s  d e v e l o p m e n t  over a n d  

above that e n v i s a g e d  in the d e v e l opment plan. The d e v e l o p m e n t  

charge is als o  levied to relieve the Kuala Lum p u r  local a u t h o r i t y  

from the financial bu r d e n  of p r o v i d i n g  s p a c e s  for car p a r k i n g . 1S3

In 1982, a n e w  p l a n n i n g  law for Kuala Lumpur k n o w n  as the 

Pederal T e r r i t o r y  (Planning) Act 1982 was enacted. The 

s ignificant d i f f e r e n c e  b e t w e e n  the 1973 Act and 1982 Act is that 

the d e v e l o p m e n t  p lans p r o v i d e d  for in the latter Act are b a s e d  on 

the ne w  s t r u c t u r e  and local p lans for the c i t y  of Kuala Lumpur.

As for o ther parts of P e n i n s u l a r  M a l a y s i a  in 1976, the Town 

atLd C o u n t r y  P l a n n i n g  Act (1976) was e n a c t e d  to repl a c e  the 

va rious e a r l i e r  e n a c t m e n t s  to provide for the proper control a n d 

reg u l ation of t o w n  and c o u n t r y  p l a n n i n g  in local a u t h o r i t y  a reas 

through the p r e p a r a t i o n  of s t r ucture an d  local plans. The main 

difference b e t w e e n  the 1976 Act and the C i t y  of K uala Lumpur 

P l a n n i n g )  Act 1973 or the Federal T e r r i t o r y  (Planning) Act 1982 

ts that under the former Act of 1976, a local a u t h o r i t y  cannot 

S^ant p l a n n i n g  p e r m i s s i o n  if the de v e l o p m e n t  in respect of w hich 

the p e r m i s s i o n  is applied, c o n t r a v e n e s  an y  p r o v i s i o n  of the 

development plan. 1 This, therefore, m a k e s  the land use 

CQdtrol s y s t e m  u n d e r  the 1976 Act inflexible.
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As on 31st August 1981, the states which have brou g h t  into

effect the p r o v i s i o n s  of the 1976 Act r e l a t i n g  to d e v e l o p m e n t

Plans (Part III) are Johore (for the J o h o r  Bharu Municipality), 

Negri S e m b i l a n  (for the S e r e m b a n  Municipality), P e r a k  and

Trengganu. As for d e v e l o p m e n t  control and the d e v e l o p m e n t  charge 

provided for in P a r t s  IV an d  VI), of the 1976 Act, the only

state w h i c h  has a d o p t e d  t h e m  is T r e ngganu w hich has a d o p t e d  the 

wdole of the 1976 Act for its local authorities?

Control By Land Legislation.

The e a r l y  forms of land use control (including cont r o l  of 

sub-division of land) are still in force today. The s e p a r a t e  laws 

^except those r e l a t i n g  to m i n i n g  and land c o n s ervation) as

described above, have bee n  c o n s o l i d a t e d  into the ULC, 1965

The land use p o l i c y  is inc o r p o r a t e d  in the MLC t h r o u g h  the 

provisions for land use c a t e g o r i e s  as d i s c u s s e d  earlier. The Code 

also e m p o w e r s  the state gove r n m e n t  to declare any are a  of land 

Wlthin the state to be subject to a g i v e n  c a t e g o r y  of land 

Use > 166 If the d e c l a r a t i o n  is gazetted, any land (within the

ai~ea) a l i e n a t e d  by the state g overnment will be subj e c t  to that 

Prescribed category. There is no need to s p e c i f y  an y  e x p r e s s  

conditions qn the land t i t l e s  because the N L C  p r o v i d e s  that each 

category of land use shall be subject to c o n d i t i o n s  w h i c h  it

details. 1 In the abse n c e  of suc h  a declaration, the state

government will decide on the ap p r o p r i a t e  c a t e g o r y  for an y  land 

to de a l i e n a t e d  to an y  p e r s o n  or bod y  at the time w hen it 

aPproves suc h  a l i e n a t i o n . 1150 In this respect, it is n o t e d  that 

^de MLC s p e c i f i c a l l y  s t a t e s  that when there is a c o n f l i c t  b e t w e e n  

an e x p r e s s  c o n d i t i o n  a n d  an implied condition, the farmer
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prevails. 1Es A n o t h e r  p o l i c y  innov a t i o n  b y  the NLC is that in the 

event of a c o n f l i c t  b e t w e e n  the c o n d i t i o n s  on the use of land as 

endorsed on the land title or impl i e d  in the NLC an d  the p l a n n i n g  

restrictions, the former p r e v a i l . 1eo

The NLC doe s  not a l t e r  the e a r l i e r  p r o v i s i o n s  on s u b - d i v i s i o n  

land in that s u b - d i v i s i o n  has to be a p p r o v e d  by a local 

authority (for land w i t h i n  its area) before the r e l e v a n t  land 

titles ca n  be r e g i s t e r e d  an d  issued. 16,1 However, n e w  p r o v i s i o n s  

in the NLC include the fixing of the m i n i m u m  size of any 

ag r iculture l a n d 16-2 and the r equirement that the cons e n t  of 

any b o d y / a u t h o r i t y  s p e c i f i e d  in a d i r e c t i o n  of State A u t h o r i t y  

Deeds to be o b t a i n e d  before s u b - d i v i s i o n  c a n  be a p p r o v e d . 1e3 The 

latter p r o v i s i o n  is i n t ended m a i n l y  to control the s u b ­

divisions of r u b b e r  and oil p a l m  estates. An estate is subj e c t  to 

c o n t r o l 1 if it has an acre a g e  of not less than 40 hectares. 1GS 

I'de control is imposed beca u s e  estate f r a g m e n t a t i o n  o f t e n  leads 

to e c o n o m i c  and social p r o b l e m s  as a result of change of 

ownership f r o m  one owner to a number of owners. 1 ee The work e r s  

einployed by the p r e v i o u s  owner o ften lose t h e i r  job s  as a result 

this change of ownership. Thus, the p r o v i s i o n  of s e c t i o n  2 14A 

NLC p r o h i b i t s  the t r a n s f e r  of an estate land of not less than 

h e c t a r e s  to more tha n  one per s o n  or b o d y  without the approval 

the Estate L a n d  Board e s t a b l i s h e d  by the State Authority.

Under the L and (GSA) Act, 1960, no land w i t h i n  the sche m e s  

Undertaken by F E L D A  that is rural holding, may at a n y  time be 

Sub~di vided. 1 The o b j e c t i v e  is to ensure that the h o l d i n g

remains e c o n o m i c  in size.

The p r o v i s i o n s  on the control of m i n i n g  are still c o n t a i n e d
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in the v a r i o u s  m i n i n g  laws d i s c u s s e d  earlier.

With r e g a r d  to land con s e r v a t  ion, the early laws have n o w  

been c o n s o l i d a t e d  into the Land C o n s e r v a t i o n  Act, 1960. 1 &s This 

law was a d o p t e d  for i m p l e m e n t a t i o n  by all the st a t e s  t h r o u g h  

various state laws in the same year.

In order to a s c e r t a i n  the relative c o n t r i b u t i o n s  of p l a n n i n g  

and land l e g i s l a t i o n s  to land use and land control p o l i c y  and 

whether there is a need to improve the present system, the 

Machinery and the pract i c e  of land use control is c o n s i d e r e d

next.

M A C H IN E R Y  f o r  l a n d  u s e  c o n t r o l

The m a c h i n e r y  of land use control c o m p r i s e s  the a g e n c i e s  or 

departments i n v o l v e d  and their e f f i c i e n c y  depe n d s  on their 

rel ationships wit h  e ach other. There are two levels of m a c h i n e r y  

1nvoived in the land use control in P e n i n s u l a r  Malaysia, nam e l y  

the local and s tate levels.

c h i n e r y  E m p lo y e d  b y  P l a n n i n g  L e g i s l a t i o n  A t  L o c a l  L e v e l

At the local level, the main agency r e s p o n s i b l e  for land use 

c°ntrol is the local authority. But not all areas of the c o u n t r y  

are under a local authority. As at 1st J a n u a r y  1981, about 16.5% 

the c o u n t r y  was under local authorities. 1 Local a u t h o r i t i e s  

exist m a i n l y  in u rban areas. St a t e s  which have local a u t h o r i t i e s  

cQvering the whole of t heir area as at 1st J a n u a r y  1981 are 

^e nang, M a l a c c a  and K e d a h . 170 In the de v e l o p m e n t  a r e a s  of 

^ A s 1 7 i the r e s p e c t i v e  bo d i e s  r e s p o n s i b l e  for d e v e l o p m e n t  of 

ese a r e a s  are v e s t e d  w ith the powers of local a u t h o r i t i e s  under 

Vari°us laws. In the case of Trengganu Tengah, for example, the 

Powers are c o n f e r r e d  under sect i o n  10 of the L e m b a g a  K e m a ju a n
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(except pocket land alienation) int e n d i n g  to d e v e l o p  u n a l i e n a t e d  

land for a g r i c u l t u r a l  p u r p o s e s  except on a joint venture basis 

with the government. S u c h  lands are n o w  r e s e r v e d  e x c l u s i v e l y  for 

the use of g o v e r n m e n t  s p o n s o r e d  land d e v e l o p m e n t  a g e n c i e s  suc h  as 

FELDA, FELCEA, EISDA, S E D C s , R D A s  and oth e r s  w hich are 

established for the purpose of p r o v i d i n g  a n d  m a n a g i n g  land for 

the landless and those w ith uneco n o m i c  size h o l d i n g s  or to 

rehabilitate an d  replant h o l d i n g s  which have d e t e r i o r a t e d  thro u g h  

lack of capital, mo d e r n  inputs, m a n p o w e r  or manag e m e n t  

ca p a b i 1i t y .

The Council has also d e f i n e d  a m i n i m u m  acre a g e  size e c o n o m i c  

folding in its 2 9 t h  meet i n g  in 1976. 1 23 It has also f i x e d  an 

°Ptimum size h o l d i n g  for ru b b e r  land in its 30t h  m e e t i n g 123 in

1977.

As rega r d s  mining, the land use policy and its control of 

lining o p e r a t i o n  is r e g u l a t e d  by the Min i n g  E n a c t m e n t s  of 

respective states. However, the Council has f o r m u l a t e d  a few 

a®biguous p o l i c i e s  as r e g a r d s  p r o s p e c t i n g  for tin and mi n i n g  in 

^•he Malay R e s e r v a t i o n  l a n d . 1 3 0 . In a p aper (Paper No. 9/1958), 

Council has f o r m u l a t e d  a general outline on the aspect of 

•land use for m i n i n g  with the objective of only e n c o u r a g i n g  both 

1:̂ e Federal and State G o v e r n m e n t s  and the individual or c o m p a n i e s  

embark on mining, e s p e c i a l l y  for tin ore.

With respect to the use of M alay rese r v e  land for mining

PUrposes, the C o u n c i l ' s  r e s o l u t i o n s  were to give o p p o r t u n i t y  to

i n d i v i d u a l s  and M a l a y  c o m p a n i e s  to open up mining

DPerations. With re g a r d  to p r o s p e c t i n g  in M a l a y  Reserve land, the 
C q Un°il d e c i d e d  that only the Min i n g  Depar t m e n t  s h o u l d  c a r r y  out

-  3 0 8  -



Authority w h i c h  is in effect, the state government. U nder s e c t i o n  

3 of Part II of the 1976 Act, subject to National Land Council 

decision, the S tate A u t h o r i t y  shall be r e s p o n s i b l e  for the

general p o l i c y  in resp e c t  of p l a n n i n g  of the d e v e l o p m e n t  an d  use 

of all lands and b u i l d i n g s  w i t h i n  the area of all local 

a u t h o r i t i e s  in the state. It can als o  direct the State P l a n n i n g  

Authority and any local authority.

For the Federal Territory, instead of a S t a t e  Authority, a 

Federal M i n i s t e r  is r e s p o n s i b l e  for the general p o l i c y  with

respect to the p l a n n i n g  of the d e v e l o p m e n t  of all lands wi t h i n  

it. The M i n i s t e r  can give d i r e c t i o n  to the C o m m i s s i o n e r  over the 

City of Kuala L u m p u r 17'® except in the area of planning.

Under p l a n n i n g  legislation, the state g o v e r n m e n t  (the

Minister in the case of Federal Territory) has no power to ove r ­

rule a local a u t h o r i t y ' s  d e c i s i o n  on any p l a n n i n g  application. 

Machinery Employed by Land Legislation 

At Local Level

The District Lan d  Office is the mai n  age n c y  invol v e d  in land 

use control at local level under the land legislation. Except for 

"the Federal Territory, eac h  state in P e n i n s u l a r  M a l a y s i a  is 

divided into d i s t r i c t s  (under S e c t i o n  11(a) of the NLC or under 

c o r r e s p o n d i n g  p r o v i s i o n s  of the p r e v i o u s  land l a w s ) . W i t h i n  each 

district, there ma y  be one or more a reas u n d e r  a local a u t h o r i t y  

°r there m a y  be one local a u t h o r i t y  c o v e r i n g  the whole district  

area. There are two c a s e s  where a local a u t h o r i t y  are a  co v e r s 

more than one district. 1 so These are the Municipal C o u n c i l s  of 

Penang an d  S e b e r a n g  Perai ( P e n a n g ) .

In eac h  d i s t r i c t  the land office is r e s p o n s i b l e  for all land
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matters r e g a r d l e s s  of whet h e r  the land is within a local 

authority area or outside it. With regard to land use policy, the 

DLA r e c o m m e n d s  to the State A u t h o r i t y  the terms of a l i e n a t i o n  of 

state land (including land use) and the terms of c o n v e r s i o n  of 

use of priv a t e  land. It has the power to approve s u b - d i v i s i o n  

of land held under Land Office title and also to enforce 

c o nditions of title. If there is no d i r e c t i o n  to the c o n t r a r y  

from the State Authority, it has the p ower to approve a l i e n a t i o n  

of state land.
There are other de p a r t m e n t s  which are involved in the land 

use policy making at the local l e v e l . ’- ’ The Land Office c o n s u l t s  

the r e l a t e d  d e p a r t m e n t s  before s u b m i t t i n g  to the State A u t h o r i t y  

an a p p l i c a t i o n  for a l i e n a t i o n  of state land or an a p p l i c a t i o n  for 

c o nversion of use of private land for its approval. If the land 

is in a local a u t h o r i t y  area, the land office will get the views

from the local a u t h o r i t y  concerned.

For mi n i n g  purposes, the Land Office c o n s u l t s  the Local 

Office of the State D epartment of Mines before s u b m i t t i n g  an 

ap p l i c a t i o n  for mining for c o n s i d e r a t i o n  by the State Authority.

In r e c o m m e n d i n g  to the State A u t h o r i t y  that a given piece of 

land be d e c l a r e d  hill land u nder the Land C o n s e r v a t i o n  Act, 

i960, the Land Office also c o n s u l t s  the local offices of such 

de p a r t m e n t s  as Agriculture, Drainage and Irrigation and Forestry.

The land office in the Federal T e r r i t o r y  is he a d e d  by a a 

Land Administrator. Its r e l a t i o n s h i p  w i t h  the C o m m i s s i o n e r  of the 

City of Kuala Lumpur is similar to that betw e e n  a local 

a u thority and Land Office in the other states.
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In law, the p o l i c y  —  m a k i n g  b o d y  on land use at the state 

is the State Authority. In the Federal Territory, under The 

Federal T e r r i t o r y  (Modification of National L a n d  Code) O rder  

1974, (hereafter r e f e r r e d  to as 'the 1974 Order') the b o d y  hav i n g  

power as the S tate A u t h o r i t y  is the Federal G o v e r n m e n t  w h i c h  is 

Responsible to Parliament. However, wit h  resp e c t  to land, most of 

the po w e r s  have b e e n  d e l e g a t e d  to the Lan d  E x e cutive C o m m i t t e e  

which is set up u nder the 1974 Order, The C o m m i t t e e  is made up of 

the C o m m i s s i o n e r  of the C i t y  of K uala L u m p u r  and five s e n i o r  

civil s e r v a n t s  and the C h a i r m a n  is the Chief S e c r e t a r y  to the 

G o v e r n m e n t .

The m ain a g e n c y  d i r e c t l y  i n v olved in land use control at the 

state level is the State Depar t m e n t  of Lands a n d  Mines. There is 

one such d e p a r t m e n t  in e a c h  state. This d e p a r t m e n t  is r e s p o n s i b l e  

for s u p e r v i s i n g  the Distr i c t  L and O f f i c e s  w i t h i n  the state. Any 

^Batter to be brou g h t  to the State A u t h o r i t y  by the L and Office 

Will have to pas s  t h r o u g h  this department.

In e v e r y  state, there is an a u t h o r i t y  set up by a d i r e c t i o n  

^ade u nder S e c t i o n  136 (1) (c) (iii) of the NLC, to deal w i t h  a n y  

Ap p l i c a t i o n  for s u b - d i v i s i o n  of c e r t a i n  k inds of land. In Negri 

Sembilan for example, u nder 1969 directions, no s u b - d i v i s i o n  of 

land, the are a  of w h i c h  is more than 100 a cres shall be a p p r o v e d  

Without the cons e n t  of the State S u b d i v i s i o n  and P a r t i t i o n  of 

Land Committee, whose C h a i r m a n  is the Menteri B e s a r . 102

x a c h i m e r y  f o r  a p p e a l

Under Planning Legislation

There is no p r o v i s i o n  for appeal against refusal to approve 

Plans for n e w  b u i l d i n g s  u n d e r  the Town Bo a r d s  E n actment (FMS Cap.
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137) . In the case of s u b - d i v i s i o n  of land, anyone whose 

application to s u b - d i v i d e  has been r e j e c t e d  may appeal to the 

State A u t h o r i t y  whose d e c i s i o n  shall be f i n a l 1 The C i t y  of

Kuala Lum p u r  (Planning) Act, 1973 p r o v i d e s  for an Appeal 

Board. 1 e,a An appeal can be lodged with the Appeal Board against 

the refusal of the C o m m i s s i o n e r  of the C i t y  of Kuala L u m p u r  to 

grant p l a n n i n g  p e r m i s s i o n  or against any c o n d i t i o n  impo s e d  by 

him with respect to a p l a n n i n g  p e r m i s s i o n . 1SS 

U n d e r  L a n d  L e g i s l a t i o n

Section 418 of the KLC p r o vides that any pe r s o n  / body

aggrieved by any d e c i s i o n  of the State D i r ector of L a n d s  and 

^ines, the R e g i s t r a r  and the DLA, may, at any time w i t h i n  a 

Period of three months, appeal to the High Court. This right to 

appeal covers onl y  de c i s i o n s  on land use control t aken by these 

two officers. There is no p r o v i s i o n  for an appeal agai n s t  any 

State A u t h o r i t y ' s  d e c i s i o n  under the NLC 1965.

e n f o r c e m e n t  o f  l a n d  u s e  c o n t r o l

Action has been taken against some land o w n e r s  for

■Contravening p l a n n i n g  control and land use c o n d i t i o n s  r e l a t i n g  to 

land titles. In the event of a br e a c h  of p l a n n i n g  control, the 

local a u t h o r i t y  may issue a s t o p  notice with respect to a

Construction of a b u i l d i n g  or may order the d e m o l i t i o n  of a

building or the local a u t h o r i t y  may itself d e m o l i s h  the building. 

Under the NLC, there are c a s e s  of land b e i n g  f o r f e i t e d  to the 

state gover n m e n t  as a result of a b r e a c h  of the c o n d i t i o n s  of 

land titles. 1 The d e c i s i o n s  of the a p p r o p r i a t e  a u t h o r i t y  are 

challenged quite often as in L i e w  Kum K i e w  v  C o m m is s io n e r  o f  

the F e d e r a l  C a p i t a l  o f  K u a la  L u m p u r ; Ip o h  Tow n C o u n c i l  a n d  A n o r
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v N g  K h o a n ;  T o k  J w e e  K e e  v  T & y  Ah H o c k  a n d  S o n s  L t d . , a n d  A n o r ;  

for p l a n n i n g  l e g i s l a t i o n  an d  C L E  F e d e r a l  T e r r i t o r y  v  G a r d e n  C i t y  

D e v e lo p m e n t  B e r h a d ;  C L E  J o h o r  B h a r u  v  S o u t h  M a la y a  I n d u s t r i e s  

B e r h a d ;  P e n g a r a h  T a n a h  d a n  G a l i a n  V i l a y a h  P e r s e k u t u a n  v  S r i  

L e m p a h  E n t e r p r i s e  S d n . B h d . ,  for land l e g i s l a t i o n . 1® 7 

E V A L U A T IO N  O F  L A N D  U S E  P O L IC Y  A N D  CONTROL I N  M A L A Y S IA .

The r e l a t i v e  c o n t r i b u t i o n s  of p l a n n i n g  and land l e g i s l a t i o n  

to land use p o l i c y  and control in M a l a y s i a  may be a s s e s s e d  by 

d e t e r m i n i n g  whether:

(a) there are p r o v i s i o n s  in the pres e n t  laws w h i c h  may be 

use d  to achi e v e  the o b j e c t i v e s  of land use p o l i c y  and 

c o n t r o l .

(b> there are legal and a d m i n i s t r a t i v e  o b s t a c l e s  w h i c h  can 

prev e n t  the o b j e c t i v e s  f r o m  being attained.

P r o v i s i o n s  i n  E x i s t i n g  L a w s

As land va l u e s  in tow n  cent r e s  are hi g h e r  tha n  in other 

areas there is grea t e r  p r e ssure t h e r e o n  for more i n tensive use. 

Development in town c e n t r e s  needs to be c o n t r o l l e d  because the 

increased i n t e n s i t y  of land use affe c t s  t r a f f i c  flow, s a f e t y  and 

health. P l a n n i n g  and land l e g i s l a t i o n  a l l o w  control to be 

exe r c i s e d  p v e r  the int e n s i t y  of use. At present, control is 

through p l a n n i n g  legislation. De v e l o p m e n t  is not a l l o w e d  if it 

exceeds a c e r t a i n  d e n s i t y 1®® or a floor area. In the Federal 

Territory, d e v e l o p m e n t  c h a r g e s  are imposed for the n o n - p r o v i s i o n  

of the r e q u i r e d  car p a r k i n g  s p a c e s . 1® 3

There is a need to control the i n t e n s i t y  of use of land in 

housing d e v e l o p m e n t  to ensure that the h o u s i n g  p l o t s  have 

adequate m e a n s  of ac c e s s  and to reserve land for s u c h  a s s o c i a t e d
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uses, as social, c ommercial an d  r e c r e a t i o n a l  amenities. P l a n n i n g  

and land l e g i s l a t i o n  prov i d e  for d e n s i t y  control a n d  the 

r e s e r v a t i o n  of land for access.

There m a y  be a n eed to d e c e n t r a l i s e  commercial activities. 

Control u n d e r  land a n d  p l a n n i n g  l e g i s l a t i o n  can s teer n e w  s hops  

to n e w  a r e a s  as identified, for example, in the d e v e l o p m e n t  

p l a n s . 130 To d i s p e r s e  industries, incen t i v e s  must be p r o v i d e d  

while s i m u l t a n e o u s l y  c o n t r o l l i n g  industrial d e v e l o p m e n t  t h r o u g h  

planning legislation.

With resp e c t  to agriculture, c e r t a i n  c rops like r u b b e r  and 

oil p a l m  are important to the economy. The acre a g e  of land under 

these crops has to be maintained. Control of land use has pl a y e d  

a part in p r e v e n t i n g  loss of land for these crops. T h i s  is 

a c h ieved t h r o u g h  land l e g i s l a t i o n  under w h i c h  change of use f r o m  

these c r o p s  to other uses is s o m e t i m e s  not a l l o w e d . 131

A g r i c ultural land h o l d i n g s  have to be of a c e r t a i n  size for 

t h e m  to be economic. In the case of rubber, an e c o n o m i c  hold i n g 

aas to be about eight acres. However, there is a t e n d e n c y  for 

agricultural land to be s u b - d i v i d e d  into smal l e r  plots u pon the 

death of the p r o p r i e t o r  by the d i s t r i b u t o r  thereof to a nu m b e r  

of b e n e f i c i a r i e s  who become its co-owners. However, wit h  the 

amendment to the NLC a n d  the Small E s t a t e s  (Distribution) Act 

1955, Act 98, multiple o w n e r s h i p  of land is checked. 13:2 To a v o i d  

the d i f f i c u l t i e s  a r i s i n g  f r o m  the co-proprietorship, the co- 

owners u s u a l l y  a p p l y  for p a r t i t i o n  of the land u n d e r  s e c t i o n  140 

of the N L C  to enable t h e m  to hold their s h a r e s  of the land under 

separate land titles. T h r o u g h  s u b - d i v i s i o n  control u n d e r  land
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legislation, s u b d i v i s i o n  of a g r i c u l t u r a l  land into small 

uneconomic p l o t s  can be checked.

In a r e a s  d e c l a r e d  u n d e r  L a n d  CG.S.A) Act, 1960, there is a 

complete p r o h i b i t i o n  on the s u b - d i v i s i o n  of agr i c u l t u r a l  l a n d . 133 

Under this Act, if a land owner dies, if the b e n e f i c i a r i e s  cannot 

agree to a s s i g n  to one of t h e m  (with ot h e r s  g e t t i n g  t heir sh a r e s  

in m o n e t a r y  f o r m  f r o m  the assignee) the land will be sol d  by  

suction and the p r o c e e d s  of the sale will be d i s t r i b u t e d  a m o n g  

the beneficiaries.

Tin m i n i n g  is an important e c o n o m i c  activity. While 

c o n t r ibuting a lot to the e c o n o m i c  g r o w t h  of the country, tin 

lining left u gly s c a r s  a n d  usel e s s  land in the c o u n t r y  side and 

in the towns and ci t i e s  or the p e r i p h e r y  thereof. If not for the 

control e x e r c i s e d  under land le g i s l a t i o n  r e q u i r i n g  the f i l l i n g  

and l e v elling of the d i s u s e d  mi n i n g  l a n d , 13'* the d e l e t r i o u s  

effects w o u l d  have b een far worse. 

i*6gal And Administrative Obstacles
There are a number of legal as well as a d m i n i s t r a t i v e  

obstacles in the present s y s t e m  of land use control w hich if not 

Removed may prevent the s y s t e m  f r o m  a t t a i n i n g  its objectives. 

Some of these o b s t a c l e s  are d i s c u s s e d  below: 

development Plans As The Only Basis For Land Use Control
Under the Tow n  and C o u n t r y  P l a n n i n g  Act, 1976, 1 the local 

authority cannot grant p l a n n i n g  p e r m i s s i o n  if the d e v e l o p m e n t  in 

respect of w h i c h  the p e r m i s s i o n  is sought c o n t r a v e n e s  any 

Pr ovision of the d e v e l o p m e n t  plan. As a result, whe n  s t r u c t u r e  

and local p l a n s  are in force, the local a u t h o r i t y  cannot 

Srant p l a n n i n g  p e r m i s s i o n  for any d e v e l o p m e n t  w h i c h  c o n t r a v e n e s
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the p r o v i s i o n s  of s t r ucture or local p lans e ven t h o u g h  it 

believes that the d e v e l o p m e n t  is desirable. The p r o v i s i o n  in 

Section 2 2 ( 4 ) <a) of the 1976 Act, therefore, r e d u c e s  the 

discretion that the local a u t h o r i t y  has in d e a l i n g  w ith an  

application for p l a n n i n g  permission. A l t h o u g h  there are

provisions in the 1976 Act 13,5 for the a l t e r a t i o n  of 

development plans this is not p r a c t i s e d  because of the time 

required. In the case of a str u c t u r e  plan, the approval of the 

State P l a n n i n g  C o m m i t t e e  and the assent of the State A u t h o r i t y  

are n e c e s s a r y  before the p r o p o s e d  a l t e r a t i o n  to it can come into 

ef f e c t .

^igh Incidence Of Breach Of Conditions
There are man y  cases of b r e a c h  of c o n d i t i o n s  of the use of 

land under the land l e g i s l a t i o n . 13e In u r b a n  areas, the b r e a c h  of 

Positive c o n d i t i o n s  is common. T his has r e s u l t e d  in many pieces  

urban land b e i n g  left undeveloped. In rural a reas too, there 

Qrs many c ases of br e a c h  of positive as well as negative  

conditions. Large a reas of land are left u n c u l t i v a t e d  thus 

Creating 'idle l a n d ' . 197. The m a i n  reason for the high incidence 

breach of land use c o n d i t i o n s  is the s h o r t a g e  of e x p e r i e n c e d  

staff in the Land O f f i c e s  able to e f f e c t i v e l y  enfo r c e  the 

conditions in q u e s t i o n  (see C h a p t e r  1).

■^oiajr I n  Getting Approval Of Conversion And Sub-Division

The c o n v e r s i o n  p r o c e s s  t akes a long time, s o m e t i m e s  as long 

as five or more years. This is e s p e c i a l l y  in g e t t i n g  approval 

■lor c o n v e r s i o n  f r o m  a g r i cultural to h o u s i n g  development. 190 

Although the National L a n d  C o u n c i l 133 has, u n d e r  a r e s o l u t i o n  

lb adopted, d i r e c t e d  all state g o v e r n m e n t s  to ensure that any
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application for c o n v e r s i o n  and s u b - d i v i s i o n  of land is s u b m i t t e d  

"to the EXC O  by the Land Office wi t h i n  three months of its 

receipt, the E X C O  can take as long as it wishes before

giving a d e c i s i o n  thereon,

O b s o l e t e  P r e - N L C  C o n d i t i o n s  A n d  I n a b i l i t y  T o  C o n t r o l  U s e  O f  

O e r t a i n  L a n d s

Lands a l i e n a t e d  before the com m e n c e m e n t  of the NLC are still 

subject to the c o n d i t i o n s  imposed at the time of a l i e n a t i o n  and 

not those p r e s c r i b e d  by the FLC. This s i t u a t i o n  also obta i n s  in 

respect of land in P e n a n g  and Malacca k nown as First Grade Land. 

The State A u t h o r i t y  cannot stop the land owner r e g i s t e r e d  under

the First Grade title f r o m  u s i n g  the land as allo w e d  by the land

title, a l t h o u g h  s uch use may be at odds with current

‘Circumstances.200 This is a major w e a kness of land ti t l e s  as an 

instrument of land use c o n t r o l . 201

A b s e n c e  O f  P o w e r  To  C o m p e l L a n d  O w n e r  To  R e s e r v e  A n d  S u r r e n d e r  

L & n d  A s  S i t e s  F o r  P u b l i c  F a c i l i t i e s  On c o n v e r s i o n

If the land owner does not sur r e n d e r  the plots n e e d e d  for 

Public facilities, the g o v e r n m e n t  is not e m p o w e r e d  to compel the 

tand owner to do so, .except through c o m p u l s o r y  a c q u i s i t i o n  

Requiring the payment of c o m p e n s a t i o n  to the land owner, It is 

because of these d i f f i c u l t i e s  this p o s e d  that the Federal 

Territory and as Johore and P erak have in the past, a r r a n g e d

the land owner to s u r r e n d e r  his land to the gove r n m e n t  for

Public utilities. This proc e s s  is k n o w n  as 'surrender and 

realienation* . 20:2 This proc e s s  has been l e g alised u nder the 

^a tional Lan d  Code Am e n d m e n t  Act, 1984.203 This a m endment 

cannot, however, be a p p l i e d  to all lands. For example,
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it cannot be invol v e d  if the land is w i t h i n  a M alay 

r e s e r vation2 0 4  a n d  the present o w n e r  is a non-Malay.

Inability Of Planning Legislation To Control the Use Of Part Of A 
Building

One w e a k n e s s  in the present land l e g i s l a t i o n  is that, in 

practice, it d o e s  not permit a piece of land or a b u i l d i n g  to be 

used for more t h a n  one purpose. This m a k e s  control of use of 

units in a m u l t i - s t o r e y  b u i l d i n g  difficult. Such a b u i l d i n g  

usually has a mixt u r e  of uses which nee d  to be c o n t r o l l e d  f r o m  a 

planning v i e w  point. Absence of control f lows f r o m  the fact that 

the use a l l o w e d  by land law o v e rrides all other r e s t r i c t i o n s  

relating to the use. Thus control under p l a n n i n g  l e g i s l a t i o n  is 

thus ineffective.

Absence of Power to Reserve 30% of the Units Built For Bumiputra 
Bpon Approval of Conversion And Subdivision Of Land

The HEP s t i p u l a t e s  that 30% of all economic a c t i v i t i e s

including h o u s i n g  and commercial p r e m i s e s  be r e s e r v e d  for 

bumiputra. Lan d  use control is used to ensure that d e v e l o p e r s  

reserve for b u m i p u t r a s  at least 30% of all houses and c o mmercial 

premises built. Currently, this is e f f e c t e d  thro u g h  po l i c y 

directives r a t h e r  than legislation. Mo legal s a n c t i o n  lies 

a gainst the d e v e l o p e r  if he doe s  not c o m p l y  w i t h  this

rs q u i r e m e n t ,

Absence Of Power To Compel Developers To Build Low Cost Houses
Low cost h o u s i n g  is in great d e m a n d  e s p e c i a l l y  in c ity  

centres an d  tow n  areas. Thus, to ensure that the private se c t o r  

is involved in low cost housing, the gover n m e n t  requi r e s  private 

bousing d e v e l o p e r s  to b u i l d  some low cost houses in a h o u s i n g
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whichdevelopment w hich r e q u i r e s  the prior c o n v e r s i o n  and s u b ­

division of land. There is no legislative b a c k i n g  for this po l i c y  

which is thus ineffective.

Conflict B e t w e e n  Local A u t h o r i t y  And L and A d m i n i s t r a t i o n

The present s y s t e m  of h a v i n g  two separate sets of l e g i s l a t i o n

land use can give rise to conflict betw e e n  the a u t h o r i t i e s

administering them. The plans of a local a u t h o r i t y  w h i c h  has 

Planning power over an area within its j u r i s d i c t i o n  can be 

defeated by the d e c i s i o n  of the State A u t h o r i t y  205 u nder land 

legislation.

Weakness In L a n d  Use Control M a c h i n e r y

A number of w e a k n e s s e s  can be identified in r e l a t i o n  to the

land use control machinery. One is the presence of two separate

authorities which can give rise to conflict as mentioned above. 

Another is weak management, by and the shortage of e n f o r cement

r,fficers in the a u t h o r i t i e s  concerned, e s p e c i a l l y  in the land 

°ifices:20& which leads to d e l a y s  in d e c i s i o n s  on a p p l i c a t i o n s  

•for change of use or s u b - d i v i s i o n  of land and resu l t s  in 

Conditions e n d o r s e d  on the titles being breac h e d  with impunity. 

lh the case of local authorities, lack of physical p l a n n e r s  is 

^uite common. P l a n n i n g  d e p a r t m e n t s  exist only in large local 

atithorities or Municipal C o u n c i l s  s i t uated in state capitals. The 

sRtaller ones have to de p e n d  on the staff of the state T own and 

Country P l a n n i n g  Department. As a result, delays occur in the 

Processing of a p p l i c a t i o n s  for p l a n n i n g  permission.
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SUMMARY

The above d i s c u s s i o n  has s h o w n  the s t r e n g t h s  and w e a k n e s s e s  

the land and p l a n n i n g  l e g i s lations as an instrument of land 

use control. Lan d  use p o l i c y  therefore is see n  as a means t o w a r d s 

full u t i l i s a t i o n  of land r e s o u r c e s  - w hich it has s u c c e e d e d  in 

doing to a c e r t a i n  extent. It has however, failed to b ring about 

fhe full de v e l o p m e n t  of agricultural land, and much

Agricultural land has been left u n c u l t i v a t e d  as idle land. Thus, 

iand l e g i s lation as a m eans of land use control has failed and 

the change of c o n d i t i o n s  of land use s t i p u l a t e d  by s e c t i o n  124, 

^LC have not been i m p l e m e n t e d  because either of social 

^ p r a c t i c a b i l i t y  or political u n a c c e p t a b l i 1i t y .

Approval for c o n v e r s i o n  or change of use of land and p l a n n i n g  

Permission usua l l y  takes a long time. Ready c o n v e r t e d  residential 

f& nd may fetch a price three or four times the price of 

Unconverted l and.207- Thus, increases in land prices are r e l a t e d 

to land use change and p l a n n i n g  p r o c e d u r e s  and policy. Du r i n g  

the long time it takes to obtain change of use and p l a n n i n g

Permission, land beco m e s  scarcer, demand increases and prices 

r ise. Eventually, when a fter a f e w  years, the a p p r o v a l s  are 

Slanted for the same piece of land for the same purpose, the 

P^ice thereof has gone up. The failure of the state g o v e r n m e n t s  

And local a u t h o r i t i e s  throughout the c o u n t r y  to grant the said 

Approvals e x p e d i t i o u s l y  has c l e a r l y  s t i m u l a t e d  and a c c e l e r a t e d  

the inflation of land and house prices. It w ould s e e m  t h erefore 

that the right to build on p r i v a t e l y - o w n e d  land does not lie with 

the owner h o w e v e r  much he is p r e p a r e d  to risk his capital; the 

r ight lies wit h  the state go v e r n m e n t s  and local authorities.

-  3 2 0  -



Finally, basic to land use po l i c y  and land use control 

should be the p r inciple of c o n s e r v i n g  w h a t e v e r  is beautiful, 

interesting or o t herwise a g r e e a b l e . 2 °e Where there is no q u e s t i o n  

of conservation, there is little or no case for official

controls. The d i s a d v a n t a g e  of contr o l s  are many: loss of t i m e ,

loss of money,, loss of f reedom. 209 However, b a l a n c i n g  the costs

and benefits a c c r u i n g to the com m u n i t y  and the coun t r y as a

whole, the b e n e f i t s  without doubt, o u t w e i g h  the costs.

The current land use pol i c y  in P e n i n s u l a r  Malaysia s u f f e r s  

from a number of legal and a d m i n i s t r a t i v e  shortcomings.

Therefore, to enable the land use policy to achieve economic, 

social, political and e n v i ronmental objectives, some a m e n d m e n t s  

To the laws are n e c e s s a r y  and cert a i n  m e a s u r e s  have to be t aken 

To improve its a d m i n i s t r a t i o n  and implementation. These will be 

discussed in C h a p t e r  Six.
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Economic Review, Vol. Ill, No. 1, April, 1958. See also, 
Aziz, U. Report on F r a g m e n t a t i o n  of  E s t a t e s  in P e n i n s u l a r  
Malaysia, p.958.
As in note 146.
Land Conservation Act, No.3 of 1960,
Bruton,M.J., S t r a t e g i c  P l a n n i n g  in Malaysia, 1Q82. 
i bid.
The regional areas include: Jengka, Pahang Tenggara, Johor 
Tenggara, Trengganu Tengah, Kelantan Selatan, Penang, and 
Johore Tenggara. These areas except for Penang are mainly 
under virgin jungle selected for agriculture, industrial,
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commercial and residential development.
172. Local Government Act, 1976, s. 10. It is to be noted that 

members of the governing body of the local authority are 
appointed by the State Government.

173. ibid. , s. 2.
174. Federal Capital Act, 1960, s. 6. Members of the Advisory Board 

are appointed by Malaysian Head of State, the Yang di- 
Pertuan Agong.

175. City of Kuala Lumpur (Planning) Act, 1973, s. 9.
176. NLC, s. 108.
177. Bruton, M. J ., 1982, op. cit.
178. Town and Country Planning Act, 1976, ss. 3 & 4(4).
179. City of Kuala Lumpur, Planning Act, 1973, s.3.
180. The term 'district' refers to the districts which make up a

state. In each district, the land office is responsible over 
all land matters regardless of whether the land is within a 
local authority area or outside it.

181. They are the Public Works Department, Drainage and Irrigation 
Department, Health Department, Agriculture Department, 
National Electricity Board and so on.

182. Kegri Sembilan Land Policy, see note 99.
183. FMS, Cap. 137, S. 149 (vi).
184. The City of Kuala Lumpur, Planning Act, 1973, s.33(l). The

Appeal Board shall consists of three members, one of whom is 
the Chairman who is being nominated by the Chief Justice of 
the High Court in Malaya from among the Judges of the High 
Court or persons who for ten years preceding the nomination 
have been members of the Judicial and Legal Service of 
Malaysia, or have been Advocate and Solicitors of such High 
Court.

185. ibid., s. 19(1) (a).
186. KLC, s. 127.
187. See Ahmad bin Salim, op.cit. p.95.

For cases referred to, see:
CLP Federal Te r r i t o r y  v Garden City D e v e l o p m e n t  Bbd. , 
(MLJ,1979); C o l l e c t o r  of  Lan d  Revenue, J o h o r  B h a r u  v S outh  
Malaya Indus t r i e s  Bhd. , (MLJ,1978).
As for cases challenging the authority's decision on land use 
control see the following cases:
(1) Under Planning legislation:

(a) L i e w  K u m  K i e w  v C o m m i s s i o n e r  of the Federal Capital of  
Kuala Lumpur, (MLJ , 1972).
(b) Ipoh Town Council and A n a r  vs. N g  Khoon, (MLJ,1960).
(c) Tok Jw e e  Kee v Tay Ah H o c k  a n d  S o n s  Ltd. , and  
Anor, (MLJ,1973).

(2) Cases under land legislation:
Fengarah Tanah dan Galian, Vilayah P e r s e k u t u a n  v Sri 
Lempah E n t e r p r i s e  S d n . B h d ;(MLJ,1979).

188. Town and Country Planning Act, 1976, s 22(4) (a).
189. ibid., s. 22(4) (b).
190. At the same time, some shops may also be required elsewhere to 

serve local or neighbourhood units. Land use control can also 
play a part in directing the opening of shops in these units 
by allowing change of use of land for buildings, for example 
from residential to shop houses.
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191.
192.

193.
194.

195.
196.
197.

198.
199.

2 0 0 .
2 0 1 .

202.

SIC, s. 124 NLC.
See s.205 (3) and (4), NLC, s.205 (3) provides:
"Subject to sub-section (4), no dealing in respect of any- 
alienated land or any interest therein subject to category 
"agriculture" or to any condition requiring its use for any 
agricultural purpose shall be effected if such dealing would 
have the effect of creating any undivided share of such size
that, if the land is to be partitioned in proportion to
several shares, the area of any resulting individual portion 
could be less than two-fifths of a hectare,"[ vide NLC 
(Amendment Act, 1984, Act A587 gazetted 28.6.1984), see new 
section 136(1) (f) as amended.
Land (G.S.A) Act, 1960, s.16.
As a result of tin mining, numerous pools were created. To 
reduce these effects, the mining lessee is required to post a 
bond to guarantee that he will fill the pools and level the 
land to the satisfaction of the DLA. This bond needs to be 
posted before a mining certificate allowing him to carry out 
mining is registered.
Town and Country Planning Act, 1972, s. 22(4) (a).
Town and Country Planning Act, 1976, s.ll.
There are 2.2 million acres of agricultural land left 
abandoned in Peninsular Malaysia as at 1979. As they are 
uncultivated for more than 3 years, they are termed as idle 
land. From the total area, 379,958 acres are paddy land which 
are not cultivated. Among the reasons given by the Ministry of 
Agriculture are: (i) physical factor: lack of irrigation 
facilities (ii) Topography: The lands are in swampy areas or 
the terrains are too steep, (iii) unsuitable soil condition : 
the soil condition is poor. (iv) lack of infrastructure: 
absence of irrigation canal, transportation, (v) socio­
cultural: problems of multiple ownership, absentee
landlordism, fragmentation of land. Since this aspect is 
closely associated with local customary laws and practices, 
issues on proper utilization of such land are seldom attended 
to (vi) low income obtained from farmlands. [For further
detail see La p u r a n  P e m b a n g u n a n  Tanab-Tanab Terbiar,
Kementerian Pertanian Malaysia, Julai,1980. (Report on Idle 
Land, Ministry of Agriculture, Malaysia, July, 19801.
Under s.127 of the NLC, any breach of condition of land use is 
liable to forfeiture. The weakness of enforcement is due to 
various reasons; such as shortage of staff, lack of
information as to the breach and so on, thus breach of 
condition is left unenforced. Ho data is available as to the 
number of cases of breach of conditions.
See Abdul Manaf Mohd.Nor, op.cit.
National Land Council, paper No.10/82. The resolution was
adopted by the Council (accepted by all the state Governments) 
at the 35th meeting, on 28th August,1982.
NLC (Penang & Malacca Titles) Act, 1963,
Wilcox, D. L. (1978), N e w  P l a n n i n g  Vine In Old Legal Bottles, Tbe 
case f o r  G r e a t e r  Utilization o f  E x i s t i n g  Legal R e s o u r c e s  in 
Malaysia, Urban Laws and Policy, 1, 275-305.
This is done under ss. 203-204 of the NLC. However, this 
provision is only meant to lands having contiguous lots held
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203.
204.
205.

206.

207.
208.

209.

under land office title. The application of this provision has 
been extended [by some DLAs) to other cases such as for 
conversion process (change of category). This practice is not 
in accordance with the law.
National Land Code, S.204A-H, as amended, vide Act A587, 
gazetted on 28.6,84,
F.M. S. Malay Reservations Enactment, s.7.
New Straits Times, dated 4.7,1982. It was reported that the 
State Authority approved for alienation plots of land to 
private influential individuals to be used for housing, 
inspite of objections from the Petaling Jaya Municipal 
Council, that the land was part of a town park maintained by 
the Council. However, due to public outcry and also because 
the case was highly politicised, the approval was withdrawn as 
no titles have been issued as yet to the successful 
applicants.
National Land Council, 35th meeting, 1982, minute No,3.1. In 
1982, there were 167 vacancies in \.hv. land offices in 
Peninsular- Malaysia, 11 in category A and 79 in category C, 
which included settlement -officers and clerical staff. The 
shortage of staff hindered the enforcement work.
Ministry of Finance P r o p e r t y  Report, , 1982.
Litchfield N. and Drabin H.D. P o l i c y  in Flanning, op.cit., 
1980. 
i bi d.
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CHAPTER 5

THE SATIORAL AGRICULTURAL POLICY IS PESISSULAR MALAYSIA

The object of this c h a p t e r  is to h i ghlight the i m portant role 

of a g r i c u l t u r e  in the economic, social a n d  political d e v e l o p m e n t  

of P e n i n s u l a r  Malaysia, It will also anal y s e  the impact of land 

legislation an d  land p o l i c y  on a g r i c ultural d e v e l o p m e n t  of the 

country, v i s - a - v i s  land d e v e l o p m e n t  s t r a t e g i e s  and land r e s ource 

management. Vhile d i s c u s s i n g  the present t r e n d  in agri c u l t u r a l 

policy, a h i storical p e r s p e c t i v e  of the B r i t i s h  agr i c u l t u r a l  

policy in P e n i n s u l a r  M a l a y s i a  (1874-1957) is also to be 

discussed, as the colonial a g r i c ultural p o l i c y  is in fact 

practi c a l l y  r e s p o n s i b l e  for s h a p i n g  the M a l a y s i a n  agr i c u l t u r a l  

policy today. Finally, it will em p h a s i s e  on the role that ca n  be 

played by the National A g r i c ultural P o l i c y  (NAP) t o w a r d s  the 

achievement of the N e w  E c o n o m i c  Pol i c y  (NEP). It will also 

examine the s t r e n g t h  a n d  w e a k n e s s e s  of the newly f o r m u l a t e d  

Malaysian National A g r i c ultural policy.

In order to u n d e r s t a n d  the present M a l a y s i a n  a g r i c ultural 

Policy, we shall n o w  look at the colonial a g r i c u l t u r a l  p o l i c y  in 

P eninsular M a l a y s i a  f r o m  a historical perspective.

Ma l a y s i a #  a g r i c u l t u r e  f r o m  a  h i s t o r i c a l  p e r s p e c t i v e

The  E a r l y  C o l o n i a l  A g r i c u l t u r a l  P o l i c y

The d e v e l o p m e n t  of a g r i c u l t u r e  in the M a l a y  s t a t e s  as an 

important o b j e c t i v e  of the B r i t i s h  colonial regime as d e p e n d e n c e 

tin alone was e c o n o m i c a l l y  risky. Further, a g r i c u l t u r e  was 

P e r ceived to be a more stable econo m i c  a c t i v i t y  p r e d i c a t e d  on a
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more s e t t l e d  p o p u l a t i o n  w h i c h  w o u l d  lead to per m a n e n t  

c o l o n i s a t i o n  a n d  y i e l d  a st a b l e  revenue. 1

The B r i t i s h  a g r i c u l t u r e  p o l i c y  in the M a l a y  s t a t e s  was t w o ­

pronged in that it e n v i s a g e d  first, large scale p l a n t a t i o n  

a griculture an d  second, peas a n t  a g r i c u l t u r e  d e v e l o p m e n t  to secure 

s e l f - s u f f i c e n c y  in foo d  c r o p s . 2

The B r i t i s h  h o p e d  that suc h  a p o l i c y  w o u l d  have b eneficial  

spread e f f e c t s  on the whole e c o n o m y  t h r o u g h  the i n t r o d u c t i o n  of 

new or larger f a c t o r s  of p r o d u c t i o n  and the s t i m u l a t i o n  of 

subsi d i a r y  i n d u s t r i e s . 3 Since the d e v e l o p m e n t  of a g r i c u l t u r e  

needed large capital, the B r i t i s h  a d m i n i s t r a t i o n  t hen r e g a r d e d  

European capital and e n t e r p r i s e  as important p r e r e q u i s i t e s  for 

the i m p l e m e n t a t i o n  of t h e i r  p l a n t a t i o n  a g r i c u l t u r e  schemes."* The 

failure of the E u r o p e a n  c a p i t a l i s t s  in the tin mi n i n g  industry  

tendered t h e m  a m e nable to i n v e s t i n g  p l a n t a t i o n  a g r i c u l t u r e  in 

Mala y a . 3 V a r i o u s  i n c e n t i v e s  were e x t e n d e d  to E u r o p e a n  p l a n t e r s  

to induce t h e m  to invest in the Malay states, as e x p l a i n e d  in 

Chapter 3. However, prior to the 1 890's, the effort to involve 

Europeans in p l a n t a t i o n  a g r i c u l t u r e  were not v ery s u c c e s s f u l . 3 

The g overnment was more successful w ith C h i n e s e  p l a n t e r s  who 

establ i s h e d  large s u g a r  p l a n t a t i o n s  in P e r a k  and pepper, gamb l e r  

and tapioca p l a n t a t i o n s  7 in flegri Sembilan.

The m a i n  p r o b l e m  f aced by the e a r l y  E u r o p e a n  p l a n t e r s  were 

fbat of labour s u p p l y  management, i nadequate capital f unds and 

inexperience in c rop cultivation. The other p r o b l e m  was the lack 

of expe r i e n c e  of the E u r o p e a n  p l a n t e r s  t h e m s e l v e s  as they 

p o ssessed n e i t h e r  the e x p e r t i s e  nor the financial r e s o u r c e s  to 

open up n e w  lands for p u r p o s e s  of a g r i c u l t u r e . 3
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The other p r o n g  of the colonial a g r i c u l t u r e  p o l i c y  was the 

encour a g e m e n t  of peasant agr i c u l t u r a l  d e v e l o p m e n t  to a c h i e v e  

s e l f - s u f f i c i e n c y  in food p r o d u c t i o n  t h r o u g h  i n t e r  a l i a  m a k i n g  

land e a s i l y  a n d  c h e a p l y  a v a i l a b l e  to p o tential c u l t i v a t o r s . ®  

However, m a n y  of the immigrant M a l a y s i a n s  p r e f e r r e d  to w ork as 

wage e a r n e r s  in other o c c u p a t i o n s  and t hose who did en g a g e  in 

a griculture g r e w  s uch n o n - f o o d  cas h  crops as coffee for export 

market. Therefore, the B r i t i s h  p l a n  of s e l f - s u f f i c i e n c y  in food 

p r oduction was not achieved.

Peasant a g r i c u l t u r e  d u r i n g  this pe r i o d  f a i l e d  to rise above 

subsistence level. The c r o p s  c o n t i n u e d  to be a d v e r s e l y  a f f e c t e d  

by natural enemies, there were no a g r i c ultural a d v a n c e s  to 

increase y i e l d s  and the g r o w t h  of agri c u l t u r a l  p r o d u c t i o n  was 

further h a n d i c a p p e d  by several ne w  factors. In the d e v e l o p e d  

areas of tin districts, p a d d y  p e a sants were t e m p t e d  by high 

prices to sell t heir lands to n o n - M a l a y s  who used t h e m  for 

mining, p l a n t a t i o n  a g r i c u l t u r e  or other purposes.

The p l a n t i n g  of rice was avoi d e d  by the n o n - M a l a y s  because 

"the price of local rice was not s u f f i c i e n t l y  high to make 

its c u l t i v a t i o n  as r e m u n e r a t i v e  as other e c o n o m i c  activities. 

The Malays c o n t i n u e d  to be rice farmers not of choice but because 

they were, as will be s h o w n  later in this chapter, f o r c e d  to do 

so by d e l i b e r a t e  colonial p o l i c y . 10 The fail u r e  to a c h i e v e  self- 

s u f f i c i e n c y  in rice led to the import of rice into the c o u n t r y 

"to feed the i n c r e a s i n g  p o p u l a t i o n . 11

It can be s a i d  that peasant a g r i c u l t u r e  d u r i n g  the first two 

decades of B r i t i s h  colonial rule was not as succe s s f u l  as it was 

e xpected to be because it had stiff c o m p e t i t i o n  f r o m  i n t e r  a l i a
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tin mining. Peas a n t  a g r i c u l t u r e  was als o  a d v e r s e l y  a f f e c t e d  by 

co m p e t i t i o n  f r o m  c h e a p  rice imports. The B r i t i s h  p o l i c y  also 

failed in e s t a b l i s h i n g  a n o n - M a l a y  peasant a g r i c u l t u r e  and non- 

Halay peas a n t  a g r i c u l t u r a l  a c t i v i t y  was almost e n t i r e l y  absent 

during this p e r i o d . 12 The a g r i c ultural a c t i v i t i e s  of the p e a s a n t s 

were more t h e i r  s p o n t a n e o u s  response to the n e w  c o n d i t i o n s  than 

the result of s p e c i f i c  p o l i c i e s  f o r m u l a t e d  by the colonial 

a d m i n i s t r a t i o n  i t s e l f . 13

The colonial a d m i n i s t r a t o r s  t r i e d  to promote peasant 

agriculture as the y  p e r c e i v e d  a great p o t e n t i a l  for agri c u l t u r a l  

development in P e n i n s u l a r  Malaya. The fail u r e  of a g r i c u l t u r e  to 

develop d u r i n g  the first two deca d e s  of the 20t h  c e n t u r y  di m  

these hopes of the B r i t i s h  officials. 1

With the d e v e l o p m e n t  of the motor i n d u s t r y  in the late 19th 

century, the d e m a n d  for rubber p r o d u c e d  a s p e c t a c u l a r  b o o m  in 

the rubber market. R e a l i s i n g  the potential of r u b b e r  as a source 

of future e c o n o m i c  s t r e n g t h  for the Peninsula, the gove r n m e n t 

E n couraged thi s  by o f f e r i n g  land on e a s y  t erms for rubber 

cultiv a t i o n  in August, 1 8 9 7 , 1E A vote of M $ 4 , 0 0 0  was a l l o c a t e d  

tor rubber e x p e r i m e n t s  in 1900.

By 1897, as a result of the g e n e r o u s  a g r i c u l t u r a l  land 

Policy, a total of 463,981 a cres had b e e n  a l i e n a t e d  for 

Agriculture in the four FMS ma i n l y  in P e r a k  and S e l a n g o r  to 

94,002 applicants. 1e The m a j o r i t y  of the l a n d h o l d e r s  were peasant 

A g r i c u l t u r a l i s t s  and it was e s t i m a t e d  that t h e y  held 

A p p r o x i m a t e l y  t w o - t h i r d s  of the total a l i e n a t e d  a g r i c u l t u r a l  land 

in the s t a t e s  in 1897, or about 300,000 a c r e s . 17' By 1902, it was 

estimated that the area of 1 o c c u p i e d 1 a g r i c u l t u r a l  land was
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718,707 acres, a n  increase of 254, 7 2 6  a c r e s  over the 1897 figure. 

The actual acre a g e  of increase in the peasant s e c t o r  is not 

known, but a less s u b s t a n t i a l  part must be a t t r i b u t e d  to it as a 

result of the r a p i d  e x p a n s i o n  of the p l a n t a t i o n  ru b b e r  i n d ustry 

during the p e r i o d . 1®

By 1905, it was e s t i m a t e d  that more t han 40,000 a c r e s  were 

planted wit h  r u b b e r  as is s h o w n  in A p p e n d i x  5.1. M uch of these 

were p l a n t e d  by the estate sector. A large are a  of land d u r i n g  

the pe r i o d  was a l i e n a t e d  to a p p l i c a n t s  whose b o n a  f i d e s  were 

q u e s t i o n a b l e . 1® Later, g r e a t e r  care was e x e r c i s e d  in s c r u t i n i s i n g  

a p p l i c a n t s  but there was no sure way of c h e c k i n g  their 

c r e d e n t i a l s  for land a l i e n a t i o n  purposes. Anot h e r  w e a k n e s s  of 

the land a g r i c u l t u r a l  p o l i c y  at that time was the failure to act 

against land owners who failed to cul t i v a t e  their land f ully - 

which was one of the c o n d i t i o n s  upon which land was a l i e n a t e d  to 

them. As a result, it was e s t i m a t e d  that only about half of the

320,000 a c r e s  of a l i e n a t e d  a g r i c ultural land in the FMS in 1902 

was under c u l t i v a t i o n . 20

The Early Development of Peasant Agriculture

The Negri S e m b i l a n  Malays had been a g r i c u l t u r a l i s t s  long 

before the arrival of the B r i t i s h  c o n t i n u e d  t heir a g r i c u l t u r a l  

a c t i v i t y  d u r i n g  the colonial period. The m ain a g r i c u l t u r e  cro p  

was paddy. After the federation, the i n d i g e n o u s  a g r i c u l t u r a l  

p o p u l a t i o n  c o n t i n u e d  to be self s u p p o r t i n g  in t h e i r  basic needs. 

Though there were some c r o p  f a i lures a f t e r  1900, the peasant 

a g r i c u l t u r a l i s t s  of Negri S e m b i l a n  r e m a i n e d  clos e s t  to the 

British ideal of the p e a s a n t r y  because the M i n a n g k a b a u s  of Negri 

S e m b i l a n  m a n a g e d  to p r e s e r v e  r e l a t i v e l y  intact t h e i r  A d a t
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P e r p a t e h . A s y s t e m  of personal law, the A d a t  P e r p a t e h  kept the 

t e n sions an d  c o n f l i c t s  w h i c h  h a d  u n d e r m i n e d  peasant a g r i c u l t u r e  

in other M a l a y  c o m m u n i t i e s  to a tol e r a b l e  minimum. U n d e r  the 

A d a t  P e r p a t e h  s y s t e m  c u s t o m a r y  land tenure, the ri g h t s  to land 

were g u a r d e d  by the female m e m b e r s  of the c o m m u n i t y  on w h o m  the 

estates of the d e c e a s e d  had devolved. T his e n a b l e d  a g r i c u l t u r e  to 

be more a s s i d u o u s l y  m a i n t a i n e d  as the female c u l t i v a t o r s  of Negri 

S e m bilan were less d rawn to other occupations.

In Selangor, in 1891, the c o n d i t i o n  of a g r i c u l t u r e  was least 

satisfactory. It h a d  in 1891 o nly 3,000 a cres under p addy 

a l t hough the land area in S e l a n g o r  is larger tha n  that of Negri 

Sembilan. An attempt by the Brit i s h  a d m i n i s t r a t i o n  to d e v e l o p 

paddy c u l t i v a t i o n  in S e l a n g o r  failed as the state h i s t o r i c a l l y  

had a less f i r m  agri c u l t u r a l  t r a d i t i o n  than the other states 

largely because the p o p u l a t i o n  c o n s i s t e d  of immig r a n t s  who had no 

experience in a g r i c u l t u r e  and thus p r e f e r r e d  other econo m i c  

activities. 21

In Pahang, t raditional peasant a g r i c u l t u r e  had been less 

d i s rupted beca u s e  of the later i m p o s i t i o n  of colonial rule and 

the s t a t e ' s  r e l a t i v e  i s o lation f r o m  the forces of change 

prevalent in m any p arts of the west c o a s t .22 By 1901, however, 

there was an increase in agr i c u l t u r a l  a c t i v i t i e s  and paddy 

c u l t i v a t i o n  e s t i m a t e d  to c over 27,400 a c r e s . 23 The B r i t i s h  

a d m i n i s t r a t i o n  was e s p e c i a l l y  c o n c e r n e d  over the s t a n d a r d  of 

Pahang's peasant a g r i c u l t u r e . 2 “*

It was in P e r a k  that the B r i t i s h  e x e r t e d  their greatest 

efforts in d e v e l o p i n g  peasant a g r i c u l t u r e  d u r i n g  the p e r i o d  of 

residential administration, e s p e c i a l l y  u nder H ugh L o w  an d  Frank
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Swettenham. N e w  p o l i c i e s  were a d o p t e d  to attract p e a s a n t s  and to 

develop agriculture. Except for the d i s t r i c t s  of K r i a n  a n d  Larut, 

agricultural land in P erak were exempt f r o m  land r ents until 1882 

and the p r a c t i c e  of rent r e m i s s i o n s  for n e w  peasant h o l d i n g s  was 

widespread. T h o u g h  successful, the de v e l o p m e n t  g e n e r a t e d  by these 

policies was not foun d e d  on a f i r m  basis2 5  but was ma r k e d  instead 

by haphazardness, u n c e r t a i n t y  and a number of failures.

During the e a r l y  y ears of B r i t i s h  rule, a large n u m b e r  of 

'foreign Malays' and immigrant M a l a y s i a n s  had e n t e r e d  the two 

di s t r i c t s  in Perak, a t t r a c t e d  by the g e n e r o u s  land a l i e n a t i o n  

terms. A n e t w o r k  of r oads and small ca n a l s  and v i l l a g e s  were 

established. By 1885, more tha n  50 a c r e s  had been alienated, 

Mainly to p l a n t e r s  and peasant agriculturalists. In the same 

year, p addy w o r t h  $204,405 was e x p o r t e d  f r o m  the districts. "All 

this p r o g r e s s  r e f l e c t e d  f a v o u r a b l y  on Brit i s h  po l i c y  and a u g u r e d  

well for t heir h opes of peasant p addy production" . 2:45

However, in later years, there were p a d d y  crop failures, no 

new lands were opened up and the districts' paddy e x p o r t s  fell 

h e a v i l y . ^  P a d d y  lands were a b a n d o n e d  and at the height of 

depr e s s i o n  in 1890 it was said, "there is ha r d l y  a n y  acre to be 

seen and the in h a b i t a n t s  have clea r e d  out w h o l e s a l e " . The 

colonial agr i c u l t u r a l  p o l i c y  c h a n g e d  in 1895 as a result of a 

serious drought. An i r r i g a t i o n  scheme k n o w n  as the K rian 

Irrigation sc h e m e  c o s t i n g  $ 6 5 6,000 was built and c o m p l e t e d  in 

1906. However, d u r i n g  the poor season, m any c u l t i v a t o r s  left 

"their p a d d y  field lands uncultivated, whilst others p u l l e d  out of 

the d i s t r i c t s  a l t o g e t h e r . 23
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A l t h o u g h  w a t e r  control was a n  important fa c t o r  in the 

development of peasant a g r i c u l t u r e  the B r i t i s h  colonial 

adm i n i s t r a t o r s  still p u r s u e d  a r e s t r i c t e d  i r r i g a t i o n  p o l i c y  in 

the Malay states. The insi s t e n c e  of Ernest Birch, the R e s i d e n t  of 

&egri Sembilan, in his i r r i g a t i o n  m e m o r a n d u m  in 1898, that there 

be official i r r i g a t i o n  p o l i c y  for the FMS, r e s u l t e d  in the 

passing of an e n actment on i r r i g a t i o n  for the s t a t e s  in Jul y  

1899. This en a c t m e n t  e m p o w e r e d  the r e s i d e n t s  to de f i n e  and 

control i r r i g a t i o n  a r e a s  and to impose r ates t h e r e i n . 30 This 

enactment was not an e f f e c t i v e  instrument for the d e v e l o p m e n t  of 

irrigation s c h e m e s  as it lacked the g o v e r n m e n t ' s  financial an d  

moral support. Thus, d u r i n g  the period, i r r i g a t i o n  r e m a i n e d  a low 

priority activity. W ith the e x c e p t i o n  of the K r i a n  Scheme, no 

large i r r i g a t i o n  w orks were c o n s t r u c t e d  a n d  onl y  a f e w  small 

Projects were u n d e r t a k e n  w ith v a r y i n g  d e g r e e s  of success.

As a result of p a d d y  c r o p  f a i l u r e s  in 1901, e n a c t m e n t s  were 

passed to r e g ulate the d a t e s  of the dif f e r e n t  s t a g e s  of 

cultivation. The result was that of the p a d d y  harvest in Pahang  

and Negri S e m b i l a n  improved greatly. However, these m e a s u r e s  were 

aot al w a y s  successful as there were o c c a s i o n s  when c u l t i v a t i o n  

bates were f ixed without c o n s i d e r i n g  local conditions, which 

led to the c r o p  f a i l u r e s . 31

Min i n g  o p e r a t i o n s  had d i s r u p t i v e  i n fluence on agriculture, 

e s pecially p a d d y  cultivation. The m i n i n g  a c t i v i t y  p o l l u t e d  

streams or r i v e r s  or d i v e r t e d  water r e q u i r e d  to i r r igate the 

fields. The a d m i n i s t r a t i o n  was in a d i l e m m a  w h e t h e r  to protect 

the interest of paddy c u l t i v a t i o n  at the expe n s e  of its most 

Profitable e c o n o m i c  sector. As the s i t u a t i o n  was v ery s e r i o u s  by
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the 1890's, a M i n i n g  Code was e n a c t e d  in P e r a k  in 1895. The Code 

extended the pow e r s  of the a d m i n i s t r a t i o n  over the mi n i n g  

industry to effect more s c i e n t i f i c  an d  less wasteful mi n i n g  

techniques. The Code also a t t e m p t e d  to ensure that in 

granting w ater l i c ences to miners, care would be t a k e n  to 

safeguard the r i g h t s  of p a d d y  p l a n t e r s  a n d  to see that i r r i g a t i o n  

works were not i n t e r f e r e d  with. In 1897, the gove r n m e n t  d r a f t e d  

rules to prev e n t  t a i l i n g s  p r o d u c e d  by h y d r a u l i c  mining.

By 1899, the first Federal M i n i n g  En a c t m e n t  was pa s s e d  and the 

Provisions of the P e r a k  M i n i n g  Code of 1895 were e x t e n d e d  to the 

other states. These measures, however, di d  not s u c c e e d  in 

preventing water f rom b e i n g  fouled and m i n i n g  residue f r o m  being 

deposited in the fields. The s p o ilage of a g r i c u l t u r a l  land 

oould be s t o p p e d  only by a total p r o h i b i t i o n  of m i n i n g  a c t i v i t y  

in agricultural a reas or by the enforc e m e n t  of co s t l y  f i l t e r i n g  

processes. The g o vernment was not p r e p a r e d  to take these dras t i c  

Erasures. 32

The C o m m i s s i o n  of Enquiry, which had b een e s t a b l i s h e d  in 1895 

to s tudy a n d  r e c o m m e n d  ways and m eans of s o l v i n g  the p r o blems  

faced by the tin industry, failed to put forw a r d  s t r onger 

Measures to prevent p a d d y  lands f rom b e i n g  d i s t u r b e d  by m i n i n g  

operations. The i n stances of conflict b e t w e e n  these two 

activities became less n u m e r o u s  wit h  the passage of time. In tin 

lining areas, e m p l o y m e n t  in the mines, e i t h e r  as a ful l - t i m e  or 

an a u x i l i a r y  occupation, was more p r o f i t a b l e  tha n  w o r k i n g  in the 

fields, an d  this r e s u l t e d  in many ins t a n c e s  of n o n - c u l t i v a t i o n  of 

alienated a g r i c u l t u r e  land. The se c o n d  p r o b l e m  was the p e a s a n t s  

whose w o r k i n g  lands were p o t e n t i a l l y  goo d  m i n i n g  areas, were
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induced to sell t h e m  to the miners, or were r e l i e v e d  of t h e m  by 

the gove r n m e n t  for a l i e n a t i o n  to miners. The 1895 P e r a k  Min i n g  

Code had laid d o w n  that the g o v e r n m e n t  was not to interfere wit h  

agricultural h o l d i n g s  or to h a n d  t h e m  ove r  to mi n e r s  whilst large 

tracts of u n c u l t i v a t e d  lands were still available. S e c t i o n  96 of 

the Code, however, e r o d e d  thi s  p r o t e c t i o n  by e m p o w e r i n g  the 

State Council to decide w h e n  m i n i n g  s h o u l d  have p r e c e d e n c e  over 

agriculture. The g o v e r n m e n t  se e m e d  to favour m i n i n g  over 

a g r i c u l t u r e . 33

Cash Crop In The Early Colonial Period

The B r i t i s h  at first di d  not resist the peasants' i nitiative  

in cash crops. However, in the late 1890's, the a d m i n i s t r a t i o n  

openly o p p o s e d  this activity. This was the result of the failure 

of coffee c u l t i v a t i o n  in 1895 w h i c h  led to p e a s a n t s  a b a n d o n i n g  

their h o l d i n g s  and migrating. Similarly, as the gambier, pepper, 

and tapioca m a r k e t s  d e c l i n e d  the p e a s a n t s  lost interest in these 

three crops. The ai l i n g  peas a n t  c ash c r o p p i n g  s i t u a t i o n  had two 

important effects. First, the a c t i v i t y  lost official favour and 

second, it d i s c o u r a g e d  the s u b s i s t e n c e - o r i e n t e d  p e a s a n t s  f r o m  

Moving into c ommercial agriculture.

The B r i t i s h  on the o ther han d  e n c o u r a g e d  the d e v e l o p m e n t  of 

peasant c a s h  c r o p p i n g  in coco n u t  p l a n t a t i o n s  because the cro p  did 

not interfere w i t h  the p e a s a n t ' s  food p r o d u c t i o n  plan. 3i* A 

generous p o l i c y  of a l i e n a t i n g  land c h e a p l y  to the p e a s a n t s  wit h  

a m i n i m u m  a d m i n i s t r a t i v e  p r o c e s s  was adopted.

Initially, the Colonial a d m i n i s t r a t i o n  f a v o u r e d  the 

commercial e x p l o i t a t i o n  of the fore s t s  w h i c h  was u n d e r t a k e n  

without m u c h  control. T his was because, forest l i c e n c e s  g r a n t e d
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and the export of forest p r o d u c t s  brought revenue to the

governments. Forest control was o r i g i n a l l y in the h ands of

district a d m i n i s t r a t i o n  which had little time to deal w i t h it.

In 1898, forest d e p a r t m e n t s  were e s t a b l i s h e d  in P e r a k  an d 

Selangor. However, the forest d e p a r t m e n t s  were e s t a b l i s h e d  not to 

protect forest land p e r  s e ,  but more to faci l i t a t e  the q u i c k  a n d  

economic e x p l o i t a t i o n  of the fore s t s  for these d e p a r t m e n t s  had to 

justify t h e i r  e x i s t e n c e  by t h e i r  r e v e n u e - c o l l e c t i o n .  The forest 

depart m e n t s  c o u l d  * only- pursue limited p r o g r a m m e s  of forest 

c o n s e r v a t i o n  a n d  de v e l o p m e n t  because t hey were under— s t a f f e d  and 

lacked funds. Du r i n g  the period, no forest en a c t m e n t  was passed, 

forest r e s e r v a t i o n  p r o c e e d e d  v ery slowly, the forest d e p a r t m e n t s  

Remained small a n d  i neffective an d  the f o r e s t s  c o n t i n u e d  to be 

cut down w ith little thought for the f u t u r e . 3S

The peasants' c o n d i t i o n  in respect of a g r i c u l t u r e  d u r i n g  this 

period c h a n g e d  little f r o m  that during the r e s i d e n t i a l  period. 

Vhile peasant a g r i c u l t u r e  a d v a n c e d  in some areas, it s t a g n a t e d  

or d e t e r i o r a t e d  in other p arts of the country. The Colonial 

a d m i n i s t r a t i o n ' s  g e n e r o u s  land policy however, f a c i l i t a t e d  the 

m o vements of p e a s a n t s  and e n a b l e d  t h e m  to pursue more c rop  

options t han could o t h erwise have been ava i l a b l e  to them.

Land Tenure System Of Paddy Land In The Colonial Period

The land tenure s y s t e m  for p addy land d u r i n g  the e a r l y  pe r i o d  

of colonial rule c a n  best be d e s c r i b e d  as two tiered. All h o l d e r s  

of land w h e t h e r  outright ow n e r s  by virtue of h o l d i n g  grants, or 

tenants by virtue of h o l d i n g  long t e r m  leases were r e q u i r e d  to 

pay an annual rent to the c o n t r o l l i n g  authority, i n i t i a l l y  the 

Bast Indian C o m p a n y  and f r o m  1858, the B r i t i s h  C r o w n . 3e
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On the o t h e r  hand, there was e v i d e n c e  of r a c k - r e n t i n g  in 

Kedah in e a r l y  period. Man y  p e a s a n t s  in Kedah, t h o u g h  t h e y  were 

usu f r u c t u a r i e s  of the land, were in r e a l i t y  m e r e l y  the 

d e pendants of a g e n t s  r e s i d i n g  in town who s u p p l i e d  t h e m  w i t h  food 

and who in r e t u r n  rece i v e  the whole of the produce, with 

consequent p r o f i t s . 3 ^ In m o d e r n  times, this s y s t e m  in Keda h ' s  

agricultural s o c i e t y  is k n o w n  as p a d d y  k u n c a  system. For no n ­

payment of quit rent, the land was f o r f e i t e d  a n d  sol d  to others.

In Perak, Sir Hugh L o w ' s  h igh quit rent po l i c y  r e n d e r e d  rice 

growing unprofitable. The level of p r o f i t a b i l i t y  was even 

greater for those who c o u l d  ob t a i n  o f f - f a r m  employment. The high 

quit r ents were later c h a n g e d  when the B r i t i s h  a d o p t e d  the 

policy of e n s u r i n g  a secure food su p p l y  an d  s e l f - s u f f i c i e n c y  in 

food production. However, this was not a c h i e v e d  and rice has 

still to be i m p orted f r o m  Bengal, T h a i l a n d  and B u r m a . 33 

The Colonial Policy On Paddy And Its Impact On Peasant 

Agrlcultural Patterns

It was see n  earl i e r  in this chap t e r  that p a d d y  c u l t i v a t i o n  

was left to the Malays, larg e l y  at their own expe n s e  and 

e x c l u s i v e l y  by their own labour. Even t o d a y  we find that about 

80% of the M a l a y  p e a s a n t s  are in the p o v e r t y - s t r i c k e n  rice 

growing a r e a s  of P e n i n s u l a r  Malaysia. D u r i n g  the Colonial period, 

rice grow i n g  was a major a c t i v i t y  with 60% of the total rice 

area located in the north - w e s t  of the Peninsula. A n o t h e r  23 %  of 

the rice g r o w i n g  area was in the n orth east of the country. With 

the de v e l o p m e n t  of the P e n a n g  market a n d  m a r k e t s  e l s e w h e r e  in 

the Peninsula, p r o d u c t i o n  of the three mai n  c o m m o d i t i e s  

in the west came to be ident i f i e d  w ith race: spi c e s
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in the h ands of the Europeans, s u g a r  in the h ands of the Chin e s e 

and rice in the h a n d s  of the Malays. The d e v e l o p m e n t  of rice came 

to be market o r i e n t e d  an d  in most a c c e s s i b l e  a r e a s  the h o l d i n g s  

and fields were large e n o u g h  in size to ens u r e  a surplus. 

However, the unit of p r o d u c t i o n  r e m a i n e d  u n c h a n g e d  a n d  since 

amongst the M a l a y s  there was no fall in the r atio of a g r i c u l t u r e  

workers to total workers, true e c o n o m i c  d e v e l o p m e n t  d i d  not 

follow.

The a g r i c u l t u r a l  p o l i c y  d i s c r i m i n a t e d  against t o w a r d s  the 

peasants in suc h  other w a y s  as the failure to provide a d e quate 

drainage and a good c o m m u n i c a t i o n s  system, w h i c h  were e s sential 

for agricultural development. The p l a n t a t i o n  an d  m i n i n g  s e c t o r s  

were g i v e n  p r e f e r e n t i a l  t r eatment wit h  goo d  d r a i n a g e  and 

c o m m u n i c a t i o n  systems. These p o l i c i e s  left p e a s a n t s  with lands 

less v a l u a b l e  a n d  less s u i t a b l e  for a g r i c u l t u r e  and d e p r i v e d  t h e m  

of the b r o a d e r  social b e n e f i t s  a r i s i n g  f r o m  pu b l i c  works. This 

also e x p l a i n e d  wh y  the p e a s a n t s  o wned only a small p r o p o r t i o n  of 

a l ienated land in the d e v e l o p e d  d i s t r i c t s  a c c e s s i b l e  by roa d  and 

rail.

The bias agai n s t  p e a s a n t s  in the a g r i c u l t u r a l  p o l i c y  was 

balanced by a tilt in fa v o u r  of p l a n t a t i o n  a g r i c u l t u r e  w h i c h  the 

a d m i n i s t r a t i o n  b e l i e v e d  c o u l d  b r i n g  about a g r i c u l t u r a l  

development and p r o f i t s  of w h i c h  could be t a k e n  out of the 

country. Thus, by 1910 peasant a g r i c u l t u r e  was not f a v o u r e d  by 

the a d m i n i s t r a t o r s  and thi s  left the p e a s a n t s  w i t h  their  

traditional role of agri c u l t u r a l  s u b s i s t e n c e  producers. However, 

With the i n t r o d u c t i o n  of rubber, the peasant too k  a g r e a t e r  

interest in t heir lands and large numb e r s  of t h e m  r e t u r n e d  to the
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land.

However, the administration, b e l i e v e d  that c a s h  c r o p p i n g  

should be a m o n o p o l y  of the planters, it t r i e d  to prevent the 

peasants f r o m  c o n t i n u i n g  w i t h  the c u l t i v a t i o n  of rubber. The 

government's s t r o n g  di s a p p r o v a l  of peasant ru b b e r  c u l t i v a t i o n  

was c a u s e d  p a r t l y  by i n c r e a s e d  c o n c e r n  over the d e c l i n e  in 

subsistence a g r i c u l t u r e  e s p e c i a l l y  p a d d y  cultivation. V a r i o u s  

efforts to e n c o u r a g e  p a d d y  development, failed to attract the 

peasants to c o n c e n t r a t e  f ully on p a d d y  d e v e l opment because other 

Jnore prof i t a b l e  e c o n o m i c  a c t i v i t i e s  suc h  as tin an d  r u b b e r  were 

far more attractive.

In 1917, the Federal Council, to protect the p addy land and 

to boost local foo d  production, pa s s e d  the Rice Land Enactment.

The en a c t m e n t  e m p o w e r e d  the gover n m e n t  to depr i v e  the 

cultivator of his c u l t i v a t i o n  (produce) and p r o v i d e d  p e n a l t i e s  

for any v i o l a t i o n  of the condition. The E n actment had, however, 

been oppo s e d  on the g r o u n d  that the nature of c u l t i v a t i o n  

p r o vision s h o u l d  be c o n s t r u e d  as a d e s c r i p t i o n  of c u l t i v a t i o n  

u n dertaken rather tha n  as a b i n d i n g  condition. Further, muc h  of 

fhe paddy land w i t h i n  the s cope of the e n a c t m e n t  had much e a r l i e r  

been c o n v e r t e d  to other t y p e s  of cultivation.

Initially, the e n a c t m e n t  was i m p l e m e n t e d  liberally. However, 

after 1919 the ena c t m e n t  was e n f o r c e d  quite strictly. This 

com p e l l e d  the p e a s a n t s  to remove the c u l t i v a t o r s  of o t h e r  t ypes 

of crops f r o m  the land. T h e y  a lso f l o o d e d  the fi e l d s  to d e s t r o y  

any other c rops c u l t i v a t e d . 39 This e n a c t m e n t - h o w e v e r  s u c c e e d e d  

in p r e v e n t i n g  ru b b e r  f r o m  e n c r o a c h i n g  f u r t h e r  into the 

s s t a b l i s h e d  p a d d y  fields. In order to increase local food
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Production, v a r i o u s  a d m i n i s t r a t i v e  and legisl a t i v e  m e a s u r e s  were 

taken. This i n c l u d e d  the p a s s i n g  of Rice Lan d  En a c t m e n t  m e n t i o n e d  

earlier and Coco n u t  P alms P r o t e c t i o n  Ena c t m e n t  which made the 

destruction of coconut p a l m s  for the purpose of c u l t i v a t i n g  of 

other c rops an illegal an d  puni s h a b l e  offence. Administratively, 

however, the local population, e s p e c i a l l y  the p e a s a n t s  were 

encouraged to prod u c e  and increase local food production.

The failure of the rice crop in India an d  a w o r l d  food 

shortage cr i s i s  a f t e r  the S e c o n d  World War forced the g overnment  

"to introduce the Food P r o d u c t i o n  Enactment in 1948, w h i c h  

empowered the gove r n m e n t  to increase food p r o d u c t i o n  s h o u l d  the 

ueed arise. Thus, in 1949, a Food C o n t r o l l e r  was a p p o i n t e d  in 

"the Stra i t s  S e t t l e m e n t s  and Johore, with powers to compel and 

regulate the c u l t i v a t i o n  of rice and other food c r o p s  on an y  land 

which a p p e a r e d  to be suitable and to r e q u i s i t i o n  labour for the 

purpose of suc h  c u l t i v a t i o n . -*0

During the 1919 and e a r l y  1920, the F e d e r a t e d  M a l a y  S t a t e s  

(FMS) e x p e r i e n c e d  the rice c r i s i s  as a result of a drought in 

Siam which ca u s e d  paddy e x p o r t s  f r o m  Burma to fall by 50% and the 

Price of rice f r o m  S i a m  a n d  Sa i g o n  i n creased tremendously. The 

country was fo r c e d  to de p e n d  on its d e p l e t e d  rice stocks.

Under a food control scheme, government rice s t o c k s  in the 

country were t a k e n  over by the government w h i c h  a s s u m e d  direct 

control of rice impo r t s -*1 w h i c h  were g r a d u a l l y  r e l e a s e d  to 

wholesale d e a l e r s  at f ixed pr i c e s  to ensure the most e q u i t a b l e  

distribution. T h i s  rice crisis c a u s e d  a panic a m o n g  the 

government o f f i c i a l s  and the masses as pr i c e s  of rice rose 

tremendously. Throu g h o u t  the period of rice control, the
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government was c o m p e l l e d  to sell at less tha n  its cost price an d 

had to a b s o r b  the l oss,142

The e c o n o m i c  d e p r e s s i o n  of the e a r l y  1920s taught a lesson 

"to Malayan p e a s a n t s  that d e p e n d e n c e  on cas h  c r o p s  a lone was 

risky. The gove r n m e n t  r e a l i s e d  that a n e w  po l i c y  was n e e d e d  to 

boost peasant f o o d - c r o p  production, e s p e c i a l l y  that of rice. 

In fact, as e a r l y  as 1920s, there was m o u n t i n g  public c r i t i c i s m  

the g o v e r n m e n t ' s  failure to reduce the c o u n t r y ' s  d e p e n d e n c e  on 

Imported food s t u f f s  and d e m a n d s  were made by the M a l a y  elite for 

a better deal for the local p a d d y  i n d ustry in w h i c h  so m a n y  M a l a y  

Peasants were involved.

There were two o p i n i o n s  d u r i n g  this time on the course of 

action that s h o u l d  be t a k e n  for the de v e l o p m e n t  of agriculture. 

The first thought that the gove r n m e n t  s h o u l d  c o n c e n t r a t e  on the 

production of export staples, while p r o v i d i n g  for r e a s o n a b l e  

encouragement to p addy cultivation. The s e c o n d  v i e w  was that 

domestic p addy p r o d u c t i o n  s h o u l d  be e n c o u r a g e d  by e v e r y  possible 

Bieans. This r e s u l t e d  in the Rice C u l t i v a t i o n  Com m i t t e e  Report 

which c o n t a i n e d  a c o m p r e h e n s i v e  account of p a d d y  c u l t i v a t i o n  in 

I^alaya dur i n g  the colonial p e r i o d . * 0

The most si g n i f i c a n t  aspect of the report was its r e c o g n i t i o n  

the importance of w ater control in p a d d y  c u l t i v a t i o n  and its 

recomme n d a t i o n  that a Depar t m e n t  of Drain a g e  a n d  Irrig a t i o n  be 

set up w ith b r a n c h e s  throu g h o u t  the c o u n t r y  to deal w i t h  the 

problem. The d e p a r t m e n t  was fina l l y  e s t a b l i s h e d  in 1932. The 

provision of d r a i n a g e  an d  irrig a t i o n  works was p r i m a r i l y  

responsible for s t a b i l i s i n g  the area an d  p r o d u c t i o n  of p a d d y  in 

the FMS throu g h o u t  thi s  period. The g o v e r n m e n t ' s  interest in
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rice p r o d u c t i o n  r e s u l t e d  in the increase in p a d d y  acreage. Rice 

production als o  i m p roved in the y ears to come. A p p e n d i x  5.2 

shows rice and r u b b e r  acre a g e  in 1920s.

Effo r t s  on the part of the a d m i n i s t r a t i o n  to increase rice 

production p r o v e d  futile. The a d m i n i s t r a t i o n ' s  atte m p t  to 

encourage p e a s a n t s  to cul t i v a t e  coconut by a l i e n a t i n g  land at 

low rents was f r u s t r a t e d  by the gradual inter— p l a n t i n g  of ru b b e r  

with c o c o n u t s  and by some p e a s a n t s  c u t t i n g  d o w n  coconut t r e e s  and 

planting ru b b e r  trees in their place. To c h e c k  this practice, 

there was pa s s e d  in 1917 a Coconut P r e s e r v a t i o n  E n actment w hich 

prohibited the r e p l a cement of the coconut p a l m  by other forms of 

cultivation.

At the en d  of 1920, it was v ery clear that the 

a d m i n i s t r a t i o n ' s  f o r e g o i n g  pol i c y  had inc r e a s e d  food p r o d u c t i o n  

only marginally. Many of the a r e a s  thus c u l t i v a t e d  were 

even t u a l l y  r e p l a c e d  e i t h e r  by rubber or were abandoned. W h a t e v e r  

the outcome of the food p r o d u c t i o n  policy, the r e s p o n s i b i l i t y  

for the u n s a t i s f a c t o r y  s i t u a t i o n  in peasant food p r o d u c t i o n  was 

squarely the administration's. The a g r i c u l t u r e  depa r t m e n t  w h i c h  

was e s t a b l i s h e d  in 1905 r e m a i n e d  distant f r o m  the peasantry. As a 

result, w hen the rice s h o r t a g e  cr i s i s  hit the M a l a y  states, 

the ag r i c u l t u r e  depa r t m e n t  c o u l d  not give t h e m  m u c h  assistance.

In 1925, the Food P r o d u c t i o n  Enactment was r e p e a l e d  in 

response to an appeal f r o m  the p l a n t a t i o n  industry. This 

enactment forced the p l a n t a t i o n  and tin i n d u s t r y  to plant or 

cultivate rice but low yi e l d s  failed to increase rice or food 

production. Local food p r o d u c t i o n  c o n t i n u e d  to be a p r o b l e m  

unable to keep pace with i n creased demand. Further, the
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c ultivation of foo d  c rops t h r e a t e n e d  to be s u p e r s e d e d  by that of 

rubber.

The Policy On Rubber Restriction

This S t e v e n s o n  R e s t r i c t i o n  Scheme (1921— 1922) imposed on the 

the s m a l l h o l d e r s  and the estates for the sole purp o s e  of 

restricting ru b b e r  output and thereby raise prices. The 

Stevenson Committee, set up by the Colonial office in 1921 to 

investigate the ru b b e r  situation, r e c o m m e n d e d  that the g o v e r n m e n t  

take a c t i o n  to reduce the amount of rubber e x p o r t e d  f r o m  

producing countries. The r e c o m m e n d a t i o n  was a c c e p t e d  by the 

Secretary of S tate and the British G o v e r n m e n t  an d  thus, the 

Export of R u b b e r  (Restriction) E n a c t m e n t , 1922 was pa s s e d  in the

Federal Council on 24 O c t o b e r  1922.

This scheme grea t l y  a f f ected the rubber s m a l l h o l d e r s  as 

their main source of livelihood was rubber. The low rubber prices  

inflicted c o n s i d e r a b l e  hardship, p a r t i c u l a r l y  on peasants, many 

of w h o m  turned to p addy p l a n t i n g  or g r o w i n g  minor cash c r o p s  or 

opening up small patc h e s  of land to grow food crops.

However, the overall benefit of the S t e v e n s o n  scheme - an

Increase in the price of rubber - was sha r e d  by bot h the

swan holders *nd the planters. On the other hand, the
disadvantage was t h a t , at the end of the r e s t r i c t i o n  p e r i o d (31

October 1928), the Ne t h e r l a n d s  East Indies had excee d e d  Ma l a y a  in 

terms of acre a g e  and it had almost d i s p l a c e d  Malaya as the 

largest ru b b e r  g r o w i n g  c o u n t r y  in the w orld and it was p r o v i d i n g  

strong c o m p e t i t i o n  in the r u b b e r  m a r k e t . 46

The d e p r e s s i o n  lasted for more tha n  four years (1928-1931) 

and the fall in rubber e a r n i n g s  was d i s a s t r o u s  for the M a l a y a n
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economy and those dependent on rubber. The low rubber prices 

resulted in a severe fall in rub b e r  e a r n i n g s  f r o m  $202 m i l l i o n  in 

1929 to $37 milli on in 1932 a n d  revenue f r o m  r u b b e r  e x p o r t s  fell 

from $11 mill i o n  in 1926 to b a r e l y  half a m i l l i o n  d o l l a r s  in 

1932.

A n e w  rubber r e s t r i c t i o n  scheme (1929) r e p l a c i n g  the

Stevenson scheme a f f e c t e d  the p e a s a n t s  in many ways. The

intention of the n e w  scheme was e x p r e s s e d  thus:

"...One of the primary objects of the rubber control scheme was to 
protect European capital in plantation companies in Malaya, Borneo and 
the Netherlands East Indies from competition arising from the production 
of rubber by the natives at a fraction of the cost involved on European 
owned estates."
Therefore, for the se c o n d  time, the peasants' interest as 

rubber p r o d u c e r s  were s a c r i f i c e d  and this time it was less 

justifiable as while it could at least be c l a i m e d  that dur i n g 

time of the S t e v e n s o n  Scheme there was a general ignorance of 

the condi t i o n s  of peasant smallholdings, the International Ru b b e r 

Regulation C o mmittee and the M a l a y a n  gover n m e n t  n o w  had all the 

av&ilable i n f o r mation as well as the lessons of recent h i s t o r y  to 

fi&plement a fair s c h e m e . 60

Between 1934-41, u n d e r - a s s e s s m e n t  under thi s  scheme r e s u l t e d  

a financial loss of a p p r o x i m a t e l y  M$173 m i l l i o n  for 

s®allholders of the F M S . S1 This loss was, however, less important 

compared to the effe c t s  of the scheme on future p e a s a n t s  s m a l l ­

holdings. Available s t a t i s t i c s  of land a l i e n a t i o n  f r o m  1922-1930 

Reveal that a m uch s m a l l e r  area of land was a l i e n a t e d  to the 

Peasants c o m p a r e d  wit h  the p l a n t e r s  as s h o w n  in A p p e n d i x  5.3.

The po l i c y  was a b a n d o n e d  in 1930, and there was a total ban 

011 the a l i e n a t i o n  of land for ru b b e r  p l a n t i n g  f r o m  1930 to 1942.
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From 1934 to 1942, there was a n e w  po l i c y  by w h i c h  there was a 

prohibition of n e w  ru b b e r  p l a n t i n g  on land p r e v i o u s l y  alienated, 

except for one yea r  f r o m  1939 to 1940 whe n  5% n e w  p l a n t i n g  was 

Permitted. e2ï Thi s  p r o h i b i t i o n  p r e v e n t e d  the p e a s a n t s  f r o m  

Planting w h a t e v e r  reserve land t hey held. Nonetheless, the scheme 

permitted a large measure of r e p l a n t i n g  b e t w e e n  1934 and 1938 and 

virtually u n l i m i t e d  r e p l a n t i n g  f r o m  1939 onwards. In practice, 

however, the r e p l a n t i n g  scheme e x c l u d e d  man y  s m a l l h o l d e r s  as this 

operation r e s u l t e d  in a loss of income d u r i n g  the six y e a r s  of 

which had to elapse before the ru b b e r  trees c ould be tapped. The 

s t a t e s  were in a bet t e r  p o s i t i o n  to take adv a n t a g e  of the 

replanting scheme. Thus, thi s  scheme i n d i r e c t l y  d e s t r o y e d  the 

long t e r m  c o m p e t i t i v e  a b i l i t y  and p r o s p e c t s  of the peasant 

smallholders a n d  by d o i n g  so it e n h a n c e d  those of p l a n t a t i o n  

producers. T h o u g h  d e t r i m e n t a l  to the peasant industry, and 

though there were several r e q u e s t s  for its modification, the 

Policy c o n t i n u e d  to be implemented.

Prior to thi s  policy, the smallholders' lands were being 

forfeited for v i o l a t i o n  of the c u l t i v a t i o n  condition. The request 

hy the Mala y a n  Estate Owners' A s s o c i a t i o n  that the s m a l l h o l d e r s  

who had their land titl es f o r f e i t e d  be r e - a l i e n a t e d  the land and 

permitted to plant rubber was r e j e c t e d  as lands with 'no rubber 

condition' s h o u l d  not be p l a n t e d  with rubber. The g o v e r n m e n t ' s  

Policy then was that it was unwise to e n c o u r a g e  • rubber 

c ultivation on land a l i e n a t e d  for food c u l t i v a t i o n  and that the 

Smallholders h a d  'adequate land for n e w  p l a n t i n g  within the scope 

°f e x i sting p o l i c y . ' e3

It can be concluded, then, that the colonial a g r i c u l t u r a l
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Policy and its e c o n o m i c  p r o g r a m m e  in the 1930's was to ensure 

■that the M a l a y s  would r e m a i n  in the p a d d y  c u l t i v a t i o n  a r e a s  with 

the least prof i t a b l e  e c o n o m i c  activities. The colonial

agricultural a i m e d  mainly to ensure that the p l a n t a t i o n  s e c t o r s  

^ould continue to p r o s p e r  and progress. T his is e v i d e n c e d  by the 

various m e a s u r e s  imposed by the gover n m e n t  on the M a l a y  p e a s a n t s  

to d i scourage an d  sto p  the Malays f r o m  e m b a r k i n g  on the 

cultivation of the more prof i t a b l e  c a s h  crops. This was done 

although the Ma l a y s  had on many o c c a s i o n s  d e m o n s t r a t e d  their 

ahility to und e r t a k e  s u c c e s s f u l l y  the cas h  c r o p p i n g  of rubber. 

This was thus a delib e r a t e  p o l i c y  of the colonial g o v e r n m e n t  to 

ensure the survival of the more p r e f e r r e d  E u r o p e a n - o w n e d  rubber 

Plantation at the expense of the peasantry.

TBS PRBSEFT STATE OF MALA YSIAV AGRICULTURE

A c c ording to the land- use s u r v e y  of P e n i n s u l a r  M a l aysia  

<1974),se a g r i c u l t u r e  o c c u p i e d  26% of the land <8,577,000 

acr e s ) ,u rban a n d  industrial use took up 0.8%, m i n i n g  0.7%, forest 

58.6%, s w a m p  8.1% and other uses 5.6% of a total land a r e a  of 32 

Million a c r e s  (Table 4.1). Therefore, in terms of a b s o l u t e  area 

^Pilised, ag r i c u l t u r e  and f o r e s t r y  account for the largest a r e a s  

land. The net land area still a v a ilable and suitable for c rop 

Production amou n t s  to 5.7 m i l l i o n  acres. The P r o j e c t e d  n e w  land 

development up to 1990, ta k i n g  into account d o m e s t i c  an d  export 

demand and m a r k e t s  for agricultural commodities, is e x p e c t e d  to 

involve the use of some 4.3 mill i o n  a c r e s  of land. In order to 

accomplish this, land w o u l d  have to be d e v e l o p e d  at the rate of 

a p p r oximately 200,000 a c r e s  annually. If this de v e l o p m e n t  

c°ntinues at the above rate, a further one m i l l i o n  acres of land
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would be d e v e l o p e d  by the end of the century.

Effective p o l i c i e s  and s t r a t e g i e s  b ased on f i v e - y e a r  

development p l a n s  are p u r s u e d  c o n t i n u o u s l y  by the M a l a y s i a n  

government. The 4MP (1981-1985) and the 5MP (1986-1990)

emphasises i n - s i t u  land develo p m e n t  w hich i n c ludes the p r o v i s i o n  

°f basic i n f r a s t r u c t u r e  an d  agri c u l t u r a l  input as well as 

promotion of local activities. An integ r a t e d  a p p r o a c h  in 

Providing these f a c i l i t i e s  an d  n e w  land de v e l o p m e n t  with 

Perennial c rops s eems to be s t e p p e d  u p 5,6, u nder the pres e n t  5MP 

for the benefit of the l a n dless and under e m p l o y e d  farmers.

Major d e v e l o p m e n t s  took place in e x i s t i n g  agri c u l t u r a l  areas 

ns a result of Integrated Agricultural D e v e l o p m e n t  P r o g r a m m e s  

d A D P s )  as well as the e x p a n s i o n  of d r a i n a g e  and r e p l a n t i n g  

programmes. Several large d r a i n a g e  and i r r i g a t i o n  p r o j e c t s  such 

as the MUDA, K E M U B U  and B ESUT p r o j e c t s  were c o m p l e t e d  d u r i n g  

1971-80. These p r o j e c t s  b e n e f i t e d  a total of 109,000 f a r m  

families and c o n t r i b u t e d  57% of the p a d d y  output in P e n i n s u l a r  

Malaysia. S7-.

As for r u b b e r  replanting, a total of 852,906 h e c t a r e s  were 

r® p l a n t e d  w ith rubber and other c rops by R ISDA up to 1984. This 

involved 465, 5 4 5  s m a l l h o l d e r s . ss The r e p l a n t i n g  p r o g r a m m e  by 

^ISDA a t t r a c t e d  more r e s p o n s e  f r o m  the larger h o l d i n g s  despite 

a n increase in the r e p l a n t i n g  grant f r o m  $2,964 to $5 , 4 3 4  per 

hectare for s m a l l h o l d e r s  (4.1 h e c t a r e s  below) a n d  f r o m  $2 , 2 2 3  to 

$3,705 per hect a r e  for h o l d i n g s  above 4.1 hectares.

Since the r e p l a n t i n g  scheme s t a r t e d  in 1963, a total of 

f2,100 h e c t a r e s  of c o c o n u t s  have been replanted. The a c r e a g e  of 

°oconut s m a l l h o l d i n g s  i n creased fro m  191,000 h e c t a r e s  in 1970 to
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198,800 h e c t a r e s  in 1980. e'E’ A total of o nly 7,000 h e c t a r e s  of 

Pineapples were r e p l a n t e d  b e t w e e n  1971-80 because of s h o r t a g e  of 

labour, p r o blems of peat soil and market uncertainties. F r o m  

1971-1980, over 10,300 h e c tares of rub b e r  and p a d d y  were 

rehabilitated by F E L C R A , so ma i n l y  in the less successful land 

schemes d e v e l o p e d  by the various state governments. FELCRA 

also r e h a b i l i t a t e d  761 h e c t a r e s  of land as pilot p r o j e c t s  aimed 

at the r e s t r u c t u r i n g  and r e h a b i l i t a t i o n  of e x i s t i n g  v i l l a g e s  and 

agricultural h o l d i n g s  and d e v e l o p i n g  of n e w  a reas on the fringe, 

to maximise p r o d u c t i o n  and increase i n c o m e , 61

Despite M a l a y s i a ' s  effort in industrialisation, u r b a n i s a t i o n  

and m o d e r n i s a t i o n  programmes, the co u n t r y ' s  a g r i cultural sec t o r  

still plays an important role. T raditional v i l l a g e s  and 

agriculture (including fisheries) are still ver y  influential. Of 

the 13.7 m i l l i o n  p o p u l a t i o n  6:2 <11.4 m i l l i o n  in P e n i n s u l a r

Malaysia), 6 6 %  live in rural areas, (63% in P e n i n s u l a r  

Malaysia). More than 62% of the Malays live in rural a r e a s . 63 

It 1985, of the co u n t r y ' s  total labour force of 5.9 million, 36% 

were e m p loyed in the a g r i c ultural s e c t o r . 6<

The agricultural se c t o r  (including fishing) c u r r e n t l y  the 

largest sector of the economy,- c o n t r i b u t e d  29.-0% of foreign 

eXchange ear-fiings or M$ll,030 m i l l i o n  in 1985 c o m p a r e d  wit h  3 9 . 8 %  

°r M$ll,200 m i l l i o n  in 1980. Its share in GDP d e c l i n e d  f r o m  2 2 . 8 %  

th i960 to 2 0 . 3 %  in 1985. The ag r i c u l t u r e  sector p r o v i d e d  1.95 

Million jobs or 3 5 . 7 %  of total e m ployment in 1985, c o m p a r e d  with 

l ‘9l million jobs or 3 9 . 7 %  in 1980. Du r i n g  the Fourth M a l a y s i a  

p lan (4MP) (1981-1985), it gen e r a t e d  about 42,300 n e w  jobs or

®'5% of total n e w  e m p l o y m e n t . Agricultural expo r t s  c o n t i n u e d
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to account for a large share of total c o m m o d i t y  e x p o r t s  du r i n g  

the decade (1971-1980) a l t h o u g h  its sh a r e s  d e c l i n e d  f r o m  5 2 . 1 %  in 

1970 to 35.8% in 1980 m a i n l y  because the s l o w  gr o w t h  in the 

production of r u b b e r  a n d  the e m ergence of crude oil and 

^ n u f a c t u r e d  g o o d s  as important export commodities. E x p o r t s  of 

agricultural c o m m o d i t i e s  g r e w  by 9.1 %  per a n n u m  f r o m  1971-75 and 

t>y 19.7% per a n n u m  f r o m  1976-1980 a m o u n t i n g  to an aver a g e  annual 

growth rate of 14.3% for the decade. Rubber e x p o r t s  a c c o u n t e d  for 

41.8% of this growth, while sawnt i m b e r  a c c o u n t e d  for 2 3 . 9 %  and 

Palm oil 3 0 . 8 % . However, agricultural p r o d u c t i o n  was s e v e r e l y  

affected d u r i n g  the first half of the decade by the world 

recession in later 1974 and in 1975 and by a n o t h e r  r e c e s s i o n  in

1985. The r e c e s s i o n s  a f f e c t e d  c o m m o d i t y  pr i c e s  adversely. Thus, 

export c o m m o d i t i e s  as a m ain source of g r o w t h  for b oth the 

economy and a g r i c ultural se c t o r  e x p e r i e n c e d  severe f l u c t u a t i o n s  

in prices d u r i n g  the decade. This is due to the fact that 

agriculture d e p e n d s  h e a v i l y  on w orld trade. In addition, f r o m  

1971-1980, there was a change in the a g r i c ultural s e c t o r  in t erms 

°f increasing d i v e r s i f i c a t i o n  of the e c o n o m y  and the export 

structure and c h a n g i n g  export c o m p o s i t i o n  in favour of the non- 

Primary commodities.

Poverty In Agriculture Sector

The highest incidence of p o v e r t y  is in the a g r i c ultural 

sector, where it a c c o u n t e d  for 6 6.6% of the poor p o p u l a t i o n  in 

1980, The poo r  in thi s  sector were the p a d d y  growers, rubber  

smallholders, coconut smallholders, fishermen, estate workers, 

Agricultural l a bourers an d  the O r a n g  Asli, (see A p p e n d i x  5.4).

1980, it was e s t i m a t e d  that 35. 1% of estate w o r k e r s  and
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T A B L E  5.1

IfCOME BY ETHIIC GROUP,1979 AID 1984, PEJIJSULAR WAT.AY.ST A
($ per month)

Constant 1970 Current
prices prices

Average Average
Ethnic group

1979 1984 Annual
growth,
rate,
1980-84
<%)

1979 1984 Annual
growth,
rate
1980-84
(Z)

Bumiputra mean 296 384 5.3 492 852 11.6
median 197 262 5.9 237 581 19.6

Chinese mean 565 678 3.7 938 1502 9.8
median 373 462 4.4 620 1024 10. 6

Indian mean 455 494 1.7 756 1094 7. 7
media 314 347 2, 0 521 770 8. 1

AH ethnic
groups mean 417 494 3.4 693 1095 9.6

median 263 326 4.4 493 723 8. 0
Urban mean 587 695 3.4 975 1541 9.6

median 361 463 5. 1 600 1027 11.3
Rural mean 331 372 2.4 550 824 8.4

median 222 269 3.9 369 596 10. 1

Source: Fifth Malaysia Plan,1986-1990,table 3-4, p. 99.

1% of p a d d y  c u l t i v a t o r s  were poor. In a b s o l u t e  terms, the 

largest number in p o v e r t y  groups were rubber s m a l l h o l d e r s  

<175,900) f o l lowed by p addy c u l t i v a t o r s  (83,200). 6,43 Of three mai n  

racial groups, the incidence of pove r t y  is highest a m o n g  the 

Inlays.
In t erms of income d i s t r i b u t i o n  a m o n g  the et h n i c  groups, the
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Malay mean income c o n t i n u e d  to be b e l o w  the national a v e r a g e  of 

$723. Bot h  the Chinese a n d  Indian mean inco m e s  were a b o v e  the 

National aver a g e  as s hown in Table 5 . 1 . es The W orld Bank, in its 

Economic Report, found that p o v e r t y  was more w i d e s p r e a d  in rural 

areas t han in u rban a r e a s . 70 More than a q u a r t e r  of the rural 

Malays lived b e l o w  the low p o v e r t y  line of MS350 a month. 71 

In 1971, u n d e r  its Se c o n d  M a l a y s i a  Plan ( 2 M P ) , the g o v e r n m e n t 

incorporated two long t e r m  o b j e c t i v e s  that would guide

development policies, which c o l l e c t i v e l y  came to be known as the 

New Economic P o l i c y  <NEP>. This policy, was initiated a f t e r  the 

facial riot of 13 May 1969,72 a d d r e s s e d  the acute p r o b l e m  of 

poverty and the strong ide n t i f i c a t i o n  of race with econo m i c  

functions. Accordingly, the N EP's o b j e c t i v e s  were to reduce 

poverty (from 49% of h o u s e h o l d s  in 1970 to 17% by 1990) and to 

restructure s o c i e t y  so as to more b r o a d l y  incorporate the 

Majority b u m i p u t r a  p o p u l a t i o n  into the main s t r e a m  of e c o n o m i c 

life. The a r e a s  cove r e d  <with targets set for e a c h  are): 

employment by sector, emplo y m e n t  by occupation, and o w n e r s h i p  of 

"the share capital of limited companies. It is t a r g e t t e d  that by 

1990, b u m i p u t r a  shares at all levels and in all t y p e s  of 

employment are to reflect the c o m m u n i t y ' s  share in p o p u l a t i o n  and 

bumiputra asset o w n e r s h i p  in the economy is to be at least 30% of 

fhe total.

The Rubber Smallholders

The largest identifiable g roup of poor rural h o u s e h o l d s  in 

Peninsular M a l a y s i a  com p r i s e s  rubber smallholders. A p p e n d i x  5.5 

shows the num b e r  of rubber s m a l l h o l d e r s  by e t h n i c i t y  a n d  states, 

and A p p e n d i x  2.7 shows a c r e a g e s  owned by s m a l l h o l d e r s  by
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states.

A c c ording to the M i d - T e r m  R e v i e w  of the 4MP, rubber 

smallholders in 1983 a c c o u n t e d  for about o n e - t h i r d  of the total 

households. The incidence of p o v e r t y  a m o n g  thi s  group, as s h o w n  

Appendix 5.4, i n creased f r o m  4 1.3% in 1980 to 6 1 . 1 %  in 1983, 

largely because of the decl i n e  in ru b b e r  prices. This c o m p r i s e s  

34.6% of p o v e r t y  h o u s e h o l d s  at the national level. However, the 

incidence of p o v e r t y  a m o n g  the ver y  small ru b b e r  s m a l l h o l d e r s  

with less than the average h o l d i n g  size of 2 to 6.5 h e c t a r e s  was 

higher than the e s t i m a t e s  of p o v e r t y  for the rub b e r  s m a l l h o l d e r s  

as a whole.

The p e r s i s t e n c e  of p o v e r t y  in this s e c t o r  was due to several 

factors. First, the decline in the pr i c e s  of natural rubber, a 

direct result of the e c o n o m i c  r e c e s s i o n  in the d e v e l o p e d  

Countries, had r e v e r s e d  the d e c l i n i n g  t r e n d  of p o v e r t y  incidence 

among rubber s m a l l h o l d e r s  since 1970. Second, the aver a g e  gains 

^ d e  by rubber s m a l l h o l d e r s  were d i s t r i b u t e d  unequally. T his is 

important c o n s i d e r a t i o n  in v i e w  of the fact that s m a l l h o l d i n g s  

I'ange up to 100 acres an d  that holdi n g s  b e l o w  5 acres comprise 

r°ughly t w o — th i r d s  of h o u s e h o l d s  but onl y  o n e — third of the area 

as shown in A p p e n d i x  5.7. Third, p o v e r t y  oc c u r s  in this sec t o r  

because of the small size of h o l d i n g s  (Appendix 5.7). It is 

estimated that there are 490,460 s m a l l h o l d e r s  [ A p p e n d i x  5.63 

°wning 1,165,446 h e c t a r e s  <2,879,817 acres) of land a l i e n a t e d  for 

°r planted with rubber, giving an average size h o l d i n g  of 2.38 

hectares (5.87 a c r e s ) -73. Half of all s m a l l h o l d i n g s  (50.2%) were 

f®ss than 2 h e c t a r e s  in size and put t o g e t h e r  t hey a c c o u n t e d  for 

f®ss than o n e - q u a r t e r  (23.6%) of the ru b b e r  land, w h e r e a s  the

-  358 -



12.8% of the s m a l l h o l d i n g s  of 4 h e c tares or more in size cove r e d  

34.4% of the land. 'TA

Fro m  the s u r v e y  c a r r i e d  out by RISDA-USM, [see A p p e n d i x  2.7], 

about three q u a r t e r s  of the s m a l l h o l d e r s  were bu m i p u t r a  (Malays) 

<74.3%) but t h e y  owned only 6 3 . 1 %  of the land; less t h a n  one 

quarter (23.7%) were Chinese, who o w n e d  over o n e - t h i r d  

<34.8%) of the land. Indian an d  s m a l l h o l d e r s  of other races made 

UJ> only ver y  small p r o p o r t i o n s  of s m a l l h o l d e r s  at 1.2% and 

0-8% r e s p e c t i v e l y  and owned small p r o p o r t i o n s  of the l a n d . A t  

current prices, about 2 h e c t a r e s  (5 acres) of rubber land per 

household is r e q u i r e d  to earn an above p o v e r t y  line income, 

However, of the 2.7 million acres of s m a l l h o l d i n g s  in P e n i n s u l a r  

Malaysia, [ A p p e n d i x  5.6], 11.7 million a c r e s  are o wned and

operated by 270,000 'unorganised' s m a l l h o l d e r  families. This 

gives an aver a g e  f a r m  size per family of only 2te h e c t a r e s  (6 

ac r e s ) . The a b s o l u t e  number of poor s m a l l h o l d e r s  was p r o b a b l y  

higher at a r o u n d  235, 0 0 0  h o u s e h o l d s  inst e a d  of the 198,000 

estimated by the M i d - T e r m  R e v i e w  7 e of 4MP. However, the figures  

given by the M i d - T e r m  r e v i e w  of the 4MP (1983) was 247, 9 0 0  poor 

households in the s m a l l h o l d e r s  sector. Some of the m e a s u r e s  

Recommended to al l e v i a t e  the incidence of pove r t y  a m o n g  the 

s *nallholders are s hown in A p p e n d i x  5.8.

■faddy Small hoi d&rs

Paddy s m a l l h o l d e r s  are the se c o n d  largest identifiable  

Agricultural g r o u p  in P e n i n s u l a r  Malaysia c o m p r i s i n g  150,000 

households, or n e a r l y  8% of all M a l a y s i a n  households.

These p a d d y  farmers have the highest incidence of poverty. The 

Available figu r e s  s h o w  the impact on real incomes over the last
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two decades of inc r e a s e s  in p r o d u c t i o n  a n d  c h a n g e s  in the price 

of paddy r e l ative to the pr i c e s  faced by p a d d y  f a r m e r s  as 

consumers. While the real incomes of p a d d y  farmers i n creased  

substantially d u r i n g  the 1960s, the inc i d e n c e  of p o v e r t y  was 

still 88% in 1970. By 1975, it fell to 77 %  p a r t l y  as a result of 

the s h a r p  inc r e a s e s  in the nominal f i x e d  price for p a d d y  in 

1973 and 1974 an d  as a result of modest p r o d u c t i o n  increases. In 

the period 1975-78, the nominal price of p a d d y  d i d  not change and 

although yi e l d s  in the m ajor irrig a t i o n  s c h e m e s  rose by 1.8% per 

annum, a s e r i o u s  drought a f f e c t e d  overall production, as actual 

acreage was cut back, and real incomes fell to a level b e l o w  that 

°f 1960. E s t i m a t e s  for 1979 s h o w  a substa n t i a l  i mprovement with  

a major r e b o u n d  in p r o d u c t i o n  f o l lowing the 1978 drought and a 

small improvement in terms of trade f o l l o w i n g  an increase in the 

Suaranteed paddy price. S u b s t antial change s h o u l d  not be e x p e c t e d  

the nea r  future.

^ o g r e s s  of Poverty Alleviation Under The Malaysia Plans

Acc o r d i n g  to the F i f t h  M a l a y s i a  Plan, (5MP) <1986-90>,^  the

overall incidence of h o u s e h o l d  p o v e r t y  d e c l i n e d  s u b s t a n t i a l l y  

during the p e r i o d  1970-84 f r o m  49.3% in 1970 to 3 9 . 6 %  in 1976 

abd to a furt h e r  18.4 % in 1984. The incidence of p o v e r t y  in the 

rural a reas d e c l i n e d  f r o m  5 8 . 7 %  in 1970 to 4 7 . 8 %  in 1976 and 

further to 2 4 . 7 %  in 1984 while the incidence of u rban p o v e r t y  

declined f r o m  2 1 . 3 %  in 1970 to 17.9% in 1976 and 8.2 %  in 

1984, (Appendix 5.4). In the rural areas, where most of the 

Poor live, there were about 140,000 fewer poo r  h o u s e h o l d s  in 1980 

f&an in 1970's. In the u r b a n  areas, there was an increase of 

lQ,000 poo r  households. However, with the large total increase
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in urban households, the u r b a n  incidence of p o v e r t y  also 

decreased substantially. Ru b b e r  smallholders, paddy farm e r s  and 

estate w o r k e r s  were the m ajor a g r i c ultural groups where the 

ahsolute n u m b e r s  of poor d r o p p e d  significantly, (Appendix 5.4). 

Several r e a s o n s  lie behind this excellent performance, i n c l u d i n g  

the c o m m o d i t y  p r i c e s  of the late 7 0 ' s . 7e The s t r a t e g y  of high 

growth, s u c c e s s f u l l y  c h a n n e l l e d  the great part of the labour 

force e n t r a n t s  to high p r o d u c t i v i t y  o c c u p a t i o n s  outside 

agriculture where the y  did' not become or r e m a i n  poor,

simultaneously r e d u c i n g the pressure of p o p u l a t i o n on the

agricultural resource base Also important was direct

governmental involvement in n e w  land d e v e l o p m e n t  and farmer

resettlement projects, major irrig a t i o n  s c h e m e s  in p r o v i d i n g  

technical and financial support for ru b b e r  replanting, 

development of oil p a l m  on FELDA schemes, e x t e n s i o n  and m a r k e t i n g  

assistance and se l e c t i v e  s u b s i d y  programmes. The succ e s s  of many 

°f these i n t e r v e n t i o n s  is a t t e s t e d  to by the fact that 

smallholder p r o d u c t i v i t y  over a range of c rops inc r e a s e d  

s ignificantly d u r i n g  the decade with a p o s i t i v e  impact on f a r m  

incomes. 7-3
As rega r d s  the HEP o b jective of r e s t r u c t u r i n g  society, b r o a d  

Sains were also registered. It has bee n  s e e n  earl i e r  in C h a p t e r  

^ that due to its colonial past, M a l aysia has al w a y s  h a d  a high 

Percentage of f o r e i g n  o w n e r s h i p  of cor p o r a t e  financial capital. 

Between 1971 an d  1980, M a l a y s i a n  cor p o r a t e  eq u i t y  o w n e r s h i p  

increased f r o m  38% to 53% of total. The B u m i p u t r a  trust a g e n c i e s  

ahd indivi d u a l s  r e g i s t e r e d  the most rapid rate of gr o w t h  of asset 

ownership. However, the Bum i p u t r a  share of total equity in the
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economy in 1980 was only 12.4% some what less t han the t a r g e t t e d  

16% and thus s o m ewhat b e h i n d  s c h e d u l e  for the a c h i e v e m e n t  of the 

1990 target of 30%. 00 By contrast, the Chin e s e  c o m m u n i t y  had 

achieved by 1980 the 40% cor p o r a t e  e q u i t y  share a s s i g n e d  to it

under the H e w E c o nomic P o l i c y  (HEP) , te n years a h e a d  of

s c h e d u l e .ei As such, the inc r e a s e d  b u m i p u t r a share will be

accommodated by a r e d u c t i o n in fore i g n  o w n e r s h i p of the country* s

corporate w e a l t h . ® 2 One way of i n c r e a s i n g the individual

ownership of the corporate e q u i t y  is t h r o u g h  the gove r n m e n t  

sponsored trusts for the bumiputra. About two th i r d s  of the 12.4% 

bumiputra share of total cor p o r a t e  as s e t s  in 1980 was h eld by 

trust a g e n c i e s . 0 3

In the d i s t r i b u t i o n  of employment, more b u m i p u t r a  are 

effiployed in the industrial a n d  service sector, an d  fewer in 

agriculture. At the same time, bum i p u t r a  p a r t i c i p a t i o n  in senior  

occupational and professional r a n k s  has l a g g e d . 0 A

A major feature of the M a l a y s i a n  e c o n o m y  in the 1976-80 

Period was the ver y  rapid rise in export earnings. This rise can 

be a t t r i b u t e d  to three factors; first, there was the 

e x t r a o r d i n a r y  c o m m o d i t y  price boom, in which most of 

Malaysia's c o m m o d i t i e s  s h a r e d  and which led to a near d o u b l i n g  of 

the export price index b e t w e e n  1976 and 1980. Second, there was 

the very r apid growth in p r o d u c t i o n  of oil for export, with 

oil export values trebl i n g  in the pe r i o d  a n d  the value of oil 

exports c l i m b i n g  to about 24% of m e r c h a n d i s e  export e a r n i n g s  by 

1980.^  The t hird factor was the export d i v e r s i f i c a t i o n  into and 

rapid growth of p a l m  oil, electronics, c l o t h i n g  and textiles, all 

°f which ga i n e d  f r o m  the p r e v a i l i n g  climate of h i g h  international
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Prices. Total export e a r n i n g s  rose f r o m  M S9.5 b i l l i o n  in 1974/75 

to M$28 b i l l i o n  in 1980; a near three fold increase. Import 

Prices g r e w  m u c h  less r a p i d l y  than did ex p o r t  prices a n d  as a 

result the terms of trade improved sharply, leading to hi g h e r  

income a n d  e x p e n d i t u r e  gr o w t h  t h a n  gro w t h  in production. Thus, 

Malaysia was able to ear n  c o m f o rtable bala n c e  of p a y m e n t s 

surpluses and t here is evidence that the real e f fective exchange 

rate a p p r e c i a t e d . es

A p r i m a r y  fact about this pe r i o d  is a decline in the g r o w t h  

of ag r i c u l t u r e  f r o m  a p r o d u c t i o n  growth of 6% per a n n u m  b e t w e e n  

1970 - 1976 to 4% per a n n u m  t h e r e a f t e r  with the entire gr o w t h  

a fter 1976 a t t r i b u t a b l e  to p a l m  oil. One of the reas o n s  for the 

f e l i n e  was due to the labour c o n s t r a i n t s  in the sector as y oung 

people m i g r a t e d  out of a g r i c u l t u r e  to other o c c u p a t i o n s  of higher  

lif et ime e a r n i n g s  elsewhere. O t h e r  reasons inclu d e d  the s w i t c h e s  

In estate p l a n t i n g  dec i s i o n s  in the late 1 9 7 0 ‘s.

The International Bank for R e c o n s t r u c t i o n  and De v e l o p m e n t 

(IBRD) S u b m i s s i o n  on agr i c u l t u r a l  p r o s p e c t s  in M a l a y s i a  based 

cm the premise that high permanent income d i f f e r e n t i a l s  b e t w e e n  

other s e c t o r s  of the e c o n o m y  and ag r i c u l t u r e  are m ajor r e a s o n s  

to expect c o n t i n u i n g  mig r a t i o n  of able, a d a p t a b l e  and innovative 

young farmers out of agriculture. Though t hese d i f f e r e n t i a l s  

°annot, and p r o b a b l y  sh o u l d  not in all p r o b a b i l i t y  be made to 

disappear, the y  can be reduced.

To redr e s s  or avoid an y  implicit p o l i c y  biases against 

a griculture (for example, hig h  p r o t e c t i o n  of m a n u f a c t u r i n g  

Sector, h eavy agricultural export taxation, g u a r a n t e e d  higher  

Paying income in government service) w hich d a m p e n s  the factoral
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and c o m m o d i t y  t e r m s  of trade on w hich a g r i c u l t u r e  trades with the 

economy and the w orld w h i c h  in tuhn, d a m p e n s  f a r m  incomes and 

prospects. A too r apid a c c e l e r a t i o n  in real wages in non- 

agricultural e c o n o m y  w o u l d  als o  render muc h  p addy an d  rubber 

c ultivation u n r e m u n e r a t i v e  lead i n g  to wide scale, and further 

abandonment of a g r i c ultural activity.

Vithin agriculture, a furt h e r  key to r e v i t a l i s a t i o n  is to 

replace the m o n o - c r o p  p r o d u c t i o n  o r i e n t e d  'export share' 

°bjectives of policy, wit h  the single o b jective of m a x i m i s i n g  

farm and h o u s e h o l d  incomes. In the context of Malaysia, s u c h  a 

policy will entail a grea t e r  f l e x i b i l i t y  in, or lesser 

constraints p l a c e d  upon, the choice of c r o p s  grown, an enhan c e d  

drive for the improvement of m a n / l a n d  r a t i o s  (both t h r o u g h  n e w  

land develo p m e n t  and c o n s o l i d a t i o n  effo r t s  for e x i s t i n g  sub- 

economlc p a r c e l s ) , a r e c o n s i d e r a t i o n  of models of far m  

Organisation and c o n s i d e r a b l e  s t r e n g t h e n i n g  of g o vernment 

Planning a n d  serv i c e  d e l i v e r y  m e c h a n i s m  for the sector.

One s u g g e s t i o n  that has s u r f a c e d  r e c e n t l y  is that import 

s u b s t ituting a g r i c u l t u r e  be made the centre point of a National 

Agriculture P o l i c y . 90 While g r e a t e r  p r o d u c t i o n  of c e r t a i n  food 

crops is feasible and desirable, suc h  an e m p h a s i s  w ould s e r i o u s l y  

Misread the potential of this s u b - s e c t o r  of a g r i cultural a c t i v i t y  

to lead a g r i c u l t u r e  out of its decline an d  w o u l d  fail to a d d r e s s  

the main p r o b l e m s  of the sector. The s cope for import 

s u b s t ituting a g r i c u l t u r e  is small. B e t w e e n  1978 and 1980, food 

imports a v e r a g e d  about MS1.1 b i l l i o n  per a n n u m  or about 6% of the 

merchandise import b i l l . 31 About 20% of food import was rice, not 

a cro p  that has substantial p r o d u c t i o n  potential in M a l a y s i a

-  364 -



outside the double c r o p p i n g  areas.

A further 10% of food imports were c e r e a l s  for example  

wheat, w h i c h  a g r o n o m i c a l l y  are not suitable for Malaysia; 20 %  of 

food imports were d airy products, 33 w hich recent e c o n o m i c  work 

suggests earn negat i v e  r ates of return in Malaysia. One is left 

with identifiable s u b s t i t u t i o n  potential in fruit, v e g e t a b l e s  and 

fish, w o r t h  about $0.4 bill i o n  per a n n u m  in 1 9 7 8 - 8 0 . 3A Export 

agriculture alone (excluding paddy) in 1978-80 ea r n e d  the c o u n t r y  

about $10.0 b i l l i o n  per a n n u m  s u g g e s t i n g  the central focus of 

Policy s h o u l d  be d i r ected towards m a j o r  c rops and major 

p r o b l e m s . T o  be sure, greater food p r o d u c t i o n  in M a l a y s i a  has 

Its place in a se c t o r  s t r a t e g y  but e l e v a t i o n  of this objective  

above all others is not, on the face of it, to be recommended.

The weaker export perfor m a n c e  in large measure s t e m s  f r o m  

declines in rubber and tin export v o l u m e s  a n d  near s t a t i o n a r y  

growth in the export of sawn logs a n d  timber. For reas o n s  

intrinsic to e a c h  of these commodities, none ca n  be e x p e c t e d  to 

sustain high long t e r m  growth r ates in the future a l t h o u g h  in the 

short term, the y  may rebound f r o m  their present hig h l y  d e p r e s s e d  

levels. Rub b e r  p r o d u c t i o n  began to decline in 1 9 7 6 . F o r e s t s  in 

the Pe n i n s u l a  have r e a c h e d  the limits of s u s t a i n a b l e  e x p l o i t a t i o n  

and the i m p l e m e n t a t i o n  of the National F o r e s t r y  P o l i c y  s h o u l d  

reduce wood e x p o r t s  f r o m  the P e n insula s u b s t a n t i a l l y  in the 

future. M a l a y s i a  is fortunate as the 'newer' export 

commodities, petroleum, p a l m  oil and m a n u f a c t u r e s  have grown  

rapidly since 1976.
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Agriculture Taxation
Another p o s sible means of pove r t y  a l l e v i a t i o n  is thro u g h  

reforming the present ta x  str u c t u r e  impo s e d  on ru b b e r  land and 

rubber products. The m ain tax paid by the a g r i c ultural land 

holders a n n u a l l y  is the quit rent. However, a g r i c ultural land 

holders are also b u r d e n e d  with other t ypes of a g r i c ultural taxes 

which come in the indirect forms of t a x a t i o n . 33

Taxes on a g r i c ultural output include export duties levied on 

rubber p r o d u c t s  (RSS, SKR and p l a n t i n g  m a t e r i a l s  suc h  as bud d e d  

and s e e d l i n g  ru b b e r  stumps, rubber h a r d w o o d s  and ru b b e r  seeds). 

Landholders have to pay the export du t i e s  in an indirect way. 

Although the incidence of export taxes is on the e x p o r t e r  fro m

who m  the g overnment c o l l e c t s  tax, the bur d e n  of tax does not

normally rest on the exporters, it is eit h e r  s h i f t e d  f o r w a r d  to

foreign buyers or shif t e d  backward to domestic p r o d u c e r s

depending on the price e l a s t i c i t i e s  of d e m a n d  and supply. An 

inelastic su p p l y  and elastic dem a n d  will shift the tax back to 

"the local p r o d u c e r s . 100 However, at present, rubber output is 

subject to three types of taxes a n d  cesses: a p r o g r e s s i v e  export 

duty, a r e p l a n t i n g  cess and a flat-rate r e s e a r c h  cess. All three 

Payments are levied per unit of rubber p r o d u c e d  or exported. 

These p a y ments are fixed for the cesses but are pr o g r e s s i v e  with 

nespect to price for the export tax [see A p p e n d i x  5.9]. These 

taxes are n o w  so high that the y  offset g overnment e f f o r t s  to 

improve s m a l l h o l d e r  incomes above the P o v e r t y  Line Income (PLI) 

sither because they den y  income to grow e r s  w h i c h  c o u l d 

signi f i c a n t l y  improve their net family r e t u r n s  or because they 

signi f i c a n t l y  d a m p e n  i n centives to increase e f f i c i e n c y  or both.
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Clearly, these were u n i n t e n d e d  r e s u l t s  of the rubber t a x  system. 

The p r o g r e s s i v i t y  of the export tax, for example, was i n t e n d e d  as 

a counter cyclical device to capt u r e  part of the in c r e a s e d  export 

earnings r e s u l t i n g  f r o m  t e m p o r a r i l y  hig h  prices. It was not 

intended to increase the average tax burden, but g i v e n  the large 

long run nominal increase in prices, t his was what in fact 

Occurred d u r i n g  the 1970s.

During the last decade, there has been a substa n t i a l  increase 

<3l%> in the price of ru b b e r  in real terms. However, the 

progressive str u c t u r e  of the ru b b e r  tax c a u s e d  an e v e n  larger 

increase (144%) in taxes, an increase which has a b s o r b e d  over two

thirds of the for e g o i n g  price increase. This r e s u l t e d  in the

increase of h a r d l y  11% net return to the s m a l 1holder in

rsal terms. The government, re a l i s i n g this situation, has

recently lowered the rubber export tax. Even with this tax

reform, the burden on s m a l l h o l d e r s  remains c o n s i d e r a b l e . 101

The import dut y  rates and the s u rcharge for the vari o u s  kinds 

f e r t i l i s e r s  and p e s t i c i d e s  imported into the c o u n t r y  are

indirectly b e i n g  paid by the land holders. The various

^Sricultural inputs and the amount of t axes impo s e d  are s h o w n  in

Appendix 5. 10.

Land Based T a x e s  include quit rent, i r r i g a t i o n  an d  drainage 

charges are als o  imposed. The r a t e s  of quit rent to be pai d  by 

the l a n d h olders are s h o w n  in A p p e n d i x  5.11.

Other T axes imposed include cess e s s  and z a k a t  (religious 

tithe). Ces s e s  are special kinds of t axes where the revenue

collected is u sed for s p e c i f i c  p u r p o s e s  ra t h e r  tha n  for general 

Revenue. H o w e v e r . i t  can still be a burden to s m a l l h o l d e r s  as they
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actually bear the burden of the tax.

Besides quit rent, M u s l i m  landowners an d  till e r s  have to pay 

z a k a t  t a n a m a n  (agricultural tithe) to the M a j l i s  Ugama I s l a m 102 

on the produce o b t a i n e d  f r o m  p addy land yearly, at the rate of 

one tenth of the produce, a c c o r d i n g  to the S h a f i i  school of 

thought. O ther . n o n - c o n s u m p t i o n  a g r i c ultural produce is not 

subject to the a g r i c ultural tithe. Thus, n o n - c o n s u m p t i o n

smallholders do not have to pay the z a k a t  t a n a m a n . A p p e n d i c e s  

5.12 and 5. 13 s h o w  the amount of z a k a t  c o l l e c t e d  by the State 

Religious Depa r t m e n t  of Johore and V i l a y a h  P e r s e k u t u a n  for 1976 

to 1982 r e s p e c t i v e l y . 102

The Impact Of Agricultural Taxes On Smallholders
Various s t u d i e s  have been u n d e r t a k e n  on the impact of 

agricultural t axes on the small farmers, e s p e c i a l l y  on the 

smallholders. These include M c l u r e (1972), S n o d g r a s s  (1975), Tan 

<1967), H u s s e i n  (1977), and S a l l e h  and N gah (1976). These s t u d i e s  

concluded that the tax incidence a mong income groups is U-shaped, 

w ith r e g r e s s i v i t y  at the lower income levels and p r o g r e s s i v i t y  

toward the top of the income range. However, Tan (1967) u n d e r t o o k  

an a n a l y s i s  of ru b b e r  export t axes on small producers. 10:3 In his 

study, rub b e r  export s u p p l y  was a s s u m e d  inelastic an d  de m a n d  

fairly elastic. T h e refore the incidence of export t a x  falls 

Mainly on the producers. His s t u d y  showed that the d e r i v e d  income 

tax equivalent r a t e s  of export t a x e s  were ver y  regressive. Thus, 

a typical rubber s m a l l h o l d e r  family was e s t i m a t e d  to have paid 

the e quivalent income tax rate of pers o n s  wit h  thirty or forty 

times as muc h  income. Therefore, a g r i c ultural taxes impo s e d  a
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greater b u r d e n  on the lower income and the u p p e r  income groups  

than the middle. H u s s e i n  <1977>, in his s t u d y  of the t a x  bu r d e n  

°n rubber, coconut and p i neapple s m a l l h o l d e r s  in Johore, found 

that in general, the tax bu r d e n  on r u b b e r  s m a l l h o l d e r s  was much 

higher than eit h e r  coconut or p i neapple s m a l l h o l d e r s  because of 

the export d u t i e s  and ru b b e r  c e s s e s . 10'9- The average rubber 

smallholder pays about o n e - f o u r t h  to one t h i r d  of his income in 

t a x e s . 1OB

Proposals to improve the existing rubber tax structure
The h eavy rubber tax burden of the poo r  small hold e r s  ca n  be 

reduced in two ways. First, the export t a x  and c e s s e s  s h o u l d  be 

aholis hed or v ery s u b s t a n t i a l l y  redu c e d  and the lost r e v enues 

recouped at least partially, f r o m  other t axes that do not fall on 

the poor. The basis for this proposal is that the incidence of 

the rubber t axes is borne largely by the p r o d u c e r  who, at 1972-73 

Prices, paid 90 - 9 5 %  of the export tax. At Curr e n t  p r i c e s  and tax 

rates, a s s u m i n g  a r easonable range of s u p p l y  and demand  

e lasticities, the incidence borne by the p r o d u c e r s  ran g e s  f r o m  

®0~94%. -ios» p^e government c ould r e c o u p  at least part of the 

loss revenue f r o m  i n t e r  a l i a  personal and c o r p o r a t e  income 

taxes. Since such a tax r e d u c t i o n  w o u l d  increase the net 

Profits of e s t a t e s  by up to 15%, the loss of reve n u e  w o u l d  be 

recouped a u t o m a t i c a l l y  thro u g h  corporate income tax and the 

Personal income tax of the larger smallholders. The gover n m e n t  

c°uld also re c o u p  the loss of revenue by i n t r o d u c i n g  an 

a<Aditional tax on r u b b e r  estates, either in the f o r m  of a tax on 

Production or a s u p p l e m e n t a r y  p r o f i t s  tax suc h  as is n o w  imposed 

°h tin and ti m b e r  producers.
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The s e c o n d  f o r m  of relief to the poor s m a l l h o l d e r s  w o u l d  be 

to leave the e x i s t i n g  t axes in place and to institute a s y s t e m  of 

rebate to the poo r  on the total t a x e s  paid on ru b b e r  

production. This method borne by the p r o d u c e r s  ranges f r o m  80- 

9 4 % . loe This m e t h o d  would m i n i m i s e  the d i s r u p t i o n  in g o v e r n m e n t 

revenues. The cost to g o v e r n m e n t  would include only the actual 

rebate and the a d m i n i s t r a t i v e  cost of d e l i v e r i n g  it. It w ould not 

exceed $100 m i l l i o n  w hich is e q uivalent to less t han 1% of 

Federal gove r n m e n t  revenue.

Since s u c h  a rebate w o u l d  intervene the net profits of the 

estates by up to 15%, at least part of the revenue loss c o u l d  be 

recovered from, i n t e r  a l i a  in c r e a s e d  cor p o r a t e  income tax a n d  the 

Personal income tax of s m a l l h o l d e r s 10'7 w h i c h  c o u l d  also go up.

l a j t d  d e v e l o p m e n t  p r o g r a m m e s  a s  a  n a t i o n a l  a g r i c u l t u r a l  p o l i c y

FELDA e s t a b l i s h e d  in 1956 a major land d e v e l o p m e n t  a g e n c y  in 

Peninsular M a l aysia c h a r g e d  wit h  the r e s p o n s i b i l i t y  of c a r r y i n g  

°ut land d e v e l o p m e n t  and s e t t l e m e n t  work for the rural landless. 

It is a g o vernment s t a t u t o r y  body e s t a b l i s h e d  under the Land 

development Ord i n a n c e  of 1956, with the m a i n  o b jective of 

developing u n u s e d  land (forest) for a g r i c u l t u r e  and 

sett l e m e n t 100 (see A p p endix 5.11). It was t hen felt that land 

development an d  settl e m e n t  were the key to e c o n o m i c  development, 

social p r o g r e s s  an d  political stability. After Independence, the 

government has u n d e r t a k e n  a direct and d e f i n i t e  p o l i c y  for land 

development as a basic s t r a t e g y  for the improvement of the 

Economic s t a t u s  of the rural sector. Thi s  s t r a t e g y  had its 

origins in the r e a l i s a t i o n  that the colonial a g r i c u l t u r e  policy 

"towards the rural se c t o r  was a passive one a l t h o u g h  the rural
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Peasantry and the estate s e c t o r  pl a y e d  an important role, in the 

economic life of Malaya. Further, it was r e a l i s e d  the n  that the 

existing private investment did not g e n erate an equ i t a b l e  

distribution of w e a l t h  within the coun t r y  a l t h o u g h  it did play a 

^  j or role in M a l a y s i a ' s  agricultural e x p a n s i o n  and e c o n o m i c  

d e v e l o p m e n t . 109 Moreover, the need to m a i n t a i n  a balance betw e e n  

National a n d  f o r e i g n  o w n e r s h i p  of land r e q u i r e d  more direct 

involvement by the government. Consequently, in p o s t - i n d e p e n d e n c e  

Period the public sector has by p a r t i c i p a t i n g  a c t i v e l y  in 

development, r e d u c e d  the i mportance of the role t h e r e i n  of the 

Private sector.

The e s t a b l i s h m e n t  of F E L D A  was a step t o w a r d s  a more 

Aggressive p l a n n e d  land a l i e n a t i o n  policy as a g a i n s t  the a d  h o c  

Policy of land a l i e n a t i o n  u n d e r  the N L C  and the p r e v i o u s  land 

legislations. However, thi s  was only t r u l y  r e a l i s e d  whe n  the 

Land (Group S e t t l e m e n t  Areas) Act, 1960 was passed. Prior to this 

Act, F E L D A ' s  role m e r e l y  c h a n n e l l e d  funds to local develo p m e n t  

bodies; it was not t hen d i r e c t l y  e n g a g e d  in the open i n g  up of 

land and r e s e t t l e m e n t . 110

Lhe Land D e v e l o p m e n t  Ordinance, 1956 was a m e n d e d  in 1 9 5 7 111 and 

Again follo w e d  by the Land Develo p m e n t  (Amendment) Or d i n a n c e  1958 

give more p o w e r  to, and in c r e a s e d  F E L D A ' s  r e s p o n s i b i l i t y  f r o m  

being m e r e l y  a pass i v e  agent of land d e v e l o p m e n t  and c h a r g e d  it 

^ith the d u t y  of promoting, planning, i n v e s t i g a t i n g  a n d  

implementing land d e v e l opment an d  settl e m e n t  p r o j e c t s  t h roughout 

bbe whole of the federation. It is t h e r e f o r e  c lear that the 

general i n t e n t i o n  of the 1956 O r d inance was for the state 

governments to pla n  de v e l o p m e n t  p r o j e c t s  and e s t a b l i s h  bo a r d s  or
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corporations c h a r g e d  w ith the exe c u t i o n  of these p r o j e c t s  either 

Independently or w ith federal assi s t a n c e  t h r o u g h  F E L D A  w hich 

would provide f unds for a p p r o v e d  projects. FELDA, on the other 

hand, may c a r r y  out d e v e l o p m e n t  p r o j e c t s  on its own. The 

Ordinance, however, had man y  limitations, an d  as such F E L D A  was 

faced with a n u m b e r  of limitations, i n a d e q u a c i e s ’12 and problems. 

Despite those limitations, F E L D A  s p o n s o r e d  the d evelopment of 

e leven s c h e m e s  in the v a r i o u s  states c o m p r i s i n g  an area of 31,000 

acres and 3,000 pion e e r  peasant families were s e t t l e d  at the end 

°f its third y ear of operation. Du r i n g  the three years period, 

FELDA had d e v e l o p e d  n e w  a r e a s  t h r o u g h  state and local bo a r d s  and 

corporations on the basis of farming c o m m u n i t i e s  with the sole 

objective of c r e a t i n g  113 "org a n i s e d  groups of p r o s p e r o u s  land­

owning farmers who f r o m  e x p e r i e n c e  a p p r e c i a t e  the use of c o ­

operative i n s t i tutions as a m eans of economic, social and moral 

progress". By 1960, FELDA had gained valua b l e  exper i e n c e  in the 

field of land d e v e l o p m e n t  a n d  n e w  p o l i c i e s  were formulated, see 

Appendix 5.12. A c c o r d i n g  to FELD A ' s  annual report of 1960, the 

Authority's a i m  was to p l a n  an d  carry out land de v e l o p m e n t  and 

s®ttlement p r o j e c t s  in n e w  a r e a s  with the a i m  of p r o d u c i n g  at the 

®nd of the de v e l o p m e n t  pe r i o d  (normally s i x  years) p r o s p e r o u s  

farming c o m m u n i t i e s  with e c o n o m i c a l l y  viable farms. In o rder to 

fulfil the above objectives, FELDA follo w e d  a set of po l i c y  

guideline as s h o w n  in A p p e n d i x  5.13.

As more s c h e m e s  were e s t a b l i s h e d  by FELDA, the p r o b l e m  of 

Policy c o - o r d i n a t i o n  became more important p a r t i c u l a r l y  betw e e n  

FELDA and the state g o v e r n m e n t s , 114 There was an u r g e n c y  

therefore to r e v i e w  the v a r i o u s  policies on land m a t t e r s  in the
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PENINSULAR MALAYSIA

Figure 5-1: AREAS UNDER FELDA SCHEMES, 1984
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country e s p e c i a l l y  on the n e w l y  established, land d e v e l o p m e n t  

schemes. Thus, in 1958, the National L and Council was e s t a b l i s h e d  

with the obj e c t i v e  of r e g u l a r i s i n g  all a s p e c t s  of land in the 

country. There were -various r e s o l u t i o n s  p a s s e d  by the Council 

pertaining to land development which had direct bear i n g  on the 

working of F E L D A  as s h o w n  in A p p endix 3.15. l i e . This has been 

discussed in C h a p t e r  2. The Council r e c o g n i s e d  the urgent p r o b l e m  

facing the c o u n t r y  in c o n s e q u e n c e  of the r apid increase in 

Population growth. It was also believed that the industrial base 

in the u rban sector w o u l d  not be able to a b s o r b  the major 

proportion of those coming into the labour market. Therefore, the 

expansion of a g r i c u l t u r e  s h o u l d  be able to a b s o r b  the m a j o r i t y  of 

"the unemp l o y e d  or landless farmers.

However, in 1960, the National Land Council passed a n o t h e r  

resolution w h i c h  has been d i s c u s s e d  in C h a p t e r  2 , 1ie o u t l i n i n g  

fHe binding p r i n c i p l e s  for the i m p l e m e n t a t i o n  of land de v e l o p m e n t  

projects, [see A p p e n d i x  5.14]. Thus, the s p h e r e s  of a c t i v i t y  of 

FELDA and State A u t h o r i t i e s  t h r o u g h  their land offi c e s  were more 

spec i f i c a l l y  delimited. For more details w ith re g a r d  to the 

a d m inistrative d i v i s i o n  of FELD A ' s  f u n c t i o n  betw e e n  federal and 

state governments, see A p p e n d i x  5.15. Figure 5.1 shows the areas 

under FELDA s c h e m e s  in v a r i o u s  states.

Some Comments On FELDA Schemes

Several c r i t i c i s m s  have bee n  levelled against FELDA schemes. 

The c r i t i c i s m s  centre on the hig h  cost of land settlement, the 

high p r o p o r t i o n  of total a l l o c a t i o n s  for a g r i c ultural d e v e l o p m e n t  

to new settlement, the limi t e d  p a r t i c i p a t i o n  of s e t t l e r s  in the 

early st a g e s  of development, and the l i m i t a t i o n  of direct
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benefits to a r e l a t i v e l y  small number of f a r m  households. These 

criticisms have some j u s t i f i c a t i o n  but t h e y  must be s e e n  in 

perspective. Up to 1984, for example, FELDA had e m p l a c e d  a total 

of 87,946 f a m i l i e s  in 235 s c h e m e s  and the total a g r i cultural area 

develope d / b e i n g  d e v e l o p e d  was 614,612 hectares, [Table 3.6]. The 

low settlement level is largely a p r o b l e m  of time lags. In the 

present mode of settlement, s e t t l e r s  are not brought into the 

schemes until the second year for oil p a l m  or the t h i r d  for 

rubber. Even with these lags, however, land d e v e l opment a c c o u n t e d  

for more than a t h i r d  of the additional j obs in agriculture. The 

cost of c r e a t i n g  these jobs was substantial: it is e s t i m a t e d  that 

the average e x p e n d i t u r e  for eac h  family s e t t l e d  in the s c h e m e s  in 

1985 was M$53, 000 c o m pared to M$37,500 in 1980. 11 ̂  Up to 31 

December, 1984, the total amount spent by F ELDA was MS4.391 

b i l l i o n . 1 1 e

The cost of land d evelopment have been high, in part because 

the holdings are to provide s e t t l e r s  wit h  an eventual income in 

the median range. Nevertheless, the econo m i c  r ates of r e t u r n  of 

FELDA schemes have been s a t i s f a c t o r y  at about 14% to 16%. In 

relation to the current gro w t h  of about 25,000 jobs a yea r  in 

Agriculture, job c r e a t i o n  t h r o u g h  land develo p m e n t  o b v i o u s l y  is 

significant. It can be said that investment in F E L D A ' s  'state 

And Fringe' types of land d e v e l o p m e n t 119 are hi g h l y  p r ofitable 

socially. F elda sche m e s  are e s p e c i a l l y  ap p r o p r i a t e  for 

social d evelopment aimed at i m p roving the q u a l i t y  of rural life. 

They generate important external e c o n o m i e s  and a greater 

saving in terms of g o vernment receipts; the 'fringe' s c h e m e s  

Provide much more e m ployment for the sett l e r  f a m i l i e s  per unit of
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country e s p e c i a l l y  on the n e w l y  e s t a b l i s h e d  land de v e l o p m e n t  

schemes. Thus, in 1958, the National Lan d  Council was e s t a b l i s h e d  

with the objective of r e g u l a r i s i n g  all a s p e c t s  of land in the 

country. There were vari o u s  r e s o l u t i o n s  p a s s e d  by the Council 

pertaining to land d e v e l opment which had direct b e a r i n g  on the 

Working of F E L D A  as s h o w n  in A p p e n d i x  3.15. 1 , s . This has been

discussed in C h a p t e r  2. The Council r e c o g n i s e d  the urgent p r o b l e m  

facing the c o u n t r y  in c o n s e q u e n c e  of the r a p i d  increase in 

Population growth. It was also b e l i e v e d  that the industrial base 

fb the u rban s e c t o r  w o u l d  not be able to a b s o r b  the major 

Pr oportian of those c o m i n g  into the labour market. Therefore, the 

expansion of ag r i c u l t u r e  should be able to a b s o r b  the m a j o r i t y  of 

"the u nemployed or landless farmers.

However, in 1960, the National Land Council pa s s e d  anot h e r 

r©solution which has b een d i s c u s s e d  in C h a p t e r  2 , lie o u t l i n i n g  

"the binding p r i n c i p l e s  for the i m p l e m e n t a t i o n  of land d e v e l o p m e n t 

Projects, [see A p p e n d i x  5.143. Thus, the s p h e r e s  of a c t i v i t y  of 

FELDA and State A u t h o r i t i e s  t h r o u g h  their land offi c e s  were more 

sp ecifically delimited. For more deta i l s  w ith r e g a r d  to the 

A d m i n i s t r â t i ve d i v i s i o n  of F E L D A ' s  f u n c t i o n  b e t w e e n  federal and 

state governments, see A p p e n d i x  5.15. Figure 5. 1 s h o w s  the areas 

ubder FELDA s c h e m e s  in v a r i o u s  states.

Sojae Comments On FELDA Schemes

Several c r i t i c i s m s  have been levelled agai n s t  F ELDA schemes. 

The c riticisms centre on the h igh cost of land settlement, the 

digh prop o r t i o n  of total a l l o c a t i o n s  for a g r i c ultural de v e l o p m e n t  

n e w  settlment, the limi t e d  p a r t i c i p a t i o n  of s e t t l e r s  in the 

early stages of development, and the limi t a t i o n  of direct
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investment, a n d  are the r e f o r e  a t t r a c t i v e  as a s t r a t e g y  for 

solving the p r o b l e m  of l a n dless p e a s a n t s . 120

Increased sett l e r  p a r t i c i p a t i o n  in v a r i o u s  s t a g e s  of land 

development s h o u l d  result in less str i n g e n t  r e p a y m e n t  terns. 

Various a l t e r n a t i v e s  s h o u l d  be fully e x p l o r e d  in the large scheme 

to increase the number of s e t t l e r s  who benefit and to reduce the 

capital cost for e a c h  fam i l y  settled. In addition, e f f o r t s  to 

design al t e r n a t i v e  t y p e s  of land d e v e l o p m e n t  s c h e m e s  sh o u l d 

continue with a v i e w  to s p r e a d i n g  the b e n e f i t s  of land 

development more widely. Altern a t i v e  types of land de v e l o p m e n t 

schemes c ould incorporate sett l e r  involvement t h r o u g h  a 'farm 

eaterprise' scheme, the develo p m e n t  of s e t t l e r ' s  e n t r e p r e n e u r s h i p  

a^d self-reliance. Increased settler p a r t i c i p a t i o n  s h o u l d  h e l p  to 

reduce the financial outlay for each acre settled.

Other Land Development Schemes

Besides F E L D A  an d  F E L C R A  land develo p m e n t  schemes, other land 

schemes i m p l e mented by the state g o v e r n m e n t s  an d  o ther land 

development a g e n c i e s  i n cluding the Regional D evelopment 

Authorities (R D A s ) . Areas cove r e d  by the RDAs are s h o w n  in Figure 

S*2. other land d e v e l opment sche m e s  include the K e l antan 

Land D e v e l opment Schemes, the Y outh Lan d  D e v e l o p m e n t  Schemes  

^states and federal), the Ex-Special C o n s t a b l e  Schemes, the Ex- 

S e rviceman Schemes, Land S e ttlement S c h e m e s  for F i s h e r m e n  and the 

O r a n g  A s l i  P l a n t i n g  Schemes.

Among all the above m e n t i o n e d  schemes, the K e l a n t a n  Land 

Development S c h e m e s  are the most s u c c e s s f u l . 121 U nder the scheme, 

Lhe s e t t l e r s  do not get a n y  subsis t e n c e  allowance. T hey have to
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construct t heir own ho u s e s  t h r o u g h  g o t o n g  r o y a n g  work (community 

help scheme) an d  to clear their land manually.

Another set of s c h e m e s  w h i c h  s h o u l d  be m e n t i o n e d  is the O r a n g  

A s l i  (Aborigines) P l a n t i n g  Schemes. These are special land 

schemes set up for the O r a n g  A s l i  to e n c o u r a g e  t h e m  to give up 

shifting c u l t i v a t i o n  and co n c e n t r a t e  on land develo p m e n t  

programmes. These sche m e s  are d e v e l o p e d  on the lines of FELDA 

Schemes but with some m ajor m o d i f i c a t i o n s  to suit their way of 

life. The two most important m o d i f i c a t i o n  are that the O r a n g  A s l i  

do not have to make r e p a y m e n t s  for the g o v e r n m e n t ' s  investment in 

land development and s u b s i s t e n c e  a l lowance is g iven as outright 

g r a n t , 122 Presently, under the O r a n g  A s l i  Reserve, the s e t t l e r s  

are only a l l o w e d  to live and work on the land without the benefit 

of being issued with document of land titles , ( s e e  Chap t e r  3).

The Integrated Agricultural Development Programmes (IADPs)

The concept of IADPs was first m o o t e d  in 1972. This concept 

of i n - s i t u  or area d e v e l o p m e n t  is a part of the NEP w hich is 

aimed at r e d ucing an d  e v e n t u a l l y  e r a d i c a t i n g  p o v e r t y  and 

restructuring the s o c i e t y  thro u g h  vari o u s  agricultural  

development programmes. For a d e t a i l e d  d e s c r i p t i o n  of the 

programmes, see A p p endix 5. 16.

The mai n  r e s p o n s i b i l i t y  for c a r r y i n g  out the o b j e c t i v e s  of 

the IADPs falls on the M i n i s t r y  of Agriculture, thro u g h  the State 

Agr iculture Departments. The accep t a n c e  by the G o v e r n m e n t  of 

IADP as an agricultural de v e l o p m e n t  s t r a t e g y  r e s u l t e d  in the 

sotting up of 22 IADPs in P e n i n s u l a r  Malaysia, with at least 

°Jie in each state in vari o u s  s t a g e s  of d e v e l o p m e n t  C see A p p e n d i x
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FIGLRE53: AREAS UNDER INTERGRATED AGRICULTURAL
d eve lo pm e n t  projects
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5.17]. MADA 1 an d  KADA 1, were e s t a b l i s h e d  as a u t h o r i t i e s  by Acts 

of P a r l i a m e n t 123 in 1972, and finally made into IADPs in the 

early seventies. Figure 5.3 s h o w s  the a reas c o v e r e d  by IADPs in 

Peninsular Malaysia.

Malaysia has e m b a r k e d  on a major a g r i c ultural land 

development e f f o r t s  thro u g h  the i m p l e m e n t a t i o n  of the IADPs as 

well as the e x p a n s i o n  of drainage an d  i r r i g a t i o n  and 

replanting programmes. Furt h e r  p r o g r e s s  u n d e r  the IAD P s  can 

be seen in A p p e n d i x  5.18.

The Kedah v a l l e y  IADP is a good example of the impact of the 

lADPs on the peasantry. This IADPs with over 225, 0 0 0  h e c t a r e s  of 

agricultural land spans the largest area in the country. There 

are 130,000 h o u s e h o l d s  in the region and 91. 1% of t h e m  are paddy 

farmers. The KADA IADP on the other hand co v e r s  65,000 

a c r e s 126 of p a d d y  and has b e n e f i t e d  50,000 households. Increased 

productivity r a n g i n g  f r o m  23% to 103% was e x p e r i e n c e d  in the 

completed IADPs in Besut, KEM U B U  and MUDA. In t erms of income, an 

increase rang i n g  fro m  23.6 % to 197.0% per h o u s e h o l d  had been 

observed. P r o d u c t i o n  i n creases a v e r a g e d  b e t w e e n  53% to 128. Out 

°f the total a l l o c a t i o n  of $593 m i l l i o n  for IADPs, about $191 

Million had been spent.

A key q u e s t i o n  is whet h e r  the increase in the p r o d u c t i v i t y  of 

Paddy, for example in MUD A  a rea a m o n g  the p a d d y  farmers, has 

lowered the p o v e r t y  level. 1 2C S t u d i e s  made by the W orld Bank 

<1983),12^ Universiti S ains Malaysia <1 9 8 3 ) 1 2e and David 

S-Gibbons <1984),123 s h o w e d  that a l t h o u g h  p o v e r t y  has been 

considerably r e d u c e d  as a direct result of the c o m p l e t i o n  of the 

^base 1 <paddy) IADPs in 1980 a sizeable p r o p o r t i o n  of target
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group, about 7 0 %  in Besut, 50% in KADA 1 and 30% in MADA 1 

remained p o o r . 130 R e g a r d l e s s  of the measure used, a sizeable 

proportion of p a d d y  f a r m  h o u s e h o l d s  in Muda r e m a i n e d  poor as of 

mid-1982. 131

The current p l a n n e d  a g r i c ultural po l i c y  notwithstanding, by 

1990, the incidence of p o v e r t y  in Muda is likely still to be 

around 40%, well short of the r e c o m m e n d e d  target of 25% and there 

w ill be more t h a n  26,000 p a d d y  h o u s e h o l d s  in the region living 

below the p o v e r t y  line. 13:2 Since a s e r i o u s  poverty p r o b l e m  

Remains in MUDA and K E M U B U  areas, in spite of all the d e v e l opment 

efforts, the s i t u a t i o n  in other p r e d o m i n a n t l y  p addy r e g i o n s  of 

Peninsular M a l a y s i a  is u n d o u b t e d l y  c o n s i d e r a b l y  worse. (For 

details see A p p e n d i x  5.4)

There are m any factors respon s i b l e  for the high incidence of 

poverty a m o n g  p addy farmers. A World Ban k  R e p o r t , 133 has 

identified two m ajor fact o r s  leading to peasant pove r t y  in paddy 

areas: the small size of h o l d i n g s  and the low p r o d u c t i v i t y  of 

paddy relative to other crops. A p p e n d i x  5. 18 which s hows the 

Percentage d i s t r i b u t i o n  of h o u s e h o l d  h o l d i n g s  with paddy area by 

s ize and by state reve a l s  that 5 0.2% of h o l d i n g s  c u l t i v a t e d  less 

"than 2.5 a c r e s  of paddy and 18.7% had less than one acre of 

Paddy. Wit h  s u c h  small s i z e d  h o l d i n g  per household, no

current a v a i l a b l e  t e c h n o l o g y  can generate incomes above the 

poverty line. E v e n  with n o n - p a d d y  income p r o v i d i n g  half of the 

botal or wit h  double-cropping, about 3 a c r e s  w o u l d  be

hecessary to r e a c h  a p o v e r t y  line income an d  over half of all 

double c r o p p e d  p a d d y  h o l d i n g s  are s m a l l e r  tha n  that. As a result, 

^any p addy farmers, e s p e c i a l l y  the y o u n g e r  ones, move out of
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A p p e n d i x  5. 19 showsagriculture to find other opportunities. 1 

holdings by tenure. The s o l u t i o n  of this p r o b l e m  will p r o b a b l y 

the single most important factor in r e v i t a l i s i n g  agr i c u l t u r a l 

growth well into the 1990s. V a r i o u s  e f f o r t s  t o w a r d s  this end can 

be suggested. First, c o n t i n u e d  p r i o r i t y  in land d e v e l o p m e n t  

should be reaffirmed. Second, the p h e n o m e n o n  of 'i d l e ’ land (see 

Appendix 5.20 for reas o n s  that led to 'idle l a n d 1) w h i c h  has

surfaced r e c e n t l y  should be brought back into p r o d u c t i o n  thro u g h  

r e c o n s o l i d a t i o n  e f f o r t s . 13S A c o n s o l i d a t i o n  law is therefore 

required to solve the p r o b l e m  of land f r a g m e n t a t i o n  or

alternatively, the present FEL C R A  Act s h o u l d  be a m e n d e d  to 

incorporate special p r o v i s i o n s  on the c o n s o l i d a t i o n  of small

pieces of agricultural land. Third, the r a p i d  exit of the young

from a g r i c u l t u r e  has led to a p r o g r e s s i n g  a g i n g  of s m a l l h o l d e r  

beads of household. This p r o c e s s  crea t e s  a l o n g - t e r m  structural 

prob l e m  for agricu l t u r e  beca u s e  older f a r m e r s  are less likely to 

engage in p r o d u c t i v i t y  e n h a n c i n g  i m p r o v e m e n t s  that will m a i n t a i n  

or e x p a n d  upon the p r o d u c t i v e  base. T heir a t t a c h m e n t  to often 

Uneconomic s i z e d  h o l d i n g s  p r e v e n t s  c o n s o l i d a t i o n  into more 

economic parc e l s  and p r o v i d e s  the e c o n o m i c  m o t i v a t i o n  for younger 

Members of the f arm c o m m u n i t y  to migrate out of a g r i c u l t u r e  and 

further to a b a n d o n  land. Means sh o u l d  t h e r e f o r e  be so u g h t  to 

recycle land held by older to younger farmers.

The g o v e r n m e n t ' s  three basic p o l i c y  o b j e c t i v e s  with r e g a r d  to 

rice are to increase the income of p a d d y  farmers, to achieve 

s e l f - s u f f i c i e n c y  and to provide hig h  q u a l i t y  a n d  r e a s o n a b l y  

Priced rice to consumers. These o b j e c t i v e s  have bee n  onl y  partly 

Achieved.
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SOME S U G G E S TE D  S O L U T IO N S  TO T E E  PR O B LEM S

P r i c e  S u b s i d y  S y s t e m

The q u e s t i o n  to be a d d r e s s e d  is, s h o u l d  farm e r s  be s u b s i d i s e d  

and to what exte n t ?  Because of the v e r y  h igh inc i d e n c e  of

poverty a mong p a d d y  farmers, a price s u b s i d y  on rice output would 

appear to be a potent instrument for e l i m i n a t i n g  poverty. 

Illustrative c a l c u l a t i o n s  for example, indicate that to increase

the income of a r e p r e s e n t a t i v e  poor p a d d y  h o u s e h o l d  wit h  one
*

hectare of land up to p o v e r t y  line, the supp o r t  price w o u l d  have

to be a p p r o x i m a t e l y  double. This m eans that at the present

production level of 2 m i l l i o n  tons of p addy this w ould require

a national s u b s i d y  of about $1.4 billion, equiv a l e n t  to about 12% 

of total gove r n m e n t  e x p e n d i t u r e  in 1 9 8 0 . 1 3G

If price s u b s i d y  were to be implemented, it w ould have far 

ranging financial implications. It w ould u n d o u b t e d l y  lead to 

very s ubstantial d i s t o r t i o n s  and e c o n o m i c  i n e f f i c i e n c i e s  which 

would obstruct the n e c e s s a r y  long t e r m  t r a n s f e r  of resources, 

^ s pecially labour f rom p addy to more p r o d u c t i v e  operations. Such 

d i f f i culties are now b e i n g  e n c o u n t e r e d  in Korea, 137, For these 

reasons, a p a d d y  price s u b s i d y  as a major m eans of e r a d i c a t i n g  

poverty a m o n g  p addy farmers does not s e e m  w a r r a n t e d . 13®

P r i c e  S u p p o r t  S y s t e m

Another al t e r n a t i v e  measure is the price support system. 

This is done b y  way of s e t t i n g  the o f f e r  price at a level 

equivalent to 'normal' long t e r m  w o r l d  price an d  a d j u s t i n g  

it a n n u a l l y  to i n f l a t i o n . 133 

P & n d  C o n s o l i d a t i o n

The present s y s t e m  of d i s t r i b u t i n g  the small e s t a t e s ’AO of
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deceased land h o l d e r s  leads to f r a g m e n t a t i o n  of land holdings, 

especially a g r i c u l t u r e  lands. This c o n t r i b u t e d  to the a l r e a d y  

very small aver a g e  s i z e d  h o l d i n g s  b e c o m i n g  eve n  s m a l l e r  and 

Biore uneco n o m i c  in size. The multiple o w n e r s h i p  of land hamp e r s  

the actual o p e r a t o r  in f i n d i n g  the most eff i c i e n t  way to use his 

land, since c h a n g e s  in c u l t i v a t i o n  of c r o p  or sale or the 

charging of the land requ i r e  the consent of all owners. The 

Problem of m u l t i p l e  o w n e r s h i p  also leads to the a b a n d o n m e n t  of 

agriculture land which thu s  r e m a i n  uncultivated.

It would be b eneficial an d  wise if a t t e n t i o n  s h o u l d  be paid to 

the important role of land r e f o r m  in the d e v e l o p m e n t  of paddy 

sub-sectors in Japan, Ta i w a n  and S o u t h  K o r e a . 141

The successful e x p e r i e n c e  of these c o u n t r i e s  poi n t s  to the 

Possible exi s t e n c e  of an 'Eastern' model of rural d e v e l o p m e n t  and 

poverty r e d u c t i o n  in an i n d u s t r i a l i s i n g  c o u n t r y  w hich may be more 

r®levant to c o n t e m p o r a r y  c o n d i t i o n s  in P e n i n s u l a r  Malaysia.

THE M A L A Y S IA V  F A T IO N A L  A G R IC U L T U R A L  P O L IC Y  -  A C O X K E FT A R Y

By the 1990s, it became imperative for M a l a y s i a  to have a 

comprehensive long t e r m  p o l i c y  that w ould be s e n s i t i v e  to the 

Present and future needs of the c o u n t r y  as well as respo n s i v e  

t° the w orld market t r e n d s  for agri c u l t u r a l  export commodities. 

Thus, a writ t e n  National Agri c u l t u r a l  P o l i c y  (NAP) was f o r m u l a t e d  

and a p p r o v e d  by the gover n m e n t  for the first time on 12 J a n u a r y  

1 9 8 4 . i a z  At the macro level, the n e w  National A g r i c u l t u r e  Po l i c y  

(NAP) lays d o w n  long t e r m  s t r a t e g i e s  to r e v i t a l i s e  a g r i c u l t u r e  

and remove struc t u r a l  inefficiencies.

In p l a n n i n g  for the future e c o n o m i c  d e v e l o p m e n t  of the 

country, it is important to arrest the d e c l i n i n g  gr o w t h  t r e n d  of
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agriculture. Besides, the current industrial d e v e l opment shows 

that the industrial se c t o r  would not a c h i e v e  the rate of 

expansion as e n v i s a g e d  u n d e r  the P e r s p e c t i v e  Plan 1971-90. This 

means that the industrial se c t o r  will not a b s o r b  as muc h  of the 

surplus labour in the agricultural sector as was planned. The 

agricultural sector will therefore have to play a more

aggressive role, both supp o r t i v e  and c o m p l e m e n t a r y  in the future 

economic d e v e l o p m e n t  of the country. The NAP, c o n s e q u e n t l y  aims 

at m a i n t a i n i n g  and s u s t a i n i n g  the rate of g r o w t h  of agriculture.

Generally, any National Agricultural P o l i c y  is f o r m u l a t e d  to 

achieve the fo l l o w i n g  o b j e c t i v e s : 1

(a) M a x i m i s a t i o n  of the national output 

<b) Ma i n t e n a n c e  of food supply

(c) R e d u c i n g  v a r i a b i l i t y  in agricultural incomes.

(d) R e d i s t r i b u t i o n  of personal incomes.

However, u nder the M a l a y s i a n  NAP, the main p o l i c y  objective is to:

"maximise income from agriculture through efficient utilisation of the 
country's resources and (to effect) the revitalisation of the sector's 
contribution to the overall economic development of the country" 1A A

The a c h i e v e m e n t  of the above o b jective c alls for the

f ormulation of a p p r o p r i a t e  s t r a t e g i e s  an d  p r o g r a m m e s  w h i c h  take

cognisance of the c o n s t r a i n t s  and p r o s p e c t s  w hich will include a

review of the current agri c u l t u r a l  p r o d u c t i o n  with the v i e w  of

e s t a b l i s h i n g  p r i o r i t y  a reas and o p t i m i s i n g  t h e i r  c o n t r i b u t i o n  to

the s e c t o r ' s  abjective. All the deta i l s  in the NAP are b ased on

the p r i nciple of ’m a x i m i s i n g  f a r m  incomes' of f a r m e r s  and

investors alike and for making a market d e t e r m i n e d  choice of cash
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crops rather t h a n  one d e t e r m i n e d  by the g o v e r n m e n t ' s  sett i n g  

quotas or s p e c i f i c  targets.

Malay s i a ' s  p r e v i o u s  a g r i c ultural p o l i c i e s  have g e n e r a l l y  

e®phasised one export c o m m o d i t y  or another, s u c h  as rubber and 

palm oil a n d  were i n d e p e n d e n t l y  implemented. By in t r o d u c i n g  the 

^AP, the g o v e r n m e n t  seems to reject this approach. The ne w  po l i c y  

approach in a g r i c u l t u r e  is s p e l l e d  out in the M i d - T e r m  R e v i e w  

(MTR) of the F o u r t h  Malay s i a  Plan,(4MP) as o u t l i n e d  below.

Within the above overall objective, the MAP a c c o r d s  to 

increasing food p r o d u c t i o n  high p r i o r i t y  by sett i n g  m i n i m u m  

ievels of rice, meat and d a i r y  self-sufficiency. On the export 

crop, the NAP chose to e x p a n d  oil p a l m  p r o d u c t i o n  thro u g h  the 

establishment of w e l l - m a n a g e d  estates. The e f f i c i e n c y  of 

production will be i n creased thro u g h  the a d o p t i o n  of improved 

"technology, including labour sa v i n g  devices. Under the new 

Policy, n o n - o r g a n i s e d  s m a l l h o l d i n g s  of p a l m  oil will be

d i s c o u r a g e d , 1

Under the NAP, rubber acreage will not be e x p a n d e d  and the 

development of the industry will be d i r e c t e d  towa r d s  increasing 

"the e f f i c i e n c y  of p r o d u c t i o n 1 Ae of the e x i s t i n g  acreage.

The NAP e n c o u r a g e s  the g r o w i n g  of cocoa and tobacco as one of 

its s t r a t e g i e s  to improve the i n c o m e ' A7 of the small holders.

Tile long o u t s t a n d i n g  p r o b l e m s  in M a l a y s i a n  a g r i c ultural sector 

are u n e c o n o m i c  land h o l d i n g s  and idle land for the improvement 

in yield t h r o u g h  the p r o v i s i o n  of basic in f r a s t r u c t u r e  and 

"technical supp o r t  services, n o t w i t h s t a n d i n g  u n r e m u n e r a t i v e  level 

°f income still persist m a i n l y  because of the uneco n o m i c  size of 

"the holdings. 1 A e
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To overcome the p r o b l e m  of u n e c o n o m i c - s i z e d  holdings, the 

NAP po s i t s  p r o g r a m m e s  to consol i d a t e  land and to promote 

organised farm i n g  with c e n t r a l i s e d  management. As r e g a r d s  an 

estimated 2.2 mill i o n  a c r e s  of idle land c o v e r i n g  the whole 

°f P e n i n s u l a r  Malaysia, p r o g r a m m e s  are b e i n g  f o r m u l a t e d  by 

various m i n i s t r i e s  and a g e n c i e s  to prom o t e  the development 

t h e r e o f 1 This can only be done by o v e r c o m i n g  the social, legal 

and a d m i n i s t r a t i v e  obs t a c l e s  that p r e s e n t l y  prevent such 

d e v e l o p m e n t .

In rice self-sufficiency, the NAP e m p h a s i s e s  the importance 

of rice as national food s e c u r i t y  an d  the 80-85% national 

requirement policy is based on the a s s u m p t i o n  that in times of 

emergency, the c o n s u m p t i o n  of rice is r e d u c e d  v i s - a - v i s  n o r m a l 1®0 

times. The fact that rice is a 'security' food has led the 

government to p u r suing the present p o l i c y  of 80 - 8 5 %  self- 

sufficiency in rice. The gove r n m e n t ' s  r e l u c t a n c e  to accept the 

Vorld Bank advice that it a b a ndons e f f o r t s  to r e a c h  self- 

sufficiency or s o mething close to it in rice a n d  other food crops 

and rely instead on buying food f r o m  ab r o a d  is also b a s e d  on the 

same c r i t e r i a . 1® 1 Another reason for d e s i r i n g  food self- 

s ufficiency is the balance of payments consideration. 1 ® 2i By 

achieving s e l f - s u f f i c i e n c y  in rice, and other food products, 

Malaysia will cut its import cost and Mala y s i a ' s  merchandise 

account ledger will also g ain f rom grea t e r  food exports.

Ironically, while the coun t r y  sp e n d s  on f o o d 1®3 a n d  feed 

imports, e n o r m o u s  tracts of land are ei t h e r  under used (as 

instanced by s i n g l e - c r o p p e d  rice fields) or have been abandoned. 

It is felt that Malaysia can achieve s e l f - s u f f i c i e n c y  in fruit,
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animal feed an d  d a i r y  p r o d u c t s  with proper land m anagement and 

land utilisation.

Agriculture can also make a renewed c o n t r i b u t i o n  to the gross 

domestic product t h r o u g h  m e c h a n i s a t i o n  a n d  the use of mo d e r n 

farming methods. So far, little has been done, to e x t e n d  the 

range of r e s o u r c e - b a s e d  industries in Malaysia. The agricultural

base, th o u g h  less g l a m o r o u s  than steel m ills and car plants,

still p r o v i d e s  r o u g h l y  a third of GDP. However, g r o w t h  has 

declined by half since the mid-1970s to about 3% yearly. Many 

economists urge the e n h a n c i n g  of agr i c u l t u r a l  p r o d u c t i v i t y  by 

increasing mechanisation, r eplanting rubber and repl a n t i n g  

depleted timber reserves. It is e s t i m a t e d  that e very 100,000 

acres of n e w  p l a n t i n g  in both rubber and cocoa would raise export 

A v e n u e s  by S250 million. It is also c a l c u l a t e d  that, each

bill ion spent in m a n u f a c t u r i n g  could plant more than 300,000 

ncres of rubber or ne a r l y  400,000 acres of oil palm. Further,

land d evelopment has an a d d e d  advantage in that f o reign-exchange  

leakage is low.

The other important aspect of the NAP is the e m p h a s i s  given 

b° the development of the a g r o - b a s e d  industries in terms of 

processing, storage and h a n d l i n g  of a g r i cultural c o m m o d i t i e s  to 

Increase their v a l u e - a d d e d  component as at the same time, they 

Provide o f f - f a r m  income e a r n i n g  o p p o r t u n i t i e s  to the rural 

eommunity. The de v e l o p m e n t  of this industry will also emphasise 

bhe re-cy c l i n g  of agricultural waste for u t i l i z a t i o n  as feeds and 

fertil isers, p r o d u c t i o n  of biogas as well as the p r o t e c t i o n  of 

the environment. The po l i c y  also calls for the c o - o r d i n a t i o n  of 

bhe public an d  private sect o r s  to ensure the effective
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implementation of the policy. This ca n  be a c h i e v e d  by inst i l l i n g  

a c o - o r d i n a t i n g  m e c h a n i s m  betw e e n  the two sectors. F o l l o w i n g  the 

decline in the share of the agricultural s e c t o r  in the e c o n o m y  

°ver the years, f r o m  5 9 %  of the total output in 1950 to 38 %  

in I960 and only 23.8% in 1980. Such a policy was d r a w n  in 

absolute terms, however, the c o n t r i b u t i o n  of a g r i c u l t u r e  to the 

total output i n c r e a s e d  f r o m  about S646 m i l l i o n  in 1960 to $6,926 

Million in 1982.

The HAP also add r e s s e s  itself to the p r o b l e m  of the high 

incidence of p o v e r t y  as well as the n e e d  to m a i n t a i n  a n d  s u s t a i n  

the c o n t r i b u t i o n  of the agricultural sector. One way of 

maximising f a r m  income p r o p o s e d  by the HAP is by r a i s i n g 

Productivity. Thi s  will serve to a l l eviate rural p o v e r t y  as well 

as improve the q u a l i t y  of life while m a i n t a i n i n g  labour in 

agriculture. The HAP e n visages that f a r m  income will be 

maximised be a c h i e v e d  thro u g h  the e x p a n d e d  p r o d u c t i o n  of 

traditional export c rops and the d e v e l o p m e n t  and e x p anded 

Production of food and industrial crops. The p r o d u c t i o n  of all 

agricultural c o m m o d i t i e s  except rice w o u l d  be b a s e d  on technical, 

including a g r o c l i m a t i c  c o n s i d e r a t i o n s  as well as economic 

returns. As stated earlier, rice p r o d u c t i o n  will be b ased on the 

national food s e c u r i t y  consideration. 1

The s t r a t e g y  o u t l i n e d  by the HAP to achieve the o bjectives 

set for the a g r i c ultural sector includes a r e v i e w  of current 

agricultural p r o d u c t i o n  w i t h  the v i e w  of e s t a b l i s h i n g  p r i o r i t y  

areas an d  o p t i m i s i n g  t h e i r  c o n t r i b u t i o n  to the secto r ' s  

a b j e c t i v e . T h e  present s t r a t e g y  of d e v e l o p i n g  n e w  land, i n -  

s i t u  development, the pro v i s i o n  of support s e r v i c e s  an d
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incentives and the social and institutional d e v e l o p m e n t  will be 

c o n t i n u e d . 1

As r e g a r d s  forestry, the HAP will ensure that the c l e a r i n g  of 

primary jungle will be kept wi t h i n  reaso n a b l e  limits to conserve 

forest resources.

The Watianal Agriculture Policy And Poverty

The HAP has not s h o w n  in clear t erms in its gui d e l i n e  pol i c y 

how pove r t y  can be a l l e v i a t e d  through the i m p l e m e n t a t i o n  of the 

Policy. There is no doubt that the full i m p l e m e n t a t i o n  of the 

S t a l l s  of the HAP, will increase output. However, there is no 

'specific' s t r a t e g y  in the HAP to enable it to combat poverty. 

The pove r t y  in the a g r i c u l t u r e  se c t o r  can be a l l e v i a t e d  t h r o u g h  

reforms of the e x i s t i n g  land tenure syst e m s  thro u g h  land r e f o r m  

strategies, s uch as 'land to the tillers' programmes. In this way 

too, farmers would be able to expand the size of t heir farms. 

Until and unless farmers own enough land to ex c e e d  their present 

rnte of production, the present paddy farm e r s  or the rubber 

Smallholders will not be able to live above the p o v e r t y  level.

Evidence s hows that despite g o v e r n m e n t ' s  s p e n d i n g  more than 

billion since the 1 950's on paddy sec t o r  development, (more 

hhan half of it on irrig a t i o n  works) more than 76.2% of paddy 

farmers still live b e l o w  the pove r t y  line. A c c o r d i n g  to the 

^ADP's  Final Report, 1 es a l t h o u g h  a c o n s i d e r a b l e  amount of 

Poverty r e d u c t i o n  had come about as a direct result of the 

c ompletion of the phase 1 (paddy) IADPs, s i z eable p r o p o r t i o n s  of 

fhe target gr o u p s  r e m a i n e d  poor, (about 70% in Besut, 50% in KADA 

1 and 30% in MADA 1). The report says that none of these IADPs 

have e x p l i c i t l y  been made responsible for the task of poverty
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reduction. T h e y  the r e f o r e  di d  not see this as an important 

priority.

O t h e r  we a  ± n  e  s s e  s  o f  t h e  WAP

The NAP does not clar i f y  the e m p h a s i s  g i v e n  to 

agricultural d e v e l opment and poverty e r a d i c a t i o n  in the f r a m e w o r k 

national development. The i m p lementation of the NEP shows that 

fflore e m p h a s i s  g i v e n  to effort to increase the number of rich 

bumiputra.

The NAP doe s  not c o r r e c t l y  analyse the causes of poverty. The 

existing s o c i o - e c o n o m i c  s t r ucture is not dealt with; instead it 

°oncentrates on low productivity. Hence, m e a s u r e s  to increase 

Productivity t h r o u g h  modern t e chniques and t e c h n o l o g y  are 

einphasised. The concrete deta i l s  of such m e a s u r e s  are unclear. 

There is no pla n  to improve, let alone change, the economic 

system and s t r ucture in the area of p r o d u c t i o n  and m a r k e t i n g  in 

°rder to e r adicate the sources of peasant e x p l o i t a t i o n  and

poverty.

The NAP doe s  not offer clear views qjf the t ypes of small and 

Medium-sized a g r o - b a s e d  industries which c a n  be e s t a b l i s h e d  to 

absorb excess labour in the villa g e s  to overcome the p r o b l e m  of 

unemployment and to control mass urban migration.

Finally, the NAP does not d i s c u s s  the r e l a t i o n s h i p  

between the a g r i c u l t u r e  sector and the industrial sector, and how 

human and material res o u r c e s  sh o u l d  be a l l o c a t e d  to obtain 

Maximum benefits. The industries which sh o u l d  be e n c o u r a g e d  in 

°rder to h e l p  increase agricultural p r o d u c t i o n  are not

identified.
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SUXXARY

The small size of holdi n g s  and the low p r o d u c t i v i t y  of paddy 

are the main fact o r s  responsible for the c o n t i n u i n g  high 

incidence of p o v e r t y  a m o n g  p addy f a r m e r s . 1

Thus, it a p p e a r s  that g iven the r e l ative prices in 1977, 

farmers wit h  very small holdings would have done be t t e r  to 

cultivate any one of a number of a l t e r n a t i v e s  to p a d d y  or to 

cultivate p addy in c o m b i n a t i o n  with some o ther crops. Therefore, 

unless there is r e d i s t r i b u t i o n  of paddy land or more lands are 

given to the rubber s m a l l h o l d e r s  (on the basis of FELDA Scheme 

acreage) thro u g h  land re d i s t r i b u t i o n  programmes, the paddy 

farmers or the rubber s m a l l h o l d e r s  will not, in the forseeable 

future, live above the poverty line as e s t a b l i s h e d  by the 

government. Since the m a j o r i t y  of those farmers are Malays, as 

f°hg as the Malays are involved in the small farming agricultural 

sector, the y  will continue to be d i s a d v a n t a g e d  in t erms of 

economic w e a l t h  v i s - a - v i s  than the Chinese who a b a n d o n e d  

aghiculture and by moving to business and industrial sectors 

became wealthy and e c o n o m i c a l l y  more a d v a n c e d  t han the Malays. 

Thus, Malays involved in small paddy and rubber c u l t i v a t i o n  are 

condemned to live in pove r t y  unless an d  until the agricultural 

land acreage that the y  own are increased considerably. Onl y  then 

w fll they be able not o nly to live beyond the pove r t y  level but

also to commer c i a l i s e the p r oduction of paddy as an important

export commodity. *

Financially, it is not possible for the farmers to be

subsidised. A p addy price subsidy the n  as a ma j or means of

era d i cating poverty among paddy farmers does not s e e m

392 -



w a r r a n t e d . 15^ However, the price support s y s t e m  as a t e m p o r a r y  

measure is a viable a l t e r n a t i v e , ies

The p addy estate as one of the p r o p o s a l s  for a l l e v i a t i n g

poverty a m o n g  farmers, is perh a p s  based on the false a s s u m p t i o n

that paddy e s t a t e s  w o u l d  be more produ c t i v e  per unit of land 

than e x i s t i n g  small u n e c o n o m i c  s i z e d  holdings. However, available 

evidence s hows that c u r r e n t l y  there is no signif i c a n t  d ifference 

tfr p r o d u c t i v i t y  per hectare between small an d  large paddy 

farms. 1S9 Expe r i e n c e  s hows that c o - o p e r a t i v e s  do not run the

estates profitably. Poor farmers who poo l e d  their land in the

Proposed paddy estate w ould s tand to benefit only in p r o p o r t i o n 

to the small amount of land they contributed. Former tenants 

would not benefit (except as workers) as they would have no land 

to contribute.
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2- See Lim Teck Ghee, P e a s a n ts  and T h e i r  A g r i c u l t u r a l  Economy in  C o l o n i a l  
Malaya, 1874-1941, p. 14.
See i b i d . ,  pp.14-15.

4- See i b i d . , p. 15.
See i b i d .

®* See i b i d . ,  p.15-16.
See i b i d . ,  p, 16.

8' See i b i d .
9> See i b i d .  , p.16-17.
10- Various incentives were given to land owners or cultivators such as 

exemption of rent on peasant land in Perak, before 1883 except in Krian 
and Larut which were relatively more developed. Agricultural lands in 
Selangor districts (except in Kuala Lumpur) were also exempted from 
land rent from 1884 to 1886, and rent remissions were allowed in the 
same areas from 1886 to 1888. I b i d . ,  p.22

lx- See i b i d . ,  p.22.
12- See i b i d . ,  p.19-22.
13. See i b i d .
l4> The failure of the biggest sugar industry, the largest plantation 

industry in the Malay states and followed by the" unsuccessful attempt 
to get good market prices for coffee, pepper, gambier and tapioca, led 
the British officials to find new avenues for agriculture 
diversification in the Malay states. See i b i d .

15. See i b i d . ,  pp.74-76, & p.95, at note 19.
16- i b i d . ,  p, 33.
1̂ * See i b i d .
1®- I b i d . ,  pp.33-34.
19- See i b i d . ,  p.34.
20* See i b i d .
21< i b i d . , p. 36.
22. i b i d .  , p.58 (fn 17). A very low quit rent of only 10 cents per acre for 

the first ten years, after which time the quit rent was raised to 50 
cents an acre. A restriction in interest was then imposed on the land 
titles by which no crop other than rubber was to be planted and at 
least 1/10 of a concession of 1,000 acres or less was to be brought 
into cultivation each year. For concession between 1,000 acres, 1/12 of 
the total concession was to be planted each year. The produce of such 
land was to be subject to a duty of 2%% ad v a lo rem for 15 years from 
the date of commencing work, and there after subject to whatever duties 
might be in force, up to a naximum of 5 %,

23. See i b i d . For further detail about agriculture in Pahang and other FMS 
States, see Lim Teck Ghee, P e a s a n ts  and T h e i r  A g r i c u l t u r a l  Economy i n  
C o l o n i a l  Ma laya,  1 8 7 4 -1 9 4 1 , p.37 and S.D.Hill R i c e  I n  M a la y a, pp. 156- 
163.

24- See i b i d .  , p.38.
25. See i b i d .
25. See i b i d . ,  p.39.
2?. See i b i d .
28. See i b i d .
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29. See i b i d .
30. See i b i d . ,  p.43,
31. see R.D.Hill, R i c e  I n  M a la y a, Oxford University Press, Kuala Lumpur, 

pp.125-127. see also i b i d . ,  p.45,
32. R.D.Hill, o p . c i t . ,  p.88.
33. i b i d . ,  p.46. In Kinta District for instance, only 3,700 Malays out of a 

Malay population of 12,000 were registered on the agriculture roll in 
1888, In 1894, only 5,028 acres had been alienated for agriculture as 
against 24,481 acres for mining.

34. See i b i d .  , p. 51.
35. See i b i d . The result of this policy could be seen clearly in many parts 

of the Vest Coast states where large and ugly scar marked the country 
and b e l u k a r and l a l a n g  thrived where primary forests had once stood. 
Development was carried out at the expense of great cost. The early 
destruction had occurred in unpopulated areas, however, as the pace of 
development increased, it took a toll of the forests on which the 
peasant subsisted.

36. See i b i d . See also R. D. Hill, o p . c l t . , p.88.
37. See i b i d .  , p. 90.
38. i b i d . ,  pp. 122.
39. See i b i d . ,  p. 119.
^0. Yutaka Shimomoto, A g r l c u l t u r e  Developm ent P o l i c y  i n  V est M a l a y s i a ,  

Journal of Southeast Asian Studies, vol.l, no.l, June, 1980.
41. See Lim Teck Ghee, P e a s a n ts  and T h e i r  A g r i c u l t u r a l  Economy i n  C o l o n i a l  

Malaya, 1874-1941. p.121.
42. See i b i d . ,  p. 122.
43. See i b i d . ,  pp. 120, 122, 126.
44- This policy was mooted by the British Colonial Government in 1921 

because in 1920, there was a trade depression which affected most of 
the industrial nations of the world, and the demand for rubber declined 
sharply as factories and other manufacturing plants either curtailed or 
stopped production.

45. See Lim Teck Ghee, o p . c i t ., p.142-154. As a result of peasants' 
discontent over the scheme,' a committee was appointed by the government 
to enquire into the equity of the standard of production allowance 
alloted to small holders and to recommend changes. However, these 
changes were still not favourable to the small holders. A majority of 
them in other areas were under assessed.

4®> When rubber restriction was brought to an end on 31 October 1928, 
Malayan rubber was being competed by the Betherlands East Indies in 
terms of acreage and it had almost displaced Malaya as the largest 
rubber growing country in the world and it was providing strong 
competition in the rubber market.

47. See Lim Teck Ghee, o p . c i t .  p.181, as for effects of economic depression 
on the peasantry see ibid.,pp.197 & 215.

4®- i b i d . The report contained among other things information on areas 
under cultivation, the character of paddy lands, conditions of 
tenure, methods and costs of cultivation, the problem of water 
control, paddy colonization schemes, the provision of agricultural 
services and the question of funds. Many officials in the past had 
acknowledged that the absence of data had often hampered attempts to 
assist the industry. By having a good information system, it will 
provide the basis for formulating a better planned policy than would 
have been otherwise possible. Second, the report proposed that the
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problem of paddy cultivation should not be resolved by individual state 
efforts or departments but by a co-ordinated programme on a country 
wide basis. Third, the report proposed a number of important 
recommendations which were adopted by the government and therefore 
influenced the development of paddy cultivation in Malaya.

49. See i b i d . ,  p.150.
50. See i b i d . ,  p. 194, see also pp.153-154.
51. See i b i d .  , p. 150.
52. i b i d . ,  p. 194.
53. i b i d ,  , p. 195.
54. i b i d . ,  p. 149, 151, 153-154.
55. Present Land Use Survey, Peninsular Malaysia, 1974.
56. 4MP,1981-1985, pp.263-292, see also 5KP pp.305-308.
57. Yield improvement in these schemes varied from 1,448 gantangs of paddy 

per hectare in 1970 to 1,909 gantangs in 1980 for MADA (Muda 
Agriculture Development Authority) areas, 1,071 gantang gf paddy per 
hectare in 1970 to 1,624 gantang in 1980 for KADA and from 721 gantang 
of paddy in 1970 to 1,369 gantang in 1980 in Besut area. In Besut 
(Trengganu) area, construction work for several similar projects are 
continuing. Similar projects are being carried out at Krian/Sungai 
Manik, Forth Vest Selangor and Western Johor. Studies were undertaken 
on several new integrated projects in Kemasin - Semerak in Kelantan, 
Lower Trengganu, Melaka, Fegeri Sembilan Timor and Rompin-Endau to 
determine their feasibility. Large investments were made in drainage 
and irrigation infrastructure aimed at improving farm productivity as 
well as facilitating the introduction of other diversified and high 
value crops during the period. About 68,000 hectares of land were 
provided with irrigation facilities for both single and double cropping 
of paddy in addition to the 97,400 hectares of existing areas, 
benefiting a total of 136,000 farm families. A total of 99,500 hectares 
of existing areas were provided with improved drainage facilities in 
addition to 205,800 hectares of new areas which were provided with 
similar facilities.

58. Lapuran Tabunan RISDA, 1984, p.11. (Felda Annual Report), 1984.
59 • 4MP, p.267.
6o- i b i d .
51. In 1979, It had identified an area of 39,800 hectares in TAKDIR 

(Kelantan) area for rehabilitation work.
52. Population and Housing Census of Malaysia, 1980, G en era l R e p o rt o f  the  

P o p u l a t i o n  Census, Volume 1, p. 19,
63> i b i d . ,  pp.18-20.
54, See Fifth Malaysia Plan, (5MP) 1986-90, p.139.
§5. i b i d . ,  p. 298.
56. See Fourth Malaysia Plan, (4MP), (1980-1985), pp.18-19, (table 2-3).
6?- i b i d . ,  pp.32-33,(table 2-3,p.33).
68> i b i d . ,  p.33,(table 3-1), see also 5MP,pp.7, 81-92, (tables: 3-1, 3-2, 

and chart 3-2).
59. i b i d . ,  pp. 4 & 36, see also table 3-3 at p.37.

IBRD, Report Fo. 4492-MA, C o u n try  Econom ic R e p o r t , M a la y s ia , 1983, p.8.
^1. See 4MP, pp.31-34,(Tables 3-1 and 3-2), see also pp. 55-56.

The riots on May 13th 1969 compounded this disillusionment. Whatever 
the immediate cause, the riots in 1969 probably had their roots in 
tensions arising from the widening income disparity between the Malay 
and Chinese communities - the one predominantly rural, the other 
predominantly urban.
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73.

74.
75.
76.
77.
78.
79.
8 0 . 
81.

82.

83.
84.

85.
86. 
87. 
86.
89.
90.
91.
92.
93.
94.
95.
96.

97.

98.
99,

100 .
101.

SISDA-USK, P r e l i m i n a r y  S u rv e y  O f S m all h o ld e rs , P e n i n s u l a r  M a la y s ia
1977, November 1982, p.xiii.
i b i d .  , p. xiv.
i b i d .
i b i d .
See 5MP, p.85. 
i b i d . ,  pp.35-37.
4MP, p.37-42.
i b i d . ,  pp.58, 62-63, (see also table 3-14 at p.62).
IBRD, Report No. 4492-MA,Country Economic Report, Malaysia, 1983, 
S tr u c tu r a l  Change and S t a b i l i z a t i o n ,  p. 9
Kid-Term Review 4MP,(Malay), pp.111-114 (see Table 3-12 and chart 3-2 
at pp.112 & 113). 
i b i d .  , p. 11.
4MP, pp, 55-60, see also p. 18 particularly table 2-3. Despite overall 
performance, bumiputra still accounted for a very small proportion of 
the higher earning professionals. In 1979 bumiputra accounted for only 
111 of architects, 7.6*4 accountant«, 11.6*4 of engineers and 8.6% of 
doctors in both the private and public sectors.In terms of salaries and 
wages, a survey of limited companies in Peninsular Malaysia showed that 
bumiputra held only 6.4*4 of the top paying jobs over $4,000 a month) in 
1976, compared with 30.1*4 for the Chinese, 3.6% for the Indians, 3.5% 
others and 56.4% for foreigners, (see Table 3-13 4XP, p.61). 
i b i d . , p. 11.
See i b i d .
IBRD Report, 1983, o p . c i t .  p.9.
See i b i d ,  
i b i d . ,  p. 21. 
i b i d ,  
i b i d .
i b i d . ,  p. 21. 
i b i d . ,  p. 22. 
i b i d . ,  p.22. 
i b i d .  , p. 16.
This decline is partly due to the shifts in composition from high 
yielding estates to lower yielding small holders, partly because of the 
labour shifts discussed earlier and also perhaps because of reduced 
levels of replanting in the late sixties which have changed the 
maturity structure of tress towards the lower yielding age range. See 
i b i d .
i b i d . ,  p.19. In Peninsular Malaysia, a National Forestry Policy was 
accepted and adopted in 1978 with the objective of conserving the 
existing forest reserves in view of the rapid forest exploitation in 
the past. The aim of the policy is to ensure adherence by the state 
governments to the maximum quota for forest exploitation, the strict 
supervision of the intensity of forest harvesting, the expansion of 
capacity of wood processing mills and the acceleration in the rate of 
forest rehabilitation. With the implementation of the policy sawlogs 
output from Peninsular Malaysia is expected to decline by 7*4 per annum. 
i b i d .  , p. 16.
K. Ariff Hussein e t . a l ,  Taxes i n  th e  A g r i c u l t u r a l  S e c to r  and I t s  Burden  
On S m a llh o ld e rs , a seminar paper presented at Universiti Pertanian 
Kalaysia, Serdang, Malaysia, 1984. 

i b i d ,  
i b i d .
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103.

104.

105. 
105a
106.
107.
108.

109.

110.

Hi.
112.

113.
114.

115.
He.

117.

This portion of the agriculture produce is meant later to be 
distributed by the 'Majlis' to the poor and needy members of the 
Muslim community in the respective areas.
Tan A.A.H. The In c id e n c e  o f  E x p o r t ' Taxes On S m all P ro d u c e rs , 
Malayan Economic Review, Vol.XII, April, 1967.
Hussein, Mohammed Ariff, Tax Burden On R ubber, Coconut and 
P i n e a p p l e  S m a llh o ld e rs  In  Jo h o re .T h e Pennsylvania State University, 
Ph.D Thesis, 1977, [as quoted in Mohd Arif et.all.3 
See M.Ariff Hussein, o p . c i t . p. 10. 
i b i d .
IBRD Report, 1983, o p . c i t . pp. xvi-xvii. 
i b i d .
Federal Land Development Authority, 1980,(FELDA publication), p.1, 
see also Rational Land Council paper no.12 & 13/1960.
For detailed discussion on FELDA see Tunku Shamsul Bahrain, 
P.D.A.Perera in, FELDA, 21 y e a rs  o f  Land Developm ent, 1977.
Land Development Ordinance, no.20/1956, Ss. 3(1) and 3(4), The 
Authority shall not promote, carry out, assist or participate
in any such project or activity as is referred to in this section 
in any state or settlement until such measure for consultation 
with the government of such state or settlement or with any 
department of the Federal Government as appear to the Minister to 
be appropriate have been taken."
Land Development Ordinance (Amendment),1956, s 3(2).
During the formative period, FELDA experienced many difficulties 
and there were many limitations such as the lack of co-operation 
among the various departments within the State Governments. 
Frequent staff changes at state level necessarily hindered the 
continuity of discussions and quick follow up. See i b i d ,  
i b i d .
Besides the limitations mentioned, there was inadequate co­
ordination among the 12 departments and agencies which were 
responsible to 8 ministries both at state and federal levels. 
However, with the implementation of the new land policies, two 
FELDA Committees; the Technical Committee and the Technical 
Planning Committee were set up to assist FELDA in the investigation 
of proposed schemes, and the planning of the already approved 
schemes. The task of the Committees were to coordinate all services 
required in FELDA schemes at federal level. Presently, these two 
committees are no longer in existence and the required co­
ordination is now maintained on a 'direct approach' basis.
Rational Land Council, paper Ro.4/1958.
i b i d . ,  papers Ros.12 & 13/1960 and papers Ros.12 & 13/60 
(additional).
See 4MP, p.306. Under the old structure, FELDA's responsibility to 
the Minister was rather loose and FELDA's Board could be considered 
a ‘policy making' body. The Special Committee thought that this 
role was no longer valid, as the policy was laid down by the 
Minister. They considered that it is the function of the Board to 
implement and not initiate Ministerial policy, as a result FELDA 
lost much of its original autonomy. There were two main reasons for 
this change of policy. First, there was lack of co-operation from 
government departments. Therefore, for FELDA to obtain quick
assistance from other government departments, demanded the
curtailment of its autonomy in order to be more closely knitted the
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118.
119.

120 .

121.

122 .

123.
124.

national structure. Second, there was the political considerations 
for the change. After independence, politicians played a greater 
role in the national and economic development of the country. Land 
to be developed by FELDA has to be approved by the State EXCO on 
the advice and recommendation of State Commissioner of Lands and 
Mines.
FELDA Annual Report, 1984, p.16.
i b i d . ,  See also Lim Sow Ching, Land Developm ent Schemes i n  
P e n i n s u l a r  M a l a y s i a ,  A S tu d y  o f  B e n e f i t s  and Costs, Rubber Research 
Institute Malaysia, 1976, pp.207-208.
See also, Ozay Mehmet, E v a lu a t in g -  A l t e r n a t i v e  Land Schemes i n  
M a l a y s i a :  FELDA and FELCRA, Contemporary South East Asia, Vol.3, 
So. 4, March, 1982, Institute of South East Asian Studies, 
Singapore, pp. 341-354. The studies show that FELCRA appears to be 
doing a more effective job, as indicated by higher average 
additional life-time income for FELCRA settlers relative to FELDA. 
See i b i d . ,  p.353-357. See also S.Hussain Vafa, Land Developm ent 
S t r a t e g i e s  i n  M a l a y s i a ,  an E m p h ir ic a l S tud y, Occasional Paper So.2, 
May, 1974, Malaysian Centre for Development Studies, Prime
Minister's Department, Malaysia.
This is because Kelantan has developed a special low-cost method of 
land development. Its success was due to the following reasons:

(a) Under the Pan Malayan Islamic Party (PMIP) the Kelantan 
government has always pursued an independent land 
development policy which resulted in major differences of 
land scheme patterns, compared with other states.

(b) In Kelantan, there are very limited source of income 
available besides agriculture; and there is a land hunger 
due to over population.

(c) The Kelantan farmer is extremely hard-working and modest 
and is willing to live under difficult living conditions in 
the remote areas.

See 4MP, p.42. See also 5KP, p.92. Between 1961 and 1973 a total 
of 11,300 acres were opened for Orang Asli. Under the 4MP, about 
1,270 families had been assisted through the various minor 
agriculture schemes. During the plan period 10,100 hectares of land 
were converted into permanent agriculture and a further 5,931 
hectares were developed for agriculture. Facilities for their 
social improvement in the field of education, health and housing 
were also expanded during 1971-80, 101 primary schools and 67
hostels were built. In the field of health, 85,000 cases were given 
treatment. In housing, 2,000 houses were built for the community. 
Government's effort had been intensified to upgrade the socio­
economic well being of Orang Asli and to accelerate their 
integration into the mainstream of society. During the 4MP period, 
a sum of M$40. 1 million was provided for the opening up of new 
lands for agriculture, setting up of processing centres and 
handicraft workshops for settlement schemes in Titiwangsa region. 
MUDA Agricultural Development Authority,1972, Act,70.
See David S.Gibbons, Lim Teck Ghee, e t . a l ,  S tu d y  o f  S tr a te g y ,  Im pact 
and F u tu re  D evelopm ent o f  In te g r a te d  A g r i c u l t u r a l  Developm ent 
P r o j e c t s , Vol.l, Main Report, Universiti Sains, Penang, 1983. The 
Study shows that about half of the remaining poor in MUDA were in 
the "hardcore" group. There was a wide variation in the incidenc of 
both overall and "hardcore" poverty among the administrative
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125,
126 .

127.

128 .

129.
130.

131.
132,

133.
134.

districts in MUDA, with the high rates in Yan and Pendang. In terms 
of absolute numbers of poor in 1982, Kubang Pasu and Kota Setar had 
slightly more than Yan. However, the absolute number of poor paddy 
farm households in MUDA declined between 1972 and 1982 by only 
about half as much, in proportionate terms, as the poverty 
incidence, because of the increase in the number of farm 
households. Overall in the MUDA area the estimated number of poor 
paddy households declined from 30,845 in 1972 to 26,240 in 1982 by 
15% but two districts Yan and Pendang, actually experienced 
increases in their number of poor households over the period.(see 
also Kid Term Review, Fourth Kalaysia Plan, p.233). 
i b i d .
For impact of lADPs on farmers and their income, see Final Report, 
S tu d y  o f  S tr a te g y ,  Im ap act and F u t u r e  D evelopm ent o f  In te g r a te d  
A g r i c u l t u r a l  Developm ent P ro je c ts , Vol. 1, Kain Report, 
particularly pp. v-viii and pp. 73-74, 87-93; 119-143.
IBRD, Country Economic Report, Malaysia, So. 4492-KA, S t r u c t u r a l  
Change And S t a b i l i z a t i o n ,  May,1983, (Annex 1, Sational Agricultural 
Policy) pp.7-9.
David S.Gibbons, Lim Tech Ghee, ei.al, S tu d y  o f  s t r a te g y ,  Im pact 
and F u t u r e  Developm ent o f  IADPS, volume 1, Main Report, Centre for 
Policy Research, Universiti Sains Malaysia,1982,
I b i d .  , p. 122-127.
I b i d . ,  p.122. The study also shows that the real incomes of paddy 
farmers increase substantially during the 1960‘s, however, poverty 
was still 88 % in 1970. By 1975 it fell to 77% due to sharp 
increases in the nominal fixed price for paddy in 1973 and 1974 and 
as a result of modest production increase. In the period 1975- 
78,the nominal price of paddy did not change and although yields in 
the major irrigation scheme rose by 1.8% per anum. Serious drought 
affected overall production, actual acreage was cut back, and real 
incomes fell to a level below that of 1960. Estimates for 1979 show 
a substantial improvement, however, with a major rebound in 
production following the 1978 drought and a small improvement in 
terms of trade following an increase in the guranteed paddy price. 
I b i d .
I b i d . According to the Vorld Bank Report, [Report Ho.4492-MA, 
1983,conf.], a single-cropping paddy farmer with no outside income 
needed about 6 to 7 acres to achieve an income above poverty line; 
but 90% of all single-cropping paddy farmers have holdings smaller 
than 6.5 acres. Even with non-paddy income providing half of the 
total or with double cropping, about 3 acres would be necessary to 
reach a poverty line income and over half of all double-cropped 
paddy holdings are smaller than that. By comparison, even with no 
other sources of income, less than 2 acres of tobacco or fish would 
be needed to reach the poverty line, less than 1.5 acres of 
cabbage, potatoes, or tomatoes, and less than 1 acre of chillies, 
coffee or pepper.
IBRD Report, op. c i t , (Annex 1, N a t io n a l A g r i c u l t u r a l  P o l i c y ) ,
By com parison, even w i th  no o th e r  so u rc e s  o f  incom e, le s s  th an  2  
a c re s  o f  tobacco  o r  f i s h  would be needed to  re a c h  th e  p o v e r ty  l i n e ,  
le s s  th an  1 .5  a c re s  o f  cabbage, p o ta to e s , o r  to m atoes, and le s s  
than 1 a c re  o f  c h i l l i e s ,  c o f fe e  o r  p e p p e r. Thus, i t  a p p e a rs  t h a t
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135.

136.
137.

138.

139.
140.

141.

142.
143.
144.
145.
146.
147.
148.

149.

150.

g iv e n  t i e  r e l a t i v e  p r ic e s  in  1977, fa rm e rs  w ith  v e ry  s m a ll h o ld in g s  
would have done b e t t e r  to  c u l t i v a t e  anyone o f  number o f  
a l t e r n a t i v e s  to  paddy o r  to  c u l t i v a t e  paddy in  c o m b in a tio n  w ith  
some o th e r  c rop .
See f o r  exam ple, P edro  M o ra l-L o p e z , P r in c ip le s  o f  Land  
C o n s o lid a t io n  L e g is la t io n , FAO, Rome, 1962.
See Malaysia, S e le c te d  Is s u e s  in  R u ra l P o v e r ty , World Bank Report, 
December,18,1980, p.44.
See Zahir Ahmad, Land R eform s in  S o u th -E a s t A s ia , Orient Longman, 
Hew Delhi,1975, pp. 116-142.
See Malaysia, S e le c te d  Is s u e s  in  R u ra l P o v e r ty , o p . c i t . p.46. The 
present guaranteed minimum price of $30 per pikul for medium grain 
paddy is 132 below the estimated 1980 world price (in constant 
prices). The 1980 world price is about 172 below projected long 
term world paddy price (in constant prices). Thus, a policy of 
providing to farmers the underlying long term trend price would 
imply increasing the offer price to approximately $42 in 1980 and 
thereafter adjusting the price for domestic inflation. At the 
current production level of about 1.8 million tons of paddy, the 
total financial cost of the producer subsidy would be about $200 
million.This increase in the offer price from $30 per pikul would 
add approximately $400 net cash income or represent 272 increase in 
total household cash income, and roughly 152 would go to poverty 
households specialising in paddy production. 
ib id .
Under the Present s. 15(5) and (6), of the Small Estates 
(Distribution) Act, 1955, shares of beneficiary muslims should be 
distributed according to f a r a id , no matter whatever the size of the 
land, unless every such beneficiary being of full age and capacity 
shall have assented thereto. Hence,this leads to fragmentation of 
land. It is thus proposed that this section should be amended.
For land reforms in Taiwan, See Martin M.C.Yang, S o c ia l  Economic  
R e s u lt  o f  Land Reform  in  Taiw an, East-Vest Center Press, Honolulu, 
1970. See also Chen Cheng, Land Reform  in  Taiwan, China Publishing 
Press Co. 1961. For land reforms in Japan, see for example, Dore, 
R. P. , Land Reform  in  Japan, 0.U.P.London, 1959. See also Laurence 
1. Hewes, Japan -  Land and Men, an Account of the Japanese Land 
Reform Program, 1945-1951, Greenwood Press Publishers, Westport, 
Connecticut, 1974 (reprinted), particularly chapters 7, 10 and 13. 
Rational Agricultural Policy Document, January, 12, 1984,
Edith H. Vhetham, M. A. Economic Background to  A g r ic u l t u r a l  P o l ic y ,  
Cambridge Univesity Press, 1960, pp. 1-6. 
i  b id .
i b i d . ,  policy Ro.37.
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CHAPTER 6

RECOKMENDATIOHS

This c h a p t e r  p r e s e n t s  some r e c o m m e n d a t i o n s  to resolve the 

Problems a n d  s h o r t c o m i n g s  d i s cussed in C h a p t e r s  1 to 5. These 

recommendations focus on various aspe c t s  of the land p o l i c i e s  an d  

land a d m i n i s t r a t i o n  which have rende r e d  the land laws a n d  land 

administration in the c o u n t r y  weak and i neffective and to suggest 

improvements thereto. Further, these r e c o m m e n d a t i o n s  if 

implemented w ould hel p  realise the goals of the N e w  E c o n o m i c 

policy (NEP).

land lavs and land adkihistratioh
Land administration constitutes a complex and enormous field 

Qf problems partly because of the comparatively low priority of 
and lack of sufficient attention given thereto in the past. The 
situation generally is becoming increasingly critical as problems 
are rampant in all areas and particularly in the areas of 
^aagement, training, decision making and in the systems and 
Procedures used to deal with the various types of land 
aPplications, land conversions and land dealings. For example, an 
aPplicat ion for a simple change of express condition takes an 
average of 301 days.1 while for prospecting permit,2 the present 
average is 429 days.

Under Article 74 of the Federal C o n s t i t u t i o n  and the NLC, 

■*-965, land is under the j u r i s d i c t i o n  of the state government. All 

state land is in law ves t e d  in the State Authority, c o m p r i s i n g  

tile R u l e r / Y a n g  Di Pertua of e ach state, but eff e c t i v e  power is
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exercised by the E XCO headed by the Menteri B e s a r / C h i e f  M i n ister 

the state. With the int r o d u c t i o n  of the NLC, 1965, all po w e r s  

relating to land have remained c o n c e n t r a t e d  in the State 

Authority (the State EXCO) thus r e n d e r i n g  the lower levels of 

Phe land a d m i n i s t r a t i o n  hie r a r c h y  pow e r l e s s  to decide e ven on 

trivial a d m i n i s t r a t i v e  matters such as the issu i n g  of TOLs. This 

has r e s ulted in seri o u s  c o n g e s t i o n  at the highest d e c i s i o n  

^ k i n g  level in the state.

The State C o m m i s s i o n e r of Lands and Mines (CLM) is also, b y
reason of the c o n c e n t r a t i o n  of powers r e l a t i n g to land in the

State EXCO, d e p r i v e d  of executive a u t h o r i t y to ensure the

fectiveness and e f f i c i e n c y  of land a d m i n i s t r a t i o n  within 

kis a d m i n i s t r a t i v e  jurisdiction. He has e x t e n s i v e  r e s p o n s i b i l i t y  

without the a u t h o r i t y  ne c e s s a r y  to discharge the same. Therefore, 

the state CL M  has been reduced to the s i t u a t i o n  of the Federal 

hands C o m m i s s i o n e r  (FLC), who is expec t e d  to implement national 

Policies merely thro u g h  advice and persuasion. Under the present 

arrangement, the state CL M  appears to be both the staff as well 

as a line officer in the state adm i n i s t r a t i v e  hierarchy.

On a national level, land a d m i n i s t r a t i o n  doe s  not s e e m  to 

have a formal structure. It c o n sists of a number of f r a g m e n t e d  

d e m e n t s  c h a r a c t e r i s e d  by loose and ineffective horizontal and 

vsrtical r e l a t i o n s h i p s  and org a n i s a t i o n  lacks po l i c y  l e a d e r s h i p 

as well as executive leadership at both federal an d  state levels, 

hhe over c o n c e n t r â t ion of power in each of the State A u t h o r i t i e s  

has e n h anced the d i f f i c u l t y  of central c o - o r d i n a t i o n  and control 

as shown in A p p e n d i x  6.3. The lack of a n  a p p r o p r i a t e  co- 

°rdinating a u t h o r i t y  at the state level, however, has pl a c e d  the
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State c o m m i s s i o n e r s  in a p o s i t i o n  that is as difficult as that of 

the Federal L ands Commissioner,

There is, in v i e w  of the e n o r m o u s  stru c t u r a l  d e f i c i e n c i e s  in 

this important area of the national a d m i n i s t r a t i v e  s y s t e m  and the 

anibitious s o c i o - e c o n o m i c  g oals set by the federal government, an 

Urgent need for m o d i f i c a t i o n  in this structure. It is therefore 

recommended that the r e s p e c t i v e  roles of the National Land 

Council (the Council) an d  e ach of the State E x ecutive Councils 

and the FLC an d  eac h  of the State C o m m i s s i o n e r s  (and District 

Cand Administrators) be c l e a r l y  i d entified and defined.

The Council s h o u l d  assume a more ef f e c t i v e  leade r s h i p  role in 

securing c o - o r d i n a t i o n  and a d m i n i s t r a t i v e  u n i f o r m i t y  for the 

Mutual interest of the g o v e r n m e n t s  concerned. B oth the Council 

and each of the State EXCOs should be r e s p o n s i b l e  for the 

formulation of, and d e c i s i o n  on, all major pol i c y  issues within 

their respe c t i v e  s p h e r e s  of authority. The FLC s h o u l d  take full 

re s p o n s i b i 1 ity over all' the ad m i n i s t r a t i v e  a f f a i r s  of the Federal 

Lands Department; the F L C  sh o u l d  be a p p o i n t e d  S e c r e t a r y  to the 

Council an d  be a c c o u n t a b l e  d i r e c t l y  to the Federal M i n ister of 

Lands and Mines.

The Federal L ands C o m m i s s i o n e r  (FLC) s h o u l d  be p r o v i d e d  with 

specially s e l e c t e d  o f f i c e r s  to be De p u t y  Federal Lands 

Commissioners. The F L C  s h o u l d  be a u t h o r i s e d  to m a i n t a i n  a 

Psrsonnel pro g r a m m e  v i s - a - v i s  the federal public s e r vices 

a p a r t m e n t ,  c o v e r i n g  all offic e r s  in land a d m i n i s t r a t i o n  and be 

rOsponsible for the internal transfer of s uch o f f icers in both 

the federal a n d  state lands d epartment and the post i n g  of these 

°fficers into or out of the department.
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All s u b o r d i n a t e s  of the Federal and State L ands Commissioners 

should be p r o t e c t e d  by la w  fro m  having to accept orders other 

"than those f r o m  t heir respe c t i v e  h eads of department. The 

existing Manag e m e n t  Unit of the Federal L a n d s  Commissioner, 

besides h a v i n g  to c a r r y  on the f u n ction of m a nagement audit in 

the land offices, s h o u l d  be g iven the tas k  of manag i n g  the 

Personnel p r o g r a m m e s  p r o p o s e d  above. The FL C  s h o u l d  be directly 

responsible for writ i n g  the annual p e r f o r m a n c e  report of each of 

the State C o m m i s s i o n e r s  a fter r e c e i v i n g  the w r i t t e n  comments of 

the State S e c r e t a r y  concerned. Under thi s  arrangement, all 

states' civil service o f f i c e r s  sh o u l d  be tra n s f e r a b l e  on 

secondment to any of the other states or the federal lands 

department. In this way, the state o f f i c e r s  will acquire a 

broader outl o o k  and var i e d  experience. This proposal is expected 

to face o p p o s i t i o n  f r o m  most of the State Civil Service officers 

who have a l r e a d y  lived a n d  worked within the state for years and 

do not wish to be t r a n s f e r r e d  outside their home states. The 

State C L M  s h o u l d  take full r e s p o n s i b i l i t y  over all adminis t r a t i v e  

affa irs of the state lands depa r t m e n t  in his state. The state CLM 

should be r e s p o n s i b l e  for w r i t i n g  the annual c o n f i d e n t i a l ,reports 

-*-11 respect of eac h  of the District L and A d m i n i s t r a t o r s  after 

Setting the w r i t t e n  c o m m e n t s  of the District O f f i c e r s  concerned, 

finally, m a n a g e m e n t  of a district land office sh o u l d  be the 

r® s p o n s i b i l i t y  of an offi c e r  o f f i c i a l l y  d e s i g n a t e d  as the 

district Land A d m i n i s t r a t o r s  and a c c o u n t a b l e  d i r e c t l y  to the 

State C o m m i s s i o n e r  of L a n d s  and Mines.

Chapter 1 has d i s c u s s e d  the n u m e r o u s  struc t u r a l  d e f i ciencies 

land a d m i n i s t r a t i o n  that render it i neffective in serving
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the present day n eeds of the d evelopment a d m i n i s t r a t i o n  of the 

country. These d e f i c i e n c i e s  render imperative, a major 

reorganisation and i n t e g r a t i o n  of land a d m i n i s t r a t i o n  system. The 

reorganisation and i n t e g r a t i o n  of land a d m i n i s t r a t i o n  proposed  

below will be p o s s i b l e  only a f t e r  a nu m b e r  of pr e l i m i n a r y 

problems have b een resolved. First, the bod y  or a u t h o r i t y  which 

can take the p o l itical an d  a d m i n i s t r a t i o n  lead to initiate the 

Process will have to be iden t i f i e d  and be ve s t e d  with the 

requisite legal a u t h o r i t y  to act. Then, the b o d y  - be it the 

Council or o t h erwise - c h a r g e d  w ith e n s u r i n g  that the afo r e s a i d  

reorganisation a n d  i n t e g r a t i o n  is e f f e c t e d  by all the g o v e r n m e n t s  

concerned will have to be i dentified an d / o r  be g i v e n  the 

requisite p o w e r s  to, if necessary, compel compliance. This, in 

burn, p r e s u p p o s e s  that the s o c i o - p o l i t i c a l  i m p l i c a t i o n s  and the 

Se r iousness thereof, of suc h  a r e o r g a n i s a t i o n  will have been 

determined earl i e r  - e s p e c i a l l y  in r e l a t i o n  to the c r e a t i o n  of 

the federal a n d  state d e p a r t m e n t s  to handle land matters. 

Essentially, the p r o p o s e d  r e o r g a n i s a t i o n  an d  i n t e g r a t i o n  would 

involve the s t a n d a r d i s a t i o n  and s t r e a m l i n i n g  of the present 

Personnel p o l i c i e s  and p r o c e d u r e s  in respect of land offi c e s  - a 

daunting task g iven the c o m p l e x i t y  a n d  p r a g u a n t i o n  of the 

c°untry's public services. Most importantly, the o p p o s i t i o n  of 

bbe state g o v e r n m e n t s  to solve what is f u n d a m e n t a l l y  a political 

Problem by a d m i n i s t r a t i v e  m eans w ould have to be overcome before 

the p r o p o s e d  c h a n g e s  are implemented.

The proposed changes will necessarily have to be viewed in 
the context of the future of the country, especially the likely 
P°litical developments and their effects on land administration.
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The rale of the s y s t e m  of land a d m i n i s t r a t i o n  as an instrument 

for r e a l i s i n g  future national d e v e l o p m e n t  g o a l s  has to be 

determined. And as vital will be the land a d m i n i s t r a t i o n ' s  

ability to s e c u r e  c o n t i n u o u s  a n d  e f f e c t i v e  political and 

administrative support for the de v e l o p m e n t  p r o g r a m m e s  it 

initiates.

The f o r e g o i n g  are not i n s urmountable an d  s h o u l d  not be 

allowed to s t a n d  in the way of the p r o p o s e d  reorganisation. The 

Malaysian C o n s t i t u t i o n  v ests the federal gover n m e n t  with the 

requisite legal a u t h o r i t y  to effect the r e o r g a n i s a t i o n  of land 

administration. Article 76(4) of the Federal C o n s t i t u t i o n  for 

example e m p o w e r e d  Parliament, for the purpose of e n s u r i n g

Uniformity of l a w  and policy, to make laws with respect to land 

Tenure, the r e l a t i o n  of landl o r d  and tenant, r e g i s t r a t i o n  of 

Titles and d eeds r e l a t i n g  to land an d  so on. In terms of

a d m i nistering the s aid laws, it is not wit h i n  the j u r i s d i c t i o n  of 

The federal government. However, the r e o r g a n i s a t i o n  of the land 

a d m inistration c o u l d  be e f f e c t e d  through the e x i s t i n g  National 

Tand Council if it is v e s t e d  with suffi c i e n t  powers for this 

Purpose. The exi s t e n c e  of the National Lan d  Council, ve s t e d  with 

adequate po w e r s  for a more e f f ective l e a d e r s h i p  role in land 

administration, c o u l d  prove to be a major instrument in e f f e c t i n g  

The i m p l e m e n t a t i o n  of the above p r o p o s a l s  if the Council

leadership is p r o p e r l y  advised.

The present national p l a n n i n g  s y s t e m  c o m p r i s e s  a number of 

fairly i ndependent a d m i n i s t r a t i v e  units. These units plan,

develop and implement t heir r espective programmes. The g oals or 

°bjective to be a c c o m p l i s h e d  may be d i r e c t l y  or indir e c t l y
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related to the broa d e r  national goals. In fact the time has now- 

come for M a l a y s i a  to s e r i o u s l y  c o n s i d e r  the e s t a b l i s h m e n t  of an 

integrated national d e v e l o p m e n t  p l a n n i n g  s y s t e m  in v i e w  of the 

fact that the whole p r o c e s s  of r e o r g a n i s a t i o n  and i n t e g r a t i o n  of 

land a d m i n i s t r a t i o n  is d e s i g n e d  to enable it to maxim i z e  its 

contribution to the f u lfilment of g oals e s t a b l i s h e d  by the 

national de v e l o p m e n t  a d m i n i s t r a t i o n  s y s t e m  of w h i c h  land 

a d m inistration is an important part. Article 92 of the M a l a y s i a n  

Constitution for exam p l e  e m p o w e r e d  the federal gove r n m e n t  to 

P r o claim an are a  as a d e v e l o p m e n t  area and t h e r e u p o n  P a rliament  

sdall have power to give effect to the d e v e l o p m e n t  plan. Article 

§2(3) defi n e s  d e v e l o p m e n t  p lan as a p lan for the development, 

improvement or c o n s e r v a t i o n  of the natural r e s o u r c e s  of a 

development area, the e x p l o i t a t i o n  of suc h  resources, or the 

increase of m eans of e m p l o y m e n t  in the area. This Article c a n  be 

instrumental in e s t a b l i s h i n g  an integ r a t e d  p l a n n i n g  s y s t e m  and 

i&nd a d m i n i s t r a t i o n  can fit into it.

The m o u n t i n g  national s o c i o - e c o n o m i c  p r e ssure n o w  e x e r t e d  on 

ihe land a d m i n i s t r a t i o n  s t r u c t u r e  d e m a n d s  its i n t e g r a t i o n  and 

response to the fierce c h a l l e n g e s  of modernisation. But, the 

Political and a d m i n i s t r a t i v e  forces tend to e n courage e i t h e r  the 

^ i n t e n a n c e  of the st a t u s  quo or its f r a g m e n t a t i o n  t h o u g h  the 

forces of i n t e g r a t i o n  s e e m  to have an edge over those of

fragmentation. Be that as it may, the land a d m i n i s t r a t i o n  s y s t e m  

ls s u f f e r i n g  f r o m  a kin d  of o r g anisational paralysis, which  

results in its b e i n g  too w eak to r e s p o n d  a d e q u a t e l y  to the 

ckallenges p o s e d  by the change. The r e f o r m  p r o p o s e d  a bove will 

fhdubitably enable the land a d m i n i s t r a t i o n  s y s t e m  to adopt and
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function adequately in response to present day needs.
The best k n o w n  o r g a n i s a t i o n  mo d e l s  have b e e n  e x a m i n e d  and 

assessed in t erms of t h e i r  a b i l i t y  to cope wit h  the present day 

needs of land a d m i n i s t r a t i o n  in Vest Malaysia. Of the three s u b ­

models of the i n t e g r a t i o n i s t  variety, the Council - Manager model 

lias proven to be the most ap p r o p r i a t e  for a d o p t i o n  w i t h i n  the 

framework of e x i s t i n g  n e e d s  an d  constraints.

The adaptation of the integrationist sub-models is not only 
v&ry much in line with the structure of the many existing federal 
aild state institut! ons, but it also has the added charm and 
Promise of built-in management devices and mechanisms for 
securing a much higher standard of effectiveness and efficiency 
l-11 the fulfilment of organisational as well as national goals. 
There is therefore, the need to build up strong executive 
leadership from the top down through the line of formal 
hierarchy.

Although not all p r o b l e m s  an d  d i f f i c u l t i e s  of imp l e m e n t i n g  

the r e o r g a n i s a t i o n  proposal have been pr o b e d  into, some most 

Pertinent q u e s t i o n s  have been raised, c o v e r i n g  both short and 

long-term problems. The s u c c e s s  of i m p l e m e n t i n g  the above 

Proposals, however, is ver y  muc h  dependent on the v a l i d i t y  of the 

Assumptions made above.

A structural r e o r g a n i s a t i o n  of land a d m i n i s t r a t i o n  as a whole

CaH s  for a c l e a r  s p e c i f i c a t i o n  of the r e s p e c t i v e  r oles of the

^Ational Lan d  Council an d  e a c h  of the S tate Exe c u t i v e  C o u n c i l s  on

Qlle hand, and the Federal L a n d s  C o m m i s s i o n e r  an d  eac h  of the 
© 1Aeven State C o m m i s s i o n e r s  of L ands and M ines (and the District 

T&nd Administrators) on the other. As a national b o d y  with
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adequate powers, the National Land Council sh o u l d  assume a more 

effective policy l e a d e r s h i p  role in s e c u r i n g  c o - o r d i n a t i o n  and 

administrative u n i f o r m i t y  for the mutual interest of the state 

governments. Therefore, both the National Lan d  Council and each 

°f the State E x ecutive C o u n c i l s  should be r e s p o n s i b l e  for the 

formulation of, a n d  d e c i s i o n s  on, all major p o l i c y  issues 

involving land a d m i n i s t r a t i o n  within their r e s p e c t i v e  s p h e r e s  of 

authority. B a s i c a l l y  t heir functions s h o u l d  be more legislative 

rather than executive.

Sect i o n  13 of the NLC has u n i n t e n t i o n a l l y  p r o v i d e d  for 

eXcessive c e n t r a l i s a t i o n  of a u t h o r i t y  in state land 

administration in P e n i n s u l a r  Malaysia. By contr a s t  the former FMS 

Land Code (Cap) 138 d i s t r i b u t e d  suc h  power betw e e n  the State

Authority, the State C o m m i s s i o n e r  of L ands and Mines and the

Collector of Land Revenue (now the District Land Administrator). 

However, the National L and Council has c e n t r a l i s e d  the decision- 

^ k i n g  powers me r e l y  to formalise the overall r e s p o n s i b i l i t y  of 

Lde State A u t h o r i t y  in state land administration. This was so 

Provided for the purpose of e n a b l i n g  the State A u t h o r i t y  to 

^ i n t a i n  a more eff e c t i v e  control on land o f f i c e r s  to w h o m  most 

these powers were intended to be delegated. The ne w  NLC 

Provides the legal basis for the Executive Council to w i t h d r a w  

any d e l e g a t e d  a u t h o r i t y  or power f rom any offi c e r  s u s p e c t e d  of 

aLusing or being incapable of e x e r c i s i n g  such p ower properly. It 

Was a lso intended to invest the EXC O  wit h  greater

'^Spcmaibility, In short, the legal p r o v i s i o n  was meant to 

change the d e v o l u t i o n  of power p r o vided in the FM S  Land Code to 

°ne of d é c o n c e n t r a t i o n  but has instead r e s u l t e d  in over-
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concentration of p ower at the E X C O  level. Thus, the good 

intention u n d e r l y i n g  the ch a n g e  in the legal p r o v i s i o n s  has not 

keen appreciated; the a d v a n t a g e  offe r e d  has not b een used in 

ike interest of e f f e c t i v e  and e f f i c i e n t  state land

administration. It is the present e x c essive c o n c e n t r a t i o n  of 

Power in the EXC O  that r e s u l t e d  in a c o n g e s t i o n  of decision- 

making and c o n s i d e r a b l e  d e l a y  in land administration. It is 

therefore p r o p o s e d  that trivial matters s h o u l d  not be dealt with 

by the EXCO and more d e l e g a t i o n  of p o w e r s  to the State 

Commissioner of L a n d s  and Mines and the District Land 

Administrators s h o u l d  be c o n s i d e r e d  by the State A u t h o r i t y  in 

order to overcome the e x i s t i n g  delays and b a c k l o g  of land cases 

•*-n land offices. Approval of TOLs, for example, and the re­

issuing of s uch licences s h o u l d  be d e l e g a t e d  to the Land 

Administrators.

Any effort to s t r e a m l i n e  the a d m i n i s t r a t i o n  m e r e l y  by 

modification of the e x i s t i n g  systems and p r o c e d u r e s  w o u l d  be 

utrealistic an d  u n b a l a n c e d  unless the present s y s t e m  of 

Allocating powers is also modified. The d e s i r e d  r e s u l t s  c ould  

hever be a c h i e v e d  because s uch effort w o u l d  onl y  hel p  to worsen 

the e x i s t i n g  b o t t l e n e c k  at the top level. The B XCO n o r m a l l y  

Consists of nine ver y  important and b usy p o l i t i c i a n s  who c ould 

mset for only a f e w  h o u r s  about twice a m o n t h  to r e v i e w  e x i s t i n g  

G l i d e s ,  to initiate and for m u l a t e  n e w  ones and to decide on all 

state matt e r s  brought up for c o n s i d e r a t i o n  a n d  decision, 

^■deluding land cases.

It is easy to c o n d e m n  the a d m i n i s t r a t i o n  for i n e f f i c i e n c y  or 

Merely to identify what the u n d e r l y i n g  c a u s e s  are for the delay;
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but it should be r e a l i s e d  that land administration, like other 

government agencies, was not a u t h o r i s e d  to change its ope r a t i n g  

systems and p r o c e d u r e s  without d i r e c t i o n  f r o m  an a p p r o p r i a t e  

authority. In the a b s e n c e  of s u c h  d i r e c t i o n  the e x i s t i n g  s y s t e m s  

and proce d u r e s  have c o n t i n u e d  to be a d h e r e d  to.

It ha s  been s h o w n  in C h a p t e r  1, that there is a c o n s i d e r a b l e  

backlog in land offices. The backlog, however, is not due to the 

Efâchinery that impl e m e n t s  the s y s t e m  which is wea k  and 

ineffective. The p r o b l e m s  a n d  causes of the w e a k n e s s  of the land 

a d m i n i s t r a t i o n  m a c h i n e r y  have been d i s c u s s e d  in detail in Chap t e r

1. and a m o n g  others, the y  include wea k  and i neffective 

leadership, lack of a d e q u a t e  knowledge of land law a n d  land 

ad m i n i s t r a t i o n  procedures, shortage of staff, lack of adequate 

®odern office f a c i l i t i e s  an d  d elay in d e c i s i o n - m a k i n g  by the 

BXCO. F r o m  the discussion, it can be c o n c l u d e d  that land 

adm i n i s t r a t i o n  is a s k i l l e d  p r o f e s s i o n  r e q u i r i n g  intensive 

braining and experience. To achieve p r o f e s s i o n a l i s m  in land 

administration, a s e p a r a t e  land s e r v i c e  d e p a r t m e n t  (like 

Immigration an d  R e g i s t r a t i o n  departments) in eac h  state p r o v i d i n g  

a career for o f f i c e r s  in s u c h  d e partment is the most suitable 

s °lution to improve the e x i s t i n g  machinery. Short of a separate  

land service for land offices, an a l t e r n a t i v e  w ould be that the 

land and district a d m i n i s t r a t i o n  be r e f o r m e d  by s e p a r a t i n g  

land office f r o m  district administration. S u c h  an a d m i n i s t r a t i v e  

re f o r m  w o u l d  place the land office in full control of a n d  vest 

bt with the r e s p o n s i b i l i t y  of g i v i n g  effect to the land 

lQg i s l a t i o n  and e x e c u t i n g  the policy of g o v e r n m e n t s  free f r o m  

Pressure of outside i n fluence in general administration. O nly a
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cadre of o f f i c e r s  at all levels who are s k i l l e d  an d  i n t e r e s t e d  in 

carrying out an i n t ricate an d  comp l e x  f o r m  of a d m i n i s t r a t i o n  can 

provide an e f f e c t i v e  land a d m i n i s t r a t i o n  and land policy. As 

members of a s e p a r a t e  d e p a r t m e n t  these o f f i c e r s  w o u l d  work under 

■the State C o m m i s s i o n e r  of Land and M i n e s  who w o u l d  be 

responsible for the d i r e c t i o n  and s u p e r v i s i o n  of the officers. 

The District L a n d  A d m i n i s t r a t o r s  (DLAs) t h e m s e l v e s  w o u l d  be 

responsible for the o ther land officers and other j u n i o r  staff 

under t heir charge and thi s  staff should have the same prospect 

for p r o m o t i o n  as the staff in any other department. The DLA, 

responsible d i r e c t l y  to the State C o m m i s s i o n e r  for L a n d s  and 

^ines and so l e l y  r e s p o n s i b l e  for the land a d m i n i s t r a t i o n  in the 

district, with control of all s u b o r dinate land office staff would 

keep the District O f f i c e r  informed of land policy, de v e l o p m e n t  

and a d m i n i s t r a t i o n  wi t h i n  the district. Further, the su b o r d i n a t e  

field and clerical staff, w o u l d  be transferable, for e x a m p l e  on 

Promotion, f r o m  one land office to anot h e r  w i t h i n  the state but 

n°t to other departments. As for serving officers, they s h o u l d  be 

given the option to choose whet h e r  they wis h  to serve the Land 

A p a r t m e n t s  or not, and in the beg i n n i n g  it may be n e c e s s a r y  to 

Second offic e r s  to the department. Since land a d m i n i s t r a t i o n  is 

a state matter, the d e c i s i o n  as to when a n y  state intro d u c e s  its 

Separate Land D e partment s h o u l d  be d i s c u s s e d  an d  d e c i d e d  by the 

National Lan d  Council. A n a t i o n  wide p r o gramme sho u l d  be c a r r i e d  

°ut to implement this policy.

The s y s t e m  p r o p o s e d  above has the o b j ective of e s t a b l i s h i n g  

ai1 i ntegrated formal s t r u c t u r e  for land a d m i n i s t r a t i o n  in 

A n i n s u l a r  Malaysia. But in so doing, the n e w  s y s t e m  als o  s eems
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d i s i n tegrate the formal a u t h o r i t y  of both the Menteri 

Besar/Chief M i n i s t e r  an d  the State S e c r e t a r y  over the State 

Commissioner of Lands an d  Mines. This, however, is more apparent 

"than real because under the present s y s t e m  it is the Federal 

Public S e r v i c e s  D epartment (currently in 7 states) which has the 

formal a u t h o r i t y  to appo i n t  or remove (transfer) a state 

Commis s ioner of L ands an d  M i n e s  f r o m  his post - not the Menteri 

Pesar/Chief Minister.

In a m ajor r e o r g a n i s a t i o n  of t his nature, p r o b l e m s  and 

difficulties will s u r e l y  arise. Many individuals, interest groups 

Slid o r g a n i s a t i o n s  will inev i t a b l y  be affected, d i r e c t l y  or 

indirectly, a d v e r s e l y  or otherwise. The r e o r g a n i s a t i o n  proc e s s  

^ould have a great impact upon some of the p r e v a i l i n g  old values 

A^d che r i s h e d  i n s t i t u t i o n s  a f f e c t i n g  the status, p o w e r  and 

forking habits of some s e n i o r  officers.

The im p l e m e n t a t i o n  of the p r o p o s e d  r e o r g a n i s a t i o n  will also 

have a s i g n i f i c a n t  impact on a s t a t e ' s  overall s y s t e m  of 

Administration. This is true because the n e w  str u c t u r e  for land 

Administration will, in fact, a lter the e x i s t i n g  formal 

relationship p a t t e r n  in a state a d m i n i s t r a t i v e  system. It is also 

Proposed that a s t u d y  s h o u l d  be made of the p o s sible adverse 

®ffects of imp l e m e n t i n g  the p r o p o s e d  s y s t e m  of land 

Administration, p a r t i c u l a r l y  within the f r a m e w o r k  of the 

®Xist ing state a d m i n i s t r a t i v e  system. Where necessary, n e w  roles 

And functions may have to be determined, p a r t i c u l a r l y  with 

respect to the State Secretary, the State Develo p m e n t  Officer, 

And the District O f f i c e r  so as to ensure that a d m i n i s t r a t i o n  of 

^de state as a whole will be as e f fective an d  e f f icient as the
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Proposed s t ructure for land a d m i n i s t r a t i o n  is d e s i g n e d  to be. The 

success of this pr o g r a m m e  w ould require active support of the 

national and state p o litical l e a d e r s h i p  a n d  cooperation, 

Participation a n d  a f i r m  c o n v i c t i o n  on the n eed of such 

reorganisation on the part of almost e v e ryone d i r e c t l y  or 

indirectly involved in land a d m i n i s t r a t i o n  at the present time.

Another avenue of improvement in the field of land 

adminis t r ation s h o u l d  be the e s t a blishment of a Land T r a i n i n g  

institute under the M i n i s t r y  of Land and Regional Development. 

However, c o n s i d e r i n g  the present economic and financial p o s i t i o n  

the government, thi s  proposal might not be feasible at the 

Present time. It is the r e f o r e  p r o posed that as an al t e r n a t i v e  

s°lution, a one year d i p l o m a  level course in Land L a w  a n d  Land 

Administration s h o u l d  be e s t a b l i s h e d  at the National Institute of 

Public A d m i n i s t r a t i o n  [ INTAN1 . This course s h o u l d  be s p e c i a l l y  

designed to suit the r e q u i r e m e n t s  of the land o f f i c e r s  in order 

improve t heir knowledge in land laws an d  land a d m i n i s t r a t i o n  

aad to upgrade their m a n a g e m e n t  skills..

As a s a f e g u a r d  against a d m i n i s t r a t i v e  actions, annual repo r t s  

0n- land a d m i n i s t r a t i o n  s h o u l d  be s u b m i t t e d  to the state 

■*-egislature by the State C o m m i s s i o n e r  of L ands and M i n e s  and 

^dis sh o u l d  be as important as a 'Public A c c o u n t s  Report', 

■^•hstructions to this effect sh o u l d  be issued by all state 

governments and to ensure uniformity, the Federal C o m m i s s i o n e r  of 

Hands and Mines s h o u l d  be a s k e d  to advise state g o v e r n m e n t s  on 

Hde conte n t s  of the reports.

It has b e e n  s h o w n  in vari o u s  c h a p t e r s  that the present NLC 

though c o m p r e h e n s i v e  in its procedures, lacks c l a r i t y  and
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precision ae a national law. The p r o c e d u r e s  are lengthy and 

cumbersome. Thus, a r e s t r u c t u r i n g  of its f o r m  without loosing its 

contents is necessary. Thi s  can be done by h a v i n g  separate 

detailed p r o c e d u r e s  in NLC Regulations. In this way the law 

could be u n d e r s t o o d  e a s i l y  and the p r o c e d u r e s  could be a m e n d e d  

as and when n e c e s s a r y  by the National Lan d  Council without going 

through Parliament.

The M i n i s t r y  is n o w  e m b a r k i n g  on c o m p u t e r i s a t i o n  of all land 

records and revenue collections. This is a s tep in the right 

direction. With the use of c o m puters in land records, land 

transactions (land dealings) and in the c o l l e c t i o n  of land taxes 

(quit rents, rates and so o n ) , the s y s t e m  sh o u l d  be able to rid 

Itself of all its present deficiencies. Furthermore, 

computerisation of all relevant land data would be a useful 

eXercise for future land and resource m anagement and land use 

Planning. The e s t a b l i s h m e n t  of the p r o p o s e d  1 land data bank' 

w°uld grea t l y  enhance the g r e a t l y  needed data for the e f ficient 

^ n a g e m e n t  of land r e s o u r c e s  of the country. C o m p u t e r i s a t i o n  is 

tot only e f f icient but also saves space and time and g u a r a n t e e s  

the s e c u r i t y  of the land titles. The back l o g  of land c ases could 

S^eatly be reduced. Data on land matt e r s  c ould be st o r e d  and 

retrieved as needed for p l a n n i n g  and p o l i c y  m a k i n g  purposes.

LA S D  o v s p r s h ip  p o l i c y

Chap t e r  2 has shown that the Five Year d e v e l o p m e n t  plans and 

the i m p l e m e n t a t i o n  of the N e w  Economic P o l i c y  have not c h a n g e d  

Phe land o w n e r s h i p  p a t t e r n s  of the country. It has a lso been 

shown that in terms of land o w n e r s h i p  by ethnic groups, the 

Present p a t t e r n s  of l a n d o w n e r s h i p  a mong the Malays, Chin e s e  and
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Indians do not depict the p o p u l a t i o n  p a t t e r n s  of the country. It 

Is therefore p r o p o s e d  that a c e i l i n g  limit r e s t r i c t i n g  the 

ownership of agri c u l t u r a l  land say 25 a c r e s  s h o u l d  be imposed 

as indicated u n d e r  r e c o m m e n d a t i o n  3 of C h a p t e r  2. O w n i n g  of 

r®sidential p r o p e r t y  in u r b a n  a reas too s h o u l d  be limited to a 

'one man one house policy'. This c ould be done thro u g h  policy  

directive or to be more effective, t h r o u g h  legislation. Po l i c y  

oontrol c ould be e f f e c t e d  by p r o h i b i t i n g  financial i n s t i tutions 

from lending m o n e y  for h o u s i n g  loans to those who a l r e a d y  own 

houses. However, as p o l i c y  dire c t i v e s  do not have the force of 

I&w, it may the r e f o r e  be n e c e s s a r y  that s e c t i o n  42 of the NLC be 

nmended "to implement this policy.

Coming back to the issue of restricting the ownership of 
Agricult ural land by a natural individual to 25 acres for 
Agricultural purposes, this would mean that a natural individual 
who acquires agricultural land would have to restrict his 
Agricultural activities on the land to those that would be 
economical only if they are carried out in an area not exceeding

acres. It has to be borne in mind that the l i m i t a t i o n  of 

ownership to 25 a cres w o u l d  not n e c e s s a r i l y  mea n  that s u c h  25 

Acres be c o m p r i s e d  in one lot or in c o n t i g u o u s  lots. The 

limitation to 25 a c r e s  c o u l d  relate to a s i t u a t i o n  where there 

are a m u l t i p l i c i t y  of lots of vary i n g  s i z e s  owned by one 

Individual in d i f f e r e n t  p l a c e s  wit h i n  P e n i n s u l a r  Malaysia.

Given the j u r i s d i c t i o n  of each state over land w i t h i n  its 

iorritory, the p r o v i s i o n s  of the National L and Code a p p l y  in each 

State in P e n i n s u l a r  M a l a y s i a  as a l a w  made in respect of that 

siate and e x e c u t e d  w i t h i n  that state. Therefore, a c c o r d i n g  to the
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Attorney G e n e r a l , 3 there cannot be included in the National Land 

Code a p r o v i s i o n  w hich o p e r a t e s  thro u g h o u t  P e n i n s u l a r  Malaysia 

Qri a federal basis. In other words, there cannot be inserted 

into the National Lan d  Code a pro v i s i o n  to say that no natural 

individual p e r s o n  shall own a total of more t han 25 a c r e s  of 

agricultural land in P e n i n s u l a r  Malaysia. It is further argued  

Tbat the limiting of o w n e r s h i p  of a g r i c u l t u r a l  land by an 

individual to 25 a c r e s  throu g h o u t  M a l a y s i a  w o u l d  require that 

transmissions of agr i c u l t u r a l  land to an individual s h o u l d  be 

controlled so that the total acreage of land o wned by an 

individual t o g ether with the land t r a n s m i t t e d  to h i m  d o e s  not 

eXceed 25 acres. T r a n s m i s s i o n s  of land are, on the other hand 

governed by the d i s t r i b u t i o n  Acts or o r d i n a n c e s  s uch as the Small 

Estates (Distribution) Act or the Probate and A d m i n i s t r a t i o n  Act 

°r the D i s t r i b u t i o n  Ordinance, 1958. The NLC, being a law 

relating to the State subj e c t  of land can only provide for the 

r®gistr a t i o n  of a t r a n s m i s s i o n  which has been e f f e c t e d  by the law 

r e lating to the p a r t i c u l a r  c a t e g o r y  of transmission, 

transmissions of land can be e f f e c t e d  under the law r e l a t i n g  to 

Probate and a d m i n i s t r a t i o n  which in turn is r e l a t e d  to the laws 

°n the s u b j e c t s  of w i l l s  and intestacy. These are federal 

Subjects and as the Federal laws on these s u b j e c t s  provide 

Tor t r a n s m i s s i o n  of a g r i cultural land without l i m i t a t i o n  as to 

TLe area of land, it w o u l d  not be possible for the Code to effect 

TLe o p e r a t i o n  of the p r o v i s i o n s  of s u c h  laws by i m p osing a 

Tiniitation because it w o u l d  be outside the scope of a law on a 

sTate ma t t e r  to make a n y  pr o v i s i o n  w h i c h  is c o n t r a r y  to those 

Provided u nder federal law. It will not be p o s s i b l e  e v e n  for
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federal la w  to prevent the t r a n s m i s s i o n  to a n  a d m i n i s t r a t o r  or to 

aa e x e cutor of the es t a t e  of a d e c e a s e d  p e r s o n  of agricultural  

land of more tha n  25 acres, because in s uch t r a n s m i s s i o n  the 

administrator or the e x e c u t o r  does not acquire a beneficial 

interest in the p r o p e r t y  but only legal o w n e r s h i p  for the purpose 

°f d i s t r i b u t i o n  to the b e n e f i c i a r i e s  or for u t i l i s i n g  the 

Property for the paym e n t  of the liabil i t i e s  of the deceased. 

E i t h e r  c ould t r a n s m i s s i o n s  f r o m  the a d m i n i s t r a t o r  or e x e c u t o r  to 

a b eneficiary of the est a t e  of the d e c e a s e d  be p r e v e n t e d  or 

iimited by the Code as the t r a n s m i s s i o n  would be dep e n d a n t  on the 

laws r e l a t i n g  to w i l l s  and intestate succession. Simi l a r  

Considerations as in the f o r e g o i n g  par a g r a p h  w o u l d  apply to the 

transmission of p r o p e r t y  b e l o n g i n g  to an insolvent estate as such 

transmission w o u l d  be e f f e c t e d  by the relevant federal law 

r®lating to b a n k r u p t c y  or wind i n g  up.

The l i m i t a t i o n  of o w n e r s h i p  of a g r i cultural land to 25 acres 

tor each natural individual would make it n e c e s s a r y  to have a 

Provision in the Code w h i c h  would prohibit the r e g i s t r a t i o n  of a 

transfer of any area of land to a person who w o u l d  in c onsequence 

the t r a nsfer have o w n e r s h i p  of a total of more than 25 acres 

agricultural land. Thi s  w o u l d  present great a d m i n i s t r a t i v e 

difficulties in the r e g i s t r a t i o n  of e v e r y  d e a l i n g  in a g r i cultural 

isiid because no ma t t e r  h o w  small the area of the land to which 

the d e a l i n g  relates, the n e c e s s a r y  inquiry will have to be made 

ih respect of the p r o p e r t y  h o l d i n g  of the p u r c h a s e r  to ensure 

that the total area of the agricultural land h e l d  by h i m  would 

dot exc e e d  25 a c r e s  a f t e r  adding ther e t o  the area of the
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agricultural land w h i c h  is the subj e c t  of any current 

"transfer.

Another d i f f i c u l t y  w h i c h  will also a rise in the case of 

agricultural land hel d  in c o - p r o p r i e t o r s h i p  because an individual 

share of a c o - p r o p r i e t o r  in the land cannot in law be r e l a t e d  to 

a physical a r e a  of the land held by the co-proprietors. 

Therefore, the u n d i v i d e d  share in a g r i c ultural land hel d  by a co- 

proprietor will have to be e x c luded f r o m  the c o m p u t a t i o n  of the 

•'-imit of 25 a cres of agr i c u l t u r a l  land w hich an individual would 

be entitled to hold. But if this e x c e p t i o n  is allowed, it will 

Provide an easy avenue for c i r c u m v e n t i n g  the 25 a c r e s  limitation 

by two c o - p r o p r i e t o r s  o w n i n g  in c o - p r o p r i e t o r s h i p  agricultural  

land far in e x c e s s  of 25 acres. However, to overcome t his it 

^ g h t  be possible to include a pro v i s i o n  of notional o w n e r s h i p  of 

a physical p o r t i o n  of agricultural land held in co- 

Proprietorship, s u c h  physical port i o n  b eing p r o p o r t i o n a t e  to the 

Undivided share of the land held in co-proprietorship. But the 

eXecut i on of s u c h  a concept of t r a n s f o r m i n g  an u n d i v i d e d  share 

Into a notional o w n e r s h i p  of a physical p o r t i o n  of the land will 

entail a great deal of a d m i n i s t r a t i v e  work.

Another p r o b l e m  will arise as rega r d s  the a l i e n a t i o n  of 

Agricultural land. In this regard, in respect of e v e r y  p r o p o s e d 

Alienat ion of agr i c u l t u r a l  land to a natural individual, it will 

be n e cessary in the first instance to a s c e r t a i n  the total area of 

Agricultural land a l r e a d y  hel d  by the a p p l i c a n t  so as to ensure 

"that the total area of suc h  land will be h e l d  a f t e r  the 

Alienat ion will not e x c e e d  25 acres. This will no doubt involve a 

Sreat deal of a d m i n i s t r a t i v e  wor k  and c o n s e q u e n t  d e l a y  in
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effecting the alienation. If the true intent and purpose of 

Restricting the o w n e r s h i p  of agricultural land to 25 a c r e s  is to 

be realised, t hen o w n e r s h i p  by c o m p a n i e s  w ould also have to be 

subjected to a c e r t a i n  c e i l i n g  limit. If this is not done, then 

companies, b e i n g  c o r p o r a t e  legal entities, w o u l d  be free to 

have o w n e r s h i p  of u n l i m i t e d  a reas of agr i c u l t u r a l  land. Under 

Malaysian c o m p a n y  laws4- a c o m p a n y  can be formed by two or more 

persons, and such c o m p a n y  may be a limited company, an u n l i m i t e d  

company, a public company, or a private company. In the case of a 

Private company, any nu m b e r  of persons b e i n g  not less t h a n  two 

ai*d not more than fifty can f o r m  s u c h  a company. It will 

therefore be s e e n  that natural individuals will continue to be 

a ble to own land of 25 a c r e s  or more by i n c o r p o r a t i n g  t h e m s e l v e s  

as a comp a n y  under the c o m p a n i e s  law. Ha v i n g  regard to this 

situation, it will be s een that a p r o v i s i o n  to restrict the area 

°f a g r i c ultural land o wned by natural indivi d u a l s  cannot have the 

e ffect of really p r e v e n t i n g  natural in d i v i d u a l s  f r o m  a c t u a l l y 

awning land to an u n l i m i t e d  extent, because all that it will be 

hecessary to do to achi e v e  that purpose w o u l d  be for two or more 

Persons who are mi n d e d  to own agricultural land in e x c e s s  of the 

Permitted m a x i m u m  of 25 a c r e s  would be to own the land in the 

Ŝ-ine of the c o m p a n y  w h i c h  the persons so mi n d e d  can e a s i l y  f o r m  

and r e g i s t e r  under the c o m p a n y  law.

Furthermore, the p r o h i b i t i o n  of o w n e r s h i p  of a g r i c ultural 

•'■and by a natural individual in acc e s s  of 25 a c r e s  c o u l d  be 

defeated by v a r i o u s  o ther means, s uch as:

<a> o w n e r s h i p  of land thro u g h  t r u stees a n d  nominees;

(b) leases and tenancies; and
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<c> by m e m b e r s  of famil i e s  hold i n g  land at 25 a cres per 

member of the family.

It is therefore c o n c l u d e d  that the r e s t r i c t i o n  of own e r s h i p  

agricultural land to 25 a cres can only be e f f e c t e d  in respect 

future a l i e n a t i o n  a n d  d e a lings in agri c u l t u r a l  land. E x i s t i n g  

ownership of a g r i cultural land cannot be e f f e c t e d  by a m e n d i n g  the 

Code because the e x i s t i n g  owners cannot be d e p r i v e d  of 

^agricultural land held by t h e m  in excess of 25 acres. Since this 

-̂s an alien concept to the scheme of the Code, great care will 

have to be taken in d r a f t i n g  any p r o v i s i o n  p r o v i d i n g  such 

restrict! on, and it will have to be ensured, amongst other 

things, that the n e w  p r o v i s i o n  in this regard does not conflict 

with, or cause d i f f i c u l t y  in r e l a t i o n  to the i m p l e m e n t a t i o n  of 

other p r o v i s i o n s  of the Code, 

hand RedJstributian

One way of e n s u r i n g  that tillers w ould get an equal 

°Pportunity of owning agricultural land is thro u g h  the 

^ d i s t r i b u t i o n  of a g r i c ultural land. This sounds drastic  

S p e c i a l l y  in a m u l t i - e t h n i c  nation like Malaysia. However, there 

are many ways of d oing this. First, the two m i l l i o n  a cres of idle 

Agricultural land as m e n t i o n e d  in Chap t e r  5 c a n  be a c q u i r e d  under 

hhe Land A c q u i s i t i o n  Act, 1960 and r e d i s t r i b u t e d  to those who are 

^  dire need of land for cultivation. U nder s e c t i o n  129 of the 

a l i e n a t e d  lands w hich have not been c u l t i v a t e d  c o n t i n u o u s l y
•C

°r three y e a r s  can be f o rfeited and such land ca n  be 

realienated to those tiller peasants. This p r o v i s i o n  s h o u l d  be 

s^ricp]_y enforced, to ensure that owners of a g r i c u l t u r e  land 

Cultivate t heir land or face forfeiture. This, however, would
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need. a s t r o n g  pol i t i c a l  d e c i s i o n  and political will as 

redistr i b u t i o n  of a c q u i r e d  u n c u l t i v a t e d  land has not thus far 

been undertaken.

Another a l t e r n a t i v e  w o u l d  be to ex p a n d  the concept of i n  s i t u  

land de v e l o p m e n t  p r o g r a m m e s  by w hich a d j o i n i n g  state lands are 

distributed in order that the e x i sting l a n d o w n e r s  w o u l d  be able 

bo increase their p lots of land to the r e q u i r e d  e c o n o m i c  sized 

bolding of about 6 a c r e s  per family. Suc h  e x p e r i m e n t s  as have 

been c a r r i e d  out in T e r a t a k  Batu, (Kelantan) s h o u l d  serve as a 

bodel for other s t a t e s  to follow.

The concept of 'land to the tillers' refo r m s  w hich has been 

popularly e x p o u n d e d  an d  s u c c e s s f u l l y  i m p l e m e n t e d  in such 

countries as S o u t h  Korea, Taiwan and J apan s h o u l d  be e m u l a t e d  in 

bbis country. A g r i c ultural land in respect of w h i c h  a p p l i c a t i o n s  

for a l i e n a t i o n  are received, for example, s h o u l d  be t h o r o u g h l y  

investigated before they are being a p p r o v e d  for alienation. This 

is to ensure that the actual tillers of the land would p h y s i c a l l y  

occupy such land, fail i n g  which legisl a t i o n  sh o u l d  provide for 

bbe a c q u i s i t i o n  a n d  r e d i s t r i b u t i o n  of s uch land to those who 

Actually till the land.

Another r e f o r m  p o s s i b l e  in the land o w n e r s h i p  p o l i c y  is to 

Provide for a s t r i c t e r  pro v i s i o n  in the M a l a y  R e s e r v a t i o n s  

Enactment as r e g a r d s  the power of e x c i s i o n  of M a l a y  R e s e r v a t i o n  

band. As d i s c u s s e d  in C h a p t e r  3, much of M a l a y  Reserve land has 

been lost as a result of e x c i s i o n  by the State A u t h o r i t y  for 

various r e a s o n s  and these lands have s e l d o m  bee n  r e p l a c e d  as 

required under Article 89<3)<c> of the Constitution. Therefore, 

bo have a f ool-proof p r o t e c t i o n  against loss of M a l a y  Reserve
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land, the State A u t h o r i t y  s h o u l d  not have the power to excise 

ttalay R e s e r v a t i o n  land for o t h e r  than for public p u r p o s e s  alone. 

In case of land r e q u i r e d  for federal purposes, the EX-CO should 

be able to appr o v e  s u c h  a c q u i s i t i o n  o nly u pon s i m u l t a n e o u s l y  

approving a n o t h e r  area as a M alay Reservation. In this way, the 

replacement of M a l a y  R e s e r v a t i o n  land lost as a result of 

excision by the State A u t h o r i t y  would be f u l l y  guaranteed.

With the recent a m e ndment to the M a l a y  R e s e r v a t i o n s  

E n actment,s land in M a l a y  R e s e r v a t i o n  areas can n o w  be c h a r g e d  to 

non-Malays and n o n - M a l a y  ins t i t u t i o n s  as c o llateral for a loan, 

though this is a right s t e p  towa r d s  e n h a n c i n g  the value of Malay 

Reserve land for de v e l o p m e n t  purposes, c a u t i o n  must be e x e r c i s e d  

To prevent the misuse of suc h  a p r o v i s i o n  as thi s  could 

eventually lead to the loss of Malay Reserve land.

Chap t e r  3 has also s h o w n  that Malays c o u l d  not d e v e l o p  their 

lands in urban a r e a s  due to s h o rtage of capital and 

entrepreneurial ability. It is therefore n e c e s s a r y  that there be 

Sstablished an age n c y  a i m e d  at d e v e l o p i n g  M a l a y  R e s e r v a t i o n  land 

S p e c i a l l y  in town c e n t r e s  and peripheral a r e a s  for industrial, 

oommercial and r esidential developments. This w ould en a b l e  the 

^ l a y s  to r e t a i n  the o w n e r s h i p  of t heir land. Without s uch an 

a8ency, it is impossible for the Malay l a n d h o l d e r s  in u r b a n  a$~eas 

To d e v e l o p  t heir land a n d  e v e n t u a l l y  the f i n a n c i a l l y  s t r a p p e d  

^ l a y  l a n d h o l d e r s  would have lost their land to w e a l t h y  Malays 

who are f i n a n c i a l l y  strong.

Another way of p r o t e c t i n g  the Malays f r o m  losing t h e i r  land 

ls by r e s t r i c t i n g  the o w n e r s h i p  of land in M a l a y  land r e s erves  

by c o m p a n i e s  or c o r p o r a t e  bo d i e s  all 100% of whose share holders
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are Malays. T his will ensure that no abuse by way of share 

"transfers is involved. A p p r o p r i a t e  p r o v i s i o n s  may be i n v o l v e d  in 

"the M alay R e s e r v a t i o n s  Enactments.

As a result of r a p i d  development in Penang, much M a l a y  land 

tn. the state was lost to non-Malays, e i t h e r  t h r o u g h  s ales or 

acqui s i t i o n  for pub l i c  purposes. These lands were not r e p l a c e d  

because Article 89(3) of the C o n s t i t u t i o n  e m p o w e r s  only states 

wbich have an e x i s t i n g  M a l a y  R e s e r v a t i o n  law to declare a n y  land 

be a M alay Reservation. Therefore, Arti c l e  89 of the 

Constitution s h o u l d  be a m e n d e d  to enable suc h  a law to be 

^ t r a d u c e d .  The i n t r o d u c t i o n  of a Malay R e s e r v a t i o n  law in the 

s"tate of P e n a n g  w ould g r e a t l y  help to prese r v e  the o w n e r s h i p  of 

band by M a l a y s  without w hich lands owned by Ma l a y s  in Penang 

w°uld e v e n t u a l l y  diminish. One ea s i e r  method of d o i n g  this is to 

have a M a l a y  H o l d i n g  law simi l a r  to the law r e l a t i n g  to Malay 

bolding in Trengganu. The non- M a l a y s  w ould not be d e p r i v e d  of 

bbeir ri g h t s  in land o w n e r s h i p  by such a law.

La#d disposal policy

As s t a t e d  in C h a p t e r  1, one of the most important p o w e r s  of 

bbe State A u t h o r i t y  is the power to alienate state land to those 

wbo are e l i g i b l e  under s e c t i o n  43 of the National Lan d  Code. This 

Power is g u a r d e d  j e a l o u s l y  by the state as ha v i n g  p ower in land 

^ a n s  h a v i n g  control of the electorate. D i fferent s t a t e s  have 

different p o l i c i e s  p e r t a i n i n g  to the d i s t r i b u t i o n  of state lands.

s t a t e s  have their own writ t e n  land p o l i c i e s  as d i s c u s s e d  in 
Ch•uapter 3. O t h e r  s t a t e s  which do not have w r i t t e n  land p o l i c i e s  

based t heir d e c i s i o n s  on the p r e v i o u s  p o l i c i e s  made by the EXCO 

^ben a l i e n a t i n g  state land and if such p o l i c i e s  are absent, n e w
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Policies are f o r m u l a t e d  by the EXCO. S o m e t i m e s  d e c i s i o n s  as to 

land a l i e n a t i o n  are made on an a d  h o c  basis.

It has also been s h o w n  in Chap t e r  3 that vast numbers of land 

applications, an d  a p p l i c a t i o n s  for T e m p o r a r y  O c c u p a t i o n  Licences  

la the land offi c e s  are at various stages of processing. If all 

these have to be considered, as they are, by the State Authority, 

there will be further delays. Therefore, in the interest of 

e tficient land administration, the State A u t h o r i t y  has to 

delegate more of its p o w e r s  to:

(a) The Menteri Be s a r / C h i e f  Minister for the approval of Town

and C o u n t r y  Land not e x c e e d i n g  20 a cres for develo p m e n t  

projects, for ann u l m e n t  of forfe i t u r e  of a l i e n a t e d  land 

under s e c t i o n  133 of the NLC and the approval of

a c q u i s i t i o n  of land under Land A c q u i s i t i o n  Act of 1960.

(b) The Director of L a n d s  and Mines for the approval of state

land for agr i c u l t u r a l  purposes of not more than 5 acres, 

as well as for the approval of R e s e r v a t i o n  of L a n d  under 

sect i o n  62 of the National Lan d  Code; the approval of

v a r i a t i o n  of c o n d i t i o n s  and r e s c i s s i o n  of express 

c o n d i t i o n  under s e c t i o n  124 of the National Lan d  Code; 

the approval of first renewal of p r o s p e c t i n g  permits; the 

approval of l i c e n c e s  for the c o n s t r u c t i o n  of j e t t i e s  and 

the approval of a p p l i c a t i o n s  for rebate of quit rents.

(c) The District L a n d  A d m i n i s t r a t o r  for the approval of

a l i e n a t i o n  of 'pocket' land not e x c e e d i n g  3 a c r e s  in

area; the issue of T e mporary O c c u p a t i o n  L i c e n c e s  for 

p l a n t i n g  paddy, c a s h  crops, vegetables, (and also for 

public rall i e s  a n d  e n t e r t a i n m e n t s . )
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Determination of New Policies

As in the case of the d e l e g a t i o n  of powers, the n eed to 

formulate n e w  p o l i c i e s  a n d  a mend e x i s t i n g  ones is apparent. 

Policies are e s s e n t i a l l y  gu i d e s  and i n s t r u c t i o n s  to Land 

Administrators as to the manner and means by which cert a i n  

Problems have to be handled. These p o l i c i e s  s h o u l d  be f o r m u l a t e d 

f-o realise national e c o n o m i c  a s p i r a t i o n s  d i r e c t l y  c o n n e c t e d  with 

"the policy d i v e r s i f i c a t i o n  of c rops and e s t a b l i s h i n g  agricultural 

industries. Some of the p o l i c i e s  which s h o u l d  be r e s o l v e d  by the 

State A u t h o r i t i e s  are:

<a) To consider o u t s t a n d i n g  land a p p l i c a t i o n s  b ased on the 

r e s o l u t i o n s  of the National Land Council as d i s c u s s e d  in 

Chap t e r  3, that is individual a l i e n a t i o n  must be r e p l a c e d 

by g roup a l i e n a t i o n  e n  b lo c .

<b) To legalise the p o s i t i o n  of those who are in illegal 

o c c u p a t i o n  of s tate land. This is an urgent and logical 

step as the nu m b e r  of persons i n v olved a n d  the acreage 

plan t e d  with pe r m a n e n t  crops suc h  as rubber, p a l m  oil and 

fruit trees are quite considerable.

(c) The issuing of T e m p o r a r y  O c c u p a t i o n  L i c e n c e s  for the 

purpose of p a d d y  p l a n t i n g  in c o n s o n a n c e  wit h  the 

national a s p i r a t i o n  to be s e l f - s u f f i c i e n t  in rice 

p r o d u c t i o n  as s t i p u l a t e d  in the National Agricultural  

Policy.

<d> To p u b l i c l y  'announce' parc e l s  of state land to 

be a l i e n a t e d  a c c o r d i n g  to the n eeds of and d e m a n d s  f rom  

local inhabitants.

<e> To permit the export of rock m a t e r i a l s  s u c h  as s a n d  and
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silica to fore i g n  c o u n t r i e s  to e s t a b l i s h  local industries 

and create job opportunities.

(f) A p p l i c a n t s  for land s h o u l d  be f u l l y  i n v e s t i g a t e d  by a 

reliable n o n - p o l i t i c a l  c o m m i t t e e . This is to ensure that 

the a p p l i c a n t s  are capable of d e v e l o p i n g  the land and 

p u t t i n g  it to its best use. In the event of there being 

two or more q u a l i f i e d  a p p l i c a n t s  for the same lot, the 

s uccessful a p p l i c a n t  s h o u l d  be d e c i d e d  by ballot. T his is 

n e c e s s a r y  because of rampant a l l e g a t i o n  that c e r t a i n  

groups are d e p r i v e d  of land o w n e r s h i p  because of their 

political belief or inclination. The c o m p u t e r i s a t i o n  of 

land a l i e n a t i o n  m e t h o d s  and p r o c e d u r e s  w ould ens u r e  the 

i d e n t i f i c a t i o n  an d  d i s q u a l i f i c a t i o n  f r o m  alienation, of 

those who a l r e a d y  own a d e q u a t e - s i z e d  p i e c e s  of land.

<g) The a v a i l a b i l i t y  of good and fertile lands for various 

p u r p o s e s  and uses, one of the o b s t a c l e s  to the land 

a l i e n a t i o n  p r o c e s s  rend e r s  necessary, as e l u c i d a t e d  

above, the i m p o s i t i o n  of a c e i l i n g  limit on individual 

o w n e r s h i p  of a g r i c u l t u r a l  land.

<h) H a p h a z a r d  s e t t l e m e n t  s h o u l d  be a v o i d e d  in a mo d e r n  state. 

One way of a c h i e v i n g  a plan n e d  a l i e n a t i o n  p o l i c y  is for 

the state to locate, m ark and zone land in e c o n o m i c  units 

in a r e a s  s u i t a b l e  for alienation. Thi s  c a n  be done by 

the District L and A d m i n i s t r a t o r s  w i t h  the h elp of the 

s u r v e y  depar t m e n t  an d  the State E c o n o m i c  P l a n n i n g  Unit. 

D e s i g n i n g  the land before an a p p l i c a t i o n  is made enab l e s  

a pr o p e r  d e s i g n  to be made ha v i n g  r e g a r d  to all natural 

features, and p r o v i s i o n  ca n  also be made for all s uch
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public r e q u i r e m e n t s  as road reserves, public utilities, 

schools, and parks.

<i> All c a t e g o r i e s  of land should be a l i e n a t e d  on a 

leasehold basis. The a l i e n a t i o n  of land in p e r p e t u i t y  

i n cluding for a g r i c u l t u r a l  purposes except land needed 

for feder a l / s t a t e  g o vernment purpose. This would generate 

revenue for the state in the f o r m  of premium. Hew 

p l a n n i n g  p e r s p e c t i v e  may be im p l e m e n t e d  over the 

r e v e r t e d  land. Further, agricultural land not c u l t i v a t e d  

for a number of y e a r s  sh o u l d  be f o r f e i t e d  and r e a l i e n a t e d  

to those genuine land seekers who g e n u i n e l y  want to 

cultivate the land.

To achieve the above objectives, the national Land Council 

skould formulate a n e w  land a l i e n a t i o n  p o l i c y  based on the 

guidelines p r o p o s e d  above for all the states. The Council should 

s*isure that each state has written land a l i e n a t i o n  policy 

c°nsonant with the overall national a l i e n a t i o n  policy of the 

federal government. Thus, a radical land disposal policy needed 

modernise the a g r i cultural sec t o r  to bring the incomes ther e i n 

Ql1 par with those in u rban areas. S uch a po l i c y  will also 

c°htribute to the in t e g r a t i o n  of a g r i c u l t u r e  wit h  modern 

a°tivities in c o m merce and industry so as to create in rural 

Qreas and s m a l l e r  towns an economic and social enviro n m e n t  that 

facilitate the d e v e l opment of a dynamic a g r i c ulture sector.

One reform of the land alienation procedure is the 
rePlacement of the present method of indicating land applications 
011 litho sheet maps by computerisation. This will help to reduce 
^uplicating land approvals as well as help to identify the types
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°f land (soil suitability, terrain, natural f e a t u r e s  and so on) 

"to be alienated. In a p p r o v i n g  land applications, the Land 

Conservation Act, 1960, s h o u l d  be e n f o r c e d  s t r i c t l y  to prevent 

sail eros i o n  w hich may lead to silt i n g  of r iver beds and drainage 

Systems, S t u d i e s  in land offices, (see C h a p t e r  1), reveal that 

"there have been cases of more than one approval for the same 

Piece of land w hich have o ften led to litigation.

Another r e f o r m  i n v o l v e s  the c h a n g i n g  of the m e t h o d s  and 

system of p r o c e s s i n g  land a p p l i c a t i o n s  w h i c h  p r e s e n t l y  require 

considerable time and c r o s s  r e f e r e n c e s  b e t w e e n  departments. These 

methods a n d  syst e m s  n eed to be r e v i e w e d  to reduce the time 

involved. The 'three months' directive g i v e n  by the National Land 

Council& sh o u l d  be c l o s e l y  f o l l o w e d  by all the land offi c e s  in the 

states. A l t h o u g h  c o - o r d i n a t e d  effo r t s  b e t w e e n  the National 

Land Council, the M i n i s t r y  of Land and Regional D e v e l o p m e n t  and 

Lhe State D i r e c t o r s  of L ands and Mines have r e d u c e d  the time 

taken to approve an application, there is still r o o m  for further 

i m p r o vement.

Since the Report of the Land A d m i n i s t r a t i o n  C o m m i s s i o n  was 

Published in 1958, v a r i o u s  c h a n g e s  have bee n  made to the methods 

°i land alienation, e s p e c i a l l y  a fter the L a n d  (Group S e ttlement  

^ e a s )  A c t , 1960 was e n a c t e d  and plan n e d  a l i e n a t i o n  was made part

the national land alienation policy. Previously, land was 
Alienated haphazardly as the initiative to obtain a piece of land 
generally rested with the land seekers. Although planned 
Alienation should be the mode of new land settlement, the 
listing method of ad hoc settlement cannot be entirely abandoned 
As many settlers need to obtain additional areas of land close to
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the e x i s t i n g  settlements. A reas of land close to e x i sting 

settlements sh o u l d  be r e t a i n e d  for this purpose where v e r  

Possible. The interest of all clas s e s  of land s e e k e r s  have to be 

considered and the a d m i n i s t r a t i o n  s h o u l d  a i m  at p r e s e r v i n g  a 

reasonable degree of c o n t e n t m e n t  amongst i n t e n d i n g  a p p l i c a n t s  for 

land.

A l t h o u g h  vari o u s  l and d e v e l opment a g e n c i e s  have been 

established to settle the land hunger problems, these sett l e m e n t  

Schemes will only p a r t i a l l y  sati s f y  the de m a n d  for land which 

*ill be the dut y  of the gover n m e n t  to meet. It is t h erefore 

important to r e m ember that t o o  much sh o u l d  not be e x p e c t e d  fro m  

ihe Land Develo p m e n t  A u t h o r i t y  in s a t i s f y i n g  the public demand 

ior land. It can never provide more than a partial s o l u t i o n  of 

the e x i s t i n g  land hunger. P l a n n e d  land s e t t l e m e n t  on the lines 

°utlined in C h a p t e r s  2 a n d  3 will have to be p u r s u e d  with 

v igour. However, those s e t t l e r s  who are not s p o n s o r e d  by any 

Land D evelopment A u t h o r i t y  s h o u l d  be helped by some other body, 

such as the A g r i c ultural B a n k  or a n e w  L and D e v e l o p m e n t  Bank 

wbich sh o u l d  be e s t a b l i s h e d  for, i n t e r  a l i a ,this purpose.

Since there are m a n y  more land s e e k e r s  who cannot get land 

i°r a g r i c u l t u r e  purposes, land a d m i n i s t r a t o r s  in the states  

should not t h i n k  that all t heir settlement p r o b l e m s  ca n  n o w  be 

Placed on the s h o u l d e r s  of the Land De v e l o p m e n t  Agencies, and 

"that the State L and O f f i c e r s  can relapse into passivity. This is

far f r o m b eing the case. E a c h  state will need its own p l a n n e d

land s ettlement s c h e m e s  in a d d i t i o n to those of the Federal

Authority; o t herwise grave d iscontent amongst the people is

likely to a r i s e .
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The District Land A d m i n i s t r a t o r s  s h o u l d  d e s i g n  the land ahead 

of application. In this way, a proper d e s i g n  ca n  be made. Planned 

alienation of state land by the Land A d m i n i s t r a t o r s  sh o u l d  take 

cognizance of the f o l l o w i n g  factors:

(a) Choice of an a rea of suitable land. This m a y  be a small 

area of a few lots or large a reas of a f e w  h u n d r e d  lots.

<b) Investigation of the land to det e r m i n e  the best use to 

which it can be put.

(c) L o c a t i o n  of roads, r iver r e s e r v e s  an d  other reserves, 

k a m p u n g  s ites and so on.

Cd) De s i g n  of the land for a l i e n a t i o n  into econo m i c  or 

'living' areas.

(e) S p e e d y  removal of an y  marketable timber.

Unless the Land A d m i n i s t r a t o r s  implement this proposal 

vigorously the above a c t i o n s  can be unduly prolonged. Therefore, 

Land A d m i n i s t r a t o r s  s h o u l d  take speedy a c t i o n s  at all stages of 

land settlement.

LAST) U SE P O L IC Y

Chapter 4 has e s t a b l i s h e d  that the current land use po l i c y  in 

Peninsular M a l aysia s u f f e r s  fro m  a nu m b e r  of legal and 

administrative shortcomings. Therefore, to enable the land use 

Policy to achieve economic, social, political and environmental 

objectives, some a m e n d m e n t s  to the laws are n e c e s s a r y  a n d  certain  

Measures are r e q u i r e d  to improve its a d m i n i s t r a t i o n  and
l

implementation.

The fol l o w i n g  r e c o m m e n d a t i o n s  are meant to improve the 

existing w e a k n e s s e s  or s h o r t c o m i n g s  in the l e g i s l a t i o n s  and 

implementation process.
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Land use policy in P e n i n s u l a r  M a l a y s i a  s h o u l d  a i m  at 

achieving the o b j e c t i v e s  of pro p e r  a l l o c a t i o n  of land, its proper 

distribution, e f f i c i e n c y  in land use and e q u i t y  in t erms of the 

rights a n d  o b l i g a t i o n s  of b oth parties. For pr o p e r  a l l o c a t i o n  of 

land, land use p l a n n i n g  is vital. The l e g i s l a t i o n  for p l a n n i n g  

and the rules for the i m p l e m e n t a t i o n  thereof must be flexible 

enough not to make it impossible to c a r r y  out p l a n n i n g 

°bj ectives.

In t erms of land use, the res o u r c e s  s h o u l d  be p r o p e r l y  

conserved and the s y s t e m  sh o u l d  not waste time and skil l e d 

Manpower. Thus, what is needed is a s y s t e m  that is 

admini s t r a t i v e l y  simple, u n d e r s t a n d a b l e  and enforceable.

As regards distribution, in cases where land has been 

acquired for public purposes, the price s h o u l d  be fair both to 

the c o m m u n i t y  and the landowner.

In c ases where l a ndowner is den i e d  d e v e l o p m e n t  by 

legislation or where his development is controlled, the land 

owner has the right to k n o w  that he has bee n  t r e a t e d  fairly and 

the p r i n c i p l e s  on w hich c o m p e n s a t i o n  is p aid or denied. As the 

value of p r i v a t e l y  o wned land is i n c reased or i n f l a t e d  by public 

action, i n c luding p l a n n i n g  permission, there s h o u l d  be some means 

of c o l l e c t i n g  the value of the betterment f r o m  him. However, 

where the landowner e n j o y s  'unearned increment' e v e n  without 

specific public action, there should be some way of the c o m m u n i t y  

sharing the product.

To achieve e f f i c i e n c y  in land use, b oth for e c o n o m i c  gr o w t h  

and the a c h i e v e m e n t  of the MEP, the f o l l o w i n g  r e c o m m e n d a t i o n s  are 

Proposed.
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Land use p o l i c y  must be ge a r e d  towa r d s  f u l f i l l i n g  the 

community g r o w t h  by e n s u r i n g  that land is made av a i l a b l e  where 

and when it is needed, for the purpose of w h i c h  it is needed at a 

fair market price w h i c h  r e f lects its value in use without any 

speculative element. A National Lan d  B ank sh o u l d  be e s t a b l i s h e d  

for this p u r p o s e . 7.

The e s t a b l i s h m e n t  of a Lan d  Bank e s p e c i a l l y  in the Federal 

Territory and in other u r b a n  a reas where land is b e c o m i n g  scarce 

will solve the acute p r o b l e m  of land shortage. In principle, 

land bank i n g  is the r e s e r v a t i o n  of land for future u rban use. 

It can also be used for p u r p o s e s  of r e s e r v a t i o n  of lands for 

other public purposes. L a n d  can be r e s e r v e d  in many ways, but 

most commo n l y  in the land banking context, it e n t a i l s  the 

acquisition, e x t e n d e d  o w n e r s h i p  and eventual resale for the 

intended use. The g o v e r n m e n t  can als o  use its r e g u l a t o r y  power 

under l egislation as the T o w n  and C o u n t r y  P l a n n i n g  Act, 1976 

or the Federal T e r r i t o r y  (Planning) Act, 1982 and the d e c i s i o n s  

not to extend roads a n d  other public u t i l i t i e s  to control 

development and reserve land. ̂

A land bank, will make a v a ilable land as a n d  when it is 

required free f r o m  squatters. The purpose of s a v i n g  money by 

purchasing e a r l y  is a p o p u l a r  reason for land banking. To make 

money, all or part of the land must be s o l d  at a real profit, 

taking account of all costs. A better way of m a k i n g  m o n e y  thro u g h  

land b a n k i n g  is to i n i t i a l l y  purchase and hol d  land with 

potential for d e v e l opment for exp e n s i v e  housing, c o m merce or 

industry and when it is developed, to sell it for a profit which 

can be used to sub s i d i s e  l o w  cost housing.
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Land banking also p e r m i t s  more eff e c t i v e  control of 

development t han can be a c h i e v e d  by z o n i n g  and o t h e r  regulations. 

It is s o m e t i m e s  feasible to buy land a r o u n d  p l a n n e d  n e w  towns and 

other large h o u s i n g  p r o j e c t s  in order to control the future uses.

One of the most c o m p e l l i n g  reasons for land b a n k i n g  is to get 

land a c q u i s i t i o n  off the critical path of project implementation. 

National Hous i n g  p r o g r a m m e s  throughout the w o r l d  suffer f r o m  

acute u n c e r t a i n t y  and p r o t r a c t e d  time lapse in project 

implementation because of d e l a y s  in obt a i n i n g  l a n d . e M a l aysia has 

experienced s i m i l a r  p r o b l e m s  of delay in its land a c q u i s i t i o n  

Process as d i s c u s s e d  in C h a p t e r  4.

Land can be banked for use in the low cost h o u s i n g  p r o g r a m m e s  

"through r e g u l a t i o n  and reservation, thro u g h  the use of government 

land holdings, and t h r o u g h  purchase (see A p p e n d i x  6.1). The Land 

Bank requi r e s  the e s t a b l i s h m e n t  of a s p e cific a g e n c y  to d i s charge 

its fun c t i o n s  an d  po w e r s  efficiently. The p r o p o s e d  a g e n c y ' s 

functions and powers are e x p l a i n e d  in A p p e n d i x  6.2.

However, a frequent a r g u m e n t  against land bank i n g  is the very 

essence of the concept, only viewed negatively, that is, land 

Banking is premature. M o n e y  is spent before it is necessary. Land 

is a c q u i r e d  and s o m e t i m e s  t a k e n  out of p r o d u c t i o n  before there is 

a 'higher use' for it. Moreover, this p r emature land a c q u i s i t i o n  

siay be lega l l y  dubi o u s  and crea t e s  land m a nagement p r o b l e m s  and 

costs. A rela t e d  argument is that p l a n n e r s  are not v e r y  goo d  at 

identifying site r e q u i r e m e n t s  years in advance so that the 

Acquired s ites o ften prove to be ei t h e r  u n n e e d e d  or less than 

o p t i m a l .3

The fact is that in a m a j ority of the large cit i e s  of the
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third world, there is a vast number of people who cannot afford 

legal ac c e s s  to reside n t i a l  land, r e g a r d l e s s  of what the 

e l ementary a n d  minimal land n eeds may b e . 10 In Malaysia, these 

people fulfil an essential role in the u r b a n  economy, and there 

is no hope at all of t h e i r  leaving the cit y  an d  r e t u r n i n g  to 

their k a m p u n g . On the c o n t r a r y  more will be coming.

The issue of p r o v i d i n g  sufficient r esidential land for 

housing the poor l e g i t i m a t e l y  and in a s o c i a l l y  acce p t a b l e  manner 

is thus an issue that c o n c e r n s  the city as a whole, and cannot 

therefore be r e s o l v e d  by a l l o w i n g  each l a ndowner in the cit y  to 

reserve his land for the most profitable use. Some s ites in the 

city have to be u sed to house the poor. Since the poor are in the 

city in large numbers, the area of land needed to house t h e m  is 

quite substantial, e v e n  t h o u g h  they usua l l y  oc c u p y  s ites at 

c o n s iderably higher d e n s i t i e s  than middl e - i n c o m e  or high income 

groups. The poor are eff i c i e n t  u sers of urban land. They use a 

small amount of u rban land per pe r s o n  and they ca n  find goo d  use 

for e v e r y  small piece of land v i r t u a l l y  anywhere. Yet p l a n n i n g  

authorities, land administrators, municipal g o v e r n m e n t s  an d  the 

national l e a d e r s h i p  u s u a l l y  fail to see the n eed to provide 

adequate land for h o u s i n g  the poor. Most a u t h o r i t i e s  pr e f e r  to 

regard the use of land by the poor as t e m p o r a r y  (thus TOLs are 

issued), with the e x p e c t a t i o n  that they will vacate it to make 

Way for the most p r o f i t a b l e  use of e v e r y  plot in the city. There 

is e ven the refusal to r e c o g n i s e  the fact that the poor people 

need to live somewhere. Thi s  is e v i d e n c e d  by the illegal 

occupation of land by the poor b eing termed 'a problem'. E v i c t i o n  

of the poor f r o m  suc h  land d oes noth i n g  but shift the 'problem'
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to some other l o c a t i o n  in the city. S u c h  shifts, w h i c h  are 

usually a c c o m p a n i e d  by c o n s i d e r a b l e  losses to the poor, do little 

to improve the s i t u a t i o n  in the city as a whole. On the other 

band, they often result in net reduc t i o n s  in the a l r e a d y  limited 

housing stock.

To meet the c h allenge of h o u s i n g  the poor, most c i t i e s  will 

need to r e - e v a l u a t e  their concept of the proper use of u rban land 

to make a d e quate r o o m  for people who, for one r e a s o n  or other, 

continue to re m a i n  invisible when d e cisions on land use are made. 

Yet, in the m a j o r i t y  of d e v e l o p i n g  c o u n t r i e s , 11 and M a l a y s i a  is 

no exception, the u rban land market does not operate as a free 

Biarket. It is subject to vary i n g  degrees of control over land 

use, to r e g u l a t i o n s  g o v e r n i n g  land transfer, to restrictions, to 

development rights, to c o m p u l s o r y  a c q u i s i t i o n  and taxation. 

Government c o n t r o l s  are, in turn, subject to political p r e s s u r e s 

hy different groups with i n t erests in u sing land and b e n e f i t i n g  

from land transactions.

In recent years, the federal government t h r o u g h  the National 

Land Council, has f o r m u l a t e d  vari o u s  p o l i c i e s  and p r i n c i p l e s  to 

guide both the state a n d  federal g o v e r n m e n t s  in p l a n n i n g  h uman 

Settlements. T his is in c o n f o r m i t y  with Article 91 of the Federal 

C o n s t i t u t i o n 12 w h i c h  p r o v i d e s  that the National Lan d  Council is 

fo formulate, f r o m  time to time, a national p o l i c y  for the 

promotion and control of the u t i l i s a t i o n  of f o r e s t r y  or a n y  other 

purpose. This con s t i t u t i o n a l  p r o v i s i o n  has bee n  use d  to enable a 

Planned de v e l o p m e n t  of h o u s i n g  and human s e t t l e m e n t s  by the 

formulation of national p o l i c i e s  on land use. Various p o l i c i e s 

and s t r a t e g i e s  to organise h uman s e t t l e m e n t s  in u r b a n  a r e a s  have
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been e s t a b l i s h e d  t h r o u g h  two different approaches. First, there 

bas been the c r e a t i o n  of s a t e l l i t e  towns and the e s t a b l i s h m e n t  of 

residential s u b u r b s  w h i c h  have been very successful in ea s i n g 

bousing shortage of the Federal Territory. However, the hig h  cost 

°f these ho u s e s  put t h e m  b e y o n d  the m eans of the squatters. To 

cater to the h o u s i n g  n e e d s  of squatters, high rise low-cost 

buildings have bee n  c o n s t r u c t e d  but the C ity Hall has f ound this 

bo be too c o s t l y  to bear. Recently, a n e w  a p p r o a c h  was a d o p t e d  

with the c o n s t r u c t i o n  of wal k  up flats of not more than four 

storeys. The r e m e d y  to the s q u atter p r o b l e m  in the city c alls 

tor a 2 - p r o n g  approach: the hous i n g  need of the s q u a t t e r s  be 

catered for and the e f f o r t s  at r e s e t tlement and r e h a b i l i t a t i o n  

ttust have, as t heir objective, the i n t e g r a t i o n  of the s q u a t t e r s  

into urban community, b o t h  e c o n o m i c a l l y  and socially. Cit y  Hall 

which has r e c o g n i s e d  the u r g e n c y  of r e s e t t l i n g  the s q u a t t e r s  and 

the most ef f e c t i v e  way to do so is to first evict the s q u a t t e r s  

and e v e n t u a l l y  resettle, t h e m  on perh a p s  the same land, after 

dwelling u nits have been e r e c t e d  for them. The e v i c t i o n  of 

squatters is p r o v i d e d  for by the Essential (Clearance of 

Squatters) Regulations, 1969 w hich e m p o w e r s  C i t y  Hall to evict 

Squatters and d e m o l i s h  s q u a t t e r  buildings. The p r o b l e m  is that no 

Positive a c t i o n  has been t a k e n  to clear the s q u a t t e r s  t h r o u g h  the 

provisions of the R e g u l a t i o n s  perhaps because of the fear of 

losing the political support of the s q u a t t e r s  who c o m prise 24% of 

the total p o p u l a t i o n  in the Federal Territory. Moreover, the 

sviction of the s q u a t t e r s  by itself without their r e l o c a t i o n  or 

resettlement will be futile because the e v i c t e d  s q u a t t e r s  have no 

alternative but to squat on a n o t h e r  piece of ava i l a b l e  land. The
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increase in the price of the low-cost a c c o m m o d a t i o n  and the no n ­

a v a i l a b i l i t y  of such a c c o m m o d a t i o n  in the Federal T e r r i t o r y  will 

force the d i s p l a c e d  s q u a t t e r s  to squat again. The p r o c e s s  will 

continue until arid un l e s s  positive m e a s u r e s  are t a k e n  to resettle 

them.

One a l t e r n a t i v e  s o l u t i o n  is that m e a s u r e s  must be t aken to 

divert the rural i n - m i g r a t i n g  p o p u l a t i o n  awa y  f r o m  the Federal 

T e rritory by p r o v i d i n g  the urban poor with a c c o m m o d a t i o n  within  

their means. At the moment, the s o - c a l l e d  illegal o c c u p a t i o n  of 

land and e v i c t i o n  of d w e l l i n g  thereon is the onl y  s o l u t i o n  the 

squatters have to their n e e d  for housing. Land p o l i c i e s  in the 

Federal T e r r i t o r y  and in other urban areas where s q u a t t e r s  are 

prevalent sh o u l d  take c o g n i s a n c e  of the low income groups, that 

is, the s q u a t t e r s  when p l a n n i n g  for land d i s t r i b u t i o n  an d  land 

use for housing. Vhat is r e q u i r e d  is gradual i mprovement of 

housing p r e d i c a t e d  on the a c ceptance of s l u m  and s q u atter 

commun i t i e s  as l egitimate forms of u rban h o u s i n g  which, in 

principle, must be i m p roved rather than destroyed. S l u m  clearance  

must be a b a n d o n e d  in all but exceptional circumstances, a n d  be 

replaced by open i n g  of n e w  s e r v i c e d  area where l ow-income people 

can build their houses g r a d u a l l y  over time.

In d e c i d i n g  on land use po l i c y  in b oth the private an d  public 

sectors of the economy, the State A u t h o r i t y  s h o u l d  have full 

regard to the social c o n s e q u e n c e s  thereof a n d  not m e r e l y  refer 

to the effect of t h e i r  dec i s i o n s  on the p r o f i t a b i l i t y  to 

individual la n d h o l d e r s  or on the budg e t s  of p u b l i c  authorities. 

Thus, land use po l i c y  must treat land as a sca r c e  c o m m o d i t y  by 

making sure that it is used e f f e c t i v e l y  a n d  not held idle for
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purposes of s p e c u l a t i v e  gain. Soci e t y  must insist that land is 

used as a produ c t i v e  asset an d  not as a store of value. Buying 

and sell i n g  land for p u r e l y  s p e c u lative reas o n s  does not serve 

any useful social p u r p o s e  and is inimical to enterprise. 

It is therefore imper a t i v e  that land use po l i c y  encourage 

and not stifle p r o d u c t i v e  enterprises. But, as i n i t i a t i v e s  for 

development and r e d e v e l o p m e n t  depend on the prospect of gains 

which accrue to the priv a t e  s e c t o r  f rom p e r m i t t e d  c h a n g e s  in land 

use, land must be made av a i l a b l e  for any g i v e n  purpose at a 

minimal cost in terms of labour and other resources. This means 

that cost of a d m i n i s t e r i n g  land use p o l icies must be kept as low 

as possible, to achi e v e  t h e i r  aims. M o r eover these p o l i c i e s  must 

be a d m i n i s t r a t i v e l y  feasible.

As regards equity, the equitable d i s t r i b u t i o n  of land 

requires a p p r o p r i a t e  p r o v i s i o n  of land for p u r p o s e s  of social 

bousing, public s e r v i c e s  g e n e r a l l y  an d  the p r e s e r v a t i o n  and 

improvement of the public domain. A general ob j e c t i v e  of land use 

policy must be to balance the rights and o b l i g a t i o n s  of different 

individuals and groups in r e l a t i o n  to land use. T his involves the 

r e c o g n i t i o n  of the fact that private rights and o b l i g a t i o n s  over 

land, nee d  to be b a l a n c e d  against those of the c o m m u n i t y  

generally.

Further, the land use po l i c y  sho u l d  a i m  to provide all 

members of s o c i e t y  wit h  a c c e p t a b l e  s t a n d a r d s  of h o u s i n g  on terms 

which are bot h  just and w i t h i n  their c a p a c i t y  to pay. L and must 

be made ava i l a b l e  for residential p u r p o s e s  at pr i c e s  w h i c h  will 

reflect the c o s t s  to s o c i e t y  of p r o v i d i n g  the land for those 

purposes w ith r e g a r d  to levels of income and w e a l t h  an d  hence the
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capacity to pay.

A r t i f i c i a l l y  inflated increases in land pr i c e s  must be 

Minimised t h r o u g h  l e g i s l a t i o n  if equ i t y  in land use is to be 

achieved. The present tax on p r o p e r t y  g a i n s  is not a d e q u a t e  in 

checking the prices of land and houses. The land use p o l i c y  must 

t>e made to s t a bilise land prices because r i s i n g  prices benefit 

land owning m e m b e r s  of the c o m m u n i t y  at the expense of others. 

Therefore, the land use p o l i c y  should be g e a r e d  t o w a r d s  e n s u r i n g  

that landowners are r e s t r i c t e d  to gains f r o m  the d e v e l o p m e n t  or 

use of land an d  are e x c l u d e d  f r o m  gains a s s o c i a t e d  m e r e l y  with 

the passive hold i n g  of land.

In order to achieve the above proposal the i m p l e m e n t a t i o n  of 

land use po l i c y  must be improved. Some m e a s u r e s  to improve the 

sys t e m  are d i s c u s s e d  below.

The im p l e m e n t a t i o n  c a p a b i l i t y  of the a g e n c i e s  r e s p o n s i b l e  for 

land use control must be increased. There is a nee d  to 

strengthen the s t a f f i n g  p o s ition and the mana g e m e n t  of local 

authorities and land offices, to a v o i d  d e l a y s  in the p r o c e s s i n g  

°f a p p l i c a t i o n s  for a l i e n a t i o n  of state land, for change of use 

and s u b - d i v i s i o n  of land. Because of s h o r t a g e  of staff, the 

sonditions of land titles a n d  p l a nning control are s e l d o m  

enforced. Also, develo p m e n t  p lans too are not brought up-to-

date.

It is imperative for s tate g o v e r n m e n t s  to adopt an d  implement 

as soon as possible the p r o v i s i o n s  of the T own an d  C o u n t r y  

Planning Act, 1976, w h i c h  has r e p l a c e d  the v a r i o u s  local 

authority laws such as the Town Boards Enactment. The a b s e n c e  of 

a body to co - o r d i n a t e  physical p l a n n i n g  at the state level and
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the absence of flexible (structure) and d e t a i l e d  (local) plans 

can hinder the s m o o t h  i m p l e m e n t a t i o n  of the land use control 

system. Vith str u c t u r e  a n d  local p lans in force, the p o s s i b i l i t y  

°f a conflict b e t w e e n  the local a u t h o r i t y  and the land 

adminis t r a t i o n  can be reduced.

Imposition of d e v e l o p m e n t  charges a s s o c i a t e d  with land use 

change and p l a n n i n g  p e r m i s s i o n  sh o u l d  be restrained. In imposing 

a further p r e m i u m  or a d e v e l opment charge when a p p r o v i n g  a 

change of land use and p l a n n i n g  permission, c o n s i d e r a t i o n  must be 

given to the effect of s u c h  extra charges on the c osts of houses 

and commercial premises. S u c h  charges d i s c o u r a g e  d e v e l o p m e n t  by 

Private landowners. S uch c h a r g e s  will a lso be passed on to the 

purchasers of houses or commercial premises. These adverse 

6 ffects w ould hit the b u m i p u t r a  most. In h o u s i n g  development, the 

further p r e m i u m  can d i s c o u r a g e  owners fro m  d e v e l o p i n g  t h e i r  land 

for hous i n g  or other c o mmercial purposes. The u l t imate result 

Will be hig h  c osts for ho u s e s  and high r e n t a l s  for b u s iness 

premises.

The national L and Council is the only legal avenue by which 

file federal g o vernment c a n  influence land use policy in vari o u s  

states of Malaysia. Therefore, the Council s h o u l d  pla y  a more 

sffective an d  forceful role in land use control. The s t r e n g t h  of 

the Council w h i c h  is b a s e d  on co n s t i t u t i o n a l  provision, binds 

hoth the federal a n d  state governments, and t his s h o u l d  be used 

as a weapon, to implement effective land use po l i c y  for the 

°ountry. To the C o u n c i l ' s  present role of m a i n l y  d e l i b e r a t i n g  

Proposed a m e n d m e n t s  to the land l e g i s lation s h o u l d  be a d d e d  a 

®°re meaningful f u n c t i o n  of guid i n g  the c o u n t r y ' s  land use po l i c y
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and control. E f f o r t s  s h o u l d  be made to expl o i t  the potential of 

tbe Council as a b ody r e s p o n s i b l e  for f o r m u l a t i n g  land use 

policies at the national level.

t h e  n a t i o n a l  a g r i c u l t u r a l  p o l i c y

Chap t e r  5 has s h o w n  the importance of the agricultural sector 

in the M a l a y s i a n  e c o n o m y  as a major c o n t r i b u t o r  to Gross 

Domestic Product (GDP) a n d  employment. However, the dec l i n i n g  

importance of the a g r i c u l t u r a l  sector is c l e a r l y  s e e n  e s p e c i a l l y  

in the F o u r t h  M a l a y s i a  P l a n . 13 A l t h o u g h  the agricultural sector 

will still c o n t r i b u t e  the largest single s hare of employment in 

1990, this share is e x p e c t e d  to fall to onl y  3 1.8% of total 

e m p l o y m e n t . 1A

Chap t e r  5 has also s h o w n  that p o v e r t y  is greatest in both 

incidence and absol u t e  num b e r  of h o u s e h o l d s  in the agricultural 

sector. The a i m  of the 1984 National A g r i c u l t u r a l  Policy is 

primarily the r e d u c t i o n  of pove r t y  in the agricultural 

population. As seen f r o m  C h a p t e r  5, the p e r s i s t e n c e  of p o v e r t y  is 

closely linked to the small size of farms and it is important to 

note that the per ca p i t a  f a r m  size of p o v e r t y  h o u s e h o l d s  is 

skewed towa r d s  less than half a hectare. At least two- t h i r d s  of 

the p o v e r t y  h o u s e h o l d s  o p e r a t e d  no more t han half a hectare each 

in the c o u n t r y ' s  a g r i c ultural areas. It is t h e r e f o r e  seen that as 

a result of small f a r m  size, a large p r o p o r t i o n  of the farmers 

tails b e l o w  the p o v e r t y  line and c o m m e r c i a l i s a t i o n  of peasant 

A g r i c ulture t ends to be a c c o m p a n i e d  by a t e n d e n c y  towa r d s  

c o n c e n t r a t i o n  of land in fewer hands. Thi s  has r e s u l t e d  in 

P o l a r i s a t i o n  with the d e v e l o p m e n t  of big h o l d i n g s  a n d  large farms 

°h one han d  and small, u n e c o n o m i c  and m a r g i n a l i s e d  farms on the
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other. Malaysia, like an y  other capit a l i s t  country, finds that 

agricultural land o w n e r s h i p  tends to become c o n c e n t r a t e d  in fewer 

hands in the f o r m  of larger holdings. Similarly, land o p e r a t i o n  

tends to become c o n c e n t r a t e d  in fewer (not n e c e s s a r i l y  the same) 

hands in the f o r m  of larger farms. 1E Generally, small size is 

the dominant c h a r a c t e r i s t i c  of h o l d i n g s  of p a d d y  land. The 

Results of c o n c e n t r a t i o n  of o w n e r s h i p  of the total p a d d y  land is 

seen in the fact that a sizeable p r o p o r t i o n  of the land (42.3%) 

is held in a r e l a t i v e l y  small number of large h o l d i n g s  ( 1 1 . 2 % ) . ie

The above p r o b l e m s  faced by the a g r i c ultural s e c t o r , 17' calls 

for the i n t r o d u c t i o n  of r e f o r m  p r o g r a m m e s  so that the o b j e c t i v e s  

of the National Agri c u l t u r a l  Policy, the m a x i m i s a t i o n  of income 

from a g r i c u l t u r e  t h r o u g h  efficient u t i l i s a t i o n  of land, can be 

achieved. This is only p o s sible if land for a g r i c u l t u r e  p u r poses  

can be i n c reased in area so that e very farmer family is able to

own and f a r m  an e c o n o m i c  s i z e d  holding. There are two ways of

doing this. First, n e w  lands can be op e n e d  for agricultural 

development either for p addy or other crops and second, paddy 

land can be r e - d i s t r i b u t e d  to landless tillers. The first 

a lternative is ea s i e r  an d  p o l i t i c a l l y  more a c c e p t a b l e  for the 

second a l t e r n a t i v e  invol v e s  a major political d e c i s i o n  as yet 

unwarr a n t e d  by the the present e c o n o m i c  a n d  political climate. 

Group Farming

The g o v e r n m e n t ' s  move to promote g r o u p  f a r m i n g  a m o n g  p addy 

farmers has bee n  criticised. Crit i c s  argue that g r o u p  f a r m i n g  is 

likely to b r i n g  little, if any benefit to small farmers because

it is e c o n o m i c a l l y  unsound. In g r o u p  farming, those

P a r t i c i p a t i n g  therein, 'contribute' their land to a 'management'
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which a t t e n d s  to the c u l t i v a t i o n  thereof. The 'management' does 

ftot n e c e s s a r i l y  include the owners or for the matter, e m p l o y  the 

farmer to work the land. It s eems that onl y  a f e w  of the former 

paddy farmers are at best e m p l o y e d  as a g r i c u l t u r a l  labourers. The 

Majority of paddy farm e r s  might not be e m p l o y e d  at all a n d  do not 

take part in the m a n a g e m e n t  of the farm. The f a r m  m a nagement 

would be in the h ands of the gover n m e n t  a g r i c u l t u r a l  staff. 

Overheads an d  o p e r a t i n g  e x p e n s e s  are high, e s p e c i a l l y  if fully 

accounted for, and r e t u r n s  do not appear to m atch them. Finally, 

the government might have to subsidise these p r o j e c t s  quite 

heavily to make a go of them. Even if thi s  is done, the chances 

are that the s i t u a t i o n  of small farmers is not improved very 

tiuch because the r e t u r n  to the p a r t i c i p a t i n g  farmer is in 

p r oportion to the amount of land he c o n t r i b u t e s  to the project. 

Therefore those with a small amount of land to c o n t r i b u t e  obtain 

°aly small returns, and those with n o t h i n g  to c o n t r i b u t e  do not 

receive a n y t h i n g  except p o s s i b l y  wages for seasonal labour. 

Therefore, s uch a pr o g r a m m e  of g r o u p  farming, e v e n  if h e a v i l y  

subsidised, brings little benefit to small f a r m e r s  an d  may even 

aggravate the p o s i t i o n  of small tenants.

Another possible area of r e f o r m  r e l a t e s  to the t e n a n c y  

■legislation, na m e l y  the Padi C u l t i v a t o r s  (Control of Rent an d  

Security of Tenure) Act, 1967. The bias of the e x i s t i n g  

■Legislation in favour of the t e n a n t s  m a k e s  la n d l o r d s  re l u c t a n t 

To rent out their p a d d y  lands. A l t h o u g h  the 1967 Act inco r p o r a t e s 

The main r e c o m m e n d a t i o n s  of a 1965 study, it is still 

Tneffective because as the s t u d y  by the M i n i s t r y  of Ag r i c u l t u r e

in 1972 indicates, the p a d d y  landlords use their p o litical and
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social influence to b lock its implementation. Further, unlike the 

^ d i s t r i b u t i o n  of o w n e r s h i p  of agricultural land, t e n a n c y  r e f o r m  

hoes not deprive l a ndlords of t heir power (that is control over 

access to the land) w hich t hey use to d e t e r  the l e g i s l a t i o n . 1® 

amount of i mprovement to the tena n c y  l e g i s l a t i o n  will render 

ft e f f e c t i v e . 1® Vhat is r e q u i r e d  is more radical l e g i s l a t i o n  to 

effect the r e d i s t r i b u t i o n  of land.

Other options w hich c o u l d  improve the f a r m e r s ’ income in the 

a&ricultural sec t o r  includes government subsidies. At the moment 

■there are three main s u b s i d i e s  for paddy: the gover n m e n t  support 

Pr ice, a payment of $10 for e ach picul of p a d d y  sold t h r o u g h  the 

L e m b a g a  P a d i  d a n  B e r a s  N e g a r a  (LPR) (Rational Padi and Rice 

Authority) or its a u t h o r i s e d  agents, and, the p r o v i s i o n  of free 

fertiliser at a rate of two bags per acre up to a m a x i m u m  

°f 5 acres per farmer. S t u d i e s  by various o r g a n i s a t i o n s  s uch as 

s h o w  that all three of these are of c o n s i d e r a b l y  greater 

benefit to big farmers than they are to those o p e r a t i n g  less than
O  'acres of p addy land. As for the price support and payment for 

^ r k e t e d  paddy, the big f a r m e r s  benefit more, s i m p l y  because they 

s®ll much more than the small farmers. W i t h  respect to the 

fertiliser subsidy, big farm e r s  benefit more because they operate 

Bl0re land and have been able to find w ays r ound the 5 acres 

C e iling. Thus, the- vari o u s  s u b s i d i e s  o f f e r e d  by the g overnment  

bave made big p addy farms e ven more p r o f i t a b l e  and the s u b s i d i e s  

are t h erefore likely to s t r e n g t h e n  the fo r c e s  of a c c u m u l a t i o n  and 

Polarisation that have r e s u l t e d  in i n c r e a s i n g  c o n c e n t r a t i o n  of 

Paddy land in p r o g r e s s i v e l y  fewer large h o l d i n g s 20 e s p e c i a l l y  in 

the p addy a r e a s  of KADA an d  KADA. As an indirect result of this
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phenomenon, small p a d d y  farmers may fina l l y  find them s e l v e s  

operating an e v e n  s m a l l e r  share of total p a d d y  land. The 

subsidies though, may h elp to s u s t a i n  the small farmers on the 

land, but on less of it. Eve n  if the aver a g e  size of their f a r m  

hoes not decline, small f a r m e r s  will not benefit muc h  f r o m  the 

subsidies because t hey do not sell much p a d d y  a n d  they do not 

operate much land. Therefore, if there is no effort to increase 

the size of the farms of small farmers the s u b s i d i e s  will not 

bring t h e m  m uch benefit, an d  ma y  even work against them.

One way of incre a s i n g  the income of the small farm e r s  in the 

absence of the above p r o p o s e d  land r e f o r m  is to give a kin d  of 

subsidy i n versely r e l a t e d  to the f a r m  size an d  / or tenure. This 

subsidy can be c o n s i d e r e d  as a kind of under— empl o y m e n t  benefit, 

a payment to small farmers (who are p r e p a r e d  to operate more 

paddy land, but cannot get it) could make up the d i fference 

between current h o u s e h o l d  income and the rural p o v e r t y  line.

Another kind of s u b s i d y  which can be im p l e m e n t e d  is a 

^ m i s s i o n  by the s tate gover n m e n t  of land rents pai d  by small 

tenants on land r e n t e d  up to say, 5 acres. The above proposals, 

in the absence of m e a s u r e s  to increase the size of small farms 

^srit seri o u s  c o n s i d e r a t i o n  by the government,

Redistribution of Paddy Land

As d i s c u s s e d  in C h a p t e r  5, the own e r s h i p  of p addy land in the 

m u d a  re g i o n  remains quite hi g h l y  concentrated. There was also an 

apparent trend of an increase in the p r o p o r t i o n  of farms w hich 

ai~e small, besides the c o n t i n u e d  e x i stence of a s i z eable number  

tenant farm e r s  in the r e g i o n  (24.5% of all farmers), and also 

the presence of a c o n s i d e r a b l e  number of l a n dless a g r i cultural
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labourers in the area. The f o r e g o i n g  t o g e t h e r  wit h  the c o n t i n u i n g 

shortage of o p p o r t u n i t i e s  for a l t e r native employment, b oth inside 

aNd outside the MADA, r e q u i r e s  n e w  po l i c y  t h i n k i n g  on the patt e r n 

access to p addy land. Clearly, under these circumstances, some 

r e d i stribution of o w n e r s h i p  and in the o p e r a t i o n  of p a d d y  land to 

small farm e r s  (including tenants) and landless agricultural 

labourers would be justified. The basis of this proposal is 

"that since the w i d e s p r e a d  a n d  persistent pove r t y  can only be 

&chieved by ac c e s s  to p a d d y  land, o w n e r s h i p  and o p e r a t i o n  of that 

land sh o u l d  be d i s t r i b u t e d  r e l a t i v e l y  e q u a l l y  a m o n g  its 

oultivators. One way of d o i n g  this is t h r o u g h  the i m p o s i t i o n  of 

a ceil i n g  on the amount of paddy land that c ould be o wned and 

operated by one h o u s e h o l d  and a r e s t r i c t i o n  (or eve n  prohibition) 

°N the o w n e r s h i p  of paddy land by m e m b e r s  of n o n - c u l t i v a t i n g  

households. The j u s t i f i c a t i o n  for r e d i s t r i b u t i o n  of own e r s h i p  

aad o p e r a t i o n  of agri c u l t u r a l  land, where they are d i s t r i b u t e d  

^aite unequally, is based on two issues: e f f i c i e n c y  (greater 

Productivity) and eq u i t y  (greater social justice). More equal 

distribution of a g r i c ultural land would result, a l t h o u g h  not 

Necessarily proportionately, in more equal d i s t r i b u t i o n  of 

household income and o p p o r t u n i t y  for e c o nomic mobility. 

Redistr i b u t i o n  of o w n e r s h i p  of paddy land to small farm e r s  can be 

Justified on output or p r o d u c t i o n  g r o u n d s  as well, because 

Pro d u c t i v i t y  is found to be highest on small f a r m s . 21

In the MUDA Scheme, there is s u f f i c i e n t  p a d d y  land to be 

^ d i s t r i b u t e d  to enable each cultivator, a f t e r  r e d i s t r i b u t i o n  of 

ownership to small farmers and landless agr i c u l t u r a l  labourers, 

Subject to a s u i table c e i l i n g  per capita, to have en o u g h  land to
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provide an adequ a t e  level of living for his household. 2:2 

Increase the Size of Small Farms

Another op t i o n  that c a n  be considered, if the above proposal 

of r e d i s t r i b u t i o n  of p a d d y  land seems to be too radical, is 

increasing the average f a r m  size of small p a d d y  farms to about 

the 3 a cres r e q uired to lift the a v e r a g e - s i z e d  h o u s e h o l d s  out of 

poverty. One way of d o i n g  this is by e n c o u r a g i n g  the small 

farmers to migrate out of M U D A  a reas an d  r e d i s t r i b u t i n g  their 

land to the r e m a i n i n g  m e d i u m  a n d  large f a r m e r s  to increase their 

average f a r m  size. Such a policy, however, would not h elp to keep 

small farmers on the land an d  can be d i s m i s s e d  on welfare as 

well as output grou n d s  because al t e r n a t i v e  emplo y m e n t  pro s p e c t s 

for the o u t - m i g r a t i n g  f a r m e r s  are bleak. A more viable option  

would be to increase the size of average f a r m  size which,

theoretically, can be done by l e g i s lating a c e i l i n g  on f a r m  size, 

(that is, per adult e q u i v a l e n t  h o u s e h o l d  member) and

r e d i s t r i b u t i n g  the right to operate p a d d y  land cur r e n t l y 

operated in ex c e s s  of that ceiling. In the MUD A  area, for 

example, the average f a r m  size is 5.6 r e l o n g s , 22 there is,

therefore, e n o u g h  paddy land to enable an a v e r a g e - s i z e d  h o u s e h o l d  

to operate a f a r m  of four relongs. A c e i l i n g  of 9.9 relo n g s  would 

release en o u g h  p addy land, w hich if r e d i s t r i b u t e d  to small 

farmers to operate would increase their aver a g e  f a r m  size to 3.8 

relongs, that is a size ver y  close to the d e s i r e d  aver a g e  of 

four relongs. Theoretically, this p o l i c y  c o u l d  e r a dicate  

absolute p o v e r t y  by incr e a s i n g  the income level of the small 

farmers. However, the o b s t a c l e s  to the i m p l e m e n t a t i o n  of this

policy r e c o m m e n d a t i o n  are likely to be political rather than
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administrative.

It is also likely that there will be less p r o b l e m s  wit h  land 

that c u r r e n t l y  is r e n t e d  out by big landlords. The y  may be 

billing to accept a c e i l i n g  on the amount of land that the y  can 

rent out to any individual tenant p r o v i d e d  that t heir rental 

income is assured. Further, t h e y  might be e v e n  w i l l i n g  to a l l o w  a 

state a g e n c y  to act as t h e i r  agent in r e n t i n g  out t h e i r  land, 

assuming that t hey can be a s s u r e d  of current market rents. On the 

other hand, big tenant o p e r a t o r s  who w ould have to give up land 

they are rent i n g  and o p e r a t i n g  above the c e i l i n g  w o u l d  c e r t a i n l y  

oppose the p r o p o s e d  policy. Suc h  big tenant operators, however, 

have less political influence than the big landlords. The biggest 

Political hurdle in i m p l e m e n t i n g  this p o l i c y  w o u l d  be the big- 

owner-tenants who f o r m  the largest g roup a m o n g  the big farmers. 

They would most p r o b a b l y  attempt to use their c o n s i derable 

Political influence to b lock the a d o p t i o n  and i m p l e m e n t a t i o n  of

the instant proposal. And the y  are likely to succeed. It will

thus be nec e s s a r y to exclude o w n e r - o p e r a t o r land f r o m the

programme w hich would leave it with the re n t e d land . I n the

'reduced' scheme to re-distri but e the o w n e r s h i p and till of

rented land, no tenant w o u l d  be allowed to rent in any land that 

would put his f a r m  above the ceiling. Because of the e x e m p t i o n  of 

"the owner— o p e r a t e d  land f r o m  the ceiling, the c e i l i n g  size may 

kave to be lowe r e d  to release en o u g h  land for r e d i s t r i b u t i o n  of 

°Peration to create the d e s i r e d  impact on regional poverty. In 

the case of the MUDA area, f a r m  o p erators w ould be e x e m p t e d  f r o m  

the ceil i n g  on f a r m  size, but would not be a l l o w e d  to rent in any

3-and if they are a l r e a d y  o p e r a t i n g  farms above the ceiling. If
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this programme were to be i m p l e mented in MUDA area, there is 

enough t e n a n t e d  land to render a c e i l i n g  and r e d i s t r i b u t i o n  of 

operation eff e c t i v e  in e r a d i c a t i n g  poverty.

In Japan, K orea and Taiwan, land r e f o r m  has been c l a s s i f i e d  

as the mai n  m e c h a n i s m  for pove r t y  r e d u c t i o n  in the agricultural  

sector as a whole. In v i e w  of the 'sensitivities' s u r r o u n d i n g  

la.nd reform, it is not likely that radical land r e f o r m  p r o g r a m m e s

Will be c a r r i e d  out at the moment in Malaysia, despite its

Potential in a c h i e v i n g the Mew Economic Policy obj ectives.

H o w e v e r , the government in a d v o c a t i n g  the " Look East Policy"

should also look into the 'Eastern' model of land refo r m s  in 

Taiwan, J a p a n  and Korea, w h i c h  have a d o p t e d  v a r y i n g  types of land 

reforms to s t i mulate a g r i c ultural t r a n s f o r m a t i o n  and national 

growth. In the past, M a l a y s i a  had e m u l a t e d  various forms of 

institutions such as f a r m e r s  a s s o c i a t i o n  f r o m  Taiwan, J a p a n  and 

Korea, because of the potential performance and p r o mises such 

institutions w ould have o n  our agricultural sector.

The persis t e n c e  of p o v e r t y  in the a g r i c ultural sector 

® specially in MUDA and KEM U B U  and other paddy g r o w i n g  areas, 

is a matter of great c o n c e r n  to the government. As s t a t e d  in 

Chapter 5, its basic cause is the incre a s i n g  number of u n e q u a l ­

sized paddy farms and the c o n s e q u e n t l y  large number of farms 

which are too small to produce an income above the rural pove r t y  

iine for their households. Because of the high rate of d e pendence 

these h o u s e h o l d s  on p a d d y  p r o d u c t i o n  for t heir livelihood, 

The c o n t i n u i n g  inadequate o p p o r t u n i t i e s  for altern a t i v e  

einployment inside and outside of the area and the d e c l i n i n g  

° P p o rtunities for e a r n i n g  additional income within the area (due
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to the sp r e a d  of mechanisation), gover n m e n t  po l i c y  should 

emphasise p r o g r a m m e s  to keep t h e m  in paddy p r o d u c t i o n  and to 

reduce their poverty, at least until such time as the 

opportunities for a l t e r n a t i v e  employment of the gover n m e n t  po l i c y  

tor development of the p addy sector has r e v e a l e d  that its 

Programmes are inadequate to this purpose. Without a programme to 

increase the size of small farms, the s u b s i d i e s  and other effo r t s  

to increase p r o d u c t i v i t y  will, at best, aid the small farmers 

insufficiently; at worst, these p o l icies will aggravate the 

situation of the small house h o l d s  by p u t t i n g  t h e m  under 

increasing pressure f r o m  big farmers who w ould like to operate 

their land. As s u g g e s t e d  above, the programme to increase the 

farm size of small p a d d y  farmers while at the same time 

converting small tenants, o w n e r - t e n a n t s  and l a n dless agricultural  

labourers into o w n e r - o p e r a t o r s  appe a r s  to be the only feasible 

Way of r e d u c i n g  poverty.

L a n d  D e vel o p m e n t  P r o g r a m m e s

FELDA's land develo p m e n t  programme is c o n s i d e r e d  one of 

the M a l a y s i a n  g o v e r n m e n t ' s  most successful land r e f o r m  

programmes under its m ild land r e f o r m  law, the Land (Group 

Sett lement Areas) Act, 1960. FELDA's target has b e e n  to d e v e l o p  

Manually an average of 100,000 acres or 156 square miles. 

Although the pace of land d evelopment u n d e r t a k e n  by F ELDA is 

u ndeniably rapid, it doe s  not c l e a r l y  reflect FELDA's 

c o n t r ibution to the national agricultural scene. In 1959, FELD A ' s 

agricultural acre a g e  c o m p r i s e d  less than 0 . 1%; by 1973 it was 

6 . 9 %  a n d  today, FELDA a c c o u n t s  for about 11% of P e n i n s u l a r  

Malaysia's c u l t i v a t e d  acreage.
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If viewed as a p o r t i o n  of the national population, F ELDA has 

benefited only a small f r a c t i o n  of the population. However, this 

is not a correct p e r c e p t i o n  as it ignores the nature of FELDA's 

programme and the fact that F ELDA is onl y  one element in the 

overall s t r a t e g y  of e c o n o m i c  policy. FELD A ' s  sett l e r  intake total 

should be c o m p a r e d  with the number of potential FELDA s e t t l e r s  

and not the national population. That is to say, for a fair 

comparison, the total n u m b e r  of FELDA s e t t l e r s  sh o u l d  be a s s e s s e d  

Against the segment of the popu l a t i o n  to w hich the FELDA 

programme is addressed. The other s e g ments of the p o p u l a t i o n  are 

bo be catered for by other e l e m e n t s  of the g o v e r n m e n t ' s  e c o nomic  

policy. Chap t e r  5 has s h o w n  that FELD A ' s  land d e v e l opment 

objectives are subject to suc h  l imitations as d i s c u s s e d  below.

FELDA, being a public body has to serve the speci f i c  

objective of c a t ering for the landless by p r o v i d i n g  t h e m  with 

economically viable f a r m i n g  units. This s p e c i f i c  objective is in 

Itself a l i mitation as the number of the landless who c a n  be 

settled into a FELDA scheme is limited by the size of the viable 

farming unit.

FELDA has b een sai d  to favour a p a r t i c u l a r  g r o u p  in respect 

of the intake of settlers. F r o m  FELDA's v i e w  point, this is not a 

totally true allegation.

The cost of p r e p a r i n g  e ach s e t t l e r ' s  h o l d i n g  on the b a s i s  of 

a ten-acre h o l d i n g  is a r o u n d  $50, 0 0 0  for both oil p a l m  and rubber 

($26,000 in 1977) per settler. This is high. F r o m  F E L D A ' s  v i e w  

Point, even th o u g h  the out l a y  per s e t t l e r  is high, it is 

c ompensated by a high r e t u r n  to the e c o n o m y . 2 ® Furthermore, the 

chances of g e t t i n g  a s u i t a b l e  re t u r n  to the investment are

454



reasonably good. To lower the investment w ould be to increase the 

r isk and FELDA, t h r o u g h  its two decades of experience, has found 

the present investment level to be near the optimum.

One way of r e d u c i n g  the cost of land d e v e l o p m e n t  per sett l e r  

family would be for the s e t t l e r s  t h e m s e l v e s  to get i n v olved in 

various stages of land d e v e l o p m e n t  a c t i v i t i e s  f r o m  the beginning. 

The present h igh cost of sett l e m e n t  work in F E L D A  s c h e m e s  is 

caused by all the land d e v e l o p m e n t  p r o c e s s e s  (clearing the land 

etc. ) being c o n t r a c t e d  out to various c o n t r a c t o r s  at various 

stages. It is the r e f o r e  p r o p o s e d  that s e t t l e r s  sh o u l d  be made 

responsible to w ork on the land sche m e s  f r o m  the b e g i n n i n g  and 

be paid for t heir work. In t his way, the s e t t l e r s  will not only 

Set paid but they will a l s o  become a t t a c h e d  to the land they 

Work. Overall, this will reduce the cost of land settl e m e n t  per 

settler to FELDA.

Another p r o b l e m  beyond F E L D A ' s  control is the f l u c t u a t i o n  in 

Prices of F E L D A ' s  five commodities. Short t e r m  f l u c t u a t i o n s  tend 

to make people unduly o p t i m i s t i c  or o t herwise d e p e n d i n g  on 

whether the price is high or low. A l t h o u g h  F ELDA has i n stituted 

Various m e a s u r e s  to c o u n t e r  it, the p r o b l e m  cannot be c o m p l e t e l y  

overcome. The e c o n o m i c  s t a b i l i t y  of FELDA p r o j e c t s  will continue 

to be subject to the violent f l u c t u a t i o n s  in pri c e s  of its 

commodities.

Another feature that will occupy a t t e n t i o n  is FELD A ' s  

rela t i o n s h i p  wit h  the s e t t l e r s  after all t heir loan r e p a y m e n t s  

have been paid. In 1977, for example, three s c h e m e s  had c o m p l e t e d  

their loan repayments. This means that F ELDA no longer has any 

^eans of e x e r c i s i n g  control over the a c t i v i t i e s  of the s e t t l e r s
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and in return the s e t t l e r s  do not re a l l y  have any o b l i g a t i o n  to 

EELDA.

As a p o v e r t y  redressal programme, F ELDA has s u c c e e d e d  in 

improving the income level of the s e t t l e r s  to that a bove the 

poverty line. For exam p l e  in 1982, oil p a l m  s e t t l e r s  e a r n e d  on 

the average $624 per month, and those in the rubber sche m e s  

obtained $403 a m onth c o m p a r e d  to the settlers' p r e v i o u s  m o n t h l y  

income of less than $100 before they joined the schemes.

However, there are l i m i t a t i o n s  under w hich F ELDA has to 

operate. First, the settlers' welfare is h e a v i l y  d e p e n d e n t  on 

world c o m m o d i t y  market prices. The present c o m m o d i t y  s i t u a t i o n  

r e sulting in d e p r e s s e d  s e t t l e r  incomes and r e d u c e d  loan 

recovery is the t e s t i m o n y  of the influence of c o m m o d i t y  prices.

Second, FELDA cannot provide land for the entire c o m m u n i t y  of 

the rural poor. Further, its target age g r o u p  is betw e e n  18 and 

35 and the e c o n o m i c a l l y  h a n d i c a p p e d  who fall outside t his age 

bracket cannot benefit f r o m  its poverty redressal programme. This 

is so because F E L D A  feels that any r e l a x a t i o n  on the u pper limit 

of age would raise do u b t s  about the very e x i stence of the sett l e r 

when he is due to receive land title.

Third, for the past 27 years of FELD A ' s  existence, the size 

of holdings p l a n t e d  with commercial crop has increased f r o m  2.4 

to 4 h e c tares in response to d e c l i n i n g  c o m m o d i t y  prices. Under 

the F ELDA type programme, a h o l d i n g  size once set beco m e s  

rather r i g i d  and inflexible. There is no scope under e x i s t i n g  

a r r a n g e m e n t s  for any e n l a r g e m e n t  of holdings.

Fourth, goo d  fertile land has become more scarce for F E L D A  to 

develop. In many states, it is b e c o m i n g  p r o g r e s s i v e l y  more and
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niore difficult to get land of suitable size a n d  inherent soil 

quality for this kind of land settlement and development.

Finally, FELDA is fac i n g  the p r o b l e m  of s e c o n d  g e n e r a t i o n  

settlers. FELDA h o l d i n g s  were d e s igned and a d j u s t e d  f r o m  time to 

"time to offer emplo y m e n t  for one worker and an income level to 

support a family. It is c o m m o n  o b s e r v a t i o n  that p o p u l a t i o n  growth 

is high and the other s e c t o r s  in the c o u n t r y  are not able to 

absorb sett l e r  d e p e n d e n t s  a f t e r  the y  leave s c h o o l . 2e One way of 

settling t his p r o b l e m  is to intensify and e x p a n d  the in-house 

draining facil i t i e s  to c a t e r  for a larger n u m b e r  of sett l e r  

dependents. The e x i s t i n g  f a c i l i t i e s  are g e a r e d  towa r d s  train i n g  

only some 1,400 s e t t l e r s  e v e r y  y e a r . 22" Some of t h e m  will find 

employment within FELDA while others will have to look for 

e iaployiDent elsewhere.

The 1984 Wat 1 anal Agricultural Policy

The M a l a y s i a n  agr i c u l t u r a l  de v e l o p m e n t  s t r a t e g i e s  are 

B^anifested in the d e c l a r e d  National Agr i c u l t u r a l  P o l i c y  (NAP) 

a n nounced in 1984. The po l i c y  is c o n s i d e r e d  a r e i n f o r c e m e n t  of 

sarlier d e v e l o p m e n t  s t r a t e g i e s  con t a i n e d  in d o c u m e n t s  s u c h  as the 

Five Year M a l a y s i a n  Develo p m e n t  Plans. It has b e e n  shown that the 

National Agricultural P o l i c y  is g e n e r a l l y  a i m e d  at c o n t i n u o u s l y  

promoting a b a l a n c e d  a g r i c ultural g r o w t h  in r e l a t i o n  to 

industrial growth. Specifically, it is a i m e d  at m a x i m i s i n g  

dgricultural income by u t i l i s i n g  national r e s o u r c e s  e f f i c i e n t l y  

and e n h a n c i n g  the a g r i cultural c o n t r i b u t i o n  to the g r o w t h  of the 

Malaysian economy.

The a g r i c ultural s t r a t e g i e s  embody a c t i v i t i e s  that will 

promote i n v e s t m e n t s  in the agricultural s e c t o r  with capital,
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modern t e c h n o l o g y  and t r a i n e d  human resources. The NAP also 

includes the de v e l o p m e n t  of s o c i o - e c o n o m i c  i n s t i t u t i o n s  that will 

not only a c c e l e r a t e  a g r i c u l t u r a l  development but also generate 

moder n i s a t i o n  and c o m m e r c i a l i s a t i o n  of a g r i c u l t u r e  and s u c h  new 

economic a c t i v i t i e s  as a g r o - b a s e d  business a n d  rural industries.

An e x a m i n a t i o n  of the NAP, makes it apparent that the 

strategies thereof are b i a s e d  in favour of t r a d i tional and 

s mallholder a g r i c ultural sector. This is j u s t i f i e d  because this 

sector is c h a r a c t e r i s e d  by low productivity, hig h  incidence of 

poverty, and w i d e s p r e a d  under-employment. The s e c t o r  e s s e n t i a l l y  

operates under a s y s t e m  of low investment and inadequate 

organisation. Even th o u g h  the traditional and sm a l l h o l d e r  

agricultural sector has m any limitations, it rema i n s  si g n i f i c a n t  

to the e c o n o m y  since it p r o v i d e s  livelihood for about half of the 

working p o p u l a t i o n  and co n t r i b u t e s  s i g n i f i c a n t l y  to the 

value of the gross d o m e s t i c  product. Further, this sec t o r  is 

c o n s t ituted p r i m a r i l y  by the Malays who are p o l i t i c a l l y  dominant. 

Their welfare and e c o n o m i c  status often have an impact on the 

general level of e c o nomic a c t i v i t y  in the country. An a c c e l e r a t e d  

development of traditional and sm a l l h o l d e r  a g r i c u l t u r e  is also 

essential for the atta i n m e n t  of the social and e c o n o m i c  goals 

envisaged in the Ne w  E c o n o m i c  Policy (NEP).

As d i s c u s s e d  in C h a p t e r s  3 and 5, M a l a y s i a ' s  agricultural  

development s t r a t e g i e s  take three major forms in the e f f o r t s  to 

increase agri c u l t u r a l  p r o d u c t i o n  and consequently, reduce 

poverty. The y  are, specifically, land development, in s i t u  

development a n d  institutional development. As d i s c u s s e d  in 

Chapter 5, land develo p m e n t  for ag r i c u l t u r e  has been a major
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®eans of d e v e l o p i n g  the physical and h u m a n  res o u r c e s  so as to 

create e m p l o y m e n t  and increase p r o d u c t i v i t y  in rural areas. There 

are various forms of land d evelopment w hich include FELDA-type 

settlement schemes, Fringe A l i e n a t i o n  and R e h a b i l i t a t i o n  Schemes, 

Youth Land Schemes, Joint Venture Estates an d  Private Estates. 

Out of all these land schemes, the F ELDA-type and the Y o u t h  Land 

Schemes are s e t t l e d  by participants.

The vari o u s  land d e v e l o p m e n t  schemes have c r e a t e d  a remarkable 

economic t r a n s f o r m a t i o n  in the rural sector. In terms of area 

developed, the F E L D A  s c h e m e s  have a c h i e v e d  s i g n i f i c a n t  success 

&s d i scussed in Chap t e r  5, while the sche m e s  d e v e l o p e d  by other 

federal a g e n c i e s  as FELCRA, RISDA, and other RDA s  are of varying 

effectiveness. The s c h e m e s  create productive employment, provide 

ownership of an e c o n o m i c - s i z e d  holding, and enhance c a p a c i t y  to 

®arn an income above that of the average M alay rural household. 

Fro m  Table 3.6, it is evident that p r o g r e s s  in land d evelopment 

das been remarkable, at ,least in terms of acre a g e  d e v e l o p m e n t  and 

quantity exported. This p r o gress has als o  brought about a 

sustained increase in p r o d u c t i v i t y  and income. Thus, land 

development and sett l e m e n t  c o n c e n t r a t i n g  u pon tree crop 

development will remain a major s t r a t e g y  in the M a l a y s i a n  

agricultural development, e s p e c i a l l y  when c r o p s  like rubber, oil 

Pal m  and c ocoa provide an e c o n o m i c a l l y  viable investment despite 

the c o m p e t i t i o n  they face in the international market.

Yn s i t u  de v e l o p m e n t  has, to a large extent, brought si g n i f i c a n t  

progress in the a g r i c ultural sector. It has e x t e n d e d  the base of 

a griculture in some parts of the rural sector, p r i m a r i l y  thro u g h  

capital i nvestment and a wide a c ceptance of n e w  t e c h n o l o g y  such
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as high y i e l d i n g  varieties, chemical f e r t i l i s e r s  a n d  pesticides, 

it has als o  improved farmers' access to capital wit h  the 

provision of incen t i v e s  s u c h  as input s u b s i d i e s  and financial and 

technical assistance. Wit h  the existence of large a reas of 

alienated agricultural land suitable for c rop production, i n  s i t u  

agriculture will continue to be an important m eans of m o d e r n i s i n g  

and d i v e r s i f y i n g  agr i c u l t u r a l  prod u c t i o n  to improve the s o c i o ­

economic s t a t u s  of the f a r m i n g  population.

Institutional de v e l o p m e n t  and improvement on the o ther hand, 

are essential p a r t i c u l a r l y  in Malaysia, because the farming  

Population, in general, are lacking in agri c u l t u r a l  f acilities 

and more often than not, encounter i m p e r f e c t i o n s  in the 

agricultural market. Institutional d e v e l o p m e n t  includes the 

Provision of e f fective agricultural support s e r v i c e s  s uch as 

extension work, training, credits, subsidies, research, 

Marketing, and processing. In Malaysia, institutional develo p m e n t  

has p r o g r e s s e d  to the extent of causing a p r o l i f e r a t i o n  of 

government agencies. Institutional d e v e l o p m e n t  should 

provide c h a n n e l s  for increased empl o y m e n t  and economic  

activities. The exi s t e n c e  of agricultural i n s t i t u t i o n s  has been 

the avenue for ac c e s s  to technical, financial, and o ther forms of 

input that improve f a r m  productivity.

C h a p t e r s  3 and 5 have shown that the q u a l i t y  of life a mong  

’the farming p o p u l a t i o n  has also improved as m a n y  farmers have had 

access to better s o c i o - e c o n o m i c  amenities. However, the 

Proportion of income increase for the M a l a y  rural population, 

excluding the s m a l l h o l d e r  s e t t l e r s  in F E L D A  schemes, is still 

less than that of the n o n - M a l a y  rural population. In fact, the
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income of a s i g n i ficant p r o p o r t i o n  of the M a l a y  rural ho u s e h o l d  

is still b e l o w  the p o v e r t y  line of S350.00 per h o u s e h o l d  per 

month. Among the smallholders, p r oducers of export c r o p s  on FELDA 

schemes have a c h i e v e d  a c o n s i d e r a b l y  higher income tha n  that of 

other p r o d u c e r s . 2 ® P addy f a r m e r s  have also e x p e r i e n c e d  increases 

in income returns, but the increase va r i e s  betw e e n  regions, 

primarily o wing to d i f f e r e n c e s  in the cost of p r o d u c t i o n  and 

input used.

Chap t e r  5 has s h o w n  that progress has been a c h i e v e d  in 

various s e g m e n t s  of the a g r i c u l t u r a l  sector. It is also evident 

that this is not suffi c i e n t  to provide a g r i c ultural empl o y m e n t  

and raise a g r i c ultural income to a s a t i s f a c t o r y  level. It cannot 

be claimed that the s t r a t e g i e s  have made a great impact on rural 

poverty, at least at the m acro level. This is so because there 

are many inherent c o n s t r a i n t s  which a d v e r s e l y  effect the 

development of the a g r i c ultural sector. While t r y i n g  to 

accelerate agricultural d e v e l o p m e n t  through land de v e l o p m e n t  (and 

settlement p r o g r a m m e s ) , the s t r ategy used has r a i s e d  some 

co n f l i c t i n g  issues. FELDA, b eing a large scale land d e v e l o p m e n t 

agency, r e q u i r e s  h e a v y  investment ex p e n d i t u r e  f r o m  public funds. 

The FELDA s c h e m e s  are more costly tha n  d e v e l o p i n g  alre a d y  

e s t a b l i s h e d  areas. The de v e l o p m e n t  cost has b een r e l a t i v e l y  high 

compared to smallh o l d e r  sc h e m e  dev e l o p e d  els e w h e r e  in S o utheast 

Asia and L a t i n  A m e r i c a . 23 Thi s  has g i v e n  rise to a conflict 

between the attai n m e n t  of employment an d  i n creased output 

objectives on one hand an d  high investment cost on the other. 

Perhaps, the same amount of public e x p e n d i t u r e  can be u s e d  for 

productive investment elsewhere, p o s s i b l y  c r e a t i n g  more
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employment, better output gains, and larger in c r e a s e s  in incomes.

As m e n t i o n e d  earlier, n e w  land d e v e l o p m e n t  b e n e f i t s  only a 

small g roup of people desp i t e  the heavy financial outlay. In the 

context of a r a p i d l y  g r o w i n g  rural population, where w i d e s p r e a d  

under-employment, u n e m p l o y m e n t  and l a n d l e s s n e s s  exist, land 

development and s e t t l e m e n t  p r o g r a m m e s  provide an immediate short 

term method of e x p a n d i n g  employment opportunities. In FELDA 

schemes, for example, an a r e a  of 5,000 acres, p r o v i d i n g  10 acres 

of land per settler, can only ab s o r b  about 400 to 500 settlers. 

Thus far, F ELDA has since its inception in 1956, s e t t l e d  only

50,000 families. Furthermore, the p e r c e n t a g e  of b e n e f i c i a r i e s  

compared to n o n - b e n e f i c i a r i e s  is still small. Therefore, m e e t i n g  

this need thro u g h  F E L D A - t y p e  schemes w ould place a t r e m e n d o u s  

strain on the a v ailable resources, both physical and financial.

As shown e a r l i e r  in C h a p t e r s  3 and 5, the land sett l e m e n t  

under FELDA provide the p a r t i c i p a n t s  with a fixed acreage. 

Because of e x p a n d i n g  households, the f i x e d  land a c r e a g e  of the 

settlers will, in the long run, be too limi t e d  to a b s o r b  the 

family labour into agri c u l t u r a l  production. This f i n a l l y  will 

lead to u n d e r - u t i l i s a t i o n  of family labour, thus c r e a t i n g  o u t ­

migration a n d  p o s s i b l y  e c o n o m i c  and social d i s l o c a t i o n s  wit h i n  

the sche m e s  and elsewhere.

Inherent in land d e v e l o p m e n t  s t r a t e g y  is the choice b e t w e e n  

the m a x i m i s a t i o n  of land p r o d u c t i v i t y  and the m a x i m i s a t i o n  of 

land d evelopment programmes, p u r e l y  f r o m  the aspect of e m p l o y m e n t  

c p p o rtunities created. Ver y  often, m a x i m i s a t i o n  of land 

prod u c t i v i t y  may lead to a n e g ative impact on employment; w h e r e a s 

m a x i misation of land d e v e l o p m e n t  programmes, may lead to a
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reversion to old p r a c t i c e s  in agricu l t u r e  and not to the desired  

objectives. It is t h e r e f o r e  felt that the choice b e t w e e n  the 

alte r n a t i v e s  a p p e a r s  to be one w hich will be more accep t a b l e  

politically, s o c i a l l y  or economically, r e g a r d l e s s  of the 

consequences.

Another area of c o n c e r n  is the m e c h a n i s a t i o n  of f a r m  

operations. M e c h a n i s a t i o n  is s aid to facilitate an increase in 

yield t h r o u g h  eff e c t i v e  a n d  timely f a r m  operations. In paddy 

cultivation, m e c h a n i s a t i o n  seems to provide an an s w e r  to the 

shortage of labour, e s p e c i a l l y  when it can hel p  to s upplement 

labour during the 'peak periods'. As has been s aid earlier, since 

the farmers are a l r e a d y  undei— employed, f a r m  m e c h a n i s a t i o n  may 

worsen the situation. F a r m  m a c h i n e s  may also lie idle a n d  undei—  

utilised d u r i n g  n o n - p e a k  periods. There will thus be a wastage 

of f arm m a c h i n e r y  at c e r t a i n  periods unless t hey can be used for 

other types of p r o d u c t i o n . 30 The d i s p l a c e m e n t  of agricultural  

labour by m e c h a n i s a t i o n  t e n d s  to create substantial social and 

economic d i s l o c a t i o n s  because the d i s p l a c e d  labour, ma i n l y  the 

aged and th e  poo r l y  e d u c a t e d  is, in most c ases not r e a d i l y  

absorbed into o ther sectors. Further, the r i s i n g  c osts of 

p r oduction c a u s e d  by the m e c h a n i s a t i o n  of agriculture, a f f e c t s  

the income r e t u r n s  of the p r o d u c e r s , 31

The f o l l o w i n g  sh o u l d  be p u r s u e d  to s u c c e s s f u l l y  implement the 

agricultural develo p m e n t  strategies.

Land Development
Though M a l a y s i a n  p r i m a r y  c o m m o d i t i e s  may be a d v e r s e l y  

a f f ected by u n f a v o u r a b l e  export prices an d  e x c essive c o m p e t i t i o n  

from other p r o d u c i n g  c o u n t r i e s  and synthetics, rubber, oil p a l m
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and cocoa, are still a n  e c o n o m i c a l l y  viable investment. The 

e x pansion of t h e i r  c u l t i v a t i o n  through land de v e l o p m e n t  will 

remain important in the future. It will be an important source 

of government revenue and, when dev e l o p e d  on s m a l l h o l d e r  basis 

through n e w  land d e v e l o p m e n t  an d  settlement, will raise the poor 

to m i d d l e - c l a s s  levels an d  sust a i n  the present political 

stability. However, given the objectives of the HEP, an d  the NAP 

and the p r o d u c t i v i t y - v e r s u s - e q u i t y  consideration, land 

development sho u l d  do more than just provide fore i g n  exchange 

earnings and benefit only on a small p r o p o r t i o n  of the rural 

population. It is t h e refore nec e s s a r y  that land d e v e l o p m e n t  

p r ogrammes be d e s i g n e d  to a b s o r b  more s e t t l e r s  with s m a l l e r  far m  

size and lower, but still above average, income. Further, land 

development can also be used as a means of p r o m o t i n g  g roup 

farming thro u g h  w h i c h  more settlers can be absorbed. G r o u p  

farming has great potential as a g r assroot channel for 

f a c i l itating t e c h n o l o g y  transfer, e x t e n s i o n  an d  t r a i n i n g  

programmes, d e l i v e r y  credit, and other f a r m  support services. 

This may be u sed as an a lternative s t r a t e g y  for r e d u c i n g  the 

e x i sting p o v e r t y  and other s o c i o - e c o n o m i c  problems. It will not 

only benefit a larger p r o p o r t i o n  of the p o p u l a t i o n  but also 

facilitate a more e q u itable use of public funds for social, 

economic, and political ends. It may also solve the p r o b l e m  of 

scarce land r e s o u r c e s  and the lack of public funds.

Two additional ways of a c c e l e r a t i n g  agr i c u l t u r a l  d e v e l o p m e n t  

are by imp r o v i n g  the q u a l i t y  of the land a l r e a d y  in f arms and 

by b r i n g i n g  a dditional land into cultivation.

The q u e s t i o n  is not whet h e r  to improve and e x p a n d  the land
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base for agriculture. Instead, the important q u e s t i o n s  are 

where this s h o u l d  be done a n d  how. In m a k i n g  these decisions, the 

relative cost of d i f f e r e n t  kinds of land i mprovement a n d  the 

length of time before e a c h  ca n  be c o m p l e t e d  and become produ c t i v e 

are important considerations.

For the immediate future, investment to improve good land no w 

being c u l t i v a t e d  is the most pr o m i s i n g  approach. This involves 

improvements to retain rainfall and to increase the e f f i c i e n c y  of 

and the improvement of the exist i n g  i r r i g a t i o n  d i s t r i b u t i o n  

systems and p r o v i s i o n s  for drainage. On a long t e r m  basis, the 

opening of ne w  land and the tapp i n g  of n e w  w ater r e s o u r c e s  offer 

wide o p p o r t u n i t i e s  for e x p a n d i n g  agri c u l t u r a l  production. 

However, the b r i n g i n g  into c u l t i v a t i o n  of s i z e a b l e  a r e a s  of new 

land involves c o s t l y  investments in r oads and other

c o m munity facilities, s e r v i c e s  and a s s i s t a n c e  to s e t t l e r s  in 

clearing, and sometimes, c o n s t r u c t i n g  i r r i g a t i o n  and drainage 

systems as well. These are essential p a r t s  of a pro g r a m m e  to 

bring n e w  land into cultivation. Since h eavy in v e s t m e n t s  and 

l o ng-term f i n a n c i n g  are r e q u i r e d  for such projects, a l o n g  wit h  a 

great deal of a d m i n i s t r a t i v e  m a c h i n e r y  and o r g a n i s a t i o n a l  effort, 

it is e x t r e m e l y  important that they be u n d e r t a k e n  only after 

competent s u r v e y s  of the s oils and water resources, and 

appra i s a l s  of the p r o j e c t ' s  e c o nomic an d  a d m i n i s t r a t i v e

feasibility, have been made. Man y  large p r o j e c t s  have been 

started p r e m a t u r e l y  and have become a political bu r d e n  to the 

government, a d i s a p p o i n t m e n t  to the f a r m  settlers, and a seri o u s  

waste of sca r c e  investment funds w hich c o u l d  have brought much 

Higher r e t u r n s  had t h e y  been use d  for i n c r e a s i n g  the p r o d u c t i v e
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capacity of lands a l r e a d y  b eing cultivated.

Where a farmer d e p e n d s  e n t i r e l y  on rainfall, the productive 

capacity of his land can o f t e n  be i n creased by vari o u s  types of 

terracing, land levelling, water run-off c o n t r o l s  a n d  drainage 

facilities. S u c h  land i m p r o v e m e n t s  are d e s i g n e d  to increase the 

water holding c a p a c i t y  of the soil in order to conserve moisture, 

or to provide for drain a g e  du r i n g  seas o n s  w hen there is too much 

water. C u r r e n t l y  muc h  f a r m  land needs drainage. This ca n  s e l d o m  

be s a t i s f a c t o r i l y  a r r a n g e d  by one farmer a c t i n g  alone. In most 

cases a w ider s y s t e m  is required, s e r v i n g  many farmers. Land 

improvements of this sort can often be made at r e l a t i v e l y  low 

cash cost by u s i n g  local m a n power and draft a n i m a l s  at slack 

seasons of the year.

Similarly, there are man y  areas wit h  ample o p p o r t u n i t i e s  

for s m a l l -scale i r r i g a t i o n  development, where farmers c a n  build 

their own i r r i g a t i o n  s y s t e m s  with only a little outside help by 

draw i n g  water f r o m  s h a l l o w  wells or by d i v e r s i o n  of a stream. The 

example of the gover n m e n t  of several A f r i c a n  c o u n t r i e s  in 

e n c o u r a g i n g  farmers to do this is worth e m u l a t i n g . 32 T h erefore 

with p o p u l a t i o n  growth, e x p a n s i o n  of land is important for the 

future, but e f f o r t s  to improve land a l r e a d y  in c u l t i v a t i o n  should 

not be n e g l e c t e d  in fa v o u r  of the more g l a m o r o u s  n e w  lands 

programmes.

The major a r g ument in favour of b r i n g i n g  n e w  lands under 

c u l t i v a t i o n  is that the y  e x t e n d  the physical base for a g r i c u l t u r e  

in the long-run. N e w  large i r rigation s c h e m e s  take 5 to 10 years 

or more to be c o n s t r u c t e d  an d  then a n o t h e r  10 years or so before 

the n e w  s e t t l e r s  have d e v e l o p e d  an i n tensive a n d  well b a l a n c e d
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farming s y s t e m  to make full and e f ficient use of the n e w  land and 

water resources. For the immediate years ahead, by far the 

greatest increase in foo d  p r o d u c t i o n  will have to come 

from the lands a l r e a d y  in cultivation.

However, a n o t h e r  a r g u m e n t  for p r o g r a m m e s  to d e v e l o p  n e w  lands 

rests upon the fact that it is o ften easier to introduce n e w  

farming s y s t e m s  and o ther c h a n g e s  in n e w  f a r m i n g  a r e a s  t h a n  in 

°ld e s t a b l i s h e d  ones beca u s e  m any t raditional o b s t a c l e s  are 

absent in n e w  areas. N e w  t y p e s  of farming on these lands, ne w 

types of e x t e n s i o n  s e r v i c e s  and credit a n d  co o p e r a t i v e  

organisation, and n e w  i n c e n t i v e s  guiding f a r m e r s  and v i l l a g e s 

towards a more m o d e r n  s y s t e m  of p r o d u c t i o n  an d  local c o m m u n i t y  

organisation, can provide a d e m o n s t r a t i o n  f r o m  which the whole 

country ca n  benefit. At the same time however, the cost of such 

compr e h e n s i v e  p r o j e c t s  is very high. However, in the M a l a y s i a n  

context, it w o u l d  be more a d v a n t a g e o u s  to the c o u n t r y  to utilise 

the h e a v y  i nvestment f u n d s  ne e d e d  to ope n  n e w  lands for 

c u l t i v a t i o n  to increase a g r i c u l t u r a l  p r o d u c t i o n  on lands a l r e a d y  

In farms and d e l a y  the more a m b i t i o u s  n e w  s c h e m e s  until later 

date. It is important the r e f o r e  that long-range p r o j e c t s  do not 

divert a t t e n t i o n  f r o m  o p p o r t u n i t i e s  to improve the q u a l i t y  of 

land a l r e a d y  being f a r m e d  p a r t i c u l a r l y  in the MUDA an d  KE M U B U  

Regions. T h e i r  p r o d u c t i v e  c a p a c i t y  ca n  be v a s t l y  inc r e a s e d  

whether n e w  lands are brought into c u l t i v a t i o n  or not. The cost 

is lower, an d  the r e t u r n  can come muc h  more quickly. S e l d o m  can 

the land area of a c o u n t r y  be doubled, or e v e n  i n c r e a s e d  by 50% 

t h r o u g h  d e v e l o p i n g  n e w  lands, but it is o f t e n  possi b l e  to 

increase y i e l d s  by 50% or even to double the y i e l d s  of the crops
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on the e x i s t i n g  l a n d . 33 

5ew Technology in Farming
There s e e m s  to have a wide ga p  b e t w e e n  t e c h n o l o g y  r e s u l t i n g  

from r e s e a r c h  and the useful a p p l i c a t i o n s  thereof w hich  

explains the farmers' lack of response an d  r e s i s t a n c e  thereto. 

Therefore it is important that modern t e c h n o l o g y  s h o u l d  be 

adaptable to local conditions, ta k i n g  into c o n s i d e r a t i o n  the geo- 

climatic as well as s o c i o - e c o n o m i c  c o n s t r a i n t s  p r e d o m i n a n t  in the 

areas in which the t e c h n o l o g y  is to be applied. It s h o u l d  be 

a p p r o p r i a t e l y  ada p t a b l e  on small farms as thi s  will a l l o w  for 

®ore efficient a n d  e c o n o m i c  u t i l i s a t i o n  of f a r m  resources. The 

t echnology must not only be suitable for a d o p t i o n  by small 

farmers but must also minim i s e  the d i s p l a c e m e n t  of labour. 

Finally, a l t h o u g h  there is a need for n e w  and a p p r o p r i a t e  

technology, the i n t r o d u c t i o n  thereof has a wider implication. The 

government must gua r a n t e e  t heir a c c e s s i b i l i t y  to all farmers; 

otherwise, techn o l o g i c a l  d e v e l o p m e n t  will create n e w  issues such 

as wider inequ a l i t y  a mong farmers a n d  this c o u l d  result in social 

instability.

Production Incentives
P r esently the g overnment is p r o v i d i n g  i n c e n t i v e s  to farm e r s  

in the forms of input subsidies, g u a r a n t e e d  product prices, a 

better land tenure s y s t e m  and tax policies. These incen t i v e s  

should be e x p a n d e d  in terms of alloc a t i v e  e f f i c i e n c y  a n d  equity. 

In this way, the e x p a n s i o n  of p r o g r a m m e s  s u c h  as d o u b l e ­

c r o pping of paddy, c r o p  diversification, i n c l u d i n g  r e p l a n t i n g  and 

r e h a b i l i t a t i o n  and the a d o p t i o n  of n e w  e c o n o m i c  a c t i v i t i e s  will 

be enhanced.
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Evidence s h o w s  that the present p r o d u c t i o n  i ncentives are 

inadequate. The a c c u s a t i o n  that M a l a y s i a n  farm e r s  are having  

SlJbsidy m e n t a l i t y  is far f r o m  j u s t i f i e d  because, as we have seen, 

^he agricultural s e c t o r  has for a long time, made many s a c r i f i c e s 

^Qr the n on-agricul tural sector. The time is right for other 

Sectors to mate a re t u r n  c o n t r i b u t i o n  to a g r i c u l t u r e  thro u g h  budget 

^ " a l l o c a t i o n s  in favour of agri c u l t u r a l  production, 

institutional Development
Many a g r i c ultural d e v e l o p m e n t  i n s t i t u t i o n s  have been

established, not without some duplication. Thi s  has not only 

^ f a c t e d  m anagement but has als o  r e s ulted in wastage w hich c o u l d  

have been a v o i d e d  if an i n t e g r a t e d  programme and a p p r o a c h  in 

s°lving f a r m e r ' s  p r o b l e m s  had b een a d o p t e d  in the past. It is 

therefore p r o p o s e d  that the a g e n c i e s  sh o u l d  w o r k  t o g e t h e r  in a 

c°Ordinated and i n tegrated manner so that a g r a r i a n  p r o b l e m s  are 

Solved s y s t e m a t i c a l l y  and pragmatically. This ca n  be done by ha v i n g  

effective and meaningful linkage betw e e n  the a g e n c i e s  concerned, 

whiCh must operate on the b asis of con c e n s u s  of h o w  best to bring 

abOut development. By this way, d u p l i c a t i o n  of e f f o r t s  and 

cOïapetition can be m i n i m i s e d  a n d  farmers w o u l d  at the same time, 

^ehefit f r o m  e f f icient s e r v i c e s  and eff e c t i v e  guidance towa r d s  

Modernisât ion. To achieve this, the g o vernment must u r g e n t l y  

^l&n and s t r e a m l i n e  the p r o g r a m m e s  of the vari o u s  a g e n c i e s  

^hd e n courage t h e m  to become a more s t r u c t u r e d  set of

c lient oriented' i n s t i t u t i o n s  a c t i n g  as a nerve centre for 

farm i n g  activities. The i n t e n s i f i c a t i o n  of

integrated agr i c u l t u r a l  d e v e l o p m e n t  p r o g r a m m e s  can also bring

469



about institutional c o o p e r a t i o n  and coordination. All these 

programmes would initiate a p r o g r essive rural str u c t u r e  thro u g h  

viable and d y n a m i c  s o c i o - e c o n o m i c  i n s t i t u t i o n s  in the 

agricultural a reas to b ring about development.

Rural I n d u s t r i a l i s a t i o n

The a v a i l a b i l i t y  of a wide range of agr i c u l t u r a l  p r o d u c t s  

offers c o n s i d e r a b l e  scope for investment which c o u l d  t r a n s f o r m  

t h e m  into c o m m e r c i a l l y  viable products. Further, the agricultural 

sector could als o  m a i n t a i n  a regular s u p p l y  to reduce the 

inherent p r o b l e m s  a s s o c i a t e d  with i r regular sup p l y  of r a w  

materials. G iven this potential, it is imperative that the 

government exploit this s e c t o r  by m a i n t a i n i n g  a better dispersal 

of industries into rural areas which have r e v e a l e d  a higher 

c apability of p r o v i d i n g  e m p l o y m e n t  as c o m p a r e d  to agriculture. 

It is therefore n e c e s s a r y  that m o b i l i s a t i o n  of r e s o u r c e s  towards  

this end be able to provide potential e m p l o y m e n t  and capital 

investment for the benefit of the agr i c u l t u r a l  se c t o r  and the 

economy as a whole. Moreover, the o u t - m i g r a t i o n  of rural youth to 

urban cent r e s  in s e a r c h  of better e m ployment o p p o r t u n i t i e s  c a n  be 

minimised.

The d e v e l opment of a g r o - b a s e d  and food b a s e d  indus t r i e s  to 

promote rural i n d u s t r i a l i s a t i o n  would require heavy comm i t m e n t  

fro m  the gover n m e n t  e s p e c i a l l y  in terms of p r o v i d i n g  ince n t i v e s  

and financial support. A l t h o u g h  the NEP has d i c t a t e d  thi s  as a 

policy, its a d e q u a c y  is questionable. This is so because the 

location of a n y  indus t r y  is d e t e r m i n e d  by e c o n o m i c  factors, 

industries will not locate t h e m s e l v e s  in rural a reas without 

sufficient a t t r a c t i o n s  or benefits.
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Finally, the National Agricultural P o l i c y  with vari o u s  

strategies for the de v e l o p m e n t  of the a g r i c ultural sec t o r  n eed to 

be improved f r o m  time to time. The c o n t i n u a t i o n  of these 

strategies is important as they c arry social, e c o nomic and 

Political o v e r t o n e s  and to a large extent, have p r o m o t e d  

agricultural (and economic) growth, social s e c u r i t y  and political 

stability in the country. It is evident that without g o vernment 

and public support the d e v e l o p m e n t  of a g r i c u l t u r e  will be 

hampered because the s a i d  s t r a t e g i e s  require full c ommitment 

from the g overnment a n d  d e m a n d  greater public s e c t o r  support and 

the c o u n t r y ' s  a v a i l a b l e  resources. The t e n d e n c y  to de p e n d  on 

support may in the end, be u n h e a l t h y  and affect the growth in the 

agricultural s e c t o r  when r e s o u r c e s  become limited. However, at 

present, s uch a d e p e n d e n c y  is jus t i f i e d  on the premise that the 

agricultural se c t o r  had made many sacri f i c e s  and c o n t r i b u t i o n s  to 

the develo p m e n t  of thi s  country.

The g o v e r n m e n t ' s  p o l i c i e s  an d  a c t i v i t i e s  can be p l a n n e d  but 

agricultural p r o d u c t i o n  cannot, except in an indirect f a s h i o n  be 

so planned. The g o v e r n m e n t ' s  p o l icies and a c t i v i t i e s  are 

therefore incomplete. It is thu s  imperative that private c i t i z e n s  

that is, f a r m e r s  should p lay a greater role in u s i n g  the 

facilities made ava i l a b l e  by the government. It is the farmers 

who make the critical d e c i s i o n s  about what c r o p s  to grow, the

Methods to use, the credit to employ, and h o w  muc h  of their

produce to market. T h e refore for greatest p r o d u c t i v i t y these

d e cisions must be left to f a r m e r s  because of the wide v a r i a t i o n s  

in natural c o n d i t i o n s  b oth b e t w e e n  and w i t h i n  individual farms. 

In the M a l a y s i a n  context, the d i s t r i b u t i o n  of muc h  of f a r m
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produce and of f a r m  s u p p l i e s  and equipment is e f f e c t e d  by private 

merchants. Governmental credit n ever c o m p l e t e l y  r e p l a c e s  private 

lending. 3e

E x p e r iences in c o u n t r i e s  where the rate of g r o w t h  of 

agricultural p r o d u c t i v i t y  is high e s t  are i n v a r i a b l y  the c o u n t r i e s  

that are not trying d o g m a t i c a l l y  to be ei t h e r  'private 

suterprise' or 'socialist,' but co u n t r i e s  that rec o g n i s e  that 

agriculture is, and must be, both private an d  p u b l i c . 3S 

Agricultural Planning should be by Agricultural Regions

The estab l i s h m e n t  of the various Regional Develo p m e n t  

Authorities in Malaysia p o i n t s  to the fact that a n y  overall plan 

for agricultural de v e l o p m e n t  in a country n eeds to be made up of 

separate plans for di f f e r e n t  agricultural r e g i o n s  within 

the country. The m e a s u r e s  to spur a g r i c u l t u r a l  develo p m e n t 

Usually need to vary e n o r m o u s l y  f r o m  one reg i o n  to another. Some 

regions are p o t e n t i a l l y  more produ c t i v e  tha n  o t h e r s  and the needs 

of the coun t r y  at a p a r t i c u l a r  time may be suc h  that i n c r e a s i n g  

Production of s p e c i f i c  c r o p  or l i v estock products, found in 

certain regions but not in others, ma y  be c o n s i d e r e d  most 

important. Meanwhile, people in the poorer r e g i o n s  feel the y  have 

as much right to public f a c i l i t i e s  as anyone else. This conflict 

can be redu c e d  by d e v e l o p i n g  different k i n d s  of p l a n s  for 

different regions.

Production and Marketing Problems

The mai n  p r o b l e m  f aced by most agri c u l t u r a l  p r o d u c i n g  

countries is that of t r a n s p o r t a t i o n  and m a r k e t i n g  

facilities. The agri c u l t u r a l  potential of a c o u n t r y  is 

d etermined by the m a r k e t a b i l i t y  of its product that is w h e t h e r
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what it can g r o w  can be p r o f i t a b l y  sold. This potential, 

however, can be c h a n g e d  by i m proving t r a n s p o r t a t i o n  and m a r k e t i n g  

facilities. Until this is done, the d evelopment of e ach r e g i o n  is 

limited by its markets. To determine these r e q u i r e s  e s t i m a t e s  of 

the probable de m a n d  for s e l e c t e d  c rops and liv e s t o c k  p r o d u c t s  and 

the geographical l o c a t i o n  of these dema n d s  e i t h e r  within the 

country or abroad.

Increasing Production versus Increasing the Profitability of 

Farming

In order to increase the income of the farmers, the o b j ective 

of each f a r m  o p e rator is not to achieve m a x i m u m  physical 

p r oduction within any one c r o p  or livestock e n terprise but the 

m a x i m u m  margin of r e t u r n s  over costs for his f a r m  b u s iness as a 

whole. Farmers do not r e a l l y  care whether the y  g r o w  rice or 

tobacco, or rubber or oil palm. If it is more prof i t a b l e  to 

farmers to g r o w  tobacco, that is what they will do. If they 

are correct in their j u dgement about relative c o s t s  and retu r n s  

they are doing more for agricultural development than if the y  had 

done what the p l a n n e r s  hoped they would. Therefore, the 

government cannot influence the amount of s e l e c t e d  c o m m o d i t i e s  

that farmers produce. It ca n  do this by the p o l i c i e s  it a d o p t s  

aff e c t i n g  prices and by its a l l o c a t i o n  of r e s e a r c h  effort to 

s e l ected c rops and livestock, or by having its e x t e n s i o n  work e r s  

put special e m p h a s i s  on them, but this can be s uccessful o n l y  if 

the price r e l a t i o n s h i p s  are favourable.

Agricultural Investments Require Time To Become Productive 

Large i r rigation s c h e m e s  as in K edah an d  K e l a n t a n  t o o k  m any 

years to become f ully effective. The open i n g  up of n e w  land

-  473 -



developments t akes at least 6 to 7 years before the farm e r s  can 

taste the fruits of t h e i r  labour. R e s e a r c h  s t a t i o n s  must be 

efficiently o p e r a t e d  over a pe r i o d  of y ears before their

experiments s u c c e e d  and are t e s t e d  to the point where farmers can 

have c o nfidence in the n e w  meth o d s  the y  provide. E x t e n s i o n  

services have to operate for several years before farm e r s  gain 

confidence in them, par t l y  because it takes each e x t e n s i o n  worker 

several years on the job to become r e a l l y  co m p e t e n t  a n d  to 

deserve the farmers confidence. Therefore, p lans for agricultural 

development must be fax— sighted. They must foresee n eeds in the 

future and get s t a r t e d  wit h  investments that requ i r e  a nu m b e r  of 

years to pay off. On the other hand, p lans for agricultural 

development are al w a y s  likely to be more s o u n d l y  based if they 

are drawn up with full knowledge of what the judgement of 

farmers are as to what t h e y  need in order to move ahead.

Finally, p l a n n i n g  for agricultural d e v e l o p m e n t  sho u l d  be a

continuous process. A g r i c ultural polic i e s  sh o u l d  be r e v i e w e d  as 

and when necessary. An e x a m p l e  is p r o v i d e d  by the land r e f o r m  

Measures that e s t a b l i s h  the c o n d i t i o n s  of tenure under which 

farmers operate. As p r o p o s e d  earlier, at one point in time it may 

be wise for a c o u n t r y  to limit the size of agr i c u l t u r a l  h o l d i n g s  

fo a chosen m a x i m u m  in order to break up 'feudal' p a t t e r n s  of

land hold i n g  and increase ince n t i v e s  to the individual ope r a t o r s

°f smal l e r  farms. But a time f r e q u e n t l y  comes w h e n  c h a n g e s  in 

agricultural t e c h n o l o g y  an d  incre a s i n g  o f f - f a r m  empl o y m e n t  

o p p o rtunities make it wise to mod i f y  this policy. No po l i c y  

should be r e g a r d e d  as permanent, nor s h o u l d  a c o u n t r y  refr a i n  

f rom e s t a b l i s h i n g  a p a r t i c u l a r  po l i c y  whe n  it is needed just
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because it will have to be c h a n g e d  later.

Thus the key in national p l a n n i n g  in a g r i c u l t u r e  is a 

■thorough u n d e r s t a n d i n g  of a g r i c ulture an d  of agricultural  

development. G o o d  p lans can n ever be made by c o m p r o m i s e s  a mong  

specialists e ach of w h o m  r e a l l y  unders t a n d s  only his own part of 

"tbe task. Eac h  s p ecialist who p a r t i c i p a t e s  in p l a n n i n g  needs a 

general u n d e r s t a n d i n g  of the whole ag r i c u l t u r e  a n d  agricultural  

development. 3 'r
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COFCLUSIOff

The land tenure systems, the land laws, land use an d  the 

National Agricultural P o l i c y  extant in M a l a y s i a  t oday has been 

traced in this study, to t h e i r  origins in the systems, laws and 

agricultural p o l i c i e s  i n t r o d u c e d  by the B r i t i s h  colonial regime 

from the late 18th c e n t u r y  until Independence in 1957. Thi s  has 

teen done to s h o w  h o w  the laws, institutions, p r a c t i c e s  and 

Policies of the B r i t i s h  shaped, and c o n t i n u e d  to shape, their 

contemporary c o u n t e r p a r t s  lon g  a fter independence as legislators, 

Policy makers a n d  a d m i n i s t r a t o r s  as they attempt to mo d i f y  t h e m  

to suit the n e w  conditions, n eeds and a s p i r a t i o n s  of c o n t e m p o r a r y  

Malaysia. In d oing so, the s t u d y  has identified the s t r e n g t h s  and 

we a knesses of the dif f e r e n t  l e g i s lations r e l a t i n g  to land - the 

National Land Code 1965, the vari o u s  M a l a y  R e s e r v a t i o n s  

Enactments, the Padi C u l t i v a t o r s  Act, 1967, the Land (Group 

Settlement Areas) Act, 1960, the Land A c q u i s i t i o n  Act, 1960, the 

National C o n s o l i d a t i o n  and R e h a b i l i t a t i o n  Act, 1966 and the Small 

Estates (Distribution) Act, 1955 a m o n g  ot h e r s  - a n d  the 

difficulties e n c o u n t e r e d  in en f o r c i n g  t heir provisions. The 

study has also e x a m i n e d  the vari o u s  p r o b l e m s  - p r o d u c e d  as well 

as p o l i c y - g e n e r a t e d  - faced by the i m p l e m e n t i n g  a g e n c i e s  in 

discharging t h e i r  land a d m i n i s t r a t i o n  and land de v e l o p m e n t  

functions.

Modern land law and land a d m i n i s t r a t i o n  in M a l a y s i a  have 

their b e g i n n i n g s  in the T o r r e n s  s y s t e m  of land r e g i s t r a t i o n  

introduced into the c o u n t r y  by the B r i t i s h  in. 1896. The B r i t i s h  

introduced the n e w  s y s t e m  for two reasons. First, t hey d e s i r e d
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"to facilitate the e c o n o m i c  d evelopment of the t e r r i t o r y  t h r o u g h  

an organised s y s t e m  of land management by way of legally 

registered land h o l d i n g s  w h i c h  w ould replace the e x i s t i n g  M alay 

tenurial s y s t e m  that they c o n s i d e r e d  d i s o r g a n i s e d  and

unsystematic. Second, the B r i t i s h  d e s i r e d  the income in revenue 

that would be g e n e r a t e d  by a s ound and ef f i c i e n t  s y s t e m  of land 

administrati on. With the T o r r e n s  system, the B r i t i s h  intro d u c e d 

into the c o u n t r y  the n o t i o n  of 'absolute' o w n e r s h i p  of land by 

Pr ivate individuals. Currently, the notion of priv a t e  o w n e r s h i p  

0;f land and its concomitant, s e c u r i t y  of tenure, has its b a s i s  in 

^nticle 13 of the M a l a y s i a n  C o n s t i t u t i o n  w hich p r e v e n t s  the 

eXecutive f r o m  a c t i n g  a r b i t r a r i l y  in r e l a t i o n  t h e r e t o  an d  in

nccordance with a law e n a c t e d  by Parliament. Thus private 

Property is p r o t e c t e d  agai n s t  executive a c t i o n  but not against 

^■Sgislat ion. Hence, the L and Ac q u i s i t i o n  Act, 1960 e m p o w e r s  the 

government to acquire an y  p r o p e r t y  c o m p u l s o r i l y  for public 

Purposes subject to the c o n d i t i o n  that the owner thereof is paid 

abequate compensation' w hich has been j u d i c i a l l y  d e f i n e d  as 

aPproximating the market value which is, if necessary, to be

determined by the Courts. The ri g h t s  of the priv a t e  owner of land

are thus b a l a n c e d  against the rights of the c o m m u n i t y  with a

s H g h t  bias in favour of the community.

A further point about private o w n e r s h i p  of land in M a l aysia 

that it is not a b s olute eve n  if the Lan d  A c q u i s i t i o n  Act is 

a°t involved. For the fact is that what the individual (in whose 

hame the title to a piece of land is registered) a c q u i r e s  is not 

°Wnership s t r i c t u  s e n s u  but 'tenure' f r o m  the state. He h olds the 

Pr operty subject to his f u l f i l l i n g  the c o n d i t i o n s  - e x p r e s s  a n d
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implied - to w h i c h  the land is made subject upo n  a l i e n a t i o n  to 

him. Failure to do so - for example, to pay the p r e s c r i b e d  annual 

quit rent or to use it for the p r e s c r i b e d  use - r e n d e r s  it liable 

to forfeiture. In addition, the National Land Code <NLC> imposes 

various r e s t r i c t i o n s  on his right to use the land or a n y t h i n g  

that is found ther e o n  or t h e r e i n  as he deems fit. For instance, 

he has no right to m i n e r a l s  or oil d e p o s i t s  in his land or to 

Remove r ock material as d e f i n e d  by the NLC f r o m  his land without 

a permit. Also, his land can be subject to e a s e m e n t s  w h e t h e r  of 

r ight or of access. Again, thi s  r e f lects the attempt to balance 

the rights of the individual against the ri g h t s  of the c o m m u n i t y  

to benefit f r o m  the land in question.

Desiring to maximise p r o f i t s  f r o m  a g r i c u l t u r e  and mining, the 

British colonial regime a d o p t e d  a very liberal and flexible 

Policy of a l i e n a t i n g  land to the non-M a l a y s  w hich led to the loss 

Qf Malay lands by sale to the non-Malays. When the B r i t i s h  

realised this, they i n t r o d u c e d  the M alay R e s e r v a t i o n s  E n a c t m e n t s  

in the FMS and later in the other Malay s t a t e s  to s t e m  the 

'transfer of M alay land to the other races. This prote c t i v e  po l i c y 

in respect of M alay land o w n e r s h i p  thro u g h  the M a l a y  R e s e r v a t i o n s  

Enactments w hich have e n d u r e d  to the present, e n s u r e d  and 

continues to ensure, that the Ma l a y s  do r e t a i n  o w n e r s h i p  of a 

certain perce n t a g e  of land in their own motherland. This 

Protective p o l i c y  w hich has b een s t r e n g t h e n  by Article 89 of the 

Malaysian C o n s t i t u t i o n  a f f e c t e d  a n d  still a f f e c t s  the p a t t e r n  of 

iand o w n e r s h i p  in the country; Malays today own about 35% of all 

a lienated land in P e n i n s u l a r  Malaysia. Without this policy, the 

hon-Malays w o u l d  have o wned more than 65% t hey n o w  do. The non-
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*klays may v i e w  the r e s e r v e d  lands po l i c y  as p o l i t i c a l l y  or 

racially biased but without it, the Ma l a y s  w o u l d  p r o b a b l y  have 

been r e n d e r e d  landless in t h e i r  own country. Be that as it may, 

the i nstitution of M a l a y  r e s e r v e s  is not, as d i s c u s s e d  in Chap t e r  

without its d i s a d v a n t a g e s  but it is, on the whole, 

i r r e p l a c e a b l e .

Inextricable f r o m  the M a l a y  r e s e r v a t i o n  p o l i c y  have bee n  the 

efforts of both the colonial an d  present governments, to ensure 

that Ma l a y s  p r o d u c e d  eno u g h  food for the c o u n t r y ' s  i n creasing 

Population. The attempt to make the Malays the food p r o d u c e r s  of 

the c o u n t r y  has b een i n s t i t u t i o n a l i s e d  by the National 

Agricultural Policy of 1984 w h e r e b y  an 80% s e l f - s u f f i c i e n c y  in 

rice is targetted. This has a d v e r s e l y  a f f e c t e d  the p a t t e r n  of 

i&nd o w n e r s h i p  a m o n g  the Malays; Malay land o w n e r s h i p  is 

Ooncentrated in the p o v e r t y - s t r i c k e n  agricultural parts of the 

oountry. By contrast, the n o n - M a l a y s  occupy u r b a n  a reas where 

they own land which is v a l u a b l e  for industrial, c o mmercial or 

residential purposes. The imbalance in the o w n e r s h i p  of rural and 

Urban land a l o n g  racial lines is c l e a r l y  to the e c o nomic 

detriment of the Malays. The g o v e r n m e n t ' s  effort to corr e c t  the 

imbalance by d i s t r i b u t i n g  land t h r o u g h  p l a n n e d  F E L D A  s c h e m e s  have 

hot been able to change the e x i s t i n g  p a t t e r n  of land o w n e r s h i p  

between the Ma l a y s  and the non-Malays. The Ma l a y s  still suffer 

the d i s a d v a n t a g e  of o w n i n g  e c o n o m i c a l l y  less valuable land a n d  by 

Comparison to the non-Malays' h o l d i n g s  in the industrial and 

commercial areas.

G iven the e x i s t i n g  p a t t e r n  of land o w n e r s h i p  a l o n g  racial 

tines, a n y  pr o g r a m m e  to r e f o r m  it will n e c e s s a r i l y  ap p e a r
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to d i s c r iminate against the non-Malays. Any s u c h  r e f o r m  programme 

Will u n d o u b t e d l y  be f i e r c e l y  opposed by the n o n - M a l a y s  but 

failure to launch the same will m e r e l y  p e r p e t u a t e  the e x i sting 

inequities a long racial lines. The political will that is

rsquired to implement suc h  a radical, a n d  p o t e n t i a l l y  explosive, 

rs f o r m  pro g r a m m e  has yet to be manifested.

During the period of B r i t i s h  colonial rule, there were as

^ n y  laws g o v e r n i n g  land m a t t e r s  as there were a d m i n i s t r a t i v e

units (the FMS, S t r a i t s  Settlements, UMS) - a s i t u a t i o n  which 

persisted even a f t e r  the F e d e r a t i o n  in 1896 an d  Independence

1957. The colonial regime, c o n c e r n e d  p r i m a r i l y  wit h  e x p l o i t i n g  

different p arts of the c o u n t r y  for different purposes, c ould  

tolerate this. However, w ith independence, the d e v e l o p m e n t  of the 

country had to be vie w e d  and u n d e r t a k e n  as a whole. Thi s  r e n dered 

imperative a u n i f o r m  land law and a u n i f o r m  land a d m i n i s t r a t i o n  

sy stem to facilitate land d e v e l opment as a m e a n s  of national 

d e v e l o p m e n t .

Accordingly, v a r i o u s  state land laws were u n i f i e d  t h r o u g h  the 

formulation and e n a ctment of the NLC, 1965. The NLC was a d o p t e d  

^ i n l y  for the purp o s e  of s e r v i n g  the r e q u i r e m e n t s  of the 

National develo p m e n t  p r o g r a m m e s  u nder the v a r i o u s  Ma l a y a  and 

later M a l aysia E c o nomic De v e l o p m e n t  Plans and finally, the Ne w  

Economic Policy. However, the N L C  has not b een e n t i r e l y  

successful in e n s u r i n g  u n i f o r m i t y  of land p o l i c y  in all the 

states because land is a s tate matter u n d e r  the M a l a y s i a n  

Constitution an d  e a c h  state gu a r d s  this right jealously. 

Accordingly, the NL C  d oes not lay down any land policies; these 

are left to the d i s c r e t i o n  of eac h  state. As a result, di f f e r e n t
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states have different p o l i c i e s  on a v a r i e t y  of land matt e r s  such

as land alienation, land conversion, s u b - d i v i s i o n and

amalgamati on, leases, t e m p o r a r y o c c u p a t i o n licences, the

selection of c a n d i d a t e s for land d e v e l opment s c h e m e s  and the

choice of s p e cific d e v e l o p m e n t  programmes. Nor are these p o l icies 

clearly defi n e d  in all the s t a t e s  for onl y  Pahang, Negri S e m b i l a n  

and Federal T e r r i t o r y  of K uala Lumpur have w r i t t e n  land polic i e s 

Particularly in r e l a t i o n  to land alienation. Similarly, the NLC 

does not s p e c i f y  premiums, quit r e n t s  and other r e v e n u e s  deri v e d  

from land; these are left to the state g o v e r n m e n t s  to d e t ermine  

in accordance with t h e i r  local c o n d i t i o n s  and circumstances.

A l t hough the National Lan d  Council e s t a b l i s h e d  u nder the 

Federal C o n s t i t u t i o n  has i n t r o d u c e d  some measure of u n i f o r m i t y  in 

land policy, it has a c h i e v e d  t his in spite of and not beca u s e  of 

the NLC. Thus, the p r o b l e m  of a c h i e v i n g  u n i f o r m i t y  of land policy 

"throughout the c o u n t r y  (Peninsular Malaysia) is one that merits 

serious c o n s i d e r a t i o n  by the r e l evant authorities.

The government e x e r t s  direct or indirect influence on the 

land use for the fundamental re a s o n  that the individual an d  

Societal needs do not al w a y s  coincide. G o v e r n m e n t a l  i n t e r v e n t i o n  

and control is thus a r e c o g n i t i o n  that s p e cific t ypes of land use 

^hile p r ofitable for the individual may not be optimal for 

society in general. With i n c r e a s i n g  p o p u l a t i o n  e x e r t i n g  g r e a t e r  

demands on land and land resources, p l a n n i n g  l e g i s l a t i o n  a n d  land 

legislation become e f f e c t i v e  i n s t r u m e n t s  of land use control. 

Various a m e n d m e n t s  have b een made to the N L C  to meet the present 

day d evelopment needs.
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For example, in 1984 an ame n d m e n t  was pa s s e d  w h i c h  p r o h i b i t s  

n o n - c itizens f r o m  o w n i n g  land in P e n i n s u l a r  M a l a y s i a  wit h  the 

e x ception of industrial land. The a i m  of this p a r t i c u l a r  

amendment was to protect the c i t i z e n s  f r o m  losing t heir land 

e s p e c i a l l y  a g r i c ultural and r esidential land to foreigners. 

However, in 1987, this a m e n d m e n t  was r e v o k e d  and f o r e i g n e r s  may 

now own all t ypes of land in P e n i n s u l a r  Malaysia.

However, land o w n e r s h i p  p o l i c y  e s p e c i a l l y  in the a g r i c ultural 

sector s h o u l d  be based on 1 land to the tiller' concept for 

reasons e l u c i d a t e d  in C h a p t e r s  2 a n d  5. The i m p l e m e n t a t i o n  of a 

policy b a s e d  on this c o n c e p t  w ould ensure a more equ i t a b l e 

d i s t r i b u t i o n  of land based on p r o d u c t i v i t y  and the c a p a c i t y  of 

individuals and gr o u p s  to cul t i v a t e  the land. Land o w n e r s h i p  

policy s h o u l d  not be based on o w n e r s h i p  p e r  s e . The a b i l i t y  to 

utilise the land to its fullest c a p a c i t y  w ith m a x i m u m  returns 

should f o r m  the b a s i s  of a s ound land o w n e r s h i p  policy.

C h a n g e s  in land law^ an d  p r o c e d u r e s  thus involve c h a n g e s  in 

the political, social and e c o n o m i c  fabric of the c o u n t r y  for land 

tenure a n d  land l a w  r e f o r m s  can only be p o s s i b l e  w ith c h a n g e s  in 

land o w n e r s h i p  a n d  control of land resources.
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Ahmad Bin Sails, Land Use C o n tro l In  P e n in s u la r  M a la y s ia ,
X,So,Dissertation, University or Vales, Cardiff, 1982,

Patricia Lim Head Pin, T ie  S o c io -L e g a l A s p e c ts  o f  th e  S q u a t te r  P rob lem  In  
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APPENDIX: 1.1

DISTRIBUTION OF POPULATION BETWEEN RURAL AND URBAN BY ETHNIC GROUP, 
PENINSULAR MALAYSIA ,1 9 8 0 .

C  000)

Urban % Rural % Tota l % To Tota l 
P o p u la t io n

la y  & 
Other 
Burnì pu tra 1, 6 0 8 .1 37. 4 4, 716. 3 ■ 65. 8 6, 324 . 4 55 . 3

Ohinese 2, 178. 9 50. 6 1, 715. 4 23 . 9 3 , 8 9 4 .3 33 . 8

Indian 486. 0 1 1 .3 692. 9 9. 7 1 ,1 7 8 .9 1 0 .2

Others 3 1 .4 0. 7 44 . 0 0. 6 75. 4 0. 7

Total 4 ,3 0 4 . 4 100. 0 7, 168. 6 100. 0 1 1 ,4 7 3 . 0 100. 0

Source: Computed from Fifth Malaysia Plan, p.134, table 4.4 and 1980 Population 
and Housing Census of Malaysia, General Report of the Population Census, Vol.l, 
apartment of Statistics Malaysia, pp.22-23,table 3.6.
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APPEBDIX 1. la.

J o h o re  
1. 
2.
3.
4.
5.
6 .
7.
8. 
9.

10 .
11.

LAÍD TITLES IS VARIOUS STATES OF PESINSULAR MALAYSIA 
ISSUED PRIOR TO 1966.

Surat Sementara (S. S. ) [temporary occupation]
Johore Grant (J.G.)
Approved Application for Grant (A.A.G.)
Approve Application for Lease (A.A.L.)
Agricultural Lease (A. L. )
Approve Occupation by C.L.R. (A.0.)
Malay Grant 
Malay Lease (M.L.)
Provision Mukim Register (P.M.R.) (in Kluang District)
Extract of Mukim Register (E.M.R.)
Certificate of Title (C.T.)

Kedah
1. Surat Putus (S.P.) (Grant)
2. Surat Putus Besar (S.P.B.) (Grant above 50 relongs)
3. Surat Putus Kecil (S.P.K.) (Grant below 50 relong)
4. Surat Kechil (S.K.)
5. Surat Akuan (S.A.) (Approved Application)
6. Permit

K e la n ta n (as recognised by Kelantan Enactment 1938).
1. Grant
2. Surat Miliki.
3. Permit.
4. Provisional Document of Title.
5. Provisional Document of Title for Railway Land.
6. Lease of State Land.
7. Chop Lama.
8. Chop Jualan.
9. Agreement for Lease of Agriculture Land.
10. Agreement for Mining Lease.
11. Certificate of Title.
12. E.M.R (Entry in the Mukim Register)
13. E.D.R. (Entry in the Daerah Register)
14.S.I. (Settlement lndex/card).

M alacca
1. Statutory Land Grants (S.L.G.)
2. Agricultural Lease (A.L.)
3. Grant-ln-Fee Simple
4. Extract from Mukim Register (E.M. R.)
5. Freehold (title not issued)
6. Dutch Title Deed (D.T.D.)

Me g e r ì  S em bilan
1. Grant of State Land (G.S.L.)
2. Lease of State Land (L.S.L.)
3. Certificate of Title (C.T.)
4. Entry into Mukim Register (E.M.R. )
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Pahang
1. Surat Melayu <S,H.) (old Malay title)
2. Sultanate Land
3. Grant (Gt)
4. Certificate of Title (C.T.)
5. Lease
6. Approved Application (A. A.) [not. a title as such]
7. Entry Mukim Register (E. M.R.)

Penang
1. East India Co.Grant (E.I.C.)
2. Indenture
3. Grant or Grant -ln-Fee Simple
4. Statutory Grant (St.Grant)
5. Lease
6. Colonial Grants (C.G.)

P e ra k
1. Entry in Mukim Register.(E.M.R.)
2. Grant for Land (G.L.)
3. Certificate of Title (C.T.)
4. Approved Application [not a registered title]
5. Lease of State Land (L.S.L.)
6. Lease for Agricultural Land (L.A.L.)
7. Lease for Padi Land (L.P.L.)
8. Lease for Colony (L.C.)

P e r l 1 s
1. Grant Banci (G.B.)
2. Grant Lama (G.L,)
3. Grant Kechil (G.K.)
4. Surat Putus (S.P.)

S e la n g o r
1. Grant of State Land
2. Lease of State Land (L.S.L.)
3. Certificate of Title (C.T.)
4. Entry In Mukim Register (E. M. R. )

Trengganu
1. Grant (Gt.)
2. Certificate of Title (C.T.)
3. Keterangan Register Mukim (K. R.M.)
4. Akuan Milik Tuntutan (A.M.T.)
5. Keterangan Settlement (K.S.)
6. Keterangan Settlement Lama (K.S.L.)
7. Keterangan Settlement Baharu (K.S.B.)
8. Permohonan Tanah Di-Benarkan (P.T.D. Has Approved Application].

498



APPESDII 1.2

STATE REVENUE FROM LAND TAXATION - QUIT RENT,1982. 
PENINSULAR MALAYSIA

Current Amount Amount Amount of %
year should Collected arreas Collected
tax be in 1982 as at
$ collected

$ $ 31.12.82 
$ $

28,615,030.90 
9,481,852.65
7.556.190.30 
7,780,014.98
15,121,916.39 
16,736,103.61 
15,658,975.49 
22,715,978.18 
1,486,110.50 

33,075,291.21
5.700.955.30 
45,039,005.43

uan

22,091,029. 18 6,524,001., 72 77..2
5,770,115. 85 3,711,736. 80 60,,9
4,564.131. 91 2, 992,058..39 61., 9
5,813,673. 36 1,965,341. 62 74.,7
9,974,491. 29 5, 147,425. 10 65. 9
7,498,895. 83 9,237,207. 78 44. 8
7,075,840. 31 6,583,135. 18 45. 2
19,602,646. 19 3, 113,131. 99 86. 3

776,745. 35 709,365. 15 52. 3
17,518,231. 56 15, 557,059. 65 52. 9
2,489,412. 01 3,211,543. 29 43. 6
14,189,130. 02 30, 849,875. 41 31. 5

^chore
Kedah
Kelantan
^lacca
K' Sembilan
PahangPenans;
Perak
Perils
SelangQj-
J j 'e n g g a n u  
Vilayah

21,676, 
7,280, 
5, 083, 
6,192, 
9.580, 
8,134, 
9,722, 
15,586, 

938, 
21,218, 
2,344, 
19,705,

353.00 
751.65
561.90 
156.84 
717.75 
388.56 
269.14 
968.10 
000.00
500.00
897.91 
653.42

T°TAL 127,464,718.27 208,967,424.94 117,364,542.86 91,602,882.08 56.2

Ource; State Directors of Lands and Mines, 
eainsular Malaysia (1982).
^ Report by Administrative and Legal Division,
Ministry of Land and Regional Development - unpublished),1982.
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A P P E N D IX  1 .3

FULL T EXT OF A R T I C L E  9 1 , F E D E R A L  C O N S T I T U T I O N  OF MALAYSIA. 

9 1 : T h e  N a t i o n a l  L a n d  C o u n c i l

<1) There shall be a National Land Council c o n s i s t i n g  of a 
Minister as c h a i r m a n , o n e  r e p r e s e n t a t i v e  f r o m  each of the 
States, who shall be a p p o i n t e d  by the Ruler or Yang di Pertua 
Negeri.and such number of r e p r e s e n t a t i v e s  of the Federal 
Government may appoint b u t , s u b j e c t  to clause (5) of Article 
Q5E,the number of r e p r e s e n t a t i v e s  of the Federal Gove r n m e n t  
shall not ex c e e d  ten.

(2) The c h a irman may vote on any q u e s t i o n  before the 
Nat ional Land Council but shall not have a c a s t i n g  vote.

(3) The National Land Council shall be s u m m o n e d  to meet by 
the chairman as often as he c o n s i d e r s  n e c e s s a r y  but there 
shall be at least one m e e t i n g  in e very year.

(4) If a c h a irman or a r e p r e s e n t a t i v e  of a state or of the 
Federal government is unable to a t t e n d  a meeting, the a u t h o r i t y  
fey who m  he was a p p o i n t e d  may appoint anot h e r  person to take 
feis place in that meeting.

(5) It shall be the duty of the National Land Council to 
formulate f r o m  time to time in c o n s u l t a t i o n  with the Federal 
Government , the State G o v e r n m e n t s  and the National Finance 
Council, a national p o l i c y  for the p r o m o t i o n  and control of the 
utilisation of land t h r o u g h o u t  the F e d e r a t i o n  for mining, 
agriculture, fores t r y  or a n y  other p u r p o s e , a n d  for the 
ad m i n i s t r a t i o n  of any laws r e l a t i n g  t h e r e t o ; a n d  the Federal 
and State G o v e r n m e n t s  shall f o l l o w  the policy so formulated.

(6) The Federal Gover n m e n t  or the G o v e r n m e n t  of a n y  State 
ffiay consult the National L and Council in respect of any other 
Matter r e l a t i n g  to the u t i l i s a t i o n  of land or in respect of 
any p r o posed l e g i s l a t i o n  d e a l i n g  with land or of the 
ad m i n i s t r a t i o n  of any s uch l a w , a n d  it shall be the duty of the 
National land Council to adv i s e  that g o v e r n m e n t  on any suc h  
M a t t e r s .
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APPENDIX 1.3a

TEXT OF A R T I C L E  9 5 E  O F  THE F E D E R A L  C O N S T I T U T I O N  OF 
Ma l a y s i a .

®5E: Exclus ion of St a t e s  of S a b a h  and S a r a w a k  f r o m  national
plans for land u t i 1 isation,local government, development,etc.

(1) In r e l a t i o n  to the S tate of S abah or S a r a w a k  Article  
9 1,02,94 and 95A shall have effect subject to the f o l l o w i n g  
Clauses:

(2) Subject to clause (5),u nder Article 91 an d  under 
Article 95A the S tate G o v e r n m e n t  shall not be r e q u i r e d  to 
fol low the po l i c y  f o r m u l a t e d  by the National L a n d  Council or 
by the National Council for Local G o v e r n m e n t , as the case may 
be but the r e p r e s e n t a t i v e  of the state shall not be e n t i t l e d  
bo vote on q u e s t i o n s  before the council.

(3)

(4)

(5) Clause <2) shall cease to a p p l y  to a state -

(a) as regard Article 
with the c o n c u r r e n c e  of

91, If P a r l i a m e n t  so p r o v i d e s  
the yang di Pertua Negeri; and

(b) as r e g a r d s  Article .95A,If Parli a m e n t  so p r o v i d e s  
with the c o n c u r r e n c e  of the L e g i s l a t i v e  Assembly; 

but for each r e p r e s e n t a t i v e  of the State of S a b a h  or 
Sara w a k  b e c o m i n g  e n t i t l e d , b y  virtue of thi s  C l a u s e , t o  vote 
on q u e s t i o n  before the National land Council or National 
Council for Local G o v e r n m e n t ,one shall be add to the 
m a x i m u m  number of r e p r e s e n t a t i v e s  of the Federal G o v e r n m e n t  
on that council.
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APPEBDIX 1.3b.

MALAYSIA: FEDERAL GOVERBMEBT DEVELOPMEBT EXPEBDITÜRE
by State,1981-85

Fourth Plan allocation Estimated Fourth
Plan expenditure

State $ million % $ million %

-income
Clangor 3,924.28 8. 00 3,538.85 7.64
Pederal Territory 5,263.91 10.74 5,025.72 10. 85
Middle -income 
J°bore 3,357.31 6.85 3,098.81 6.69
^lacca 652.71 1.33 592.90 1.28
^egeri Sembilan 1,296.92 2.65 1,222.85 2.64
Pahang 3,090.55 6.30 2,871.84 6.20
Petak 3,676.36 7.50 3,478.63 7.51
Perils 626.56 1.28 579.00 1.25
Penang 1,468.62 3. 00 1,380.34 2.98
Sabah 2,585.13 5.27 2,580.02 5.57
Sarawak 3,285.59 6.70 3,112.70 6.72
Prengganu 2,543.95 5. 19 2,343.79 5. 06

income
Kedah 2,620.63 5.35 2,408.64 5.20
^elantan 2,617.74 5.34 2,473.49 5.34
^Itistate 12,015.16 24.51 11,612.42 25. 07
Total 49,025.42 100.00 46,320.00 100.00

Note:
1. Multi state projects are those whose beneficiaries are nation-wide and 

^ose locati ons cannot be determined.

s°urce; Fifth Malaysia Plan, p.231, Table 7-4.
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APPERT) IX 1.4

POVEFS OF THE FEDERAL LA ID S COMMIS I  ONER OF THE FEDERAT 10 1  OF MALAYA UIDER 
THE IA T  I  ORAL LA ID  CODE

Under Section 8 of the RLC, the Federal Lands Commissioner may:
a) Consult and correspond with any State Commissioner.
b> Require any State Commissioner to furnish him with such returns, 
reports and other information as he may require relating to the alienation 
°f lands within the State and dealings and other transactions affecting 
such lands.
c> From time to time, convene meetings of the State Commissioners for the
Purpose of consultation concerning the administration of the NLC.
d) With the approval of the State Commissioner,.enter within and inspect
the records of any land registry or land office in any state.
e> Vith the concurrence of the State Commissioners, issue such circulars
relating to the administration of this Act as may be considered desirable.

Source : National Land Code, Section 8

POWERS OF THE FEDERAL LAUDS COXMISSIOIER

Some of the Powers of the State Commissioner, include the following:

The powers to enter any land, to conduct enquiries, inspection of any 
documents in any public office. He is also empowered to commence, prosecute 
and carry on in the name of his office any action suit or proceeding 
relating to state land, any contract concerning land to which the State is 
a party, any trespass on State land, to recover any item of land revenue 
and the recovery of any fine or enforcement of any penalty under the Code. 
Though he is not a member of EXCO, he is responsible for the preparation of 
all EXCO papers on land matters and he is required to explain and 
deliberate policy matters and certain administrative and legal procedures 
as regards the land administration to the EXCO when asked to do so during 
any of the EXCO meetings.

Source : National Land Code, Section 8
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APPENDIX 1.5.

ADMINISTRATIVE RESPONSIBILITIES OF THE FEDERAL LANDS COMMISSIONER

Inspecting land offices throughout Peninsular Malaysia and giving 
advice to land officers on various aspects of the implementation of land 
law provisions and procedures. An Audit Management Service was established 
In 1980 to carry out this objective.
2) Training of land officers at all levels which is jointly undertaken 
with the National Institute of Public Administration and the State 
governments.
2) The distribution of small estates of deceased persons to beneficiaries 
throughout Peninsular Malaysia. In 1974 the Federal Lands Commissioner's 
Office took over the responsibility of distributing of small estates from 
the land offices. Currently, there are 42 officers charged with this 
responsibility and they are stationed in various districts of each state. 
These officers are gazetted as Collectors of Land Revenue under Section 
12(1)(b) of the National Land Code.

The establishment of a computerised "National Land Data Bank" for 
Peninsular Malaysia, with the objective of computerising the land 
administration system in the country. This project was started in 1983 and 
It is due for completion in 1988.
5) The acquisition of alienated lands for the use of the Federal 
departments. Currently, there are units known as the Special Mobile Unit 
whose task is to acquire private lands needed for Federal purposes in 
various states under the Land Acquisition Act 1960. These officers too are 
gazetted as Collectors of Land Revenue by the respective State Governments.
6) The enforcement of the provisions of Padi Cultivators (Control of Rent 
and Security of Tenure) Act 1967. Enforcement officers are sent out to 
various states to ensure that landlords and tenants comply to the 
Provisions of the Padi Cultivators Act.
T> To carry out research work pertaining to the implementation of the 
various provisions of the land laws and to recommend land law reforms or 
amendments to be made to the related land laws.
Source : National Land Code, Section 8

APPENDIX 1.6.

EXTRACT OF OPINION BY MR.C. N.CHANDRA, MEMBER OF LAND ADMINISTRATION
COMMISSION,1958

1 see no other way of securing that administration until there is cadre 
officers at all levels who are skilled and interested in carrying out an 

intricate and complex form of administration. I do not consider that 
interim measures can strike at the root causes of the present arreas and 
inefficiencies, ‘ and I accordingly recommend that Lands Department separated 
from the general administration of the district officer, be established in 
®very state as soon as possible"

Source: Report of The Land Administration Commission, 1958, p.69.
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TOTAL NUMBER OF LOTS (L A ID  T IT L E S ) I I  PENINSULAS MALAYSIA 
BY STATE AS AT 30TE  JUNE, 1982

APPENDIX 1.6a.

State No.of Lot/Land Titles

J ohore 515,094
Kedah/Perlis 361,256
Kelantan 599,702
Malacca 134,647
Negeri Sembilan 230,303
Perak 587,160
Penang 235,005
Pahang 728,354
Selangor 248,645
Trengganu 177,473
Vilayah Persekutuan 390,800

TOTAL: PENINSULAR MALAYSIA 3,708,439

S ource: Survey and Mapping Division,
Survey Department, Ministry of Land and Regional Development,
1982.

Malaysia,
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A P P E N D IX  1. 7

SOME O F TH E  F E A T U R E S  O F  T H E  P A D  I  C U L T IV A T O R S  A C T , 1 9 6 7 .

i) option of renewal ofSection 7(i) of the Act g i v e s  the 
^®nancy a g reement to the tenants. 
l3-> Section 11 (i) p r o v i d e s  r e s t r i c t i o n s  on the amount of rent, 
as is e x pressed in the 2nd S c h e d u l e  a c c o r d i n g  to the class of 
^and, n o r mally in the traditional measur e m e n t  of g a n t a n g  and 

in cash, un l e s s  both p a r t i e s  a g r e e d  to the payment of cash.
Section 12 p r o v i d e s  the s a v i n g  clause in c a s e s  of crop 

failure, the rent to be paid is at a reduced, rate as Gazetted. 
The tenant has the rights to continue o c c u p a t i o n  of the 

ai*d du r i n g  c o n t i n u a n c e  of t e n a n c y  on the d e a t h  or incapacity  
the landlord. This gives s e c u r i t y  of tenure to the tenants 

though the o w n e r s h i p  of the land changes. 
ae right of p o s s e s s i o n  by the landlord is g i v e n  by S e c t i o n  24 

the Act:
Upon the expiration of the tenancy agreement, provided the 

teHant does not wish to continue the tenancy any more.
In the event of death or inca p a c i t y  or o t herwise of the 

tenant, unless a member of family of the tenant who is 
Actually c u l t i v a t i n g  the land wis h e s  to conti n u e  w o r k i n g  on 
the land.
lU )
has

If the landlord 
is been guilty 

bad h u s b a n d r y
■*-bpair i-ts value, 
tv)
bas wilfully refu s e d  to sign
a8U~eement under Sect i o n  7. v) If
has

s a t i s f i e d  the c o mmittee that the tenant

resulting in 
If the landlord satisfied

the damage to the land or to

the c o m mittee that the tenant 
execute or r e n e w  the tenancy

the landlord can sati s f y  
co n t r a v e n e d  or failed to 

^ a d i t i o n s .
1  ̂ Where the landlord desires 

In 
wp

the committee 
observe any

that the tenant 
of the implied

this case the landlord 
^■ting to the tenant.

has
to cultivate 
to give a

the land himself, 
ye a r ' s  notice in

A P P E N D IX  1 . 6

O F F E N C E S  TH A T M A Y B E  C O M M IT T E D  B Y  T H E  LA N D LO R D

1  ̂ If he imposes or receives rents which exceeds the rate 
Stipulated in the agreement.

If he imposes or r e c e i v e s  c ash payment not in a c cordance 
^ t h  Section 1 1 <i), i.e. Se c o n d  S c h e d u l e  of the Act.

If he r e c e i v e s  or d e m a n d s  an y  rent f r o m  a tenant or 
^Pplies for an order of p o s s e s s i o n  of paddy land w hich has not 
e®n r e g i s t e r e d  in acco r d a n c e  with the Act.

If he fails to r e g i s t e r  for a t e n a n c y  a g r e e m e n t  within the 
^®r iod sp e c i f i e d  in S e c t i o n  4 of the Act or w i t h i n  such pe r i o d
as
V) may be e x t e n d e d  by R e g i s t r a r  u nder that section.

If he ejects a tenant without the written order of the
c°ttmittee ,f r o m  a n y  padi land c o m p r i s e d  in a t e n a n c y  a g reement  
-, vi) jf he r e c e i v e s  f r o m  the tenant a n y  a d d i t i o n  to the rent 
av*fully payable u nder this Act.

Soutee Padi Cultivators Act, 1967
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APPEIDII 2.1
F.M.S: THE TRAJSFERS OF LAIBS TO IOI-MALAYS

During 1909 and 1910, 1548 holdings totalling 7567 acres had
been transferred by Malays to non-Malays in Selangor. In Perak, J.V. 
Birch asserted that 9/10 of all the original Malay holdings were sold 
to non-Malays. In 1912, 961 sales of Malay land to non-Malays were 
recorded, whilst non-Malay sales to Malays during the same period 
amounted to 741. In 1913, 1685 Malay holdings were transferred to
non-Malays as against 348 non-Malay transfers to Malays. In Eegeri 
Sembilan however, the transfer was very small and they did not cause 
any alarm to the government.

The above figures referred to town, village and country 
holdings, cultivated and uncultivated and small as well as large 
holdings. It was estimated that 50% of the 1584 Malay land in
Selangor sold to non-Malays in 1909 and 1910 consisted of what it 
regarded as traditional holdings. In Perak in 1913, the increase in 
Malay land sales to non-Malays was found mainly in Batang Padang, a 
newly settled mining district.

In 1905, the Malays particularly the immigrant Malays were buying 
virgin land, clearing, planting and then selling it. Some of the sales 
were traditional lands and it was this that the administration was 
very concerned about.

S o u rce : Lim Teck Ghee, P e a s a n ts  and T h e ir  A g r ic u l t u r a l  Economy in  
C o lo n ia l M a la y a , 1874-1941, OUP, Kuala Lumpur, 1977

APPEIDII 2.2

F.I.S.MALAY RESERYATIOIS EIACTJBIT: DEFIIITIOI OF A MALAY

In the Malay Reservation Enactment (F.M.S.) Chapter 142 a "Malay" 
means a person belonging to any Malayan race who speaks any Malayan 
language and professes the Muslim religion; and includes; (a) the 
Majlis Ugama Islam; (b) the official administrator when acting as 
administrator or trustee of a deceased Malay;

and provided that the Ruler in Council may alienate State land 
within Malay Reservation to any body corporate or company specified in 
the Third Schedule,which the Ruler in Council may, by order published 
in the Gazette,add to,delete from,or amend,from time to time.

S o u rce : Malay Reservations Enactment, FMS, Cap.142.

ARTICLE 1 6 0 ( 2 ) ,  FEDERAL COWSTITUTIOM

M a la y means a person who professes the religion of Islam,habitually 
speaks the Malay language,conforms to Malay custom and -
(a) was before Merdeka Day born in the Federation or in Singapore or
born pf parents one of whom was born in the Federation or in
Singapore, or is on that day domiciled in the Federation or in
Singapore; or
(b) is the issue of such a person.

S o u rce : M a la y s ia n  C o n s t i tu t io n ,  A r t i c l e  1 6 0 ( 2 ) .
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JJPPEIDII 2.3

F.I.S : ALIEIATED LAID II MALAY KESEBYATIOIS 
1 JATUABY 1931. (figures in acres)

Perak Selangor I.Sembilan Pahang All States

Land Owned 
Ly Malays 215,524 116,845 109,041 75,069 516,479

Land Owned 
Ly non-Maiays 17,985 4, 168 52,000 1,763 75,916

Area occupied 
under T.O.L. 
by Malays 3,931 4,551 776 539 9,797

Area occupied 
under T.O.L. 
by non-Malays 889 90 315 5 1,299

Area alienated 
under Mining 
Enactment 2,390 . 74 2,464

Forest and 
other reserves 168,512 996 127,665 10,028 307,201

Total area 
alienated 409,231 126,650 289,871 87,404 913,156

area
unalienated 1,329,457 88,144 225,131 593,295 2,236,027

Area of Malay 
Reservations 1,738,688 214,794 515,002 680,699 3,149,183

Source: Lim Teck Ghee,Peasants And Their Agricultural Economy 
In Colonial Malaya,1874-1941, p.260.(Appendix 8,2.)
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APPEIDII 2.4
F.M.S OVIERSHIP OF AGEICULTURAL AID KIIIIG LAFBS BY RACE 

1 JAJUAEY,1938 (figures in acres)

1
 

1

Europeans
(%)

Malays
(%)

Chinese
(%)

Indians
(%)

Others
(%)

Total
(%)

perak 315,846 358,132 171,909 73,318 147,109 1,066,314
(29.6) (33.6) (16.1) (6.9) (13.8) (100)

Clangor 421,909 166,382 130,128 60,081 9, 120 787,620
(53.6) (21.1) (16.5) (7.6) (1.2) (100)

Segeri
Sembiian 305,191 116,888 75,469 34,853 10,668 543,069

(56.2) (21.5) (13.9) (6.4) (2. 0) (100)

Total 1,042,946 641,402 377,506 168,252 166,897 2,397,003
_ (43.5) (26.8) (15.7) (7. 0) (7. 0) (100)

Lim Teck Ghee, Peasants And Their Agricultural Economy In Colonial 
^aya, 1874-1941, p.261.

APPEIDII 2.5

IALAYSIAJ COIST1TUTIOI : FULL TEIT OF CLAUSE 89(1),89(1A) and 
89(2) AS REGARDS TO MALAY RESERYATIOIS

X a la y  R e s e rv a t io n s

(l):Any land in a state which immediately before Merdeka day was a 
Malay reservation in accordance with the existing law, may 
continue as a Malay reservation in accordance with that law until 
otherwise provided by an Enactment of the legislature of that 
state,being an Enactment-
(a> passed by a majority of the total number of members of the 
legislative assembly and by the votes of not less than two-thirds 
of the members present and voting; and
(b)approved by resolution of each House of Parliament passed by a 
majority of the total number of members of that House and by the 
votes of not less than two-thirds of the members voting.
(l)A:Any law made under Clause <1> providing for the forfeiture or 
reversal to the State Authority or for the deprivation of the 
ownership of any Malay Reservation or any right or any interest 
therein,on account of any person,or any corporation company or 
other body (whether corporate or unincorporate)

...continue to p,510
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Appendix 2.5 E cont.]

folding the same ceasing to be qualified or competent under the 
relevant law relating to Malay Reservations hold the same, shall not 
he inconsistency with Article 13.

(2): Any land in a State which is not for the time being a Malay 
reservation in accordance with the existing law and has not being 
developed or cultivated may be declared as a Malay reservation in 
accordance with that law: 
provided that -
Vhere any land in a state is declared a Malay reservation under 
this clause, an equal area of land in that state which has not 
been developed or cultivated shall be made available for general 
alienation; and;

ĥ) The total area of land in a State for the time being declared as a 
Malay reservation under this clause shall not at any time exceed 
the total area of land in that state which has been made available 
for general alienation in pursuance of paragraph (a)

S°urce: Malaysian Constitution, Article 89.

APPEIDII 2.6

0vÏERSHIP OF XIIES BY ETHJIC GROUPS - PEIIISULAE MALAYSIA,1970

Ownership Fumber
Mines•

of Value of 
out-put

Value of Value 
input added

Fumber of 
workers

Fo. X S'000 X $'000 X $'000 X Fo. X

Malaysians:

Malays 26 1.7 11,052 1.5 3,330 1.5 7,722 1.4 11,696 18. 1

Cinese 1,290 85.6 328,645 43.2 125,227 57.4 203,418 37.5 47,999 74.2

^dians 4 0.3 510 0. 1 300 0. 1 209 0.0 4,374 6.7

Others 36 2.4 41,414 5.4 8,462 3.9 32,952 6.1 131 0.2

fotal
Malaysians:1 ,356 90.0 381,621 50.2 137,319 62.9 244,301 45.0 64,200 99.2

flon-
Maiaysians: 140 9.3 327,219 43. 0 69,941 32. 1 257,278 47.5 486 0.8

Others 10 0.7 51,691 6.8 10,827 5. 0 40,864 7.5 -

Hf

506 100. 0 760,530 100 218,086 100 542,443 100 64,686 100

Source: Department of Statistics, Malaysia, Principal S t a t i s t i c s  On O w nership  and  
a r t i c i p a t i o n  In  Commerce and In d u s t r y ,  Vest M a la y s ia , 1 9 7 0 /1 9 7 1 , p .9 0 .
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APPESDII 2. 7

RUBBER SMALLHOLDERS, BY ETHN IC ITY, AND AREA ACCORDING TO 
STATES IN  PENINSULAR MALAYSIA, 1977  

(a c re s )

S ta te
B um iputra

Area X
C hinese  
Area %

In d ia n
Area X

O th e rs
A rea X

TOTAL
Area
(100X )

J oh ore 1 2 4 ,6 7 3 4 8 .8 127, 963 5 0 .1 36 , 755 37 . 6 2 ,5 1 5 0. 8 25 5 , 311

Kedah 1 0 8 ,3 1 3 77. 7 2 4 ,8 3 1 1 7 .7 1 ,4 8 0 1 .1 160 0. 1 1 3 9 ,4 9 8

K slantan 129, 424 9 1 .0 1 1 ,6 2 4 8 .2 435 0 .3 694 0 .5 1 4 2 ,1 7 7

K^lacca 3 1 ,6 5 6 47. 7 3 1 ,7 7 7 47. 7 2 , 490 3 .8 403 0. 6 66, 326

Kegrl
^ a b i la i i 4 7 ,8 0 4 5 1 .8 4 1 ,7 0 9 4 5 .2 2 , 678 2 . 9 116 0 .1 92, 307

Pahang 9 9 ,2 4 8 68. 0 4 4 ,8 8 3 3 0 .8 1 ,3 7 0 0. 9 430 0 .3 145, 931

K e ra i 95, 234 6 0 .2 57 , 777 3 6 .5 3 ,3 2 2 2 . 0 1, 995 1 .3 1 5 8 ,3 2 8

p* r l i s 2 , 113 5 4 .5 1 ,3 7 3 35. 4 52 1 .4 3 3 7 8 . 7 3 , 875

Penang 5 , 029 2 1 .3 1 8 ,1 0 9 76. 8 3 9 5 1 .7 46 0 .2 2 3 ,5 7 9

C la n g o r 36. 608 5 1 .3 32 , 068 4 4 .9 2 ,2 7 6 3 .2 433 0. 6 71, 385

Prengganu 5 0 ,6 3 1 99. 4 8, 908 0 .2 112 0 .2 83 0 .2 59 , 734

potal 730, 733 63. 6 4 0 ,1 0 2 2 34. 1 1 7 ,1 2 5 1 .5 9571 0 .8 1, 158, 451

?0l,-I~ce:Computed from: Census of Smallholders In Peninsular Malaysia,
^ 7 : Socio-Economic Profile, Poverty And Participation in EISDA Programmes, 
^SDA-USX, 1983, pp. 13 & 26.
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APPEIDII 2.8
RESULT OF STUDY Qï EVOLUTIOI OF ETHIIC PATTERIS OF RURAL 

LAID OWIEESHIP II PEIIISULAI MALAYSIA

The result of the study showed that the Chinese for example, held 
80% of the land for half of the 'age' of the holders while the 
corresponding figures for planting companies is 69% and Malays 62%. Up 
to 1968, 55% of all the lots owned by Malays had never passed out of 
Malay possession, while that for the Chinese was 37% and companies 
17%. With reference to non-reservation lots, a substantial proportion 
(47%) of the lots were owned by Malays for up to only a third of the 
'age' and 71% less than the 'age' of these lots. Only 15.3% of the 
non-reservation lots never passed out of Malay control, compared with 
37% for Chinese owners. In sharp contrast, land ownership by Indians, 
Chettiers and Europeans was largely transient in nature. 4/5 of the 
lots ever owned by Indians were held up to 20% of the 'age* of the 
lots and only 6% more than half the 'age' of the lots. Similarly 88% 
of the lots owned by Chettiers lasted up to less than half the 'age' 
of the lots concerned, European ownership was the least durable, 895 
of the lots being owned up to 20% of the age of the lots.

s o u rc e ;: Phin-Keong Voon , E v o lu t io n  o f  E th n ic  P a t te r n s  o f  R u ra l Land  
O w nership  in  P e n in s u la r  M a la y s ia :  a case s tu d y , South East Asian 
Studies, Vol.15, So.4, March, 1978, pp.515-516.

APPEIDII 2.9

EITEIT OF LAID TEAISFEES II JOHQRE BASAT AIEA, 1975 - 1979

From Malay Owner to Malay Owner 

From Malay Owner to non-Malay owner 

From non-Malay owner to Malay owner 

From non-Malay owner to non-Malay owner 

Total acreage of land transferred

29.9% [6,979 acres] 

8.6% [1,999 acres] 

4.2% [977 acres] 

57.4% [13,420 acres] 

23,375 acres.

S o u rc e : Ministry of Land and Regional Development,1979.

M o te: The above data is only for the District of Pontian, which 
consists of 70% of the acreage covered by the project.
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APPEIDII 3.1
XAII STEPS II PLAITED ALIEIATIQI OF LAID

1. Land Office selects an area of land.
2. State Authority approves the alienation in principle.
3. Land Office invites applications.
4. Applications are short listed, interviewed and selected.
5. DLA informs selected applicants to submit formal applications to 

him in the prescribed form..
6. DLA prepares paper for consideration by the relevant authority.
7. DLA conveys approval or refusal of application.
8. DLA receives payment of alienation fees.

8.1. Qualified title are prepared and registered as soon a 
alienation fees are paid.

8.2. DLA is to see that requisition for survey is submitted to the 
Chief Surveyor as soon as alienation fees are paid.

late: Registration of qualified title,final title and surveying of
land upon approval of alienation are dealth with separately under 
the FLC.

APPEIDII 3.2
STEPS II UIPLAHED ALIEIATIOI OF LAID

1. District Land Administrator (DLA) receives application.
2. DLA determines whether an application can be accepted for 

consideration or not.
3. DLA directs tracer to chart and report:

3.1. Tracer to chart the area applied and the file reference on the 
relevant litho sheet.

4. DLA directs Settlement Officer to report.
4.3. DLA is to study report of the Settlement Officer.

5. DLA refers the application to the relevant departments.
5.1. Reference should be made simultaneously.
5.2. DLA to study the views received.

6. DLA prepares paper for consideration by the relevant authority.
7. DLA conveys approval or refusal of applications with specific terms

as provided by the ILC.
8. DLA receives payment of alienation fees;

8.1. Qualified title are prepared and registered as soon as 
alienation fees are paid.
8.2. DLA is to see that requisition for survey is submitted to the 
Chief Surveyor as soon as alienation fees are paid.

Mote:
1. For detail description of the various steps, see Manual F o r  Lan d

Administration, Government Printer,Kuala Lumpur,1981.
2. Registration of Qualified title is made mandatory under the new

amendment to the ILC.
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APPEIDII 3.3.
TEXT OF ARTICLE 166(3) AID (4), FEDERAL COISTITUTIOH

166(3): Any land vested in the State of Malacca or the State of Penang 
which Immediately before Merdeka Day was occupied or used by the 
Federation Government or Her Majesty's Government or by any public 
authority for purposes which in accordance with the provisions of this 
constitution become federal purposes shall on and after that day be 
occupied,used,controlled and managed by the Federal Government or as 
the case may be, the said public authority, so long as it is required 
for federal purposes and -

(a) shall not be disposed of or used for any purposes other than 
federal purposes without the consent of the Federal Government,and

(b) shall not be used for federal purposes different from the 
purposes for which it was used immediately before Merdeka Day without 
the consent of the Government of the State.
166(4): Any state land which immediately before Merdeka Day, was 
occupied or used, without being reserved, by the Federation government 
for purposes which become Federal purposes on that day, shall on that 
day be reserved for those federal purposes."

APPEIDII 3.4.

POLL TEXT OF ARTICLB 85, FEDERAL COISTITUTI01

85. Release of land reserved for federal purposes.

(1) Vhere any land in a State which is reserved for any federal 
purposes ceases to be required for those purposes, the Federal 
Government shall offer to release the land to the State on condition 
that the State pays to the Federation :

(a) the market value of any improvement made (otherwise than at 
the expense of the State) while the land was in use for federal 
purposes; and

(b) the amount, if any, paid by the Federation, or paid before 
Merdeka Day by the Government of the Federation of Malaya, in respect 
of the cost of acquisition of any interest in the land by the State 
Government;
and if the State Government accepts the offer the reservation shall 
cease.

(2) Vhere the State Government does not accept an offer made in 
accordance with clause (l),then unless by agreement between the 
Federal Government and the State Government the land is reserved for 
another federal purpose,the Federal Government may require the State 
Government,and it shall then be the duty of that Government, to cause 
to be made to the Federation a grant of the land in perpetuity without 
restrictions as to the use of the land, but subject to the payment of 
a premium equal to the market value of the land reduced by the amounts 
which would have been payable to the Federation under Clause (1) if 
the said offer had been accepted,and to the payment annually of an 
appropriate quit rent; and where such a grant is made to the 
Federation,the Federal Government may sell and transfer or lease the 
land on such terms and conditions as it may think fit.
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Appendix 3.4 [cont.]

(3) Except as provided by this Article,land in a State which is 
reserved for federal purposes shall not cease to be so reserved,and 
all land so reserved shall be controlled and managed by or on behalf 
of the Federal Government.

APPEIDII 3.5.

LEGAL QPIIIOI OF THE SOLICITOR GHIERAL, IALAYSIA

"Unfortunately for the Malayan Railway Ordinance, the Constitution 
of the Malayan Union was replaced by the Federation of Malaya 
Agreement on the 1st February 1948. The validity of Section 22 of the 
ordinance and perhaps other provisions in the ordinance which deal 
with the land must be tested against the provisions of the Federation 
of Malaya Agreement. This Agreement established a federation in which 
there is proper division of powers between the Federal Government and 
the State Governments.

As regards land, legislation thereon, except for purposes of 
bringing about uniformity in land legislation came under the 
competence of state legislatures. .. It therefore, could easily be seen 
that by a stroke of the pen as on the 1st February 1948, the provision 
of Section 22 of the Malayan Railway Ordinance 1948 became 
inconsistent with the Federation of Malaya Agreement and therefore as 
on that day there was no question of the General Manager or the Chief 
Secretary or his successor, the Federal Lands Commissioner, having the 
power to grant leases to reserve land. The authority which should 
grant leases of Railway reserve should then be done by Section 24 of 
the FMS Land Code, namely the Ruler in Council. One, therefore, could 
see that Section 22 of the Malayan Railway Ordinance had only one 
day's life, namely on the 31st January 1948.

The Federal Constitution which was promulgated in August 1957 
contains the same division of powers between the Federal Government 
and the State Governments by which land comes under the competence of 
the state governments and later, Rational Land Code of 1965 re-affirms 
once again that the power to grant leases of reserve land is vested in 
the State Authority which is the successor to the Ruler-in-Council 
under the former land legislation. It therefore became evident that 
no reliance can now be placed on Section 22 of the Malayan Railway 
Ordinance because this section had been overtaken by the Federation of 
Malaya Agreement on the 1st February 1948.

1 therefore hold the view that the lease of railway reserves must 
now be governed by the Rational Land Code ",

S o u rc e : Opinion of Solicitor General to State Legl Adviser, Selangor 
dated 6th May, 1969, vide PR 3309/E pt.ll<73>.
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APPEIDII 3.6
LEGAL QPIÏIOI OF PROF,AHEAD IBEAHII Oï RAIL?AT RESERVES

(i) "The Federal Constitution clearly distinguishes between land 
held for Federal purposes and lands reserved for Federal purposes. 
Article 84 and 86 deal with lands h e ld  for Federal purposes and 
Article 85 deals with land re s e rv e d  for Federal purposes.

(ii) It is clear that the provisions of the Railway Ordinance in 
relation to land held or reserved for federal purposes Bust be read 
subject to the Federal Constitution. This is abundantly clear iron the 
decisions of the Privy Council in Surinder Singh Kanda v lenteri Besar 
Johore (1969). Vhere there is a conflict between the Railway 
Ordinance and the Federal Constitution then the Federal Constitution 
■ust prevail.

(iii) On the other hand I do not, with respect, agree with the 
opinion that the Railway Ordinance 1948, aust be read subject to the 
lational Land Code. Indeed Section 4(i) of the lational Land Code 
expressly saves the provisions of any other law passed before the 
conraencenent of the Act, in so far as they relate to land. In any case 
the provisions of the lational Land code deal with re s e rv e d  land and 
not land h e ld  for a public purpose.

(iv) Article 86 of the Federal Constitution does give power to the 
Federation to dispose of any interest in land which is vested in the 
Federation. So long as the provisions of this Article are conplied 
with, it would appear that land held for Federal purposes can be 
disposed of. On the other hand, where the land held or reserved ceases 
to be required for Federal purposes then the provisions of Article 84 
and 85 of the Federal Constitution are applicable,

(v) My opinion is that railway reserves are lands held for a 
federal purpose and therefore can be dealt with under Section 22 of 
the Railway Ordinance read subject to Federal Constitution.■

However, in Station Hotels Bhd v Malayan Railway Administration, 
Ali F.J., ruled that railway reserves are lands reserved for a federal 
purpose and are thus within the terns of Clause <3> of Article 85

Source: Paper prepared by Malayan Railway Administration vide PBK 
Sulit Ho.558/80, pp. 4-8, dated 21st January, 1980.
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APPEIDII 3.6a
APEAS UIDEfi RAILWAY RESERVE,BY STATE AID BY TYPE OF TITLES

( in acre )

State With land title Lease Reserve Total

J ohore 581.3 3.1 311.3 895.8
Kedah 1,380.9 - - 1,380,9
Kelantan 4,876.7 59.2 - 4,936.0
Malacca - - 548.8 548.8
Regri
Sembilan 298.4 2,546.2 2,844.6
Pahang 0. 06 - 395.8 395.9
Penang 431.7 664.2 ~ 1,095.9
Perils 509.4 - - 509.4
Selangor 30.5 241.9 558.8 831.4
Wilayah
Persekutuan 39.3 18.8 568.0 626.2
Singapore 92.7 473.9 566.7

TOTAL 8,245.8 1,463.5 7,411.5 5,502.7

Source: Federal Lands Commissioner, Ministry of Land And Regional
Development,Malaysia,1983.

APPEIDII 3.7

EITRACT OF OPIIIOI OF THE SOLICITOR FOR THE lALAYAI RAILWAY

The opinion of the Solicitor General in appendix 3.5 was replied 
to by the Counsel for the Malayan Railway, Messrs. Skrine & Co. and 
the Counsels arguments were as follows :

(i) The Railway Ordinance and the Federation of Malaya Agreement 
1948 were promulgated at the same time. To be exact the Railway 
Ordinance is one day older than the Federation of Malaya Agreement. 
The makers of the Railway Ordinance are also the makers of the 
Federation of Malaya Agreement. It would be very unlikely therefore, 
for these law makers to toil and sweat for a law which was going to be 
operative only for one day.

(ii) The provisions of the Rational Land Code 1965 is general in 
nature whereas the Railway Ordinance 1948 is promulgated solely for 
the purpose of the Railway Administration, as such the provision for 
land contained therein relates solely to the requirement of the 
Malayan Railway Administration.“

The authority in the Land Code 1965 in respect of the right to 
lease reserve land can be cited in Section 63 which must be read in 
conjunction with the main clause by which it can be interpreted that 
the Authority to dispose reserved land can be done in the following 
manner:

S o u rc e : Paper by Malayan Railway, PBK 558/1 (conf.), 1980.
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ÀPPEÏDII 3.8
DEFIIITIOI OF HALLY HESEBYATIOIS

The term "Malay Reservation" means that any land duly declared and 
gazetted under the provisions of the various state Malay Reservations 
Enactments. Such lands are reserved for Malays. Ron-Malays cannot hold 
any rights, interest or carry out any dealings in such land. Sarawak 
which has a more complicated land system than Peninsular Malaysia also 
recognised special rights of natives to land. Larger blocks of land 
gazetted, as "Rative Area Land", can only be owned under individual 
title by natives and such procedure has a sort of resemblance to the 
Malay Reservations in Peninsular Malaysia. In Sabah, reservation of 
land for particular laws or communities is not known, but the native 
owner may request upon alienation to convert such land into "Rative 
Title Land". Once the land has been registered under a " N a tiv e  T i t l e " 
it cannot be sold or charged to a non-native. This practice has its 
equivalent in the "Customary Land" of Regri Sembilan, the only 
difference is that the "o w n e rs h ip " of "customary land" in Regri 
Sembilan is restricted to females in the same s u iu [clan].

Article 89 of the Constitution re-affirms the provisions of the 
Malay Reservations Enactments in Peninsular Malaysia, whereas the 
states of East Malaysia do not have such protection in the 
Constitution, however, such protection is found in the Sabah Land 
Ordinance and Sarawak Land Code respectively. They are more flexible 
for amendments, as amendments can easily be done only through the 
state legislature without going through Federal Parliament.

However, under Article 89(6) of the Constitution "Malay" includes 
any person who, under the law of the state in which he is resident, is 
treated as a Malay for the purpose of reservation of land.

S o u rce: Federal Constitution, Article 89.
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APPBIDIX 3.8a
THE EITEIT OF QRAÏG ASLI (O.A.)(ABQRIGIIES) RESERVE, 1986

State

Land 
Gazette 
as 0. A 
reserve 
(acre)

Land Approved 
as O.A. 

reserve

(acre)

Land Applied 
for O.A. 

reserve.

(acre)

Area Occupied 
by 0.A. without 
official 
application 

(acre)

Land not 
required 
by 0.A.

(acre)

Pahang 756 42,778 110,519 10,735 9,450
Perak 13,697 19,917 61,752 26,279 -
Kelantan - 6,930 20,992 - -

Johor 8,331 4,455 4,248 85 -

R.Sembilan 4,248 5,344 5,242 - -
Selangor 3,159 9,475 1,247 125 410
Trengganu 3,000 345 230 - -

Melaka 37 938 125 - -
Kedah 620 — —

TOTAL 38,748 90,182 204,355 37,224 9,860

S ource:
Jabatan Orang Asli, Malaysia, 1986.
(Aborigines Department, Malaysia, 1986), [unpublished report].
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APPEFDII 3.8b
FD1CTI0IS OF THE RBGIQIAL DETELOPIEIT AUTHORITIES (2DAs)

The following functions have been assigned to the Regional Development 
Authorities:
"to provide, stimulate, facilitate and undertake economic and social 
development, as well as residential, agricultural, industrial and commercial 
development in the K awasan (region) and to control and co-ordinate the 
performance of the foresaid activities in the K a wasan (region.)"

The Regional Development Authorities were given extensive powers, 
including the power to borrow funds, to establish subsidiary corporations 
for special projects and to acquire privately owned land for development 
purposes, the power that is normally reserved to the Land Officers.
Source: Varius Statues of RDAs.

APPEJDII 3.9

IATIOIAL LAID CODICIL RESOLDTIOI, 1961

(1) Blocks of land to be alienated should be of the size up to 2,000 
acres and sub-divided into 10 acre lots.

(2) Such area of land is to be gazetted under the Land (Group 
Settlement Areas ) Act, I960;
(3) The land must be fully cultivated within five years of occupation.
(4) Express conditions on the land titles must be imposed, prohibiting 
transfer, charge, lease or mortgage of the land for a period of
15 years with exemptions requiring the written permission of the 
Menteri Besar.
(5) Only those who are landless are eligible for participation in the 
scheme.
(6) Government servants who are about to retire and whose income is 
less than M$350 per month may also be considered to participate
in the scheme.

APPEIDII 3.10

FQREIGI OWED RUBBER ESTATES, 1971.

The foreign owned estates totaling 534, had a total acreage of
866,800 acres and accounted for 55.5% of total estate acreage. The average 
size of these estates was 1,623.2 acres in 1971 as compared to 468.8 acres 
for Malaysian owned estates. The foreign owned estates also employed more 
than half of the persons engaged in rubber estates (113,027 persons or 
57,7%) and averaged 211.7 persons each. They produced 61.6% of total rubber 
output of estates in 1971.

The single most important group of foreign owned estates were owned 
by the British. There were 273 British owned estates in 1971, having a total 
acreage of 622,900 acres or 40% of total estate acreage. The average size of 
a British owned estate was 2,281.7 acres. These estates also produced 
316,200 tons or 48,5% of total rubber output in estates. Appendix 3.11 shows 
the comparative figures of foreign owned estates in relation to Malaysian 
owned estates. However,this figure has decreased since 1971 as shown in 
Appendix 3.11
Source: Department of Statistics, Malaysia, 1983 (Rubber).
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APPEIDII 3.11
ITJMBBR OF ESTATES AT 31.12.83 BY STATE AID OWIERSHIP: 

PEIIISULAR MALAYSIA

State
Ownership

Total Malaysian

Residents

Son-Malaysian 

Residents

Joint

Johor 321 249 71 1

Kedah & Perils 282 268 14 -

Kelantan 60 51 9 -

Melaka 107 98 9 -

I.Sembilan 211 200 10 1

Pahang 153 149 4 -

Pulau Pinang 32 29 3 -

Perak 244 220 22 2

Selangor &
V.Persekutuan 164 153 11 -

Trengganu 25 24 1 -

1.599 1,441 154 4

Source: Department of Statistics, Malaysia, 1983, (Rubber Statistics 
Handbook, Malaysia, p.26

%t
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APPEIDII 3.12
LAID OVIEBSHIP BY BTHIICITY 1971:
[OIL PALM,COCOIfDT AID TEA ESTATES!

Oil Pain

The Chinese owned 185 oil palm estates.the highest owned by any single 
community with an acreage of 112,300 acres or 21.3% of total oil palm 
acreage. The Malay owned estates were only 5 with a total acreage of 2,800 
acres or 0.5% of total acreage in all oil palm estates. The average size of 
the Malay owned estates was only 560 acres. Of the 5 estates, two were 
proprietorships, one a partnership, one a co-operative and one a limited 
company. The one classified as a co-operative alone accounted for 2,300 
acres compared to total 2,800 under Malay owned estates.

There were 12 Indian owned estates in 1971 having a total acreage of
2,800 acres.

Coconut Estates
There were only 48 coconut estates, 31 were owned by Malaysians while 

the rest were owned by foreigners. Foreign owned estates accounted for the 
bulk of both the acreage (67.3%) and production of nuts (80.6%) and Copra 
(79.9%). The Chinese owned 22.8% of total planted acreage in the 48 estates 
and the Indians owned the remaining 6 estates with an acreage of 5,300 acres 
or 9.9%. There were no Malay owned coconut estates. The average size of 
Malaysian owned estates was 564 acres compared to the average size of 
foreign owned estates of 2118 acres.

Source:Statistics Dept., Malaysia, Principal S ta tistics  on Omership and 
Particilation in Commerce and Industry, V. Malaysia, 1970/71. (coconut estates)

Tea Estates

Tea i s  th e  le a s t  Im p o r ta n t o f  th e  p la n t a t io n  c ro p s . There was o n ly  23  
te a  e s ta te s  in  1971 w ith  a t o t a l  p la n te d  a c re a g e  o f  7 ,3 0 0  a c re s . M a la y s ia n s  
owned 16 o f  th e  e s ta te s .  The C h in ese owned 11 e s ta te s  w ith  an a c re a g e  o f  
2 ,2 0 0  a c re s  and th e  In d ia n s  2  e s ta te s  w ith  an a c re a g e  o f  900  a c re s . 
F o re ig n e rs  owned 7 e s ta te s  o f  which 4 were B r i t i s h .  The B r i t i s h  owned 
e s ta te s  and th e  fo r e ig n  owned e s ta te s  acco u n ted  f o r  5 4 .8 Z o f  p la n te d  
a c re a g e . The a v e ra g e  s iz e  o f  M a la y s ia n  owned e s ta te s  was o n ly  2 0 6  a c re s .  
F o re ig n  owned e s ta te s  had an a v e ra g e  o f  571 a c re s .

Source: Statistics Department, Malaysia, P r in c ip a l  S t a t i s t i c s  on O w nership  
and P a r t ic ip a t io n  in  Commerce and In d u s tr y ,  Vest M a la y s ia , 1 9 7 0 /1 9 7 1 , pp.44- 
47.
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APPEIDII 3.13
IO. OF OIL PAL* ESTATES BY LEGAL STATUS AID OVIEESHIP, 

1983: IALAYSIA

Legal Status/ 
Ownership

Total Malaysian
Residents

Son-Malaysian
Residents

Joint
Ownersh

Public
Limited
Company 277 252 25

Private
Limited
Company 582 515 65 2
Partnership 237 219 17 1
Others 132 123 9 -

TOTAL 1,228 1,109 116 3

Source: Statistics Department, Malaysia, Oil Palm, Statistics, 1983.
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APPEIDII 3.14
SETTLES EIPLACEMBIT BY STATE,1934

PEIISSULAE MALAYSIA.

State Mo. of Schemes Settler Families %

Pahang 89 35,586 40.5

Johor 55 20,507 23.3

I.Sembilan 34 13,587 15.4

Trengganu 19 5,554 6.3

Perak 11 4,161 4.7

Kedah 8 2,689 3. 1

Selangor 4 2,097 2.4

Kelantan 7 1,725 2.0

Me1aka 5 1,328 1.5

Perils 3 712 0.8

TOTAL 235 87,946 100. 0

Source: FELDA Annual Report, 1984, p.10.
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APPIIDII 3.15
DECISIOIS OF THE IATIQIAL LAID CODICIL Of ALIEIAT 101,1958

Both the Federal and State Governments agreed on the need for 
immediate comprehensive and concentrated efforts to start and maintain 
the maximum land development possible;

2. recommended to all governments, the adoption of planned land 
development for the purpose of:

a) establishing holding of economic size, and if possible and 
desirable, creating complementary estates.

b) making proper use of soils and conforming to the topography.
c) establishing Kampung and villages properly furnished with social 

and other services as the centre.
d) ensuring no scattered habitations and
e) establishing processing and marketing facilities as part of the 

development.
3. The development of fringe areas should be restricted by:
a) bringing existing holdings up to the size considered to be the 

■economic holding" in those areas.
b) providing economic holdings for members of families already 

established.
c) rejecting applications for scattered holdings from other 

individuals.

Source; national Land Council Resolution, 1958.
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APPEIDII 3.16
OBJECTIVES OF LAID DISPOSAL POLICY FOR FEDERAL TERRITORY

(i) To ensure that the State may provide living accommodation for the 
low income groups.

(ii) To ensure the equitable ownership of assets among the Bumiputra in 
terms of their value and area.

(iii) To ensure that the Vilayah Persekutuan would have sufficient area 
to be developed permanently in conformity with the City's Comprehensive 
Plan, having in mind that Kuala Lumpur is the national capital.

(iv) To give opportunity to Bumiputra entrepreneurs to be involved in 
commercial, housing and industry through a planned development of state land 
and to give opportunities to the Bumiputra to own commercial and industrial 
lots through the development programmes of state and private lands.

(v) To overcome the squatter problem through the construction of high 
rise low cost flats.

(vi) To ensure a permanent revenue for the Government through a 
systematic land alienation procedures. In this context, the State lands 
concerned are those lands which have not been allocated or reserved by the 
government including former mining lands and areas under State and Federal 
leases which have expired.

Source: Land Policy Document, Federal Territory, Kuala Lumpur, 1984.
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APPEIDII 3.17

LAFD ALIEFATIOI POLICY IF THE FEDEEAL TEEEITOEY 

Some of the Land Policies for Federal Territory are as follows:

(i) State land, ex-mining land and unreserved land or land not 
occupied or used by government, whose land use zoning or site plan 
have been determined, may be considered for alienation.

(ii) Hew applications for mining land will not be considered. 
However, existing mining land which is in operation and has potential 
for tin and which is profitable, may be considered for the lease to be 
renewed.

(iii) Any state land and ex-mining land which have been zoned may 
be parcelled out into smaller parcels each of which not more than 50 
acres, to be considered for alienation to housing developers chosen to 
implement housing projects.

(iv) 'Pocket Land' may be considered for alienation to any 
applicant but priority is to be given to government agencies and 
bumiputra individual applicants or bumiputra companies.

Priority of Applicant.

Applications for land will be given priority to the following:
<i) To government agencies or private agencies if the objective of 

the applicants is to implement projects under the 5MP.
(ii) To bumiputra Companies where 100% of the shareholders are 

bumiputra and have a paid up captial of $200,000 provided the 
objectives of the applicants are to develop the area into housing in 
conformity with the objectives of the HEP.

(iii) To Company registered as burntputra-owned, in the form of at 
least 70% of the shares owned by Bumiputra and 30% owned by non- 
Bumiputra with a paid up capital of $300,000.00.
The .form of land alienation is as follows:
(i) Land alienation involving 'pocket' land is approved to
individuals, companies, corporations and 60 on for housing and 
industrial uses. These lands may consist of one or more lots.

(ii) The form of alienation of state land which involves large 
areas of land for housing projects by way of uncontrolled alienation 
is to stop.

(iii) The alienation of land through joint venture between the
government and private companies is to be continued. The form of joint
venture policy is that the governments should be empowered to to fix
the price of the houses and the choice of building units in the 
housing project.

(iv) The alienation of land in the form of joint venture between
the government and its agencies. This method was practised in an area
of about 310 acres in Datuk Keramat, Ulu Kelang, approved to Selangor 
State Economic Development Corporation (SEDC) and re-alienated to 
individual applications.
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Appendix 3.17 [cont.]

(v) The direct alienation of land to government agencies for 
various projects such as the Kampung Konggo housing project, the 
'Squatters upgrading project' and 'Site and Services' project.

The area of land in the Federal Territory (since its creation in 
1974) that has been alienated up to 1979 was 2,200 acres. These land 
can be divided into two categories:

(i) The alienation of land for a particular use to individual or 
group applicants including 'pocket' land which involved an area of 270 
acres, (1706 lots), This figure does not include a total of 2,400 
applications approved to Kampung Konggo residents, Taman Maluri, and 
site and services project in Salak Selatan.

(ii) The alienation of land which involves large areas of land and 
needed considerable financial expenditure for its development. 
Approvals for such lands were given to government agencies, companies, 
voluntary organizations and joint venture companies which involved an 
area of 2,200 acres as shown below:

(a) government agencies 1,400 acres
(b) private companies 260 acres
(c) joint venture companies 195 acres
(d) others 60 acres
From the above acreage, which have been approved for alienation, 

individual applications are as follows:

Ethnic groups. Area. Lots.

Malays 260 acres 1662
Chinese 6 acres 43
Indian 3 acres 11

TOTAL 269 1716

Vhile the alienation of land to individuals as a group, of which each
area consists of more than 5 lots, and including the number of
applications approved for housing lots in the Housing estate of
Kampung Konggo, Taman Maluri and Site and 
Selatan are as follows :

Services projects in Salak

Ethnic groups. Lots.

Malays 2746
Chinese 552
Indian 138
Others 12

TOTAL 3448*

* (This total includes industrial and shop lots).

Source: Land Alienation Policy Document, Federal Territory, 19Ô4.
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APPEIDII 3.18
THE PAHAIG STATE LAID ALIEEATIQW POLICY

1. A p p l i c a t i o n s  f o r  l a n d s  w i t h i n  a n  a r e a  of t w e n t y  m i l e s  f r o m  K u a n t a n  
t o w n  a r e  c l o s e d  e x c e p t  :

(i) a p p l i c a t i o n s  f r o m  t h e  h o l d e r s  o f  T O L  i s s u e d  b e f o r e  1978.
(ii) a p p l i c a t i o n s  f r o m  g o v e r n m e n t  d e p a r t m e n t s  a n d  s t a t u t o r y  

bodies.
(iii) a p p l i c a t i o n s  f o r  l a n d  l o t s  w h i c h  h a v e  b e e n  a p p r o v e d  b y  t h e  

g o v e r n m e n t  a n d  l o t s  w i t h i n  a  g r o u p  s e t t l e m e n t  area.
(iv) a p p l i c a t i o n s  f o r  l a n d  i l l e g a l l y  o c c u p i e d  b e f o r e  June, 1966.
(v) a r e a s  w h i c h  h a v e  b e e n  d e t e r m i n e d  b y  t h e  CLR, K u a n t a n  w i t h  a

r e a d y - m a d e  l a y o u t  p l a n  p r e p a r e d  b y  t h e  S t a t e  D i r e c t o r  of T o w n  a n d  
C o u n t r y  P l a n n i n g .  T h e  s a m e  c o n d i t i o n  a p p l i e s  t o  t h e  l a n d  w i t h i n  a 
m i l e  f r o m  B a n d a r  B a r u  M a r a n  C e n t r e .
2. I n d i v i d u a l  a p p l i c a t i o n s  f o r  l a n d  w i t h i n  t h e  d e v e l o p m e n t  a r e a  of 
E n d a u - R o m p i n  is c l o s e d .  L a n d  w i t h i n  t h i s  a r e a  c a n  o n l y  be o p e n e d  f o r  
d e v e l o p m e n t  a c c o r d i n g  t o  t h e  p l a n n i n g  m a d e  b y  t h e  C o m m i t t e e  of 
I r r i g a t i o n  D e v e l o p m e n t  E n d a u - R o m p i n ,  b y  h a v i n g  s i t e  a n d  s e r v i c e s  
p r o g r a m m e s  i.e. t h e  p r o v i s i o n  o f  h o u s i n g  a s  w e l l  a s  o t h e r  s o c i a l  
a m e n i t i e s .
3. A s  r e g a r d s  t o  l a n d  a l i e n a t i o n  p o l i c y  f o r  n e w  v i l l a g e s  c r e a t e d  
d u r i n g  t h e  e m e r g e n c y  p e r i o d  of 1 9 5 0 ' s, t h e  s t a t e  is t o  c o n t i n u e  
a l i e n a t i n g  s u c h  l a n d s  t o  t h e  o c c u p i e r  w i t h  s p e c i a l  p r e m i u m s  f o r  t h e  
o r i g i n a l  s e t t l e r s  w h o  w e r e  e v a c u a t e d  a n d  i n  o c c u p a t i o n  b e f o r e  3 1 s t  
D e c e m b e r  1960.
T h e  c o n d i t i o n s  of a l i e n a t i o n  a r e  that, t h e  t i t l e s  a r e  t o  b e  s t a t e  
l e a s e s  w i t h  a p e r i o d  of 6 0  y e a r s  a n d  a  p r e m i u m  of $ 1 0  p e r  lot 
(nominal). T h e  r e s t r i c t i o n  in i n t e r e s t  of s u c h  l a n d  is t h a t  t h e  l a n d  
a l i e n a t e d  c a n n o t  be leased, c h a r g e d  o r  t r a n s f e r r e d  w i t h o u t  w r i t t e n  
p e r m i s s i o n  of t h e  EXCO.
4. T h e  S t a t e  G o v e r n m e n t  h a s  d r a w n  u p  a  p o l i c y  o n  t h e  o p e n i n g  u p  of 
i n d u s t r i a l  a r e a s .  T h e  r e s p o n s i b i l i t y  o f  o p e n i n g  a n d  d e v e l o p i n g  
i n d u s t r i a l  a r e a s  o u t s i d e  t h e  R D A  i s  g i v e n  t o  t h e  P a h a n g  D e v e l o p m e n t  
A u t h o r i t y .
5. The i n d u s t r i a l  a r e a s  a r e  t o  be a p p r o v e d  in " b l o c k "  t o  t h e  t h r e e  
a g e n c i e s  ( L O P ,  DARA, PKJ) a n d  t h e s e  a g e n c i e s  a r e  a l s o  r e s p o n s i b l e  f o r  
f i n d i n g  i n v e s t o r s  o r  p u r c h a s e r s .
6. A l i e n a t i o n  of l a n d  o n  a l a r g e  s c a l e ,  (more t h a n  10 a c r e s )  w i l l  o n l y  
b e  c o n s i d e r e d  t o  t h e  S t a t e  a n d  F e d e r a l  G o v e r n m e n t  a g e n c i e s ;  s u c h  a s  
P a h a n g  S t a t e  D e v e l o p m e n t  Boa r d ,  P a h a n g  A g r i c u l t u r a l  D e v e l o p m e n t  Board, 
FELDA, F E L C R A ,  R I S D A ,  T h e  P i l g r i m a g e  F u n d  B o a r d  a n d  o t h e r  B u m i p u t r a  
i n t e r e s t s  w h i c h  t h e  S t a t e  d e e m s  f i t  t o  d e v e l o p  l a n d  t o  a c h i e v e  t h e  
HEP.
7. P a h a n g  c i t i z e n s  w o u l d  be g i v e n  p r i o r i t y  i n  F E L D A  s c h e m e s .  E f f o r t s  
s h o u l d  be m a d e  t o  d e v e l o p  t h e  t r a d i t i o n a l  ' K a m p u n g '  ( v i l l a g e )  in t h e  
a r e a s  s u r r o u n d i n g  F E L D A  s c h e m e s .
8. A s  r e g a r d s  a l i e n a t i o n  p o l i c y  u n d e r  t h e  G S A  A c t , 1960, t h e  s t a t e  
i d e n t i f i e d  t h r e e  t y p e s  of s c h e m e s  t o  be d e v e l o p e d :
(i) R u b b e r  o r  p a l m  oil l a n d  s c h e m e s  (for a r e a s  w h i c h  a r e  n e a r  t o  t h e  
e x i s t i n g  K a m p u n g ) ,  (ii) V i l l a g e  s t y l e  o r  o r c h a r d s ,  (iii) H o u s i n g .

T h e  m a n a g e m e n t  a n d  i m p l e m e n t a t i o n  o f  all t h e  e x i s t i n g  g r o u p  l a n d  
s c h e m e s  w h i c h  a r e  t o  be i m p l e m e n t e d  w o u l d  be g i v e n  t o  F E L C R A  o r  R I S D A  
o r  o t h e r  g o v e r n m e n t  a g e n c i e s  o r  d e p a r t m e n t s .
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Appendix 3.18 [cant.]

T h e  s e t t l e r s  f o r  t h e s e  s c h e m e s  w i l l  be s e l e c t e d  b y  a C o m m i t t e e ,  
c h a i r e d  b y  t h e  D i s t r i c t  O f f i c e r .

The l o t s  t o  be a l i e n a t e d  u n d e r  t h e  G r o u p  S e t t l e m e n t  S c h e m e  a r e  t o  
b e  a l i e n a t e d  d i r e c t l y  t o  t h e  p a r t i c i p a n t s  a n d  if n e c e s s a r y  c h a r g e d  t o  
t h e  a g e n c y  c o n c e r e d  u n t i l  t h e  c o s t s  i n c u r r e d  b y  t h e  a g e n c y  t o  d e v e l o p  
t h e  l a n d  a r e  p a i d  i n  full.
9. The S t a t e  G o v e r n m e n t ' s  p o l i c y  o n  F r i n g e  L a n d s  is t o  a l l o w  t h e  
s u c c e s s f u l  s c h e m e s  t o  be c o n t i n u e d  b y  t h e  S t a t e  L a n d  A g r i c u l t u r a l  
B o a r d  a n d  u n s u c c e s s f u l  s c h e m e s  a r e  t o  be t r a n s f e r r e d  t o  F E L C E A  o r  
E I S D A  t o  be r e h a b i l i t a t e d .  T h e  S t a t e  is t o  a l i e n a t e  l a n d  t o  
i n d i v i d u a l s  p r o v i d e d  s u c h  l a n d s  a r e  o f  t h e  f o l l o w i n g  c a t e g o r i e s : -

(i) P o c k e t  l a n d  (ii) l a n d  i l l e g a l l y  o c c u p i e d  b e f o r e  1 5 t h  S e p t e m b e r  
1 9 6 6  (iii) l a n d  o p e n e d  u p  t h r o u g h  p l a n n e d  o r  g r o u p  a l i e n a t i o n  b y  t h e  
S t a t e  g o v e r n m e n t .  H o w e v e r ,  l a n d s  w i t h i n  Vk m i l e s  f r o m  t h e  sea, 
s t r e t c h i n g  a t  t h e  F o r t h  of P a h a n g  r i v e r  t o  t h e  s t a t e  b o u n d r y  o f  P a h a n g  
a n d  T r e n g g a n u ,  i s  c l o s e d  f o r  a p p l i c a t i o n  e x c e p t  f o r  a p a r t i c u l a r  a r e a  
p l a n n e d  b y  t h e  D L A  c o n c e r n e d .

Source: P a h a n g  S t a t e  L a n d  P o l i c y  D o c u m e n ,  1981.

APPEJDII 3.19

C O F D I T I O F S  O F  A L I E I A T I J G  S T A T E  L A I D  IF TOVIS:
F E G E I  S E M B I L A F

(i) A l i e n a t i n g  of l a n d  f o r  h o u s i n g  at t h e  t o w n  f r i n g e s  is a s  f a r  
a s  p o s s i b l e  t o  be b a s e d  o n  t h e  c o n c e p t  of 1 D e s a  P e r m a i ' ,  i.e. w h e r e  
t h e  p o p u l a t i o n  i s  c e n t e r e d  s o  a s  t o  b e c o m e  a ' v i a b l e  i d e n t i t y ' .

(ii) A s  f o r  a l i e n a t i n g  l a n d s  f o r  g o v e r n m e n t  h o u s i n g  p r o j e c t s ,  t h e  
p r o p o r t i o n  of s h a r e  c a p i t a l  i s  a s  f o l l o w s :

(a) B u m i p u t r a ,  i n c l u d i n g  c o r p o r a t i o n s  h o l d i n g  a t  l e a s t  6 0 %  sha r e s .  
A p p l i c a t i o n s  f o r  g o v e r n m e n t  h o u s i n g  p r o j e c t s  w i l l  n o t  be c o n s i d e r e d  if 
t h e  i n t e r e s t  o f  a b u m i p u t r a  C o m p a n y ,  e s p e c i a l l y  t h e  l o c a l  b u m i p u t r a  
d o e s  not a c h i e v e  t h e  r e q u i r e d  p r o p o r t i o n  of s h a r e s  r e q u i r e d  b y  t h e  
g o v e r n m e n t .

(b) In p l a n n i n g  f o r  h o u s i n g  i n  t h o s e  a r e a s ,  t h e  f o l l o w i n g  
c o n d i t i o n s  m u s t  be f u l f i l l e d :

(i) A t  l e a s t  7 0 %  o f  t h e  t o t a l  h o u s e s  i n  t h e  a r e a  m u s t  c o n s i s t  of 
l o w  c o s t  h o u s e s ,  a c c o r d i n g  t o  t h e  g o v e r n m e n t  d e f i n i t i o n .

(ii) A  s t a t e  r e p r e s e n t a t i v e  m u s t  b e  a l l o w e d  t o  s i t  o n  t h e  B o a r d  of 
D i r e c t o r s  o f  t h e  C o m p a n y  c o n c e r n e d  a n d  he is d i r e c t l y  r e s p o n s i b l e  t o  
t h e  M e n t e r i  Besar.

(iii) T h e  h o u s i n g  a r e a  m u s t  be p r o v i d e d  w i t h  s o c i a l  a m e n i t i e s .
(iv) It m u s t  h a v e  a g o o d  s e w e r a g e  s ystem.
(v) T h e  p r o j e c t  m u s t  b e g i n  w i t h i n  6 m o n t h s  f r o m  t h e  d a t e  of 

a p p r o v a l  o f  t h e  a l i e n a t i o n .  If t h i s  c o n d i t i o n  i s  n o t  f o l l o w e d ,  t h e  
l a n d  w i l l  r e v e r t  t o  t h e  S t a t e  G o v e r n m e n t .

(vi) L a n d  s o  a l i e n a t e d  c a n n o t  be c h a r g e d ,  t r a n s f e r r e d  o r  s o l d  
w i t h o u t  t h e  w r i t t e n  p e r m i s s i o n  o f  t h e  EXCO.

(vii) T h e  h o u s i n g  l o t s  o w n e d  b y  b u m i p u t r a  m u s t  c o n t a i n  a  s t r i c t  
p r o v i s i o n  t h a t  t h e  l a n d  t i t l e  w i l l  a l w a y s  be i n  t h e  h a n d s  of b u m i p u t r a  
a n d  w h e r e  p o s s i b l e  t h e  l a n d  s h a l l  be g a z e t t e d  a s  M a l a y  R e s e r v e d  Land.

(viii) If t h e  e q u i t y  p r o p o r t i o n  o f  B u m i p u t r a  i s  s a t i s f a c t o r y  (at 
l e a s t  60%) P K F F S  m a y  be e x e m p t e d  f r o m  j o i n t  v e n t u r e ,  [ . . . c o n t i n u e !
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Appendix 3.19 [cont.]

(lx) If t h e  p r o j e c t  w h i c h  i s  b e i n g  i m p l e m e n t e d  b y  t h e  B u m i p u t r a  i s  
u s i n g  t h e  s e r v i c e s  of " s u b - c o n t r a c t o r s *  o r  t h e  s k i l l s  of n o n - B u m i p u t r a  
i n  t h e  f i e l d  o f  d e v e l p o m e n t ,  a  s t u d y  s c h e m e  m u s t  be c r e a t e d  s o  t h a t  
s u c h  s k i l l s  c a n  be t r a n s f e r r e d  t o  t h e  B u m i p u t r a .  T h i s  s c h e m e  m u s t  
i n c l u d e  f i n a n c i a l  s u p e r v i s i o n  a n d  m a n a g e m e n t .  It i s  t h e
r e s p o n s i b i l i t y  of t h e  g o v e r n m e n t  r e p r e s e n t a t i v e  t o  s i t  o n  t h e  b o a r d  of 
t h e  C o m p a n y  t o  r e p o r t  t o  t h e  X e n t e r i  B e s a r  o n  a n y  i s s u e  w h i c h  t o u c h e s  
p o l i c y  m a t t e r s .

T h e  S t a t e  G o v e r n m e n t ' s  p o l i c y  o n  t h e  r e s e t t l e m e n t  o f  i l l e g a l  
s q u a t t e r s  o n  s t a t e  l a n d  is b y  w a y  o f  b u i l d i n g  l o w  c o s t  h o u s e s  o r  
flat s .  S u c h  p r o j e c t s  w i l l  b e  c a r r i e d  o u t  o n  a  j o i n t - v e n t u r e  b a s i s  
b e t w e e n  t h e  B u m i p u t r a  C o m p a n y  a n d  t h e  S t a t e  C o r p o r a t i o n s .

A s  t o  c o m m e r c i a l  c o m p l e x e s  i n  t o w n  a r e a s ,  p l a n n e d  b y  t h e  
g o v e r n m e n t  i s  t o  be c a r r i e d  o u t  f o r  t h e  e s t a b l i s h m e n t  of s u c h  
c o m p l e x e s  f o r  B u m i p u t r a .  F o r  t h i s  p u r p o s e ,  s u i t a b l e  l a n d  t o  be 
a l i e n a t e d  s h o u l d  be o n  l e a s e h o l d  a n d  " s p e c i a l  c o n d i t i o n s "  o n  l a n d  
t i t l e s  a r e  t o  be e n f o r c e d ,  s u c h  t h a t  t h e  l a n d  c a n n o t  be t r a n s f e r r e d ,  
c h a r g e d  o r  l e a s e d  w i t h o u t  t h e  w r i t t e n  p e r m i s s i o n  o f  t h e  EICO.

Source: Xegrl Sembilan State Land Alienation Policy Document, 1981.

APPEMDII 3.20.

SEGERI SEXBILAS X IS I  ESTATE POLICY

P r i o r i t y  may be g iv e n  to  th e  f o l lo w in g  a p p l ic a n t s : -
(1 )  S ta te  Developm ent C o rp o ra t io n s  (n o t more th an  3 ,0 0 0  a c r e s )
( i i )  S ta te  F o u n d a tio n  (n o t more th an  3 ,0 0 0  a c r e s ) .
( H i )  C o rp o ra tio n  o r  p r i v a t e  l im i t e d  company which re p re s e n ts  th e  

i n t e r e s t s  o f  th e  lo c a l  d i s t r i c t ,  such a s  th e  S e g e r i S em bilan  S ta te  
Econornic D evelopm ent C o rp o ra tio n .

( i v )  The d i s t r i b u t i o n  o f  s u i t a b le  s t a t e  la n d  i s  by D i s t r i c t ,  
th e r e f o r e , each d i s t r i c t  w i l l  be re p re s e n te d  by one o r  a fe w  more 
com panies which have l o c a l l y  based s h a re h o ld e rs . J o in t  v e n tu re s  w ith  
any  e s ta te s  w i l l  be a llo w e d  p ro v id e d  th e  l o c a l l y  based com panies o r  
b o d ie s  o r  c o r p o r a t io n s  own n o t le s s  th an  55% s h a re s  in  a n y  j o i n t  
v e n tu re . The la n d  a l ie n a t e d  w i l l  be a s t a t e  le a s e  o r  Xukim  le a s e  w ith  
a s p e c ia l  r a t e  o f  prem ium . Lands a l ie n a t e d  f o r  m in i - e s t a t e s  w i l l  have  
s p e c ia l  c o n d it io n s , l . e .  th e y  must be d e v e lo p e d  w ith in  3  y e a r s  fro m  
th e  d a te  o f  a l i e n a t io n  o r  e ls e  th e  s t a t e  i s  empowered to  f o r f e i t  th e  
la n d . The DLA i s  to  r e p o r t  th e  p ro g re s s  o f  such developm ent to  th e  
S ta te  G overnm ent. The S ta te  Governm ent i s  empowered to  a p p o in t a 
r e p r e s e n t a t iv e  to  s i t  a s  a member o f  th e  Board o f  D i r e c t o r s  f o r  any  
m in i e s ta te .

Source: B e g r i  S e m b i l a n  L a n d  P o l i c y  D o c u m e n t ,  1981.
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ÀPPEIDII 3.21
LAID TRAISFERS TO IOI-CITIZEI QE FQREIGI CQMPAIIES BY STATE AS AT 31.12.1962

State Xo.of Titles Area Involved 
(acre) (hectare)

Perils
Kedah - -
Penang 1 3 9 5 5 , 4 2 9 . 8 2 1 9 8 . 2 9
Perak 46 6 , 5 0 6 . 1 8
Selangor 3 5 4 3 9 , 9 0 3 . 9 9 1 6 , 1 5 5 . 4 6
K-Sembilan 7 6 5 6 4 . 8 7 2 2 8 . 6 9
Melaka 130 1 5 7 . 4 6 3 . 7 5
J ohor 2 8 0 3 1 1 , 2 6 2 . 0 4 , 5 5 9 . 7 9
Pahang 2 0 6 2 2 . 2 3 2 5 1 . 9 1
Trengganu 5 2 0 . 5 5 8 . 3 2
Kelantan - - -
^ilayah
Persekutuan 122 19. 7 1 7 . 9 8

4 9 5 1 6 4 , 4 8 7 . 4 5 2 3 , 4 7 4 . 2 2

Source: X i n i s t r y  of L a n d  a n d  R e g i o n a l  D e v e l o p m n t ,
( A d m i n i s t r a t i v e  a n d  L e g a l  D i v i s i o n ) , 1 9 8 2 , ( u n p u b l i s h e d  rep o r t ) .

hote:
S e l a n g o r  h a s  t h e  l a r g e s t  a r e a  ( 3 9 , 9 0 3 . 9 9  a c r e s  o r  1 6 , 1 5 5 . 4 6 5  h e c t a r e s )  of 

l a n d  o w n e d  b y  n o n - c i t i z e n .
2. T h e  l a r g e s t  a r e a  of l a n d  i n  t e r m s  of c a t e g o r y  of l a n d  u s e  o w n e d  b y  n o n -  
c i t i z e n  is a g r i c u l t u r e  ( 3 0 , 0 2 4 . 2 6 3  a c r e s ) ,e s p e c i a l l y  i n  S e l a n g o r  (15 , 6 3 1  acres).
3. I n  P e n a n g , 3 5 7  t i t l e s  o w n e d  b y  F o r e i g n  s o c i e t i e s , o r  c l u b s  s u c h  a s  c h u r c h e s .
4. A s  f o r  c a t e g o r y ,  B u i l d i n g  ( r e s i d e n t i a l ) , 1 , 4 4 3  t i t l e s  a r e  o w n e d  b y  n o n ­
c i t i z e n  e s p e c i a l l y  i n  Joho r ,  ( 1 , 4 0 9  t i t l e s ) .
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APPEÏDII 3.22
PAÎT THIRTY-THREE (A> IAT10IAL LAID CODE 

RESTRICTION II RESPECT OF IOI-CITIZEIS :

433B. (1) N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  in t h i s  A c t  o r  i n  a n y  
o t h e r  w r i t t e n  l a w -

(a) a n o n - c i t i z e n  o r  a  f o r e i g n  c o m p a n y  m a y  a c q u i r e  l a n d  o r  a n  
i n t e r e s t  i n  a l i e n a t e d  l a n d  m a y  b e  e f f e c t e d  in f a v o u r  of a  n o n - c i t i z e n  
o r  a  f o r e i g n  c o m p a n y ;

(b) a d e a l i n g  u n d e r  D i v i s i o n  I V  w i t h  r e p e c t  t o  a l i e n a t e d  l a n d  o r  
a n  i n t e r e s t  i n  a l i e n a t e d  l a n d  m a y  b e  e f f e c t e d  i n  f a v o u r  o f  a n o n ­
c i t i z e n  o r  a  f o r e i g n  c o m p a n y ;

(c) a l i e n a t e d  l a n d  , o r  a n y  s h a r e  o r  i n t e r e s t  i n  s u c h  l a n d , m y  be 
t r a n s f e r r e d  o r  t r a n s m i t t e d  t o , v e s t e d  i n , o r  c r e a t e d  i n  f a v o u r  o f  a n y  
p e r s o n  o r  b o d y  a s  " t r u s t e e " ,  o r  of t w o  o r  m o r e  p e r s o n s  o r  b o d i e s  a s  
" t r u s t e e s " ,w h e r e  t h e  t r u s t e e  o r  o n e  of t h e  t r u s t e e s , o r  w h e r e  t h e  
b e n e f i c i a r y  o r  o n e  of t h e  b e n e f i c i a r i e s , i s  a  n o n - c i t i z e n  o r  a  f o r e i g n  
c o m p a n y ;

(d) t h e  R e g i s t r a r  m a y  i n  r s p e c t  of a n y  l a n d  r e g i s t e r  a n y  p e r s o n  
o r  b o d y  a s  " r e p r e s e n e t a t i v e "  o r  m a k e  a m e m o r i a l  i n  f a v o u r  o f  a n y  
p e r s o n  o r  b o d y  a s  " r e p r s e n t a t i v e "  if s u c h  p e r s o n  o r  b o d y  i s  a n o n ­
c i t i z e n  o r  a f o r e i g n  c o m p a n y ;

(e) t h e  R e g i s t r a r  m a y  e n d o r s e  a n y  m e m o r i a l  of t r a n s m i s s i o n  o n  
t h e  r e g i s t e r  d o c u m e n t  of t i t l e  t o  a n y  l a n d  in f a v o u r  of a n o n - c i t i z e n  
o r  a  f o r e i g n  c o m p a n y ,  but o n l y  a f t e r  t h e  p r i o r  a p p r o v a l  of t h e  S t a t e  
A u t h o r i t y  h a s  b e e n  o b t a i n e d  u p o n  a n  a p p l i c a t i o n  i n  w r i t i n g  t o  t h e  
S t a t e  A u t h o r i t y  b y  s u c h  n o n - c i t i z e n  o r  f o r e i g n  c o m p a n y :

p r o v i d e d  t h a t  n o  s u c h  a p p r o v a l  s h a l l  be r e q u i r e d  i n  r e s p e t  of a n y  
l a n d  o r  a n y  i n t e r e s t  in a n y  l a n d  w h i c h  is s u b j e c t  t o  t h e  c a t e g o r y  
" i n d u s t r y " :
A n d  p r o v i d e d  f u r t h e r  t h a t  n o  s u c h  a p p r o v a l  s h a l l  b e  g r a n t e d  i n  r e s p e c t  
of a n y  l a n d  o r  a n y  i n t e r e s t  in a n y  l a n d  w h i c h  i s  s u b j e c t  t o  t h e  
c a t e g o r y  “ a g r i c u l t u r e "  o r  t o  a n y  c o n d i t i o n  r e q u i r i n g  i t s  u s e  f o r  a n y  
a g r i c u l t u r a l  p u r p o s e .

(2) V h e r e  t h e  S t a t e  A u t h o r i t y  g r a n t s  a n y  a p p r o v a l  u n d e r  s u b ­
s e c t i o n  (1) it m a y  be m a d e  s u b j e c t  t o  s u c h  t e r m s  a n d  c o n d i t i o n s  a s  m a y  
be s p e c i f i e d  b y  t h e  S t a t e  A u t h o r i t y .
433C. A f t e r  t h e  c o m m e m c e m e n t  o f  t h i s  P a r t , a n y  d i s p o s a l  of l a n d  b y  t h e  
S t a t e  A u t h o r i t y , o r  a n y  d e a l i n g  o r  o t h e r  a c t  w i t h  r e g a r d  t o  a l i e n a t e d  
l a n d  o r  a n y  i n t e r e s t  t h e r e i n , i n  c o n t r a v e n t i o n  of s e c t i o n  4 3 3 B  s h a l l  be 
n u l l  a n d  void.
4 3 3 D . (1) N o t h i n g  c o n t a i n e d  i n  t h i s  P a r t  s h a l l  r e n d e r  i n v a l i d  a n y t h i n g  
d o n e  u n d e r  t h i s  A c t  o r  a n y  p r e v i o u s  l a n d  l a w  b e f o r e  t h e  c o m m e n c e m e n t  
o f  t h i s  Part.

(2) N o t h i n g  c o n t a i n e d  i n  t h i s  p a r t  s h a l l  r e n d e r  i n v a l i d  a n y  
i n s t r u m e n t  e f f e c t i n g  a n y  d e a l i n g  i n  a n y  a l i e n a t d  l a n d  o r  a n y  i n t e r e s t  
t h e r e i n  in f a v o u r  o f  a  n o n - c i t i z e n  o r  in f a v o u r  o f  a f o r e i g n  c o m p a n y  
e x e c u t e d  b e f o r e  t h e  c o m m e n c e m e n t  of t h i s  P a r t  a n d  s t a m p e d  in 
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of t h e  S t a m p  o r d i n a n c e ,  1 9 4 9  e i t h e r  
b e f o r e  o r  w i t h i n  o n e  m o n t h  a f t e r  t h e  c o m m e n c e m e n t  of t h i s  Part.

Source: National Land Code, Part Thirty Three,
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APPEIDII 4.1
CIfiCITMSTAICES VHERE CATEGORIES ARE EIDQRSED

V i t h  r e s p e c t  t o  " S e w  A l i e n a t i o n " ,  t h e s e  c i r c u m s t a n c e s  are:

(i) a s  p r o v i d e d  b y  S e c t i o n  5 2 ( 2 )  of the FLC, i . e  b y  d e c l a r a t i o n  of 
a s p e c i f i c  a r e a  w i t h i n  w h i c h  a  p r e s c r i b e d  c a t e g o r y  w ill be a p p l i c a b l e .  
(So far, t h i s  m e t h o d  h a s  n o t  b e e n  a p p l i e d  b y  t h e  S t a t e  A u t h o r i t y . )

(ii) a s  p r o v i d e d  b y  S e c t i o n  5 2 ( 3 )  b y  a n  a d  h o c  d e c i s i o n  b y  t h e  S t a t e  
A u t h o r i t y  w h e r e v e r  land, n o t  a f f e c t e d  b y  a c a t e g o r y  p r e s c r i b e d  a s  in
(i) i s  a p p r o v e d  f o r  a l i e n a t i o n .  T h i s  i s  a c o m m o n  a n d  u s u a l  f o r m  o f  
d e c i s i o n  b y  t h e  S t a t e  A u t h o r i t y  u n d e r t a k e n  o n  a p p r o v a l  of a p i e c e  of 
l a n d  f o r  a l i e n a t i o n ,  w i t h  r e s p e c t  t o  l a n d s  a l r e a d y  a l i e n a t e d .

(iii) a s  p r o v i d e d  b y  S e c t i o n  5 4  (i) of t h e  F L C  b y  d e c l a r a t i o n  of a 
s p e c i f i c  a r e a  w i t h i n  w h i c h  s u c h  l a n d  w i l l  o n  a p r e s c r i b e d  d a t e  b e c o m e  
s u b j e c t  t o  w h a t e v e r  c a t e g o r y  m a y  be a p p r o p r i a t e .  F r o m  o u r  k n o w l e d g e  
n o  S t a t e  A u t h o r i t y  h a s  a p p l i e d  t h i s  p r o v i s i o n  a s  yet.

H o w e v e r ,  t w o  f u r t h e r  c i r c u m s t a n c e s  a r e  s p e c i f i e d  in w h i c h  t h e  
e n d o r s e m e n t  o f  a  c a t e g o r y  m a y  be e f f e c t e d .  T h e s e  are:

(iv) a s  p r o v i d e d  b y  S e c t i o n  1 2 4 ( 1 ) ( 9 )  i.e. by e n d o r s e m e n t  at t h e  
r e q u e s t  of t h e  p r o p r i e t o r  of l a n d  a l r e a d y  a l i e n a t e d  and;

(v) a s  p r o v i d e d  by S e c t i o n  147( 3 )  i.e. o n  a p p r o v a l  of a n  
a m a l g a m a t i o n  at t h e  r e q u e s t  of a n y  s u c h  p r o p r i e t o r .

Source: F a t i o n a l  L a n d  C o d e  1965.

APPEIDII 4.2

L A F D  S U B J E C T  T O  C A T E G O R Y  A G R I C U L T U R E  : IS. 1 1 5 ( 4 )  FLC.

L a n d  s u b j e c t  t o  c a t e g o r y  a g r i c u l t u r e  c a n  be u s e d  f o r  t h e  f o l l o w i n g  
p u r p o s e s :

(a) t h e  p u r p o s e  o f  a d w e l l i n g  h o u s e  f o r  t h e  p r o p r i e t o r  of t h e  l a n d  
o r  a n y  o t h e r  p e r s o n  l a w f u l l y  in o c c u p a t i o n  t h e r e o f  o r  f o r  t h e  s e r v a n t s  
o f  o r  a n y  p e r s o n  e m p l o y e d  f o r  a g r i c u l t u r a l  p u r p o s e s .

(b) t h e  p u r p o s e s  of a g r i c u l t u r e .
(c) t h e  p u r p o s e  of e x t r a c t i n g  o r  p r o c e s s i n g  r a w  m a t e r i a l  f r o m  

a g r i c u l t u r a l  p r o d u c e .
(d) t h e  p u r p o s e  of p r e p a r i n g  f o r  d i s t r i b u t i o n  a n y  s u c h  m a t e r i a l  o r 

p r o d u c e ,  o r  a n y  l i v e s t o c k  o r  f i s h  o r  t h e  p r o d u c e  o f  a n y  l i v e s t o c k .
(e) t h e  p u r p o s e s  of p r o v i d i n g  e d u c a t i o n a l ,  m e d i c a l ,  s a n i t a r y ,  o r 

o t h e r  w e l f a r e  f a c i l i t i e s  i n c l u d i n g  (so f a r  a s  t h e y  a r e  p r o v i d e d  
p r i m a r i l y  f o r  u s e  b y  p e r s o n s  e m p l o y e d  o n  t h e  land) f a c i l i t i e s  f o r  t h e  
p u r c h a s e  o f  g o o d s  a n d  o t h e r  c o m m o d i t i e s .

(f) a n y  p u r p o s e  w h i c h  t h e  S t a t e  A u t h o r i t y  p r e s c r i b e  b y  r u l e s  u n d e r  
S e c t i o n  14 of t h e  F a t i o n a l  L a n d  Code.

(g) a n y  p u r p o s e  w h i c h  t h e  S t a t e  A u t h o r i t y  m a y  t h i n k  fit t o  
a u t h o r i s e  in t h e  c i r c u m s t a n c e s  of a n y  p a r t i c u l a r  case.

(h) a n y  p u r p o s e  i n c i d e n t a l  t o  a p u r p o s e  f a l l i n g  w i t h i n  a n y  of t h e  
p r e c e d i n g  p a r a g r a p h s ,  [ . . . c o n t i n u e !
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Appendix 4.2 Icont.]

(ii) r e s t r i c t  t h e  p a r t s  of t h e  lot w h i c h  m a y  be u s e d  f o r  p u r p o s e s  
o t h e r  t h a n  c u l t i v a t i o n ,  i.e. t h e  w h o l e  a r e a  of the l a n d  m u s t  be 
b o u g h t  f u l l y  u n d e r  c u l t i v a t i o n  w i t h i n  t h r e e  y e a r s  of t h e  d a t e  of 
A l i e n a t i o n  o r  t h e  r e l e v a n t  d a t e  e x c e p t  t h o s e  area s ,  o c c u p i e d  o r  i n  
c o n j u n c t i o n  w i t h  a b u i l d i n g  r e f e r r e d  t o  in S e c t i o n  115 (4) a s  
m e n t i o n e d  a b o v e  o r  u s e d  f o r  p u r p o s e s  u n d e r  S e c t i o n  115 (4)<e) s t a t e d  
above. F u r t h e r m o r e ,  s u c h  a r e a  of l a n d  m u s t  be c o n t i n u o u s l y  c u l t i v a t e d  
a n d  t h e  c u l t i v a t i o n  of t h e  l a n d  s h a l l  be m a d e  w i t h i n  t w e l v e  m o n t h s  of 
bbe d a t e  of a l i e n a t i o n  o r  a n y  r e l e v a n t  d a t e  .

(iii) provides most stringent cultivation conditions for the 
remainder of the land left after deduction of any parts included in
(ii).
•Source: R a t i o n a l  L a n d  C o d e  1965.

RESTRICTIOIS AS TO LAID SUBJECT TO IMPLIED CQIDITIOI 
“AGRICULTURE-,

I S . 115 <1) F L C . 3

Land subject to the implied condition "agriculture" will have the 
following restrictions:
(i) p r o h i b i t  t h e  e r e c t i o n  of a n y  b u i l d i n g  e x c e p t  a s  s p e c i f i e d ,  v i d e  
S e c t i o n  1 1 5 ( 1 ) (a) a n d  S e c t i o n  1 1 5 ( 4 )  of the RLC. T h e  s a i d  p u r p o s e  a s  
p r o v i d e d  u n d e r  s e c t i o n  1 1 5  of t h e  I L C  i s  s h o w n  i n  A p p e n d i x  4.4
(ii) r e s t r i c t  t h e  p a r t s  of t h e  lot w h i c h  m a y  be u s e d  for p u r p o s e s
o t h e r  t h a n  c u l t i v a t i o n ,  i.e. t h e  w h o l e  a r e a  of t h e  l a n d  m u s t  be 
b r o u g h t  f u l l y  u n d e r  c u l t i v a t i o n  w i t h i n  t h r e e  y e a r s  of t h e  d a t e  of 
a l i e n a t i o n  o r  t h e  r e l e v a n t  d a t e  e x c e p t  t h o s e  a r e a s ,  o c c u p i e d  o r  i n  
c o n j u n c t i o n  w i t h  a b u i l d i n g  r e f e r r e d  t o  in S e c t i o n  115 (4) a s
M e n t i o n e d  a b o v e  o r  u s e d  f o r  p u r p o s e s  u n d e r  S e c t i o n  115 (4)(e).
u r t h e r m o r e ,  s u c h  a r e a  of l a n d  m u s t  be c o n t i n u o u s l y  c u l t i v a t e d  a n d  the  

c u l t i v a t i o n  of t h e  l a n d  s h a l l  be m a d e  w i t h i n  t w e l v e  m o n t h s  of t h e  d a t e  
of a l i e n a t i o n  o r  a n y  r e l e v a n t  date,
(iii) p r o v i d e s  m o s t  s t r i n g e n t  c u l t i v a t i o n  c o n d i t i o n s  f o r  t h e  r e m a i n d e r  
of t h e  l a n d  l e f t  a f t e r  d e d u c t i o n  of a n y  p a r t s  i n c l u d e d  in (ii).
Thus, if it i s  c o m p a r e d  t o  t h e  p r e v i o u s  l a n d  laws, t h e s e  c u l t i v a t i o n  
c o n d i t i o n s  a r e  f a r  m o r e  d r a s t i c  t h a n  t h o s e  in t h e  p r e v i o u s  laws.
It m u s t  be n o t e d  h o w e v e r ,  t h a t  t h e  c u l t i v a t i o n  c o n d i t i o n s  r e f e r r e d  t o  
in (iii) above, a p p l y  s o l e l y  t o  l a n d s  w h i c h  a r e  ‘c u l t i v a t e d '  i.e. w i t h  
crops. T h e  p r o v i s i o n s  of S e c t i o n  1 1 5 ( 1 )  (a) a n d  (d) c a n  h a v e  n o  
a p p l i c a t i o n  t o  l a n d  u s e d  f o r  s u c h  a g r i c u l t u r a l  p u r p o s e s  a s  s t o c k - 
r a i s i n g  o r  f i s h - p o n d s .  It w o u l d  b e  c l e a r l y  h a v e  b e e n  i m p o s s i b l e  t o  
p r o v i d e  i m p l i e d  c o n d i t i o n s  u n d e r  t h i s  S e c t i o n  t o  c o v e r  all c o n c e i v a b l e  
c i r c u m s t a n c e s .

It is s e e n  h e r e  t h a t  s e c t i o n  1 1 5 ( 4 )  a s  m e n t i o n e d  a b o v e  g i v e s  a 
d e t a i l e d  s p e c i f i c a t i o n  of p e r m i s s i b l e  b u i l d i n g s  a n d  t h i s  is n e c e s s a r y  
in o r d e r  t o  c o v e r  e v e r y  t y p e  of d e v e l o p m e n t  f r o m  s m a l l  p e a s a n t  
h o l d i n g s  t o  l a r g e  e s t a t e s  w h i c h  a r e  u n d e r  a s t a t u t o r y  o b l i g a t i o n  t o  
p r o v i d e  v a r i o u s  s e r v i c e s  t o  t h e i r  l a b o u r e r s ,  V h e r e a s  S e c t i o n  1 1 5 ( 4 ) (f) 
( a p p e n d i x  4.4) is p a r t i c u l a r l y  i n t e n d e d  t o  e n a b l e  S t a t e  A u t h o r i t i e s  to 
p r e s c r i b e  a p p r o p r i a t e  t y p e s  of " c o t t a g e  i n d u s t r y "  a s  b e i n g  p e r m i s s i b l e  
o n  a g r i c u l t u r e  land. T h e s e  m u s t  v a r y  w i d e l y  a n d  c a n n o t  be fo r e s e e n .  
A s  f o r  S e c t i o n  1 1 5 ( 4 ) (g), t h e  S t a t e  A u t h o r i t y  n e e d s  t o  a u t h o r i s e  s u c h  
u s e  a n d  it n e e d s  t o  be e m b o d i e d  i n  a n  e x p r e s s  c o n d i t i o n .
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APPE1DII 4.3
LAID SUBJECT TO CATEGORY "IIDUSTEY" : I S. 117 SLC].

Land subject to category •industry' will have the following 
conditions:

(i) t h e  l a n d  s h a l l  be u s e d  o n l y  f o r  t h e  p u r p o s e s  of the e r e c t i o n  
or m a i n t e n a n c e  of f a c t o r i e s ,  w o r k s h o p s ,  f o u n d r i e s ,  w a r e h o u s e s ,  doc k s , 
j e t t i e s ,  r a i l w a y s ,  o r  o t h e r  b u i l d i n g s  o r  i n s t a l l a t i o n s  f o r  u s e  o r  i n  
c o n n e c t i o n  w i t h  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  purposes.:

i) m a n u f a c t u r e ,  ii) s m e l t i n g  iii) t h e  p r o d u c t i o n  or d i s t r i b u t i o n  
of goo d s ,  o r  o t h e r  c o m m o d i t i e s ;  iv) t h e  s t o r a g e  t r a n s p o r t ,  o r  
d i s t r i b u t i o n  o f  g o o d s  o r  o t h e r  c o m m o d i t i e s .

T h e  C o d e  a l s o  s t i p u l a t e d  t h a t  e v e r y  b u i l d i n g  o r  i n s t a l l a t i o n  o n  
t h e  l a n d  s h a l l  be m a i n t a i n e d  i n  r e p a i r .

The C o d e  a l s o  p r o h i b i t s  t h e  o w n e r  of t h e  b u i l d i n g  or l a n d  o w n e r  
f r o m  d e m o l i s h i n g  a l t e r i n g  o r  e x t e n d i n g  t h e  b u i l d i n g  o r  l a n d  o w n e r  f r o m  
d e m o l i s h i n g  a l t e r i n g  o r  e x t e n d i n g  t h e  b u i l d i n g  w i t h o u t  t h e  p r i o r  
c o n s e n t  of t h e  S t a t e  A u t h o r i t y  . Thus, in a c a s e  o f  a s t a t e  l e a s e  f o r  
e x a m p l e ,  t h e  l a n d  a n d  all t h e  b u i l d i n g s  a n d  w h a t e v e r  i n s t a l l a t i o n s  a r e  
u p o n  t h e  l a n d  at t h e  t i m e  of e x p i r y  of t h e  lease, t h e  w h o l e  s t r u c t u r e  
m u s t  r e m a i n  i n t a c t  a n d  it w i l l  be r e v e r t e d  t o  t h e  S t a t e  A u t h o r i t y .

APPEIDII 4.4

PROBLEMS OF LAID VALUE II THE LAID ACQUISITIOI PROCESS

T h e  v a l u e  o f  l a n d  i s  d e t e r m i n e d  b y  t h e  i n t e r a c t i o n  of d e m a n d  a n d  
s uppiy, w h e t h e r  o v e r t l y  in a  r e l a t i v e l y  f r e e  m a r k e t  o r  c o v e r t l y  a s  a 
l a t e n t  v a l u e  i n  a  c o n t r o l l e d  s o c i e t y .  In t h e  M a l a y s i a n  c o n t e x t ,  
h o w e v e r ,  t h e  d e m a n d  f o r  a n d  t h e r e f o r e  t h e  v a l u e  o f  a g i v e n  p i e c e  of 
l a n d  d e p e n d s  o n  f a r  m o r e  t h a n  i t s  i n t r i n s i c  q u a l i t i e s .  It d e p e n d s  
e s s e n t i a l l y  u p o n  l o c a t i o n  a n d  a c c e s s i b i l i t y .  In A d a m  S m i t h s  
t e r m i n o l o g y ,  it i s  t h e  " v a l u e  i n  e x c h a n g e '  r a t h e r  t h a n  t h e  ' v a l u e  i n  
u s e  t h a t  i s  i m p o r t a n t  i n  a n  a s s e s s m e n t  o f  l a n d  v a l u e s  w i t h  
e x c h a n g e a b l e  v a l u e  b e i n g  d e r i v e d  f r o m  s c a r c i t y  a n d  t h e  a p p l i c a t i o n  of 
labour. In M a l a y s i a ,  it i s  r e a s o n a b l e  t o  i n f e r  t h a t  t h e  p r i n c i p a l  
f a c t o r  d i r e c t i n g  b o t h  t h e  l e v e l  a n d  m o r e  p a r t i c u l a r l y ,  t h e  
d i s t r i b u t i o n  o f  l a n d  v a l u e s  i s  t h e  a d m i n i s t r a t i v e  a n d  l e g i s l a t i v e  
f r a m e  work, t h a t  b e s e t s  t h e  l a n d  m a r k e t ,  b e c a u s e  t h e  v a l u e  of l a n d  
t o d a y  d e p e n d s  l a r g e l y  o n  p u b l i c  p o l i c y  b e s i d e s  t h e  i n f l u e n c e  of 
i n d i v i d u a l  o w n e r ' s  a c t i o n .  T h us, it c a n  be c o n c l u d e d  t h a t  l a n d  v a l u e s  
a r e  d e t e r m i n e d  b y  a l l  a s p e c t s  o f  t h e  p l a n n i n g  p r o c e s s ,  e c o n o m i c ,  
s o c i a l  a n d  p o l i t i c a l ,  a c t i n g  i n  u n i s o n .  T h i s  i s  m o r e  s o  in s o c i e t y ,  
s u c h  a s  M a l a y s i a ,  w h i c h  i s  s u b j e c t  t o  r i g o r o u s  p l a n n i n g  c o n t r o l  a n d  
p u b l i c  d i r e c t i o n .  V i t h i n  p r e v a i l i n g  s t a t u t o r y  a n d  a d m i n i s t r a t i v e  
c o n t r o l s ,  it h a s  t h e r e f o r e  b e e n  m a i n t a i n e d  t h a t  t h e  p r i m e  d e t e r m i n a n t  
of m a r k e t  v a l u e  i s  t h e  e x i s t i n g  u s e  o f  land.

In s u c h  a  s i t u a t i o n , i f  a p i e c e  o f  l a n d  is u s e d  f o r  a g r i c u l t u r e ,  t h e  
v a l u e  o f  t h e  l a n d  f o r  p u r p o s e s  o f  a c q u i s i t i o n  w i l l  be b a s e d  o n  t h e  
c u r r e n t  m a r k e t  v a l u e  o f  a g r i c u l t u r a l  land. Its p o t e n t i a l  v a l u e , i f  the  
l a n d  is c o n v e r t e d  t o  a m o r e  l u c r a t i v e  u s e  s u c h  a s  h o u s i n g  o r  i n d u s t r y  
o r  c o m m e r c i a l  i s  n o t  t o  b e  t a k e n  i n t o  c o n s i d e r a t i o n ,  [ c o n t i n u e , . . !
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Appendix 4.4. [cont.]

T h i s  is t h e  s i t u a t i o n  i n  t h e  c a s e  o f  v a l u a t i o n  o f  a g r i c u l t u r a l  l a n d  b y  
t h e  g o v e r n m e n t  v a l u e r s  f o r  p u r p o s e s  of l a n d  a c q u i s i t i o n .  It h a s  b e e n  
a l l e g e d  b y  m a n y  a f f e c t e d  l a n d  o w n e r s  a n d  p o l i t i c i a n s  t h a t  t h e  
g o v e r n m e n t  v a l u e r s  a l w a y s  q u o t e  l o w e r  v a l u e s  i n  d e t e r m i n i n g  l a n d  
c o m p e n s a t i o n  a n d  h i g h e r  l a n d  v a l u e s  w h e n  e s t i m a t i n g  t h e  v a l u e  of l a n d  
f o r  p a y m e n t  of e s t a t e  d u t y  ( d e a t h  d u t y )  o r  r eal p r o p e r t y  g a i n s  t a x  
p u r p o s e s .  T h e  t r u t h  o f  t h i s  a c c u s a t i o n  h a s  a l w a y s  b e e n  d e n i e d  b y  t h e  
V a l u a t i o n  D e p a r t m e n t .

H o w e v e r ,  u n d e r  S e c t i o n  1 4 ( 2 )  o f  t h e  L a n d  A c q u i s i t i o n  Act 1960, t h e  
D L A  h a s  t h e  u l t i m a t e  p o w e r  t o  d e c i d e  t h e  a m o u n t  of c o m p e n s a t i o n  t o  be 
p a i d  t o  t h e  a f f e c t e d  l a n d  owner. T h e  C o l l e c t o r  at l e a s t  i n  theory, 
w i l l  not be s o l e l y  i n f l u e n c e d  b y  t h e  g o v e r n m e n t  e s t i m a t e d  v a l u e  of the  
a c q u i r e d  land. T h e  l a n d  o w n e r  too, c a n  e n g a g e  a p r i v a t e  v a l u e r  t o  
v a l u e  h i s  l a n d  f o r  t h e  p u r p o s e s  o f  a b a r g a i n  f o r  b e t t e r  value.

Source: R e p o r t  of P r e m i u m  S u b - C o m m i t t e e ,  V a l u a t i o n  D e p a r t m e n t ,  
M a l a y s i a ,  197?.

APPEIDII 4.5

LAID OSE POLICY FOR ÏÏBGS1 SEXBILAJ

In t h e  c a s e  of s t a t e  l a n d  i n  t o w n  a r e a s ,  t h e  u s e  of s u c h  l a n d  o n 
a l i e n a t i o n  m u s t  be c o m p l i e d  w i t h  t h e  p o l i c y  a s  s e t  o u t  by t h e  
g o v e r n m e n t .  S o m e  of t h e  o t h e r  p o l i c i e s  are:

(i) S u c h  l a n d s  a r e  t o  be u s e d  f o r  h o u s i n g  s c h e m e s .  S u c h  p r o j e c t  
s h o u l d  c o m m e n c e  w i t h i n  a p e r i o d  of s i x  m o n t h s  f r o m  t h e  d a t e  of 
a l i e n a t i o n .  If t h i s  c o n d i t i o n  is n o t  c o m p l i e d  with, s u c h  l a n d  will 
r e v e r t  t o  t h e  state.

(ii) T h e  s a i d  l a n d  c a n n o t  be c h a r g e d ,  sold, o r  t r a n s f e r r e d  w i t h o u t  
t h e  w r i t t e n  p e r m i s s i o n  o f  t h e  EXCO.

(iii) H o u s i n g  p l o t  o w n e d  b y  b u m i p u t r a  m u s t  b e  e n d o r s e d  w i t h  
r e s t r i c t i o n  s u c h  t h a t  t h e  t i t l e  w i l l  r e m a i n  w i t h  B u m i p u t r a  a n d  w h e r e  
p o s s i b l e ,  t h e  l a n d  is t o  be g a z e t t e d  a s  M a l a y  R e s e r v e d  land.

A s  f o r  t h e  c h a n g e  o f  l a n d  u s e  f r o m  a g r i c u l t u r e  t o  b u i l d i n g  o r  
o t h e r  uses, t h e  a r e a  o f  w h i c h  i s  m o r e  t h a t  5 a c r e s ,  t h e  a p p l i c a t i o n  i s  
t o  be m a d e  t o  t h e  L a n d  A c t i o n  C o m m i t t e e  o r  H o u s i n g  C o m m i t t e e .  If t h e  
a r e a  is l e s s  t h a n  5  a c r e s ,  t h e  a p p l i c a t i o n  c a n  be s e n t  to t h e  EXCO, 
In c o n s i d e r i n g  t h e  a p p r o v a l  o f  s u c h  p r o j e c t s ,  s o c i a l  a n d  e c o n o m i c  
c o n s i d e r a t i o n  i s  t a k e n  i n t o  a c c o u n t ,  e s p e c i a l l y  if t h e  a p p l i c a t i o n  
w i l l  h e l p  t h e  g o v e r n m e n t  i n  s o l v i n g  t h e  h o u s i n g  p r o b l e m s  of a  l o w  c o s t  
t y p e  .

U n d e r  o n e  of i t s  p o l i c y  d e c i s i o n s ,  t h e  s t a t e  g o v e r n m e n t  of H e g e r i  
S e m b i l a n  h a s  f o r m e d  a n  e n f o r c e m e n t  unit. T h i s  u n i t  is r e s p o n s i b l e  f o r  
t h e  e n f o r c e m e n t  of l a n d  u s e  c o n d i t i o n s ,  a r r e a r s  of q u i t  rent, a n  
o t h e r  a s p e c t s  o f  e n f o r c e m e n t  of t h e  p r o v i s i o n s  of t h e  N L C  a n d  s t a t e  
l a n d  p o l i c y  d e c i s i o n s  .

Source: Fegri Sembilan State Land Policy Document, 1981.
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APPEIDII 4.6
THE EITEST OF ALISTATED MALAY RESERVE LAID ACQUIRED 

FOE PUBLIC PURPOSE BY STATE AS AT 1985

S t a t e A c r e a g e

J o h o r e 6 1 3
K e d a h 8 , 9 5 6
K e l a n t a n 1 0 , 1 1 5
H e g r i  S e m b i l a n 8 4 6
P a h a n g 5 8 , 2 1 0
P e r a k 1 2 , 1 0 0
P e r l i s 2 , 8 4 0
S e l a n g o r 8 , 7 2 0
T r e n g g a n u 18
V i l a y a h  P e r s e k u t u a n 29

T O T A L 1 0 2 , 4 4 7

S o u rce : M i n i s t r y  of L a n d  a n d  R e g i o n a l  D e v e l o p m e n t ,  F e d e r a l  L n d s  
C o m m i s s i o n e r  O f f i c e ,  1983, ( u n p u b l i s h e d ) .

APPEIDII 4.7

THE PAHAIG LAID USE POLICY

T h e  P a h a n g  g o v e r n m e n t  c o n v e r s i o n  p o l i c y  f r o m  a g r i c u l t u r e  t o  b u i l d i n g  
s t i p u l a t e s  t h a t  :

(i) o n  c o n v e r s i o n ,  at l e a s t  3 0 2  of t h e  b u i l d i n g  p l o t s  (shop 
h o u s e s ,  r e s i d e n t i a l  a n d  o t h e r  b u i l d i n g s )  w h i c h  a r e  b u i l t  b y  p r i v a t e  
d e v e l o p e r s  m u s t  be s o l d  t o  b u m i p u t r a  t h r o u g h  t h e  P a h a n g  S t a t e  
D e v e l o p m e n t  C o r p o r a t i o n .

(ii) f o r  a  lot of m o r e  t h a n  2  acres, at l e a s t  3 0 2  of t h e  
r e s i d e n t i a l  q u a r t e r s  bui l t ,  m u s t  b e  o f  a l o w  c o s t  t y p e  ( $ 2 0 , 0 0 0  
bel o w ) .  H o w e v e r ,  M a l a y  r e s e r v e  l a n d  i s  e x e m p t e d  f r o m  t h i s  c o n d i t i o n .

(iii) l a n d  b e l o w  2 a c r e s  w i l l  be i m p o s e d  a n  a d d i t i o n a l  c o n d i t i o n  
t h a t  o n l y  r e s i d e n t i a l  h o u s e s  a r e  t o  be b u i l t  e x c e p t  t h a t  if t h e r e  is 
a n y  c o n t r a r y  p l a n n i n g  a p p r o v a l .

(iv) f o r  l a n d s  w i t h  a n  a r e a  o f  m o r e  t h a n  2 0  acr e s ,  p a r t  of the  
l a n d  m u s t  be r e s e r v e d  f o r  a p l a y i n g  fie l d ,  a c o m m u n i t y  cen t r e ,  a r e a s  
f o r  s m a l l  t r a d e r s ,  a  m o s q u e ,  a n d  t h i s  m u s t  be i n  a c c o r d a n c e  w i t h  t h e  
r e q u i r e m e n t s  s e t  b y  t h e  l o c a l  a u t h o r i t y  f r o m  t i m e  t o  time.

(v) all b u i l d i n g s  r e s e r v e d  f o r  b u m i p u t r a  m a y  be s o l d  t o  n o n -  
B u m i p u t r a  a f t e r  o n e  y e a r  f r o m  t h e  d a t e  of r e s e r v a t i o n  a n d  a f t e r  the 
P a h a n g  S t a t e  D e v e l o p m e n t  C o r p o r a t i o n  c o n f i r m e d  t h a t  t h e r e  a r e  no 
b u m i p u t r a  b u y e r s .

Source: Pahang State Government Land Policy Document, 1981.
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APPEIDII 4.8
M E M B E E S  O F  T H E  S T A T E  P L  A l l  IIG C O M M I T T E E  

The members of the Committee consists of the Chief Minister of the 
State as Chairman, a Deputy Chairman appointed by the State 

Government, the State Secretary, the State Director of Town and 
Country Planning (the Secretary of the Committee), the State Director 

of Lands and Mines, the Director of State Economic Planning Unit,the 

State Director of Public Works,the State Legal Advisor and four others 

appointed by the State,This Committee is also responsible for the 

approval of structural plans prepared by local authorities in the 
state.

Source: Town And Country Planning Act, 1976.
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APPEIDII 5.1
F.K.S: THE IECREASE Iï RUBBER ACREAGES 

IE THE FOUR FMS STATES,1905 -1909 
(in acres)

States 1905 1906 1907 1908 1909
Perak 11,934 29,612 46,167 56,706 68,278Selangor
Eegeri

25,758 44,821 61,552 82,246 93,953
Sembilan 5,718 10,663 17,656 27,305 31,945Pahang 15 483 860 1,791 2,877

Total 43,425 85,579 126,235 168,048 196,953

Source; Annual Report, Director of Agriculture,1906-9, as quoted in Lim 
Teck Ghee, P e a s a n ts  and T h e ir  A g r ic u l t u r a l  Economy In  C o lo n ia l Malaya,1 8 7 4 -  
1941 , p. 95, fn .  9. *

APPEIDII 5.2

R IC E A ID  RUBBER ACREAGES, 1 9 20s : P E IIIS U L A R  MALAYSIA

S ta te s

1 9 1 9 -1 9 2 0
r i c e
(a c re s )

1921
ru b b e r  (s m a llh o ld in g )  

(a c re s )

P e ra k 1 2 4 ,4 2 6 2 4 1 ,6 5 4
S e la n g o r 1 1 ,4 4 1 1 1 1 ,2 4 4
l e g r i  S em bilan 29 , 639 66, 878
Pahang 32 , 869 36, 608
Kedah 193, 668 n. a
P e r l  1s 2 0 ,4 0 0 n. a
Penang 135 n. a
P o v i nee Vel 1 e s l ey 2 6 , 238 n. a
K e la n ta n 142, 000 n. a
Trengganu 10, 830 n. a
M alacca 2 7 , 2 6 5 n. a
J ch o re 9, 000 n .a

T o ta l 627, 931 T o ta l FMS 456, 384

S o u rc e : Computed from R. D. Hill, R ic e  in  M a laya , p . 1 7 4 , t a b le  19 .
and L im  Teck Ghee, P e a s a n ts  and T h e ir  A g r ic u l t u r a l  Economy In  o on a 
M a la y a , 1 8 7 4 -1 9 4 1 , p .1 7 3 ,  (n o te  3 1 ) .
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APPEIDII 5. 3

RUBBER ACREAGE I F  TEE FEDERATED MALAY STATES, 1921 
SMALLHOLDERS AMD FLATTAT I  OF SECTOR 

( in  a c re s )

S ta te
P la n ta t io n s S m a llh o ld in g s

T o ta l A rea T o ta l A rea T o ta l Area T o ta l
A l ie n a te d P la n te d A lie n a te d P la n te d

P e ra k 34 3 , 506 2 3 1 ,8 9 3 2 41 , 654 215, 293

S e la n g o r 4 0 4 ,5 6 9 2 8 2 , 576 1 1 1 ,2 4 4 96, 827

S e g r í
S em bllan 2 9 5 , 418 2 1 0 , 743 66, 878 52, 986

Pahang 52 , 833 3 6 , 022 36, 608 40, 688

TOTAL 1, 0 9 6 ,3 2 6 7 6 1 ,2 3 4 456, 384 405, 794

Sources Lim Teck Ghee, P e a s a n ts  And T h e ir  A g r ic u l t u r a l  Economy In  C o lo n ia l  
M alaya 1 8 7 4 -1 9 4 1 , p . 175.
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APPEIDII 5.4
IICIDEICE OF POVERTY’ BT RURAL-URBAI STRATA

1970,1976,AMD 1984: PEMIISULAR MALAYSIA

197 02 19763 1984*

Stratum

Total
house­
holds

('000)

Total 
poor 
house­
holds 
('000)

Inci­
dence
of

poverty
( %)

Total
house­
holds

<’000)

Total
poor
house­
holds
<'000)

lnci- Total Total Inci­
dence house- poor dence 
of holds house- of 

poverty holds poverty 
( % ) COOO) C 000) ( % )

Rural6 1203.4 705.9 58.7 1400.8 669.6 47.8 1629.4 402. 0 24.7

Rubber-
smallholders 350. 0 226.4 64.7 126. 7 73.8 58.2 155.2 67.3 43.4
Padi farmers 140.0 123.4 88. 1 187.9 150.9 80.3 116.6 67.3 57.7
Estate
workers6 148.4 59.4 40. 0 _ 81.3 16. 0 19.7
Fishermen 38.4 28. 1 73.2 28.0 17.6 62.7 34.3 9.5 27.7
Coconut
smallholders 32. 0 16.9 52.8 19.3 12.4 64.0 14.2 6.6 46.9
Other
agriculture 144.1 128.2 89. 0 528.4 275.4 52. 1 464.2 158.8 34.2
Other7
industries® 350.5 123.5 35.2 510.5 139.5 27.3 763.6 76.5 10. 0

Urban 402.6 85.9 21.3 530.6 94.9 17.9 991.7 81.3 8.2

Agriculture - - - 24.8 10. 0 40.2 37.5 8.9 23.8
Mining 5.4 1.8 33.3 4.5 0.5 10. 1 7.8 0.3 3.4
Manufacturing 84.0 19.7 23.5 55.3 9.5 17. 1 132.3 11.3 8.5
Construction 19.5 5.9 30.2 34.7 6. 1 17.7 86.6 5.3 6. 1
Transport 
& utilities 42.4 13. 1 30.9 53.2 9. 1 17. 1 73.9 2.7 3.6
Trade & 
services 251.3 45.4 18. 1 242.0 33.7 13.9 472.7 21.9 4.6
Activities 
not adequately 
defined - - 116. 1 26. 0 22.4 180.9 30.9 17. 1

Total 1606.0 791.8 49.3 1931.4 764.4 39.6 2621.1 483.3 18. 4

S o u rc e s : Fifth Malaysia Plan,1986-1990, table 3-1, p.86.
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Sates: 1, The incidence of poverty for 1970 was based on the per capita 
poverty line income, while those for 1976 and 1984 on the respective gross 
poverty line incomes.
2. Post Enumeration Survey (PES) is a simple survey covering 25,000 
households in Peninsular Malaysia.
3. The Agricultural Census,1977 (for reference year 1976) covered 188,000 
households in Malaysia.
4. The Household income survey,1984 is a sample survey covering 60,250 
households in Malaysia.
5. Households have been redefined on the basis of the industry and 
occupation of the head of household
6.Statistics on estate workers for 1970 were from indirect sources and 
therefore not comparable with 1984.The PES did not make any distinction 
between estate workers and labourer on smallholdings.The Agricultural 
Census, 1977, did not cover estates and therefore, estimates on estate 
workers are not available for 1976.
7. Includes other agricultural farmers such as oil palm smallholders, 
pepper smallholders, pineapple and tobacco farmers, and livestock and 
poultry farmers
8. Includes households engage in mining, manufacturing, construction, 
transport and utilities, and trade and services sectors.

APPEIDII 5.5

MAII CROPS CULTIVATIOÏ BY AREA: PEÏIÏSÜLAR MALAYSIA,1976

Census Estimates Of Cultivated Area 1976 
('000 acres)

State
crops

Total Rubber Oil Palm Coconut Padi Other

Johor 1,537 823 501 95 5 113
Kedah 683 399 16 9 232 27
Kelantan 477 237 54 25 119 42
Melaka 245 196 15 7 13 14
Hegri
Sembilan 586 459 73 7 18 29
Pahang 913 415 418 15 23 42
Penang 106 51 8 11 26 10
Perak 828 410 180 69 101 D O

Perils 93 13 - 2 56 22
Selangor 580 256 210 52 31 31

35Trengganu 346 128 102 21 60

Total 6,394 3,387 1,577 313 684 433

Source: 1977 Census of Agriculture,Malaysia,Main Report, p.373.
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APPENDIX 5.6
NUMBER OF SMALLHOLLDERS BY ETHNICITY AND STATES,PENINSULAR MALAYSIA,1977

State BÜMIPUTRA 
lo. %

CHIÏESE 
No. %

INDIAN 
No. %

OTHERS 
No. %

TOTAL
Number

J ohor 60,139 61.5 36,755 37.6 785 0.8 72 0. 1 97,750

Kedah 56,197 86.9 5,918 9.2 343 0.5 2178 3.4 64,696

Kelantan 67,786 96.7 1,908 2.7 100 0.2 306 0. 4 70,108

Melaka 20,148 66.4 9, 179 30.9 899 2.9 115 0.4 30,355 .

Negeri
Sembilan 27,179 67.4 12,326 30.6 766 1.9 29 0. 1 40,300

Pahang 36,897 75.2 11,540 23.5 448 0.9 179 0.4 49,850

Perak 50,952 68.8 20,896 28.2 1425 1.9 785 1.1 74,058

Perils 1,502 64.2 502 21.5 36 1.3 300 12.8 2,340

Penang 2,821 42.9 3,647 55.5 95 1.4 12 0.2 6,575

Selangor 20,416 64.0 10,485 32.7 877 2. 0 145 0.5 31,923

Trengganu 21,713 92.9 1,612 6.9 38 0. 1 21 0. 1 23,376

TOTAL 365,750 74.6 114,768 23.4 5806 1.2 4136 0. 8 490,460

Source: Census of Rubber Smallholders In Peninsular Malaysia, 1977:Socio- 
Economic Profile, Poverty and Paricipation In RISDA Programmes, RISDA-ÜSM, 1983, 
p. 25.
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APPEIDII 5.7
DISTRIBÜTI05 OF HOLDISGS BY HUMBER,AREA AHD SIZE GROUP, 

PEHIÏSÜLAR KALAYSIA,1976

Holdings Size 
Group) 
(Acres)

Holdings
Humber %

Total

Acre 
(‘000)

Area Operated
%

Total Malaysia 886,416 100.0 6,564 100.0

Less than 1. 0 79,092 8.9 39 0.6

1.0 < 2.5 216,106 24.4 343 5.2

2.5 < 5. 0 213,539 24.1 739 11.3

5. 0 < 7.5 138,184 15.6 816 12.4

7.5 < 10.0 75,956 8.5 638 9.7

10. 0 < 12.5 57,931 6.5 621 9.5

12.5 < 15. 0 20,817 2.4 281 4.2

15. 0 < 20. 0 32,644 3.7 539 8.2

20. 0 < 25. 0 15,082 1.7 325 5. 0

> 25. 0 37,065 4.2 2,223 33.9

Source: 1977 Census of Agriculture, Malaysia, p.487.
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APPEIDII 5.8
SOKE MEASURES TO ALLEVIATE POVERTY AMOEG THE SMALLHOLDERS

The Tjrpes o f  Assistance to the farmers

(1) The core of any assistance programme must include:
<a) replanting of individual small holdings with high yielding 

stock and provision of extension after tapping begins to help small 
holders make the most of their improved stock.
(b) enlargement of holdings that cannot provide above poverty incomes.

(c) replanting small holdings with higher income crops to the 
extent feasible; and

(d) financial programmes designed to maximize the farm gate price 
of small holder rubber.

(e) replanting under RISDA Scheme:
Being a government agency, RISDA is charged with the replanting 

programmes of old rubber trees with young ones - with high yielding 
stock. RISDA's help comes in the form of financial grants to small 
holders, currently at the rate of $1,200 per acre for replanting with 
rubber only on the first 10 acres (replanting of additional acreage or 
with crops other than rubber, would be at the rate of $900 per acre).

As a means of alleviating poverty, replanting can increase income 
but will not bring them out of poverty and thus income supplemental 
measures will still be needed.

One main reason for small holders' reluctance to replant their old 
rubber land is the serious cash flow problem during the period of 
immaturity which will be a disincentive for poor farmers to replant. 
At the present level of the replanting grant of $1,200 per acre, an 
assuming effective intercropping it is estimated that replanting will 
reduce a small holders income by $600 per acre replanted during the 
period of immaturity.

Furthermore, low yields during the first year of production would 
further reduce income by about $200 per acre. Thus, the total income 
loss during the first eight years would be about $800 per acre.

It is therefore recommended that the grant be increased to about 
$1,800 per acre for holders with holdings of 3 acres or less and 
furthermore, since inflation rate has gone up every year, the level of 
the replanting grant be revised annually, taking into account changes 
in costs and rubber prices, with the objective of setting the grant at 
a level that at least maintain a current income.

The present block replanting by RISDA should be continued as this 
is one of the ways of bringing back the idle land into economic use. 
Furthermore, the block replanting system will reduce the unit cost of 
replanting, through economies of scale. It will also act as a means 
of consolidating small rubber lands into bigger amalgamated lots.

Under the block replanting, small holders pool their holdings and 
receive shares on a proportional basis, a block manager is appointe 
by RISDA to over see the operation and the labour force is taken from 
the participating smallholders who receive a wage for the work done on 
the land. Block replanting is today being used for about °
RISDA's replanting programme.
Source: RISDA-USX, Preliminary Survey o f Smallhlders, Peninsular
Malaysia, 1977, Woveober, 1982.

- 546 -



APPESDII 5. 9

TAXES OS AGRICULTURAL OUTPUT

1. Rubber
Export duties for rubber is assessed according to a formula.The price 
is based on the RSS 3 and SME 20. Based on the gazetted value listed 
below,a duty will be calculatted in cents/kg. to the nearest 1/8 of a 
cent according to the rates shown: 

p r ic e  R a te

On the first 180 cents per kg. 
Plus on the next 11 cents per kg.
plus on the next 11 cents per kg.
plus on the next 11 cents per kg.
Plus on the next 11 cents per kg.
Plus on the next 11 cents per kg.
Plus on the next 11 cents per kg.
Plus on the balance

ad valorem nil 
ad valorem 20% 
ad valorem 25% 
ad valorem 30% 
ad valorem 35% 
ad valorem 40% 
ad valorem 45% 
ad valorem 50%

A cess is also charged for each kilo of rubber exports. There are two 
kinds of cess and taxes levied as follows:

replanting cess : 9.92 cents/kg.
Research cess : 3.85 cents/kg.

The total cess levied per kg. of rubber exported is 13.77 cents. The 
value is calculated to the nearest 1/8 of a cent or every kilogram. 
Specific taxes are also levied for rubber planting materials exportd. 
The taxes are as follows:

E x p o rt d u ty s u r ta x

Budded rubber stumps 30 cents each 5%
Seedly rubber stumps 15 cents each 5%
Rubber hard wood $2.19/metre 5%
Others nil 5%
Rubber seeds $22,05/kg. 5%

Paddy
Paddy or rice is not taxed in anyway. Broken rice
feed,however,carries a 5% surtax.
O i l  P a l a
Palm oil export is taxed according to a formula.Based on the gazetted 
price listed,a duty is calculated in ringgit/tonne to the narest cent.

G a z e tte d  FOB P r ic e s R a te s  o f  D u ty

On the 1st $500 per tonne 
Plus on the next $49.21 per tonne
Plus on the next $49.21 per tonne
Plus on the next $49.21 per tonne
Plus on the next $49.21 per tonne
Plus on the balance

ad valorem nil 
ad valorem 30% 
ad valorem 35% 
ad valorem 40% 
ad valorem 45% 
ad valorem 50%

S o u rc e : M o h d .A r i f f  H u s s e in , e t . a l . .  Taxes In  Agricultural Sect 
I t s  Burden ozt S a a l H o ld e rs ,B S E , 1984.
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ÀPPEIDII 5.10

IXPORT DUTIES OS FERTILISER 

Commodity Im p o rte d  D u ty (per m. t.) Surtax

1. Other litrogeneous Fertiliser $44.29 5%
2. Ammonium Phosphate containing 

not less than 6 mg/kg of Arsenic $44.29 5%
3. Other Fertilizers $44.29 5%
4. Fertiliser in tablet,lozenges, 

similar prepared forms
$ 9.85 5%

5. Other Fertilisers,Gross 
Weight not less than 10kg.

$44.29 5%

6. Herbi c i des/Anti sprout i ng 
Products 5%
(containing monosodium acid 
methane,arsenate,other salts and derivatives 15% or $2.20
of methylarsonic acid whichever

higher
(a) Others 15%
(b) Others containing diuron, monuron and linuron 15% or

$3.30
(c) Others 15 %

Source: M o h d .A r i f f  H u s s e in , e t . a l . ,  Taxes In  A g r ic u l t u r a l  S e c to r  and  
I t s  Burden on S m a llh o ld e rs ,U S A , 1934.

ÀPPEIDII 5.11

THE OBJECTIVES OF THE LAID DEVELOPMEIT 0RDIBÀICE.1956. 

The Objectives of the Land Development Ordinance, 1956 are as follows: 

(i) Developing unused (forest) land for agriculture and settlement.

(ii) Relocate suitable persons who are landless or almost landless 
with the objective of raising their standard of living through modern 
agriculture.

(iii) Organise and implement systematic development of land by the
provision of training, credit facilities and supervisory and management 
services. •

(iv) Construct and operate modern processing facilities in order 
that settlers obtain better returns.

(v) Guide the development of settler communities such that 
attitudes and sense of values are consistent with the development neeas

Source; Land Development Ordinance, 1958.
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APPEIDII 5.12

ZAKAT (EELIGIOUS TITHE) FOE THE STATE OF JOHOE 
1977-1982

YEAE TOTAL COLLECTED TOTAL CLAIiED BALAICE
UECLAIXED

%
UHCLAIKED

1978 1,850,001 1,780,753 69,248 96.3

1979 2,070,693 1,559,522 511,171 75.3

1980 2,225,536 1,840,194 385,342 82.7

1981 2,669,399 2,160,300 509,099 80.9

1982 3,026,000 2,921,936 104,064 96.6

S o u rce : Ab.Eashid Hj.Dail & Hailani Kuji Tahir, Sumber Keewangan dan Pengurusan  
B a i t u l  Xa2, paper presented for lational Seminar on Faraid,Universiti Kebangsaan 
Halaysia,1983.

- 549 -



APPETDII 5.12a
THE OBJECTIYES OF FELDA's SE¥ POLICIES

The objectives of FELDA's Hew Policies are:

(i) maintaining the present standard of social services, and meet 
increasing demands.

<ii) absorbing part of the growing population and providing 
indirect employment for others and;

(iii) providing the market for the secondary industries which 
will afford employment to some of the increasing population.

Source: FELDA, 21 Years, FELDA, Kuala Lumpur,1985.

APPEIHII 5.13b 
FELDA POLICY GDIDELIFES 

Felda Policy guidelines are as follows:

(i) Exploit those undeveloped primary or secondary forest of the 
country that are certified suitable for development by the Department of 
Agriculture.

(ii) Have competent full time management at scheme level to 
supervise the projects from the start.

(iii) Establish central villages within the development areas 
consisting normally of 400 families in each new settlement.

(iv) The situation of the plot to be in such a manner that the 
individual settler need not work more than two miles to his farthest 
holding and the size of the holding to be 10 1/4 acres (1/4 acre house lot, 
7 acres rubber and 3 acres other crops) where rubber is the main crop and 
12 1/4 acres (1/4 acre house lot, 10 acres oil palm and 2 acres other 
crops) where oil palm is the main crop.

(v) Select the best settlers who are Federal citizens, between 21 and 
50 years of age, married with children, physically fit, landless or with 
less than 2 acres, with an agricultural background, willing to work hard 
and abide by the conditions of entry,rules and regulations prevailing in 
the land development scheme.

(vi) Provide financial aid to settlers in the form of subsistence 
allowance for a period of 2 years.

(vii) Encourage collective work wherever necessary and practicable.
(viii) Ensure efficient processing and marketing through central co­

operatively owned factories.
(ix) Arrange for the provision from the start, with the basic 

community services (schools, water supply, roads etc.).
(x) Create nuclei of local councils in the form of meeting of t e 

farmers representatives.

S o u rc e : F e d e ra l Land D evelopm ent A u t h o r i ty ,  1965.
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APPEIDII 6.1
THE REGULATORY APPROACHES TO A LAID BASK

1. The regulatory approaches that can be employed to a land bank 
include:

1. Zoning, under regulatory power, where the land is designated 
for housing with attached standards which only low-cost housing 
projects can meet.

ii. Zoning, where lands are classified for low cost housing and 
low intensity uses, e.g. agriculture, which become uneconomical as 
urbanization occurs.

iii. Zoning and building codes where development is permitted for 
designated uses only when- specified amount of low-cost housing is 
provided.

iv. Zoning,with the transfer of development rights, whereby the 
owners of designated lands are enabled to transfer specified 
development rights to other lands (by sale or exchange) on the 
condition that the remaining development rights allow low-cost housing 
only.

2. Public purpose reservation is another use of regulatory power. 
As is zoning,compensation is not paid unless the courts determine that 
the regulations constitute a 'taking' i.e, confiscation. The most 
common approach to public purpose reservation is ‘official mapping1. 
The government identifies the land it wishes to reserve for roads, 
rights of ways,parks,and other public purposes,prepares a map 
designating these lands;adopts this map;and has it properly recorded 
as a legal document restricting the rights to develop the designated 
lands.

3. The existing inventory of government-owned land is, in many 
countries an abundant source of sites for low-cost housing. Vhat is 
needed is to identify those sites which are best for housing; to have 
them so designated by the government; and to have the ownership of 
these sites transferred to land bank for low cost housing.

4. Direct purchase of the land, involving either all or partial 
rights, is the roost common and most expensive method of acquiring land 
for housing the poor. As land costs continue to increase, the 
capabilities of government and the poor to generate affordable housing 
continue to decline. A growing share of the urban population cannot 
afford even minimal standard housing.

S o u rce : Shlomo Angel e t . a l . ,  Land f o r  H ou sin g  th e  P oor,
The Craftsman Press Ltd., Bangkok, 1983.

APPEIDII 6.2

POWERS AID FU5CTI05S OF LAID BAIK AGESCY

The following are some of the powers and functions of the proposed 
Land Bank Agency for Peninsular Malaysia:
(a) A land bank agency should be created to purchase, hold, manage, 
trade and sell land for the purpose of providing low-cost housing in 
urban area.
(b) The land bank agency should be staffed by permanent, full-time 
professionals with training ad experience in land law, valuation,
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planning, urban economics, architecture and engineering.
(c) A five year land acquisition programme should be prepared annually 
as a rolling plan; i.e each year refinements would be made and the 
programme extended by one year to include new housing projects.
(d) The financial plan for the rolling five-year land acquisition 
programme should also be prepared and adopted annually. Government 
financial commitment should be secured each year for the additional 
projects.
(e) The land bant agency should have the power to borrow money and 
retain surpluses from land sales to finance future acquisitions, and 
reduce its dependence on government grants.
(f) Specific site standards, selection criteria and selection 
procedures should be established and followed carefully by the land 
bank agency, thus reducing needed approvals by policy-level officials.
(g) The land bank agency should be empowered to search for and select 
suitable sites and negotiate for their purchase on a confidential, 
non-disclosure basis as long as the laws, regulations and guidelines 
are strictly adhered to and adequate records are maintained for 
monitoring, auditing and evaluation purposes.
(h) Compulsory purchase powers should be clear and strong, including 
provisions which enable the land bank agency to gain control of the 
site quickly with the compensation to be determined later by the 
courts.
(i) Government should adopt a policy stating that low-cost housing is 
a high-priority use for publicly-owned land. Keans should be created 
to implement this policy by transferring suitable government-owned 
sites to the land bank.
(j ) Land should be acquired for purposes associate with planned low- 
cost housing projects, including more expensive housing,commerce and 
industry. These lands should be sold at market prices upon 
development, thereby providing significant internally generated 
revenue.
(l) The land bank agency should be able to engage in joint ventures 
with private developers to encourage the private sector to provide 
low-cost housing directly and to provide sites for IHA housing within 
large development projects.
(m) Long-term land leases, sale and and other innovative land 
transaction techniques should be encouraged to minimize land costs.
(n) Land held in the bank should be in productive use until it needed 
for housing projects,including continuation of uses at the time of 
purchase and other authorized interim uses. Housing is a desirable 
interim use only when the occupants are to be housed in the project 
when it is implemented.
(o) Consideration should be given to the creation of unique revenue 
sources for the land bank to reduce or even eliminated its dependence 
on appropriations from general government revenues. Possibilities 
include a development tax,a betterment tax,a sales tax. Income tax 
incentive which would encourage land donations and private provision 
of low-cost housing should also be considered.
(p) Keans should be sought for obtaining land without the direct 
expenditure of money. The transfer of development rights technique 
should be considered in this regard; other possibilities should also 
be identified and explored.

Source: Shlomo Angel e t . a l . ,  Land f o r  H ousing  th e  P oor,
The Craftsman Press Ltd., Bangkok, 1983.
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FIGURE 6-1 : ORGANIZATIONAL CHART FOR LAND A D M IN ISTR A TIO N
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