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ABSTRACT

This thesis explores the position of minorities in the state of Greece. It is particularly,
but not exclusively concerned with the Muslim minority in Western Thrace, which
was the subject of special provisions in the Treaty of Lausanne of 1923 (and which
remains in force today). The thesis argued that the principle, which underlay that
Treaty, that of reciprocity between Greece and Turkey in dealing with minorities with
other’s “ethnicity” or “religion” 1s now outdated. It is also argued that that principle
has often proved dysfunctional in protection because, it meant that respect for
minorities depended upon the state of the relations between the two states. It also led
to retaliation against minorities, if one state was perceived to be in breach of its

obligations to the other.

At the same time, the delicate process by which minorities are encouraged in their

differences while being expected to integrate (but not assimilate) with the majority is
considered and explored. The conclusion of the thesis is that it is only possible to
achieve a satisfactory position with regard to minorities, if Greece adopts the current
thinking in international law for minority protection. This will necessitate both
acceptance of human rights provisions in treaties and their enforcement in Greek law.

The end result of this process should be vibrant and distinct minorities secure in their
separate identities, but nevertheless able to compete and co-operate with the majority

culture.

There are of course factors, which militate against such a happy outcome and these

difficulties too are considered. In particular, the compatibility of Islam and human

rights provisions, which prevent discrimination, particularly sex discrimination
require and receive attention. Also considered 1s the contemporary emphasis of human

rights upon individualism and rights, as opposed to Islamic emphasis upon

community and obligations.

Implicit 1n the thesis is the premise that minorities in Greece have, if for
understandable reasons, received less protection and economic and social aid, than is

desirable both for them and indeed for the Greek State. This is exemplified by

considering linguistic, religious and educational rights.
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INTRODUCTION

This thesis sets out to examine the legal status of the Muslim minority in the Greek
legal system. The reason for choosing to research on this particular minority group 1s
the special position it has within Greece and the significant impact the relations
between Greece and Turkey have on the legal status of the Muslim minority in Greece.
In addition, a brief comparison will be made between the Greek minority in Istanbul
and the Muslim minority in Western Thrace, since both minority groups are governed

by the Treaty of Lausanne, 1923 on a historical and political level.

Greece officially recognises the existence of only one religious minority, the Muslim

minority in Western Thrace.' The Muslim minority is composed on an ethno-linguistic
basis, being made of Muslims-Turks, speaking Turkish; the Pomaks (Muslim Slavs)
who speak a Bulgarian dialect and Roma Gypsies, who have their own oral dialect.

The Muslim-Turks together with the Pomaks and the Muslim Gypsies living in
Western Thrace are recognised as a religious Muslim minority, in accordance with the
Treaty of Lausanne. Therefore, throughout this thesis the Muslim minority will be
described as a religious minority rather than a national or ethnic minority, however,
this does not mean that extensive research or criticism have not been conducted on the
legal and administrative practices of the Greek government towards the rights of

minorities on its territory. In particular, the thesis focuses on the cultural, religious
and linguistic rights of the Muslim minority in Greece in the interational legal domain
within the framework of the United Nations’ international legal documents for the

protection of human rights and minority rights and on other regional and national laws.

The International Covenant on Civil and Political Rights 1s the only binding legal
instrument in the International Human Rights Bill, which directly deals with the rights

of minorities. Article 27 of the Covenant is expressed in individual terms, it namely
protects the rights of persons belonging to a minority group to have the right to enjoy
their own culture, profess and practise their own religion and use their own language.

However, for the effective implementation of the rights provided by Article 27, rights

of minorities are to be enjoyed in a collective manner. The principles of equality and
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non-discrimination are the most fundamental principles of human rights law. They are
essential principles for the protection of human rights and minority rights. Thus these
principles are enshrined in various other major instruments. For example, the
European Convention on Human rights prohibits discrimination in Article 14 of its
text. In addition, Article 2 of the Universal Declaration of Human Rights states that
the rights provided in the Declaration are to be enjoyed by everyone “without any

distinction of any kind, as to, colour, sex, language, political or other opinion, national

or social origin, property, birth or other status”.

The Muslim minority in Western Thrace is officially estimated to be one hundred and

twenty thousand.” The Muslim-Turks are of Turkish origin, who were living in
northern Greece during the Ottoman Empire and remained there after the end of the
war in Asia Minor. They were exempted from the Greek-Turkish exchange of
populations, which took place in 1923 after the end of the First World War. They are

Greek citizens mainly living in the plains and urban centres of Western Thrace. They

speak the Turkish language and are devoted to the Turkish-Muslim culture and

traditions. They mostly live in the prefecture of Rodopi.’

The Pomaks is a population, whose ethnic origin 1s rather doubtful.’ Nevertheless, it is
believed that it is one of the most ancient populations in the Balkans.” After 1923,
Pomaks who lived outside Western Thrace had to resettle in Turkey, because they
were exchanged as Muslims in accordance with the Treaty of Lausanne. Only those

Pomaks living in Western Thrace were exempted from the compulsory exchange of

' Western Thrace is a prefecture in northern Greece, which is composed of three towns: Rodopi,
Komotini and Evros. See, Appendix E: “Map in the Context of Neighbouring States”

* More specifically, there are twelve-thousand Muslims living in the district of Xanthi of which eleven-
thousand are Muslim-Turks, twenty-five thousand are Pomaks and five-thousand three-hundred are
Gypsies. The Christian population in Xanthi is forty-six thousand eight-hundred. In the district of
Rodopi there are fifty-seven thousand Muslims, which forty-six thousand are Muslim-Turks, twelve-
thousand two-hundred are Pomaks and eight-thousand seven-hundred are Gypsies. The Christian
population in Rodopi is fifty-one thousand. Finally, in the district of Evros, there are eleven thousand
Muslims living of which almost two-thousand are Muslim-Turks, two-thousand are Pomaks and seven-

thousand are Gypsies. The Muslim population in Evros is one-hundred and forty-four thousand. See,
G.D. Kodogiannis, “The Muslim Minority of Western Thrace” Eleftheros Typos July 6, 1988.

’ Eleni Kanakidou, The education of the Muslim minority in Western Thrace, 2™ edition (Ellinika
Grammata, Athens, 1997) pp.63-65.

! See, Appendix B: “Analysis of the Social Status and Origin of the Muslim Minority in Western
Thrace”

> Kanakidou, op.cit, pp. 77-78.
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populations and were allowed to remain in Greece. Pomaks live in the three regions of

Western Thrace, they are the main component of the Muslim minority in Xanthi.

In their way of life, one could observe some elements of Christian civilisation. Their
language is restricted and is based on the Slav-Bulgarian dialect.’ Its elements were
adopted at the 13" century together with many Turkish and Greek linguistic roots.
The accession of the Pomaks into Islam during the 16™ and 17 century is explained
as the only possible way for the group’s continuation and survival. With the change of

religion, many Turkish words were adopted with the language of the group, which

gradually led to their assimilation into the Turkish culture.

During the era of the Ottoman Empire, the Balkan region otffered a wide space for the

movement of various tribes. However, the population movement was mostly due to
the optional exchange of populations that occurred in the 19" century until the
compulsory exchange of populations with the Treaty of Lausanne. According to this
historical evolution, one of the population groups involved 1s the Gypsies. They
comprise a group of people with strong internal differentiation regarding their cultural
and social characteristics, their structure of organisation and their value system. Most
probably this kind of differentiation is due to the different forms of socialisation of the
Muslim Gypsies. A further factor, which defines the particularities of this group, is

the position they have within the social structure of Western Thrace. The Gypsies
living in Western Thrace are unique in the way they have adopted the Muslim

religion, quite easily, while retaining their own distinctive culture, tradition and

ethics. The Romas mostly live in the prefecture of Evros.’

The Turkish language was established as the representative language of the minority,
due to the political changes of Kemal Ataturk, who abolished the Arab language, in
his efforts towards developing Turkey into a secular state. In contrast, the decision of
the Greek government to recognise the Turkish language as the mother tongue of the
Mushm minority resulted in the unified treatment of all three ethno-linguistic groups

of the Muslim minority. As a consequence, the Turkish language constitutes the

‘representative’ language of the Mushim Greek citizens. At the same time, it has great

0 See, Appedix B, note four, supra.
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significance in expressing the religiousness of the social life of the minority. This 1s

true, especially in the area of education where language and religion constitute the

two determining characteristics of the ethnic distinctiveness of the Muslim minority.

In particular, religion in the Muslim societies plays a key role in the development of
societal ideas, perceptions and the general way of living. The Muslims in Western
Thrace seem to exercise their religious duties with great respect and intensity. It is
probably fair to say that it does not seem to constitute a social ‘provocation’ for the
majority of the society they are living in. In general, Christians and Muslims seem to
co-exist peacefully. In addition, conflicts rarely, occur on an individual level. The
participation in the life of the minority is perceived as no more than a function of

tradition rather than a source of friction between the Muslim and Christian citizens.

The Muslim minority is not only a religious minority it is officially recognised as a

bilingual population. On the one hand, the Greek language is the language used for the
wider social functions of the minority and for all the formal acts between the minority
and the administrative and judicial authorities. On the other hand, the Turkish
language is reserved only for the use in the family and community domain. However,
in the communities occupied by Pomaks the language spoken is their own Slavic
dialect. It may be argued that any possible conflicts between the Greek government and

the Muslim minority seem to exist on an institutional level. Indeed, some argue that

bilingualism in minority education is regarded as constituting a repressive factor in the
full and effective participation and integration of the members of the minority in the

social and economic life of the Greek society.®

Greece has been a country with a long-lasting experience in minority issues, since its
establishment as a sovereign state. The observance of the rule of law and fair dealings
remains the essential elements of the Greek government’s stated foreign policy.
However, various historical and political events within the Balkans and various
territorial claims over the Greek State, inescapably have acted as an influential factor 1n

the legal and political attitude of the country.

" See, Appendix E, supra, note one.
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At this point it is important to note, the political position and the enactment of

legislation concerning the Muslim minority, in Western Thrace especially after the
invasion of Cyprus by Turkey in July of 1974. A similar example, is the political
behaviour towards the Slav-speaking population before and after the establishment of

the Yugoslavian Republic of Macedonia, until its recent independence and the tension

that tollowed afterwards between the two countries.

This research has been divided into five parts. In the first chapter, an analysis 1s
provided of the historical period arising from the beginning of the Balkan Wars up to
the First World War and the peace settlement that followed at the end of war. The aim
of the first chapter is to analyse the historical existence of the Muslim minority in
Greece. The analysis examines the period from the end of First World War, until the

creation of the United Nations.

An examination will be made of the series of Peace Treaties that followed the end of

the First World War. The Treaty of Lausanne was signed between Greece and Turkey,

at the Lausanne Peace Conference on July 24, 1923, to put an end to the Greek-
Turkish War. At the same time, a separate convention was signed, on January 30, at
the Peace Conference, the Lausanne Convention Regarding the Compulsory
Exchange of the Greek-Turkish Populations. The Treaty of Lausanne, defines the

existence of the Muslim and non-Muslim minorities 1n Greece and Turkey. The fourth

part of the Treaty accords rights to the Muslim minority in Western Thrace and the
Greek minority in Istanbul, based on the principle of reciprocity. In the final part of

the first chapter of this thesis, comment is made on the impact the Lausanne

Convention had on the relations between Greece and Turkey.

In the second chapter, an analysis is made of the concept and existence of minorities
in international law, with special references to Article 27 of the International
Covenant on Civil and Political Rights. This discussion 1s mainly based on the
definition of the term ‘minority’ as provided by the Permanent Court of International

Justice in 1930 in the case of the Greek-Bulgarian Communities case. Accordingly, 1t

1s concluded, that the existence of a minority is “not a question of law but a question

® Kanakidou, op.cit. p. 61.
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of fact”.” A provisional definition of the concept of a minority is also provided by

Francesco Capotorti, the UN Special Rapporteur, in his report: “A study on the rights
of persons belonging to ethnic, religious and linguistic minorities”'", in 1992.
Capotorti defines a minority group as: “a group of individuals who owe allegiance as
nationals of the state they are living in, and posses distinctive characteristics from the
rest of the majority”. Once the objective criterion of the existence of minorities has
been satisfied, the subjective element of the definition has to be proved. The minority
group must necessarily share a common desire towards the preservation of their
special characteristics for the protection of special measures to be taken by the state.

Accordingly, one can argue that the subjective element of a minority is essential for

the existence and recognition of a minority group.

In the third chapter, an examination is made of the official recognition of ethnic,
religious and linguistic minorities in Greece. This 1s done within the framework of

regional and international treaties for the protection of human rights and minority
rights. The analysis expands on the development and structure of the distinctive
culture, religion and language of the Muslims in Western Thrace. The second part of

the chapter offers a detailed analysis of the official position of the Greek government

regarding the rights of minorities in its territory, under national and international law.

The primary point concerns the legal recognition of the existence of minorities in
Greece. Accordingly, an analysis is given of the official position of the Greek
government towards the recognition of minorities 1n its territory. At this point, it may
be observed that the official position of the Greek government maintains a rather
restrictive and rigid approach towards the rights and existence of minorities. As a

result a large number of minority groups often go unacknowledged and do not seem to

enjoy a special system of protection for the preservation and promotion of their

distinctive 1dentity.

’ See, Interpretation of the Convention Between Greece and Bulgaria Respecting Reciprocal

Emigration, (1930), PCl1J, Series B, No.17, pp. 14-16, also known as the Greek-Bulgarian Communities
Case.,

' Capotorti Francesco, A Study on Persons Belonging to Ethnic, Religious and Linguistic Minorities,
(New York: United Nations Publications, 1991).
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In the fourth chapter, an analysis is provided of the international obligations Greece
has undertaken for the protection of the rights of minorities. This chapter gives an
overall picture of the legal status and rights of the Muslim minority in Western Thrace
since the Treaty of Lausanne with the inter-war period, the period to the end of the
Second World War and the present time. The main aim of this analysis is to provide a
detailed account of the rights of the members of the Muslim minority in Western

Thrace, by emphasising the positive steps taken by the Greek government, but also

address any existing inadequacies of the present regime and ways of resolving them.

The fifth chapter focuses on the practice of the judicial authorities in their
interpretation of the minority cases. The practice of the Greek courts has not always
been 1n accordance with the principles of pluralism, the rule of law and human rights.
In a number of cases involving members of the Muslim minority, the courts have
demonstrated a quite restrictive and rigid approach in the application of rights. This

chapter provides a detailed analysis of the exercise of civil and political rights of the

Muslim minority before the national courts and official attitude of the judicial

authorities towards minority members.

The sixth chapter focuses on the religious freedom of the Muslim minority under the
Treaty of Lausanne and international law. The Greek government respects the right to
freedom of religion, for all Greek citizens, according to Article 3 of the Constitution.
The members of the Muslim minority of Western Thrace enjoy their right to freedom
of religion as provided by national legislation and the provisions of the Treaty of
Lausanne. This chapter examines the status of religious freedom of the Muslim

minority in Western Thrace. A detailed description will be provided of the legal
aspects of the appointment of the Mufti (religious leader) and the division of his

religious and civil duties.

This proceeds to consider the concern of the Muslim minority of Western Thrace. On
the part of the Muslim minority, their main claim is that they must have a right to
elect their own religious leader free from government interference. However, the
Greek government argues that, since the Mufti is a civil judge, he should be appointed
by the state, in compliance with national legislation. While religious freedom is

provided according to the Treaty of Lausanne it is the duty of the state authorities to
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examine the decisions of the Mufti, to ensure they are in compliance with the
Constitution and international human rights standards. Thus, a detailed analysis will
be made regarding the jurisdiction of the civil courts, in examining the decisions of

the Mufti to ensure they are compatible with the Constitution and international human

rights principles and norms.

The main focus of the seventh chapter is placed on the relationship between the state

and the religious freedom of the Muslim minority in relation to the application of

Islamic law, in personal and family law cases between Muslims in Western Thrace. In
this chapter an analysis is made between Islamic family law and national and

international human rights. An evaluation is made of the necessity to grant religious
freedom to the members of the Muslim minority vis-a-vis the duty to ensure respect
for the principles of equality and non-discrimination for minority members, especially
women. This is important, in reaching a balance between the religious rights of the

minority and compliance with the Constitution and current human rights norms.

Chapter eight analyses the right of the members of the Mushm minority to use their
own language in both private and in public as well as in administrative and judicial
domains. The first part of the chapter provides a detailed analysis of international law
instruments providing for the right of linguistic minorities to use their own language,

when reasonable and justified. The second part of the chapter gives a detailed account
of the rights of the Muslim minority to use their own language in Greece before the

administrative and judicial authorities. The right the members of the minority have to

use the Turkish language in public authorities, based on national and international law

1s thoroughly considered.

Chapter nine provides a detailed analysis of the right to education of the Muslim

minority. Firstly, an analysis is provided regarding the present status of education in

the minority schools in Western Thrace. In doing so, the problems and existing
inadequacies of current educational system are described. Secondly, several solutions
and recommendations are suggested in improving and advancing the quality and

system of education provided to the Muslim students in order for them to gain

sufficient knowledge of the Greek and Turkish language, as well as to facilitate their

development, progress and future integration into the Greek society.



XXX1V

Finally and most importantly, a detailed analysis is made regarding the legal status of
the Muslim minority in the light of current international human rights law. In this
context, an examination is made as to whether the protection afforded by national
legislation and the Treaty of Lausanne is adequate for the protection of minorities in
Greece. This analysis is mainly based on the arguments made throughout the thesis,
by examining the civil and political rights, religious freedom and educational rights of
the Muslim minority. In conclusion, several proposals are made for the improvement

of the status of the Muslim minority.

As will be illustrated, the Treaty of Lausanne may no longer correspond to the current
expectations of the iternational community for the protection of minority rights. The

Greek government will be well advised to replace the system of protection arising
from the Treaty of Lausanne with the current international obligations of human rights
law. This, of course, means Turkey’s obligations under the Treaty are also to be seen
in the light of general and more specialist obligations under contemporary
international law. Perhaps no better illustration of this can be found, than the fact that

Turkey continues to actively negotiate its possible membership in the European

Union.



CHAPTER ONE: THE HISTORICAL BACKGROUND OF
GREECE AS A SOVEREIGN STATE

1.0: General Background

The Greek State was established as a sovereign state in 1830 after winning
independence from the Ottoman Turks. The boundaries were extended, most notably
after the end of the Balkans Wars. The massive exchange of populations between
Greece and Turkey after the Treaty of Lausanne in 1923' led to a dramatic change in

the “human geography” of Greece.’

The Treaty of Lausanne greatly changed the
borders 1n the South Balkan Peninsula and in particular in the wider geographical area

of Macedonia and Thrace.

The Balkan Peninsula is characterised by cultural, religious and linguistic distinctive
traditions. The Balkan states became a target for national and territorial claims by their
bordering states, since continual massive populations movements followed at the end
of the Balkan Wars.” Meanwhile, the development of a particular national or ethnic
model based on a specific language and religion had as its main target the national
homogeneity of the internal structure of the Balkan states. * However, as Hugh Poulton
states, “modern Greece is the sum of diversity of influence from different civilisations

and peoples™ such as the Romans, the Byzantine and the Ottoman Empire.

The Romans conquered the Balkans during the third and second century B.C.° The
cultural influence of the Roman Empire upon the Balkans varied. The Romans admired

the Greek civilisation and the upper classes adopted a certain degree of Greek culture.
The Greek language was considered the language of culture and Latin the language of

administration and government. The Greeks remained maintained their language and

"'_"———'-"'—"-—-——_________________________

LSee, Legislative Decree 25/1923(FEK A’ 311/30.10.1923): “On the Ratification of the Treaty of
ausanne”

; Hugh _Poulton, The Balkans: Minorities and States in _Conflict, (London: Minority Rights Group
Publication, 1991) p. 173.

> For the Population figures and Greece’s situation and stand after the Balkan Wars, see, Y. Mourelos,
“The 1914 Persecutions and the First Attempt of an Exchange of Minorities between Greece and
;Turkey“ \_/ol. 26 Balkan Studies, No.2 (Thessaloniki: 1985) p. 389.

For the Internal structure of Greece, on terms of religion, culture and language, see L. Divani, Greece

.?ll_i_M_iBQI_iLi_gS: The Protective System of the League of Nations (Athens: Kastaniotis, 1999) pp. 167-
92.

: Poulton, op.¢jr. p. 175.
L.S. Stavrianos, The Balkans since 1453, (London: Hurst & Company, 2000) p. 20.




culture under Roman rule. During the Roman period a Greek-Roman culture flourished
throughout the Balkans with Greek culture predominant in the north-east and Latin

influence in the north-west.’

During the Byzantine Empire, with its capital Constantinople, Greek language and
culture were considered to be of higher status and authority and Christianity as the
basis of religion.® However, the cohesion and unity of the Byzantine Empire was not
based on ethnicity but religion (Christianity). The Byzantine Empire extended over
the Balkans and the entire of Anatolia. The decline of the Byzantine Empire, however,
did not mean the demise of the Greek culture or religion. Under the Ottoman Empire a
new relation was formed between Hellenism and Christianity, since religion played a

major role in maintaining the Greek culture and ethnicity under the Ottoman rule.’

At the beginning of the Greck War of Independence, Constantinople constituted the

spiritual and cultural capital of the Greeks. At the end of war, the Greek state was
established; the Kingdom of Greece. At the end of the First World War and the Asia
Minor disaster, 1922, concentrated efforts were made to maintain territorial

sovereignty and integrity and to preserve the religious and cultural homogeneity of the

nation (ethsm::as).10

The majority of the population is ethnically Greek and adheres to the Christian
Orthodox religion. The minority population groups in their average were considered to
share a ‘Greek ethnic’ consciousness, according to the Greek statistics. Firstly, there
were the Slav-speaking Bulgarians or Serbs from a Bulgarian or Serbian ethnic origin
respectively, and the Vlahs with a Romanian ethnic origin. Secondly, there were the
Muslims, mostly Turkish-speaking from a Turkish ethnic background, according to the

Turkish sources.'’ The criteria used to describe the participation in a particular ethnic

group were either religion or language.

" Ibid. p. 21.

" In 326 A.D. Emperor Constantine moved his seat of government to Byzantium and established
Christianity as the official religion. The city was renamed, New Rome, however, externally the city
was called the city of Constantine or Constantinople.

? However, certain parts of Greece maintain a certain degree of autonomy, such as the Pelloponnese,
some geographical inaccessible parts of mainland Greece and some of the islands. Also, Crete
remained under Venetian rule until 1669.

'® See, Chapter one, supra, section 1.10.

'''D. Lithoxou, Minority Problems and Greek ethnicity, (Athens: Leviathan 1991) p. 37.




At the end of the second Balkan War (1913) Greece was sharing the geographical area
of Macedonia with its northern bordering states.'? As a result the territorial growth of
the Greek State increased up to sixty-eight percent and its population up to seventy-
eight percent. The linguistic and religious homogeneity of the Greek citizens, which
was thought to be of a high percentage until 1913, significantly decreased. Fifteen
percent of the total population belonged to different minority groups mainly

concentrated on the northern provinces of Greece.
1.1: The Balkan Wars

The Treaty of Bucharest'® was signed on August 10, 1913, between Bulgaria, Greece,

Serbia and Romania. The Treaty of Bucharest put an end to the Second Balkan War
mainly by defining the borders between the signatories of the Treaty. In the Treaty of
Bucharest the Prime Minister of Greece, Eleftherios Venizelos, addressed a letter

which was appended to the Treaty of Bucharest (in answering a letter of the Minister of

Foreign Affairs of Romania). In this, Greece committed itself to allow special
autonomy to the Vlahs schools and churches and also allowed the creation of a separate
Diocese. Parallel to this development and under the control of the Greek Government,

Romania finally was able to financially maintain its own schools and churches.

'“ Ibid. Macedonia before 1913 was a society of significant ethnic diversity: It was structured as such:
(1). Muslims, which in their turn are divided into Turkish-speaking, Albanian-speaking, Slav-speaking
(Pomaks), Greek-speaking (Valaades) Spanish-Jewish (Domendes) and Roma, Gypsies. (2) Christian
patriarchal ethnic Grecks, which are Slav-speaking, Greek-speaking, Vlah-speaking and Albanian-
speaking (3) Christians Exarchs which are Bulgarian-speaking and Viah-speaking, ethnic Romanians,
which are Slav-speaking and ethnic Serbs (4) Christian Gypsies, Turkish-speaking Christians (Gagauzi

and others) (5) Ounites, Protestants Slav-speaking, (7) Jewish Spanish-speaking (Latin language).
Indicative is the census carried out by Hilmi Pasas (title of aTurkish king) of the multi-ethnic and

multi-lingusitic community in 1904 in the greater geographical area of Macedonia: Muslims 1.508.507,
Exarchs Bulgarians 575.534, Patriarchs Bulgarians 320.0692, Patriarchs Greeks 307.000, Patriarchs
Serbs 100.717, Patriarchs Vlahs 99.00, Israelis 48.720.

"’ Toannou Perakki, Texts of International Practice : General and Specialised International Law,
(Athens: 1985) p. 560.

"“Constantinos Tsistelikis, The International and European Status for the Protection of the Linguistic
Minority Rights and the Greek Legal Order, (Athens: Ant. N. Sakoulas 1996) p. 275. The text of the
letter was constructed by Venizelos on 23 July 1913 at Bucharest and was sent to the Romanian
Minister of Foreign Aftairs T. Magioresko: “Greece consents to provide autonomy to the Vlahs
schools and churches existing on the future Greek territories and also to allow the creation of the
Diocese for the Vlahs population tor the Romanian Government to be able to financially subsidise such
future religious or ethnic establishments under the Greek Government’s supervision” This letter was
also addressed and send to Serbia and Bulgaria in relation to the linguistic and religious peculiarities of
their Vlahs citizens.




The Treaty of Athens was signed on November 1, 1913 between Greece and Turkey."”
The Treaty confirmed Greek sovereignty over the former Ottoman conquest territories
in Epirus, Macedonia and the Aegean Sea. The administration of the Muslim private
educational establishments was regulated according to the third Protocol of the Treaty
and was applied to the territories, which were obtained by Greece and in any
territories that were to be obtained in the future by Greece.'® The special educational

regime of the Ottoman Empire applied to all “recognised” ethnic groups of the

Ottoman Empire'’ and was maintained and re-established by the Greek state for the

Vlahs,.18 the Armenians'® and the Jews?

1.2: The Post World War I Period

After the end of the First World War, the Allied Powers decided in favour of a series

of Peace Treaties and separate conventions or unilateral declarations in order to deal
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with minority issues.” However, a significant period of time passed before the

treaties were formed. This is due to the fact that the war had destructive consequences

5 { .aw No. 4213/1913(FEK A’ 229, 1913): “On the Ratification of the Peace Treaty of Athens between
Greece and Turkey”.

6 1pid See, also Law No. 568/1915(FEK A’, 1915): “In Regard to the Teaching of the Greek
Language in the Ottoman and Israeli Schools in the New Territories of Greece”, Law No.
278/1922(FEK A’ 84, 1922): “In Regard to the Development of Education in the Muslim, Israeh and
Armenian Communities in Western Thrace”, Law No. 2456(FEK A’ 173): “In Regard to the Israeli
Communities”.

'7 Ibid. 1n the beginning of the 20™ century, except from the 1.000 Greek and Ottoman schools other
‘special’ schools operated in some areas of Thessaloniki (Northern Greece): 561 Bulgarian schools
with 18.311 students, 49 Romanian schools with 2.002 students and 53 Serbian schools with 1.647
students.

'® 1bid. The Vlahs use a kind of Latin language closely related to the Romanian one. They mainly
come from the mountainous areas of Thessaloniki and central Macedonia. After a concurrent series of
immigration they finally settled in the plain-lands or at the urban areas. From that settlement the Vlahs
were greatly assimilated to the Greek language.

' 1bid. The Armenians settled in the urban areas of Greece, mainly after the Asia Minor catastrophe as
well as with the subsequent exchange of populations. At the end of the 19" century the Armenian
population suffered a great series of persecutions from the Ottomans, which as a resulit they finaily
settled in Greek urban centres. Today the Armenian community in Greece, mainly in Athens and
Thessaloniki is composed from almost 11.000.

20 Ibid. The Jewish immigrated to Greece during the 16™ century, due to a series of persecutions they
suffered in Spain. They mainly settled in Thessaloniki, where they formed one of the most significant
socio-economic population centres, but also in other urban centres of northern and western Greece.
They used the Spanish-Jewish language, the Latin and sometimes the French one. After the German
occupation, there were only left around 5.5000 Jewish people. They are mainly living in Athens, Larisa
and Thessalonikit.

2 1, S. Stavrianos, The Balkans since 1453, (London: Hurst & Company, 2000) pp. 571-592. The
Versailles Treaty with Germany (June 28, 1919) the Saint-Germain Treaty with Austria (September 10

. 1919) the Trianon Treaty with Hungary (March 22 , 1919) the Neuilly Treaty with Bulgana

(November 27 , 1919) the Sevres Treaty with Turkey (August 20 , 1920) and the Treaty of Lausanne
between Greece and Turkey (July 24, 1924).




on the internal structure of the states. For example, in Central and Eastern Europe,

four great empires had disappeared, the German, the Austro-Hungarian, the Russian,
and the Ottoman Empire. Although, the First World War ended in 1918, violence and
hostility continued in Europe for the next five years. For example, in the Balkans,

Greece and Turkey were engaged in a war in Asia Minor for three years.

The war ended and the Peace Treaties were formed: the Versailles Treaty with
Germany, the Saint-Germain Treaty with Austria, the Trianon Treaty with Hungary
the Neuilly Treaty with Bulgaria and the Sevres Treaty with Turkey. The Treaty of
Lausanne was signed on July 24, 1923 between Greece and Turkey at the end of the

Greek-Turkish War. It is significant to note that it was only after that date that World

War I came to an end in the Baikans. 22

1.3: The Treaty of Neuilly

The Treaty of Neuilly was signed on November 27, 1919, between the Allied and
Associated powers on the one part and Bulgaria on the other. According to Article
56(2) of the Treaty,” Bulgaria undertook the obligation to accept any such terms as the
Allied powers considered best with respect to the reciprocal and voluntary emigrations
of national minorities. Accordingly, a special convention was signed between Greece

and Bulgaria concerning the reciprocal and voluntary emigration of their respective
minorities as part of the peace settlement. It also entailed a corresponding duty of the

contracting states to facilitate by all means possible the exercise of this right.

A Mixed Commission was composed of four members, one appointed by each
contracting state and two members of another nationality, one of whom would be
acting as president appointed by the Council of the League of Nations. The duty of the
Mixed Commission was to supervise this emigration and liquidate the immovable
property of the emigrants. Emigrants were entitled to take with them their movable
property exempt from customs duties of any kind. The right of emigration was to be

exercised within two years of the creation of the Mixed Commission witnessed by the

2 Ibid.

3 Article 56(2) of the Treaty of Neuilly states: “Bulgaria undertakes to recognise such provisions as the

Principal and Associated Powers may consider opportune with respect to the reciprocal and voluntary
emigrants of persons belonging to racial minorities.”



commission or its representatives. This kind of emigration included an automatic

change of nationality.

Both states ratified the convention on August 9, 1920. However, the implementation of
the Treaty did not take place until a few years later due to the war situation in Asia
Minor and the general unstable political balance in that region. By the end of 1926,
according to the statistics of the Mixed Commission, fifty-three Slav-speaking people
left Greece and emigrated to Bulgaria or elsewhere.”® When the Treaty of Neuilly
ceased to exist on January 31, 1932, it has been calculated from the Mixed Commission
that ultimately one-hundred and sixty-six Bulgarian families and one-hundred and
ninety-seven Greek families emigrated in the respective states.”> However, it is worthy
mentioning at this point that the idea of emigration did not seem very desirable to
either minority group. Thus, about ninety-two thousand Bulgarians and forty-six

thousand Greeks failed to avail themselves of the terms of the Treaty of Neuilly.

According to the Treaty of Neiully Thrace was divided into three separate parts.
Bulgaria was requested to cede the western part of the province to Greece, ultimately
in 1920.2° However, no ethnic considerations entered into this decision for the
population of the province was extremely mixed. The most numerous were the Greeks,

Bulgarians and Muslims but none of them constituted a majority population. This had

as a consequence the total increase of the linguistic and religious groups in Western

Thrace.?’

1.4: The Treaty of Sevres

The Treaty of Sevres was signed on August 10, 1920 between the Allied Powers and
Turkey. The war in Asia Minor and the destruction of the Greek cultural element there

was of great magnitude. Due to the tense and unstable relations that had developed in

* Tsitselikis, op.cit,. p. 277.

“A. Aggelopoulos, “Population distribution of Greece today according to Language, National
Consciousness and Religion”, Balkan Studies (Thessaloniki, 1979) p. 124.

*® The Convention respecting the Thracian Frontiers , signed at Lausanne, July 24 , 1923

27 With the annexation of Western Thrace to Greece 191.000 of citizens were added, (According to the
census of 1920, which the Greek Administration carried out the population of Western Thrace was
composed of 84.000 Muslims , 68.000 Greeks , 35.000 Bulgarians and 4.000 other vartous groups :

mainly Armenians and Jewish , which in their majority gained Greek citizenship, see Palli, op.cit., p.
23.




that region after the end of the war, the Treaty of Sevres was ratified in 1923% and

came into force for Greece concurrently with the Treaty of Lausanne. Nevertheless,
the Treaty of Sevres was abandoned after the end of the Second World War at the time

when treaties concluded within the system of the League of Nations were being re-

examined.

The Treaty of Sevres set out the general framework for the protection of minorities in
Greece. The provisions of the Treaty were based on the principle of non-discrimination
of all the inhabitants of Greece, regardless of citizenship, ethnicity, religion or
language. In particular, it referred to the religious freedom and linguistic nights of the

Jewish minority and Muslim minority.” As far as the right to use a minority language

was concerned, Greece allowed the free use of a minority language in private, in

: : : : 30
commerce, in the press and in public gatherings.

In the area of education, Greece undertook the obligation to establish primary schools

teaching in a minority language in areas where a considerable proportion of minorities

lived and used their mother tongue as the language of communication. A separate
clause was provided in the Treaty, according to which the Greek government granted

autonomy to the Vlahs of the mountainous areas of Northern Greece (Pindos) with
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respect to religion and education.”” However, the Greek government remained in

control of the situation.

1.5: The Lausanne Peace Conference

On November 20 1922, the President of the Swiss Confederation, Robert Haab,
opened the Peace conference at Lausanne. The Turkish delegation led by General
Ismet Pasha arrived as victors on an equal standing with the four Allied Powers. The
Greek delegation was led by Eleftherios Venizelos, the Prime Minister of Greece

during the First World War and during the Peace Conference.

® See, Legislative Decree 291923(FEK 311/30.10.1923): “On the Ratification of the Treaty of Sevres
Concerning the Protection of Minorities in Greece™

¥ See, Articles, 2(1), 7(1)-(3) and 9 of the Treaty of Sevres.
Y Ibid.



The Peace Conference was divided into three main commissions. The first commission

on terrtorial and military questions and the regime of the Straits was chaired by Lord
Curzon, the British Foreign Secretary. The second commission on the regime of
foreigners and minorities in Turkey was chaired by Marquis Garroni, the Italian
Ambassador at Istanbul and the third commission on financial and economic questions,

on ports and railways and on sanitary questions was chaired by M. Barrere, the French

Ambassador at Rome.>?

Due to some disagreements caused largely by the Turkish representative’s (Ismet
Pasha) demands of territorial integrity and full independence, including the restoration

of Eastern Thrace and the Straits and the abolition of all foreign control over Turkish
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finances,”” the negotiations faced an insurmountable stalemate. In fact, the,

Conference, after beginning on November 20, 1922, broke up on February 20, 1923,

since no agreement could be reached.

The Peace Conference resumed again on April 23 and finally on July 24 common
points were reached and the Lausanne Treaty was signed. At the same time, the Treaty
of Lausanne was being ratified aiming to put an end to the war and to deal with
minority issues. Under the terms of the Treaty of Lausanne both states undertook a set
of obligations for the protection and promotion of the minority rights in their

respective territories. The compulsory exchange of Greek-Turkish populations was
effected on the basis of the Lausanne Convention Concerning the Exchange of Greek-
Turkish Populations (hereafter the “Lausanne Convention”) that was signed on

January 30, 1923 between Greece and Turkey.’* The Lausanne Convention was signed

together with an agreement relating to the reciprocal restitution of interned civilians
and the exchange of prisoners. All these acts form part of the peace settlement with

Turkey reached at the Conference of Lausanne in 1923. Similarly, another peace

*! Article 12 of the Treaty. In regard to whether or not the Treaty of Sevres replaces the content of the
letter of the Prime Minister Venizelos, see L. Divanis, op.cit., pp. 97 and 99.

*Kalliopi K. Koufa and Constantinos Svolopoulos, “The Compulsory Exchange of Populations
Between Greece and Turkey : The Settlement of Minority Questions at the Conference at Lausanne ,
1923 and its Impact on Greek-Turkish Relations”, Ethnic Groups in International Relations, Vol. V
Comparative Studies on Government and Non-Dominant Groups_in Europe , 1850-1940 , Paul Smith
g?d.) ( New York : New York Untversity Press 1992) p. 279,

Ibid.

* Legislative Decree 25.08.1923 (FEK A’ 238, 1923) “On the Ratification of the Lausanne Convention
Concerning the Exchange of Greek-Turkish Populations™




convention was signed, namely the Convention Respecting the Regime of the Straits

and other Instruments at the Lausanne Conference.

As far as the Balkan Peninsula was concerned, Eastern Thrace including Andrianople,
returned to Turkey and the Imbros and Tenedos [sland® near the Straits also reverted to

Turkey though the remaining of the Aegean islands went to Greece. Italy retained the
Dodecanese Islands and the United Kingdom kept the island of Cyprus. The

capitulations were abolished in return for judicial reforms and Turkey was not required

to pay reparations though it did accept treaties for the protection of minorities.>

The Treaty of Lausanne remains in force presently and regulates among other matters
the legal rights and protection of the Muslim minority in Western Thrace and the Greek
minority in Istanbul. The Treaty is based upon a mutual exchange of rights and
obligations designed for the benefit of the respective populations carefully identified.

According to Article 45 of the Treaty: “The rights conferred by the provisions of the

present section of the non-Muslim minorities of Turkey will be similarly conferred by

Greece on the Muslim minority in her territory’.

It is important to note that the principle of reciprocity found in Article 45 must not be
interpreted as referring to the substance of the rights of the respective minorities but
merely prescribing the mutual obligations of both states to protect the rights of their

respective minorities. Therefore, under no circumstances can 1t be reasonably argued

that the violation of the substantial rights of the Treaty of Lausanne committed by one

party may be used as a justification for any “reciprocal” future violations by the other

one.

Besides the mutual obligation of Greece and Turkey to respect the rights of both

minority groups, the unique principle of “numerical balance” was also established

P Article 14 of the Treaty of Lausanne, states that: “The islands of Imbros and Tenedos, remaining
under Turkish sovereignty, shall enjoy a special administrative organisation composed of local
elements and furnishing every guarantee for the native non-Muslim population in so far as concerns
local administration and the protection of persons and property. The maintenance of order will be
assured therein by a police force recruited from amongst the local population by the local
administration above provided for and placed under its orders. The agreements which have been, or
may be, concluded between Greece and Turkey relating to the exchange of the Greece and Turkish
populations will not be applied to the inhabitants of the islands of Imbros and Tenedos.” For the full
text of the Treaty of Lausanne, see Appendix A: “The Treaty of Lausanne”.
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regarding the two minorities. However, the number of the Greeks living in Istanbul
was dramatically decreased, since several categories of them were included in the
compulsory exchange of populations‘.37 On the contrary, the Turkish government
specifically requested that the Turks, who had left Western Thrace between the period
of 1912-1913 should be allowed to return. As a result, in March 1920 there were eighty

six-thousand seven- hundred and ninety Muslims in the region whereas the ones

exempted from the compulsory exchange of populations were one-hundred and six

thousand.>®

The Treaty of Lausanne was undoubtedly unique and contained many exceptions to

the rule compared to the status of other treaties or unilateral declarations of its type
under the system of the League of Nations. It can be said that Greece and Turkey are
mutually obliged as demonstrated by opinio juris to observe in good faith the
provisions of the Treaty of Lausanne. Section IV of the Treaty, which is devoted to the

protection of minorities can be seen as a bilateral autonomous agreement pact, which

continues to exist in the manner and degree that both states agree to.
1.6: The Compulsory Exchange of Greek-Turkish Populations

There are several methods used in international law to solve the problem of national

minorities where it may constitute a future source of inter-state conflicts. One such
method is the “compulsory exchange of national minorities”. This takes the form of

“obligatory uprooting of populations {rom one country to another”.>” This kind of
method has quite correctly been described as the most drastic method used for the
“physical elimination and discontinuance of the co-existence of two separate ethnic
groups in the same state.”® It was this particular method that was adopted to solve the
serious problems posed by the existence of Greek and Turkish minorities after the end
of the First World War and the consequent attempts at reestablishment of peace

between Greece and Turkey.

* Stavrianos, op.cit., p. 589.

> Alexandris, op.cit., p. 39. According to the census carried out by the Turkish authorities, which results
were published in 1924, the Greek citizens of Istanbul numbered 279, 788.

% D. Mitrany , The Effects of the War in South-Eastern Europe , (Yale 1936) pp. 224-226.

* Svolopoulos, op.cit.p. 275.
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The compulsory exchange of Greek-Turkish populations became the centre of
academic attention during the inter-war period and still remains rather controversial.
On the one hand, it has been severely criticised for violating fundamental human rights
under international law. On the other hand, it was seen as the most effective and
realistic means to resolve the minority problems between the two states and thereby

eliminating any obstacles to the attainment of ethnic homogeneity 1n the two states.

However, it may be argued that through this method of a compulsory exchange of
populations, the right to self-determination, respect and preservation of human dignity
and tolerance are violated and ultimately denied. The compulsory exchange of Greek

Turkish minorities and the compulsory liquidations of property raised immense
problems of economic and human readjustments in both states. This undertaking is of

considerable significance because, it altered substantially the ethnographic map of the

Balkans and especially of Macedonia.*’

It should be noted that the migrations that followed the compulsory exchange of
populations were but a succession of a series of Balkan population shifts that began
with the Balkan Wars. Large migratory movements had taken place in the previous
decades as a result of the two Balkan Wars and the First World War due to the

systematic expulsion and deportation by the Ottoman government of the Greeks from

Eastern Thrace and Asia Minor.

The first occurred in 1912 when about one-hundred thousand Turks fled before the
successful armies of the Balkan League.** Then with the second Balkan War and the
Bucharest Treaty other mass migration occurre involving approximately five-hundred
thousand Turks, sixty-thousand Bulgarians and seventy-thousand Greeks. During 1914
the population movements continued and many people found themselves on the
“wrong” side of the newly created frontiers. About one-hundred and fifteen-thousand
Muslims left Greece another one-hundred and thirty-five thousand left the other Balkan

states and one-hundred and fifteen-thousand Greeks departed from Eastern Thrace.*?

Y Ibid.
* Stavrianos, op. cit., p. 590,

‘2 Ibid. Bulgaria, Serbia, Montegro and Greece formed a military alliance against the Ottomans. This

alliance was later known as the “Balkan League”.
Y Ibid.
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With the end of the war the migrations were resumed the largest being the voluntary
exchange of Greek and Bulgarian minorities provided under the Treaty of Neuilly and
the compulsory exchange of Greek and Muslim minorities required by the Treaty of
Lausanne. It is estimated that fifty-thousand Bulgarians emigrated from Greece and
thirty-thousand Greeks emigrated from Bulgaria. The Greek-Turkish exchange was of
an altogether different magnitude, involving some four-hundred and forty-thousand
Turks and one million three-hundred thousand Greeks. The price was heavier to pay

for Greece, which in the period of severe economic difficulties, taced a twenty per

cent increase its population.**

Population changes of such a dimension naturally involved a great amount of

dislocation and human suffering. The members of historical communities were
transferred and re-located quite often into hostile environments. The Greeks from
Asia Minor were perhaps the ones who suffered the most partly because of their

number and partly because there were fewer opportunities in poor and overcrowded

Greece than in Turkey where the Greeks had dominated the economic life.

However, the population transfers did reduce the size of minority groups in the Balkans

and thereby removed a leading source of friction. A very small number of Greeks were

left in Turkey with the exception of Istanbul where the compulsory exchange had not
taken place. Similarly in Bulgaria the Greek settlements were reduced to very small

proportions. In Western Thrace the Muslims still constituted thirty percent ot the total

population having been allowed to remain in return for the Greeks in Istanbul under the
Lausanne Convention. The greatest change happened in Macedonia where there was
much greater ethnic homogeneity than at any time in the past. This was particular true

because the Asia Minor Greeks settled in sections of Greek Macedonia evacuated by

Turks and Bulgarians.*’

— —

¥ Ibid., p. 591.

** Ibid. According to an ethnographic map of the League of Nations Refugee’s Settlement Commission,
whereas in 1912 the population of the portion of Macedonia now belonging to Greece was 42.2 percent
Greek, 39.4 Muslim, 9.9 percent Bulgarian and 8.1 misceilaneous (including the Jews of Thessaloniki),
by 1926 it had become 88.8 percent Greek, 0.1 Muslim, 5.1 Bulgarian and 6 percent miscellaneous.
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The underlying reason that led Greece and Turkey to the compulsory exchange of
populations was their intention to resolve a problem that was constantly growing
between them. In particular, both states wished to establish national and religious
homogeneity in their territories. The criterion used to complete the exchange of
populations was religion (Muslims and Greek Orthodox). Interestingly, language was
not used or chosen as a criterion, since it was agreed that religion could more precisely
approach and describe the national and ethnic ‘consciousness’ of both peOplef‘6 During
the Ottoman Empire it was Orthodox Christianity that preserved the sense of ethnic
identity and self-identification of the Greeks. In any case, after four-hundred years of
Greeks and Turks co-existing within the Ottoman Empire, a clear distinction between
the two groups could not be made on cultural grounds except language.’” For example,

the ‘Turks’ who were exiled from the island of Crete were descendants of those who

had apostatised to Islam during the seventeenth century when they arrived in Anatolia
they only spoke Greek. Greece received Orthodox Christians (the Karamanli) speaking
the Turkish language and sharing a Turkish culture. Thus, in terms of self-identity “the

self-definition of a social entity” religion constituted the main distinctive factor

between the Greeks and the Turks.*

Both Greece and Turkey had a common interest in assisting in the process of national
integration. Any attempts made for a liberal constitutional regime for the promotion ot

equality between the two different nations were overthrown by the reaction of the

Muslim conservative party during the 19" century and the Young Turks’ movement

from 1908 onwards.

During the First World War, the Young Turks in favour of the concept ot a Turkish
national state carried out massive persecution and forced displacement of the Greek
Christian population living in Asia Minor. First, the Kemalists troops entered Smyrna
where a large population of Greeks lived; they were massacred and those who were not

were forced to abandon their homes and flee to Greece, stripped of all their

possessions.”” Secondly, the Greeks were violently uprooted from Eastern Thrace,

* This reality underscores the leve!l of emphasis on freedom of religion in this thesis.
" Roger Just “Triumph of the Ethnos” Jane Elizabeth Tankin et. al. (eds.) History and Ethnicity
(London: Routledge, 1989), p. 81.
* Ibid. p. 82.
49 .
Svolopoulous, op.cit., p. 305.
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immediately after the armistice was signed at Moudania on October 11, 1922 and the
region’s Hellenic civil and military authorities and their Entente allies were required to

retreat and be replaced by the Turks.”

This was mainly due to the policy of ‘ottomanisation’ applied by the Young Turks 1n
their efforts to eliminate any national minorities in the Ottoman Empire and achieve a
homogenous Turkish state. On the contrary, despite the huge increase in populations
the Muslim population that inhabited the northern areas of Greece were exempt from

such arbitrary measures even though they were a constant source of concern for the

Greek government. °'

Moreover, the decision to carry out the compulsory exchange of populations was also
influenced by political events and their resultant consequences. The Greek-Turkish
war ended in 1922 with the overwhelming defeat of the Greek armies in Asia Minor.

The military defeat of the Greek armies was followed by a large movement of Greeks
from Asia Minor and Eastern Thrace. People fled to Greece in order to escape
religious and political prosecution in Turkey. As soon as peace was established two
main issues became urgent, first, the protection or transfer of the remaining national
minorities, which could not or would not emigrate and secondly, a mechanism for the

liguidation of all the personal properties abandoned or left behind by the emigrants.

Under these circumstances, Eleftherios Venizelos, under the stress of necessity,

proposed at the Lausanne Conference, the compulsory exchange of populations
between Greece and Turkey, which was favourably received by the four Allied Powers
and the organs of the League of Nations. At the end of the war in Asia Minor, Turkey
following their great victory demanded that Greeks evacuate Eastern Thrace
immediately. To add political pressure the Turkish military began to advance into the
Straits zone. At this point, they were confronted with British troops and for a few days
an Anglo-Turkish war was imminent. However at the end of October 11, 1922 and in

the following months peace negotiations began at Lausanne.

% Ibid
L Ibid., p. 278.
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The question of the exchange of populations between Greece and Turkey was
discussed within the Territorial and Military Commission between December 1, 1922
and January 27, 1923. Lord Curzon stated that this matter should be quickly resolved
since it directly affected the interests of both peoples. Two important political
questions were discussed at the Conference. The first was whether the future treaty

should be based on the principle of compulsory or voluntary emigration and the

second was the determination of its area of application.

In the first case, although Venizelos had initially proposed the method of a compulsory
exchange of populations nevertheless he declared that such an idea was appalling to the

Greek delegation. As far as he was concerned, he did not wish to oblige the Turkish
population to leave Greece. Accordingly, the Greek government made a proposal that it

would give up the idea of compulsory exchange on condition that the Greeks, who
were expelled from Istanbul or Anatolia as well as the Turkish citizens in Greece

should not be compelled to abandon their ancestral homes. Moreover, any Greek

habitants who were expelled from Turkey or Eastern Thrace and had come as refugees

in Greece should be allowed to return to their homes.

The President of the Commission announced that the compulsory exchange of

populations at this stage was the only possible method to resolve the problems between

Greece and Turkey.”* On the second question, the area of application, Venizelos had
emphasised the he could not agree that thousands of Greeks should be obliged to leave

Istanbul. Such an expulsion would amount to a great political, economic and social

disaster.

The Greek delegate’s position had also been strongly supported by Lord Curzon. The
existence of the Greek population in Istanbul was essential for the city’s commerce,
industry and business, since without it the city would lose its authority, trade and
status. After some 1nitial hesitations, Ismet Pasha agreed to the exclusion from the

exchange those Greeks, who were born in Istanbul. An agreement was finally reached

on the principle of general exchange except as regards the Greek Orthodox minority in

[stanbul and the Muslim minority in Western Thrace. >3

> Ibid., p. 281.
>3 Ibid
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Article 1 of the Lausanne Convention, thus, established the principle of a compulsory

exchange of populations and also defined the exchangeable persons as follows:

As of 1% of May, 1923 there shall take place a compulsory exchange of
Turkish nationals of the Greek Orthodox religion established in Turkish
territory and of Greek nationals of the Muslim religion established in the
Greek territory. These persons shall not return to live in Turkey or Greece

respectively without the authorisation of the Turkish Government or the
Greek Government respectively.

According to Article two of the Lausanne Convention certain groups were exempted:

“The following persons shall not be included in the exchange of provided for 1n article
one;

(a) The Greek inhabitants of Constantinople
(b) The Muslim inhabitants of Western Thrace

All Greeks, who were already established before October 30, 1918 within the areas
under the Prefecture of the City of Istanbul as defined by law of 1912 were to be
considered as Greek inhabitants of Istanbul. All Muslims established in the region to

the east of the frontier line laid down by the Treaty of Bucharest were to be considered

as Muslim inhabitants of Western Thrace.”

Certain issues deserve to be highlighted here to deepen the analysis. The date of
October 30, 1918 was the day of the armistice of Moudros™ and the use of this date

excluded under Article 2 a large number of Greeks, who had arrived in Istanbul after
that date. More specifically, the Treaty of Bucharest had pushed the Greek borders to
the east as far as the river Nestos. This eastern frontier of Greece also defined the
western boundary of Western Thrace surrendered by Bulgaria in 1919 and granted to
Greece by the Treaty of Lausanne, although it was contested by Turkey, during the
Lausanne Conference that it was the boundary of Western Thrace.>® According to the
Turkish interpretation at the Lausanne Conference it was not the river Nestos but the

river Strymon, which defined the western boundary of the region in question. However,

according to the Greek interpretation, in compliance with Article 2 of the Lausanne

>4 Between the Allied Powers and Turkey at the end of the First World War.
*> Svolopoulos, op. cit., p. 290.
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Convention, the western boundary of Western Thrace was formed mostly by the river

Nestos. This interpretation was eventually accepted by Turkey.

Article 3(1) of the Lausanne Convention, states:

Those Greeks and Moslems who have already and since the 18th October,
1912, left the territories the Greek and Turkish inhabitants of which are to
be respectively exchanged, shall be considered as included in the
exchange provided for in Article 1. The expression "emigrant" in the
present Convention includes all physical and juridical persons who have
been obliged to emigrate or have emigrated since the 18th October, 1912

This date was particularly chosen as it was the date of the declaration of war between

Greece and Turkey in the first Balkan War of 1912. The reason for this provision and

its retroactive effect in extending the application of the exchange agreement between
Greece and Turkey to previous emigrations was the need to clear up a substantial
number of problems that were created due to the previous population movements
between Greece and Turkey. Article 7(1) of the Lausanne Convention, states that

emigrants lost their original nationality and automatically acquired the nationality of

the country they emigrated to.

Article 8(2) that regulated the free transport of the movable property of those to be

exchanged made a special reference to the “members of each community” including

personnel of mosques, churches, convents, schools, hospitals, societies and

associations, who would leave the territory of one of the contracting parties and would
have the same rights as the individual emigrants. Therefore, the provisions of the
agreement were extended to those juristic persons, who had left either Greece or

Turkey after the end of the first Balkan War.

However, in this agreement no consideration was taken for the distress and human
suffering caused to the citizens involved nor was any space left for any possible
disagreements from the people, who were subjected to the compulsory exchange. This

kind of international agreement has been severely criticised due to 118 lack of humanity

. . . ,. - 56
and disregard of fundamental human rights recognised under international law.
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1.7: The “Established” Populations under the Lausanne Convention

As would be expected of the execution of such a significant process, there was no
shortage of matters of discord and misunderstanding. One of these was the point of
controversy between Greece and Turkey over the meaning of the term “established”,
used in referring to the Greek inhabitants of Istanbul, in Article 2(2) of the Lausanne
Convention. According to Article 2(2) the Greek inhabitants of Istanbul are defined as
“all Greeks who were already established before October 30, 1918, within the areas
under the Prefecture of the city of Constantinople as defined by law of 1912.” As can

be seen, this provision lacks any specific reference to the rules to be applied in order to

determine the status of the “established” peopile.

According to the Greek interpretation, the term established included those persons,
independently of any Greek or Turkish legislation, satisfying the conditions of transfer

or acquisition of domicile, who have been resident in a certain place for a considerable
period of time and had established their activities and business n Istanbul. It was thus,
clear from the Greek interpretation, which was based on the spirit of the Lausanne
Convention that all persons, who had been resident in Istanbul before 30 October 1918
and had expressed a strong intention of staying there for a considerable period of time,

would have satisfied the conditions of Article 2(2). Thus, they were to be considered as

“established” and be exempted from the compulsory exchange.”’

However, according to the Turkish interpretation, the status “established” had to be
explained according to Turkish legislation and 1t depended on the fulfilment of legal
formalities prescribed by Turkish law, save in the case that some provisions were
altered or abolished by the Lausanne Convention.”® According to the Turkish law of
1914, certain legal formalities of registration had to be completed by all the people
leaving their place of origin in order to establish a domicile in another place. The Greek
people of Istanbul resident there before October 30, 1918, but who had not complied
with the local legislation or whose families were established in regions of Turkey

subject to exchange and who did not come with the intention of permanently staying in

* Ibid. p. 288.
*7 Ibid. at p. 291.
* Ibid. at p. 292.
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Istanbul. were not considered as “established” in Istanbul and therefore, were not to be

exempted {rom the exchange.

Finally. the Greek government made an appeal to the Council of the League of Nations
{or the matter to be resolved. The Council referred the case to the Permanent Court of
International Justice. The Court first, had to consider the meaning and scope of the
term “established™ and sccondly, whether the term should be interpreted according to
the laws of the two states. The Court in its decision did not approve the Turkish
interpretation of the definmition of the term “established”.*” It did not consider it was
necessary to refer to Turkish legislation to resolve this matter. The Court maintained
that, according to the spirit of the Lausanne Convention the intention was to apply
identical and reciprocal measures in Greece and Turkey. Accordingly. this would not
be possible if the case was determined by reference either to Greek or Turkish

lcgislation.

Thus, the Court. in a unanimous advisory opinion on February 21, 1925 decided that
the term ‘ecstablished” included both the element of resident and stability together with
a permanent intention of continuous residence in a certain place for an extended period
of time.*” In the opinion of the Court, the term “cstablished” included all those Greek
inhabitants of Istanbul. who had arrived there no matter when they came before
October 30. 1918 and had expressed an intention of remaining there for a longer period

of time, ©!

According to Article 10 of the Lausanne Convention, Turkey eventually rccognised as
‘established” all Orthodox Greeks, who were Turkish citizens actually present in
Istanbul and exempted them from the exchange, independent of the date of their arrival
or place of birth. before October 30, 1918, Greece, on the basis of reciprocity, under
Article 14 recognised as “established™ all Muslims, who were Greek citizens, that were
present in Western Thrace and exempted them from thc compulsory exchange of

populations.

—— . - e sl Y

. Sce, Series B. No. 10 ap.cit, p. 20, |

) Permanent Court of intermational Justice Publications, SCFI-CS 13, No. 10. | -

" Stephen P Ladas, The Exchange_of Minoritics-Bulgaria, Greece and Turkey. (New York: The
Macmillan Company, 1932) pp. 407-408.

89
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1.8: The Mixed Commission

A Mixed Commission (“Commission” hereafter) was created to supervise the
exchange of populations between Greece and Turkey. According to Article 12 of the
Lausanne Convention, the main function of the Commission was to assist in the

execution of the Lausanne Convention but also to guarantee impartiality and give an

international aspect to the emigration process and liquidation of property.

According to Article 11 of the Lausanne Convention, the Commission was to be set up
in Turkey or Greece consisting of four members representing each of the contracting

parties and three members chosen by the Council of the League of Nations from the

nationals of powers, which did not take part in the war between 1914-1918.

The Commission was formed on September 17, 1923 and came into force after the
ratification of the Treaty of Lausanne by Greece and Turkey. The Commission held its

first meeting in Athens, in October 8, 1923. The Commission had power to set up Sub-

Commuission’s working under its supervision. Each Sub-Commission was to consist of
a Turkish member, a Greek member and a neutral president designated by the

Commisston, who also had the power to appoint delegates to the Sub-Commission.

Due to the compulsory exchange of populations, several property issues had risen,
which neither the Mixed Commission nor Greece nor Turkey could resolve.
According to Article 12(2), the Commission had full power to decide all questions

which would arise from the exchange by majority vote, like “all disputes relating to

property rights and interests™, which were to be liquidated.

Finally, under the provisions of Article 13, the Commission had the power to evaluate
any movable and immovable property. Article 14 provided the Commission with
power to dispose property and with respect to the owners to make declarations stating
the sums due to them. The sums due under these declarations were “a government debt
from the country where the liquidations takes place to the government of the country
to which the emigrant belongs.” Finally Articles 15 and 17 provided for the funds
designated to facilitate the emigrations to be advanced to the Commission. In

particular, besides the estimate of the properties of almost two million Greek refugees
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there were still certain categories of immovable property, which remained

unresolved.®?

The Turks, in any event, controlled the sum of all movable and immovable properties
of almost two million exchangeable and missing Greeks whereas the properties of the
established Greeks in Istanbul were at the mercy of the Turkish authonties.
Meanwhile, Greece had to organise the immovable property of three-hundred and
eighty-eight thousand exchangeable Turks as well as the land property, which
belonged to the Muslims of Western Thrace. It is important, however, to state that
there was a significant difference between the cosmopolitan Greeks of Istanbul and the
predominantly peasant population of Western Thrace. It is therefore not too ditficult to
appreciate that Greece has since expressed a lot of dissatisfaction and misgivings with

the adopted scheme.

Greece's overall position was further compromised by the fact that Turkey
strengthened its representation in the Mixed Commission, constantly with
distinguished economists, the Greek representation was characterised by constant
changes of its delegates. Accordingly, the Turkish representatives emphasised the
issue of compensation of those entitled under the Declaration Relating to Muslim

Properties in Greece signed during the Lausanne Conterence, (Declaration 1X).°> This

declaration provided for the protection of property held by Muslims, who did not come
under the terms of the Lausanne Convention and who had left Greece before October

12, 1912 or who had always resided outside Greece.

2 Alexandris, op.cit., pp. 49-52. In particular, the situation in Greece was as following: (a) Pieces of
land that belonged to the Turks (owners of large country estates) which had left Greece before October
10, 1912. These properties were seized and controlled by the Greek government, since the beginning of
the First World War; (b) Pieces of land that belonged to the Muslims of Western Thrace fugitives.
These were seized from the Greek authorities; (¢ ) Pieces of land that belonged to the Muslim-Greek
citizens of Western Thrace. Some of them had been temporarily seized for the settlement of Greek
refugees. Secondly, the situation in Turkey was as following: (a) Pieces of land that belonged to Greek
citizens, who were exempted from the compulsory exchange of populations in Istanbul. These
properties were declared abandoned and their income was retained by the Turkish authorities; (b) Pieces
of land that belonged to the Greek citizens, who no longer lived in Turkey. Gradually they were placed
under the control of the Turkish authorities, which were also receiving the rent; (c) Pieces of land In
Asia Minor and Eastern Thrace that belonged to the Greek citizens, who had left the Turkish territory
after the withdrawal of the Greek army. These were being administered by the Turkish state authorities,
since 1922; (d) Pieces of land that belonged to the Greek missing persons and were also exempted from
the compulsory exchange of populations in Istanbul. These properties were declared abandoned and
were seized by the Turkish state authorities; (e) Pieces of land that belonged to the Greeks who were
exempted from the compulsory exchange of populations and still were in Asia Minor and in Eastern
Thrace. These were seized by the Turkish state authorities.
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The Greek government, seeing the practical difficulties of effecting such an
agreement, agreed that if they wished they could use the services of the Mixed
Commission to dispose of their property. However, this agreement would entail no
obligation for the Greek government to purchase such properties. Moreover, the
Declaration was signed on the basis of reciprocity, thus, providing for the same rights

for the Greek owners of property, who had left Turkey before October 12, 1912 or had

always resided outside Turkey.

Greece was not able to provide for immediate compensation due to the country’s

difficult financial situation. In any case, it was not yet clarified whether all the Turkish
owners of large country estates had left Macedonia before October 1912, according to

the terms of Declaration IX. However, for at least a large number out of the one-
hundred and nineteen Turks, the Greek government had evidence that they had not left

Greece before the end of the Balkan Wars.

The Turkish government did not hesitate to seize the Greek properties in Istanbul as
reprisals for the non-deposit of compensation from the part of the Greek government
under Declaration IX. The Turkish government never gave a satisfactory explanation
as to why they had not given the Turkish landowners of Macedonia, the large Greek
properties of Asia Minor and Eastern Thrace, which were already under the Turkish

control.

In 1925, an ad hoc committee of the Mixed Commission examined almost three-
thousand four-hundred and twenty applications, the majority of which were made by
Greeks. The ad hoc committee had examined and accepted, as up to July 8, 1925, one-
hundred and nineteen claims of Muslims as beneficiaries of the Declaration [X.
Noting several discrepancies the Greek government carried out an investigation and
provided substantial evidence, that out of the one-hundred and nineteen claimants,
there were some exchangeable persons, who for this reason could not be property

beneficiaries. Therefore, the Greek government requested new negations to begin in

order to reach an agreement regarding this matter.**

% LNTS, Vol. 28, (1924), at p. 155, otherwise known as Declaration IX.
* Ladas, op.cit., pp. 467-475.
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Ankara continued to seize further Greek properties in Istanbul. Meanwhile, the
Turkish government suggested an en bloc solution for the Greek-Turkish property
differences. Another dimension of the socio-legal situation of note is that the Turkish

owners of large country estates, especially those in Macedonia were among the most
active in the new Turkish revolution and therefore, could easily influence the
government of Ankara, which was constantly putting pressure on Greece to facilitate
the immediate compensation of those entitled.® In the face of such glaring injustices
in the outcomes of the Mixed Commission work, it has been suggested that no Greek
government could not give full efiect to its reasonableness, in such a manner that

would adversely affect the rights and interests of the returning Greek refugees.

After twenty months of difficult and persistent negotiations with the Turkish
government, Eleftherios Venizelos, successfully arranged a Greek-Turkish settlement.

On July 10, 1930 Greece and Turkey signed the Covenant of Ankara (1930) (hereafter

“Covenant”) which finally regulated all the legal and property issues that had arisen

due to the compulsory exchange of populations in 1922-1923.°"

According to the Covenant, the two governments decided that the properties of the
exchangeable populations that had been seized respectively during the period of 1923-

1929 and used for the settlement of refugees were not going to be granted to the

persons that were entitled to them, but were going to be settled under a scheme of

68

compensation. =~ These properties created quite onerous financial burden on Greece.

The Greek government was obliged to pay one-hundred and fifty-thousand English
pounds to the land-owners of Greek and Turkish titles. For land belonging to the

Muslims of Western Thrace, Greece undertook the obligation to pay one-hundred and

fifty thousand English pounds.

* Alexandris, op. cit., p. 51.
“ In regard to a detailed analysis of Declaration IX as well as for the Greek-Turkish Agreements that
followed: The Angora Accord, June 21, 1925 and The Athens Accord, Deceber 1, 1926 leading to the

1930 Greek-Turkish Covenant, see, Harry J. Psomiades, The Eastern Question: The Last Phase,
(Thessaloniki: Institute of Balkan Studies, 1968) pp. 79-81.

*" Covenant of Ankara (FEK A’ 226, 3.7.1930).
o See, Alexandris op.cit. at p. 73.
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In addition, the Greek government provided compensation, one-hundred and twenty

five thousand pounds, even for the properties of the Greeks in Istanbul, who were
outside the city borders and whose livelihood and interests had been badly damaged by
the period of 1923-1926. Finally, the Greek government paid twenty-five thousand

English pounds to the fugitives, who were not included in the exchange of populations

and whose properties were seized by the Turkish authorities.

There 1s almost no doubt that the economic convention of 1930 favoured Turkey to a
great degree. Even though, a precise estimation of the properties of one-million two-
hundred thousand Greeks living in Istanbul that were included in the compulsory
exchange of populations and four-hundred thousand Muslims living in Greece would
normally work in favour of Greece. In contrast, Greece paid four-hundred twenty-five
thousand pound for the properties of the non-exchangeable populations. According to
Article 7 of the Covenant, specific categories of Muslims-Turkish citizens would

maintain their properties in Greece whereas Article 8 stated that all the immovable
properties of the Greek citizens that were outside the borders of Istanbul would
automatically be taken by the Turkish State. For instance, according to the wording of
these provisions, a Muslim could maintain his property in Thessaloniki but a Greek

citizen could not do the same in other parts of Turkey, apart from Istanbul.®”

As would be expected, the costly financial compromises were heavily criticised in
Greece, especially by the opposition party. The Greek Prime Minister, Venizelos,

however, strongly believed that the price was worth paying mn order to develop
friendly and stable relations between Greece and Turkey. In particular, Article 10 of
the Covenant accorded the status of being “established” to all Greek-Orthodox Turkish

citizens, who were in Istanbul, during the ratification of the Covenant and legally

permitted the Greek citizens to remain in the Kemalist Turkey.’’ As Venizelos stated

in the Greek Parliament, the continuance of the Greek-Turkish conflicts would only

* See, the remarks made by Wh. Knight dated June 27, 1930, that were included in the Clerk telegram
of Ankara towards Henderson (Foreign Office), June 18, 1930 FO 371/14575/E 3254.

PTsitselikis, op. cit., pp. 288-289. Accordingly, the Turkish government provided the Turkish
citizenship to 73, 000 Greeks living in Istanbul. Meanwhile the legal position of the Greek citizens,
who had been living in Istanbul for many generations was also regulated. A stay permit was granted to
the non-exchangeable populations of Istanbul. In addition, the citizens of Imbros and Tenedos, who
were not exchanged, according Article 14 of the Treaty of Lausanne were provided with certificates
confirming their status as non-exchangeable populations.
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benefit the Turkish government by providing it with an opportunity or justification for

the maltreatment and discrimination of the Greek minority in Istanbul.

The uncertain future in Turkey eventually obliged many Greeks to flee to Greece,
creating a new wave of refugees and stirred up further social problems. Finally, in
September 1931, the Turkish government granted an official certificate to the Patriarch

confirming his non-exchangeable status therefore, resolving the personal status of the

priests in the Ecumenical Patriarchate.

1.9: The Post World War II Period

After the end of the Second World War, Italy’s defeat led to the creation of the Paris
Peace Treaty on February 19, 1947 between Italy and the Allies. According to the
Treaty of Paris, Italy ceded to Greece full sovereignty ot the Dodecanese Islands to

Greece. These islands contained a small Muslim population.”! It may be noted that the
Treaty of Paris did not explicitly regulate the legal regime of the Muslims in these
islands. Thus, the main question one needs to consider is whether the protection
offered by the Treaty of Lausanne regarding minority rights extends to the Dodecanese

1slands after their annexation to Greece.

In a series of national legislation’ and judicial decisions,” it has been decided that the
protection offered to the minorities in Greece could only be implemented in favour of

the population groups that were exempted from the exchange of the Lausanne
Convention in 1923, in the specified geographical areas. In particular, the Supreme
Court in a celebrated case’" had to consider whether Muslim personal law might be

implemented in the Dodecanese islands instead of the Greek Civil Code. The Court

N Ibid According to the 1951 census there was a Muslim population living mainly in Rhodes and Kos,
3.795 Turkish-speaking people in their majority being Muslhims.
! See, Article 4 of Law No. 5210/1947(FEK A’ 298, 1947): “In Regard to the Implementation of

Administrative Legisiation in the Dodecanese Islands” and Law No. 493/1947(FEK A’ 262, 1947) “In
Regard to the Establishment of Courts in Dodecanese Islands™.

3 See, Decision No. 48/1952, Court of Appeal of the Dodecanese Islands, (Efeteio Dodekanison)
(1952).Supreme Court, (Areios Pagos) Decisions: Nos. 738/1967, Vol. 36 Nomiko Vima (1968) pp.
381-382, No. 1723/1981, Vol. 29 Nomiko Vima (1981) at pp. 1217, Court of Appeal of the
Dodecanese islands, (Efeteio Dodekanison) 201/1987, Vol. 36 Nomiko Vima (1988). According to

these decisions the implementing legislation at the Dodecanese isiands is not the Treaty of Lausanne
but the Greek Civil Code.

o See, Decision No. 738/1967.
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after it carefully examined the protective system of the Treaty of Lausanne and the

relative legislation concluded that the Greek Civil Code prevails in that region.

Accordingly, the special regime provided by the Treaty of Lausanne for the regulation
of the education and religious freedom of the Muslim minority does not apply to the
Dodecanese islands. The Court held that according to Law No. 510/1947, regarding
the integration of the Dodecanese Islands into Greece, which extended the Greek
legislation to the whole area, Greece was not obliged to provide minority rights to
Muslims in the district of the Dodecanese Islands.”” Consequently, it was held that the

application of the personal law of the Muslims in the Dodecanese islands was to be

constructed restrictively.

Moreover, the Court argued that Law No. 2345/1920, which provided for the special
religious regime of the Muslims was not effective in relation to the Dodecanese
1slands. This reasoning was also applied to bar the application of the provisions of the
Treaty of Lausanne, the Treaty of Athens and the Treaty of Sevres. According to this
argument, Greece did not undertake the obligation under the Treaty of Paris to

implement the Muslim personal law in the Dodecanese islands. The Court did not
seem to dwell extensively on the argument, since it considered that the absence of a
specific provision in the Treaty of Paris corresponds to the absence of any specific

obligation undertaken.

Thus, according to the Court’s reasoning the Greek government did not extend the
protection afforded by the Treaty of Lausanne to the Dodecanese islands by Law No.
510/1947. Moreover, according to the Paris Peace Treaty the Greek government was
not obliged to provide such a protective clause. However, given the fact that Greece
succeeded Italy over the sovereignty of the Dodecanese islands this matter should also

be examined in regard to state succession under international law.

According to international law, regarding the extension of a state’s territory, McNair

explains that:

" See, Article 2 of Law No. 510/1947.
* FEK A’, 148/3.08.1920: “In regard to the Religious Regime of the Muslim minority in Western
Thrace”, see, Chapter six, generally, infra.
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The general principle governing the operation of treaties when the
territorial extent of a party has been enlarged is that all its existing treaties
(except those which are specifically or by implication limited to its

existing territory or a part of it) automatically apply to the territory newly
acquired.”’

Similarly, O’Connell argues, albeit in a more hesitant manner that:

Whether or not the existing multilateral and bilateral treaties of a State
apply automatically to territory annexed by or ceded to it would seem to
depend upon the interpretation of the treaties in question. As a general rule
the termtory becomes impressed with such treaties as can be construed to
apply to the State as a whole without regard to alterations in its
boundaries.”

Accordingly, one may conclude that as a general principle of international law the
territorial expansion of a state produces the resultant effect that all treaties in relation

to the territorial state are also directly applicable in the extended territory. Moreover,

one may also refer to the Vienna Convention on Succession of States in Respect of

1

Treaties” where Article 2 provides that the conventions of a state are effectively

implemented in the annexed territory from the day of succession unless this would be

contrary to the spirit and intent of the convention or it would fundamentally alter the

conditions of its scope and application.

In the case of the Treaty of Lausanne, it would arguably be contrary to its spirit and
intent if the protection was extended for the Muslims in the Dodecanese islands. Even
though, it might appear according to Article 45, that the Treaty is not geographically
limited within the borders of Western Thrace. The aim of the legislatures during the
drafting of the Treaty at the Lausanne Conference was to provide special protection
for the two ethnic groups in the specified geographical areas, as exempted from the
Lausanne Convention. Thus, the Treaty of Lausanne need not be implemented in
favour of the Muslims in the Dodecanese islands, since they are not defined as a

minority group under the Treaty of Lausanne.

7 McNair, The Law of Treaties (Oxford: Clarendon, 1961) p. 633.

" D.P. O’Connel, “State succession in municipal law and international law”, Vol. 11, (1967) p. 374.
” G.A. Res. 3496(XXX), December 15, 1978.
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Article 19(4) of the Treaty of Paris arguably introduced a new basis of protecting

human rights and minorities, as it had developed after the Second Word War. It is also
possible to argue that its scope went beyond the protection provided by the Treaty of
Lausanne. The Treaty of Paris offered a wider regime of protection to the inhabitants
of the Dodecanese islands regarding religious freedom, the right to use one’s language
and enjoy one’s culture.®® In particular, Article 19 of the Peace Treaty of Paris strictly
prohibits any kind of discrimination based on race, religion or language in the
territory of the Dodecanesse islands. Accordingly, since the criterion of distinguishing
between the minorities is religion one may assume that Article 19(4) also extends its

protection towards the Muslims of the Dodecanese islands as well as towards other
Greek citizens, who adhere to a religion or dogma other than the Christian Orthodox

religion.

Accordingly, there are two separate treaties, the Treaty of Lausanne and the Treaty of

Paris, which were formed during different times based on separate i1deologies and
norms. On the one hand, the Treaty of Lausanne 1s of a more restrictive and particular
nature providing protection for the Greek minority in Istanbul and the Muslim
minority in Western Thrace as specified during the Lausanne Conference and the
compulsory exchange of populations, in 1923. On the other hand, the Treaty of Paris
as provided by Article 19(4) established a wider regime of human rights protection

towards the inhabitants of the Dodecanese islands, including the Muslims living in
that region. Thus, it may be concluded that the two legal regimes prescribed according

to international standards have a separate scope of application under the times and

circumstances they were developed.®’

** See, the Council of Europe, in particular the Framework Convention for the Protection of National

Minorities, Article 1 which specifically regulates the relation between the rights of minorities and
human rights.

*'The main argument used in these articles, is that the Treaty of Lausanne is not geographically limited
within the borders of Western Thrace, (see, Article 45 of the Treaty), but it should instead be extended,
in order to apply in the Dodecanese, Athens or Thessaloniki, where a large number of Muslims have
emigrated in. However, these arguments, must be examined under state succession and international
law as well as a careful and thorough examination of the Treaty of L.ausanne, as it was formed during
the Lausanne Conference, to fulfil particular purposes after the First World War. As it is established, by
Alexandris, there is a difference in the protection provided to the Greek inhabitants of Imbros and
Tenedos, by a specific provision of the Treaty of Lausanne, Article 14 and the absence of any express
provision in favour of the Muslims in the Dodecanesse islands (see, Appendix D: “An Analytical
Description of the Religious and Judicial Duties of the Mufti of Western Thrace and Greek Civil Law”,
section, D.2). In any case, the Muslims as any other minority groups in Greece, can enjoy the
protection provided by the international human rights instruments, which Greece has ratified and are
directly applicable within national law. Subsequent international instruments, which provide for the
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In 1949, the first Muslim religious school (Medrese) was established in Komotini.,
The graduates of this school were appointed to teach either in the minority schools or
in the Koranic schools. In 1951, the “Celal Beyar” minority high school was
established in Komotini.** Moreover, from the mid-1950s the Arab alphabet was
gradually abolished in Western Thrace and Latin characters were introduced for the
writing of the Turkish language. In this way, the new political order of Kemal Ataturk

was established among the members of the Muslim minority, whereas the traditional

Ottoman culture was set aside.

1.10: Concluding Remarks

The compulsory exchange of populations between Greece and Turkey had a strong
impact on the relations between the two states. It was designed to reduce the friction
caused by the existence of minorities and to assist in the national attainment of

homogeneity of both states. It may, however, be concluded that the massive injustices

that were sutfered by both affected populations and a lot of what these sovereign states
gained in strategic terms was paid too dearly in individual terms of the citizens. The
decisions taken at the Lausanne Conference had a decisive effect on the development

of the territories in Greece and Turkey as well as on the two states internal geopolitical

balance and composition. On the part of Turkey, Kemal Ataturk had abandoned the
idea of re-establishing the Ottoman Empire and was looking towards creating an

independent and secular Turkey. The main goal now was to safeguard the security of

universal protection of human rights on an individual basis and are not limited to the mere protection of
few minorities, i.e. the Universal Declaration on Human Rights (G.A. Res. 217A (111)/10.2.1948) or the
Intermational Convention on the Elimination of All Forms of Racial Discrimination (G.A. Res.
34/80/18.2.1979, entered into force on September 3, 1981, in accordance with Article 27(1)). For a
variety of views, regarding the implementation of the Treaty of Lausanne in the Dodecanese islands,
see , Tsitselikis, op.cit., pp. 288-289, Konstantinos Tsitselikis, “The Position of the Mufti in the Greek
Legal Order”, Dimitris Christopoulos, Legal Issues of Religious Heterogeneity in_Greece, (Athens:
Kritiki & KEMO, 1999) pp. 282-285, Achilleas Skordas, “The Minority Identity: From the System of
Treaty of Lausanne to the System of the Council of Europe”, A. Bredimas and L.A. Sisilianos, The
Protection of Minorities: The Framework Convention of the Council of Europe (Athens: Ant. N.
Sakkoulas, 1997) pp. 171-178.

*2 The minority high school in Komotini was the first minority school to be established in Western

Thrace during the period of rapprochement between Greece and Turkey in the 1950s. It was named

after the Turkish Prime Minister “Celal Bayar”. See, Legislative Decree 2203/1952(FEK A’ 222,
1952): “In Regard to the Establishment of the Celal Beyar High School in Komotini”
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the state, the territonial integrity and independence of the ethnic Turkish state, respect

for international legitimacy and the preservation of peace.

On the part of the Greek government, after the Lausanne Conference a new policy was
formed for Greece’s domestic affairs. In the domestic sphere, the significant territorial
changes that took place in the southern Balkans and the Aegean were combined with
the massive waves of immigration of Greek populations from Asia Minor and Eastern
Thrace. The result of these changes was the overwhelming concentration of ethnic
Greeks in the new independent and sovereign Greek State. As Vemizelos, correctly
noted this composition of the population made Greece one of the most homogenous

states in south-east Europe. The fundamental aim for the Greek government now was

to secure its independence and safeguard its defensive security and territorial integrity.

The compulsory exchange of populations between Greece and Turkey although based

on different strategies had a common effect. By the implementation of the terms of the
Lausanne Convention and the elimination of foreign elements from each contracting
party’s territory, they achieved the creation of national homogenous states. By
removing any possible source of conflict between the two states, they sought to chart a
new dimension for themselves. It was necessary now to re-establish peace between

Greece and Turkey for the development of friendly and peacetul relations between the
two states. However, it must be reiterated that the method of compulsory exchange of
populations used at the end of the First World War did not conform to contemporary
standards of human rights and the principle of self-determination and minority rights.

The compulsory exchange of Greek-Turkish populations resulted in terrible human

tragedies, suffering and the physical dislocation of refugees in the respective

territories.
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CHAPTER TwWO: THE RIGHTS OF MINORITIES IN

INTERNATIONAL LAW

2.0: General Background

This chapter will examine the rights of minorities as they developed in a historical
and legal context under the system of the League of Nations as well as under the
auspices of the United Nations. In addition, an examination will be provided on a
series of cases where the Permanent Court of International Justice described and
analysed the protective system of the League of Nations. The main issues examined
by the Permament Court of International Justice are the membership 1n a minority, the

right of minorities to establish and maintain their own private educational institutions
and most importantly the aim and purpose of the Minorities Treaties formulated at the
end of the First World War.

Moreover, the period after the Second World War and the creation of the United
Nations will be examined. In particular, an analysis will be given on the concept of a
minority under current international law. This will be done mainly, according to
Article 27 of the International Covenant on Civil and Political Rights ICCPR).' The
work of the Human Rights Commission (HRC) will also be demonstrated in providing
a satisfactory definition of the concept of a ‘minority’ to be accepted by all states.
Finally, the study of Capotorti will be described on the rights of ethnic, religious and

linguistic minorities.

2.1: The League of Nations

As a consequence of the territorial changes in Europe after the First World War,
various peace treaties were created to deal with the problem of minorities.” The 1922
Lausanne Peace Conference, which took place after the end of the First World War
aimed to deal with issue of national minorities in the newly independent states in

bBurope. 3

'G.A. Res. 2200A(XXI), December 16, 1996, entered into force on March 23, 1976, according to
Articie 49.

! For a full text of the Peace Treaties and their historical background, see, Chapter one, supra, pp.3-13.

Ny el B —— =
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The system of the League of Nations basically provided international guarantees to

national minorities seeking to eliminate the possibility of a new war. States were to

provide national minorities a certain degree of autonomy in their internal relations, in

4

order to maintain peace and stability in their territories.” The provisions of the

Minorities Treaties can nowadays be viewed as rather extensive in aim and scope
regarding the protection of minorities. Apart from safeguarding the principles of
equality and non-discrimination there were specific rights included therein, designed
to protect the cultural and religious traditions of the minorities. For example, special
provisions were designed under the Minorities Treaties to ensure respect for the
Muslim personal laws for regulating their family and personal status according to

their own religion and traditions.’

More specifically, the provisions of the Minorities Treaties provided that every
member of the minority group in the newly independent states would enjoy the same
civil and political rights, be equal in law and in fact, which would usually include an
equal right to public employment and the exercise of professions.® As to the use of
minority languages, an essential provision was included in the Minorities Treaties for
the free use of language by any national of the country in any language in private
interaction, in commerce, in religion, in the press, in publications and at public
meetings. In addition, adequate facilities were guaranteed for nationals whose

mother-tongue was not the official language to employ their own language both 1n

writing and orally, before the courts.

Members of a minority group were granted the right to create, establish, manage and
control at their own expense, any charitable, religious, social and educational
institutions. In towns and districts where a considerable number of nationals existed

using a foreign language, minority students were to receive primary school instruction

* Maria Tabory, “Language Rights as Human Rights”, Vol. 10, Israeli_Yearbook of Human Rights,
(1968) p. 168.

*Hurst Hannum, Autonomy, Sovereignty and Self-Determination, (Philadelphia: University of
Pennsylvania) pp. 50-73, regarding the rights of minorities under the League of Nations and following
the formation of the United Nations, with references for the search of a definition of the concept of a
‘minority’.

> Sebastian Poulter, Ethnicity, Law and Human Rights, (Oxford: Oxford University Press, 1998), p. 73,
Tsitselikis Konstantinos, “The Rights of Minorities: From the Legal Enactment to Implementation”
Vol. 63, Contemporary Issues, (1997) pp. 26-31.

° For a detailed analysis of the provisions of the Treaty of Lausanne regarding the protection of national
minorities, as formed back in 1923, see Chapter four, infra, at sections 4.4 and 4.5.
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through the medium of their own language without preventing the obligatory teaching

of the official language in those schools. Finally, in areas inhabited by a considerable
proportion of nationals of the country belonging to racial, religious or linguistic
minorities, these were to be assured an equitable share of public funds under state,

municipal or other budgets designated for educational, religious and charitable

purposes.’

The League of Nations was the main organ for ensuring compliance with the treaties
and declarations. The Council of the League of the Nations could refer to the

Permament Court of International Justice any inter-state disputes arising due to non-

compliance with the treaties and declaration.®

The Permanent Court of International Justice gave the definition of the concept of a

‘minority’ in its advisory opinion on July 31, 1930 in connection with the emigration

of the Greek-Bulgarian communities’:

By tradition the ‘community’ is group of persons living in a given country
or locality, having a race, religion, language and traditions of their own
and united by this identity of race, religion, language and tradition in a
sentiment of solidarity, with a view of preserving their traditions,
maintaining their form of worship, ensuring the instruction and upbringing
of their children in accordance with the spirit and traditions and rendering
mutual assistance to each other. The question whether a particular
community does or does not conform to the conception described above is
a question of fact. The existence of communities is a question of fact; 1t 1s
not a question of law.

The Permament Court of International Justice seems to include two main elements in
its definition of the term “minority” Firstly, it points towards an ‘objective’ definition
of a minority based on the “existence of facts” secondly, it also provides a ‘subjective’

definition, based on the “sentiment of facts.”'® The group may ‘exist’ according to the

Sy I — —

" See, Appendix A: “The Treaty of Lausanne”, Articles 40 to 42.
" Poulter op.cit, p. 73.

? See, Interpretation of the Convention Between Greece and Bulgaria Respecting Reciprocal
Emigration, Series B, No. 17, PCIlJ, (1930), at pp. 14-16, (also known as the Greek-Bulgarian
Communities Case).The Greek-Bulgarian Communities case refers to the reciprocal and mutual
immigration of Greek and Bulgarian populations provided by the Treaty of Neuilly for a greater
analysis on this issue, see Chapter one, supra, section 1.2.

' Patrick Thornberry, International Law and the Rights of Minorities (Oxford: Oxford University

i A iy

Press, 1992) p. 165. See, also, UN Doc. E/CN.4/Sub.2/384/Rev.1., p. 5. See, also Thornberry Patrick,
Minorities and Human Rights Law (London : Minority Rights Group, 1991)
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‘objective’ criteria but its members either do not see themselves as different from the

rest of the majority population or may not wish to preserve their distinctive
characteristics. Accordingly, one could argue that the °‘subjective’ criterion 1s

fundamental and essential for the official recognition of minority groups.

The Permanent Court of International Justice created a special set of rules for
minorities. States apart from offering legal guarantees for the rights of minorities, they
should recognize that certain groups of their population are different and therefore,
they need to introduce factual equality in their legal system in order to accommodate
the special needs of those groups. This kind of attempt, towards the recognition of
different rights for minorities should not be regarded as discrimination but as aiming

towards true and factual equality.

On the issue concerning who could claim membership in a minority group, the
Permament Court of International Justice chose a rather liberal approach in the Polish
Nationality Case.'' The Court took into account the purpose and background of the
Polish Minorities Treaty and the interest in avoiding any possible conflict and tension.
This was mainly due to the creation of the newly independent states and as a result
certain individuals found themselves in states where the majority spoke a different

language or practised a different religion.

The Court concluded that any inhabitant, who differed from the majority of the

population in race, language, or religion, should be entitled to claim membership in
the religious, racial, or linguistic minority group sharing the same distinctive
characteristics.'* For example, any individual in Poland, who spoke German as a
primary language regardless of his ethnic or national origin could claim recognition as
a member of the German linguistic minority. The status of a minority was purely a

demographic 1ssue and it was not related to political or economic considerations.

In the Rights of Minorities in Upper Silesia (Minority Schools) ° the Court held that an

individual could freely declare whether or not his child belonged to a racial, linguistic

"' See, Advisory Opinion on Certain Questions Arising Out of the Application of Article 4 of the Polish
Minorities Treaty Series B, No. 7, PCIJ, (1923), (later known as the Polish Nationalities Case).

2 Ibid., pp. 13-16 .

¥ Series A, No. 12, PCIJ, (1928).
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or religious minority. It therefore, entitled the latter to attend a minority school

although such declarations did not eliminate the requirement of factual evidence:

The declarations must set out what their author regards as the true position
in regard to the point in question and that the right freely to declare what 1s
the language of a pupil or child, though compromising, when necessary,
the exercise of some discretion in the appreciation of circumstances, does

not constitute an unrestricted right to choose the language in which
instruction is to be imparted or the corresponding school. 4

Moreover, the Permament Court of International Justice described the dual nature of
the Minorities Treaties: on the one hand, to ensure equality for all (including members
of minorities) before the law and on the other hand, to preserve the distinctive
characteristics of minorities if the members of a minority group wished to do so. The
Minorities Treaties, in the context of imposing on states certain positive obligations

usually included the right for linguistic minorities to freely use their language in

private 1nstitutions and schools.

In the case of the Minority Schools of Albania'”, the Permament Court of International
Justice examined the validity of an Albanian law aimed at abolishing all private
schools in the country. According to the Greek government this was contrary to

Article 5 of the Albanian Minorities Treaty, which safeguarded the right of minorities

to establish and maintain their own schools. The Albanian government argued that the
law treated both the Albanian majority and the Greek-speaking minority in exactly the

same way, since no private Albanian-language school would be allowed to operate

and that Article 5 only guaranteed that both should “enjoy the same treatment and the

same security’” both 1n law and in fact.

The Permament Court of International Justice concluded that pursuant to Article 5,
Greek-speaking Albanians enjoyed special rights not available to other Albanians and
in particular the right to operate their own private schools where the language of
instruction would be Greek. This was required in order to ensure the preservation of

the minorities’ special characteristics. This simply means that members of minority

groups should be permitted some rights or freedoms not necessarily enjoyed by the

" Ibid., p. 46 .
" Series A/B, No. 64, PCIJ, (1935).
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majority, since most often their position as a minority in the society they are living in

renders them vulnerable to the rest of the majority population.

Public schools using Greek as the medium of instruction could exist and did in fact
exist in Albania but, however, they were public schools and were subject to direct and
extensive control by the Albanian government. Greek-speaking officials were
ultimately left with little influence on the quality and content of Greek language
instruction. The Permament Court of International Justice, appeared to have adopted
the position that members of a minority should be entitled to establish, manage and
control their own schools and educational establishments despite the fact that such a

right may be denied to members of the majority.

In addition, the Permament Court of International Justice described the main

objectives of the Minorities Treaties as following:

The idea underlying the treaties for the protection of minorifies is to
secure for certain elements incorporated in a State, the population of
which differs from them in race, language or religion the possibility of
living peaceably alongside that population and co-operating amicably with
it, while at the same time preserving the characteristics which distinguish
them from the majority and satisfying the ensuing special needs. '

The Court further explained that the Minorities Treaties incorporated two elements in

order to achieve this goal:

The first is to ensure that nationals belonging to racial, religious or
linguistic minorities shall be placed in every respect on a footing of
perfect equality with the other nationals of the State. The second is to
ensure for the minority elements suitable means for the preservation of
their racial peculiarities, their traditions and their national characteristics.
These two requirements are indeed closely interlocked for there would be
no tfrue equality between a majority and a minority if the latter were
deprived of its own institutions and were consequently compelled to
renounce that which constitutes the very essence of its being a minority. '

' Ibid., p. 17.
"7 Ibid.
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The first aspect is described as “negative” equality merely providing that members of
a minority group are not subjected to discriminatory treatment due to their vulnerable
status in the majority society. The second aspect is described as “positive” equality
providing that states undertake some positive action in assisting minorities to maintain

and preserve their special characteristics, such as their own language, culture and

religion.

Provisions to this effect, mean that states must accept positive obligations to grant
nationals using a language other than the official one, proper facilities for employing
their own language before the courts. In addition, in the area of education, states must
ensure that in localities where a substantial proportion of citizens speak a language
other than the state’s official language, instruction should be given to children of such
nationals in their own language, however, this does not prevent the state authorities

from making the teaching of the official language obligatory.

The Permament Court of International Justice also examined the way to achieve ‘true
equality’ for minorities under the standard articles of the Minorities Treaties and
Declarations. The provisions of the Minorities Treaties, provided for the “same

treatment 1n law and in fact.” The Permanent Court of International Justice finally

concluded that:

Equality in law precludes discrimination of any kind; whereas equality in
fact may involve the necessity of different treatment in order to attain a
result, which establishes an equilibrium between different situations. 1t is
easy to imagine cases in which equality of treatment of the majority and of
the minority, whose situation and requirements are different, would result
in inequality in fact. The equality between members of the majority and of

the minority, must be an effective, genuine equality that 1s the meaning of
this provision.'®

The particular right to maintain and manage separate schools was an important
application of the principle of equal treatment “in law and in fact”. Private schools

were essential to the Greek minority. The abolition of these institutions and their

replacement by public schools would deprive the minority of the institutions

applicable to its needs supplied by public schools. Accordingly, the Court held that:

'® See, supra, note 14, p. 19.
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“Far from creating a privilege in favour of the minority, as the Albanian Government
avers, this stipulation ensures that the majority shall not be given a privileged

situation as compared with the minority.”"”

The Court, therefore, rejected the Albanian Government’s argument to the charge that
the abolition of private schools was lawful under the Declaration. The Court decided
that the existence of private schools was indispensable for a minority, since 1t was
capable of satisfying the minority’s special cultural needs. This decision is generally
based on the recognition of a right of each minority to full equality with the majority
and for the preservation of its separate identity. In the Court’s view the right of the

minority to manage its own schools was an unconditional right, which could not be
taken away simply to achieve an identical result for all private school. Accordingly,
one may conclude that the ability of the members of a linguistic minority to freely use

their own language in several instances in everyday life 1s essential for the protection

and preservation of the cultural characteristics and tradition.

2.2: The United Nations Regime

The Umted Nations Charter constitutes the founding convention of an international
organization. Its articles constitute the legal element of the organization but they also

create political and moral obligations for its members. It 1s based on the principles of

equality and non-discrimination: Article 1(3) reads as follows:

To achieve international co-operation in solving international problems of
an economic, social, cultural or humanitarian character and in promoting

and encouraging respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language or religion.

The period after the Second World War and the adoption of the Universal Declaration
of Human Rights (UDHR) by the UN General Assembly on December 10, 1948

highlighted the beginning of a new era. Whereas the system of the League of Nations
aimed to protect a number of minorities in the newly independent states of Europe on a

collective basis, the United Nations set the principle of protecting individual human

' Ibid. p. 20.
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rights on a universal basis for all human beings everywhere.?’

The principle of
equality and non-discrimination played a key role in safeguarding the rights of persons

belonging to minorities.

The UDHR does not contain any specific reference to the rights of minorities. The

question of including an article for the rights of minorities seemed to be too complex
and delicate, especially if it were to appear in a universal declaration. However,
following the proclamation of the UDHR in 1948, discussions began on transforming
the rights outlined within it into more detailed binding treaty obligations. Finally, in
1966 two International Covenants one on Civil and Political Rights (ICCPR) and the
other on Economic Social and Cultural Rights (ICESCR)*! were signed and then

entered into force ten years later.

The UN Commission on Human Rights (hereafter “Commission”) together with the
Sub-Commission on the Prevention of Discrimination and the Protection of Minorities,
decided to include a specific provision on minorities, which was incorporated into the
ICCPR, namely Article 27. For the first time therefore, a provision seeking to
guarantee the protection of minorities and their separate identity was contained in a
treaty intended to be of universal application. The article is not a source of legal

obligation for those states, which have not yet ratified it. Nonetheless, it can be

considered to constitute to customary international law.

2.3: The Concept of a Minority in International Law

Although many references to minorities can be found in the international legal
C .o, 22

instruments, there is no generally accepted definition of the term ‘minority’. ©° The

ICCPR, is the only binding legal instrument, which specifically addresses the question

of the rights of minorities. It does not, however, provide a definition of the concept of a

minority. Article 27 states that:

20 \
See, Poulter, op.cit., p. 77. _
2 G.A. Res.220A(XX1D), December 16, 1966, entered into force on January 3, 1976, according 10

Article 27. . cminority’ e seems
* Thornberry, op.cit., p. 1164 where he states that : “As to what constitutes a minority’, ther

. ey aga Vucuri
only to be general agreement that there is no generally agreed definition.” See, also, Ramag

- . 104-
Philip, “The Relativity of the Minority Concept”, Vol. 14, Human Ri hts Quarterly (1992) pp
109.
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In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with other members of their group to enjoy their own culture,
to profess and practice their own religion, or to use their own language.

As described earlier on, the main elements of the Capotorti’s definition of the concept
of a minority are those of numerical inferiority, non-dominance, citizenship or
nationality of the state in question, the possession of cultural characteristics and an
implicit sense of solidarity. However, the Human Rights Committee in its General
Comment No. 23(50)* seems to disregard the Capotorti requirement that minorities
need to be citizens or nationals of the state or even permanent residents.** The rights
under Article 27 are not to be confined to the citizens of the state party in question.
The approach of the Committee to the citizenship issue seems to be in contrast with
positions expressed in the drafting of the article which tended to support the
requirement that minorities should be citizens according to the aim and purpose of the
article. However, post-Article 27 developments support the claims of immigrant
communities even without citizenship of the state to enjoy cultural rights. In the
opinion of the Committee it would be too restrictive that only minorities with a

traditional area of settlement in particular regions fall within the scope of Article 27.%

2.4: An analysis of Article 27 of the International Covenant on Civil and Political
Rights

The formulation of Article 27 poses a number of problems in the interpretation of its
provisions. In this section a more detailed textual analysis will be provided regarding

the aim and scope of Article 27 regarding the degree of protection offered to

minorities.

A. “In those States in which ethnic, religious or linguistic minorities exist”

2 General Comment No. 23(50), A/49/40, annex V. Work on the Comment was begun at the 49"
sesseion of the Committee and drafts were discussed at the 1, 275"‘, 1, 294" , 1, 295 1, 313" and 1,
314" meetings. The text was adopted at the last of these meetings on April 6, 1994.

“ In connection with Estonia, the Committee was “deeply concerned” at the definition of minorities in
national legislation, which excluded permanent residents: A/51/40, para. 121.

 Concluding Observations on the Fourth Periodic Report on Germany, A/52/40, para. 183. The
Committee added that: “Article 27 applies to all persons belonging to minorities whether linguistic,

religious, ethic or otherwise, including those who are not concentrated or settled in a particular area or
region in Germany.”
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The most important is the question of defining the scope of this particular phrase, that

leaves open the question of how to define which minorities exist in what states and

who is to define them. 2

As has already been stated, the purpose of Article 27 was to restrict the enjoyment of
the rights to minorities, which were long established in the territory of a state. This was
done so as to prevent the protection of minorities, which have formerly integrated to
the majority of the population. The expression might also mean that it is the
responsibility of the state to recognise the existence of a minority in its territory, since

such official recognition is a condition for the implementation of Article 27.

According to the General Comment No. 23(50) of the Human Rights Committee the
reference to the “existence” of a minority in the wording of Article 27 “does not

depend upon a decision by that State party but requires to be established by objective
criteria.””’ However, the objective criteria do not lead to any definition of a minority,
the Committee’s observation is that the persons designed to be protected are those who

belong to a group who share a common culture, a religion and a language. 28

As long as these international instruments are drafted and ratified by states, it will be

up to their governments to determine whether there are minorities in their territories or

not. There is a potential danger in doing so, since many governments may deny the

existence of minorities in their territory while minority groups maintain that they

constitute minority and claim cultural rights.

B. “Persons belonging to such minorities..”

** Thomberry, op.cit., pp. 154-172. In regard to the rights of minorities under international law and an
analysis of Article 27, see, Diakofotakis, op.cit., pp. 312-366.

*" Para. 5.2. The reference to “existence” of minorities within a State derives from a proposal by Chile
to replace the requirement that minorities “have long been established” in a state with “in which they

exist”: E/CN.4/SR. 371, p. 6. This suggests that Chile regarded the existence point as narrowing the
scope of the article.
* Para. 5.1.
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Secondly, an analysis needs to be made regarding the individualist approach found in
the wording of Article 27 of the ICCPR for the provision of minority rights.” The
beneficiaries of Article 27 are the persons belonging to minorities and not the minority
group as such. Nevertheless, even though, Article 27 is expressed in individual terms,
it provides that the persons belonging to minorities shall enjoy the rights provided in

community with other members of their group. Thus, it recognises the existence of

minority groups as collective entities and grants individual rights to the existence of

such groups.

Most current international human rights law treaties are mainly dealing with the

individual rights —the human rights of persons belonging to minorities. In addition, the
various provisions of the ICCPR lay down a number of individual rights. The only

~ right of a collective nature is the right to self-determination, which applies to peaple

and is of an entirely different nature to the rights and concept of a ‘minority’.”"

It has generally been observed that states are rather reluctant in granting recognition to
groups as such. This is mainly due to the fear, that group rights could involve a serious
threat to the sovereignty of states, which could eventually undermine their territorial
integrity.3 ' Minorities will be invested with authoritative power to represent the
interests of the minority against the state representing the interests of the rest of the

population. It is important, that the individual has freedom to choose between
voluntary assimilation and the preservation of his or her culture within the minornty

group, which will be better secured if the rights of the individual within the minority

are protected rather than the minority as a collective entity.

Most members of a minority group usually wish to maintain their separate identity.
There might be some individuals, which might prefer to be part of the majority
population and culture. Under these circumstances and provided that it 1s their free
choice, no obstacles should be placed in their way only to mainfain intact group
solidarity.”> The creation of any such obstacles would constitute a violation of the

freedom of the individuals concerned. Freedom of expression (Article 19 ICCPR) and

S skl e S

* Ibid., pp. 173-176.
¥ See, Common Article 1 of the ICCPR and ICESCR.
3| Capotorti, op.cit. p. 42 at paragraph. 315.

* Ibid., p. 42, paragraph. 250.
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association (Article 21 ICCPR) are also relevant. In regard to the principles of equality

and non-discrimination, Article 26 of the ICCPR states that “all persons are equal
before the law and are entitled without discrimination to the equal protection of the
law.” Thus, the members of a minority group are entitled to equality before the law and
to the equal protection of the law without discrimination. This would entail the

undertaking of positive measures to ensure ‘true’ and ‘factual’ equality between

minorities and the majority population.

In regard to the conflict between the individual choice of member of a minority In
integrating to the majority culture or maintaining his or her cultural traditions, Article

27 of the ICCPR provides that an individual should not be forced to conform to the
choice made by the greater part of the minority group to which he or she belongs.
However, for those individuals who wish to maintain their distinctive characteristics,

special measures should be taken by the states in permitting minorities to develop and

preserve their ethnic identity.

In regard to the issue of cultural membership the very first case under the Optional
Protocol, Lovelace v Canada’, made some very useful observation on the matter. In
the celebrated case the main complaint was that Sandra Lovelace had lost her status
and rights as an Indian in accordance with section 12(1)(b) of the Indian Act of

Canada as a consequence of marrying a non-Indian in 1970. Sandra Lovelace, stated
that an Indian man who married a non-Indian woman did not lose his status™, thus,

she claimed that the Indian Act was discriminatory and contrary to Articles 2(1), 3,
23(1), 23(4), 26 and 27 of the Covenant.” Canada submitted that many aspects of the
Indian Act needed reform and that the government intended to put a reform bill before
the Canadian Parliament. Nevertheless, Canada stressed out that the Act was
necessary to protect the Indian minority; a definition of Indians was needed in

granting privileges to the Indian minority.

The relevant legislation included a loss of certain rights for Indians who ceased to be

members of an Indian band, in particular they were not entitled to reside by right on a

reserve although they could do so if their presence was tolerated by other band

> Communication No. 24/1977 , views adopted on July 30, 1981, see, A/36/40, pp. 166-175.
* Para. 1 of the Indian Act.
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6

members.’® Lovelace itemised the consequences of loss of status, including the

cultural benefits of living in an Indian community and the emotional ties to home,
family, friends and neighbours and the loss of identity.”’ The Committee considered

that the essence of the complaint was the continuing effects of the Indian Act in

denying Indian status to Sandra Lovelace, °° “in particular because she cannot for this

reason claim a legal right to reside where she wishes to on the Tobique reserve.”””

In the Committee’s view most of the effects due to the Indian Act listed by Lovelace
did not adversely affect the rights protected in the Covenant, except the loss of

cultural benefits to which Article 27 was directly applicable. The Committee stated
that:

Persons who are born and brought up on a reserve, who have kept ties with
their community and wish to manifest these ties must normally be

considered as belonging to that minority within the meaning of the
Covenant.

The Committee observed that individual choice was essential point in regard to
cultural membership although the “right to the community” or “cultural membership”
does not entirely depend on the choice of the individual as an act of individual
determination. The Committee also stated that although the right to live on a reserve

is not guaranteed as such by Article 27 , Lovelace belonged to the community and her
right to enjoy her culture in community with other members of her group was subject
to continuing interference “because there is no place outside the Tobique reserve

where such community exists.”’ Moreover, it was stated that any restrictions placed
on the enjoyment of cultural and minority rights must have a reasonable and objective

justification and be consistent with the provisions of the Covenant read as a whole."'

The Committee concluded that:

et sl sl S ey S e

¥ Ibid.

** Para 5. Lovelace disputed the contention that legal relationships within Indian families were
traditionally partilineal in nature.

*7 Paras. 9.9, 13.1.

*® In the Committee’s view, family life issues under Articles 17, 23 and 24 were “only indirectly at

stake” and the finding under Article 27 made it unnecessary to examine questions of discrimination
under Articles 2, 3 and 26, Para. 18.

* Para. 15.

‘“ Para 15.

! Para. 16.
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Whatever may be the merits of the Indian Act in other respects it does not
seem that to deny Sandra Lovelace the right to reside on a reserve 1s
reasonable, or necessary to preserve the identity of the tribe. The
Committee therefore concludes that to prevent her recognition as
belonging to the band is an unjustifiable denial of her rights under Article
27 read in the context of the other provisions refereed to.

The case of Lovelace v Canada illustrated some significant points regarding the
prevalence of the intermational standards over the national ones regarding the
existence of minorities. In regard to the individualist wording of Article 27; “persons

belonging to minorities” and not minorities themselves, in the celebrated case

individual and community elements of right are recognised and put to the balance
including the need “to preserve the identity of the tribe.” The Committee further
observed that although Article 27 provided individual rights in the context of
minorities; “they depend in turn on the ability of the minority group to maintain its
culture, language or religion.”** The most significant contribution of the Lovelace

case was that it embraced Article 27 into the framework of human rights.

C. “They shall not be denied the right..”

A third shortcoming of Article 27 is the nature of the obligation imposed on states and

the formulation of certain considerations on the right of members of minorities to enjoy
their own culture, practise their own religion and to use their own language.” In this

respect, Article 27 is framed in a rather passive way. It states that persons belonging to
such minorities “shall not be denied the right”. A literal interpretation of this phrase
does not establish any positive, affirmative right or obligation or even duty on the part

of the states to create policies with the objective of protecting and promoting the rights

of minorities. It only requires states to refrain from interfering from the enjoyment of

the rights of minorities.

On the one hand, Capotorti** and Thornberry®” have concluded that Article 27

provides that states must provide “positive action” for ethnic, religious and linguistic

¥ General Comment No. 23(50) para. 6.2.
“* Ibid., pp. 178-186.

“ Ibid

“Thomberry, op.cit. ,pp. 178-186.
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minorities. Accordingly, states must provide the means to ensure the actual survival
and maintenance of their characteristics through appropriate financial assistance and a
legal framework for institutions and activities vital to the minorities’ interests. If states
took no action to address imbalances between vulnerable groups and powerful

majorities, they were neither ‘securing’ nor ‘respecting’ Article 27. 4

Capotorti argued that the right granted to members of a minority group to enjoy their
own culture would loose much of its effectiveness, if no assistance were required from
the states. In particular, in most instances, the principles of non-discrimination and
equality or the constitutional guarantees of freedom of expression and association are

not sufficient for the effective implementation of minority rights. Most often, positive

action 1s required for the effective implementation of Article 27.%

Thus, even though the aim and intent of Article 27 as expressed by the drafters has

been to protect minorities by prohibiting states from interfering in their internal affairs
in respect to their language, religion, or culture, Capotorti has submitted his own
interpretation. Accordingly, Article 27 should be implemented to guarantee the
preservation and development of the language, religion, and culture of minorities,

including 1if necessary the active support and intervention of the state.

Others reject this view and state that the wording of Article 27 has a more restricted

goal. It only requires states not to intervene in private community activities regarding

language, religious or cultural usage.

However, the UN Human Rights Committee (hereafter “Committee”) has indirectly
confirmed the non-interference nature of Article 27, as a minimal measure of

protection of minorities.”® The Committee concluded that the state authorities by their

‘¢ Capotorti, op.cit. pp. 36-37.

Y7 See, the Minority Schools in Albania case, supra, note 16, where the Permanent Court of
international Justice held that special measures need to be taken in order to achieve true equality
between the members of a minority and the rest of the population.

* Kitok v Sweden, Communication 197/1985, UN Doc. CCPR/C/33/D/197/1984, UN Human Rights
Committee, Lovelace v Canada, Communication 24/1997, UN Doc. CCPR/C/O/P/1, UN Human Rights
Committee, Ominayak v Canada, Communication 167/1984, UN Doc. CCPR/C/38/D/167/1984, UN
Human Rights Committee. In regard to the rights of minorities and indigenous people, see, Bloch
Anne-Christine, “Minorities and Indigenous Peoples” Eide Asbjorn, Catarina Krause and Rosas Allan

(eds.), Economic, Social and Cultural Rights, (Dordrecht: Martinus Nijhoff Publishers, 1995) pp. 309-
323.
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legislation were interfering in the cultural life and language use of indigenous people

constituting linguistic or ethnic minorities:

Although Article 27 is expressed in negative terms, that article,
nevertheless, does recognise the existence of a “right” and requires that it

shall not be denied. Consequently, a state party is under an obligation to
ensure that the existence and the exercise of this right are protected
against their denial or violation. Positive measures of protection are
therefore, required not only against the acts of the state party itself,
whether, through its legislative, judicial or administrative authorities, but
also against the acts of other persons within the state party.*’

In fact the references to “positive measures” and “specific obligations” mean that a

state must always take appropriate steps to protect a minority’s right to use its
language. Accordingly, positive measures by states are necessary to protect the
identity of a minority and the rights of its members to enjoy and develop their culture
and language and to practice their religion. According to the Committee, such positive

measures must respect the provisions of Article 2(1) and 26 of the ICCPR both as
regards the treatment between different minorities and the treatment between persons

belonging to a minority and the majority population. A legitimate differentiation

under the ICCPR must be based on reasonable and objective criteria.”

In regard to the legal nature of Article 27 and the obligations of members states, it is
useful to examine the case of Apirana Mahuika et.al. v New Zealand.”' According to
the facts of the case, the parties are Apirana Mahuika and eighteen other individuals

belonging to the Maori people of New Zealand. They claim to be victims of violations

by New Zealand of articles 11, 12, 16, 18, 26, 270f the International Covenant on
Civil and Political Rights.

The parties claim was that the Treaty of Waitangi ( Fisheries Claims) Settlement Act
confiscates their fishing resources, denies them their right to freely determine their
political status and interferes with their right to freely pursue their economic, social
and cultural development. It is submitted that the Treaty of Waitangi (Fisheries

Claim) Settlement Act 1992 is in breach of the State party’s obligations under the

¥ Ibid.,at paragraph 6.1.
** Ibid. at paragraph 6.2.
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Treaty of Waitangi. In this context, the authors claim that the right to self-

determination under Article 1 of the ICCPR is only effective when people have access
to and control over their resources. The parties claim that the Government’s actions

are threatening their way of life and the culture of their tribes in violation of Article
27 of the ICCPR.

They submit that fishing is one of the main elements of their traditional culture, that
they have present-day fishing interests and the strong desire to manifest their culture
through fishing to the fullest extent of their traditional territories. They turther submit
that their traditional culture comprises commercial elements and does not distinguish
clearly between commercial and other fishing. They claim that the new legislation
removes their right to pursue traditional fishing other than in the limited sense
preserved by the law and that the commercial aspect of fishing is being denied to them
in exchange for a share in fishing quota. (see, Ominayak v Canada UN
Communication No. 167/1984: “the rights protected by Article 27include the rights of

persons in community with others to engage in economic and social activities which

are part of the culture of the community to which they belong.”

The parties further submit that prior to the enactment of the Treaty of Waitangi
(Fisheries Claim) Settlement Act 1992, they had a right of access to a court or tribunal

based on section 88 of the Fisheries Act to protect, determine the nature and extent
and to enforce their common law and Treaty of Waitangi fishing rights or interests.

The repeal of this section by the 1992 Act interferes with and curtails their right to a
fair and public hearing of their rights and obligations in a suit at law as guaranteed by

Article 14(1) of the ICCPR, because there is no longer any statutory framework with

which these rights or interests can be litigated.

The Government of New Zealand, with regard to the parties’ claim under Article 27 it
accepted that the enjoyment of Maori culture encompasses the right to engage in
fishing activities and it accepts that i1t has positive obligations to ensure these rights

are recognised. The 1992 Act, it submits has achieved this.

> UN Communication No. 760/1997. See also the case of J.G.A. Diergaardt et.al. v Namibia
Communication No. 760/1997.
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Moreover, the government of New Zealand notes that the rights of minorities
contained in Article 27 are not unlimited but may be subjected to reasonable
regulation and other controls or limitations provided that these measures have a
reasonable and objective justification and are consistent with the other provisions of
the Covenant and do not amount to a denial of the right. In the case of the 1992 Act
the government of New Zealand had a number of important obligations to reconcile. It
was necessary to balance the concerns of individual dissentients against its obligations
to Maori as a whole to secure a resolution to fisheries claims and the need to introduce

measures to ensure the sustainability of the resource.

The government of New Zealand concluded that the Fisheries Settlement has not
breached the parties or of any other Maori under the ICCP. On the contrary the
government of New Zealand submitted that the 1992 Act should be regarded as one of
the most positive achievements in recent years in securing the recognition of Maori

rights in conformity with the principles of the Treaty of Waitangi.

In the parties view Article 27 of the ICCPR requires the government of New Zealand
to adduce convincing and cogent evidence which establishes the necessity and
proportionality of its interferences with the rights and freedoms of the authors and
their tribes or sub-tribes as guaranteed by Article 27. The parties submit that the

government has not adduced such evidence.

The first issue before the Committee was whether the parties’ rights under Article 27
of the ICCPR have been violated by the Fisheries Settlement as retlected in the Deed
of Settlement and the Treaty of Waitangi( Fisheries Claims) Settlement Act 1992. The

two basic facts of the case are that: the parties are members of a minority within the
meaning of Article 27 of the ICCPR and that the use and control of fisheries is an
essential element of their culture. In this context, the Committee states that economic
activities may come within the protection of Article 27, if they are an essential

element of the culture of the community. The recognition of Maori rights in respect of

fisheries by the Treaty of Waitangi confirms that the exercise of these rights is a
significant part of Maori culture. The right to enjoy one’s culture cannot be

determined in abstracto but has to be placed in context. In particular, Article 27 does



50

not only protect traditional means of livehood of minorities but also allows for

adaptation of those means to the modern way of life and ensuing technology.

[n this context the legislation introduced by the state affects in various ways, the

possibilities for Maori to engage in commercial and non-commercial fishing. The
main question is whether this constitutes a denial of rights. On this 1ssue the

Commuittee had on a previous case stated that:

“A state may understandably wish to encourage development or allow
economic activity by enterprises. The scope of its freedom to do so 1s not
to be assessed by reference to a margin of appreciation but by reference to
the obligation it has undertaken in Article 27. Article 27 requires that a
member of a minority shall not be denied his right to enjoy his own
culture. Thus, measures whose impact amount to a denial of the right will
not be compatible with the obligations under Article 27. However,
measures that have a certain limited impact on the way of life of persons

belonging to a minority will not necessarily amount to a denial of the right
under Article 27.7°2

The Committee referred to its General Comment No. 23(50) on Article 27 according
to which the enjoyment of the right to one’s own culture may require positive legal
measures of protection by a state party and measures to ensure the effective
participation of members of minority communities in decisions which affect them.

According to the case-law of the Committee it has been emphasized that the
acceptability of measures that affect or interfere with the culturally significant

economic activities of a minority depends on whether the members of the minority in
question have had the opportunity to participate in the decision-making process in
relation to these measures and whether they will continue to benefit from their
traditional economy. The Committee confirmed that the Treaty of Waitangi (Fisheries

Settlement) Act 1992 and its mechanisms limit the rights of the parties to enjoy their
own culture.

The Committee concluded that a consultation process took place between the

government of New Zealand and the Maori people prior to the enactment of the

Treaty of Waitangt (Fisheries Settlement) Act 1992 where special attention was paid

>2 See, Committee’s Views on Lansamann et. al. v Finland, UN Communication No. 511/1992
CCPR/C/52/D/511/1992, para. 9 4.
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to the cultural and religious significance of fishing for the Maori, to secure the

possibility of Maori individuals and communities to engage themselves in non-
commercial fishing activities. The Committee submitted that the government ot New
Zealand by engaging itself in the process of broad consultation before proceedings to
legislate and by paying specific attention to the sustainability of Maori fishing

activities taken the necessary steps to ensure that the Fisheries Settlement and its

enactment through legislation are compatible with Article 27.

However, the Committee ruled that the government of New Zealand continues to be
bound by Article 27 which requires that the cultural and religious sigmficance of
fishing for Maori deserves special consideration in the implementation of the Treaty
of Waitangi (Fisheries Claims) Settlement Act. Finally, the Committee stated that in
order for the government of New Zealand to comply with Article 27 any measures,
which might affect the economic activities of Maori must be carried out in a way that
the authors continue to enjoy their culture and profess and practice their religion in
community with other members of their group. The government of New Zealand 1s

under a duty to bear this in mind for the future implementation of the Treaty of

Waitangi (Fisheries Claims) Settlement Act.

The protection provided by Article 27 does not provide for the members of a
linguistic minority the right to maintain contacts and use their language with
individuals, who do not reside within the borders of a state. There are, however, a

vast number of treaties and other documents on a European and international level
regarding the right of minorities to maintain and develop their culture and preserve

their identity. > In more practical terms a number of treaties have gradually began to

recognise the right of a minority to establish and maintain free and peaceful contacts

across frontiers.

e - el —

> See, Article 2(5) of the UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities, (G.A. Res. 47/135/18.12.1992) and Article 14 of the European
Charter for Regional or Minority Languages, (Council of Europe, 1992). In regard to a detailed analysis
of the UN Declaration see, Patrick Thomberry, “The UN Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities: Background, Analysis,
Observations, And An Update” Alan Phillips and Allan Rosas (eds.), Universal Minority Rights,
(Finland: Abo Akademi University Institute for Human Rights/Minority Rights Group International,
1997) pp. 13-76.
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More specifically the members of a minority group have the right to maintain

transborder contacts with individuals with whom they share an ethnic, cultural,
linguistic or religious identity and background or a common ethnic heritage. Even
though not expressly stated in any further detail, it may be argued that this right

covers an individual’s right to freely receive radio and television broadcasts in

minority languages from abroad without interference by the public authorities.>*

2.5: The Work of the Sub-Commission on the Prevention of Discrimination and

the Protection of Minorities

In 1947 the UN Economic and Social Council (ECOSOC) defined the task of the Sub-

Commission on Prevention of Discrimination and Protection of Minorities, which had

been established by the Commission in 1946:

In the first instance, to examine what provisions should be adopted 1n the
definition of the principles which are to be applied in the field of the
prevention of discrimination on grounds of race, sex, language, or religion
and in the field of the protection of minorities and to make
recommendations to the Commission on urgent problems in these fields.™

The Commission asked the Sub-Commission, to undertake a “thorough study of the

problem of minorities in order that the United Nations may be able to take effective

measures for the protection of racial, national, religious or linguistic minorities.”

The Sub-Commission in its third session in 1950 adopted a definition of “minorities”.

Accordingly, the Commission would recognise:

That there are among the nationals of many States distinctive population
groups, usually known as minorities, possessing ethnic, religious, or
linguistic traditions or characteristics different from those of the rest of the
population and that among these are groups that need to be protected by
special measures, national or international, so that they can preserve and
develop the traditions or characteristics in question. Such minorities

il —— e —— iy - - J———

>* This right has been particularly recognised in Recommendation 11 of the Oslo Recommendations
regarding the Linguistic Rights of National Minorities.

“H. Lauterpacht, International Law and Human Rights, (Hamden (Conn.): Archon Books, 1968) pp.
265-266.

** G.A. Res. 217(1I1), Part C. See J.P. Humphrey, “The United Nations Sub-Commission on the

Prevention of Discrimination and the Protection of Minorities” Vol. 62 Amnesty Journal of
International Law, (1968) p. 873.
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should properly include a number of persons sufficient by themselves to
preserve such traditions or characteristics; finally they must be loyal to the
state of which they are nationals.”’

The Sub-Commission submitted this proposal to the Human Rights Commission and
the Economic and Social Council. Until the adoption of the UN Covenants on Human

Rights, the Sub-Commission suggested that the UN General Assembly recommended

that states provide certain positive measures in assisting minorities to maintain their

cultural identity and traditions.

However, without determining which groups deserve special protection, the Sub-

Commission at its fifth session adopted a draft resolution regarding the definition of a

minority, accordingly the definition would include the following elements:

The term minority shall include only those non-dominant groups in a
population which possess and wish to preserve ethnic, religious or
linguistic traditions or characteristics markedly different from those of the
rest of the population; such minorities should properly include a number
of persons sufficient by themselves to preserve such traditions or
characteristics; such minorities must be loyal to the State they are living

in.”®
Nevertheless, the definition of the term ‘minority’ was criticised by the UN

Commission of Human Rights in several ways.” While some members felt that
national groups should be given special protection others stated that the inclusion of
the provision of only such groups that “wish to preserve ethnic, religious, or linguistic
traditions or characteristics” was subjective and could be used by dominant groups,
which did not want to extend equal rights to such minorities. They could justify their
action by claiming that those minorities did not wish to maintain their individual
character. Moreover, other members considered that the definition suggested by the
UN Sub-Commission did not make it sufficiently clear that minorities did not include

foreigners residing in the territory of the state or groups which had come into

existence as the result of immigration.

>'Res. C, paragraphs (1), (4), Doc. E/CN.4/358, E/CN.4/Sub.2/117(119).
*® See, Commission on Human Rights, Report of the 10" sessions (1954) in ECOSOC, O.R. 18"

sessions, Supp. No.7 (Doc. E/2573) ,(E/CN.4/705) , Res. F (Doc. E/CN.4/703) Arts. 3(I), 2, p. 48, at
paragraph. 420.
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It was recognised therefore, both by the Commission of Human Rights and the Sub-

Commission that it was extremely difficult, if not impossible to group together under a

satisfactory definition every kind of minority group in need of special measures on a

universal basis.

2.6: The UN Special Rapporteur, Fransesco Capotorti “Study on the Rights of

Persons Belonging to Ethnic, Religious and Linguistic Minorities.”®

The preparation of universally accepted definition has not proved to be possible so far

due to its difficult and complex nature. However, this does not mean that a description
of what might be described as a minority or any possible interpretations of the concept
cannot be suggested. Several different aspects can be considered in an attempt to
define the concept of a minority. In 1967 the Sub-Commission on Prevention of
Discrimination and Protection of Minorities decided to resume consideration of the

question of protection of minorities. While some members felt that Article 27 was
satisfactory on an international level others were dissatisfied with the comparative
neglect of the subject. They regarded Article 27 as inadequate, since it did not directly
produce positive obligations for states regarding the protection of minorities. It was

therefore agreed to undertake a study on the subject of minorities.

In 1971, the Sub-Commission initiated three studies concerning groups or
collectivities, which were approved by the Commission and the Economic and Social

Council. One of the studies was on the rights of persons belonging to ethnic, religious
and linguistic minorities. This was assigned to M. Francesco Capotorti, who undertook

a “Study on the Rights of Persons Belonging the Ethnic, Religious and Linguistic

Minorities” in 1979

In his study, Capotorti posed some very interesting questions in the search for a
definition of the term ‘minority’. Specifically, he considered whether objective criteria
should suffice in defining a minority or whether subjective criteria are also important.

Capotorti presented states with a provisional interpretation of the term “minority” and

> See E/CN.4/705, at paragraphs. 422-437.

60 Capotorti F. Study on the Rights of Persons belonging to Ethnic, Religious and Linguistic Minorities
(()}\Iew York: United Nations Publications, 1991) UN Doc. E/CN.4/Sub.2/384/Rev. 1.
Ibid.
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requested governments, specialised agencies and a number of regional governmental

organisations and non-governmental organisations to make their own comments and

give their own opinion on his proposed definition.

Some governments expressed the view that the definition by the Special Rapporteur

was incomplete and vague. In particular, the Greek government made the following

remarks:

An ethnic, religious or linguistic minority group of persons should be
clearly recognisable as such. The following criteria among others should
be applicable to a group of persons for it to qualify as a minority: the
characteristic features should be sufficiently distinctive for the %roup

concerned to be clearly distinguishable as separate from the majority.

A ‘final’ proposed definition of the term “minority” is provided, according to the

comments made by states and governments in the study of Capotortt:

“A group numerically inferior to the rest of the population of a State,
which possess ethnic, religious or linguistic characteristics differing from
those of the rest of the population and show, 1t only implicitly, a sense of

solidarity, directed towards preserving their culture, traditions, religion or
language.®?

While some states reiterated that there was no generally accepted definition of a
‘minority’ others expressed their approval of the provisional definition as a broad
formula. Nevertheless, the concept of a minority is constantly changing throughout the
passage of time due to political and social circumstances. Such changes would also
affect the term in its legal sense. However, certain distinctive characteristics of a
population group, like religion, culture and language are essential for the recognition of

a group as a ‘minority’. In essence, the consensus was reached by the refusal by most

states to accept proposals, which would oblige them to concede to every minority on 1ts

territory, regardless of its numbers, the right to obtain public financial assistance and to

establish institutions among other things. The final provision merely reflects a
commitment to refrain from interfering with the rights of individuals regarding the use

of language, religious practices and cultural expression of a minority group.

* See, Capotorti, op. cit., at paragraph. 9.
* Ibid
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2.7: The Legal Nature of International Obligations towards Minority Rights

In regard to the nature of legal obligations regarding minority rights, international and
regional instruments seem to result in different legal consequences.® Nevertheless, in
this section, the international legal obligations of the basic international human rights

instruments, providing protection for minorities, will be discussed and analysed in

relation to their monitoring system on the international and national level.

The obligations described in the UN Charter are to be applied reasonably and in good
faith, according to the particular circumstances of each state. As far as the UDHR is

concerned, it does not impose legal obligations upon the states. Nevertheless, it is
considered to be a statement of general principles carrying great authority under

international law regarding the protection of human rights.

The rights that stem from the International Covenants on Civil and Political Rights
and Economic, Social and Cultural Rights can be classified into two categories.®
Firstly, the ICCPR creates legal rights, which can be incorporated into national law
through the appropriate legislative or administrative action. However, ICCPR does
not provide direct rights for individuals, but creates mutual obligations for states to
respect human rights.® Accordingly, Article 2(1) of the ICCPR imposes the
obligation upon state parties to ensure that the rights provided are enjoyed by
everyone based on the principle of non-discrimination.t’ The remaining provisions of
the ICCPR oblige states to undertake all the necessary measures to implement the

rights contained therein, including providing effective remedies, 1n case of a violation

of the convention by competent authorities.

Nevertheless, whereas Article 2 of the ICCPR requires immediate incorporation into
domestic law, several provisions of the ICCPR cannot be placed in the category of

immediate application. It would seem that the ICCPR are not required to be directly

* In regard to the regional minority rights instruments, see Chapter 4, infra, section 4.3.

® In regard to the system of the United Nations, see, Philip Alston, (ed.) The United Nations and
Human Rights : A Critical Appraisal , (Oxford : Oxford University Press, 1996).

“ Thomberry, op.cit. p. 144.

°" See Article 2(1) of the ICCPR. See, also J.P. Humphrey, “The Implementation of International
Human Rights Law” Vol. 24, New York Law School Law Review, (1978), No. 31, p. 39.
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incorporated into national law®® but merely imposes on states an obligation to take all

necessary steps in accordance with their constitutional process.”’ Therefore, it is
possible for the states to ratify the ICCPR without immediately complying with the

obligations provided that they have an intention of doing so but there is no time

limit, "

As to the monitoring system of the ICCPR, the Committee was established in 1976
under the ICCPR.”' Its duties and functions are defined by the ICCPR, in particular
Part IV defines the Committee’s composition, status, functions and procedures. In
particular, Articles 28 to 45, which require international implementation provide for

the composition and duties of the Committee. The Committee has two main
functions, firstly it considers member state’s reports and secondly, it also considers
complaints against member states. Each member state of the ICCPR is obliged to

produce a state report to the UN Secretary—General, who will then pass it on to the

Committee for consideration. However, the state complaint system is optional and

operates on two different forms; the “interstate communications” in matters relating

0. Schachter , “The Obligation to Implement the Convention in Domestic Law” Louise Henkin (ed.),

The International Bill of Rights (New York : Columbia University Press, 1981), p. 311.

 Article 2(2) of the ICCPR, states that : “Where not already provided by existing legislation or other

measures each State Party to the present Covenant undertakes to take the necessary measures, In

accordance with its constitutional process and with the provisions of the present Covenant, to adopt

such legislative or other measures as may be necessary to give effect to the rights recognised in the
resent Covenant.”

° Thomnberry, op.cit., pp. 144-145.

T Torkel Opsahl, “The Human Rights Committee”, Alston Phillip (ed.), The United Nations_and

Human Rights : A Critical Appraisal , (Oxford: Clarendon Press, 1992) pp. 369-443.
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to the application of the ICCPR and for resolving such differences’” and the

“individual communications” under the Optional Protocol. "

The ICESCR provides rights, which although recognised in principle cannot
effectively be implemented in law until after the fulfilment of certain economic and

social conditions have been met. Accordingly, Article 2(1) of the ICESCR allows

“progressive implementation” regarding the enjoyment of the rights provided 1n the

Covenant. '*

In 1979 the Committee on Economic, Social and Cultural Rights was established to
monitor the implementation of the ICESCR.” Part IV of the ICESCR defines the
duties and functions of the Committee. Accordingly, the state parties are required to
submit reports, in accordance with a programme to be determined by the Economic
and Social Council to the Secretary General on the measures they have adopted and

the progress they have made in ensuring compliance with the rights recognised in the

"2 Capotorti, op.cit., p. 93. Since the state complaint system is optional it operates, only if a state party
declares that it recognises the competence of the Human Rights Committee to receive and consider
communications to the effect that a state party claims that another state is not fulfilling its obligations
under the ICCPR. Moreover, this complaint system operates reciprocally, thus, only a state, which has
made a declaration recognising the competence of the Human Rights Committee in regard to itself is
allowed to initiate proceedings against another state party which has also recognised this competence of
the Committee. Accordingly, if a state party of the ICCPR believes that another state party is not
complying with the provisions of the ICCPR, it may call for the attention of that state party. The
receiving state party shall send an explanation to that state or any other form of statement. However, if
the matter is still not resolved within the six months limit, either state party may refer the matter to the
Human Rights Committee. In regard, to the rules of the Committee, all local remedies must have been
exhausted, according to international law before, before it can consider any state complaints. The
Committee will examine the state communications in closed meetings, where both states will be able to
make oral and written representations. Finally, if the matter has been resolved, the Committee will

prepare a statement of facts and the solution, but if a solution is not reached it will only include a brief
statement of facts See, Article 41 of the ICCPR.

”* Each state party to the ICCPR recognises the competence of the Committee to receive and consider
communications from individuals subject to its jurisdiction who claim to be victims of a violation by
that state party regarding the rights provided in the Covenant. Accordingly, the Committec should
notify any individual complaint made under the Protocol to the interesting state. The interesting state
should submit written statements to the Committee on the relevant matter and state any remedy, if
avatlable, against the individual complaint made. The Committee will consider all written information
provided, including the individual and the state concerned. However, the rule of exhaustion of local
remedies applies in this case, as under the ICCPR.

™ Article 2(1) of the ICESCR states that : “Each State Party to the present Covenant undertakes to
takes steps individually and through international assistance and co-operation, especially economic and
technical to the maximum of its available resources, with a view to achieving progressively the full
realization of the rights recognised in the present Covenant by all appropriate means including
articularly the adoption of legislative measures.”

> Phillip Alston, “The Committee on Economic, Social and Cultural Rights”, Philip Alston (ed.), The

nited Nations and Human Rights; A Critical Appraisal, (Oxford: Clarendon Press, 1992) pp. 473-
508.
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ICESCR. The reports might also include any issues or difficulties affecting the

fulfilment of the state parties’ obligations. ™°

It is submitted that both Covenants include a non-discriminatory clause. However, the

legal obligation not to discriminate against the rights of minorities, for example
regarding the right to a fair trial (Article 14) or the rights of the members of minorities
(Article 27) is more immediate and binding in the ICCPR than the corresponding
obligation of non-discrimination in the economic, social and cultural fields. For
example, Article 13 ICESCR provides for the right to education whereas Article 14

allows for the progressive implementation of such a right in the national legal systems

of the state parties. '’

2.8: Limitations on the Rights of Minorities

At this point an analysis needs to be made on the extent of limits that human rights
instruments impose on the rights of minorities. Several state representatives during the
drafting process of the ICCPR strongly recommended the existence of certain
limitations upon Article 27. For example, the representative to the Netherlands stated
that according to his understanding Article 27 includes similar restrictions as set out in

Article 18 of the ICCPR accordingly the article: “could not be held to exempt the

rights of minorities from the limitations laid down by law to protect public safety,
order, health or morals or the fundamental freedoms of others.””® Greece did not

accept the definition of Capotorti but instead chose a more restrictive interpretation of
the concept of a minority. The representative of Greece declared that Article 27

“should not be applied in such a manner as to encourage the creation of new

minorities or to obstruct the process of voluntary integration.””

First, it was agreed that, in general, some provisions state that positive rights for

minorities should not interfere or conflict with the basic civil and political rights;

S e N eeple A—

“Ibid., 474.

7 Tabory op.cit. p. 218.
® GAOR, 16 session, 3 Committee , 1103™ meeting , paragraph. 17. Article 18(3) of the ICCPR,
states that : “Freedom to manifest one’s religion or beliefs may be subject only to such limitations as

are prescribed by law and are necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.”

" UN Doc. E/CN.4/1298, 10.
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secondly, they provide that any kind of positive measures of support shall not in any
way compromise the territorial integrity and political unity of the state. This provision
arises from the fear that minority rights must not be used to advance secessionist or
irredentist causes. However, it is recognised according to Article 8(3) of the UN’s

General Assembly that measures adopted by states to ensure enjoyment of minority

rights shall not constitute discrimination.

The Committee in two of its decisions involving Articles 27 stated that not every
interference by public authorities can be regarded as a denial of rights within the
meaning of the provision. The Committee has affirmed that any legal restriction
affecting the right of a person belonging to a minority group must both have a
reasonable and objective justification and be consistent with the other provisions of
the ICCPR read as a whole.*” Accordingly, any state interference against the rights of
minorities must be made in the light of the provisions of the ICCPR providing for the

principles of equality and non-discrimination. 8!

According to the reasoning of the Committee, a state may interfere and restrict a
minority member’s right, for example to practice his or her religion, use his or her

language or enjoy his or her culture, if there exists a reasonable and objective

justification for such a restriction.

When a state then adopts a series of positive measures in compliance with Article 27,

such measures must be in consistency with other human rights provisions. In
particular, states need to consider the principle of non-discrimination provided by
Article 26. According to this process a balance needs to be reached between the

interests and obligations of the state with the interests and rights of the members of a

minority in order to determine whether the law has a reasonable and objective

justification

2.9: Concluding Remarks

L ol

* See, Lovelace v Canada, supra, note, 48, section 2.4.b.
*'In particular, see Articles 2, 3 and 26 of the ICCPR.



61

One may observe the adoption of a new philosophy regarding the protection of human

rights under the auspices of the United Nations. The emphasis is placed on protecting
individual human rights on a universal basis rather than the rights of a few minorities
under the system of the League of Nations. The first universal instrument to offer

protection for the rights of minorities is Article 27 of the ICCPR.

Although Article 27 is expressed in individual terms and is based on the principle of
non-interference by the states in the activities of the minorities, states need to adopt a
set of special measures for the effective implementation of minority rights to ensure
equality between the minorities and the majorities. In addition the rights of a minority

group are to be enjoyed on a collective basis in order to be effectively protected.

It is submitted that there is no “universal” accepted definition of the concept of a
‘minority’ 1n international law. Nevertheless, most states seem to agree on a general
broad formula in identifying the existence of a minority group. The existence of a
minority 1s examined on both objective criteria, the mere presence of a group of
individuals, who are substantial in number living in a specific geographical location
over a long period of time and on subjective criteria, the evidence of a sense of

solidarity among the members of the group to maintain and preserve their distinctive

identity and characteristics.

The protection of human rights, including minority rights, seems to be a high priority

under international law not least to avoid any potential inter-state conflict. This is
mainly due to the fact that the harmonious and peaceful relations between the states as

well as between the minority groups and the majority population with a state greatly

depend on safeguarding minority rights. Accordingly, a society could be established
based on the principles of equality and non-discrimination that could be enriched by

the variety of cultures and traditions of the different people.
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CHAPTER THREE: THE CONCEPT OF A MINORITY IN THE
GREEK LEGAL SYSTEM

3.0: General Background

In this chapter an analysis will be made regarding the concept of a minority in the
Greek legal system from a historical and legal point of view. This will be done by
reference to current international law with special reference to Article 27 of the
International Covenant on Civil and Political Rights (ICCPR).' Secondly, a
description will be provided for the rights of the minorities in Greece and comment on

Greece’s official position towards minorities.

There are usually various factors, which contribute to the differentiation of a minority
from the rest of the population. Thus, several different kinds of minorities may exist
in the territory of a state. Usually it is not just the ethnicity, language, religion or

culture of a minority that express its distinctiveness. The combination of some or all

of these factors explicitly forms a distinctive minority group.

Each ethnic group often has its own distinctive religious traditions, uses its own
language and has its own customs and way of living such characteristics can account
for the ethnic identification of the group. Religion is often described as one of the

most important factors in identifying a minority group.” It has often been observed
among ethnic groups, that religious traditions play an important role in the daily life

of the people in organising their own social and family relations.” In particular, the
preservation of an ethnic group’s culture is essential in illustrating the group’s
distinctiveness against any process of forced assimilation. Similarly, language is an
essential factor in examining the existence of a minority group and a sense of
solidarity among the members of the group.” In essence, a minority’s distinctive
culture, language and religion are the main factors in developing and preserving the

ethnic identity and consciousness of the group on an individual and collective basis.

'G.A. Res. 2200A(XXI), December 16, 1996, entered into force on March 23, 1976, according to
Article 49.

* Capotorti, “A _Study on Persons Belonging to Ethnic, Religious and Linguistic Minorities.” (New
York: United Nations Publications, 1972) p. 43 ,at paragraph 252, et.seq.

> Ibid ,at paragraphs 252 and 255.
* Ibid. at paragraph 254.
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3.1: Application of Article 27 of International Covenant on Civil and Political
Rights in the Greek Legal System

A. The ‘Numerical’ Factor

From the total population in Greece, the individual groups, who are using a language

another than Greek as their mother tongue or who do not belong to the Greek

Orthodox religion are small in numbers.” Approximately ninety-four to ninety-seven
percent of the country’s citizens adhere nominally to the Greek Orthodox faith. The

remainder is primarily the Mushim minority® in Western Thrace in which the majority

uses the Turkish language constitutes a high percentage of the total population only in

that particular region.

B. A Sense of Solidarity among the Members of a Minority

Another way for a group to be identified as a minority group is to demonstrate

8

implicitly or explicitly a sense of common solidarity among its members.” In

particular, that was one of the criteria considered by the Sub-Commission for the
definition of the term ‘minority’.” As a matter of fact most of the participating

governments, which commented on the provisional definition of a ‘minority’,
expressed the view that such a desire constituted an important element of the concept

of a minority. In any case, there can be no doubt that a sense of ethnic identity of a
minority is strictly linked with a strong desire of the group or at least most of its

members to preserve their own special characteristics.

5 '
Ibid
° See,” Religious Discrimination and Related Violations of International Commitments” (Joint NGO

Report for the OSCE Supplementary Human Dimension Meeting on Freedom of Religion , Vienna 11-
22 March 1999.) (Internet Version).

" See, Greek Statistical Service, Census Report for 1928 and 1951. According to the 1928 and 1951
census, the non Greek-speaking people or the bilingual Greek citizens only constituted seven percent of
the total population of the country. Similarly, the totality of the people who did not practice the Greek
Orthodox religion, would only come to four percent in 1928 and to three percent in 1940. In 1951, less
than three percent of the Greek population used another language other than Greek as their mother
tongue and even less than two percent did not belong to the Greek Orthodox Church. The same is valid
within the various prefectures of Greece, since rarely such populations would reach a high percentage.

8 Tsitselikis, op.cit. p. 296, Capotorti, op.cit., pp. 44-45.

? See, Chapter two, supra, section 2.5.
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In general, most ethnic, linguistic or religious minorities in varying degrees
demonstrate a desire to preserve their own characteristics and traditions irrespective of
the length of time they have lived in a place. In Greece such an expression of identity
by a minority group would be adherence to a faith other than the Greek Orthodox
Church, the use of a language other than the Greek language or the sense of the group
belonging to culture ‘alien’ to the Greek society. A minority group would preserve

and use a code of ethics and values, which cannot be found under the general terms of

the ‘Greek culture’ or ‘Hellenism’'°

Under such circumstances a heterogeneous society may exist but its official

recognition and existence are difficult to determine. In countries where ethnic and

linguistic minorities have been officially recognised as such the fact of recognition

may be interpreted as constituting in itself a response to the desire of the minorities
concemned to maintain their own characteristics. As may be seen, the existence of

groups with distinctive ethnic, religious or linguistic characteristics might be

determined according to the position each government decides to take implicitly or

11

explicitly, de jure or de facto.”” However, with the passage of time the desire of a

group to preserve its distinctive characteristics may vary due to historical
circumstances or social change. It is quite common to experience certain changes

within the minority group throughout the process of integration.

The expression of an ethnic identity by various groups has appeared in Greece during
certain historical and national moments. First, before the exchange of populations
took place under the Treaty of Neuilly in 1919 and the Treaty of Lausanne 1n 1923, 1t
was established that the exchanged populations would share the ethnic consciousness

of their neighbouring country. Religion was chosen as a criterion during the Lausanne

Convention Concerning the Exchange of Greek-Turkish Populations'” (hereafter
“Lausanne Convention™), since it was a significant factor in determining the existence
of a minority group, which can structure the ethnic or national consciousness of the
minority. In this instance, one can refer to the Muslims in Western Thrace, which

form an appreciable percentage of the total population in that region. The Mushm

% 1bid

' Ibid Capotorit, op.cit. p. 42.
'2 Legislative Decree 25.8.1923 (FEK A’ 238, 1923): “On the Ratification of the Lausanne Convention
Concerning the Exchange of Greek-Turkish Populations”.
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minority is the only minority group officially recognised by the Greek government as
a religious minority. The group as a whole shares a common ethnic consciousness

with the neighbouring country, Turkey. "

It is widely accepted that group solidarity can be identified by a strong sense of ethnic
identity among a minority. Most often any attempts of forced assimilation would meet
a deliberate and conscious resistance. However, if such a sense of solidarity is not
evident by the general attitude and behaviour of the ethnic group then one may
conclude that the members of the minority group have chosen not to preserve their
distinctive characteristics. In such a situation the minority group has decided by its
own will to assimilate into the majority of the population in the country it 1s living

in. 4

The sense of the minority group of its common characteristics with a view towards
their preservation can be manifested in different ways. For example, the formation of
unions and associations by the members of a minority aiming at maintaining their
language or culture or the establishment of private educational and religious
institutions may contribute to maintaining the group’s traditions and customs.
Moreover, the creation of a committee constituted by members of the minority or
even the ability of the group to have some of its members representing their interests

in the country’s parliament can be described as one of the most effective ways for the

minority group to protect and safeguard their rights and express their distinctive

ethnic identity.

It should be stressed that the Muslim minority is represented in the Greek Parhiament
through its elected representatives. Indeed, one of Greece’s positive developments in
the field of minority rights was the government’s decision to institute the clection of
the previously state-appointed provincial governors and municipal councils. In this

way the members of the minority can promote their common interests and safeguard

'* See, Chapter four, infra, section 4.4 and 4.5.
' Capotorti, op.cit.p. 42.
> Ibid. p. 44 paragraph 263.
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their rights.'® The Muslim minority has quite often formed associations or unions,

thus, expressing and preserving their distinctive culture, language and religion. 1

The real problem lies in identifying the active participation of the members of a
minority in the various cultural shared activities organised by their group. The
difficulty found in distinguishing between a population group and a minority group is
that there might be a group using their own distinctive language or having a particular
culture but lacking a common desire to preserve their distinctive characteristics. For
example, the preservation of very few cultural traditions or customs may not be

enough for the group to be described as a ‘minority’.

In order for the members of a minority group to be able to freely practise their own

religion, enjoy their culture and use their own language, they need to live in a friendly
and tolerant environment towards different ethnic groups.'® It would appear that
peaceful relations between the various minority groups and the majority greatly
depend on the political will of the society to allow and promote the economic and
social development of the minorities living in their territory. However, this can only
be achieved in a society built on the principles of equality, equal protection of the law
and non-discrimination where the members of a minority group would be able to

participate in the economic and social life of the country and be ensured of their rights

and freedoms. "’

C. The ‘Non-Dominant’ Position of a Group

Essentially, any special measures for the protection of a minority group derive and are
necessitated from the weakness and vulnerability of the group’s position. In the
context of a democratic country, which conforms to the standards set by the United
Nations on human rights and the rule of law it is the duty of the government to ensure

the rights of minorities are adequately protected.

' See Chapter four, infra, sections 4.4 and 4.5.
' See, Chapter five, infra, sections 5.1 and 5.2.
e Capotori op.cit. pp. 44-46.

7 Capotorti op.cit. p. 45 at paragraph 268.
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The Muslim minority in Western Thrace has often found itself in a less favourable
position in the past. In particular, the Muslim minority suffered unequal treatment
and severe administrative difficulties, especially during the 1980s due to political
circumstances and still some serious problems persist.”> For example, the very low-
level of education in the minority schools has had as a consequence the insufficient
knowledge of the Greek language and thus, has resulted in the limited choice or

opportunities for employment in the public sector. However, since the early 1990s the

situation has significantly improved with the introduction of the principles of equality

and non-discrimination.

The existence of certain legal provisions and regulations as well as the exercise of

administrative measures often tended to result in differential treatment towards the

Muslim minority.”! Under such circumstances, it is obvious that the members of any
minority group would find themselves in a disadvantaged and weak position in
relation to the majority of the society. Minority groups are not able to enjoy the
freedoms and liberties guaranteed by the Greek Constitution. It seems that the notions
of rights are restricted to those rights granted by the state as provided in the
constitution and the national legislation. As a consequence, the members of an ethnic
group cannot effectively participate in the social and cultural life of the society which

they living and take advantage of the wider social benefits enjoyed by the rest of the

Greek citizens.

Members of minority groups are as entitled to non-discriminatory practise as the rest
of the population. Even if there is legislation designed to protect the rights of such
groups, in the absence of factual equality, economic or social circumstances can
weaken the position of the members of a minority group. For example, in the case of
the Muslim minority in Western Thrace despite the legal protection afforded to the
members of the minority group, which derives from the terms of the Treaty of
Lausanne and contemporary human rights law;** The Muslim minority on average

still counts in the lowest socio-economic levels in the area.

** See, Chapter four, infra., sections 4.4 and 4.5.
2: Tsitselikis, op.cit., p. 297.
* Ibid
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3.2: The Existence of Ethnic, Religious and Linguistic Minorities in Greece

A. Ethnic Minorities

An ethnic minority can be described as a group of Greek citizens that share an ‘ethnic’
consciousness other than a ‘Greek ethnic’ consciousness.” It may also be the case that

some members of a minority group, especially children share both a ‘Greek ethnic’

consciousness together with their own ethnic one. At this point an analysis needs to be
made on the legal content of the term ‘Greek nation’ (ethnos) a reterence point to
‘Greek ethnic’ consciousness. Article 1(3) of the Greek Constitution makes a
distinction between the “nation” (ethnos) and the “people” (laos). The term “people”
refers to all Greek citizens whereas the term “nation” refers to the ethnicity of each
group or individual.** Accordingly, Article 1(3) states that: “All powers are derived
from the People (Laos) and exist for the People and the Nation (Ethnos); they shall be
exercised as specified by the Constitution.” However, by establishing the concept of a

nation on ethnic criteria, the possession of a ‘Greek’ ethnic consciousness may mean

the faith and loyalty of an individual to the Greek nation.

Two important components of culture are language and religion, which occupy a
central role in Greek history and tradition. Language 1s a legitimate factor for an

individual or group of people to claim ethnic identity, however, language 1s open to
change or may also be suppressed or ‘disappear’ throughout time*” Religion can also

change through conversion or apostasy. Moreover, cultural habits and customs may
change or transform with the passage of time. Nevertheless, culture, religion and

language are the main elements regarding ethnic identity and origin.

It is important to examine the conditions under which the term ‘ethnos’ has been

formed. Much of the history of Greece has been written in the terms of ‘efhnos’ and

2 Tsitselikis, op.cit. p. 300, In regard to the cultural rights of minorities under international law, see,

Giorgos I. Diakofotakis, Minorities and International Law, (Athens: Sakkoulas, 2001) pp. 377-386. In
regard to the concept of ‘ethnic minorities’, the ‘state’ and ‘multi-culturalism’ from an anthropological

and sociological point of view and their use in Greece, see Giorgos Aggelopoulos, “Ethnic Groups and

Identities: Definitions and the Evolution of their Content” , Vol. 63,_Contemporary Issues, (1997) pp.
18-25.

* Ibid,, pp. 300-302.
* Ibid.
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much of its policies have been formulated under the concept of ‘ethnos’. “® However,

there is a substantial difference from the current meaning of the English word ‘nation’
and even though ethnos means nation, it does not mean nation-state or state (where in
the English language it has become almost synonym).” There is distinction betw<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>