University of

"1l Kent Academic Repository

Servian, M. S (1985) Eighteenth century bankruptcy law : From crime to
process. Doctor of Philosophy (PhD) thesis, University of Kent.

Downloaded from
https://kar.kent.ac.uk/86229/ The University of Kent's Academic Repository KAR

The version of record is available from
https://doi.org/10.22024/UniKent/01.02.86229

This document version
UNSPECIFIED

DOI for this version

Licence for this version
CC BY-NC-ND (Attribution-NonCommercial-NoDerivatives)

Additional information

This thesis has been digitised by EThOS, the British Library digitisation service, for purposes of preservation and dissemination.

It was uploaded to KAR on 09 February 2021 in order to hold its content and record within University of Kent systems. It is available

Open Access using a Creative Commons Attribution, Non-commercial, No Derivatives (https://creativecommons.org/licenses/by-nc-nd/4.0/)
licence so that the thesis and its author, can benefit from opportunities for increased readership and citation. This was done in line

with University of Kent policies (https://www.kent.ac.uk/is/strategy/docs/Kent%200pen%20Access%20policy.pdf). If y...

Versions of research works

Versions of Record
If this version is the version of record, it is the same as the published version available on the publisher's web site.
Cite as the published version.

Author Accepted Manuscripts

If this document is identified as the Author Accepted Manuscript it is the version after peer review but before type
setting, copy editing or publisher branding. Cite as Surname, Initial. (Year) 'Title of article'. To be published in Title

of Journal , Volume and issue numbers [peer-reviewed accepted version]. Available at: DOI or URL (Accessed: date).

Enquiries

If you have questions about this document contact ResearchSupport@kent.ac.uk. Please include the URL of the record
in KAR. If you believe that your, or a third party's rights have been compromised through this document please see

our Take Down policy (available from https://www.kent.ac.uk/quides/kar-the-kent-academic-repository#policies).



https://kar.kent.ac.uk/86229/
https://doi.org/10.22024/UniKent/01.02.86229
mailto:ResearchSupport@kent.ac.uk
https://www.kent.ac.uk/guides/kar-the-kent-academic-repository#policies
https://www.kent.ac.uk/guides/kar-the-kent-academic-repository#policies

M. 5. SERVIAN

.

Submitted for the degree of PhD at the University of Kent at
Canterbury.

BEIGHTEENTH CENTURY BANKRUPTCY LAW : FROM CRIME TO PROCESS



M. S. Servian

Submitted for the degree of PhD at the Universitvy of Kent at Canterbu

Eighteenth Century Bankruptcy Law ¢ From Crime to Process

Thegig Abgstract

During the 18th and early 19th centuries there was a vast change in
the primary social function and in the meaning of the legal norm of
bankruptcy law. With the growth of a depersonalised trading community
whose members increasingly required an efficient means of clearing bad
debts, bankruptey changed from being a means of policing trade to
being a process for debt-collection. The objectives are to explain
how it was possible for judiciary and merchants to hold conflicting
views of the proper end of bankruptcy law; and to explain how and

why the legislature and the judiciary eventually proved responsive

to the expectations and requirements of merchants over this vital
aspect of the law relating to trade.

To these ends, Kuhn's theory of 'paradigm shift through crisis' is
employed to explain the development of legal, as opposed to scientific
knowledge. A 'relative autonomy'! is established for 18th century
bankruptcy law, judges being more concerned with maintaining the law's
'internal consistency' than with satisfying merchants'! needs. By the
late 18th century, the distance between what judges could offer, and
what merchants required of bankruptcy, had become intolerable to the

new impersonal trading community. The merchants' praxis for reform,
the 'moral panics' of swindling and sham (friendlyi bankruptcies, and
the accelerating bankruptcy rate, led to a crisis in the judicial
paradigm of bankruptcy as crime that was only resolved by legislation
in 1824/5. Thus, the emerging possibility of self-declaration of
bankruptcy established the new paradigm of bankruptcy as process.

The legal changes required and fought for by business accompanying
the shift from personalised and honour-bound trading communities to
a political economy based upon economic efficiency, and characterised
by transactions between strangers, were achieved despite rather than
because of judicial activity. Judges were motivated predominantly

by the need to maintain the structural integrity of fields of legal
discourse.
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Chaptexr One

Tntroduction

. ]
Central to the success of 18th century English trade was credit , and

central to the maintenance and recreation of the mercantile credit-

system was the law relating to the consequences of a trader's

insolvency.. While insolvency law operated to recover the debts of non-
trade debtorsz, mercantile debt-collection was the realm of bankruptcy
law. This aspect of the law was widely used in the 18th century’, not
only because of the difficulties of enforcement of informal debt-
collection arra.ngementa('compositions')4, but also because of the
importance attached to the symbolic significance of bankruptey.
Bankruptcy represented a ritual degradation and, for the fair bankrupt,
necessitated a reinstatement ceremony.5 It also acted as the legal
framework within which merchants assessed the risks of borrowing and

lending. For 18th century middlemen, credit and debt were both their

L] el L L]

modus operandi, and default 'a daily threat to their livelihood! .6
Although bankruptcy law was a creature of statute, judicial

decision-making in bankruptcy cases established a distinctive ang

'internally consistent' judicial view of bankruptcy law. However,

bankruptcy law was not only an object of knowledge for Judges, it also

had a separate, .and, in many crucial ways, contradictory meaning for
merchants who were subject to, and who employed, " this branch of the
law.

Despite doctrinal developments during the 18th century, the
judicial view remained that bankruptcy was a branch of the criminal
law. With the increasing depersonalisation of trade, meanwhile, the
nature and requirements of England's mercantile community changed

substantially. While early 18th century merchants could tolerate the

consequences of the judicial view of bankruptcy as crime, thelr late



18th century successors could not. This prompted their involvement in
a determined praxis for the reform of bankruptcy law.

The objectives of the present work, then, are two-fold. Firstly,
competing mercantile and judicial conceptions of bankruptcy law will
be identified. Ideal typifications of the early and late 18th
century mercantile communities will be established in order to indicate
their respective attitudes towards, and their expectations and require-
ments of, bankruptcy law. The distinctive and specialist judicial
view of bankruptcy law will allow its conceptualisation not through
the more open-ended ideal type model, but through Fletcher's notion of
the existence of 'structural principles! in the 1aw...7 Implicitly
throughout this study, and explicitly in the final Chapter, the

consistent judicial view of bankruptcy law will be identified as a

'paradigm'.e In brief, a 'paradigm' consists of a network of model

puzzle-solutions (or exemplars'), adhered to by an identifiable pro-
fessional community (or 'disciplinary matrix'). Thus, the leading

cases on bankruptcy law, followed by the 18th century judiciary, will
be shown to have represented a paradigmatic view of bankruptecy law as

being an element of the criminal law. 'Structural principles!', in
turn, will be shown to have represented one important aspect of a
legal paradigm: its guiding epistemological foundations.

Having established the opposing judicial and mercantile concep-
tions of bankruptcy law; the second objective of the present work is
to demonstrate the mode by which bankruptcy law was eventually altered
to meet the changing' requirements of 18th century business. Although
there will be discussion of the growing 'depersonalisation! of trade,
the changing socio-economic enviromment within which bankruptcy law

operated (its 'sphere of influence!) will not be presented at a high
9

level of abstraction.” This changing socio-economic environment will



be seen to have influenced bankruptcy law's development through the
mediation of human agents, the merchants, who both functioned within,
and who were involved in the reconstruction of this environment.

Judges will be seen not to have responded unproblematically to
the changing requirements of business. While they were sympathetic
to the needs of merchants, judges were more concerned to maintain the
internal consistency of the law. When merchants finally achieved a
bankruptey law appropriate to their requirements, it was as a result
of the political as opposed to the judicial process.

This approach problematises the way in which bankruptey law
developed in line with the growth of an impersonal political economy

in the 18th century. Judges were committed to an idea-structure,

'bankruptey law!, that was 'relatively autonomous' 10 from the needs

of traders. Synchronically, it was 'relatively autonomous! in that
the judicial view of bankruptcy was out of phase with (and therefore

autonomous from) the needs of early 18th century trade. Bankruptcy

law was, however, usable by early 18th century merchants (and was

-----------

therefore only relatively autonomous from its sphere of influence).

In the latter part of the 18th century, the relative degree of bank-
ruptcy law's autonomy from the needs of trade was more apparent as

bankruptcy law became virtually unusable by merchants (except for an

unsatisfactory policy pursued by merchants of committing perjury to
circumvent the judicial view of all bankrupts as criminals”).
Diachronically, bankruptcy law developed relatively autonomously from
the changing socio-economic conditions. It developed autonomously
from these conditions in that judges were more concerned to protect
the structural integrity of bankruptcy law than they were to satisfy
the changing needs of merchants. The development, however, was only

relatively autonomous from bankruptcy law's sphere of influence for

—y



two reasons. Firstly, judges did direct the law towards mercantile
wishes whenever possible (i.e. whenever this did not threaten the
internal consistency of the law). And secondly, when bankruptcy law
could no longer satisfy mercantile need, the judicial view of bankruptcy
as crime collapsed. Bankruptcy law was then reconstructed, via the
political process, as a debt-clearing process. When this 'paradigm
shift!' occurred, it was despite, rather than because of judicial
reactions to mercantile réquirements.

1t is hoped that by focusing upon the specifically judicial
response to concretely identified socio-economic conditions, a prog-

ramme suggested by Sugarman might be pursued:

What is clear is that an advance in our

understanding of the relative autonomy of
the law is unlikely to occur at a high

level of abstraction. Broad generaliza-
tion is likely to prove difficult. Only
diverse historical case studies will
provide us with the data we so far lack.12

The main thrust of the present work, then, is to explicate the mode of
development of the common law as it belatedly responded to the
changing requirements of trade in the 18th century. There is a dearth
of contextually-sensitive research into the legal history of bankruptcy
1aw.13 The choice of bankruptcy as a subject for study, however, has
other points to recommend itself. Before indicating the direction of
our investigation into the history of bankruptcy law, let us briefly
consider some of these collateral benefits.

Firstly, the present study will contribute to a growing literature

within what is coming to be nominated 'eritical legal history!'. This

approach contraéts with two major features of the prevailing orthodoxy



in legal history. Firstly, it is opposed to a tradition whereby legal
historical work tended merely to describe 'black letter!, doctrinal

legal development with no more than passing references to its social,

. : 1
economic, political, philosophical or institutional context. 4

Secondly, it is opposed to the 'Whiggish! interpretation of history in

these traditional legal histories which:

encourages the anachronistic imposition of

present-day values on the complex reality
of the past, inhibiting critical scrutiny
of the paradigm itse1f15, reducing the

historiants role to that of judge or quiz

master, awarding the winners and ignoring

the 1osers.16

That is to say, the Whiggish interpretation distorts historical evidence
by classifying it according to modern, as opposed to contemporary con-
ceptions. | And this interpretation, based upon fundamental beliefs in
continuity and progress in human history, only recognizes historical

events or circumstances which can be said to have evolved into modern

17

counterparts.

More positively, critical legal history is concerned with explain-
ing how historically specific forms of social order were maintained
and recreated through the ideas and practices of human agents; and
through the institutions which they made, and which governed them.

This humanism adds life to the rigid analysis of the complex web of
interrelationships between law, state, economy and society.18 Drawing
upon legal and (traditionally) 'non-legal! sources, critical legal
history problematises the concept of 'law'. A monolithic conception

of law is replaced with a view which recognizes a plurality of legal

realms and institutions.19 And critical legal history offers an

F_



approach which is both theoretically informed, and also empirical. It
is empirical both at the level of the reconstruction of the relevant

rules, procedures and institutional arrangements of the law; and at

the level of the reconstruction of the specific socio—-economic

environment within which the law operated and had meaning. Both the

theoretical input, and also the empirical conclusions can be discussed,

20
refined, or replaced on the basis of new knowledge.

By the end of the 1970s, a sound base had been established in

the theoretically informed analysis of the material history of English

criminal 1:.=.tw....2‘I Horwitz had broken new ground in his study of the

transformation of American private law.22 His work, however, suffered

criticism both for its 'instrumentalism' (the view that judges
unproblematically altered the law to facilitate the interests of
business*>), and for the damage that he inflicted upon the time—scale

of the doctrinal developments in the pursuit of his 'l:h<=;-sis...,2'flr By 1979,
Atiyah's history of contract law had proved sensitive to the intellectusl
context within which the doctrines of contract law g'rew.25 And in 1984,
we had the first major collection of essays on the development of

specifically private law in its relationship not just to intellectual

currents, but to its various, and conci‘etely identified socio-economic

backgroundszé. For an appreciation of the tangled interrelationships

between law, economy and society, it is argued, further empirical

studies are required of the form, content, structure, ldeology, use

|

and non-use of law. In particular, it is suggested that:

especially fruitful will be those studies
that examine the inter-face and inter-
action between civil and criminal institu-

tions, for example, in the context of
indebtedness, bankruptcy, corporate



liquidation and the regulation of trade

: 28
unions.

In the present study. then, we will relate the doctrinal changes in
18th century bankruptcy law to their specific socio-economic context
of the mercantile credit-system. Judicial and mercantile perceptions
of bankruptcy will be reconstructed according to contemporary, as
opposed to modern, categories and belief structures. Our study will
be non-teleological - we will not focus merely on those developments
wvhich might be identified as being antecedents to modern aspects of
bankruptcy 1aw.29 Cont}nuity and discontinuity will be considered.

We will examine the two-way relationship between changes in bankruptcy

law, and changes in the practices and ideas which constituted 18th

century mercantile social order. Our sources will include cases and
statutes; but also material drawn from Select Committees, Parliamentary
debates, texts, abridgements, pamphlets, periodicals, newspapers,

literary and statistical sources. We will establish the significance
of bankruptcy law to 18th century trade both at the level of the

actual use of this aspect of the law, but also at the level of

"""""

mercantile experience of bankruptcy as the legal framework within

which credit was offered, or debts entered into. As important as this
legal framework to the success of the credit-system were informal

assessments of fellow traders! reputation and trustworthiness. We will
empirically reconstruct the nature of mercantile interrelationships as
well as the formal features of bankruptey law. Guided by our over-
riding theoretical concern to explain the dynamics of bankruptcy law's
development, we will draw upon theoretical models established in a
variety of disciplines, including the Philosophy of Science,

Jurisprudence, Social Anthropology and Ethnomethodology.

g iy,



Further, we will examine how the form of bankruptcy law proved to be
relatively autonomous from the everyday realities of the mercantile
credit-system. We will explore the effects of various aspects of
bankruptcy law's content upon the operation of this credit-system. Of
central concern will be an investigation into bankruptcy law's

structure, and how this structure underwent transmutation when bank-

ruptcy law came actually to threaten the efficacy of the credit-system.
We will investigate the ideological dimensions of bankruptcy law. We
will see, for example, how the very stability of a reputation-based
system of credit was symbolically recreated in the drama of a debtor's
bankruptcy. We will also see how merchants were encouraged to use
bankruptcy law by the fact that informal debt-collecting arrangements

could easily be overturned by a single creditor who wished to activate

formal bankruptcy proceedings. Nevertheless, we will see merchants

advocating precisely these informal arrangements, recommending the

avoidance of the formal bankruptcy mechanism. Finally, in this con-

text, we will explore the frictions caused by the judicial view of
bankruptcy law as straddling both the criminal and civ:il law. We will

examine how these frictions themselves firstly protected the judicial
view from fierce mercantile attack, and then, by the end of our period,
how merchants could no longer tolerate this duality in bankruptey law.

In the present work, then, we will tackle some of the general
themes emerging from the relatively new field of critical legal
history. We will also contribute towards some specific issues which
have arisen within this field.,

In the context of a discussion concerning the growth of the legal
device of the 'protective trust', Chesterman argues that 'the law...
displayed a capacity to pursue indépendent lines of development while

also displaying considerable responsiveness to economic and ideological



forces! .30 As indicated, the exploration of the relatively autonomous
mode of legal development of bankruptcy will be a central feature of
the present study. However, with Chesterman, we will not employ the
'relative autonomy of law'! concept to demonstrate law's ideological
function in acting as an 'instrument of overt oppression of the work-
ing class and other disadvantaged groups on the part of those in a
position of economic and political dominance! .31 Valuable work has
resulted from such a concept of law. For example, although the
conspiratorial overtones of his work have been criticisedsz, Hay has
fruitfully employed the concept of law'!s relative autonomy from its
immediate social and economic environment to explain how the 18th
century criminal law functioned to maintain inter-class power struc-

1:1:.re's..33 More recently, Horwitz has employed the relative autonomy

of law concept to explain how the private law maintains and legiti-

mates the distribution of wealth between classes.34

In the present work, we will see how the relative autonomy of

law was not merely a consciously, or unconsciously perpetrated 'trick!

to legitimate forms of domination. Apart from any plebeian outrage

at a law solely for merchants (evidence of which I have not found)35,
bankruptcy law was of little concern to social groups other than that

of the merchants. Judges were certainly keen to satisfy the require-

ments of their mercantile customers. However, as we will see, they
never did so at the expense of threatening the internal consistency
of the law. The relative autonomy of the law, then, will be seen to
have been an institutional part of the law. On the one hand, the
law's relative gutonomy worked against the short-term interests of
trade: mercantile requirements, and what judges could offer of
bankruptcy law, were out of phase in, ﬁa.rtioularly, the second half

of the 18th century. On the other hand, the relative autonomy of law
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was functional in symbolically recreating mercantile homogeneity in
the exotic rituals involved in a bankruptcy.36

This emphasis on the relatively autonomous development of
bankruptey will also allow consideration of another specific issue
that has arisen within critical legal history: the nature of the
relationship between law and the emergence of the industrial
1:'<=.~vov1u’|:ion..37 In employing Kuhn's theory of 'paradigm shift through
crisis!, we will see how bankruptcy law belatedly, but inevitably,
came t0 coincide with the requirements of business. We will see how,
in the case of bankruptcy law, the State intervened by Acts of

Parliament in 1824 and 182538 to create the framework-type law that

writers as politically diverse as Pashukan1339 and Ha,yek40 have

argued to be the basis of a laissez-faire, free market society. The
State responded to the agitation of merchants who pressed, in words
and in action, for bankruptey law as a manifestation of this

'Gesellschaft'41 form of law which guaranteed the existence and the
enforceability of rights of formally free and equal, rational, and

competitively self-interested individuals.42 Such laws were enacted

when the judiciary, committed to the maintenance of the internal
consistency of the law, proved unable to accommodate the needs of

merchants by means of ad hoc modifications of their paradigm of

bankruptcy law. They were enacted to resolve a crisis in the judicial

paradigm in the face of this mercantile agitation. And they were

enacted to minimise the costs, and to maximise the returns in debt-

collection by the creation of a right of discharge from past debts,
guaranteed to a mercantile debtor who declared himself bankrupt, and
who cooperated in the redistribution of his es’ca,’ce.tl3 Previously

this right to discharge had merely been conceived as a privilege

granted at the creditors’f whim.
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The present study, then, describes an aspect of the legal dimension
of a development from an economy based upon personal knowledge and
honour, to the impersonal political economy associated with free
market capitalism.M Other studies have discussed the legal changes
which resulted from this socio-economic development. Kamenka and Tay,
for example, describe the growth of an individualistic, gesellschaft

form of law as emerging:

out of the growth of individualism and
of the protest against the status society
and the fixed locality; it is linked with

social and geographical mobility and the
rise of the bourgeoisie.45

Within critical legal history, empirical studies have been undertaken

of the functional transformations of legal noms46 during this rise of
an impersonal, free market system within which the necessary levels

of effective demand were created to spur industrialised mass-

4T

production. Private property rights became less qualified48;

contract law ceased to take account of the substantive 'fairness! of

49,

bargains “3 tort law created 'a market for injuries'5 0, whilst ensuring

that the redistribution of wealth did not occur51; land law came to

37%,

facilitate a market in land”"; and within the criminal law:

many practices that became subject to

criminal proceedings were not previously
criminal; they were, variously, civil
offences that became criminalisedsB,
traditional perquisites of employment

that were no longer accepted by employer354,

and legal rights associated with common land
that were (effectively) abolished.55
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However, within critical legal history, too little attention has been
paid to the actual processes by which individual aspects of the law
proved responsive to the requirements of business. Hay sought to
explain the responsiveness of the criminal law to the growth of
property as the major relationship between people, with reference to

,56

some (relatively unevidenced) conspiracy of 'an astute ruling class'” .

Horwitz sought to explain transformations in American private law
with reference to some (again, unevidenced) community of interests
between businessmen and judges (who were held unproblematically to
have altered the law in favour of the formers! interests)57. And
Atiyah attempted to explain changes in contract law in terms of some

(il1l1-defined) influence of contemporary philosophical thought upon
legal develo;pment.58

Although its focus will be on the development of bankruptcy law,

it is hoped that the present work will offer a methodology for the

reconstruction of the processes through which 18th century commercial
law generally was transfarmed to coincide with the requirements of

the emerging free market and of industrialisation. We will conclude

that commercial law change occurred as a result of human 3truggles9;

not as a result of some mere 'superstructural' reflection of changes
in an economic 'substructure', nor as a result of the social engineer-

ing of judges or legislators, themselves ideoclogically committed to

the free market or to industrialisation.60

Further, as Sugarman has noted, the relationship between economy

and law is 'two—dimensional'61. That is to say, in the one dimension,

law is shaped, through the mediation of human actors, by the ecormmy.

In the other dimension, law itself materially affects the ideas and
practices of those involved in the day-to-day operation of the economy.

In considering also this second dimension of bankruptecy law, we will
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enter a debate within social history as to the nature of 18th
century civil society.
Unlike a growing literature within social history, we will not

concentrate in any depth upon the frictions between the various social

rankings of the 18th century.62 As noted, the significance of this

avoidance is in the possibility it opens for a study of the relative

autonomy of law as being an institutional, as opposed to merely to a

6 .
class-biased, feature of 18th century law. 2 What we will focus upon

are the internal dynamics of one of these ranks, later 'classes';
namely, that of merchants, traders, retailers and others of the
'middling sort!. This group will be reconstructed as the concrete
socio-economic context within which ba‘nkruptcy law operated and had

meaning. We will also see how this group acted as the impetus for a
structural tragsfomation of bankruptcy law. Despite these ideosyn-
chratic objectives in reconstructing the mercantile social grouping,
our model of the interrelationships between merchants will be seen

to coincide with the view espoused in Brewer's recent w:::nrk«.&"lr
Furthermore, a missing, but crucial element to Brewer's conceptuali-

sation of the 18th century trading community will be added.

Brewer argues that there is an 'emerging orthodoxy! amongst

gsocial historians by which 18th century civil society is conceived in

terms of the interactions between two social groups: the 'patricians'

and the 'plebeians! .65 As we will demonstrate, Brewer is correct to

warn of the dangers of this orthodoxy which:

tends to ignore the considerable body of
evidence for a growing group - the middling
sort or bourgeoisie - who were numerous -
and who began, during the course of the

century, to distinguish themselves socially

and politically from the patrician elite and

the labouring poor. 66
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Brewer goes on to establish the existence of a social grouping of
merchants who were uneasy about the patronage that linked them to

aristocrats (especially given the recalcitrance of the latter in

repaying debts), and who had elements within their ranks which also

identified them as an entrepreneurial vanguard in the development of

67

free market capitalism.
Mongside their vulnerability to economic disaster that arose

as a result of the 'client economy', 18th century merchants faced the

instabilities in trade caused by frequent, unpredictable, and short-

lived economic fluctuations. These, in turn, were caused by wars and

natural disasters, and were often accompanies by runs on hard cash

(when credit was most needed by traders) by stockjobbers, speculators,

68

and 'genteel investors!.

The bulk of mercantile enterprize assets were in circulating
capital and consequently, Brewer argues, merchants needed a 'strictly
regulated credit system'69. According to Brewer, there were two means
by which merchants ensured a level of stability in the credit system.70
Firstly, stablility was created by the fact that merchants borrowed and

lent within their immediate trading cc::mmuni‘lsyi..'?‘I Information (1ater
to be disseminated by local newspapers72) thus helped to stabilise the
credit system. In the present study we will see how, by the latter

part of the 18th century, reputation came to replace personal knowledge
as the major criterion of creditworthiness. Secondly, voluntary

associations, or 'clubs!, were established which:

provided a cushion against a member's

more aggressive creditors, made borrowing
money much easier, and provided the organi-
zational base from which to raise larger

capital sums. 13 f
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We will investigate one such organization: the Guardians or Society
for the Protection of Trade against Swindlers or Sharpers, which
sought to protect its membership not so much from aggressive creditors,
as from trade fraudsters.

Our findings thus coincide with Brewer's argument as to how the
credit system thrived despite economic insecurity. Indeed, we will
also conclude with Brewer that honour-bound -interpersonal relationships,
newspapers, and clubs helped to instill an appropriately responsible
attitude towards credit and debt. However, Brewer's explanation of

how the 18th century mercantile credit-system survived the insecurities
of trade lacks a vital element.
Brewer briefly describes the crisis in confidence sufferred by

creditors in their debtor, when the latter was arrested and then
imprisoned for d&abt.?‘t1r He also mentions how Jjudges sustained mercane

tile custom in their 'ad hoc'! decisions about the use of bills of

exchange.75 However, the enormous significance of the legal dimension
to the operation of the mercantile credit-system is all but ignored.

In particular, bankruptcy law hardly receives a mention.
In the present work we will further Brewer's argument that the

merchants should be taken seriously as a social ranking in the 18th
century beyond their relations of 'clientage and depenélency'76 with

the aristocracy. However, we will argue that bankruptecy law operated,
as importantly as personal ties and clubs, as the framework within

which the mercantile credit-system reproduced itself. Debts were

entered into with a thought to the risks of bankruptcy, and credit was
offered in the knowledge that bankruptcy law could be employed to
recover bad debts. When Brewer cites Defoe as arguing that 'what was

needed was a system for fixing and rationalizing' credit, Brewer is

wrong to suggest that this was achieved simply by merchants ensuring




16

17

the availability of accurate information. As Defoe himself knew,
the rationalization of bankruptcy law was also essen'l:.ia,].«..78 The
material consequences of bankruptcy law upon the maintenance and
recreation of a stable credit-system is underlined by the frequent

and heated mercantile demans for the reform of this branch of the

law. Indeed, bankruptcy law's relevance to the everyday operation

of trade was such as to cause a determine praxis for reform, involving

both persuasion and perju:ry79, by the late 18th century participants

in a depersonalised trading community.eo

Having indicated the contribution that the present work will seek
to make to critical legal history and to social history, let us now
sketch in outline the direction that the study will take. In Chapter

Iwo we will explain how early 18th century judges saw all bankrupts
as trade criminals, and how they could not conceive of bankruptcy
through misfortune. Judges perceived the act of bankruptey, the
formal entry into bankruptcy proceedings, as conclusive proof of the

criminality of all bankrupts. The creditors! power to discharge their

bankrupt debtor from past debts was seen, by the Judiciary, as an

opportunity for the creditors to display humanity, or to avenge a,
personal wrong which they had suffered. The decision over the question
of discharge was not seen as being a judgement as to the bankrupt's,
already esta:blished, culpability. The third chapter demonstrates

mercantile dissatisfaction with this judicial view of all bankrupts

as criminals. DMerchants knew that bankruptcy could also occur through
misfortune. So as to protect the credit-system and entrepreneurial
risk-taking, merchants argued, bankrupts should receive their just
deserts. The fraudulent bankrupt should be incapacitated from future

trading, whereas the unfortunate bankrupt should be laundered to allow

him to recommence trading afresh. Creditors, with their improper




motive of vengeance, were seen as being the wrong people to decide
upon the bankrupt's desert in their decision over whether or not the
bankrupt should be discharged from past debts. Nevertheless, the
existence of the possibility of discharge at all,will be seen to have
insulated the 'relatively autonomous! judicial view of bankruptcy as

crime from too vehement a demand for reform by merchants.

In Chapter Four we describe how judges, in the special case of a
factor's bankruptcy, were prepared to bow to merchants' wishes by
placing a bankrupt factor's principal in a privileged position over
the factor's general trade creditors. Judges will be seen to have
been sympathetic to merchants wishes, but never at the expense of
threatening the law's internal consistency.

Chapter Five is concerned with a generally held view in the late

18th century that bankruptcy law was singularly failing to satisfy
the end judges perceived it to possess. Far from trade fraud being

diminished, it was believed that 'swindling' had reached epidemic

proportions. The 'moral panic! about swindling is shown to have had
the effect of legitimating the increasingly important mode of credit

of indorseable bills of exchange. The following chapter, on 'sham!
(or, friendly) bankruptcies designed to defraud real creditors, depicts
the late 18th century mercantile view that bankruptcy law was, in fact,
mainy a vehicle for fraud.

Chapter Seven describes the new, and depersonalised English
trading community of the late 18th century. We will see how merchants
ceased to argue in favour of bankrupts receiving their 'deserts!.
Merchants now argued that bankruptcy law should merely represent a

debt-clearing process. This could be achieved, they claimed, if
discharge was held out as gn inducement for cooperation on the part

of the bankrupt. The guarantee of discharge for fair behaviour
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would maximise returns for creditors on their debtor's bankruptcy.

The desire amongst merchants that creditors maintain some control over

the discharge decision (as opposed to the decision resting entirely
with some judicial body), is explained with reference to the function
of bankruptcy's ritualised degradation and reinstatement ceremonies

in symbolically recreating merchant homogeneity.

The next chapter offers further evidence of the merchants' shift
in emphasis from a concern with the welfare of unfortunate bankrupts,
to a concern that bankruptcy law should offer a cheap and swift pro-
cess for the recovery of bad debts. Merchants argued that a debtor
should be able to declare himself a bankrupt when debtor and creditors
agreed that this was in their mutual interests. This stood in contrast

to the legal position whereby entry into bankruptcy proceedings was by
means of an act of bankruptcy which was formally a crime. Merchants

not only argued for the possibility of self-declaration of bankruptey,

they also acted to achieve it. Increasingly, debtors and creditors

resorted to pretending that some fraudulent act of bankruptcy had

occurred in order to activate bankruptcy law's debt-clearing potential.

The hostile judicial reaction to these 'fair! bankrﬁi:ts (a concept
which judges could not comprehend) is also discussed.

Chapter Nine examines how judicial and mercantile views of bank-
ruptcy law had, by the late 18th century, become so far divorced from
one another that the former's view was thrown into 'erisis!. TUnlike
the development of the law relating to a factor's bankruptcy, Jjudges
could not resolve this crisis by bowing to merchants! wishes. The
internal consistency of the law would not allow it: the criminality

of all bankrupts was structural to the judicial paradigm of bankruptcy
law. Judges responded to this crisis by strengthening their view of

bankruptcy as crime. In line with general developments in the criminal




law, judges incorporated the necessity of a union of actus reus and a
mens rea into acts of bankruptecy. As we shall see, this had little
effect on other than the most accidental of acts of ba:nkzl:'u.p’t:cy1....81
Judges also responded to the 'panic! about sham bankruptcy by making
discharge harder to obtain. Thus, judges further frustrated the
merchants! case that discharge should be easily obtainable by a
cooperative bankrupt.

Finally, in an explicitly theoretical chapter, we will see how
the- development of legal knowledge coincided quite closely with Kuhn's
explanation of how scientific knowledge develops. 1t will be seen
that crises arising from internal and external problems premised upon
an existing paradigm 1eg.d, via a specific process, to a shift in
paradigms. One paradigm is replaced with a new, and 'incommensurable!

paradigm. Bankruptcy law shifted from being primarily a means of

policing trade, to being primarily a debt-clearing process. This

transmutation occurred in response to the 'moral paniecs! about

swindling and sham bankruptcy, in response to the merchants! praxis

for reform, and in response to the accelerating bankruptcy rate during

and after the Napoleonic Wa.rs.82 Legislation in 1824/1825 instituted

self-declaration of bankruptcy and made discharge, for the fair
bankrupt, a virtual right.

It is to be hoped that Edward Jenks was inaccurate with his first,
but correct with his second adjective when he described !'the
uninteresting but important subject of bankruptcy ,ju.r:i'.sd.:'i.c’c.imn'83 o
And it will be demonstrated that he was quite wrong in his assertion

that 'the consolidating and amending Bankruptcy Act of 1825 does not

contain any features of startling novelty! .84



Chapter Two
Bankruptcy as Crime

In the early 18th century, the legislature and the judiciary considered
bankruptcy law to be an aspect of the criminal 1a,w...‘| This claim is
evidenced firstly, in the wording of and in the criminal sanctions
contained in Bankruptey Acts; secondly, in judicial pronouncements;
and thirdly, in contemporary pamphlet material which indicates that
merchants would have preferred otherwise. A brief survey of this
evidence will precede an explanation of a Jjudicial inability to con-
ceive of 'unfortunate! bankruptcy. Judges will be seen to have been
preoccupied with the 'manifest fraud! in the act of bankruptcy which

was committed by all bankrupts to gain that very status. This

'manifest fraud!'! will be seen to coincide with Jjudicial notions of
crime which depended upon what G.P. Fletcher has identified as the
'structural principle! of 'manifest criminality'z. Bankruptcy law,
however, whilst being conceived of as a crime by legislators and judges,
proved to be a paradoxical aspect of the criminal law. A crime was

'tried! by interested individuals -~ the bankrupt!s creditors who had
prima facie control over the decision whether or not a certificate
should be granted discharging their debtor both from past debts, and
from the perpetual fear of imprisonment on mesne p:l:w::)ces.-'zs....3 It will be
argued that this paradox of a civil law crime can only be resolved if
the certificate decision is seen to have been held by legislators and
judges to have been a matter for creditors! vengeance or humanity as

opposed to being a question of the bankrupt'!s culpability.



I. Bankruptcy Law as an Aspect of the Criminal Law

The legal perception of all bankrupts as criminals had a long pedigree
in England. The earliest bankruptcy statute, in 154?4, was concerned
with 'divers and sundry persons craftily obtaining into their hands

great substance of other men's goods' which they employ !for their own

pleasure and delicate living against all reason, equity and good
conscience’ .5 The bankrupt was referred to throughout as 'the offender!,
as he was in the Elizabethan Act of 15706 and in later 1egislation.7
While the 1732 Acte maintained the idea that bankruptcy was a
crime} in response to mercantile agi'ta'tion9, it at least recognised the

possibility that bankruptcy could occur through misfortune. Reference

was made to many persons whos

.«s.have and do daily become bankrupt,
not so much by reasons of losses and

unavoidable misfortunes, as to the

intent to oblige their creditors to
accept such their unjust proffers
and composition, and to defraud and
hinder their Jjust debts.10

It is significant that unfortunate bankruptcy was mentioned, despite

the fact that it was considered to be too infrequent to be deserving of

special attention.11

The 1732 Act effectivel y made the device of the !'certificate of
discharge! a perpetual feature of bankruptcy 1aw.12 In short, the
certificate released a bankrupt from debts accruing before the
bankruptecy, and from the persistent fear of imprisonment for debt by a

creditor on mesne process (i.e. after only a preliminary hearing by a

judge). The certificate was granted through a three-fold process:

firstly it had to be agreed by four-fifths in number and value of the



creditors, then by the Commissioners in Bankruptcy (in every bank-
ruptcy, three Commissioners would conduct and supervise the proceedings),

then by the Lord Chancellor.

This provision led Hardwicke L.C.to state in 1739 that:

The old laws considered bankrupts as

fraudulent insolvents, and they were
often called offenders, but the more

modern laws have considered them as

unfortunate insolvents. 15

Merchants would have been delighted with this state of affairs.

However, by 1743, Hardwicke began to have second thoughts on this matter,

noting that 'all bankrupts are considered in some degree as offenders! .14
Later that year he explicitly reaffirmed the criminal nature of

bankruptcy. A bankrupt:

eeel8 guilty of a crime and a tort in
becoming bankrupt; and though the
genus and turn of bankruptcy acts is
altered of late, yet it is by the old
acts of Parliament considered as a

15

wrong.

Hardwicke's change of heart may be explained by the fact that whereas
in the earlier two cases the bankrupt's culpability was immaterial
(Bromely v. Goodere concerned the val 1dity of a certificate awarded
two years after the bankrupt's death), in the third case it was not.
This case concerned a composition between Lingood and Bennet. This
was an informal method of settling debts that might otherwise lead to

a bankruptcy. Bennet was prepared to accept a part of Lingood's debt
to him over a short period of time as good consideration for the whole

debt. Lingood, however, became bankrupt before he had completed the



repayments. Hardwicke held that Lingood!s 'crime and tort! in becoming
bankrupt was such as to allow Bennet to come in under the commission of
bankruptcy for the full amount of the original debt, and not for the

lesser amount agreed in the composition. Bennet was not to suffer for

his compassion towards Lingood. ZFurther, in a case of 1742, Hardwicke

16
had already identified Lingood as 'a criminal and fraudulent person!.

The perceived importance of proving this villain a bankrupt and there-
fore fraudulent outweighed any desire on the part of Lord Hardwicke to
prove himself, and bankruptcy law, to be liberal and in keeping with

merchants! wishes.

In the mid-century, Lord Mansfield was clear that a bankrupt was

a criminal. Bankruptcy Acts were said to be 'introduced to avoid

fraudst:

they vest in the assignees all the
property that the bankrupt had at

the time of what I may call the crime
committed, (for all the old statutes
consider him as a criminal).17

Further evidence of the judicial view of all bankrupts as criminals
will be apparent throughout the present work. Judges saw bankrupts as
posing a threat to the very fabric of their contemporary social order:
credit was widespread in 18th century society, and someone who became
insolvent posed a direct threat to the stability of that system.

The early 18th century pamphlets on bankruptcy law may be taken
as being representative of merchants! interests.18 Often hostile

towards lawyers, these pamphlets referred to trade in such exalted
terms as 'the life and support of the Common-wealth! .19 Their
authors' main concern was to persuade legislators, judges, and

possibly fellow merchants that bankruptcy need not only occur through



frand: misfortune could lead to a blameless bankruptcy. These

pamphleteers argued precisely against the 1egisla.tive/judicial view of
all bankrupts as criminals. One auther explicitly referred to !'the
charge of the preamble'20 of the 1732 Act, and stated quite categori-
cally that 'the law certainly looks upon the bankrupt as a éulprit

under its chastisement! .21

As will be argued later: bankruptcy was an enigmatic branch of

the Criminal Law in that a crime was 'tried' by private individuals.

Nevertheless, legislators and judges considered all bankrupts to be
22

fraudulent. At a time of extensive and perilous overseas commerce |,

the inability of judges to conceive of unfortunate bankruptcy requires
some explanation. It will be argued that the judges! vision was

blinkered by a 'structural principle! of the law that prevented them

from seeing anything other than the fraud that was a necessary compo-
nent of the acts of bankruptcy. Since all bankrupts had committed an

act of bankruptcy, in the eyes of the judges all were ipso facto
criminals.

II. Manifest Fraud

a) The nature of an act of bankruptcy

On a petition of bankruptcy by a creditor, the Lord Chancellor would
direct Commissioners to ascertain whether or not a debtor was legally
bankrupt. This turned upon the debtor being a 'trader' within the
definition of the Ac:‘csz3 , his having debts beyond a specified amount,
and his having committed one of the several acts of bankruptcy. These
acts fell within two general categories: those concerned with certain

dealings by the debtor with his property (e.g. a fraudulent conveyance,

or fraudulently allowing his chattels to be sequestrated); and those



pertaining to personal actions or defaults by the debtor (e.g. depart-
ing the realm, or denying himself to his creditors by keeping house).

The debtor's solvency, in the sense of his capacity to repay debts
even by borrowing elsewhere, was not at issue before the Commissioners.
Whereas solvency could rise and fall over a protracted period, the act
of bankruptcy occurred at a single, discernable moment. The signifi-
cance of this fact will be discussed shortly.

Iwo further points should be mentioned here. Firstly, not all
bankrupts were necessarily insolvent. An intention to defraud was not
an element of an act of bankruptecy which could, consequently, be
committed inadvertently.

Secondly, bankruptcy law effectively punished insolvency itself,

whether it had occurred through fraudulent dealings, negligence, or
misfortune. An insolvent trader would eventually be forced inmto
committing one of the acts of bankruptcy. As one pamphleteer noted,
a debtor could not avoid denying himself to his creditors to avoid

arrest for debt on mesne process, or, if already imprisoned for debt,

he would be unlikely to find bail within two months with his creditors
bearing down upon him, and 'each of these is a sufficient act!,%%
De_jure, however, neither the insolvency itself, nor the manner

in which the insolvency arose, were at issue. All bankrupts had
comnitted an act of bankruptcy which 'in the eyes of the law is consi-
23

dered as a crime'. Misfortune prior to an act of bankruptey was

unseen by the judges. This judicial inability to see beyond the act

of bankruptcy is explicable by reference to a 'structural principle!

of the early 18th century Criminal Law, that of 'manifest criminality!.
b) The nature of a 'structural principle!

Fletcher has argued that the pre-19th century common law crime of
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larceny is, at first sight, a seemingly arbitrary 'array of puzzles!.

He seeks to explain apparently enigmatic judicial decisions in larceny
cases without recourse to historical interpretation that either refers

to historical accidents, or to historical determinism. To this end,
and to devise 'a general theory of criminal liability!', Fletcher
argues that 'camouflaged! in pre-19th century larceny law was a
'coherent system of legal thought', the rules of which contained an

'inner dynamic of ... development!.

Fletcher extrapolates two 'structural principles' from pre-19th
century larceny law with.which he hopes to explain the development of
this branch of the law. While he accepts that there will be 'imperfect

expressions' of his theory in his data, Fletcher nevertheless claims

to have found an 'underlying unity'! in pre-19th century larceny law.

The first of these 'structural principles' was that of
'possessorial immunity' which was, in fact, 'an explicit rule of the
courts!. In brief, it refers to the protection from criminal liabi-

1lity enjoyed by one who received possession of goods from their owner,

and subsequently appropriated them for his or her own gain. With the

exception of those who 'broke bulk', this principle protected, for
example, bailees from criminal actions until well into the 19th
century. Where possessorial immunity was present, the miscarriage

was conceived as being a private rather than a public wrong, and the

civil actions of detinue and trover were available.

The second structural principle determined what was, as opposed
to what was not, a crime. 'Manifest criminality' unlike possessorial

immunity, 'informs the development of the law of larceny as an

implicit guideline rather than as an explicit norm of the system.!
Fletcher summarises its meaning:



In the traditional approach toward

larceny, the judges and treatise
writers responded to their intuitive

sense of stealing as a recognizable
event in the physical world. The

premise was that only those takings
conforming to their shared image of

stealing could be punished for

1arc=en;3r..»27

Before identifying the act of bankruptcy as a manifestly criminal

action, we should mention some of the weaknesses of Fletcher's theory

of structural principles.

Firstly, while possessorial immunity was said to be an explicit

rule of the courts, Fletcher offers no indication as to his methodology
in deriving the structural principle of manifest criminality. He

appears to have discovered manifest criminality partly through an

awareness of ancient criminal law (manifest criminality is traced

along an 'unbroken line! to the 'earliest periods of legal conscious-
ness'), and partly from pure intuition ('what we fail to see today is

that the way lawyers lookéd at larceny prior to the end of the 18th

century represented a coherent system of legal thought. In this paper

I shall attempt to explicate that system of thought_|28)

Secondly, Fletcher does not adequately explain why pre-19th
century judges adhered to these principles. Any explanation that is
offered is either tautologous (they were 'structural' principles) or
vague (possessorial immunity is said to have related to a 'shared
Western understanding about the kind of relationships that ought to
be exempt from the scope of the criminal 1aw'29). There is no
explanation of why 18th century judges were content to continue the

tradition of culpability based on manifest criminality. To state that

in ‘ancient times manifest criminality was the justification for summary



execution of z thief caught 'in the act!, is not to explain why the

18th century judiciary maintained this view of crime. The assertion
of an 'inner-dynamism' of the law is an unsatisfactory answer:
Fletcher himself indicates how, in a matter of decades in the late
18th century, judges broke this centuries old 'unbroken line'.
Thirdly, Fletcher gives little indication as to why a metamor-
phosis occurred in late 18th century larceny law. By his account,
manifestly criminal actions had required no proof of the perpetrator's
intent in order to be identified as crimes (except in 'doubtful cases!'
discussed below). In the late 18th century, manifest criminality
'withered', and culpability came to be based upon the union of an act
(the 'actus reus'!) and an intention (the 'mens rea') occurring at one

moment. Furthermore, manifest criminality, and later the union of

actus reus and mens rea, are said to have taken gradual precedence over

the principle of possessorial immunity. Thus in R.w Pea.rso, for

example, what, in the early 18th century would have been a breach of

trust, was, in the late 18th century, larceny by trick. Fletcher had

sought to steer a 'middle course' between the 'extremes'! of seeing
history as a series of gccidents, and seeing history as being pre-
determined. While he argues at the level of his abstract structural

principles, he does not even enter the accidentalist/determinist

debate. When he discusses what causes the structural principles to
undergo change, his so-called 'middle course' is revealed as being
simple idealism. He writes in terms of 'intellectual currents! and
'rationalist and utilitarian theories made popular by Bentham and the
English translation of Beccaria! .31 Where did these currents come
from, and how did they influence legal thought?

Having noted these objections to Fletcher's approach, it is
important for us also to note that his structural principles do fit

the facts of 18th century larceny law. His structural principles are



less than explanation, but more than description: there is insufficient

account of why they existed, or why they underwent transmutation;

however they do, at a highly abstract level, explain the otherwise

confusing and enigmatic judicial decisions in larceny cases in the 18th

and early 19th centuries.

Later, it will be argued that by methodologically re-defining

structural principles as 'silent paradigms' of a kind similar to those
found by Thomas Kuhn in scientific communities, we can save structural
principles from the methodological flaws outlined above. 52 While the
persistence of the principle of manifest criminality will be taken on
trust, reasons will be given both in legal tradition and in contempo-
raxry socio-economic conditions for the 18th centu;'c'y judiciary!s

acceptance of another structural principle in the law:; that of a

'special relationship' between debtors and creditors. An explanation

of law change recognising an 'inner dynamic'! of development that

neither merely describes, nor offers idealistic reasons for the
metamorphoses of its structural principles is also undertaken bel-:aw..z'3
In brief, in the context of 18th century bankruptcy law, these meta-

morphoses will be seen to have occurred as a result of material

changes in the nature of the contemporary trading community that
rendered the internal docirinal legal developments a positive impedi-

ment to the growing requirement for an effective means of debt

collection.

¢c) The act of bankruptcy as an example of manifest criminali

As has been seen, whereas solvency could rise and fall over a pro-
tracted period of time, the act of bankruptcy, the entry into

bankruptcy proceedings, occurred at a single, discernable moment.

This coincides with Fletcher!'s proposition that the assumption behind
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manifest criminality was precisely that 'crimes occur at an identifiable

moment in time!. The kind of property transactions and personal

defaults involved in acts of bankruptcy also identify them as manifestly

criminal actions. 'Thieves could be seen thieving!, and tradesmen who

fraudulently conveyed goods, or who departed the realm, could be seen

to be cheating their creditors.

In Gulston's bankruptcy proceedings, the validity of a 'doubtful!
act of bankruptey was in question.34 Evidence revolved arocund whether

Gulston, prior to departing the realm, had shutters or windows in his

coach, and whether he had acted 'furtively' in changing his regular
25

coffee house. Fletcher has noted how the 'shared image! of stealing,

symbolised in the principle of manifest criminality, resulted in a
particular vocabulary: words like !'furtive'! have their roots in
ancient terms meaning 'to steal'. The attempt to prove Gulston

' furtive', was an attempt to prove him manifestly criminal.

The 1722 Bankruptcy Act includes a most illuminating statement
in its preamble. The fact of people escaping commissions of
bankruptcy is said to be 'to the manifest wrong of their creditors,
and to the great discouragement of trade!. The use of the word

'manifest! is of obvious interest. Further, the legislature was
concerned not only with the fraud on the creditors, but also with the

threat to trading confidence in general. This, again, coincides with
Fletcher's description of manifest criminality:

. e s the thief upset the social order
not only by threatening property, but
by violating the general sense of

security and wellbeing of the commu-
nity; in this broader sense, theft

was feared as a socially unnerving
event.3
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Finally, Fletcher argues that although the perpetrator's intention was
irrelevant in obvious cases of theft, in 'doubtful! cases, intention
(the 'animus furandi') could be relied upon 'to challenge the authen-
ticity of appearances!. Thus in Woodier's Case, Woodier had clearly
committed the act of bankruptcy of departing the :cea.].m....37 The fact

that he probably did so in order to escape the consequences of

murdering his wife was held to be irrelevant:

eee 1f a man goes abroad, though not
with the intention of delaying his
creditors, and in fact they are
delayed, it is an act of bankxuptcy; 38

However in ex parte 'E[a1139, the actual act of bankruptecy was in doubt.

A creditor called at Hall's house at eleven at night to demand repay-

ment of a debt.4o Hall and his wife were in bed. Mrs Hall went to
the window to tell the creditor that he could see Mr Hall if he called
at a reasonable hour. The creditor filed a petition of bankruptcy
against Hall by whom he claimed to have been denied. The Lord

Chancellor could perceive neither manifest fraud, nor as was pertinent

in this case, a fraudulent intention on the part of Hall. The Lord

Chancellor stated that the circumstances were so 'flagrant!, that the

next attorney to bring a similar case before him would be 'committed!,

d) The judicial inability to conceive of unfortunate bankruptec

The legal view of bankruptcy placed it within the realm of crimes.
Not only is this explicit in the thrust of statutes, in judicial

pronouncements, and in accusatorial pamphlets calling for a change in

this situation; the judicial view of bankruptcy as crime is also

underlined by the correspondence between the principle of manifest



52

criminality in 18th century larceny law, and the manifest fraud in 18th

century acts of bankruptcy.

Judges, then, could not even conceive of unfortunate bankruptcey:

it was not possible to be manifestly fraudulent through ill fortune.

De jure neither the insolvency nor the manner in which it occurred
were at issue. De facto the insolvency was punished whether as a
result of fraud, negligence or misfortune. In part judges, as indica-
ted, were keen to protect the credit-system from the violence of acts
of bankruptcy which they perceived as being blatant attempts to
defraud creditors. However, also lurking behind this judicial
fetishism with the act of bankruptcy may have been a puritanical dis-

taste for usury itself, conceived, perhaps, to be worthy of punishment

er se, and especially when it involved a positive action which could

be interpreted as being fraudulent:

The most rustic of Squire Westernms

would have acknowledged that eighteenth-

century England's extensive network of
credit was essential to the economic

strength and prosperity of the
kingdom. But the wide availability

of credit was never viewed as an
unmitigated blessing. Creditors

were held responsible for making it
possible for people to buy what they
could not afford, and thus for
promoting luxury, encouraging specu-
lation and generally corroding morals.
These personal vices were believed

to threaten the very existence of the

gsoclal order by threatening the con-
tinuity of real property.41

Laten it is argued that this judicial view which de facto punished

insolvency, regardless of cause,h stood in stark contrast to that of
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merchants who wished bankruptcy law not to prevent the fraud in the act
of bankruptcy, but pre~-bankruptcy fraud so that the law could act 'to
encoﬁra.ge honest men, and to punish knaves' .42

If judges saw bankruptcy law as an aspect of the Criminal Law, it
was an enigmatic branch of the criminal law . From 1706, this crime
was 'tried'! by private and interest individuals: the bankrupt's
creditors who had‘ prima facie control over whether or not a certificate
of discharge should be granted. This paradox may only be resolved if

Judges are seen to have perceived bankruptcy as a breach of a 'special

relationship! between debtors and creditors that creditors alone had

the right to avenge or to forgive.

III. A Civil Law Crime

a) The punishment for bankrupts

The certificate of discharge was first introduced into English
bankruptcy law in 1705. As noted, the certificate freed a bankrupt
from past debts and from the perpetual fear of imprisonment for debt.
Despite this provision, and quite apart from the removal of a bank-
rupt's remaining assets, the 1705 Act maintained the traditional view
of bankrupicy as crime by allowing for multifarious punishments of
bankrupts.

Punishment could be either 'positive! or 'negative' in nature.
A bankrupt who failed to surrender his person to the Commissioners
within thirty days of a commission of bankruptcy, or a bankrupt who
did not hand over his entire estate to the commission, was liable to
the positive punishment of a criminal prosecution at the instigation

of his creditors.43 A culprit would be liable to execution without

benefit of cler&r.44. Since nearly all prosecutions were taken out by
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private individuals in the 18th century, it is unremarkable that
creditors instigated this positive punishment of the bankrupt!'s body.
The negative punishment of a bankrupt was the refusal of his
certificate. Undischarged, a bankrupt's reputation suffered under a
tag 'odious to the Zl.a.w‘{..ﬁ"5 His trading capacity was nil: any money
received by an undischarged bankrupt went straight to his assignees in
bankruptcy for distribution amongst his creditors. The bankrupt's
body was either in prison, or ever liable to be placed there.
The certificate decision, then, was perceived by merchants as a
decision over the bankrupt's behaviour prior to the bankruptcy.46
An unfortunate bankrupt should receive the benefit of discharge, a
frandulent bankrupt should receive the negative punishment of not being

granted discharge. This raises the problem of how judges, who saw all

bankrupicy as fraudulent and criminal in nature, perceived the
certificate decision.
The answer lies in the post 1706 legislation that, soon after the

inception of the certificate device, lodged the certificate decision

in the hands of creditors. Before the allowance and confirmation of a
certificate by the Commissioners and the Lord Chancellor, four-fifths
in number and value of the creditors had firstly to have signed it.
What judges saw as being a crime was 'tried! by interested parties

without any judicial control:

«es there is no mode of compelling creditors

to sign a certificate; the law has left
47

it entirely to their caprice’’.

Following the st:;ict letter of the Bankruptcy Acts, judges were

apparently content to have a criminal action resolved by private law

methods.
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b) A civil law crime

So far, it has been taken as unproblematical that 18th century judges
saw a clear distinction between criminal and civil law. In 1893,

however, Durkheim raised serious doubts about the 'most accepted' of
jurisprudential distinctions - that between public and private 1aw48.
private law, Durkheim explained, is that which concerns the dealings
of individuals inter se. This is otherwise called 'civil law' and 1is
the domain of contract, tort and property. Public law concerns 'the

regulation of the relations of the individual to the sta‘be’f‘w, and

includes administrative, constitutional and criminal law.

Durkheim was undoubtedly correct in stating that:

when we try to get close to these terms,
the line of demarcation which appeared
s0 neat at the beginning fades a,ws:,y‘...5 0

He accused jurisprudence of being 'unscientific' in the face of the

fact that where 'state functions'! end, and where 'individual action!

commences, is indeterminable since all action is social action.51
Furthermore, Sugarman has argued that private law, in the 18th
century, was used to establish 'a plurality of semi-autonomous
realms'52 concealing 'quasi-public law qualities'5 3... In other words,
the jurisprudential private/public law distinction hid the fact that a
partnership deed, for instance, which was established by !'facilita~-
tory! private law, created a situation of self-regulation more akin

to the regulations inherent in the public law form.
Whether or not the public (specifically criminal) and private

(or civil) law distinction in 18th century law is explicable in terms
of empirically testable criteria for the categorisation of certain

social action within either domain, there does appear to have been
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such a separation in the judicial mind. Indeed, this separation was
precisely the means by which legitimacy was gained by the semi-
autonomous, self-regulating realms described by Sugarman which, thanks
to their having been established by private law, were made invisible
04

as mini-states within the 'official' state system.

Horwitz has argued, in the context of American law, that:

although...there were earlier antici-
pations of a distinction between
public law and private law, only the
nineteenth century produced a funda-
mental conceptual and architectural
division in the way we understand
the 1aw.55

Despite this cla,im, 18th century English Abridgements of the law
included separate sections on criminal 1aw56, and, as has already been
gseen in the case of bankruptcy law, legislators and judges conceived

bankruptcy as an aspect of the criminal law, whilst merchants attacked

exactly this categorisation. Moreover, recent research has employed
this 18th century conceptualisation of law as falling within the
criminal or civil domain to explicate, through the notion of there
having been a 'criminalisation! of previously civil (or legally
jrrelevant) actions, the emergence of new forms of social control
relevant to the growth from a 'moral economy! with traditional
perquisites (for example, a collier's privilege to take coal for his

57) ,

family's consumption to an impersonal market~based political
economy in which private property rights became less t:w.a,lified.58 As
will be seen, in the case of bankruptcy law, also alongside the

growth of a depersonalised markét—economy, 'decriminalisation! took

place.
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So, even if the criminal/civil divide was a sham in as much as a
subsisting partnership deed, for instance, would have controlled the
lives of the signatories. as least as much as any aspect of the
criminal law, it is necessary to accept this distinction as real for
the 18th century judiciary if we are to reconstruct the arguments
around, and the dynamics of the transformation of bankruptcy law from
being primarily a mode of policing trade, to being mainly a debt-
clearing process.59 As Durkheim himself noted, 'legal and moral

obligations, religious faiths, financial systems, etc... all consist

60

of established beliefs and practices.'

Having noted the 'unscientific! nature of the criminal/civil
distinction, it is nevertheless possible to posit four heads under

which an explanation for the judicial separation of crimes and civil

wrongs may be sought. Firstly, certain social action, generally seen
to be sufficiently threatening to social order to carry a stigma for

the perpetrator, was seen by Jjudges and legislators to be a matter for

the criminal as opposed to the civil law. Secondly, certain social
activity may have been placed within the categories of criminal or

civil wrongs on grounds of expediency: that is, with a view to achiev-
ing specific ends. Thirdly, traditional placings of particular social
activity within either the criminal or civil law may account for
judicial or legislative inertia in reclassifying crimes as civil
wrongs and vice versa in times of changing social values. Finally,
traditional classifications, and perceived contemporary requirements,
may give rise to 'structural principles! within a particular field of
legal discourse. Thus, a network of criminal or civil law decisions
over an area of social activity (held to be relevant to the law) may

give rise to a unique and lasting gestalt that not only maintaing the

boundaries of the field, tmt, as is argued later,61 also creates an

internal dynamic for its development.
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c) Stigma

Applying this explanation for the separation of the criminal and civil
law to 18th century bankruptcy law, bankruptcy is firstly seen as
carrying a huge stigma. For the purposes of this chapter, Goffman's
definition of stigma will be accepted as a good working construction:

'the situation of the individual who is disqualified from full social
62

acceptance!.

'Bankruptcy! laws have virtually universally carried with them
social stigmatisation for the bankrupt. Sauter described this aspect
of the ancient Boetian code of bankruptcy: as happened to Mnesarchus,
Buripides' father, the Boetlians caused their bankrupts to be disgraced
by forcing them to sit in the market place with a basket on their
heads and 'he that sat thus, was ever after held infamous! .63 At the
beginning of the 17th century, Shakespeare had Shylock refer to
Antonio as 'a bankrupt, a prodigal who dare scarce show his face at
the Rialto! .64 In 1760, Nomius Antinomos stated that “the woxd.
Bankrupt is odius to the law, and through its means hag been stigma-

tised with infamy by general acceptation! .65 In addition, the novel

Vanity Fair, set at the begimning of the nineteenth century, includes
several statements concerning the stigma attached to bankruptcy. One

example reads: 'Captain Osborne, of course, could not marry a

bankrupt's daughter! .66 This phenomenon of stigma also attaching to

individuals related in some way to a stigmatised person is not unique
to bankruptcy law:

«so the loyal spouse of the mental
patient, the daughter of the ex-con,
the parent of the eripple, the friend
of the blind, the family of the hang-

man, are all obliged to share some of

L et el ol e il T R T G :
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the discredit of the stigmatized

person to whom they are :|:'t-:'latn:ed.67

Further evidence of the stigma attached to bankruptcy is to be found
in the history of the tort of defamation. Goodinge referred to
several examples of successful actions on the case for falsely calling
someone a bankrupt. Indeed, 'to say of a merchant, he hath eaten a

spider, with an averment what the meaning is, as much as to say he is

ready to burst, is actionable! .68

While 18th century bankruptcy law carried the same stigma for the
perpetrator as other aspects of the crimimal law, this offers no
explanation as to why civil law methods were employed to punish an
offender. It is possible, however, that creditors 'tried! their

bankrupt debtor as a result of a conscious decision on the part of the

legislature that this strategy would be politic.

d) Instrumentalism

Amongst others, Kamenka and Tay have argued that the use of law as an

instrument to achieve policy objectives is a recent phenomenon

representing a change in the very form of law: 'the elevation of the
social interest is replacing the individualistic structure of private
rights and duties'.69 This instrumentalist view of law has recently
led legal historians to attempt to explain legal history in terms of
Judges altering the law to satisfy the requirements of their new

70

mercantile customers. While this writing of history according to

modern, as opposed to contemporary conceptions of law will be discussed
and criticised laterTl, it may nevertheless prove useful to investigate
bankruptcy as a civil law crime in terms of the legislature consci-

ously creating this,situation on grounds of expediency. It will be



seen that the explanation offered by this approach is less satisfactory
than one based upon Fletcher's analytical device of structural

principles.

In the 18th century, as today, the burden of proof was consider-

ably more weighty in criminal than in civil actions. The 1818

Select Committee on the Bankrupt Laws72 heard evidence of why there

had been so few prosecutions in bankrupfcy during the 18th cen’cu:c:y73
despite figures showing there to have been a great many bankrupts who
did'hot receive a certificate of discharge. Part of the explanation
offered related to the relative facility of proving a bankruptey for
the purposes of the civil law as against the great difficulties in
proving a bankruptcy for the purposes of the criminal law. -J oseph
Miller stated that the existence of 'so many technical requirementg to
support a conviction, renders conviction nearly impossible'.74
Thomas Tilson claimed to know of cases of concealment which, although
the actual concealment could have been easily proved, were pot prose-
cuted by the creditors. The problem lay 'in the formal pro"of of the
bankruptecy and proceedings .75
The legislature may have been reluctant to place bankruptcy
unequivocably within the domain of crimes for fear of insolvent
traders escaping any legalpenalty because of the difficulties attached

to proving a bankruptcy for the purposes of the .criminal law. Further-

more, the costs of a bankruptcy were borne out of the bankrupt's

remaining estate. 76

| Had bankruptcy been a part of the criminal law
not only in spirit, but also in procedure, the creditofs would have
had to have paid for the administrative costs of a bankruptecy out of
their own pockets.

Thus, the legislature may have consciously decided to make the
crime of bankruptcy a ‘civil law process with a view to entrapping as

many insolvent tradesmen as possible. This suggestion, however, is a
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weak one: despite the greater complexity of a bankruptcy, courts were

trusted to deter and to punish other 'criminal' activity, and (to the

merchants' chagrin), bankruptcy as a civil action denied a basic tenet
17

of natural justice, that no man should be a judge in his own cause.

Other 'instrumental' explanations of bankruptcy as a civil law
crime are also ladking in concrete evidence of legislative intent.
Bankruptcy law was conceived as not only a punishment for the bank-
rupt, but also as a method for redistributing the bankrupt's estate

18

amongst his creditors. It is possible, then, that legislators were

wary of departing from the norm in criminal law whereby any money
removed from the conviet went to the Crown. It may, further, have

been technically too difficult to start bankruptcy actions as a crime

(to punish) and then to move them into the civil law (to redistribute

estates).

At a time when 'our laws were enforced only by penalties without

mention of reward! ,79 it would have been incongruous for judges to

award certificates of discharge to 'fair' bankrupts. By focusing their

attention on the inevitable act of bankruptcy, judges, in any case,
knew no meaning for 'fair'! bankruptcy.
Creditors may have been seen as the appropriate people to ttry! a

bankrupt because they alone had first hand knowledge of the case, and

8
were consequently !'the only competent Jjudges'. 0 It may have appeared

to be absurd to have juries comprising people from the same trading
communities as the creditors and the bankrupt deliberating in cases of
which the creditors themselves had the best hlowledge.81

This instrumentalist approach to explaining bankruptey law's
paradox of being a civil law crime represents poor historical method:
not only is it suspect in that a modern conception of law is being

applied to 18th century law, but it also provides an intuitively

possible, but factually unproven account of the reason for this



enigma. In other areas of the criminal law, moreover, many of the

problems identified above were either overcome or :i.gnor'edq....8

e) Tradition

More mileage is possible when the traditional legal attitudes towards
83

debt are considered. If these traditional attitudes, placed along-

side the contemporary socio-economic context of bankruptcy law, are

seen to give rise to structural principles in the law, a more profound
explanation for bankruptcy as civil law crime is available than that

offered by either the social stigmatisation or instrumentalist

approach.

Maine referred to 'the extraordinary and uniform severity of very

ancient systems of law to debtors, and the extravagant powers which
they lodge with creditors! .84 Indeed, Sauter alluded to the ancient
Indian code of 'Bankruptcy'! which allowed creditors to remove first a
hand, then an eye of a 'bankrupt! before executing him85. Sauter also
wrote of the severity of the ancient Egyptian code which allowed
creditors to 'pawn the embalmed bodies of the dead [debtors]for

money" %° Roman law developed from execution for all insolvents, to

imprisonment or slavery for the fraudulent, and a release for the
fair.87
In England, Pollock and Maitland described as 'not g little

remarkable! the fact that pre-13th century English insolvents were

free from pun."i.shment.n88 They stated that with the increase in

comnerce during the reign of Edward I, the law changed to coincide

with that of our 'continental cousins':

»e+ the so-called "statute merchant"
was invented, which gave the creditor

power 1o demand the seizure and



imprisonment of his debtor's body.89

Traditionally, then, legal codes had placed enormous power in
creditorgs! hands over the fates of their 'bankrupt! debtors. Leaving
aside the anomalous 1705 Bankruptcy Act that gave creditors minimal
control over the punishment of their debtors, it is now necessary to
consider the inception of the 1706 Bankruptcy Act. While the 1705 Act
first introduced the certificate of discharge into English Law, the
1706 Act first placed the decision over the certificate in creditors!
hands. This was to remain the law throughout the 18th and much of the

19th centuries.

The immediate history of the 1705/1706 Bankruptcy Acts has been

traced by Holdsworth who pointed to legislative efforts to free

deserving bankrupts from gaol from the reign of Henry VIII to that of

Annme. Of the ad hoc late 17th century legislation with this end,

Holdsworth commented that 'the number of these Acts leads us to think
that they were not very effectual! .90 Holdsworth perceived these Acts
as being aimed towards relieving 'the harshness of the law! .91 While

this is undoubtedly part of the truth, the number and the ad hoe

nature of these Acts suggest that the legislature had no intention to
make discharge a permanent feature of the law. The 17th century Acts
must also be conceived as having been short-term responses to immedi-
ate needs. Thus, after several years of intense petitioning of the
House of Lords by imprisoned bankrupts, a temporary Act was passed
allowing Justices of the Peace to discharge ba.nkrupts92; and in the
hope of recruiting people to fight in the War of the Spanish
Succession, an Act was passed 'for the discharge out of prison such
insolvent debtors [and bankrupts] as shall serve or procure a person to

serve, in Her Majesty's fleet or army! .93 If these temporary Acts

were not very effectual in securing long-term relief from the law's



harshness, they may well have been most effectual in satisfying
immediate neeéls.%r The legislature could, nevertheless, capitalize
upon this proof of its benevolence during a period of a stringent

penal code and a wicked prison regime.

To some extent, the 1705/1706 legislation that established the
certificate of discharge in English law may be seen as a continuation

of the ad hoc and temporary 17th century Acts by which the legislature

proved itself merciful and satisfied immediate requirements. This is

how Hardwicke explained these Acts in 1744; the certificate provision:

.ee Was temporary at first, and never
intended to be a perpetual law,”? but
was made in consideration of two long
wars which had been very detrimental

to traders, and rendered them

incapable of paying their creditors.96

Part of Defoe's explanation also reveals this ambiguity of humanity
and 'immediate needs': the nation was said to have been driven to

'compassion! as a result of:

. e« the unhappy circumstances of trade
in general, occasioned by a long war,

of great losses at sea, and a general

stop upon the Spanish trade.97

The legislature was certainly aware of the effect on trade of 'thisg

most obstinate war '98:

Nothing can be more evident, than

that if the French King continues
master of the Spanish monarchy, the

~balance oﬁﬁ power in Europe is utterly
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destroyed, and he will be able in a
short time to ingross the wealth and

trade of the world.””

However, although the war (and some particularly bad storms) may have
been the spark, this offers no real explanation for the arrival of the

certificate of discharge device. Other wartime measures have been

passed in the realm of bankruptcy law that have not outlived their

100

specific wars - the certificate of discharge is still with us some

278 years on. A fuller explanation for the inception of the certifi-

cate device may only be possible after a survey of merchants! com-

plaints about bankruptcy law from those of Roderyk Mors in 1542101, to

02

those of Sauter in ‘1640‘l y to those of ])eﬂ:)em3 et al in the early

18th century. In brief - bankruptcy law, without' the certificate

deviceywould have proved to be intolerable to,and unusable by, early

18th century mca::'c:ha,n’t:s....+10‘!’f

f) Structural principles and the resolution of the riddle of
bankruptcy law as a civil law crime.

Having discussed traditional legal attitudes towards debt, and having
offered an outline of the immediate history of the inception of the
certificate of discharge in English law, it is now possible to con-
sider why, post 1706, creditors were seen to be the appropriate people
to decide on the question of discharge: why what the judges and legis-

lators saw as crime, they saw as being properly 'tried!' by interested
individuals.

Contrary to the ad hoc Acts of beneficence of the 17th century
legislature, the 1706 Bankruptcy Act re-established the very personal

re_lationship between debtors and creditors. Post 1706, it was not the

legislature that proved its merecy in occasionally allowing for discharge



of bankzupfs; this power was placed, and was to remain placedyin the
hands of creditors,

It has already been seen that traditional legal attitudes towards
debtors and creditors allowed creditors great amounts of control over

the punishment of their bankrupt debtors:

In many early systems of law, the
obligation of the debtor is personal
in a very literal sense -'the body of

the debtor may be taken by the -
creditors.105

sl

Indeed, in The Merchant of Venice, Shylock assumed his right over

Antonio's body to be personal, and of no more concern to the Venetian

state than that its courts should ensure that he, Shylock, could
exercise his right:

The pound of flesh which I demand of him,

Is dearly bought, is mine and I will have it:
If you deny me, fie upon your lz—a,w.‘lc'6

This was the traditional legal approach to debtor/creditor relation-
ships: when a debtor became insolvent, the creditor was to be allowed
to avenge the personal wrong that he had suffered. Of primary concern
in an insolvency was the breach of a 'special relationship! between a
debtor and his creditor. In the personal and honour-based trading
communities of the early 18th century197, this 'special relationship!
had gained the status of being a structural principle in English law.
Maine traced to the Roman concept of nexus the legal origins of

the centrality to !'bankruptcy' laws of this special relationship

between debtors and creci!.i'l'.orsi..‘loe He explained how, in ancient



systems of law, the alienation of property rights was a more solemn
and important transaction than one which established obligations
between parties. The first was a conveyance, the second, a contract.

Originally, the nexus was the Roman formal ceremony by which a convey-

ance was made. A libripens, equipped with scales, would place !'the
copper in the balance! before the parties involved in the conveyance.
Bventually, and according to Maine, imperceptibly to the Romans, the

nexus became a contract while the conveyance became a mancipatio.

Despite the transformation of the legal function of the legal norm of

the nexus, it maintained its formal and solemn mode of being estab-

lished. In a bargain for ready money:

oo 80 long as the business lasted
it was a nexum, and the parties were

nexi; but the moment it was completed,

the nexum ended, and the vendor and

purchaser ceased to bear the name derived

from their monetary relation.1o9

Maine went on to explain the severity of ancient systems of law to
debtors, and the 'extravagant! powers they lodged with creditors, with

regard to the concept of the nexus. In his own words:

When we once understand that the nexum

was artificially prolonged to give time
to the 'debtor, we can better comprehénd
his position in the eye of the public
and the law. His indebtedness was
doubtless regarded as an anomaly and
suspense of payment in general as an
artifice and d.istortioﬁ of a strict
rule. The person who had duly congum-
mated his part.of the transaction must,

on the contrary, ha{re stood in particular



favour; and nothing would seem more
natural than to arm him with stringent
facilities for enforcing the completion
of a proceeding which, of strict right,

ought never to have been extended or

deferred.110

In the context of small and honour-based trading communities which, as
we shall see, included several examples of personal special ties, this
was the legal background to the structural principle in early 18th
century bankruptcy law of a special relationship between debtors and
creditors. Alone, this special relationship will not explain bank-
ruptcy's paradox of being a civil law crime. It is now necessary to

focus upon a particular aspect of the structural principle of manifest
criminality which, it will be recalled, identified all bankrupts as
criminals, all having committed the manifestly fraudulent act of
bankruptcy. .

Judges were not concerned with the intention of a person who
committed a crime, they were solely concerned with the objective !'fact!

of the crime, and with the harm suffered by the victims and by society
at large. For judges and 1egislafors, the creditors! decision over
whether to grant a certificate was not in point of fact a 'trial! of
the bankrupt based upon his criminal liability: all bankrupts were
culpable since all had committed a manifestly criminal act of
bankruptcy.

The refusal of a certificate could punish a bankrupt debtor.
However; if granted, a certificate actually rewarded g bankrupt with
the opportunity to recommence trade as a new man. Judges and legig-~
lators, then, conceived the decision actually to grant a certificate
as a means by which creditors could display hum anity, despite the

harm 'l:heyﬁ had guffered. This rema.ined the judicial attitude towards




the granting of certificates throughout the 18th and early 19th

centuries, Eldon I C remarking in 1805 that:

.++ there can be no stronger proof of
the good nature and humenity of the
British character than the readiness
with which creditors sign [certificates
of dischargelwithout any thought, even

previously to the third [and final]
examination [before the Commissioners
in bankruptey] . ')

This legal perception of the certificate of discharge as a device

available for humanitarian creditors had its analogy in other areas
of the criminal law.

Hay has argued that 18th century criminal law rested not only
upon terror (especially of the gallows), but also upon the clemency
of its administrators and the usually wealthy individuals who had been
wronged and who took out the prosecutions: 'The prerogative of mercy
ran throughout the criminal law, from the lowest to the highest level! .112
During a period of aristocratic patronage, discretion, and 'strong

113

benevolence of the soul'! 7, it must have appeared as quite natural

to judges that cred.:i.tors should have the power of mercy over !'their
man'!, their bankrupt debtor.

FPurthermore, there are several examples of special relationships
existing in the early 18th century trading éommuni‘l:y that suggest that
creditors seeing debtors as 'their nleh' was not a unique phenomenon.
Fletcher, in his structural principle of possessorial immunity implies
a, special relationship between bailors and ba.ilees114; George refers
to tﬁé special bonds between master and a,ppz':e.-n‘l:ice115 s and later, I

’

demonstrate a special relationship between principals and factors.116

With their history in medieval statuses, these special bonds were not



universally popular in the early 18th century. What Fletcher described
as possessorial immunity (a servant not being liable to the criminal

law for dishonestly appropriating goods of his master which his master

actually handed over to his servant for some purpose) led to Gulliver's

shame when talking to the King of Lilliput:

" I remember when I was once interceding
with the King for a criminal who had
wronged his master of a great sum of
money, which he had received by order,
and ran away with; and happening to

tell his Majesty, by way of extenuation,
that it was only a breach of trust;

the Emperor thought it monstrous in me
to offer, as a defence, the greatest
aggravation of the crime: and truly

I had little to say in return, farther
than the common answer, that different

notions had different customs; for, I

confess, 1 was heaxrtily ashamed.117

Moreover, in the context of the occasional 17th century legislation

of apparent benevolence towards bankrupts, thg certificate of discharge
probably appeared to judges to be another example of legislative
humanitarianism. The breach of the traditional and structural special
relationship between debtors and creditors must have made the creditors
seem to judges to be the most appropriate people n_ot only to have the

power to avenge this wrong, but also to hold the power of mercy over

their bankrupt debtor.

Effectively, bankruptcy was a crime 'tried' by private and interested

individuals. This paradox of a civil law crime is explained if Jjudges

are seen to have visualised the certificate decision not so much as a
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'trial! to determine a bankrupt's culpability, but as a power in
creditors to avenge or to forgive an unequivocal crime that represented
a breach of their special relationship with their debtor.

Several problems are raised by this interpretation of bankruptcy
law as a civil law crime. There is the problem, already discussed,
as to the level of judicial consciousness of any civil/criminal
divide. There is some question as to whether the judiciary in the

early 18th century held sufficient homogeneity of meanings to enable

us to talk of a 'judicial view' of anything.' '® And there is a basic

evidential problem in substantiating a hypothesis that claims there to
have been a profound contradiction in the judicial attitude towards
the legal status of a bankrupt: judges were hardly likely to have
discussed this issue in court. Nevertheless, as is demonstrated

below, by establishing bankruptcy law as an object of knowledge for

both the judiciary, and for merchants who could become involved in

this branch of the law, the internal and external dynamics of

bankruptcy law reform during the 18th century can be identified.
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Chapter Three

Conflicting Views of Bankruptcy Law in the Early 18th Centu

The early 18th century legislature and judiciary knew bankruptcy law
as an element of the criminal law: bankruptcy law was concerned with

policing trade. In the present chapter it will be argued that contem-

- porary merchants held a different and conflicting attitude towards
bankruptcy law's proper function. To this end, an 'ideal typification'
will be established of the early 18th century trading community's

view of the purpose of bankruptcy law. It will be demonstrated that
although merchants accepted the need for punishing trade fraud by
means of bankruptcy law, they also perceived a major end of bankrupicy
law to be the protection of unfortunate insolvent tradesmen from their
creditors. In the final section of this chapter, the opposing legal
and merchant views of the purpose of bankruptcy law will be Juxtaposed.
It will be argued that the legislative/judicial view was 'relatively

autonomous'! from the view held by bankruptcy law'!s customers, the

merchants. It will further be argued that the certificate of discharge
despite its holding different meanings for judges and merchants,

insulated the legal view from too violent a demand for reform by the

merchants.

I. The early 18th century trading communi and its attitude towards

the proper end of bankruptcy law.

a) An ideal type

It is not proposed to discuss the nature of an t'ideal type'1 in any

great depth. There is already a large sociological literature on the
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subjectz, and, through usage, the concept is becoming increasingly

3 4

familiar both historians” and to lawyers.

For our purposes, an ideal
type may be defined as being a construct that estabiishes that which

is distinctive about an aspect of social reality so that some explana-
tory objective may be realised.5

In setting up an ideal type of the early 18th century trading

community's attitude towards bankruptcy law, two objectives are
sought. Firstly, it will be demonst;'ated that there was a body of
people, *'merchan'l:s'., who shared a common concern about the state of
bankruptcy law. Secondly, merchant and legal attitudes towards

bankruptcy will be contrasted, and the latter shown to have been

'relatively autonomous! from the former.

To these ends, the first category in the ideal type will be
'merchant homogeneity! in the early 18th century. We will establish

that despite the fact that there were divisions within 'l:hé soclal
ranking of 'merchants'!', and despite the fact that merchants had a
fairly low level of self-consciousness as an identifiable group, they,
nevertheless, did share a sufficient level of homogeneity of experience
| and interests to identify t}_lem as a separate rank within the social
order of the early 18th century. |

Having established that there was a group of people ('merchants!)
who could be said to have held a common attitude towards anything, the
next category in the ideal type will be 'merchants! "attitudes towards
credit and debt. 'Here, it is argued that, as a result of the
existence of small and personalised trading communities, merchants

conceived a special, honour-bound relationship between debtors and
creditors.

This argument, in ﬁm, will help to élucidate the nature of our
next area of concern, namely, 'merchants' attitudes tom.»ra.rds the

purpose of ‘bankruptcy law'. In this section we will see how merchants



required thrée things from bankruptcy law. Firstly, they wished
bankruptcy law to redistribute the bankrupt's remaining assets

ratably amongst his creditors; secondly, they wanted to see the
fraudulent debtor punished; and thirdly, in conflict with .the judicial
view of bankruptcy, they desired a bankruptcy law that would award the

entirely unfortunate bankrupt his desert of discharge. Like the

judiciary, merchants saw humanity in bankruptcy law's provisions
relating to discharge. However, more importantly, they saw the possi-
bility of discharge as encouraging entrepreneurial risk-taking, and as
protecting the nation's trade from the loss of participants merely
through their ill-fortune.

Our next category, 'merchants! dissatisfaction with bankruptcy
law! relates to these mercantile fears that the nation's trade would
suffer unless deserving bankrupts actually, and assuredly, received

discharge. Merchants major dissatisfaction with bankruptcy law was,

then, the fact that creditors held an unfettered decision over

whether or not their bankrupt debtor should receive discharge. A
cloge examination of the multifarious reasons why merchants did not

trust creditors to base the certificate of discharge decision solely
upon the bankrupt's desert, will indicate the level of mercantile
interest in, and dissatisfaction withythe existing bankruptcy law.

We will see how it was this crucial issue of the purpose of the certi-
ficate of discharge that both separated and united mercantile and
judicial views of banicruptcy law. The certificate issue separated the
two views in as much as where the judiciary saw a question of humanity
or vengeance, merchants saw a matter of the bankrupt's desert. And it
united the two views in as much as without the existence of the possi-

bility of discharge, merchants could not have tolerated their contem-

porary bankruptcy law.

F



The final category, 'merchants! proposals for reform of bankruptcy law',
will help further to explain why merchants tolerated and used bankruptcy
law as it stood, despite the fact that they feared irrationality in
creditors!'! decisions over discharge. Because of their belief in a
special r'ela.tior;ship between debtors and creditors, merchants, like
judges, wished creditors to have a say in the discharge decision.

Unlike judges, merchants especially desired this decision to be
reviewable by an impartial Jjudge.

A close examination of the elements within each of these cate-
gories will furnish us with a model of the early 18th century mercantile
attitude towards bankruptcy law. This model will later be compared
and contrasted with the substantially different view of the late 18th

century, depersonalised trading community. It will also concretise

the socio-economic environment within which bankruptcy law functioned.

This, in turn, will provide the basis for a discussion of the
trelatively autonomous' nature of the Jjudicial view of bankruptcy,

from the view held by those who operated within, and who were subject
to this aspect of the law.

b) Merchant homogenei

Early 18th century merchants may be identified as having been a suffi-
ciently homogenous social grouping for us to be able to refer to
'mérca.ntile attitudes! towards bankruptcy law, or to a 'merchants?
cagse! for ba.n]a'up_t'cy law reform. Thié. is not tow claim that merchants
frequently shared common views over specific political issues, not is
it to ignore struggles within the social grouping of 'merchants?
whether bet;neen various trades hin a ltown, betweén geographical ly

diverse trading communities, between retail and wholesale trade,

between inland and overseas trade, and so forth:



The petitions in support of Wilkes in

the 17608 came from Bristol and Liverpool
as well as from the lesser merchants

and traders of London. Like the smaller
freeholders of the counties who resented
the growing power monopoly of the great
magnates, those groups recognised their
common interest in Wilke campaign to
reduce the authority of the ruling class
in govermment. It was rare that the
opportunities of politics and resentment
against tax changes, war policies or /'
falling rates brought merchants, /
tradesmen and freeholders together.
Usually their behaviour did fit the
vertical relationship of interest

groups. Bristol sugar, Liverpool
slaves, the East India and City

interests petitioned parliament as
need arose, or worked through the
great landlords, as the Leeds woollen

merchants g.id through Fitzwilliam and

Lascelles.

Merchants did, nonetheless, share common attitudes towards bankruptcy
law. As will be seen in later sections of this chapter: bankruptey

represented both a common risk and a common worry for mercha.nts..7

To avoid either reductionism or particularism, before discussing

mercantile attitudes towards bankruptcy 1é.w, 1t.1is necessary to
establish that there was indeed a social grouping in the early 18th

century sufficiently homogeneous to be said to have had shared atti-
tudes towards anything.

Certainly there was a group of people who earned their living by

buying cheap and selling dear, and, generally, it was this group that
fell within the ambit of bankruptey lawo:

»
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When dealing with an occupation whose
status was not specified by statute,
the courts applied four criteria of
trading: first, it must entalil both
buying and selling; second the
articles involved must be personal
chattels; third,‘ it must be a

"general way of merchandise"; and

finally, it must constitute the
means by which the debtor sought
hig living.9

This use of a legal as opposed to some more positive socio—-economic
definition of 'merchants' has its dangers in that it is possible that

the legal definition did not correspond with any real social grouping.

A comparison of William Cooke's lists and criteria for those who could
become ba.rﬂcruptm, with Dorthoy George's characterisation of London
trades“, suggests that the legal definition did identify a social
group. The fact that several of the trades mentioned by George
included some ménufaoturing, did not prove fatal to their inclusion in
bankruptcy law. Thus, for example, shoemakers, tailors and milline‘rs
appear on both Cooke'!'s and George's lists. Cooke noted that bankruptcy
legislation covered those who bought commodities to manufacture them

for re—sale12. Thus, in Chapman v. Lamgshiré13

sy & distinction was
drawn between a mere working carpenter and one who bought ti_.mber and
materials to carry on his trade. Only the latter could be bankrupt -
only the latter attempted 'to gain a livelihood by a credit gained on
an uncertain stock!'. 4 Whilst distinctions such as this may, along
with problems with statutory definitions of trading, have led to 'an

intolerable burden of interpretation on the courts of 1aw'15 y this

nevertheless represented a problem with the penumbra rather than the
core of the meaning of 'merchant'. Duffy is certainly correct in

pointing to the various absurdities thrown up in the legal definition
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of a merchant, and in pointing to the failure of the law to satisfy
the rationale of Blackstone for the inclusion or exclusion of an

occupation within the ambit of bankruptcy law:

It is clear that the excessive narrowness
of the statutory definition led to the
exclugsion of a host of occupations which,

increasingly as a result of economic growth,

both used extensive capital and were
Vulnerable to accidental los'.s.es“..16

Nevertheless, a sufficient correlation between the legally defined
'merchant' and actual 'merchants! subsisté for the use of the legal
term without reducing or particularising the history of bankruptcy

law. Alexander certainly found it possible. to use bankruptcy records
(and therefore the legal definition of traders) in tracing channels of

distribution amongst the 18th century retail trade_.17_

Although merchants uniquely fell within the domain of bankruptcy
law, it should be noted at this point that other groups had an

interest in bankruptcy law refom. Duffy refers to the iniquitous

exclusion of 'agriculture, [large] manufacturing, mining and transpor-

tation' '° from bankruptcy legislation and judgments. In a later

chapter we wil}.- see" how early 19th century barristers in commercial

practice, another group with a different interest in bankruptcy law,

joined with merchants in calling for reform of this branch of the law.19
One further note: the financial restrictions on who could become

a bankruptzo had an effect on the sor1_: of tradesmen who actually

became bankrupt and, relatedly, on the kind of tradesmen who were
motivated to campaign for bankruptcy reform. Thus, a final reservation

in talking of the _"merohants' case' for banki'uptcy reform: the merchants

concerned did not*éperate on a small scale and were frequently, but by



no means exclusively involved in some way with the richer overseas

trade.21

Having argued that a legal definition of 'merchants! is satis-

factory when talking of 'mercantile attitudes! towards bankruptcy law
or a 'merchants' case' for its reform, it is now possible to have regard

to the manner in which the case was put, and to the level of homo-

geneity amongst merchants.

If merchants de facto occupied a specific position in the 18th
century processes of production (namely, the distribution of goods);
they did not act as an organised pressure group in favour of collective

interests arising from this shared economic position. Marshall notes,

however, that as individuals merchants pressed for laws and for

gavernment policy in favour of merchant interests generally:

If the merchants were anxious to secure
political backing for their activities
in the s]:iape of a favourable foreign
policy they were equally anxious to
moﬁld public opinidn in their favour.
This was not, of course, a coherent
policy carried out by an organized dody.
It was rather the result of numerous
pamphlets written to recommend parti-
cular objects in which writer after
writer strove to make it appear that
some policy, likely to benefit the
particular merchant group whose

- interests he was upholding was also

in the.best interests of the nation.22

As will be seen, this was precisely the manner in which the merchants!
case vig-a-vis bankrﬁptby law emerged.

While the merpha.r}ts did not produce 'na.tional assoclations and

[ ]
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political f:Jrga:n:i.zad::'i'.on:s;'23 to promote their interests, they certainly
shared a homogeneity of interests at whatever level of self-consciousness.
This is manifest in their relationship with other social groupings and,

as will be seen shortly, in their inter-personal relationships and

shared belief-systems.

According to Tigar, in his account of the rise of the bourgeoisie

and of a legal system relevant to its requirement324, by the beginning
of the 18th century merchants had long occupied a specific rank in
society. In not as a national organisation, then certainly in their
various localities, merchant communities had wrestled with landowners
to gain charters for their towns offering substantial self-govermment
and their. own 'law merchant! 22 Tigar offers an explanation as to

how, by the late 18th century, merchants had ceased to be a 'middle

rank! in the feudal order and had become the dominant 'class!.

This idea of merchants as occupying a specific rank in early 18th

century society is also borne out by Morris who refers to !'the
language of 'ranks! and 'orders! which belonged to the writings of

Gregory King, Daniel Defoe, Archdeacon Paley and Edmund Burke! as

opposed to the situation after 1780 when tthis language was slowly

26

replaced by the language of class!?. Similarly, Hobsbawm refers to

merchants post 1750 who 'recognised themselves increasingly - and
after 1830 generally - as a 'middle class', and not merely a 'middle
rank! in s«:ciety'....z7 Indeed, it will be demonstrated in a later

chapter28 that the notion of the status of being a merchant was not

L [ ] L ] - -

entirely in decline by the early _1_@ century: this status could be
ritually removed or reinstated.

Barly 18th century merchants, then, represented a rank in their
society. They stood apart from landowners from whom they had claimed
town charters; into whose ':l::anks' a minority of successful merchants

could rise as 'gentlemen' 29; and with whom thejr entered into-
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'relations of clientage and dependency'3o

that may, as Thompson
suggests, have denied them political power, but nevertheless maintained
their ranking in society.

The view of merchants as a stratum in society did not arise

solely because of their relationship with landowners. Thompson

discusses the price-fixing arrangements' over grain fought out between

o1

plebeian crown and gentry Justices of the Peace.” The former are

shown to have had traditional perceptions of a duty on Justices to
ensure a morally fair price for grain, especially during time of
dearth. This conflicted with the grain merchants' 'political economy!
by which price should be determined by supply and demand. In the
plebeians! hostile relationship with merchan‘tssz,_ mercﬁants were again

forced into the role of being a separate status g:l:'oup.53

Merchants, then, held a specific position within the productive

processes of the early 18th century. They 'Bhared and campaigned. for

their common interest not as a fully self-conscious and nationally

organised class, but as individuals or as local communities occupying
a rank within the social oxrder.

 ial

As indicated, merchant homogeneity occurred not only through

merchant relationships with other social strata, but also through
merchants! inter-personal relationships and shared belief-systems.34
Seldom is this more apparent than in mercantile attitudes towards
credit and debt.35 Discussion of these attitudes will further enhance

the view of merchant homogeneity and will help to establish merchant

attitudes towards, in particular, bankruptcy law.

= e o e - et

¢c) Merchants' attitudes towards 'diri-edit .and 'd*e.bt

As we know, early 18th century judicial perceptions of bankruptcy law

included a structural principle by which a special relationship wag
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36

seen between debtors and creditors. To a large extent, this

judicial notion coincided with mercantile attitudes towards the debtor/

31

creditor bond. Since English society in general, and the merchant
ranking in particular, was 'shot through with -credit'’° - this special
relationship based upon the debtor/creditor bond has enormous signi-
ficance in the explanation of early 18th century merchant homogeneity.
For the 18th century tradesman, credit was 'an essential piece

of his trading equipment'39. His credit, in turn, depended upon his
reputation amongst his fellow tradesmen based as much upon his
experience and success in past trading ventures as upon his perceived

40

general trustworthiness. Thus, Defoe referred to credit as 'the

life and blood of his trade ... in a word, his fame! .41

2 .
We have alreadyf’ and will aga,in43 allude to the importance of

reputation in 18th century trade. - A century earlier, Shakespeare was

clear about the crucial role of 'fame! in his contemporary social

structure:

He that filches from my good name,

Robs me of that, which not enriches him,

and makes me poor indeed.M

In the early 18th century, the link between credit and reputation was

well=-known:

Money has a younger sister, a very
useful and officious servant in trade...
Her name in our language is called

Credit, in some countries Honour...45

Pocock argues that the special, honour-based relationship between

debtors and creditors that permeated 18th century merchant soclety



as did the multifarious interconnections of borrowing and lending, is
explicable with reference to Augustan notions of civic identity.46
This special relationship (a. concern with other's 'good opinion') was
founded upon a belief that only with this form of personal relatedness
could those engaged in trade consider their pursuits as 'real! and

tvirtuous' as those who owned land or 'real [gic] property!.

Furthermore, the importance of honour and reputation amongst
early 18th century trading communities also relates to the fact that
these communities were small and highly persona.l.47 George found that
the communities both attempted to protect their identity ('corporate
towns aimed at excluding newcomers from exercising trades or handi-

crafts'°), and that they maintained a high level of integrity:

«es trades had their own customs,
their own localities, often 3

distinctive dress and much corporate
spirit (shown for instance in the

customary obligation to attend the
funeral of a fellow workman)49

Richard Clough's evidence about his own bankruptcy to the 1759 Select

50

Committee on the Bankrupt Laws”  suggests that county rivalry was

strong. Clough was sent by York corporation to trade in Manchester

where he became bankrupt. The Lancé,shire creditors, he claimed, would
not grant him a certificate of discharge on grounds of county pride.
Clough was, or at least felt himself to be, a member of a separate
trading community,”)

This emphasis on honour in the debt bond is not to say that
merchants were unqoxicerried with making a profit by lending or, indeed,

from borrowing capital. When capital was lent or borrowed by 'traders52

however, a personal and honour-based bond existed over and above any



legal obligation to repay the loan. This inter-merchant relationship

and shared belief helped to recreate merchant homogeneity:

[honour is] a nexus between the ideals
of a society and their reproduction in

an individual through his aspiration to

personify them. )3

In a complex of small and personal (but interconnected54) trading

communities, where credit was essential, and where credit was deter-
mined by a tradesman's reputation and honour, it is not surprising
that mercantile attitudes towards credit and debt should be based

upon a shared belief in the existence of a special relationship between
creditors and debtors. This idea of a special relationship between
creditors and debtors not only helps to identify homogeneity amongst
merchants, it also helps to explain mercantile attitudes towards,

gspecifically, the purpose of bankruptcy law.

d) Merchants! attitudes towards the purpose of bankruptey law

Early 18th century merchants shared a belief that:

The common end of all the laws relating
to bankrupts, is to discover and collect
the estate of the debtor, in the best
and speediest manner, in order to make
an equal distribution of it among all
the creditors, in proportion to every
man's debt, without respect to the
artifical distinction ofsgebts.of a

higher and lower nature.



The redistribution of a bankrupt's remaining estate, rate and rate-like

amongst his creditors, was also an end for bankruptcy law explicitly

stated by legislators and judge356. Where merchants and legislators/

judges parted company was in their respective attitudes towards the

bankrupts themselves.
As shown, early 18th century legislators and judges perceived

bankruptcy law as an element of the criminal law. Judges saw all
bankrupts as culpable, all having committed a 'manifestly fraudulent'
act of bankruptcy. Of concern was the harm done to creditors and to

the nation's trade, not the infention of the debtor prior to his
bankruptcy.

Whereas lawyers were morally outraged by any bankruptcy, merchants
knew that their profession was precarious and that 'such is the
uncertainty of human affairs and especially in trade, the furious and

outrageous creditor becomes bankrupt himself in a few years, or
5T

perhaps months'. This reasoning in part accounts for pamphlets by

merchants, or on behalf of the merchants! interest, calling for some
effective means of distinguishing fraudulent from unfortunate
bankrupts so that the law could act 'to encourage honest men, and to
punish knaves® .5 8 Merchants knew on the occasion of a bankruptcy that
there but for the Grace of God they too went....5 7

Merchants! views of fraud are discussed at length in a later

chapteréo; however, mention might be made at this point of their

views as to what constituted a non-fraudulent bankruptcy. Holdsworth

cites the 16th century H.Brinklow's reasons for a merchant failing.

These included,'loss of goods,... fortune of the sea, evil servants,

evil debtors, ... [and] fire',°! By the 18th century, many merchants

were blaming wars and storms for calamities in overseas tra.de.62

Those retailers who had credit enough to be liable to the Bankruptcy

63

Acts “, did not become bankrupt, according to Defoe, so much because



of fraud, but because of negligence, overtrading, taking and giving

too much credit, having a badly placed business, an ill-chosen stock,

not tolerating customers' foibles, living too well, or marrying too

young.64 Wyndham Beawes summed up the merchants! opinion:

Mr Savary says that the failures of
merchants oftener proceed from
ignorance, imprudence and ambition,

than from malice and designé and 1
5

am entirely of his opinion.

Now, the merchants' calls for the separation of fraudulent and unfor-
tunate bankrupts did not solely arise because of the knowledge that a

creditor to one bankruptcy could later find himself as the bankrupt

to another. Merchants, to some extent, concurred with lawyers in

seeing the certificate of discharge as a humanitarian device.

However, as we shall see, humanitarianism was a matter of secondary

concern to the merchants, whereas it was the sole basis for the

certificate provision in the eyes of the lawyers.

Compassion for one's debtor was for Defoe 'a debt of charity due

from all mankimd to their fellow creatures? .66 Another author

dwelled specifically on the certificate of discharge: !'the humanity
of this provision, is and ought to be, a prejudice in its favour! .67
Later this pamphleteer advocated that 'an honest man, who, either by
losses or a gradual decay of his trade, is reduced to the proper

68

object of compassion!. Compassion was reserved for unfortunate

bankrupts.
In 1760 a most practical pamphlet was published under the
pseudonym Nomius Antinomos calling for fundamental changes in

6 ;
bankruptcy law. ) Despite his pragmatism, Antinomos also placed much

weight on the humanitarian aspect of the certificate of discharge.



The unfortunate bankrupt, he states, 'may be a worthy object of our

70

regard and pity!'. Later he exclaims thow cruel ... ever to keep a

living man in his grave! .71
90 too did dictionaries of commerce, full of practical guidance

for merchants, advise that honourable behaviour towards one's bank-

rupt debtor should include positive concern for his welfare:

A man in trade, though standing himself
secure, should have a benevolent concern

for those who miscarry, and instead of
scheming the destruction of others,

should stretch out the arm of assistance

to those who would follow his wise and
industrious example.72

Postlethwayt is here actively advocating a special relationship

between merchants over and above legal bonds and the mutual desire

for profit.

Merchants, then, wanted fraudulent and unfortunate bankrupts to
be separated. They feared their own bankruptcies, and they agreed

with judges that the certificate of discharge could be offered as a
humanitarian gesture. Merchants, however, only wanted certificates
to be awarded to deserving and honest bankrupts. While Jjudges saw
only fraudulent bankrupts - merchants could also see fair bankrupts.
Only the latter deserved certificates. The former, having broken
their bond of honour with their creditors, deserved the harshest
treatment. Antinomos explained that: 'one bankrupt may be a worthy
object of our regard and pity whilst another, as being a villain, may
deserve a gi‘l::"t:;e'l:'....73 Pamphleteers were careful to distance theii:'

calls for the laﬁndering of unfortunate bankrupts from their views of

fraudulent bankrupts: 'l neither am, nor would be thought hereby, s

favourer of fraud, or the escape of evil meﬁ. 14



The fear of their own failing, and their desire to offer compassion

towards deserving bankrupts were not the only reasons why merchants

called for notice to be taken of the plight of unfortunate bankrupts.

Having appealed for humanity towards honest bankrupts, the author of

Considerations upon Commissions. ..75 continued:

Indeed, considering this matter merely
in a political view, it is wisdom in a
nation, whose prosperity depends upon
commerce, that the law should be as
favourable as possible to unsuccessful
adventurers, and that there should not

be insuperable difficulties in the way

of a man's setting up aga.in.76

Destroying the trading capacity of an honest trader who broke through
misfortune was held not only to undermine that individual regardless

of his deserts, it was also said to be counter-productive for the

nation'!s trade.

In the first place, underlying much of the merchants! case for

reform of, and therefore their attitudes towards the purpose of
bankruptcy law, was the especially unstated fear that if the risks
involved in perfectly honest trading ventures were too high, then the
particularly perilous overseas trade may have been threatened. |/

This fear helps to account for merchants! chagrin that creditors had
the power to grant or to withhold certificates of discharge without any
check that they had based their decision on the bankrupt's desert.78
The fear remained largely unstated because merchants would never admit
to a connection between their m trading and the speculative

practices of stockjobbers and the 'monied interest! whom merchants say

little short of being i‘_raudsters..79
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According to J Cohen's assessment of 18th century bankruptcy law, 0

far from fearing that bankruptcy law would stifle business risks,
merchants would have seen bankruptcy law as encouraging daring

ventures. Cohen has argued that:

... the absence of a general law of

incorporation until the mid-nineteenth
century meant that bankruptcy s_erved as

a curious form of surrogate for

corporate limited 1iability...C)

This attempt to 'write history backwards', to explain past events in
terms of future events,82 leads Cohen into difficulties. Nevertheless,

with important reservations, there is some truth in his statement.

He has two lines of argument.

Firstly, Cohen argues that there is a parallel between 18th

century bankruptecy and later limited liability companies in that in
both cases, only 'businesses!' could benefit. He fails, however, to

distinguish between the fact that bankruptcy was for traders alone,

whereas 1imited liability companies were and are for traders and
manufacturers, as well as allowing for the possibility of a trade in

shares so abhorrent to 18th century tradesmen. PFurther, there is the
failure to separate the two different kinds of limited liability. A
certificate of discharge limited liability by freeing a bankrupt from
all debts accrued prior to the bankruptcy. This left the former
bankrupt with nothing save any allowance he might be entitled to
because of statutory p:mwisﬂ.«:m.a3 Incorporation, alternatively,
1imits liability to assets tied up in the specific unsuccessful
business.84 Nevertheless, the possibility of discharge did, as Cohen

suggests, offer at least the opportunity for a businessman who had

broken to have his slate wiped clean, and for his 1iability thus to
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be limited, albeit to everything he owned at the point that he
became bankrupt.

Cohen's second argument that bankruptecy was an early surrogate
for limited liability is based upon the claim that the 'customary
justifications! for both forms of limited liability are similar:
... to facilitate mutual credit and to encourage the taking of

enterprise risks-'85 This claim is based solely upon a passage from

BlackstoneeG, and upon an assumed present-day conventional wisdom.

Only with an important and fairly damning proviso, however, can the
'commercial advantages! of the two forms of limited liability be said
to be similar. This proviso. is that the uncertain consequences of a
bankruptcy while the certificate decision lay in the unfettered
discretion of 4/5 in number and value of the creditors, did not offer
any substantial 'commercial advantage! to entrepreneurs unless they

were fortunate in their original choice of creditors, or unless they

were fraudulent people prepared to acquire fictitious creditors and a

87

'sham! bankruptcy. Merchants pleaded for these 'commercial

advantages' at the time at which Blackstone was writing - they did
not already have them except on the basis of good fortune or fraud.
Thus, the 'limited liability! offered by bankruptcy law was itself
limited in usefulness when an entrepreneur weighed up the risks
attached to entering a line of business.

As for Blackstone, his position is, in fact, unclear. He could
have been idealising the law as it stood, assuming that creditors

de facto rested their decision over the certificate on their bankrupt

debtor's culpability. Alternatively he may have entered into the
spirit of the merchants' case and, between the lines of his description
of bankruptcy law, have been calling for some rational decision-

making process over the certificate of discharge that ensured that the

unfortunate, and that only the unfortunate, received their desert of g
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certificate of discharge, Certainly he, unlike the judiciary who saw

only the fraud in the inevitable act of bankruptcy, could conceive of a

blameless insolvency:

eeo if by accidental calamities, as
by the loss of a ship in a tempest,
the failure of brother traders, or

by the non-payment of persons out of
trade, a merchant or trader becomes
incapable of discharging his own debts,
it is misfortune and not his fa.ul‘t.88

" Whether, as Cohen suggests, to improve the already low risks in

failure, or, as seems more likely, to prevent risks of failure being

such as actually to discourage adventurous trading schemes, merchants

wanted bankrupts to receive their just deserts for the benefit of the

nationts trade.

In the second place, again underlying the merchants! view that

one purpose of bankrupicy law was to offer discharge to, and only to

unfortunate bankrupts, was the argument that this was not only
humanitarian but also politic in that England was increasingly relying

upon trade for its subsistenceag, and that it could ill-afford to lose
individuals who 'have been the nation's darling ‘tra,ders.'90 One often
expressed fear was that too harsh a bankruptcy law would and did drive
people abroad rather than face the consequences of their i‘:a.:l.lu:c-ei.9‘I
'Antinomos'! warned against losing to English commerce the skills,
overseas connections, inventions and secrets of unfortunate tra.desmen.92
Rather than maintaining so punitive a law as to force honest bankrupts
abroad, he argued: 'I should rather think that the well wishers to this
country would set about cont;n'iving how to bring back those who are
already gone.'93 Not only was it folly to make them flee the realm,

but English trading ambitions may have been further harmed by honest
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bankrupts escaping 'even to our rivals and our ener::nies'.%r

One pamphleteer offered a moral tale concerning bankruptcy law!s
alleged effect of forcing abroad honest traders who broke through
misfortune. It contains elements of both the loss to England, and the
potential gain to rival nations arising from this effect. A 'very

considerable serge maker of Taunton! was compelled to 'retire beyond

sea' for fear of the consequences of his bankruptcy.95 The serge

maker related to the author:

.o Of large offers made him to settle
in a neighbour nation; but the
Government advised thereof, recalled

and pardoned him, whereupon he
presented the King with a piece of

serge, the finest in its kind I ever

96

have seen.

No such power rested with 'the Government! in the 18th century
suggesting that this story is, in fact, a parable.97

This author, however, was not ignorant of the certificate provi-
sions in the Act of 1706...98 In making another point sbout the effect

on creditors when bankrupts fled abroad, he displayed his high hopes
for the success of the certificate of discharge in offering creditors

the opportunity of recovering at least some of their debts from their
bankrupt debtor:

The prospect of liberty afforded by
the Act will prevent persons from
transporting themselves and estates

whereby creditors lost the whole of
their debts.””
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As we draw away from the 1706 Act, merchants are seen to have less
confidence in the certificate offering liberty for honest bankrupts
(with all of tile advantages this brought) whilst the certif;cate
decision lay in the hands of iInterested parties, the creditors.
There is certainly evidence that bankrupts were in fact driven

abroad for fear of perpetual imprisomment and/or incapacity to trade.

Clough and Fish stated to the 1759 Select Committee that:

« o« Many bankrupts have been obliged
to go abroad on account of hardships

they labour under by the bankrupt laws...
the witnesses both say they would have
gone abroad if they had no families;

and that they had heard of bankrupts

going abroad to set up manufactures.mo

There are enough recorded cases on the act of bankruptcy of 'departing

the realm! to suggest that this occurred with scme frequency.101
Merchants were not only distressed that former 'darling traders®

could be lost to English commerce because they were forced abroad;

'darling traders' who failed could also be lost if their creditors,
in refusing to grant a certificate of discharge, decided to leave

their bankrupt debtor imprisoned, ever liable to be imprisoned, or

simply u.ncredi’cwc::arth:)r.102 Merchants were clear that 1life imprison-

ment of an honest bankrupt at the caprice of his creditors!

inhumanity was extraordinarily cruel and 'a punishment which the Law

103

of England inflicts on scarce any criminal!. Not only cruel, this

'punishment! was also contrary to the nation's interest. In prison,
an honest tradesman was said to be corrupted, learning 'the most
wicked arts of knavery and cheating! .104 The imprisoned fair

bankrupt was a discouragement to merchants acting with honour, he was:
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corner, or rot out the remainder of his

years in prison and there no doubt

repents of his honesty for life :;3.:£"|:er..105

Even if honest bankrupts were released from gaol, their skill could

still be lost to England's trade, their being 'so dis-spirited and

depressed, that they seldom [gain] a reputation or afterwards [thrive]

in the worid! .106

So, merchants saw bankruptcy law as having two proper purposes.
First, it should redistribute the bankrupt's remaining estate amongst
his creditors; and second, it should separate the fraudulent from the
fair bankrupts and offer discharge to, and only to, the latter. The

fraudulent bankrupt should be punished at least by not being allowed
to re-enter trade. The honest bankrupt should receive his desert of
g certificate of discharge. The reasons behind merchants calling for

the discharge of fair bankrupts included: a fear held by most merchants

that they could become bankrupt themselves one day; a concern with the
welfare of fellow, honourable tradesmen; a perceived threat to the

nation's trade should the legal risks be too high for adventurous
trading; and a fear that the nation's trade would suffer if 'darling?
but unfortunate tradesmen were put out of circulation, and if some
actually felt forced to trade from a rival mercantile nation.

Whereas lawyers saw only humanitarianism in the certificate provisions,
merchants could also see the potential for a bankruptcy law that would
offer both a safety net for deserving individual tradesmen, and a
means of benefitting positively the nation's commerce. This potential,
however, could only be realised if the certificate decision was based

upon a bankrupt's culpability, not upon the caprice of his creditors.
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e) Merchants! dissatisfaction with bankruptey law

From the 1706 Act onwards, it was prima facie up to creditors to

decide whether or not their bankrupt debtor should receive a certifi-
cate of discharge. Until four-fifths in number and value of the

creditors had signed the certificate, the later hurdles of the

Commissioners! and the Lord Chancellor'!s confirmation and allowance
could not be approached. Whether bankrupts received their deserts as
being fraudulent or honest men, thus lay entirely in their creditors'

hands. One author's claim that creditors were the 'only competent
,judges'107 of their bankrupt debtor was, not surprisingly, a rare
voice amongst 18th century merchants. For the most part, merchants
believed that the non-judicial nature of the certificate decision
threatened their ends of punishing all fraudulent bankrupts, but
rewarding all honest bankrupts. An honest bankrupt might flee abroad

or turn to fraud rather than 'await the capricious humour and inclina-
tion of his c::-edj.to::-'.108 Consequently, the merchants'! major
dissatisfaction with bankruptcy law was the fact that the certificate
decision was arbitrary whilst in the control of créditors. This
belief militated against any desire for self-regulation on the part of
merchants.1o9 They argued that judges should be entrusted with what

should be a !'judicial'! decision.

It was precisely this dissatisfaction that lay behind Steele's
description of the state of bankruptcy in the Spectator, a paper whose
contributors were not renowned for their immoderacy: 'nothing... can be
more unhappy than the condition of bankruptcy! .110 The bankrupt, who

relies upon his creditors for fair treatment, 'cannot but look upon

111

himself in the state of the dead!. The creditors who have been the

victimg of his bankruptey, Steele continues, are his judges. Enemies,

not friends, they may fofget that it could be they who are undone, and
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they exact revenge upon their hapless bankrupt debtor regardless of
the merits of his case. They have possession of not only the remainder

of the money that they lent him, but 'even of everything else, which

had no relation to it.'112

Another author accused creditors of publicly denouncing their
bankrupt debtors to !'justify their own hard usage and [to] throw a

vell over their own faults! .113 He declared that:

.+« dajly experience evinces that the
confinement of a man for debt, does not
depend so much upon the real defect of

the debtor, as upon the temper and the
disposition of the cred.:l.tor.114

A third author stated that creditors who refused certificates were not

so much concerned with the money they had lost:

.o but the gratification of some other
itch when they thus pursue particular

men, and whole families to utter ruin

and destruction.115

When merchants enumerated the various 'other itches! or improper
motives that drove creditors to refuse certificates to honest bank-

rupts (regardless of humanity, the bankrupts' desert, and the harm

to English commerce), most commonly cited was the view expressed by

Steele“s"that revenge kept discharge from honest bankrupts. Doudbting

the success of the certificate of discharge in freeing fair bankrupts,

'Antinomos! asked creditors:

Where is the liberty of the poor debtor...
1f when he has given up his all, you be

allowed still to hold him through mere
revenge?117
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In his evidence to the 1759 Select Committee, John Fish implied that

revenge was largely responsible for the fact that since 1757 there had

been 590 commissions of bankruptcy”e, but only 285 certificates of

discha.rge.119 As we know, merchants of this period considered that

most bankruptcies arose through misfortune or improvidence rather than

120

through fraud. Fish believed his own predicament to have been

brought about by his creditors' revenge:

.+« he has been a bankrupt about nine
years, and has not yet obtained his
certificate, notwithstanding that he
has conformed to all that is required
by the laws of ba,nkruptcy.121

Revenge was not the only improper ﬁotive of creditors over the
certificate decision that merchants saw as frustrating the certificate's
potential of separating the fraudulent and the unfortunate for different
treatment. Merchants noted that if creditors were in the same line of
trade as the bankrupt, it was in their interest to keep him from

122
recommencing trade in competition with them. We have also seen

how county rivalry could keep a certificate from an honest bankrupt_123
A fourth improper motive was that of keeping a bankrupt in gaol so that
he did not have the legal capacity to testify against his creditors

on other matters. The 1759 Select Committee heard just such a case.
Having pondered at length over the facts of this case of g bankrupt
described as !'Just and honest'124 by his assignees in bankruptcy,125

the Committee concluded that:

.o+ the only creditors that oppose the
bankrupt's certificate are 'l:he managers

of The Royal Family Privateers [a ship];

who were ‘the original and only cause of
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his bankruptecy, by the unwarrantable
detention of all of his property in

their own hands; those very managers
who threw him into prison, and still

detain him there upon the aforesald

. 126 -
two fictitious causes of action. e

Creditors, it was thought, sometimes also withheld certificates in the
hope of being bribed to sign them. The Select Committee took evidence

from Thomas Bell and James 01:'|".Ve::"| el who claimed that:

.+« the reason why they have not
obtained thelr certificates is because

they would not each of them give the
principal creditor... £50 for

signing. 128

The awareness that bribery may have been necessary to secure a certi-
ficate would have encouraged traders who were about to fail to act

frandulently in either concealing some money, or placing some in the
care of a friend. The fact that these were capital criminal offences

would have been little deterrence because, amongst other reasons,
creditors proved reluctant to take out prosecutions that could lead

to the death of their bankrupt debtor. <’

Merchants thus argued that the improper motives of creditors
over the certificate decision not only denied honest bankrupts their

deserts, they also reassured or even encouraged fraudulent bankrupts:

oee 1f the unfortunate were separated
from the guilty, if none but criminals130

and cheats were punished with imprisonment,
a prison would appear more terrible to
them, they being now kept in countenance

by the company of honest meni..‘lz“l
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The decision over the certificate being left to the creditors also
allowed for the specific fraud of 'sham! bankruptcy where the

tereditors! were in fact friends of the bankrupt who falsely swore

debts so that they could later grant a certificate to the bankrupt.

This form of fraud was, as we shall see, a major worry amongst

132

merchants in the late 18th and early 19th centuries. Nevertheless,

mention of it here helps to explain one author's conclusions as to the
effect of creditors deciding upon the certificate vis-a-vis the

encouragement of fraud. The granting to creditors this decision, was

said to be:

-+ S0 great a discouragement ,to honesty
that 'tis greatly to be feared some of

that denomination [bank:mptsj being
sensible of the disposition of those

they had to deal with, have made con-
cealments to maintain themselves in

prison and to satisfy the craving appeti-

tes of designing creditors; or procured
fictitious ones to make the number and

value required; choosing rather to run

the risk of being hanged than the more
terrible death of starving in prison

and seeing their families brought into
the utmost <1J".s‘|:res.s....133

So, according to merchants, while the certificate decision lay with
creditors, honest bankrupts often failed to receive discharge because
of their creditors' improper motives, and dishonest bankrupts were
encouraged either by suffering similar treatment to fair bankrupts134
or by actually having more chance than the fair in obtaining discharge,

albeit by illegal means. Merchants were all the more dissatisfied

with creditors' power over the certificate in that neither the
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Commissioners nor the Lord Chancellor could consider a certificate
until t'after four fifths in number and value of the said creditors
shall have signed the same'.135 This percentage was said to be too

high because it usually allowed one or two creditors to control the

certificate decision regardless of the wishes of the other creditors.

136

The author of Proposals for Promoting Industry... specifically

mentioned the merchants! distrust of this provision:

L

+++ this often left [the bankrupt] to
the mercy of a very few or one single
rigid creditor, and made his liberty
and freedoxfllﬁf settling again, very

uncertain.

The author reminded readers that the creditor who refused to grant a

certificate was not:

.« Obliged to give any reason for so
acting, being accountable to mne but
God for any unreasonable severities
towards the bankrupt; though [the

bankrupt] had satisfied the Commis-
sioners, and so great a majority of his
creditors, consenting to sign his
certificate, were of the opinion he

had done all that an honest man ought
to do.138

Again the fear was substantiated by the experience of those bankrupts
who gave evidence to the 1759 Select Committee.139 Edward Creen

stated quite simply that: !'... as the law now stands, too great a

power is lodged in one or two creditors. 140 John Fish, the bankrupt

of nine years standing, was keen to inform the Committee that only
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two of his creditors (who were also his assignees in bankruptcy)
perpetually refused to sign his certificate of discharge, 'in conse-
quence of which he is liable to be arrested every day, and is thereby

141

incapable of gaining his livelihood!'. Similarly, Samuel Higgins!

chief creditor, also his assignee in bankruptcy, ‘'has refused signing

his certificate, without giving any reasont .142

The creditors! not having to give reasons for their decision to
grant or not to grant a certificate, noted by Higgins and the author
of Proposals for Promoting Industry..., was another area of dissatis-
faction felt by merchants towards the existing certificate of discharge
provision. There was neither a check by any judicial body on
creditors! reasons for refusing certificates, nor, in the absence of

creditors having to offer reasons for their reticence, was there even

any question of their fellow tradesmen pointing to unsatisfactory

justification for their treatment of their bankrupt debtors. Merchants'

preference that 1f creditors had to have a say in the certificate

decision, they should be forced to give reasons for their decision,

further differentiated mercantile from legal opinion about the certi-

ficate of discharge and bankruptcy law. For merchants, creditors

should explain how they were giving bankrupts their desert. For

lawyers, since the certificate was merely a device available for
creditors! beneficence, there was nothing for creditors to explain

about their decision: either they did, or they did not wish to display
humanitarianism.

Had the certificate decision been conceived by judges to have

been a judicial decision, they would have been distressed by the

absence of natural justice in that creditors did not need to give

reasons for their deeision. Merchants were dissatisfied by the lack

of this aspect of natural justice, as they were by the lack of another

basic tenet of natural ';jﬁstice that 'no-one should be a Judge in his

iy



82

cause' ..,143 Merchants attacked a situation whereby creditors 'become

144

merciless judges in their own cause!'. The judges! lack of concern

over the absence of the 'nemo judex' rule further underlines the fact
that judges saw the certificate as a matter of creditors! humanity as
opposed to creditors! Jjudicial decision based upon the bankrupt's
culpability.

In 1761, Beawes regarded the certificate decision being in the

hands of creditors with the same digdain as Steele had done half a

century earlier:

Acts of beneficence are not to be
expected of creditors, whose losses

generally sour their tempers and

keep their resentments warm against
the unhappy occasion of [their
debtor's bankruptey], even to the
extinction sometimes of humanity,...

philanthropy is almost lost among us...
the unfortunate man is now equal
shunned with the infected one...145

Despite his description of the granting of discharge as an act of
beneficence, Beawes clearly saw a proper end of bankruptcy law to be
the release of unfortunate bankrupts, but the ﬁunishment of fraudulent
(tinfected') bankrupts. Despite exhortations by fellow merchants to
differentiate the fair from the foul bankrupts - on losing money,
creditors' tempers were said to be such as to deny the potential of
the certificate to give bankrupts their deserts and thus to benefit
Emglisﬁ trade. Merchants! major dissatisfaction with bankruptcy law
in the early 18th century, and consequently the area in which they

most pressed for reform, was over the question of creditorst powers

over the certificate of discharge.
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Not surprisingly, merchants pressed for there to be some judicial con-

trol over the certificate of discharge.. Not all merchants wanted

creditors to have no say in the granting of certificates. The author

146

of the 1707 pamphlet Remarks on the Late Act... (who, as we have

seen, had higher hopes than most later writers for the success of the
certificate device in freeing unfortunate bankrupts147) actually
advocated that three parts in four, rather than the existing four parts
in five of the creditors should be able prima facie to decide upon the
~ granting or withholding of the certificate. In making a demand for
such a marginal change in the law (a difference of one in twenty

creditors in number and value), this pamphleteer appears implicitly to

be accepting the power of creditors over the certificate. However,
whereas by law, the Commissioners and the Lord Chancellor could only

consider a certificate that was already signed by the requisite number

of creditors, this author submitted that there should be an appeal

available for an undischarged bankrupt to !'the Lord Chancellor, Lord

Keeper..s Or ... to two of the judges, or a trial at law which [should]

be i‘ina.'.l.'...“Jra Consequently, this author wanted the certificate to
depend upon the bankrupt's culpability. Creditors would be accountable
in court for their motives in keeping a certificate from a bankrupt.
Other pamphleteers sought to remove entirely the power of creditors
over the certificate. One author argued that England should follow the
example of the Dutch Chamber of Insolvency and use tradesmen other than

the actual creditors to determine the granting of certificates. 4’

This power with creditors was said to deny bankrupts their deserts and

to lead to fraud::
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Certainly therefore indifferent and

disinterested judges, well versed in

trade, are the properest persons to

. O
be intrusted with such authority. 1

Further to ensure that a judicial decision occurred over the question

of the certificate, this author advocated an 'appeal to the Lord

Chancellor in a summary way! .151

Merchants, then, argued that creditors should only have a review-

able decision over the certificate, or that they should have no decision
over it at all. Some argued that certain kinds of fraud should debar

a bankrupt from any hope of a certificate.15 2 One author revealed

his own conception of trading morality in the kinds of 'fraud' that he

recommended should be such as to keep a certificate from a 'bankrupt.153
These included: removing boocks or stock from one's place of business,

not keeping proper accounts prior to breaking over g legally defined

amount, and also (revealing once more mercantile distrust of finance

capital) stock-jobbing, underwriting insurance policies or holding a

monopoly.
Antinomos argued that another reform in bankruptecy law, which

would help to ensure separate treatment for honest and fraudulent

bankrupts, would be the employment of different labels for each kind

of bankrupt:

We should... make use of a more general term,
without affixing ignominy, or insinuating
a request of pity, and call all persons
indefinitely, who break bank, or stop
payments, insolvents.

The two species of Insolvents, the
-good and the bad, we may distinguish by
the naﬁés; for 'l:he: firsf sort, of compounder

or distributor: and as the word bankrupt is
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odious to the law, and through its means
has been stigmatised with infamy by
general acceptation, we should leave

that, in its reputed sense, for the
154

second.

-Antinomos then went on to describe how in France and Holland the
bankrupts'' names were posted in public places,155 while the

'compounders! were treated with 'temperance of justice, secrecy of
their affairs, and a confident benevolence, that imitates f:r:'ienclsh.i.p...."|5 6
This author, along with merchants generally, sought a way of reforming
bankruptcy law so that the unfortunate and the fraudulent bankrupts

could be distinguished for separate treatment.

In the next section of this chapter, the ideal type of the early 18th

ce rtury trading community and its attitude towards bankruptcy law will
both be summarised, and will be compared with contemporary legal atti-
tudes towards bankruptcy law. It will be seen that these two sets of
views were 'relatively autonomous' from one another, and that the

certificate of discharge, despite its having a different meaning for

merchants and for lawyers, provided sufficient common ground for
merchants to tolerate the law as it stood, and, correlatively, for

Jjudges and legislators to maintain the law as it stood.

II. The early 18th century legal view of bankruptcy law as being

----- - ar - '

relatively autonomous from the contempor:a mercantile view

rrrrrrrrrrrrrrrr

a) The conflicting merchant and legal views of bankruptey law

‘1‘ I

Merchants, as defined by the Bankruptcy Acts, existed ag a social

ranking in the early 18th ceh:l:u.'qr_ and shared a common interest in the
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state of bankruptcy law. Bankruptcy law was important to merchants for
whom credit was essential both for their trading and for their honour-
based inter-personal ties. They saw bankruptcy's ends to be the
redistribution of a bankrupt's remaining assets amongst his creditors,
to free unfortunate bankrupts from past debts, but to deny discharge
so as to punish fraudulent bankrupts. Traders were keen that honest
but unfortunate bankrupts received their desert of discharge for
various reasons: they feared their own bankruptcies, they approved of
humanity towards fellow tradesmen, and they were worried that English
commerce would be harmed either if entrepreneurial risks were set too
high, or if honest tradesmen were kept from contributing to the nation's

wealth through incapacity to trade, imprisonment, or through being
forced abroad even to a rival trading nation.
Mercantile dissatisfaction over the state of bankruptcy law

arose because merchants feared that while creditors held the certificate

decision, their improper motives would prevent the separation of unfor-

tunate and dishonest bankrupts so that the former, and only the former
would receive discharge. Consequently merchants argued in favour of

some judicial control over the certificate decision, or some other
method of ensuring the separation of fair and foul bankrupts. Merchants
approved of the certificate of discharge as-a feature of bankruptcy law;
they objected, however, to the manner in which the certificate decision
was made: the decision was not necessarily made according to the
bankrupt's culpability, and thus bankrupts did not necessarily obtain
their just deserts.

As we saw in Chapter Two, the Legislative/Judicial view of
bankruptcy law was somewhat different from that held by bankruptey law's
customers, the merchants. To reiterate: the legal perception of

bankruptcy law was that it was as ;SPeCt of the criminal lay designed

not only to return what :Eemained of cr_edi'l:oi's' money, but also to
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Judges could not conceive of unfortunate bankruptcy because for
them the act of bankruptcy, committed by all bankrupts to gain that
very status, was an example of 'manifestly! fraudulent action. The
sole legislative reference to unfortunate bankruptcy was a dismissive
comment in the preamble to the 1732 Act that referred to many persons

who?

. oshave and do daily become bankrupts,

not so much by reason of losses and
unavoidable misfortunes, as to the

intent to oblige their creditors to
accept such their unjust proffers and

composition, and to defraud and hinder
their just debts.157

One pamphleteer displayed his anger at this legislative response to

the merchants! case:

The latter part, indeed of the [1732

Act's] preamble supposes such a
catastrophe Ea.s a trader breaking
through mis fo:r:tu.ne] sy In the words

losses and unavoidable accidents15 8.

Why then are there no laws peculiar
to his case for him to fly to for
relief? But why must he be tried
under the severity of those planned

out and designed for villains only?159

1f this author was distressed that where merchants could see unfortu-
nate or fraudulent bankrupts, lawyers could see only the latter, he

also clearly believed lawyers to have seen bankruptcy Proceedings as

being, in his term, a trial. In the previous chapter we discussed an
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apparent paradox in bankruptcy law: for lawyers, the creditors!
decision over the certificate seemingly represented a crime being
tried by interested individuals. This paradox was only resolved when
the certificate decision was seen to have been held by judges to have
been a matter for creditors! vengeance or humanity towards !'their mant,
rather than a judicial decision based upon the (already established)
culpability of the bankrupt.

Whereas judges saw all bankruptcy as being fradulent, and the
certificate decision as being merely an opportunity for creditors to
display humanity; merchants perceived this decision as a determination
of whether or not a bankrupt deserved discharge as an unfortunate, as
opposed to a dishonest tradesman. This conflict of views is displayed
in Daniel Lindsay's evidence to the 1759 Select Committee.

Lindsay had been imprisoned as a bankrupt for fifteen years prior

to the establishment of the Select Committee. He implied that his
major creditor's 'improper motive! of revenge had both kept his own
certificate from him, and was representative of why creditors
generally were the wrong people to decide upon discharge and, thereby,
a bankrupt's culpability. Lindsay's major creditor was disqualified
by the Commissioners from gaining a dividend from the remaining assets

because he had neglected to admit to owing the bankrupt's estate a sum

of money. The major creditor appealed from this decision to the Lord

Chancellor who upheld the Commissioners! finding. However the Lord
Chancellor also held that he could:

.+..be considered as a creditor under
the said commission, so far as to be
at liberty to assent or:' dissent from
the bankrupt's having his cerfificate.16o
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This decision is particularly revealing of the differences between
legal and merchant attitudes towards bankruptcy law.

The Lord Chancellor saw a fraud by the major creditor upon the
other creditors such as to deny him the right of receiving any of the
bankrupt's remaining assets. This fraudulent behaviour, however, was

held to be irrelevant vis-a-vis the major creditor's quite separate,

and special relationship with his bankrupt debtor. The fraud did not
free the bankrupt from being the major creditor's 'man', nor did it
free the bankrupt from his release depending upon the good nature and
humanity of this inevitably embittered creditor. Where Lindsay and
other merchants would see this creditor as being the last man able to
determine Lindsay's guilt and dispassionately to decide upon the

granting or withholding of a certificate, the Lord Chancellor saw this

creditor as a correct person to decide whether or not to be benevolent

towards Lindsay = a manifestly fraudulent bankrupt.

Whilst the certificate decision in the hands of creditors kept

people like Daniel Lindsay in gaol for long periods of time, merchants

were nevertheless keen that the certificate of discharge should be

available at all. With hindsight it is all too easy to forget that

from 1705, the certificate was only held out by the legislature as
6

being a temporary measure,1 1 despite the fact that it was never

allowed to lapse. While merchants were dissatisfied with the manner
in which certificates were awarded, they were happy that there were in
fact certificates at all.

Merchants, then, saw certificates of discharge as (potentially)
offering unfortunate bankrupts the opportunity to start off once more
in trade, with all of the benefits that this would bring to English
commerce. Judges, alternatively, saw certificates as devices by which
creditors could display humanitarianism towards their (by definition)

fraudulent bankrupt debtors. Merchants argued for a more judicial
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certificate decision. The fact that this reformist position accepted
the importance of there being certificate of discharge provisions in
bankruptcy law, insulated the judges'! view of bankruptcy law from too
violent a demand for a complete reappraisal. As will be seen, the
judicial view was only relatively autonomous from that held by

merchants.
b) The relative autonomy of the legal view of bankruptcy law

Implicitly and explicitly throughout the present work, the judicial
view (later, 'pa,radig:n'162) of bankruptcy law will be presented as
having been 'relatively autonomous! from the mercantile view of

bankruptcy law. The development of bankruptcy law by judges and,
eventually, legislators, will also be seen to have occurred 'relatively

autonomously! from the requirements of business.

Balbus identifies two approaches to the study of the level of

autonomy in the history of capitalist law:163 firstly, there is the
'instrumentalist! approach that explains law change as resulting from

the strategic action of dominant a.c'tors164; and secondly, there is the
' formalist' approach which explains law change as occuring through
some 'inner dynamism' of the law. The former approach collapses law
into being a mere tool for classes or for interest groups; while the
latter approach claims a high level of autonomy in legal development.
Arguing that the form of capitalist law must be understood on an
analogy with Marx'!s theory of the logic of the commodity form165 :
Balbus suggests that the 'instrumentalist! versus 'formalist' debate is
based upon a false premise that law is autonomous to the extent that
it is indepéndent _of the will of soclal actors. However, when one

becomes involved in theoretically informed empirical analysis of the

history of specific aspects of the law, Balbus'!' so-called 'false



premise' becomes an invaluable tool for the identification of the

mode of legal change in its relationship to social and economic circum-
stances. It is precisely in the tension between on the one hand,

167

mercantile requirements ', and on the other, the judicial concern to

maintain the structural integrity of fields of legal discourse, that a

materialist history of, in our case, bankruptcy law must be founded.
Balbus! theory of the commodity-like form of capitalist law implies

a monolithic, unified and unproblemtic conception of law. Rather more

convincingly, Sugarman argues that:

a legal system usually posses‘ses a Trange
of facilities which may be analytically
distinguished and which need to be
differentiated if the relation between

law and economy is to be advanced beyond
the level of simplistic hy'pothesis.168

However, more importantly for our purposes, Balbus! high level of

abstraction, if allowed, would put a gag on both contextually sensitive

legal historical work, and upon the further elucidation of the

'relatively autonomous! nature of at least some aspects of legal
development.169 Once one adopts the position that the legal form is
merely, and completely, explicable with reference to the logic of the
commodity form, there is little space left for historical analysis of
human struggles for the development of law appropriate to specific
needs.

In the present work, then, we refer to but two aspects of any
'relative autopomy' of 18th century law. Firstly the judicial view of
bankruptcy law is seen to have been 'relatively autonomous! from the view

of those who were subject to, and who used this branch of the law;

and secondly, we will see how bankruptey law developed 'relatively




autonomously' from the changing requirements of business. This project
opens at least these two aspects of the law's 'relative autonomy! to
empirical scrutiny-.ﬂo
Already we have seen that the early 18th century legal perception
of bankruptcy law was 'relatively autonomous! from the mercantile view.
It was t'autonomous! in that where judges saw criminals and humanitarian
creditors, merchants saw both fraudulent and unfortunate bankrupts, and
also a possible means of ensuring their separate treatment. The
Judicial view was only 'relatively' autonomous in that it may well have
suffered fierce attack by the merchants had not the certificate device
been available to discharge some bankrupts.171 The judicial view, then,
was distinct from that of merchants. However, it was sufficiently
relevant to the requirements and expectations of merchants for judges
to be able to maintain their view, and to maintain bankruptcy law as
it stéod. It is neither surprising that there was a match between

what merchants wanted and what judges could offer, nor is it surprising

that this match was imperfect - merchants and judges had different life

experiences.172

Synchronically, early 18th century bankruptcy law had different
but related meanings for lawyers and for merchants. Diachronically,

the development of the law was rel atively autonomous from merchant

calls for reform. This relatively autonomous mode of development

revealed itself in two ways.

First, in the following chapter, judges will be seen to have been

neither entirely ignorant of, nor uninterested in merchant calls for
reform in at least one aspect of bankruptecy law: the financial conse-

quences of a factor's bankruptcy. While judges altered the law to
coincide with merchants! desires, they, however, could only accommodate

merchants up to the point of their 'structural principles'173 being

under threat. The very coherence of a judicial view of an area of the
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law depended upon the continued existence of these structural principles.
Even if the rules within a structural principle contained their own
'inner dynamic of development!, the autonomy of their development was
limited. The mode of development of a structural principle was only
relatively autonomous in that judges steered the 'inner dynamic! of

the rules towards merchants! desires, but never at the cost of

threatening the integrity of the structural principle itself.

The second way in which bankruptcy law'!s relatively aufconomous
mode of development revealed itself is discussed at length in later .
chapters. In a changing socio-economic enviromment, merchants!
expectations and requirements of bankruptcy law altered. The relative
distance between what judges continued to be able to offer of
bankruptcy law, and what merchants wanted of bankruptcy law became 80
immense, despite the certificate acting as a bridge between the two
sets of views, that the old judicial view collapsed. The judicial
view of bankruptcy law was thus only relatively autonomous fr;bm the
merchants! view in that by the 1820s, with the distance between the
judicial and mercantile views having reached a critical state, it fell

upon Parliament not merely to update bankruptcy law, but to provide the

judiciary with an entirely new meaning for bankruptcy law in line with

mercantile requirements and expectations.



Chapter Four

Normal Law Change - the Special Case of Factors! Bankruptcies

In following Chapters we will argue that, guided by the general
depersonalisation of trade during the 18th century, the merchants!
expectations and requirements of bankruptey law changed in vitally
significant ways. Merchants came to require an efficient, debi-
clearing process of bankruptcy law. They Eame to see bankruptcy's

trade-policing function not only as standing in the way of this end,

but also as itself failing to deter what was believed to be a huge

increase in levels of trade fraud.

We will also describe how judges, with their professional commit-

ment to the maintenance of the structural integrity of fields of legal
discourse, proved unable or unwilling, to accommodate the new needs of

business. The judicial and the mercantile views of bankruptcy law
became critically out of phase.

Finally, we will discuss how, via the political. process, bankruptcy

law eventually — and inevitably - proved responsive to the new mercan-
tile requirements. A paradigm-shift' occurred in bankruptcy law; with

bankruptcy law itself now directed towards the collection of bad debts,
with the policing of trade as being of only residual concern. The
judicial discourse concerning bankruptcy law was re-constituted; the
structural principles of bankruptcy law were reconstructed.

Before progressing with this argument, however, it is necessary to
make a brief excursion into a specific area of the development of

bankruptcy law: the financial consequences of a !'factor's bankruptcy.

It will be seen that judges were prepared to alter the law in fawour

of the demands of trade, but never at the expense of threatening the

intermal consistency of the law.

- It is necessary to deal with this point here for various ressons.
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Firstly, we will see the high 1e;vel of commitment of judges towards the
maintenance of the law's structural principles. An appreciation of
this level of commitment is necessary if we are to understand judicial
recalcitrance towards altering the structural principles that identi-
fied bankruptcy law as an element of the criminal law.

Secondly, we will see that judges were far from being unsympathetic
towards the requirements of trade. Judges did not fail to alter the
'bankruptcy as crime! paradigm because of any intrinsic distaste felt
towards those engaged in commerce. They did so because their struc-
tural principles bound them to their existing view of bankruptey law.

Thirdly, the first of two elements of the relatively autonomous
mode of development of 18th century bankruptcy law will be described.
In the present chapter, judges will be seen to have maintained their
structural principles whilst, wherever possible, altering the law in
favour of mercantile interests. Later, this first element of the
relatively autonomous development of bankruptcy law will be compared
with, and contrasted to, the second element. It will be seen that any
piecemeal development of the structural principles of the judicial

'bankruptcy as crime' paradigm could never satisfy mercantile require-

ments for a structurally different, debt-clearing bankruptcy law. The
de:velop'men‘t of bankruptcy law was also only -I:elativelx autonomous from
the requirements of business in as much as this judicial view eventu-

ally collapsed, and underwent a structural metamorphosis.,

Fourthly, we will see how 'normal law change! - cumulative legal
dequ;opment, at least sensitive to the requirements of business - was
guided by the very structural principles of 'a,n area of legal discourse.
The structural principles suggested the future development of the law
from case to case. Thus, it will be seen that what Balbus describes

as.the 'formalist' approach 1o legal history (changes being seen to

result from some 'inner dynamism' of the law), is also a necessary
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tool in the exposition of a materialist history of bankruptcy la,wu.‘|
Emphasis in this chapter will therefore be upon the doctrinal changes
judges were prepared to make for the benefit of trade.

The present Chapter, then, will focus upon a specific aspect of
18th century bankruptcy law; namely, the financial consequences of a
'factor! becoming bankrupt. Firstly, we will describe the nature of
Vfactorage! in the 18th century, and indicate its importance to,
especially, overseas commerce. Thereafter, we will discuss how, in
their treatment of a factor's bankruptcy, judges accepted a derogation
from an otherwise structural principle of bankruptcy law: that credi-
tors should receive shares in a bankrupt!s remaining assets in propor-
tion to the debt owed. Judges allowed another structural principle,

from another area of the law, to operate in the post-bankruptcy
relationship between a !'factor' and his 'principal! (i.e. the person
who had hired the factor). With reference to property law concepts,
judges allowed the principal to recover the goods that he 'owned!,
which were merely held to be in the bankrupt factor!s !'possession!.
This was before the factor's general trade creditors could claim a

proportion of the remaining estate. In response to the desires of
merchants, and without damaging the siructural integrity of the law, _
judges thusly placed principals of bankrupt factors in a uniquely

privileged position vis-3-vis the recovery of debts.

As time progressed, Jjudges allowed more and more forms of propexrty
to be recovered by principals before general trade creditors could
claim under a bankruptcy. Bowing to merchants! wishes, and allowing
‘the law to develop through logically justifiable deductions from

pi'evious cages, Judges nevertheless found themselves bound by another

structural principle in the law. TFor the arugment to work, by which

- factors were held merely to possess what their principals owned
| | ’

| *ﬁrincii)als”‘bould only be permitted to follow their clearlx ldentifigble



R R i ol o e i

property into their bankrupt factors' hands. In their refusal ever to
derogate from this principle, judges will be seen to have altered the

law in favour of trade, but not at the expense of the internal consis-

tency of the law.

a) Factors

Factors were an anomaly in 18th century trade in that, unlike most

other tradesmen, they operated neither with their own capital, nor

with capital borrowed upon their own behalf..2 Factors were hired by a

'principal! to conduct trade on his behalf and, unlike other ag‘en’cs,,3

they received a commission for their services.;4 Also unlike other

agents, the law imputed a strong fiduciary relationship between factors

D

and principals”; they often had considerable discretion over how they

dealt with their principals!? affairs6; and they could obtain credit

from other merchants on the basis of their ostensibly owing their
principals'! goods. It was their capacity to gain credit in this way
that was the common rationale for their being subject to bankruptcy
1aw7.

Sometimes factors were involved in domestic trade, particularly

in maritime 'townsa. However, more commonly, they were involved in

overseas trade, often living in a foreign town and organising their
principals! affairs 'l:here.9 The attractions of the use of such factors

in foreign commerce were multifarious.

To some extent it was simply more convenient for a merchant to

hhire someone to do his adventuring for him.10 Factorage could be used

" as a training for apprentice merchants”; or i1t could be carried out

by iﬁdependent merchants for each others mutual benefit. 12

explains the popularity of the use of overseas factors with reference

- 40 their capacity to act as 'credit-insurers! + &n English manufacturer

iy
.



would sell his goods abroad through a factor who would give the
foreign buyers credit. The factor then earned his 'commission' by

lending money to the English manufacturer so that the latter could

afford to continue to buy raw materials. The factor thus insured the
English manufacturer against defaults by foreign purchasers; the
'premium! being the factor's interest/commission on his loan to the

English manufacturer.13 More typically, however, factors were hired
14

by merchants rather than by manufacturers. Westerfield's explanation

of the mercantile prediliction for the separé,tion of ownership and
control of capital by the use of factors is probably the most convin-
cing. The system of factorage allowed merchants to reduce risks in

the particularly perilous overseas trade by allowing for the possibi-

1lity of their hiring specialists in specific overseas market places:

Special training and experience put
| [fa,ctors] in a position to aid both
buyer and seller: they build up an
acquaintance and correspondence with
both classes, and ease the way for

15

transactions between them.

The desire to protect the system of factorage ('indispensable to trade

and commerce'16), was the impetus for mercantile pressure upon the

courts to place the principal of a bankrupt factor in a privileged
position over general trade creditors. Merchants were aware of the

possibilities for fraud available to factors - the falsification of
17

~accounts

oy

- convenience followed by feigned bankruptcy under foreign juriSdictions19

etg.zp Merchants wished these risks, and the risks attached to poor

, the possibility that they might abscond18, marriages of

)

overseas communications, to be offset against a privileged position

fd:; principals on their factors' bankruptey. The fact that it would

--------
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creditors who were placed in second place behind the factor's principal

must also have been an encouragement for merchants to support this

2
preferential treatment for principals. 1

b) The derogation from the 'equality! principle of bankruptcy law.

In the previous chapter it was seen how legislators, judges and

merchants were agreed that 'an equal proportion of the affects of the

bankrupt amongst his creditors should be attained as far as possible! .22

Nevertheless, as early as 1708 in L!'Apostre v. Le Plaist:ierzs , 1t was
held that the principal of a bankrupt factor could recover his goods
from his factor's assignees in ba.nkruptcy.24 by' an action of trover.
All other creditors had them to come in under the commission of
bankruptcy to share in the remaining assets 'rate and rate-like,
according to the quality of their debt! .25

L!Apostre v Le Plaistrier concerned some diamonds that a factor
was to sell on behalf of his principal. The factor became bankrupt

before he had disposed of the diamonds, and it was held that:

these Jewels being originally the plaintiff's
[i.e. the principal's], and the bankrupt
having no more than a bare authority to

sell them for the plaintiff's use, were

not liable to the bankruptcy case.26

This decision rested upon the factor being held merely to possess

specific goods over which his principal retained ownership. Other
creditors could claim from the bankrupt factor's amalgamated assets as

a result of the factor's contractual duty to repay them money or

money's worth. The principal's claim, however, was not in contract

. law, but in property law - the factor and the Principal, as we shall
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see, were held to have been in & fiduciary relationship based upon the
factor's bare authority to deal with the principalts diamonds.

This, then, was the formal, legal explanation for the judicial
derogation from the equality principle in bankruptcy law in the special
case of factors. A consideration of a line of cases concerning what

a principal could 'trace'! or 'follow! into his bankrupt factor's hands

will demonstrate how judges were not only concerned with formal legal

reasoning, but also took into account mercantile desires for low-risk

capital managers in overseas trade. As will be seen to have been

otherwise in the case of the judicial conception of the criminal
nature of bankruptcy; in the case of factor's bankruptcies, judges
were able to exploit the potential within the law's structural prin-
ciples for internally consistent legal development in the interests of
t;:'ade. The structural principles themselves contained an inner
dynamic of development that coincided with mercantile wishes.

In a directly analogous situation to a factor's bankruptcey,

27

Whitecombe v. Jacob ' concerned claims by a principal, and by general

trade creditors, upon the estate of a deceased factor. Before the

general creditors took a share in the remaining estate, the principal
was here permitted to reclaim goods for which his original goods had
been exchanged. The factor had, in fact, sold the original goods; tut

instead of returning the money to the principal immediately as agreed,

he had reinvested the money in other goods. Because of this clear
reinvestment into other goods, the principal was able to point at his
~specific goods in the factor's remaining estate. This ability to
point at specific goods was held to be essential for the operation of

~ the property law structural principle that a factor possessed that

-----

'not be traced by a principal into his factor's estate:
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for in regard that money has no ear-mark,

equity cannot follow that in behalf of

him that employed the 1’.‘:301:012..28

By 1742, judges were prepared to extend the kind of property that
principals could trace to include bills of exchange.29 Willes C.J.
found that, in accordance with the realities of trade, factors could
exchange their principals! goods for credit notes even without express
authority so to do: 'constant and daily experience shews that factors
do sell upon credit! .30 The decision could thusly be justified both
according to the formal legal rationale of the rule in L!Apostre v.

31

Le Plaistrier, and according to mercantile wishes.

Lord Hardwicke followed this decision in Ryall v. Rolle (1749)32

and then, some five years later, extended the scope of the decision
even further. In ex parte Dumas (1754)33,* Hardwicke allowed a prin-
cipal to trace money that his factor'!s assignees in bankruptcy had
recovered from the saie of the principal's bills of exchange.

Ritualistically restating bankruptcy's tequality! principle34,

Hardwicke Justified this further derogation as a logical deduction from

the rationale behind the rule in L'Apostre v. Le Plaistrier:

the assignees under the commission take
the estate of the bankrupt and any legal
interest in the bankruptcy subject to all
the same equities as it stood in the
bankrupt at the time of the bankruptcey...
[to do otherwise] would so change the

property as not to be endured.35

The logically consistent development of kinds of property that a

principal could follow, on the basis of his retention of ownership

‘‘‘‘‘‘‘‘
1

" over it, continued with the case of ex E-arte Sayers (1800)3 6. i ™ -
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case concerned a principal's goods which were converted into money by
a factor. The factor then amalgamated that money with his general

funds, but immediately withdrew it, and sent it to Portugal.

Thurlow L.C.held that the money:

acquires an identity and a distinction
from the rest of the fund by the appli-
cation of it, by sending it to Portugal.

51

Thurlow stressed that normally, bankruptcy law treated creditors pari
passu and, in deference to that principle, indicated that the case
before him was 'very ha.rd.'.38 Nevertheless, Thurlow held that the
money in ex parte Sayers was sufficiently 'ear—marked'39 for the
principal to be able to point at it as being clearly his own.

The law on this subject was consolidated by Lord Ellenborough GC, J.

who, in Taylor v. Plumer (1815)40, stated that:

if the property in its original state
and form was covered with a trust41 in
favour of the principal, no change of
that state and form can divest it of

such a.'trﬁst, or give the factor, or
those who represent him in right, any
other more valid claim in respect of it,

than they respectively had before such
a, change.42

This was under the condition that:

- so long as such property is capable of

being identified and distinguished from
all other proPerty.43
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And money was identifiable, unless 'mixed and confounded in a general
mass of the same d.es<:=:r.'ip’ci~':>n'..Mr

So, based upon the structural principle borrowed from property law
that a principal retained ownership over goods which his factor merely
possessed, judges derogated from bankruptcy law's 'equality! principle,
and placed principals in a privileged position over general trade
creditors on the bankruptcy of a factor. Over time, judges allowed
more and more types of property to be traced and recovered in this way. -
These developments were both in accord with, and also suggested by the
very structural principle concerning the factor's mere possession of |
goods his principal owned. Through deductions from previous cases,
judges took this aspect of the law to its natural conclusion.
Principals were allowed to trace and to recover any of their property
in their bankrupt factor's possession short of non-earmarked, and
therefore non-identifiable property. For sure, Jjudges could have held
that, for example, bills of exchange were not goods in specie, and
therefore not traceable in equity or law. However, it must be recalled
ét this point that judges were also keen to develop the law in line
with mercan‘lt_ile interests. In the next part of this chapter, we will
examine judicial sensitivity to (at least their own conception of)

mercantile requirements.

c) The judicial concern to satisfy the requirements of business

The rationale for the decision in'doci'f:x:e‘x v. Furzo (1733)45: allowing

a principal to recover his goods from his bankrupt factor's estate,

is, by now familiar to us:

[a fa,ctor,] being only a servant or

6
a,gentA’ for the merchant beyond sea,

can have no property in such goods.*!
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However, in this case Xing L.C.is also reported to have said that:

he had discoursed with merchants about

the matter, who had held this to be the

practice amongst them.48

King's decision was, thus, based not solely upon formal legal reason-
ing concerning the separation of ownership and possession;it also took
into account merchants'! wishes.

King was in a particularly good position to respond to the lobby-
ing of merchants. John, Lord Campbell wrote of the virtual lack of
Chancery Reports, systematic treatises on Equity, or references to
Equity ('beyond the heads of 'Subpoena' and 'Chancery!) in the

Abridgements during King's Lord Chancellorship.49 However, King was
bound by past cases, and the law remained apparently discoverable,

neutral, and relatively autonomous from merchants! wishesso in that

Campbell informs us that King did have some precedent upon which to

base his decisions:

but Lord King, besides confidentially
conversing with some practitioners in
his court, bborrowed M.S. treatises res-
pecting Chancery, and M.S. reports of
former Chancellors which were in private
circulation. By a diligent pursual of
these he made himself a pretty Equity

lawyer, and he had a tolerable notion
of the newest fashions which his pre-
51

decessor had introduced.

King was not unique in justifying the rule in L_'AM Ve Le Plaistrier

| ‘writli' reference both to formal legal reasoning, and also to the interests

of trade. We have already seen Willes, in his extension of the rule to
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encompass bills of exchange, refer to the fact that 'constant and

daily experience shews that factors do sell upon credit'52.t Morxe

generally, Willes argued that:

We ought always as much as we can and
ag far as is consistent with the rules

of law Ls:.c] to do every thing to pro-

mote the trade and commerce of the
23

nation.

In his judgments around the subject of the rule in L'Apostre v.

Le Plaistrier, Hardwicke too displayed a concern not only with strict
legal reasoning, but also with the protection of English commerce. In

21l v. Rolle, he felt bound to state that this rule would not cause

tthat false credit which is the destruction of trade'54; while in

ex parte Dumas, he argued that the rule should apply so as 'not to
ot 22

interrupt the course of commerc

Hardwicke also referred to trading practice in a case which

represented the reverse side of the coin to L*'A}gostre v. Le Plaistrier.

In er v. Wilcox (1755)56 Hardwicke held that when the principal

became bankrupt whilst the factor held some of his goods, the factor

was entitled to remove his commission from these goods before passing

5T

‘them on to the assignees in bankruptcy. If the factor had already -

returned the goods, he could claim his commission alongside the other
creditors to the bankruptcy. The basis for such a rule, according to
Hardwicke, was that 'all merchants agree'! that this was conventional
58

commercial practice.
The development of this derogation from bankruptcy's 'equality!

principle, always undertake{;f by Jjudges with professed reluctance, is

ﬁma seen to have been based not only upon formal legal arguments con-

cerning the separation of ownership and possession, but also upon the
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Judicial conception of mercantile practice. Unlike many continental
systems of 'law merchant!, English law knew no separate court system
nor body of law specificaily for merchants. Whenever possible, and
some of the parameters of this possibility will now be d.iscussed,
English judges assimilated merchants! wishes into the law, albeit on

29

an ad hoc basis.

d) The prims judicial concern to maintain the structural integri

of fields of legal discourse.

Despite a strong judicial concern to accommodate merchants! wishes

over the law relating to a factors! bankruptcy60, the maintenance of

the. internal consistency of the law remained of paramount importance: to
the judges. To lower the risks involved in overseas trade, judges
perceived merchants to be keen that principals receive preferential
treatment on their factors!'! bankruptcies. There was, however, no com-
pelling reason why merchants would have wished principals only to have
been able to recover property at which they could point as being their
specific and identifiable goods in their bankrupt factors! ha.ncils...G‘I

However widely Jjudges extended the definition of 'property! for the

purposes of the rule in L'Apostre v; Lé flais‘tufi-e‘r, any restriction on
recoverable property must have remained merely a nuisance for merchants.
This rule that only identifiable property could be traded was, then,
not:present to accommodate merchants, but to satisfy the formal legal

rationale of the very rule in L'Apostre v. Le Plaistrier. If princi-

pals could recover goods which they owned, and which were merely

possessed by their factors, then principals had to be able to identify

" these specific goods aﬁongst their factors! remaining estates.
‘In attempting to justify the Judicial refusal to allow Principals

,tlo follow non-earmarked money into their bankrupt factors! hands
4 ’
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Lord Ellenborough stated that the problem was one of fact, not law.62

This comment can be read in either of two ways. Firstly, Ellenborough
may have been expressing a fear that since it would be difficult to
prove the extent of a principal's debt in a factor's amalgamated funds,
an avenue for fraud would have been opened. Overseas bankrupts could
have claimed to have been factors, and could thus have secured g means
of smuggling money to fictitious friendly 'principals! in Ehgland
before the general trade creditors could claim under the commis'sion of
ba.l'lkI'lJ.ptcy-63 If this was Ellenborough's fear, it went unstated by
merchants who tolerated multifarious avenues for fraud in employing
factors at 31164. Furthermore, overseas traders could always have kept
a separate account for some fictitious principal, and could thus have
defrauded real creditors regardless of the rule against non-earmarked
money being traceable.65
Secondly, Ellenborough may have been displaying so firm a belief
in the structural principle that the principal had to be able to point
at what was clearly his own property in his factor's hands, that the
rule against tracing non-carmarked money appeared to him not to be 2

question of law at all, but as a self-evident principle; indeed, as
tfact'. This would certainly coincide with the nature of another 18th

century structural principle in the law. Manifest criminality66 evoked

in judges' minds a quasi-tangible, visual image. Just as it was con-
ceived as fact, not law, that thieves could be seen thieving; so too
could it have been conceived as fact, not law, that a principal could
-identify his own belongings amongst his bankrupt factor's estate.
Whatever Ellenborough's exact meaning in his attempted justifi-

cation for the 'pointing' rule; the judicial insistence (contrary to

any possible trading interest) that non-earmarked money was untraceable,

is ”suggestive of a relatively autonocmous mode of development of the law

67 68

relgting to commerce., Normally ™7, judges steeregd the progress of



the rules generated by a structural principle towards merchants?
wishes. However, they never did so at the expense of threatening the
internal consistency of the law by questioning a structural principle.
This questioning was quite unthinkable for judges for whom the very
coherence of a field of legal discourse depended, by definition, on

the continued existence of its structural integrity. Later, in
contrast to the mode of development described in this chapter as being

'normal law change'!, we will see the consequence of an irreconcilable

conflict between mercantile requirements, and the structural integrity

of the Jjudicial perception of bankruptcy as crime..
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Chapter ¥ive
The Swindling Moral Panic

Merchants were clear that bankruptcy law should redistribute a bank-
rupt's remaining estate ratably amongst his creditors1, and that it

should ensure the separation of unfortunate from fraudulent bankrupts

so that the law could operate 'to encourage honest men and to punish

knaves'.2 By the 1780s, however, merchants had become cynical of

bankxwlptc& law's capacity to satisfy these ends. One of the ways in
which this disillusionment manifested itself was in what we shall
describe as 'moral panics'! over the prevalence of both 'swindling®
(pre-bankruptcy fraud), and 'sham bankruptcy' (bankruptcies orchest-
rated solely to defraud credi'tors)s. Merchants perceived a technical
breakdown in bankruptecy law which they saw not only as failing.to
prevent fraud, but actually acting as a vehicle for fraud.

There was, of course, a difference in judicial and mercantile

notiongs of bankruptcy fraud. Whereas Judges were solely concerned
with the fraud in the act of bankruptcy that all bankrupts had

committed to gain that status4, merchants were also concerned that

bankruptcy law should prevent credit-related fraud in pre-bankruptcy
5

affairs.
There was some legislative recognition of at least a few forms

of pre-bankruptcy fraud as being relevant to bankruptecy law. Section

12 of the 1732 Act6, inter alia, prohibited the granting of certifi-

cates of discharge to bankrupts who lost over £100 within a year prior

'I:o: their bankruptcy through dealings with:

ees any stock of any company or corpor-
ation whatsocever, or any parts or shares

of any government or public funds or securities...



when that stock was never actually transferred in pursuance of a con-

tract, or where the contract was not to be performed for over a week

after its being made. Displaying contemporary attitudes towards
finance capital7, particularly in the wake of the South Sea Bubble
cra.sha, the same section denied a certificate to bankrupts who had
lost, within a year of the bankruptcy, more than £5 in any one day at

gambling:

.es in playing at or with cards, dice,
tables, bowls, billiards, shovelboard,

or in or by cock-fighting, horse-races,

dog-matches or foot-races, or other

pastimes, game or games whatever.

Apart from this enactment, a bankrupt's behaviour prior to his bank-
ruptcy had no legal consequence in his bankruptcy proceedings. It

was, of course, open to creditors to refuse a certificate on grounds

of fraud in pre-bankruptcy affairs. However we have already seen that

merchants considered improper motives to come in the way of creditors
basing the certificate decision on a bankrupt's culpability9. Thus,
just as Judges had been blinkered by the structural principle of mani-
fest criminality from seeing unfortunate bank:ruptcy10, gso too did
their focusing on thelinevitable fraud in the act of bankruptey
blinker them from seeing the merchants! perception of this failure in
the law to prevent pre-bankruptcy fraud.

The kind of fraud about which merchants were most concerned

related to the various credit notes in circulation in the late 18th
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