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THE ROLE OF PROBATION OFFICERS’ REPORTS IN MAGISTRATES’ SENTENCING
DECISIONS

ABSTRACT

During the past decade research findings have suggested effective ways for probation officers to work with
offenders. At the same time, the Criminal Justice Act 1991 changed the sentencing framework, as well as the

manner in which probation officers write court reports and supervise offenders. Both of these changes led to an
increase in the monitoring and evaluation of probation officers’ work, and the appropriate targeting of sentence

proposals, as well as take-up rates for proposals, took on greater significance and became more closely

monitored than ever before.

The present study examines the effects of these changes on probation officers’ selection and presentation ot
community sentence proposals, and it looks at factors that affect court rates ot take-up tor these proposals,
including the ottence committed, gender of otfender, risk of custody, the presence of social problems and risk
of re-offending. The main focus of the study is upon the sentencing choice between community service and
probation, which partly reflects the choice between punishment and rehabilitation. Data relating to sentence
proposals and outcomes are analysed using cross-tabulation tables, which provide a readily understood method
of examining outcomes relative to proposals. These quantitative analyses are combined with three qualitative

studies of written reports, which provide insights into reasons for sentencing decisions not apparent trom the

statistical data alone.

The study discusses ways in which probation officers and magistrates may take differing perspectives
concerning the main aims of sentencing and hence may disagree over what constitutes the most appropriate

sentence. The study concludes that despite the requirements of both etfective practice guidelines and the CJA
1991, the probation service has been unsuccesstul in convincing magistrates that the probation order is capable

of achieving multiple sentencing objectives tor more serious offenders.

This research was partly funded by the Economic and Social Research Council.



ACKNOWLEDGEMENTS

[ am indebted to Professor Geoffrey Stephenson, my supervisor from the University of Kent at Canterbury,

Mark Oldfield, Research Officer with Kent Probation Service, and Dick Whitfield, former Chiet Probation

Officer with Kent Probation Service, without whose support and assistance this thesis would not have been

possible.
I am also gratetul for the considerable help provided by David Colombi, Dave Creasey, Lynne Curran, Frank
Fearns, Simon Penny and Maggie Wier-Wilson, as well as to my partner, Tom, and my mother, Joan, for their

patience whilst I completed my thesis.

Finally, I wish to thank the Economic and Social Research Council for their partial funding of my research.



THE ROLE OF PROBATION OFFICERS’ REPORTS IN MAGISTRATES’ SENTENCING

Introduction

Part 1

Chapter 1|

Chapter 2

DECISIONS

List of Contents

Page
1-V

Background History and Overview of Existing Research
Perspectives on Sentencing
Background History, Sentencing Aims, Legislation and Guidelines 1-15
Introduction L
1 Background History l
1.1 The Origins ot the Probation Service ]
1.2 The History of Probation Reports 2
1.3 Expansion of the Sentencing Framework 3
1.4 The Growth of the ‘What Works” Movement 4
2  The Principles of Sentencing 5
2.1 Sentencing Aims S
2.2 Sentencing Dilemmas 6
2.3 Deterrent Sentencing 7
3 “Just Deserts’ and the Criminal Justice Act 1991 3
4 Guidance for Report Writers 10
4.1 General Guidance 10
4.2 National Standards 11
4.3 Gatekeeping 12
4.4 Assessment Scales 13
Conclusion 15
Overview of Existing Research 16-42
Introduction 16
1 Structure and Content of Probation Officers’ Reports 17
2 Probation Ofticers’ Decision-Making 20
3 Take-up Rates tor Probation Report Proposals 22

4 Factors That Intfluence Magistrates’ Sentencing Decisions 25



5 Gender and Race Issues 238

5.1 Gender 28
5.2 Race 31
6 The Role of Social Factors 32
7 Conflicting Aims of Sentencing 34
8 Reducing Re-offending 37
Conclusion 39
Part 2 Kent Probation Officers’ Pre-Sentence Reports to the Magistrates’ Courts, 1993-97
Chapter 3 Written Reports Containing Proposals for Community Sentences
Study One — Magistrates Courts 1993-94 43-65
Introduction 43
Example of Pre-Sentence Report 44
Factors That May Explain Apparent Sentencing Discrepancies 47
1 Oftence Seriousness 47
2 Time Already Spent in Custody on Remand 49
3 Sentencing of Female Otfenders to Probation 49
4 Oftender’s Progress Whilst Subject to an Existing Order 50
5 Probation Oftticer’s Advance Knowledge of Likely Sentence Outcome 51
6 Expression of Remorse 52
7 The Appeal ot the Combination Order to Magistrates 33
8  Conclusion Not Ending With Preferred Sentencing Option J35
9 Tone of the Report and Deference to the Court 57
10 The Role of Personal and Social Problems )9
10.1 Reports Containing Proposals for Probation 59
10.2 Reports Containing Proposals for Community Service 62
Conclusion 64
Chapter 4 Take-up Rates for Community Sentencing Proposals
Magistrates Courts 1993-97 66-88
Introduction 66

1 Overall Levels of Take-up for Probation Officers’ Community

Sentence Proposals 67

2 Outcomes Where Probation Officers Proposals Were Not Followed 74

11



Chapter 5

Chapter 6

Chapter 7

3 Levels of Take-up According to Offence Commutted 75

Conclusion 86

Factors That May Affect Sentencing Decisions (1)

Gender of Offender 89-106
Introduction 89
1 Community Sentence Proposals and Disposals for Male and Female Otfenders 90
2 Levels of Take-up for Probation Officers’ Proposals for Males and Females 95
3 Difterences in Custodial Outcomes Between Males and Females 96
4  Oftence Differences Between Males and Females 97
5 (Gender Ditterences in Relation to Previous Record 102
Conclusion 105

Factors That May Atffect Sentencing Decisions (2)

Level of Seriousness 107-124
Introduction 107
1 Risk Levels ot Ottenders on Whom Pre-sentence Reports Were Prepared 108
2 Probation Ofticers’ Proposals According to Risk Level 109
3 Overall Take-up Rates for Different Risk Levels 111
4  Probation Officers’ Proposals for Male and Female Ottenders of Similar
Risk Level 117
5> Take-up Rates tor Male and Female Offenders of Similar Risk Level 122
Conclusion 123

Factors That May Affect Sentencing Decisions (3)

The Presence of Soctal Problems 125-148
Introduction 125
1  Employment Status 126
1.1 ‘Community Sentence Proposals and Disposals According to Employment Status 126
1.2 Take-up Rates According to Employment Status 128
2 Relationship Between Soctal Problems and Sentence Proposals 130
2.1 Accommodation Problems and Sentence Proposal 131
2.2 Alcohol Abuse Problems and Sentence Proposal 133

2.3 Drug Abuse Problems and Sentence Proposal 135

111



2.4 Financial Problems and Sentence Proposal 137

2.5 Peer Group Influence and Sentence Proposal 138
2.6 Employment Problems and Sentence Proposal 138
2.7 Family Problems and Sentence Proposal 140
3 Relationship Between Social Problems and Sentence Outcome 143
3.1 Accommodation Problems and Sentence Outcome 143
3.2. Alcohol Abuse Problems and Sentence Outcome 144
3.3 Drug Abuse Problems and Sentence Outcome 144
3.4 Employment Problems and Sentence Outcome 145
3.5 Family Problems and Sentence Outcome 146
Conclusion 146
Chapter 8 Written Reports Containing Proposals for Community Sentences
Study Two — Magistrates Courts 1996 (a) Theft Offenders 149-163
Introduction 149
1  Selection ot Reports 149
2 Probation Officers’ Choice Between Probation and Community Service 151
2.1 Reports Containing a Proposal tor Probation 152
2.2 Reports Containing a Proposal tfor Community Service 156

3 Factors Affecting Court Rates of Take-up for Probation Otficers’ Proposals 161

Conclusion 162

Chapter 9 Written Reports Containing Proposals for Community Sentences

Study Two — Magistrates Courts 1996 (b) Disqualified Driving Offenders  164-182

Introduction 164
1  Selection of Reports 165
2 Reports Containing a Proposal tor Community Service 166
3  Reports Containing a Proposal tor Probation 170
4  Reports Containing a Proposal tor Probation with Groupwork 171
5 Reports Containing a Proposal tfor a Combination Order 178
Conclusion 181
Chapter 10 Conclusions and Implications 183-200
Introduction 183

1V



]  Comparative Rates of Take-up for Community Sentence Proposals

2  Offence Ditterences
2.1 The Oftence of Thett <£500
2.2 The Oftence of Driving Whilst Disqualified
3 Gender Ditferences
3.1 Gender Differences in Offending
3.2 Gender Differences in Previous Criminal Record
4  Risk of Custody Differences
Employment Status Differences
The Presence ot Social Problems

5

6

7 The Written Reports

7.1 First Study of Written Reports
7.

D

Written Reports on Low Risk Thetft Ottenders
7.3 Written Reports on Disqualified Driving Ottenders

Conclusions

The Impact of the Criminal Justice Act 1991 and ‘What Works’ Research

The Present Thesis

Take-up Differences Between Probation and Community Service

Did Rates ot Take-up Increase?
Social Factors and Sentencing Objectives
Are Combination Orders the Answer?

Concluding Comments

Appendices
Appendix 1 Variable Information

Appendix 2 PSR Proposal Matrix

Appendix 3 Social Factor Information

Appendix 4 Tables

Bibliography and References

183
184
184
185
185
186
187
188
189
190
191
191
192
193
195
195
195
196
197
198
199

200



Figure 1

Figure 2

Figure 3

Figure 4

Figure 1

Figure 2

Figure 3

Figure 4

Figure 5

Figure 1

Figure 2

Figure 3

Figure 4

Figure 5

LIST OF FIGURES

Chapter 4

Community Sentence Proposals and Disposals 1993-97
Figure 1(a) Proposals Figure 1(b) Disposals

Proportion of Community Sentence Proposals Followed 1993-97
Figure 2(a) 1993, Figure 2(b) 1994, Figure 2(c) 1993, Figure 2(d) 1996, Figure 2(e) 1997

Proportion of Community Sentence Proposals Followed, Theft <£500, 1993-97
Figure 3(a) 1993, Figure 3(b) 1994, Figure 3(c) 1993, Figure 3(d) 1996, Figure 3(e) 1997

Proportion of Community Sentence Proposals Followed, Disqualified Driving, 1993-97
Figure 4(a) 1993, Figure 4(b) 1994, Figure 4(c) 1995, Figure 4(d) 1996, Figure 4(e) 1997

Chapter 5

Community Sentence Proposals and Disposals for Male and Female Ottenders 1993-97
Figure 1(a) Male Proposals, Figure 1(b) Male Disposals,
Figure 1(c) Female Proposals, Figure 1(d) Female Disposals

Community Sentence Proposal Proportions for Male and Female Ottenders, 1993-97
Figure 2(a) 1993, Figure 2(b) 1994, Figure 2(c) 19935, Figure 2(d) 1996, Figure 2(e) 1997

Types ot Ottences Committed by Male and Female Ottenders, 1996

Community Sentence Proposals and Disposals tor Male and Female Ottenders, Thett <£500,

1993-97
Figure 4(a) Male Proposals, Figure 4(b) Male Disposals
Figure 4(c) Female Proposals, Figure 4(d) Female Disposals

Theft <£500, Community Service and Probation Proposals According to Gender for _
Oftenders with No Previous Convictions, 1995-97
Figure 5(a) Proposals, Figure 5(b) Disposals

Chapter 6

Offenders’ Calculated Risk of Custody, 1995-97

Probation Officers’ Community Sentence Proposals by Risk Level, 1995-97
Figure 2(a) 1995, Figure 2(b) 1996, Figure 2(c) 1997

Take-up Rates for Community Sentence Proposals According to Risk Level 1995
Figure 3(a) Low Risk 1995, Figure 3(b) Med-Low Risk 1995
Figure 3(c) Med-High Risk 1995, Figure 3(d) High Risk 1995

Take-up Rates for Community Sentence Proposals According to Risk Level 1996
Figure 4(a) Low Risk 1996, Figure 4(b) Med-Low Risk 1996
Figure 4(c) Med-High Risk 1996, Figure 4(d) High Risk 1996

Take-up Rates for Community Sentence Proposals. According to Risk Level 1997

Figure 5(a) Low Risk 1997, Figure 5(b) Med-Low Risk 1997
Figure 5(c) Med-High Risk 1997, Figure 5(d) High Risk 1997

vl



Figure 6

Figure 7

Figure &

Figure |

Figure 2
Figure 5
Figure 4
Figure 5

Figure 6

Risk Levels According to Gender of Offender, 1995-97
Figure 6(a) 1995, Figure 6(b) 1996, Figure 6(c) 1997

Community Service and Probation Proposals for Low Risk Male and Female Ottenders,

1995-97
Figure 7(a) 19935, Figure 7(b) 1996, Figure 7(c) 1997

Community Service and Probation Proposals for Med-Low Risk Male and Female Offenders

1995-97
Figure 8(a) 1995, Figure 8(b) 1996, Figure 8(c) 1997

Chapter 7

Community Sentence Proposals and Disposals for Employed and Unemployed Offenders,

1993-97
Figure 1(a) Employed Proposals, Figure 1(b) Employed Disposals
Figure 1(c) Unemployed Proposals, Figure 1(d) Unemployed Disposals

Community Sentence Proposals According to Degree of Housing Problems 1995-97
Figure 2(a) 1995, Figure 2(b) 1996, Figure 2(c) 1997

Community Sentence Proposals According to Degrze of Drink Problems 1995-97
Figure 5{a) 19935, Figuie 3(b) 1996, Figure 3(2) 1997

Community Sentence Proposals According to Degree of Drug Problems 1995-97
Figure 4(a) 1995, Figure 4(b) 1996, Figure 4(c) 1997

Community Sentence Proposals According to Degree of Employment Problems 1995-97
Figure 5(a) 1995, Figu_re J(b) 1996, Figure 5(c) 1997

Community Sentence Proposals According to Degree of Family Problems 1995-97
Figure 6(a) 1995, Figure 6(b) 1996, Figure 6(c) 1997

Vil



Table 3.1

Table 4.1

Table 4.2

Table 4.3

Table 4.4

Table 4.5

Table 4.6

Table 5.1

Table 5.2

Table 5.3
Table 5.4

Table 5.5

Table 6.1
Table 6.2
Table 6.3

Table 6.4

LIST OF TABLES IN APPENDIX 4

Chapter 3

List of Matched Cases - Study One

Chapter 4

Probation Ofticers’ Proposals by Court Disposals, 1993-97
Table 4.1(a) 1993, Table 4.1(b) 1994, Table 4.1(c) 1995, Table 4.1(d) 1996, Table 4.1(e) 1997

Proportion of Community Service, Probation and Probation+ Proposals Resulting 1n a
Combination Order, 1993-97
Table 4.2(a) 1993, Table 4.2(b) 1994, Table 4.2(c) 1995, Table 4.2(d) 1996, Table 4.2(e) 1997

Proportion ot Community Sentence Proposals Resulting in a Custodial Sentence
Table 4.3(a) 1993, Table 4.3(b) 1994, Table 4.3(c) 1995, Table 4.3(d) 1996, Table 4.3(e) 1997

Proportion of Community Service, Probation and Probation+ Proposals Resulting in a
Combination Order, Theft <£500, 1995-96
Table 4.4(a) 1995, Table +.4(b) 1996

Proportion of Community Service, Probation and Probation+ Proposals Resulting 1n a
Combination Order, Disqualified Driving, 1994-97
Table 4.5(a) 1994, Table 4.5(b) 1995, Table 4.5(c) 1996, Table 4.5(d) 1997

Proportion of Community Sentence Proposals Resulting in a Custodial Sentence, Disqualitied

Driving, 1995 and 1997
Table 4.6(a) 1995, Table 4.6(b) 1997

Chapter 5

Gender Difterences in Outcomes for Community Sentence Proposals 1993-97
Table 5.1(a) 1993, Table 5.1(b) 1994, Table 5.1(c) 1995, Table 5.1(d) 1996, Table 5.1(e) 1997

Ditterences in Male and Female Custodial Outcomes Following Community Sentence
Proposals, 1993-97

Table 5.2(a) 1993, Table 5.2(b) 1994, Table 5.2(c) 1995, Table 5.2(d) 1996, Table 5.2(e) 1997
Thett <£500 Community Sentence Proposals According to Gender, 1993-97

Theft <£500 Community Sentence Disposals According to Gender 1993-97

Theft <€£500 Most Serious Previous Conviction According to Gender 1993-97
Table 5.5(a) 1993, Table 5.5(b) 1994, Table 5.5(c) 1995, Table 5.5(d) 1996, Table 5.5(e) 1997

Chapter 6
Oftfenders’ Calculated Risk of Custody, 1995-1997

Probation Officers’ Community Sentence Proposals by Risk Level, 1995-97
Take-up Rates tor Community Sentence Proposals According to Risk Level, 1995

Take-up Rates tor Community Sentence Proposals According to Risk Level, 1996

Viil



Table 6.5 Take-up Rates for Community Sentence Proposals According to Risk Level, 1997
Table 6.6 Court Disposals by Community Sentence Proposals tfor Otftenders at Low, Medium-Low and
Medium-High Risk ot Custody 1995-97
Table 6.6(a) 1995, Table 6.6(b) 1996, Table 6.6(c) 1997
Table 6.7 Risk Levels According to Gender of Offender, 1995-97
Table 6.7(a) 1995, Table 6.7(b) 1996, Table 6.7(c) 1997
Table 6.8 Proposals According to Gender for Low and Med-Low Risk Ottenders, 1995-97
Table 6.8(a) Low Risk, Table 6.8(b) Med-Low Risk
Table 6.9 Gender Ditterences in Outcomes for Community Service and Probation Proposals for Low
and Medium-Low Risk Offenders 1997
Table 6.9(a) Low Risk, Table 6.9(b) Medium-Low Risk
Table 6.10 Outcomes for Community Service and probation Proposals for Male and Female Ottenders,
Low Risk, 1995-97
Table 6.10(a) 1995, Table 6.10(b) 1996, Table 6.10(c) 1997
Table 6.11 Outcomes for Community Service and Probation Proposals tor Male and Female Otfenders at
Med-Low Risk 1995-97
Table 6.11(a) 1995, Table 6.11(b) 1996, Table 6.11(c) 1997
Chapter 7
Table 7.1 Community Sentence Proposals by Employment Status, 1993-97
Table 7.2 Community Sentence Disposals by Employment Status, 1993-97
Table 7.3 Community Sentence Proposals According to Housing Problems, 1995-97
Table 7.3(a) 1995, Table 7.3(b) 1996, Table 7.3(c) 1997
Table 7.4 Community Sentence Proposals According to Drink Problems, 1995-97
Table 7.4(a) 1995, Table 7.4(b) 1996, Table 7.4(c) 1997
Table 7.5 Community Sentence Proposals According to Drug Problems, 1995-97
Table 7.5(a) 1995, Table 7.5(b) 1996, Table 7.5(c) 1997
Table 7.6 Community Sentence Proposals According to Employment Problems, 1995-97
Table 7.6(a) 1995, Table 7.6(b) 1996, Table 7.6(c) 1997
Table 7.7 Community Sentence Proposals According to Family Problems, 1995-97
Table 7.7(a) 1995, Table 7.7(b) 1996, Table 7.7(c) 1997
Chapter 8
Table 8.1 Report Proposals by Court Disposals for the Offence of Thett Under £500
Table 8.2 Report Proposals by Court Disposals According to Gender for Low Risk Theft Otfenders
Chapter 9
Table 9.1 Report Proposals by Court Disposals for the Offence of Driving Whilst Disqualitied
Table 9.2 Report Proposals by Risk Level for Disqualified Driving Offenders

1X



THE ROLE OF PROBATION OFFICERS’ REPORTS IN MAGISTRATES’ SENTENCING
DECISIONS

INTRODUCTION

The Changing Role of the Probation Service in England and Wales

The past decade has seen enormous changes within the probation service that have come about largely as a

result of two very difterent influences.

Meta Analysis and the Influence of the ‘What Works’ Movement

First, the development ot the statistical technique known as meta analysis enabled researchers to combine the
findings from ditterent probation studies and to identify a number of factors that were linked with positive
outcomes. This generated a renewed sense of optimism within the probation service and after years of concern
that perhaps ‘nothing worked’ in preventing re-offending, interest now focused on the implementation ot what
became known as the ‘What Works’ approach to the supervision of offenders. This approach required that work
with offenders should be based on principles and techniques that research had shown to be eftective. It also

stressed the importance of monitoring and evaluating outcomes, which was tacilitated by the developments that

had taken place 1n relation to information technology and computerised record systems.

The Criminal Justice Act 1991

Second, the Criminal Justice Act 1991 dramatically changed sentencing practice, as well as the manner in which
probation officers wrote reports for the courts and supervised oftenders in the community, both of which
became regulated by ‘national standards’. Probation officers had to be trained how to write the ‘new style’
reports and how to make sentence proposals to the courts that were 1n line with the new sentencing framework
(which was then subsequently modified by the Criminal Justice Act 1993). As a result of the CJA 1991,
probation orders and community service orders changed in a number ot ways, and in some respects reversed
their traditional positions in the sentencing ‘tarift’. Probation officers’ compliance with the new national
standards also became subject to monitoring and evaluation, both internally and through external inspections,

and probation officers’ work thus came under much closer scrutiny than had previously been the case.

This was therefore a time ot important changes for the probation service, whom, it was suggested, would move
‘centre stage’ following the implementation of the CJA 1991. However, it also meant that probation officers

came under increasing pressure, both to adapt to the new ways of working and to demonstrate that their work



with offenders was both effective in reducing offending and complied with the required standards. These
pressures were further compounded by financial constraints and budgetary cutbacks within the service, which

caused probation managers to become increasingly concerned about the best allocation of scarce resources.

All of this meant that the appropriate targeting of community sentence proposals in probation otficers’ reports

to the courts and court rates of take-up for these proposals took on a greater significance and became more

closely monitored than ever betore.

Background to My Research

[t was through my work as a probation officer that I learnt about the Criminal Justice Act 1991, national
standards, the “What Works™ debate and evidence-based practice, as well as the importance of appropriately
targeting community sentence proposals. This had suggested, inter alia, that for more serious oftenders who

required probation intervention in order to reduce the risk of re-offending, a proposal tor probation supervision

with attendance at groups based on "“What Works’ principles was likely to be appropriate.

Probation measures ot etfectiveness included the monitoring of rates of take-up tor probation otficers’
proposals and, by implication, there was an expectation that report proposals would be tfollowed. Yet it

appeared to me that some types of proposal were considerably more likely to be followed by the courts than

others. Moreover, a proposal for probation with groupwork appeared to be the proposal that the courts were

least likely to follow. If this were the case, I believed that it had important implications, both in relation to the
monitoring of rates of take-up for probation officers’ proposals and for the monitoring of the eftectiveness ot
probation officers’ work with offenders. Furthermore, there seemed little point 1n probation services drawing

up groupwork programmes based on “What Works’ principles it the courts were not willing to sentence
offenders to such programmes. It theretore appeared relevant to undertake research that examined whether

some types of proposal were more likely to be tollowed than others, and 1f this were tfound to be the case, to ask

In what circumstances this was likely to happen.

At the same time, publicity in the media concerning research findings 1n relation to reconviction rates tollowing
different sentences, as well as the then Home Secretary’s assertion that ‘prison works’, led me to examine what
existing research had to say about the different community sentences. I found that research into probation
orders with groupwork, for the most part, looked at whether groupwork programmes were effective in terms ot
changing offenders’ attitudes, or in reducing subsequent reconviction rates, or was in relation to ‘programme

integrity’. However, 1t generally failed to address the question of whether, in the first place, courts were willing
to follow probation officers’ proposals for probation with groupwork. It also seemed to me that researchers

tended to focus either on probation supervision or on community service, but were seldom concerned with
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making comparisons between these two very different types of sentence unless it was in terms of what appeared

to be somewhat unreliable measures of rates of re-offending.

[ theretore concluded that a study of factors that influence probation officers’ choice of sentence proposals and

court rates of take-up tor these proposals was both timely and relevant.

Outline of Research

Research Focus

The focus ot my research 1s on community sentences in the magistrates’ courts. This 1s because it 1s community
sentences for which the probation service is mainly responsible and because the majority of criminal cases are
dealt with 1n the magistrates’ courts. Moreover, magistrates generally request a pre-sentence report in those

cases where they are considering imposing a community sentence.

My research aims to answer questions in relation to how probation officers select and present community

sentence proposals 1n pre-sentence reports to the magistrates’ courts and it considers some of the factors that

may atfect magistrates’ rates of take-up for these different proposals.

Research Data

The probation services in England and Wales record a considerable amount of information in relation to
offenders on whom reports have been requested by the courts, as well as on offenders for whom they have
statutory responsibility. This data collection had its origins in the National Probation Index — a computerised
system for collecting information that was established in 1979. This required probation services to submit
otfender details that included name, date of birth, gender, type of case, most serious type of offence for which
sentenced, date of sentence, length, additional requirements, court name and summary of types of previous
sentences received. The computerised records of this information (PROBIS) can be used to generate a variety
of data on sentencing and on offenders that 1s used both locally and nationally. This 1s made available to the
public through publications such as probation service annual reports and Home Office statistical bulletins.
However, I was extremely fortunate in being given access to the computerised records of the Kent Probation
Service PROBIS database and it is upon these records tor the years 1993-97 that the statistical analyses in my
thesis are based. However, in order to achieve a fuller understanding ot sentencing decisions than 1s likely to be
available from statistical data alone, I also undertook a qualitative study ot written reports. For this, I was

equally fortunate 1n being given access to the written reports of two probation teams in Kent, which form the

basis of the qualitative studies.
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My research is therefore based upon both a quantitative and a qualitative approach. However, I should state

that to some extent the research is also ‘participatory’ in the sense that I approached the research from the

perspective of a report-writing probation officer.

Thesis QOutline

The thesis 1s divided into two sections. In Part 1 of the thesis, chapter 1 considers the background history to
probation officers’ court reports and we examine sentencing legislation and guidance. We also consider ways

in which probation officers and magistrates may take differing perspectives concerning the main aims of
sentencing, and hence may ditfer in their views of what constitutes the most appropriate sentence outcome.

Chapter 2 then gives an overview of existing research relating to probation officers’ reports and factors that may

influence both probation officers’ and magistrates’ sentencing decisions.

Part 2 ot the thesis contains the results of my research, which is based on Kent probation officers’ pre-sentence
reports to the magistrates’ courts during the years 1993-97. Four chapters contain statistical analyses of data
relating to probation officers’ community sentence proposals and court sentence disposals, and three chapters

are based on qualitative analyses of three samples of written reports. My main interest was in the sentencing

choice between community service and probation, which to some extent reflects the choice between punishment
and rehabilitation. Since probation 1s regarded as a rehabilitative sentence, I hypothesised that probation
officers would select probation supervision for offenders assessed at high risk of re-ottending, whereas they
would select community service for offenders at lower risk of re-offending and hence not in need of probation
supervision. However, I also anticipated that magistrates’ rates of take-up for these different proposals would

be intluenced by tactors relating to both the offence and the offender, as has been suggested by previous

research.

In chapter 3, we begin by examining a sample of 18 pairs of matched pre-sentence reports that were written

during 1993/94, when we consider factors that could explain why the proposal was followed in one report but

not in the other. In chapters 4 — 7 we then move on to an examination of the statistical data. In chapter 4 we
look at overall differences in rates of take-up between the ditferent community sentence proposals, when I
anticipated that significant differences would be tound. We then examine whether these sentencing decisions

were affected by the offence that had been committed (chapter 4), or by the gender of the offender (chapter 3).

The research outlined so far was only able to make approximate matches between ottenders in terms of level of
‘seriousness’. However, from 1995 onwards, Kent Probation Service statistical records included data relating to
level of seriousness, according to the statistical probability of otfenders receiving a custodial sentence. This

then enabled me to make comparisons of sentencing decisions, both between differing levels of seriousness and

within the same level of seriousness. The findings from these comparisons are reported in chapter 6.

Y



Also from 1995. the statistical information recorded by Kent Probation Service included more detailed
information on social factors that probation officers considered to be related to offending. Data from these
records are analysed in chapter 7, which examines the relationship between social problems and probation
officers’ sentence proposals. Here I hypothesised that those offenders for whom probation supervision had been
proposed would have more social problems than those offenders for whom officers had proposed community
service. Chapter 7 also examines the effect of social problems on court rates of take-up for probation officers’
proposals, when I anticipated that courts would be more likely to follow proposals for probation where reports

had identified social problems that required addressing through probation supervision.

In chapters 8 and 9 we return to the qualitative studies of reports that were written during 1996, when we focus
on the offences of theft under £500 (chapter 8) and driving whilst disqualified (chapter 9), which were the two
offences for which Kent probation officers most commonly wrote reports. These written reports provide

additional information relating to sentencing decisions that was not available through examination ot statistical

data alone.

Finally, in chapter 10 there is a summary of the study’s findings, as well as discussion of conclusions and

implications for the future.
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Background History and Overview of Existing Research




Chapter One

PERSPECTIVES ON SENTENCING

Background History, Sentencing Aims, Legislation and Guidelines

Introduction

The writing of reports tor the courts to assist them in reaching a sentencing decision has always formed an
important part of the work of probation officers. It is also an aspect ot probation work towards which a

considerable amount of research effort has been directed.

The first detailed guidance on the content of probation reports in England and Wales was provided by the
Streatfeild Committee 1n 1961, since when there have been many refinements concerning their role, content,

and structure, which culminated in ‘national standards’ for probation reports during the 1990s (Home Oftice et

al. 1992; Home Office et al. 1995).

Over the years there has been a change of emphasis from reports that provided details ot the otfender’s social

history to reports that focused on offending behaviour. There has also been a shift from what was viewed as the

most appropriate form ot ‘treatment’ for the offender to what was viewed as the most appropriate ‘restriction of

liberty’ commensurate with the seriousness of the oftence. Since the implementation of the 1991 Criminal

Justice Act, there has also been a change of name from social inquiry reports (SIRs)' to pre-sentence reports

(PSRs).

In the present chapter we take a look at the background history to probation ofticers’ reports to the courts and

we examine sentencing legislation and guidance. We also consider ways in which probation officers and

magistrates may take differing perspectives concerning the main aims ot sentencing, and hence may differ in

their views of what constitutes the most appropriate sentence outcome.

1 Background History

1.1 The Origins of the Probation Service

Probation officers had their origins as police court missionaries at the end of the nineteenth century, when their
initial function was ‘reclaiming drunkards’. However, their work expanded to include the release of minor

offenders on the condition that they kept in touch with the missionary and accepted his/her guidance. (Weston,

' Reports were also sometimes referred to as Social Enquiry Reports (SERs).



1987, p.27.) This informal supervision was given a statutory basis by the Probation of Offenders” Act 1907,
which introduced the probation order. This required offenders to be under the supervision ot a probation

officer, whose duty was to ‘advise, assist and befriend’ the offender. Throughout its history, the probation

service has thus been mainly concerned with the rehabilitation of ottenders.

1.2 The History of Probation Reports

The first detailed guidance on the content of probation reports in England and Wales was provided itn 1961 by
the Streatfeild Inter-Departmental Committee on the Business of the Criminal Courts. (Home Office 1961)

The Streatfeild Committee noted that originally probation reports were used primarily where the court was
considering putting the otfender on probation. However, reports were also found helpful where the court was
considering whether any other form of sentence might divert the offender from crime. The Committee theretore
proposed that 1t was appropriate for probation officers to express ‘opinions’ in their reports on such matters as:

- whether a probation order stood a good chance of diverting an offender from crime;

- whether a custodial sentence seemed better suited for this purpose, or might be more likely to confirm an

oftender 1n crime: or

- whether probation appeared unnecessary because the oftfender had a stable background and was unlikely to

re-offend.

However, the Streatteild Committee also pointed out that probation officers’ opinions in social inquiry reports
related to only one of the possible considerations in the court’s mind: how to stop the ottender from offending
again. The court, on the other hand, had also to consider the nature of the oftence and the public interest.
Streatfeild therefore proposed that ‘the probation officer should never give his opinion in a form which

suggested that it relates to all the considerations in the court’s mind’. (Quoted 1n Harris 1979, p.77.)

Just a year later the Morison Departmental Committee on the Probation Service expressed doubts about

probation officers’ knowledge of the likely effects of different ‘treatments’ on otfenders, saying they ‘are not

now equipped by their experience, and research cannot yet equip them to assume, a general function ot

expressing opinions to the courts about the likely effect of sentences’. Despite this, in 1974 a Home Oftice
circular contained the directive that ‘if an experienced probation otficer teels able to make a specific

recommendation in favour of (or against) any particular form of decision being reached he should state 1t clearly

in his report’. (Both quoted in Harris 1979, p.75.)

In 1986 a further Home Office circular on social inquiry reports signalled the shift towards more offence-
focused reports when it defined their purpose as setting ‘offending behaviour into the individual’s social

context’ and assessing ‘the likely effect of the range of measures available to the court on the offender’.

Reports were now to contain recommendations whenever possible. (Quoted in Holt and Wargent 1989, p.17-



18.) However, probably the most significant change to probation reports came with the implementation of the

Criminal Justice Act 1991, which will be discussed in more detail below.

1.3 Expansion of the Sentencing Framework

Community service orders were introduced as an additional sentencing option by the Criminal Justice Act 1972
and were originally expected to divert offenders from custodial sentences. The community service order
embodied a number of difterent elements that made it particularly attractive to sentencers. It involved
reparation, enabling oftenders to pay back their ‘debt to society’, both actually and symbolically, by pertorming
work for the benetit of the community. It was punitive in that it required offenders to perform unpaid work in
their leisure time. It was economical to operate and it was also unlikely to harm an oftender’s personal tamily

life or to disrupt an offender’s employment record.

The 1980s saw the introduction of further sentencing options through the development of programmes of
intensive probation supervision, with probation day centres and specitfied activities programmes introduced by
the Criminal Justice Act 1932, Intensive probation programmes had their origins in North America and were
largely a response to the problem of how to limit prison overcrowding at the same time as limiting government
spending. However, they also grew out of a need to restore judicial confidence 1n the ability ot the probation
service to provide appropriate sentences to reduce the level of crime amongst 17-25 year olds. (Mair et al 1994)
Although these programmes were rationalised by probation officers as being rehabilitative, they were promoted
to the courts as 1njecting incapacitative and retributive elements into probation. (Hudson, 1993) They theretore
enabled the probation service to appear ‘tough on crime’ and thus achieved the ‘latent’ goals of gaining more
funding for the probation service and ot enhancing the professional and personal selt-esteem of probation

officers. (See Byrne 1990, Clear and Hardyman 1990, Tonry 1990.)

Like community service, intensive probation programmes should have appealed to sentencers, since as well as
reducing the prison population and saving money, they were expected to rehabilitate the otfender and protect
the public. However, it would appear that although such programmes appealed to probation otticers, community

service, with its more obviously reparative and punitive aspects, continued to appeal more readily to sentencers.

The 1990s brought the combination order, a sentence that combined probation with community service, which
was introduced by the Criminal Justice Act 1991. This sentence was intended for serious offenders and it was
originally envisaged that it would generally be used in the Crown Courts rather than the magistrates’ courts.
However, in practice this did not happen, possibly because the combination order provided magistrates with the

attractive possibility of both reforming and punishing offenders at the same time.



1.4 The Growth of the ‘What Works’ Movement

As well as considering changes in the sentencing framework that resulted from legislation, we also need to

consider the influence of research and technology, particularly in relation to the growth of what is referred to as

the “What Works’ movement.

During the 1970s the work ot criminologists such as Martinson in America (Martinson 1974) and Brody from
the Home Oftice Research Unit in England (Brody 1976), combined with the disappointing results from what
were known as the IMPACT studies (Folkard, Smith et al. 1976) had led to the conclusion that ‘nothing
worked’ and that more supervision did not mean less offending”. However, the development of a statistical
technique known as meta analysis enabled researchers such as Ross in Canada (Ross 1990) and Lipsey in

America (Lipsey 1992) to combine the results of a number of different studies and identify factors that were

linked with positive outcomes.

Although researchers using meta analyses produced some encouraging results, others remained sceptical,
pointing out that selective decisions by authors and editors had tended to overestimate effects. (See, for
example, Lab and Whitehead 1990, Losel 1995, Mair 1997.) Nevertheless, the revised interest in the possibility
of rehabilitation, combined with an increasing emphasis on punishment in the community, led to the further

development of intensive groupwork programmes based on the findings from these studies. (See McGuire

1995.)°

One of the main findings from meta analyses was that effective treatment programmes used techniques that had
an impact on oftenders’ thinking, as demonstrated by the ‘Reasoning and Rehabilitation’ programme that was
developed by Ross and his colleagues in Canada. Meanwhile, in this country McGuire and Priestley had
already developed cognitive-behavioural programmes that taught “skills and stratagems for going straight’

(McGuire and Priestley 1985), which probably had as great an impact on probation officers’ work with

offenders as did the research from North America.

The importance attached to what came to be known as the "What Works™ approach to ottender supervision was
underlined by the establishment of the “‘What Works’ project in 1996 by HM Inspectorate of Probation, as well
as by the more recent Home Oftice Pathtinder scheme of accredited probation programmes. Despite this, the

‘What Works’ movement has been criticised for using inappropriate methods by which to evaluate what 1s

essentially an ‘'unmeasurable’ human process and doubts have been expressed about whether it 1s possible to

—

* Although Martinson is frequently cited as having concluded that rehabilitative efforts had no appreciable
effect on recidivism, he in fact found ‘some slight evidence that, at least under some circumstances, probation
may make an offender’s future chances better than if he had been sent to prison’. (Martinson 1974 p.41)

> For a review of ‘What Works’ research studies, as well as a critique of meta-analysis, see also Vennard, Sugg

et al. 1997.




identify and replicate principles of effective programmes. Probation officers have also expressed concerns

about the rigid and mechanistic approach to offender supervision that tends to be required. (See, for example,

Gorman 1993.)

It should be noted that a variety of criteria have been used for measuring the ‘success’ of different programmes.
These have included the number of such orders made, the number of offenders diverted from custodial
sentences, the number of orders successfully completed, changes in offenders’ attitudes, programme “integrity’.
and, frequently, the reconviction rate of offenders who have completed the programme. However, so far as [ am
aware, very little research has been directed towards court levels of take-up for probation officers’ proposals for
such programmes. HM Inspectorate of Probation’s Guide to Effective Practice, for example, refers to ‘variable
patterns of referral resulting in inequality of opportunity afforded to offenders and inefficient use of
programmes’ (Chapman and Hough 1998 p.3), but does not appear to consider whether there are variable

patterns of take-up by the courts.

Detailed consideration of “What Works™ is outside the remit of the present thesis. However, brief details have
been included here because it has undoubtedly influenced the programmes of supervision for offenders that are
provided by the probation service, as well as the type of sentencing proposals that probation officers make in

pre-sentence reports. It theretore appears relevant to examine court rates of take-up for such proposals, as we

will be doing in the present study.

2  The Principles of Sentencing

It we wish to examine the role of probation officers’ reports in magistrates’ sentencing decisions, it is necessary

to understand something ot the basic principles of sentencing.

2.1 Sentencing Aims

Traditionally, there are four aims to be considered in relation to sentencing: retribution, deterrence (both
individual and general), reformation (or rehabilitation) and incapacitation (or protection of the public). To

these, some writers have also added the further aims of reparation and the denunciation of crime. (See, for

example, Samuels 1987, Wright 1991, Ashworth 1997.)

Ashworth (1997) describes these ditfering aims ot sentencing and the rationales behind them. Retributive
sentencing requires ‘ordinal proportionality’ and a scale of values that can be used to assess the gravity of the
current offence. Deterrent sentencing, on the other hand, 1s more concerned with the prevention of further
offences. Rehabilitative sentencing is aimed at the reformation of the offender’s law-breaking tendencies, with
sentences ‘taillored’ to the needs of particular offenders. Ashworth suggests that the pre-sentence report is an

essential element in the pursuit of a rehabilitative approach to sentencing. Incapacitative sentencing is chiefly



concerned with the protection of potential victims and thus is not concerned with causes ot oftending.

Reparative sentencing aims at repairing the harm done to the victim and to the community and may also involve

victim-otftender mediation. (Ashworth 1997, p. 1097-1100.)

[t has been suggested that denunciation and retribution are the prime objectives of criminal justice policy, with
rehabilitation of the otffender ‘a poor third or fourth place in the British government’s proclaimed agenda ot
goals.” (Losel etal 1992, p. 171.) This 1s borne out by training information for sentencers, which advises that a
sentence should not normally be justified on merely deterrent or ‘treatment’ grounds. ‘Properly retlecting the
relative gravity of the offence, and fairness between different offenders, are more important aims in the
individual case.” (Home Oftice, 1990, p. 8.) Moreover, sentencers are also advised that ‘It is not usually

considered to be the responsibility of the probation officer ... to advise on the question whether the treatment ot

the ottender is the aspect of sentencing to which the court should give priority.” (op. cit, p.13.)

2.2 Sentencing Dilemmas

One ot the standard works of reterence on sentencing 1s Thomas’s Principles of Sentencing (Thomas 1979). In
this, he pointed out that our legislative structure has created two distinct systems of sentencing, retlecting

different penal objectives and governed by different principles. These two systems are referred to as ‘tariff’

sentencing versus ‘individualised’ sentencing.

It has been proposed that an individualised sentence is one ‘which will retorm, deter or control the otfender in
question’, whilst a tariff sentence i1s one which is determined by ‘legislatures and judiciaries’. (Walker and
Hough 1988, p. 1.) Individualised sentences have historically been associated with the aim of retormation and
Thomas viewed the probation order as the most important individualised measure available to the sentencer.
Tariff sentences, on the other hand, have been associated with punishment and retribution according to the
severity of the crime that has been committed. Wroath (writing as a magistrate) believed that the difficulty of

resolving these two different approaches was the ‘sentencing dilemma’ (Wroath 1995).

Some writers prefer to talk in terms of ‘retributive’ versus ‘utilitarian’ sentencing. (See, for example,
Fitzmaurice and Pease 1986, Walker 1991 and Lacey 1995.) This approach views punishment as being ot two
types: retributive and utilitarian. Retributive punishment makes amends for harm done and includes
denunciation as well as retribution proper. It is what the offender deserves (‘just deserts’), expresses society’s
denunciation of the crime committed and concentrates on past behaviour. Utilitarian punishment, on the other

hand, is concerned with deterrence, incapacitation and rehabilitation and thus concentrates more on future

behaviour.

With the implementation of the Criminal Justice Act 1991 (see below), the emphasis was on ‘just deserts’ for

the crime committed and sentences were required to involve a restriction on liberty commensurate with the



seriousness of the offence. It therefore became necessary to introduce tariff elements into the probation order.
However, as we shall see later, the difficulty of incorporating tariff elements into what was traditionally an

individualised sentence concerned with rehabilitation presented something of a ‘proposal dilemma’ for

probation ofticers.

2.3 Deterrent Sentencing

And what ot the aim of deterrence? It has often been noted that no matter how severe penalties have been, both
throughout history and across cultures, crime has always continued. One reason for this apparent lack of
success 1S that the deterrent effect of sentences has to depend upon the probability, first, of any further crime
being detected and, second, of the offender being apprehended and ultimately convicted. Although this will
vary according to the type of crime committed, it would seem that the probability of being convicted and
sentenced 1s relatively low. For example, a Home Office Digest of Information on the Criminal Justice System

(Home Ottice 1991) showed that only three in 100 criminal offences resulted in a conviction.

Ashworth (Ashworth 1989) also pointed out that many crimes go unreported, that of those reported and
recorded by the Police, only about 35% are ‘cleared up’, and that of those ‘cleared up’, just over half result in
conviction or formal cautioning. This led Ashworth to conclude that the oftences tor which courts pass
sentence represent only 7% of all offences committed in a given year — a slightly higher figure than that

provided by the Home Oftice above, but still a remarkably small proportion. Similar findings were reported by

Lacey (Lacey 1995) who quoted Home Office research that showed that one man 1n three has a conviction for
an indictable offence by the age of 35, even though only one crime 1n 50 reaches court. He also stated that
British Crime Survey figures would suggest that only one third of crime 1s in fact reported. There 1s thus no

neat dividing line between criminals and non-criminals on which to base an assessment of the deterrent effect of

sentences.

There are, moreover, a number of further difficulties in relation to deterrent sentences. First, as pointed out by
Pease, ‘The imposition of exceptionally severe sentences at times when a crime 1s prevalent, tfollowed by a
decline in the rate of the crime, is likely on the basis of regression alone’. (Pease 1987, p. 38.) Second, attempts
to measure how long an offender has avoided re-offending have often failed to distinguish between the deterrent
and reformative aspects of crime prevention (Hood and Sparks 1970), with, for example, no distinction made
between the possible deterrent effect of imprisonment and the possible reformative ettect ot probation. Finally,
deterrent sentences are based upon the doubtful assumption that otfenders make rational and accurate

judgements about the probability of detection and punishment betore deciding to commit a crime.

Despite these problems, the proposal that ‘prison works’ put forward by the then Home Secretary, Michael

Howard, at the 1995 Conservative Party Conference, suggested that he was attempting to appeal to a widely



held belief. However, as commentators on Michael Howard’s proposals were quick to point out, the likelihood
of detection is a far more effective deterrent than the severity of the sentence. Thus imprisonment can only act

as a deterrent if criminals think that they are likely to be caught and it can only incapacitate offenders 1f they are

caught and convicted.

Although the question of whether sentencing policy can aftect the crime rate 1s largely outside the scope ot this
thesis, 1t appears likely that the debate concerning whether or not ‘prison works’ had the potential to aftect
sentencing practice, including sentencers’ use of community sentences versus sentences of imprisonment.
Moreover, the problems associated with attempting to assess the deterrent effect of sentences also have a
bearing on associated issues relevant to my research, such as attempts to compare reconviction rates tor

ditferent sentences, or to evaluate the effectiveness of rehabilitative sentence measures such as probation.

3 ‘Just Deserts’ and the Criminal Justice Act 1991

Probably the most dramatic changes to probation officers’ reports to the courts were those brought about by the
Criminal Justice Act 1991. This created a new sentencing framework, based on the seriousness of the oftence
and a ‘just deserts’ model of sentencing. Raynor et al believed that the CJA 1991 was the most signiticant piece
of legislation for the probation service for the past 20 years, which was combined with direct attempts by the

government to influence the practice of probation officers through the imposition of national standards.

(Raynor, Smith et al. 1994, p.151.)

The Actrested on two key principles: -

- that the punishment should be proportionate to the seriousness of the oftence, and

- that the more serious the offence, the greater should be the restriction on the offender’s liberty.

A purely ‘just deserts’ approach to sentencing would ignore consideration ot how to deal tairly with people who
committed similar offences, but under different circumstances, with ditfering attributions ot blameworthiness.

In order to deal with this potential problem, the CJA 1991 also introduced aggravating and mitigating factors

that were to be included 1n the assessment of offence seriousness.

Sentences were divided into three bands, with thresholds between them that were to be judged according to
level of seriousness. Thus a custodial sentence could only be given 1f an oftender had been convicted of an
offence that was ‘so serious’ that a community sentence could not be considered, and a community sentence
could only be given if an offender had been convicted of an offence that was “serious enough’ to warrant such a

sentence. One consequence of this was that probation orders could no longer be made on “weltare’ grounds

alone, as had sometimes happened 1n the past.

In its original form, the CJA 1991 allowed courts to consider the oftence and one other associated offence when

assessing the level of seriousness. Restrictions were imposed on the relevance of previous convictions, which



could oﬁly be taken into account when they revealed aggravating factors of the current oftence. The reasoning
behind this was that offenders had already been sentenced and punished for past oftences and thus should not be
punished again. However, this aspect of the Act proved to be very unpopular and was subsequently amended
through the Criminal Justice Act 1993, which allowed the court to look at all offences before it and to take
account of previous convictions, as well as any failure to respond to previous sentences. However, some
writers such as Henham (Henham 1995) felt that this provided evidence of a deliberate realignment of

sentencing policy towards punishment and deterrence at the expense of proportionality and just deserts.

Probation reports (now called pre-sentence reports) were to be written with a view to assisting the court 1n
determining the most suitable method of dealing with an offender according to the above principles. This

resulted in a change of emphasis from reports that contained a detailed social history to reports that contained a

detailed analysis ot offending behaviour.

Initially, there were some concerns over probation officers being required to make judgements about
seriousness, partly on the grounds that any negative information in the PSR could make tuture work with the
offender more difficult. Cochrane et al also suggested that ‘If probation reports are likely to be used negatively
in the determination of seriousness then the client should have the right to legal representation in the interview’.
(Cochrane, Pratt et al. 1993) They believed that probation officers should not be required to take a direct part in
‘the aggravation/mitigation debate’ and considered that they were not trained to make moral judgements about
culpability. They concluded that ‘it is inappropriate and ultimately unhelptul to involve probation officers in
the retributive calculation of seriousness’. In the event, these fears appear to have been unjustitied and both
probation officers and sentencers have generally concluded that an analysis of the context of the offence,
including exploration of culpability, is desirable. Thus, ‘the offender’'s account of the ottence should not be
taken at face value, but assessed in the light of all the facts’. (Teague 1997) And it became easier tor probation

officers to do this because they were now to be provided with the Crown Prosecution Service documentation,

including witness statements.

Although sentencing was to be based on proportionality and just deserts, as Hudson (Hudson 1993) pointed out,

the way in which community sentences were proposed to the courts in fact became much more individualised.

This was because reports containing proposals for probation supervision were now required to provide an
outline of the proposed supervision plan that included: ‘a description of the purposes and desired outcomes ot
the proposed sentence; the methods envisaged and activities likely to be undertaken; a time-scale tor achieving

each objective in the programme; the intensity of supervision envisaged; and the likely etfect on other members

of the family’. (Home Office et al. 1995, p.12.)

* Qince then, the Criminal Justice and Public Order Act 1994 and the Crime (Sentences) Act 1997 have attached
oreater importance to deterrence and incapacitation and have thus continued this trend.




In order to gain the confidence of the courts and of the public, orders supervised by probation officers were to
be tough, demanding and rigorously enforced. Orders were to involve measurable, graduated restrictions on
liberty and the restriction on liberty was to be proportionate, or commensurate, with the seriousness of the
offence. So far as community service orders were concerned, this did not pose too many problems, since
community service required otfenders to give up their time and required effort to undertake a measured number
of hours of unpaid work. However, restriction on liberty and proportionality were less straightforward with

regard to probation orders, where it was much more difficult to measure graduated restrictions on liberty and

where probation officers had tended to see their role as providing help rather than providing punishment.

Although it was suggested that the probation order had the capacity to ‘stretch up tariff’, either through the use
of stricter expectations and demands, or through the use of additional requirements (Stone 1987), a statement
that offenders on probation would be required to report weekly during the first three months of the order was
not comparable with the community service requirement that offenders perform a specified number of hours of

unpatd work each week. The National Association for the Care and Re-settlement of Offenders (NACRO)
theretore suggested that in assessing the degree of restriction on liberty, consideration should be given to the
content of the activity as well as its duration and they proposed that confrontation ot offenders’ attitudes and
behaviour could indeed be very ‘restrictive’ and intensive. (NACRO 1992, p. 19.) Or as Raynor put it, active

participation in a probation order 1s more demanding than ‘mere passive availability’. (Raynor 1995, p.122.)

Nevertheless, 1ssues of proportionality did not sit easily alongside 1ssues of need and ran counter to traditional

expectations of probation orders held by probation officers and magistrates, as well as by oftenders. As we will
see later, the ditficulties experienced by both probation otficers and magistrates concerning comparability of

restriction of liberty between probation and community service were evident throughout much of my research.

4 Guidance for Report Writers

We will end this chapter with a description of some of the guidance that has been provided tor probation report

writers concerning the selection of a suitable sentence proposal.

4.1 General Guidance

Prior to the Criminal Justice Act 1991 and the introduction of national standards, sentencing guidance was

available for both magistrates and probation officers through such publications as The Sentence ot the Court

(Home Office 1990)5 , as well as through Court of Appeal decisions.

_— - e

e —

> First published in 1964, following a recommendation by the Streatfeild Committee that sentencers should be
supplied with information about the content and eftect of the various sentences.
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One of the early guides specifically for report-writers was that provided by Perry (Perry 1975). Some of this
now sounds somewhat dated and patronising, for example: “If his leisure 1s apparently spent 1n a casual way 1t
could be indicative of a general aimlessness, of drift and apathy...” (p. 11). Nevertheless, it contained much
usetul advice for probation officers that was subsequently formalised through national standards. This included
highlighting the importance of verifying facts and the suggestion that “If you feel the subject needs supervision,
think 1t through and show the court why he needs it and what outline plan you have for dealing with him if your

recommendation is followed.” (op. cit. p. 20, my emphasis.)

Writing 1n 1988, Bottoms and Stelman (Bottoms and Stelman 1988) suggested that in selecting a suitable

sentence proposal, report-writers needed to assess the risk of re-offending by examining: -

a) predisposing hazards that had been identified by research workers from large statistical samples, such as
number of previous convictions, age, gender, previous custody and time lapse between convictions, and

b) situational hazards, such as heavy drinking, drug addiction and unemployment.

They made an important distinction between these two types of hazards and suggested that situational hazards

were ‘potentially susceptible to social work help, in a way that the predisposing hazards are not’ (op. cit. p. 76).

Probation ofticers also consulted Magistrates’ Association Sentencing Guidelines (Magistrates Association
1993, 1997). These had been produced in an attempt to minimise sentencing disparities between magistrates®,

but were used by probation officers to ensure that their proposals were both legal and appropriate. In practice,
however, 1t was suggested that probation officers’ selection of sentence proposal tended to be based largely on

experience, or on a ‘gut’ reaction to the offender. Whitehead, for example, considered that probation officers’

selection of candidates tor probation orders ‘hardly complies with a rigorously scientific, or academic
assessment procedure, nor are the findings of research considered; rather, selection is determined more by

feelings and emotive responses to individual offenders during interview’. (Whitehead 1990, p.166.)

4.2 National Standards

Following the implementation of the CJA 1991, more detailed guidance concerning the preparation of PSRs
was given in the National Standards tor the Supervision of Oftenders 1n the Community (Home Office et al.
1992; Home Office et al. 1995), which contained the required standards ot practice tor the probation service.
These stated that ‘The purpose of the PSR 1s to provide a protessional assessment of the nature and the causes
of a person’s otfending behaviour and the action which can be taken to reduce re-oftending’. (Home Office et
al 1995, p. 7.) National standards also gave guidance concerning the different aims ot probation and
community service orders. Probation officers were required to ‘have regard to which community order is most

suitable for the offender and most likely to be completed without the commission of a further offence’ (op. cit.

E—————

° For discussion of sentencing disparities see, for example, Tarling (Tarling 1979), Forst (Forst 1982), Tarling,
Moxon & Jones (Tarling, Moxon et al. 1985), Council of Europe (Council of Europe 1989), Stone (Stone 1994).
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p. 12). It was in this assessment of suitability for the different community orders that the expertise of the

probation officer was seen to lie, rather than in the assessment of an appropriate level of punishment, which was

generally not considered to be the probation officer’s task.

The aims of a probation order were shown as securing the rehabilitation of the offender, protecting the public
from harm from the offender, and preventing the offender from committing turther offences (op. cit. p. 17).
T'he main purpose of a community service order, on the other hand, was shown as ‘to prevent further offending
by re-integrating the offender into the community’. This was to involve ‘punishment’ and ‘reparation to the
community.’, which was to be achieved by the offender being required to perform ‘socially useful’” and

‘demanding unpaid work’ (op. cit. p. 34).

Further detailed guidance in addition to that contained in national standards was provided for probation officers
through such publications as the Guide to Offence Seriousness (Gilyeat 1994). There was also NACRO’s "Pre-
sentence Reports: A Handbook tor Probation Officers and Social Workers’ (NACRO 1992). This suggested
that, when considering sentence proposal, the report-writer will go through a three-stage process: assessment of
seriousness, 1dentification ot possible sentences containing a degree of restriction of liberty which corresponds
to the seriousness of the offence, and assessment of which of these options is the most suitable for the offender.

Details of aggravating and mitigating factors that may affect seriousness were provided by the handbook.

The guidance described above was mainly concerned with the selection of an appropriate sentence within the
appropriate sentence band, (that is, whether the offence was ‘serious enough’ to merit a community sentence, or
'so serious’ that custody must be considered). Guidance with regard to actual sentence level, such as length of
order, was somewhat less clear. The original 1992 national standards contained a chart that suggested 1t was
appropriate tfor probation otficers’ proposals to specity the length ot orders. (Home Oftice et al 1992, p. 27.)
Similarly, the report examples contained in NACRO’s training handbook on pre-sentence reports (NACRO
1992) made reterence to a specific number of hours of community service and a specitic length probation order.
The subsequent 1995 national standards continued to require probation officers to make an accurate assessment
of offence seriousness ‘1n order to ensure that the restriction on liberty ... 1s commensurate with the nature of the
offence’. However, they also stated that ‘the report should not express a firm judgement about the
seriousness of an offence ... that is the responsibility of the court’. (Home Oftice et al 1995, p. 9, original

emphasis.) It is perhaps therefore not surprising that there was some uncertainty over whether assessment of

offence seriousness should lead to a proposal that specified actual sentence level as well as sentence type.

4.3 Gatekeeping

At this point mention should also be made of probation service ‘gatekeeping’. This is a quality control

procedure whereby PSRs are checked by and discussed with colleagues prior to being finalised and submitted to



court. Gatekeeping was initially introduced as part of anti-discriminatory practice, to ensure that reports did not
contain irrelevant, prejudicial information such as racist or sexist language, stereotypes or negative images. [t
subsequently included checks on spelling, grammar and use of jargon, as well as consideration of whether the
report met the required standards and contained an appropriate and well-argued sentence proposal. Gatekeeping
thus provides a means by which probation officers can discuss their reports with colleagues and receive advice

regarding the appropriateness of their sentence proposals.
4.4 Assessment Scales

Rather more tormal attempts to ensure that probation officers’ reports contain appropriate sentencing proposals
have resulted in the development of a variety of assessment scales. These include ‘risk of custody’ scales
(which attempted to predict court behaviour), ‘risk of reconviction’ scales (which attempted to predict
oftenders’ behaviour), and sentence proposal matrices (which combined assessment of offence seriousness with
assessment of type of intervention required). One of the original assessment scales for use by probation officers
was Bale’s Cambridgeshire Risk of Custody Scale. This was developed to assist probation officers to
appropriately target otfenders at risk of receiving a custodial sentence for high tariff community proposals, and

was subsequently amended following the changes brought about by the CJA 1991. (Bale 1987, Bale 1992)

There are, however, a number of difficulties associated with the use of such scales. Harris (Harris 1992)
questioned whether we should be using statistical prediction indicators (such as age, number of previous
convictions), clinical prediction indicators (such as mental health, or motivation to change), or structural
variables (such as poverty or unemployment). There was also a potential problem concerning the calculated
level of ‘seriousness’ being affected by the offence with which the oftender had been charged. This arose
because Crown Prosecution Service charging standards and plea bargaining, as well as administrative and
financial considerations, sometimes resulted in a charge being ‘discontinued’ and a lesser charge being brought,
as has been highlighted by writers such as Davies (Davies 1995). Additionally, 1t was pointed out by writers
such as Creamer and Williams (Creamer and Williams 1996) that statistical prediction instruments had the
potential to perpetuate discriminatory practices, since discretionary decisions in the criminal justice process will
be reflected as part of the statistical basis of the scales. Moreover, although such scales could predict the

statistical probability of sentencing outcomes, they were unable to predict the outcome for individual otfenders.

There was, moreover, some initial opposition to the use of assessment scales from both probation otficers and
government. The government Green Paper ‘Strengthening Punishment in the Community’ (Home Oftfice 1995)
concluded that probation officers’ use of seriousness scales in an attempt to graduate community sentences was
‘undesirable because in some cases it led to over technical and legalistic PSRs which gave the appearance of
usurping the role of the sentencer’ (op. cit. p.13). Meanwhile the National Association of Probation Officers

(NAPO) suggested that ‘Probation staft have always believed that the chances of the reconviction of an offender
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were based on factors such as job prospects, education ... not on square roots and algebra’ (Fletcher 1995 cited

in Colombo and Neary 1998).

Despite this, assessment tools have come to be widely accepted and a variety of ever more complex instruments
have been developed. In 1996 a probation circular announced the introduction of OGRS (Offender Group
Reconviction Scale), which was developed on the basis of demographic characteristics and offending histories
of a large sample of offenders and was intended for use as an assessment tool by PSR writers. In its original
draft torm this had proposed that to calculate the relevant ‘score’, probation officers must start with the number
31, subtract 3 if female, subtract age of offender, subtract number of previous youth custody sentences, then (i)
take total previous guilty appearances, (ii) calculate number of years since first conviction, then add 3. (iii)
divide (1) by (11) then take the square root of this, multiply by 75, round to the nearest number and add to the

score. Then add or subtract a number defined by the current offence. (Quoted by Mills 1995.)

Actuarial prediction instruments such as OGRS were based on static risk factors. Other assessment instruments
have considered dynamic risk factors that were linked with offending (‘criminogenic’ needs), or have combined

structured assessment measures with indices of areas of work to be undertaken during the supervision process.

These include:

- LSI-R (Level of Service Inventory-Revised): a combined risk and needs assessment tool that was

developed 1n Canada and validated in North America;
- ACE (Assessment Case Recording and Evaluation System): an assessment and evaluation tool developed

in partnership between the Probation Studies Unit at the University of Oxford and Warwickshire Probation
Service7;

- The Case Management Instrument developed by Oldfield in Kent “to enable and ensure the rigorous,
systematic and consistent assessment and supervision of offenders’. (Oldtield 1998)

- OASys, a detailed risk assessment tool that has been developed on a national basis for use by both the

Prison Service and the Probation Service.

HM Inspectorate of Probation’s Evidence Based Practice Guide (written prior to OASys) advised probation
services to use either LSI-R or ACE assessment tools as they were the only tools that were being evaluated
nationally. (Chapman and Hough 1998) However, when Colombo and Neary (Colombo and Neary 1998)
questioned the 54 regional Probation Services in England and Wales during the tirst six months of 1998, they
found a considerable lack of uniformity amongst the different services, with 39.6% ot services using OGRS,

18.8% using LSI-R, 8.3% using ACE and 58.3% of services using their own in-house assessment scales.’

" See Gibbs 1999 for a description of the development and use of ACE.
® Figures do not round to 100% because some services were using more than one type of scale.
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It can thus be seen that guidance for report-writers has become increasingly detailed and sophisticated. The
assessment tools described above have probably enabled probation officers better to target their sentence
proposals and have also provided a means by which managers can monitor whether officers are making
appropriate proposals in pre-sentence reports.” However, we need to bear in mind that statistical tools such as
these are dependent upon the input of accurate information. Unfortunately this is not always possible and the
more complex the information that has to be included, the greater the likelihood of errors or omissions.
Oldtield, for example, found discrepancies in data relating to previous criminal histories and drew attention to
the problems sometimes encountered by probation officers in accessing such information. (Oldfield 1996)
Statistical assessment tools also fail to take account of the social and political context within which sentencing
takes place and they ignore the possible differences in sentencing philosophies held by probation officers and
magistrates. Moreover, as we have seen, the PSR is only part of the information the court is required to
consider when forming a view on seriousness and deciding appropriate sentence. Thus, no matter how complex
the assessment tools, they can only provide approximate answers and no matter how detailed the sentencing

guidelines, it appears unlikely that probation officers and magistrates will ever be in total agreement.

Conclusion

This chapter has discussed the background history to probation officers’ reports and their use as aids to court
sentencing decisions. We have examined the manner in which sentencing decisions are likely to be influenced
by contlicting sentencing philosophies, as well as by changing social, administrative and political
considerations. We have seen that, since it came into being, the raison d’étre of the probation service has had
to change from the rehabilitation of less serious offenders, to the provision of alternatives to custody, to the
entforcement ot punishment in the community. We have also considered the extent to which differing
perspectives on sentencing are neld by probation officers and magistrates and have seen that dilemmas can arise

as a result of contlicts about the aims and effectiveness ot different sentences, despite the development of

increasingly detailed sentencing guidelines.

The present thesis examines some ot the practical outcomes of these changes and dilemmas, when we will be
looking at factors that affect probation officers’ proposals to the courts, as well as tactors that affect court rates
of take-up for these proposals. This will be based upon the statistical analysis of sentencing data, as well as
upon examination of written reports. However, in the following chapter we will first consider what existing

research can tell us about probation officers’ reports and factors that influence court sentencing decisions.

l——— e

 HM Inspectorate of Probation’s Evidence Based Practice Guide states that managers should set clear targets
for appropriate referrals and monitor staff performance, intervening proactively if targets were not met.

(Chapman and Hough 1998, p.29.)
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Chapter Two

OVERVIEW OF EXISTING RESEARCH

Introduction

Although the national standards for pre-sentence reports referred to in chapter one contain some elements that
clearly owe their existence to the desire to appear ‘tough on crime’, many of the requirements are in line with
the considerable amount of research that has been carried out, both into probation reports themselves and into

‘what works’ to reduce re-oftending.

This research has been conducted by researchers from a number of different countries and with widely diftering
backgrounds, ranging from statisticians within the Home Office Research Unit to practitioners within probation
teams, with a variety of academics and policy-makers in between. As a result, studies have ranged from
sophisticated statistical research designs to small-scale local ‘evaluations’. Although the findings from such
widely differing studies cannot be regarded as comparable, I believe that this variety ot approaches can provide

insights into probation officers’ report-writing and magistrates’ sentencing decision-making.

The majority of criminal cases are dealt with 1n the magistrates courts ' Despite this, much of the research into
probation reports and into sentencing practice has been carried out in the Crown Court. However, sentencing
practices between the magistrates courts and the Crown Court ditfer, with the Crown Court generally dealing
with the more serious offences and able to impose longer custodial sentences. Hedderman and Moxon
(Hedderman and Moxon 1992) also found that magistrates courts were much more likely than Crown Courts to
impose sentences in line with SIR recommendations and that judges were three times as likely as magistrates to

impose immediate custody for matched cases. It therefore needs to be borne in mind that research results

obtained in the Crown Court cannot necessarily be generalised to the magistrates courts.

We also need to be aware that, no matter how sophisticated the research design or how complex the statistical
analyses, ‘statistics provide an approximation rather than a direct reflection of reality” (Oldfield 1996). In
relation to sentencing research, this is partly because of a variety of what Fitzmaurice and Pease (Fitzmaurice
and Pease 1986) refer to as ‘extra-legal’ variables. These include such factors as sentencer’s personality Or pre-
existing attitudes, or the appearance of the defendant, which are difficult to control for in studies that are based
upon the analysis of recorded criminological data. In addition, these statistical analyses are often dependent
upon information that has been provided by probation officers. As we saw in chapter one, accurate information

in relation to previous criminal history is not always readily available to probation officers and their data coding

1 Downing and Lynch (1997) put this tigure at 98%.
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may not always be as accurate as researchers would wish. Thus we need to bear in mind that the ‘objectivity’ of

statistical analyses can sometimes be an illusion.

In the present chapter we will look at previous research that helps to provide a better understanding of the role
ot probation officers’ reports in magistrates’ sentencing decisions. For the purposes of this overview, research
findings will be considered under the following headings: Structure and Content of Probation Officers’ Reports,
Probation Officers’ Decision-Making, Take-up Rates for Probation Report Proposals, Factors That Influence
Magistrates’ Sentencing Decisions, Gender and Race Issues, The Role of Social Factors, Conflicting Aims of
Sentencing, and Reducing Re-offending. However, we need to bear in mind that some of the research we will

be examining covers more than one area and not all fits neatly into these categories.

1 Structure and Content of Probation Officers’ Reports

We saw in chapter one that guidance for probation officers concerning the content of their reports has become
increasingly prescriptive. We will therefore start this chapter by examining what previous research can tell us

about the structure and content of probation officers’ reports.

Twenty years ago research undertaken by the Home Office Research Unit found that probation officers were
selective in their use of available information, in order to support their sentencing argument and to place the
oftender in the best possible light. (Thorpe 1979) A similar finding was reported by Spencer (Spencer 1988),
who used the technique of discourse analysis in his study. He found that the structure and content of probation
officers’ reports in a county probation department in America could be explained by various formal and
informal protocols. He examined how officers addressed the selectional problem of which information to
include and how to present it. He suggested that probation officers selectively used material gained during the
course of an interview, which tnvolved them selectively choosing intormation and also selectively representing
information in the text. (Original emphasis.) He found that frequently information was selected on the basis
that it justified the recommendation that followed. He also tound that otficers and judges had shared
‘typologies’ of detendants and sentences and that ‘Officers selectively choose and present information from

earlier parts of the report in ways which account tor their recommendations based on these typologies’ (p. 77).

Spencer also discussed the power/status relationship that existed between probation officers and judges. He
suggested that the detailed information on detendants that officers possess and the fact that they have
interpreted this information and made an appropriate sentencing recommendation leads to the tacit claim that
‘they are uniquely qualified to make decisions regarding proper disposition of the case’ (p. 76). He proposed
that this served as a potential challenge to the superior status of the judge, which may be resolved by an explicit

display of deference toward the judge through the use of phrases such as ‘Your honor, I respectfully

recommend... .
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Stone (Stone 1987) also believed that the information gathered by probation officers got ‘massaged’ according
to their professional outlook. He pointed out that “As probation officers feel increasingly bound to promote
non-custodial outcomes and to write reports in which the ‘recommendation’ flows logically from the foregoing

information, the stance of manipulator towards social work-based disposals is likely to be more identifiable’

(p.171).

Horsley (Horsley 1984) was concerned that reports were written in such a way that defendants were unlikely to
be able to understand what was being written about them. Although her research is based on only a small
number of cases, she found that the large majority of reports contained unnecessarily complex vocabulary and

syntax. She also found that probation officers used set phrases such as ‘I believe’ or ‘I feel’ to denote opinion,
‘1t would seem’ or ‘it appears’ to denote unsubstantiated facts, and ‘he informs me’ or ‘I am told that’ to denote
the detendant’s viewpoint. She noted that officers avoided responsibility for something unpleasant by making
the initiative seem to come from the court, such as ‘the court will probably be thinking about some sort of
psychiatric interventior/help’, or by using the passive tense, such as ‘it would appear that’. Horsley concluded
that probation officers used complex language in their reports to impede communication in order to maintain

power and status, and also out of fear of doing damage to their relationship with the defendant.

Brown (Brown 1991) undertook a detailed study of magisterial decision-making, which was carried out from
1985-1988 1n juvenile courts in six court areas, in which she observed courts, gathered accounts from
magistrates and analysed social inquiry reports. She found that report-writers made judgements of ‘badness’ or
‘goodness’ 1n relation to otfenders and then presented these as authoritative statements in reports, frequently
involving the use of stereotypes. As Brown pointed out, the 1deal tamily background was presented as a
‘cornflake packet’ stereotype. Many of the statements made by both the probation otticers/social workers and

the magistrates 1n her study now appear sexist, classist or judgmental and, one would hope, would no longer be

found in probation reports today.

Gelsthorpe and Raynor (Gelsthorpe and Raynor 1995) undertook a study of the quality and etfectiveness of
Crown Court probation reports as part of a pilot study organised by the Home Oftice in relation to the
implementation of the Criminal Justice Act 1991. They found that the majority of reports contained errors of
spelling, grammar, or punctuation. Again, it is to be hoped that ‘gatekeeping’ (see chapter one) will now have

o O

eliminated such mistakes. Gelsthorpe and Raynor analysed reports in terms ot the proportions devoted to social

history, offending behaviour and sentencing considerations and found that social history remained the dominant
category of content. This was despite the emerging consensus that reports should concentrate more on

offending and on sentencing response, with social history included only where it was relevant to these two

considerations.
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Gelsthorpe and Raynor also interviewed a total of 15 judges and recorders regarding the quality of the reports
they had received, when they found that there was some concern about ‘unrealistic’ recommendations.
However, they pointed out that this appeared to have as much to do with the ‘tone’ of the recommendation as

with the actual content, thus providing further evidence for Spencer’s suggestion that probation officers needed

to demonstrate deference toward sentencers by ‘persuading’ rather than by ‘telling’ them what to do.

Celnick and McWilliams (Celnick and McWilliams 1995) cited an earlier study by Celnick in South Yorkshire,
when she compared matched pre-CJA social inquiry reports and post-CJA pre-sentence reports for a single
Crown Court, where the recommendation was for probation. She found that pre-sentence reports were more
likely to have been based on seeing prosecution documentation and therefore to contain more verified
information. She also found that PSRs were significantly more likely to discuss the seriousness of the offence
and the attitude of the offender to the offence, and less likely to contain information unconnected with offending
behaviour. Celnick and McWilliams concluded that the evidence of careful assessment contained in the PSRs
contributed to the logic behind the argument for probation rather than for community service. However, in the

absence of any assessment of reports containing proposals for community service, it is difficult to evaluate this

conclusion.

Cavadino (Cavadino 1997) also undertook a ‘before-and-after’ study using matched samples of SIRs from 1991
and PSRs from 1993, drawn trom tour court areas in the north of England and matched according to age, gender
and type of current offence. Perhaps not surprisingly in view ot national standards, he found that PSRs were
significantly more likely to list summary sources, follow prescribed headings and use advance disclosure than
were SIRs. He also tound that PSRs were much more likely than SIRs to tocus upon oftending behaviour and

to discuss the seriousness of the otfence. More interestingly, he found that this change ‘had the effect of

substantially narrowing, if not completely extinguishing, the differences between reports on males and females

in the relevant respects’ (p. 540, original emphasis). Although it was not possible for Cavadino to compare

levels of concordance between the two samples ot reports, he found that report-writers and sentencers were

generally positive about the change to the ‘new-style’ pre-sentence reports.

Atkinson (Atkinson 1997) undertook a small-scale study in Dorset Probation Service that examined tactors that
influenced report writers when making proposals for probation. His study was based on interviews with eight
probation officers and analysis of a total of 16 of their reports, eight of which proposed and secured a disposal
involving probation supervision, and eight of which proposed and secured disposals not involving superviston.
When he examined the reports that proposed probation, he found that they generally included recognisable
supervision plans, although they tended not to conform to national standards in respect of the requirements to

give time-scales for achieving objectives and to state likely effect on family members.
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Similarlly, inspections of pre-sentence reports undertaken by the Association of Chietf Oftticers of Probation/HM
Inspectorate of Probation, in which all probation services participated, found that report content frequently
failed fully to conform to national standards, with many reports lacking adequate offence analysis and oftender
assessment. For example, in 29% of cases where there were previous otfences, patterns of otfending were not
assessed, and outcomes of previous sentences were not considered 1n 31% of cases. In addition, 29% of reports

did not assess the offender’s capacity or motivation to change. (Cited in HM Inspectorate of Probation 1999.)

2 Probation Officers’ Decision-Making

We will now turn to an examination of research concerned with how probation officers decide upon a suitable
sentence proposal. As we saw in chapter one, factors that influence probation officers’ choice of sentence
proposal include a variety of sentencing guidelines, including risk/needs assessment scales, sentence proposal
matrices and the requirements of national standards. However, as Atkinson (Atkinson 1997) pointed out,

comparatively little research has been done into how probation officers in England and Wales make their

sentence proposal decisions.

Over twenty years ago Hardiker had examined the ideology of probation officers to see what bearing this had on
report writing. In particular, she was interested in whether probation officers subscribed to a ‘treatment’ or a
‘classical justice’ (‘tariff’) model of sentencing. Hardiker proposed that probation officers operated what she
called a ‘reverse tariff’, whereby they wrote reports that were to help sentencers determine where an otfender
stood on a matrix combining tariff and social need. She suggested that this could present probation ofticers
with a dilemma if they believed that an offender was facing a custodial sentence unless ‘needs’ could be
identified to support a recommendation for ‘treatment’ through the medium ot a probation order. (Hardiker
1977, Hardiker 1979) Similar views were expressed by Bottoms and McWilliams who proposed that within a
medium band of offence seriousness ‘one of the main determinants of the use ot custody will be the offender’s
perceived social need. ... the more convincingly the otfender can be portrayed as a victim of his social

circumstances, the more likely are probation officers to recommend, and judges to seek, non-custodial

possibilities’. (Bottoms and McWilliams 1979 p180-81.)

Paley and Leeves (Paley and Leeves 1982) were critical of Hardiker’s ‘reverse taritf theory’, which they viewed
as a summary of outcomes rather than a model of decision-making. They also believed that it under-estimated
the complexity of the decision-making process, when probation officers were likely additionally to take account
of such factors as the motivation of the offender, or the sentence they thought the magistrates had 1n mind.
They also proposed that the tariff was not as straightforward as Hardiker suggested, but had three dimensions:
past (previous criminal history), present (seriousness of offence) and future (risk ot turther oftending). Today,
many of these early ideas remain relevant to the choice of sentence proposal, particularly in relation to risk

assessment and the use of sentencing matrices.
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During the early years of community service, Pease and McWilliams (Pease and McWilliams 1980) examined
the reasons probation officers put forward to sustain their recommendations. They found that 31% stated that
the sentence would be of benefit to the offender, 19% stated that it was an alternative to custody, 4¢¢ stated that
it would benefit the community and 46% gave mixed reasons that combined some or all of the other reasons.
Since then, a number of writers have attempted to define those cases which could be regarded as appropriate for
probation and those which could be regarded as appropriate for community service. Lloyd (Lloyd 1994), for
example, suggested that “Where the focus is protection of the public, rehabilitation of the offender or prevention
of re-offending, the choice is ... probation. Where it is reparation to the community and direct demands on the

oftender, 1t 1s community service. The most pertinent factor in making the choice is the risk of re-offending’.

Burnett (Burnett 1996) examined assessment and allocation decisions, based on interviews with 80 probation
otficers and 40 senior probation officers drawn from four teams in ten probation services, when she focused on
proposals tor probation supervision. As part of this study she examined reasons why probation officers would
recommend a probation order with groupwork as opposed to a ‘straight’ probation order. She found that the
most commonly mentioned reason was that it met a frequent or a neglected need, such as a group that addressed
unemployment or alcohol abuse, or a group for women offenders. She also looked at reasons probation officers
decided against making referrals for probation supervision with groupwork, which included doubts about

whether the otfender could realistically be expected to comply with attendance requirements and uncertainty

about the suitability ot the group for the offender.

In relation to probation officers’ use of needs assessment scales, Aubrey and Hough (Aubrey and Hough 1997)
reported findings from a research project in which they piloted three versions ot a needs assessment scale for
the probation service. They concluded that probation officers found ‘no overwhelming difficulty’ in using such
scales and that they could be ot considerable value 1n helping to structure assessment. However, they also drew

attention to the problem of offenders not disclosing all their needs/problems at PSR stage, which could lead to

any assessment of progress made during probation supervision showing an apparent worsening of problems

over time.

Atkinson’s small-scale study in Dorset Probation Service (Atkinson 1997, reterred to above) tound that where
reports contained proposals for probation supervision, four of the eight otficers stated that they had selected
such a sentence because 1t was the option best suited to address offending behaviour. However, where
proposals did not involve supervision, he found that otficers considered that probation intervention was either
not deserved (because of past failure to co-operate) or not justified (because ot the presence of existing
structure/support and no pattern of offending). He concluded that when considering a proposal for probation,

officers look for, firstly, an indication of likely compliance and, secondly, a perceived need or “worthiness’.

A discussion paper produced by the Magistrates Association, the Association of Chiet Officers of Probation and
the Justices’ Clerks Society (Magistrates Association, ACOP et al. 1993) summarised the factors that probation

officers are likely to take account of in deciding on a sentence proposal. This stated that within the limits of



what wds justified by the seriousness of the offence, probation officers will focus on the risk and possible form

of further offending and will propose the kind of intervention which will most satisfactorily reduce this risk. In
considering an offender’s suitability for different sentences, it was suggested that probation officers would
consider at least the following four tactors: - risk of re-offending and/or potential harm to others, what each
order demands and offers, likelthood of completion and offender need (e.g. drug/alcohol treatment). The paper
also stated that ‘It is ... generally thought better to place those who have a higher risk of reconviction on
probation, where the oftender can be more closely monitored and where work can take place to address the

factors which lead to further offences.’

3 Take-up Rates for Probation Report Proposals

In this section we will consider research that has examined court rates of take-up for probation officers’

proposals, towards which much attention has been focused.

White (White 1972) reviewed early research on social inquiry reports at a time when recommendations tn SIRs
tended to be solely 1n relation to probation orders. He suggested that where the courts tollowed such
recommendations, this was likely to be because ‘a sentencer minded to put an ottender on probation 1s more
likely to ask for a report than one not so minded’ (p.235), rather than because the reports were encouraging
greater use of probation. Thus it was not possible to say whether sentencers had been influenced by probation

officers’ proposals, or whether probation officers were merely providing support for the sentences that would

have been imposed anyway.'

Thorpe and Pease (Thorpe and Pease 1976) examined a total of 212 reports written during 1972 and tound that
recommendations were included 1n 83% of reports, of which 78% were taken up by the court. Mott (Mott
1977) also found high levels of agreement between probation officers’ "advice’ and court disposal. She
collected data on 133 male juveniles who appeared before the courts in the mid-1960s and found that ‘advice’
was not followed in only 11 out of the 111 cases where advice on a specitic disposal was oftered. She
concluded that this agreement might be because of deference by the sentencer to the probation otticer’s advice.
However, she went on to point out that it could equally be because 1t was acceptable or “obvious’ advice, or
because ‘the sentencer and the probation officer had independently used the same criteria to select the disposal’.
(p. 425.) Rawson (Rawson 1982) also pointed out that it was possible that some of these earlier studies into the
influence of probation-officers’ recommendations on sentencing disposals may in fact have been looking at the

influence of social information on sentencing, rather than at the influence of the recommendation.

Another reason suggested for high levels of concordance was that probation officers ‘second guess’ what
sentence the court has in mind. (Hine, McWilliams et al. 1978, Pearce and Wareham 1977) This may be
because probation ofticers seek to maintain a good relationship with sentencers by providing ‘acceptable’

recommendations. However, in more recent years 1t could also be due to probation otticers being encouraged

240,
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to use rﬁagistrates’ sentencing guidelines, as we saw in chapter one, and to the growing emphasis on probation
service measures of ‘effectiveness’ that include measurements of take-up rates for proposals in probation
officers’ reports. In this connection, Humphrey Pease and Carter (Humphrey, Pease et al. 1993) undertook a
study of the introduction of accountable management techniques in four probation areas from 1990-91. They
found extensive monitoring of court sentencing and the take-up rate of probation report recommendations and

concluded that staff were routinely seeking to best predict the court’s likely sentencing decision.

Further reasons for high rates of concordance include the possibility that when requesting a report, sentencers
may have given an indication of the sentence they had in mind, or they may have stated that they wished the
probation officer to assess the offender’s suitability for a specific sentence, such as a community service order.
Such information is likely to affect the levels of agreement between probation officers’ proposals and sentence

outcomes, yet this information 1s unlikely to be available to researchers examining concordance levels.

Following the implementation of the Criminal Justice Act 1991, sentencers requesting pre-sentence reports were
in fact encouraged to give an indication of the sentence they had in mind. So rather than ‘second-guessing’,
probation oftficers could now be given a clear indication of likely sentence. This led Downing (Downing 1995)
to postulate that concordance rates between proposals and outcomes would increase. He examined 179
magistrates court reports written in the six months prior to the implementation of the Act and 188 reports
written by the same probation team, for the same court, in the six months tfollowing implementation. However,
he found that rates of take-up for proposals declined, with a rate of 68.72% concordance 1n the six months prior
to the Act’s implementation and a rate of 61.17% in the six months post-October 1992. Although Downing did
not state whether or not this was a statistically significant difference, he suggested that the finding was linked
with a decline in the use of the probation order and a move towards more obviously punitive penalties by the
sentencing magistrates. As we saw in chapter one, such changes 1n sentencing practice are likely to be
influenced by factors such as political considerations or policy decisions that are generally outside the

sentencing framework considered by researchers. Downing’s tindings therefore draw attention to some of the

difficulties involved in deciding upon ‘appropriate’ rates ot take-up for probation officers’ proposals.

We should also note that the majority of researchers have generally tailed to distinguish between the ditterent

types of proposal that probation officers make, or have only examined one type ot proposal, such as for

probation. Celnick was an exception to this and did compare levels of concordance between ditterent types ot

orders. She found levels of 63% agreement for supervisory recommendations and 45% agreement for
recommendations for community service orders (Celnick 1986). However, it should be borne in mind that this

was at a time when supervisory recommendations tended to be made for less serious offenders and community

service recommendations tended to be made as ‘alternatives to custody’ for more serious otfenders.



Whitehead (Whitehead 1990) only looked at recommendations for probation and found a take-up rate of 48.3%,

with outcomes in the remaining cases more or less evenly divided between other non-custodial sentences and
custodial sentences. He then compared those who received probation with those who were sentenced to
custody and found that the latter group had, on average, been charged with more oftences and had more
previous court appearances than those who recerved probation. Since then, the introduction of seriousness

rating scales (as discussed in chapter one) should have made it easier for researchers to make comparisons

between offenders who are rather better matched in terms of level of ‘seriousness’.

With regard to rates of take-up for combination order proposals, a review of combination orders undertaken by
HM Inspectorate ot Probation in February 1993 found that very few combination orders were the result of PSR
proposals. Lloyd (Lloyd 1994) quoted the results of this review, as well as the results of a survey by the
National Association of Probation Officers. He pointed out that both of these had shown that, despite the
original intention that combination orders would generally be used in the Crown Courts, 80% of combination
orders had in fact been made in magistrates courts, mostly without such a proposal having been made in the
probation report. One possible explanation for this was that magistrates were making combination orders
because probation officers were writing reports that contained a proposal for a probation order, but which also
mentioned the availability of community service. Lloyd suggested that this resulted 1n the court assuming that a

proposal tor probation with confirmation of availability of community service equalled suitability for a
combination order. However, even when revised national standards (Home Oftice et al. 1995) required

probation otficers to provide a single proposal for the most suitable sentence disposal, this trend still continued,

possibly because the combination order provided the attractive possibility of both reforming and punishing

offenders at the same time.

»

Downing and Lynch (Downing and Lynch 1997) examined a sample of pre-sentence reports from a magistrates
court in south-west England to see whether there was a positive association between the quality of reports and
higher levels of concordance between report recommendation and sentencing outcome. Contrary to
expectations, they found little overall relationship and although there was some relationship between quality of
report and concordance for those reports that proposed community sentences, this was not significant.
Similarly, a local probation service internal inspection of probation reports found that although reports that were
rated higher on overall ‘credibility’ were more likely to have the proposal accepted, of the 16 “best’ reports

identified in the sample, in only nine cases was the proposal accepted by the court. (Blake 1995)

Research relating to probation programmes based on the ‘What Works’ approach (see chapter one) has mainly
been concerned with measures of programme effectiveness and has thus tended to examine outcomes afrer
sentence, rather than examine take-up rates for such proposals. However, a few researchers have included
mention of rates ot take-up as part of their overall evaluations. Mair, Lloyd et al (Mair, Lloyd et al. 1995), tor

example, undertook a study that looked at intensive probation programmes for high risk offenders that ran for
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two yeafs from 1990. Although the main focus of the study was on how the programmes were run, they

included details of take-up, when they reported that of 1,677 referrals, tewer than halt (45%) were sentenced to

an intensive probation programme.

Hedderman, Ellis et al (Hedderman, Ellis et al. 1999) reported on two probation demonstration projects which
ran from April 1997 to March 1998 in Teesside and Shropshire, when sentencers were given more information
about the content of community sentences. In both areas they found that communication and relations between
the probation service and sentencers improved as a result of the projects and this led to an increased use of
probation orders with additional requirements. However, as this was at the expense of other community

penalties, they concluded that the projects had not lead to overall greater use of community sentences.

As part of their evaluation, Hedderman, Ellis et al examined the extent to which sentencing decisions reflected
report proposals. In Teesside they found that, where a report was available, the proportion of sentences that
matched the proposal increased from 78% (before the project) to 90% (after). However, they also found that
sentencers were sometimes making probation orders with additional requirements without adjourning for a pre-
sentence report. In Shropshire a report was available in all magistrates’ court cases in which a probation order
with requirements was imposed. However, in contrast to Teesside, the proportion ot such orders that had been
proposed by probation otficers tell from 65% 1n the ‘before’ period to 54% in the ‘after’ period. This led the
researchers to conclude that the increased use of such orders was not driven by the probation service. However,

although 1t may not have been ‘driven’ by report proposals, it appears likely that this outcome was influenced
by the more detailed information on programme content that the probation service had already provided to

sentencers. Sentencers may thus have been ‘persuaded’ to make such orders even in the absence of a probation

report confirming offender suitability for such a sentence. These findings again suggest that rates of

concordance are likely to be influenced by additional factors outside the immediate framework within which

sentencing takes place.

4 Factors That Influence Magistrates’ Sentencing Decisions

A number of researchers have examined the different factors that are likely to intfluence magistrates’ sentencing

decisions. Kapardis, for example, reviewed 40 sentencing studies and identified 26 factors that had been
reported to influence sentencing, fifteen of which were classified as ‘extraneous’ (that 1s, not legitimately

connected with sentence), such as race or attractiveness of oftender, or characteristics of sentencer. (Kapardis

1987.)

Other researchers, such as Oldtield and May below, have considered sentencers’ views ot probation officers’

reports as aids to sentencing decisions.



Oldﬁeld' conducted an internal survey in Kent in 1995, to which some 340 magistrates responded“, 97% ot
whom stated that they found pre-sentence reports useful as an aid to sentencing. In 73% of cases, magistrates
said that they frequently followed probation oftficers’ proposals, which Oldtield stated was about the average
‘take-up’ rate for community-based proposals in reports prepared by probation officers in Kent. Reasons for
not following a proposal included ‘proposal too lenient for offence’ in 21% of cases. However, 89% of
magistrates stated that they were satisfied with the appropriateness of proposals contained in reports. (Oldfield
1995) Similarly, in Hedderman et al’s study of two community sentence demonstration projects (discussed
above), they tound that the majority of magistrates in both areas stated that they were ‘always’ or ‘frequently’
influenced in their choice of sentence by pre-sentence reports and most thought that PSR proposals were

generally appropriate. (Hedderman, Ellis et al.1999)

May (May 1995) conducted a questionnaire survey to assess the satisfaction of courts with the work of the
probation service, which included a section on pre-sentence reports. Questionnaires were distributed to 625 lay
magistrates and 35 stipendiary magistrates, with response rates of 87% and 80% respectively. 24% of the lay
magistrates 1n his survey found PSRs ‘consistently useful” and 69% tound them “usually useful’. However. in
relation to sentencers’ two most recent reports, lay magistrates felt that in 27% of reports the proposals tor
sentence were inappropriate, with stipendaries feeling that in 46% of reports the proposals were inappropriate.

At the end of the questionnaire there was space tor general comments, when one ot the main criticisms was that

probation officers made ‘unrealistic’ proposals in reports.

Hine, McWilliams and Pease (Hine, McWilliams et al. 1978) made an early attempt to overcome the problem of
how to 1solate the effect of the probation officer’s recommendation from other items ot information that were
available to the court when reaching a sentencing decision. They presented reports to magistrates who were
asked to decide what sentence they would be most likely to pass, using three experimental conditions: (i) basic
information only (offence and previous convictions); (i1) basic information plus social information; and (i11)
basic information plus social information plus recommendation. Their results suggested that recommendations
“had a substantially greater influence in attracting ‘sentences’ than did social information alone” (p.97).
However, it is worth noting that the magistrates in their study complained that it failed to simulate the
conditions in a ‘real’ court, “where they would have sight of the otfender” (p. 98), thus suggesting that

defendant’s appearance was a factor that influenced their ‘real-life’ sentencing decisions.

Other research has involved the use of sophisticated statistical techniques to examine ‘real-world’ data rather

than using experimental conditions. In America, Konecni and Ebbesen (Konecni and Ebbeson 1982) examined
the factors that judges considered in making sentencing decistons and the relative weights that were assigned to
these different factors. They found that judges’ sentencing decisions were directly ‘caused’ by probation

officers’ recommendations, which 1n turn were ‘caused’ by three factors: crime severity, previous record and

"' The survey questionnaire was sent out to some 800 magistrates, with a response rate of some 43%.
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jail/bail.status. They pointed out (as they said, ‘tongue-in-cheek’) that their causal model of sentencing was so
simple and straightforward that both judges and probation officers could easily be replaced by a very simple
computer programme that took account of the above three factors. They also suggested that to improve the
pertormance of probation officers, they could be provided with ‘a complete and specific list of variables and
weights to be assigned to each [and] would also have to be taught how to take into account 3 or 6 variables at
the same time’ (p. 331). Konecni and Ebesen may have said this ‘tongue in cheek’, but it is, in fact. the
direction in which the probation service has now moved, with the development of such scales as the Home

Oftice Ottender Group Reconviction Scale (OGRS), as discussed in chapter one.

Stattord and Hill (Stafford and Hill 1987) used multiple regression analysis to examine the relative predictive
power of type of offence, previous convictions, previous disposals and social inquiry report recommendations
on court sentencing decisions. Their work was based on a sample of 1561 cases in the English juvenile courts.

T'hey tound that previous sentences and current offence/s were powerful predictors of both report

recommendations and magistrates’ decisions and that when the SIR recommendation was included as one of the
variables, it greatly improved the prediction of the court outcome. However, they pointed out that this did not
necessarily demonstrate a causal relationship and that the probation officer (or social worker) could merely be

recommending (or ‘second-guessing’) the sentence he or she expected the court to give.

Moxon (Moxon 1988) undertook a comprehensive study of sentencing practice between June 1986 and

February 1987 in which he examined factors relating to both the offence and the offender that were associated
with the use of the different sentencing options. Although based on 18 Crown Courts, his findings are likely
also to be relevant to magistrates’ sentencing decisions. Factors that were associated with a higher use of
probation included treatment for addiction, offender convicted on four counts or more, severe stress, being
female, one or more otfences taken into consideration, good response to supervision and being unemployed.
Moxon suggested that probation was very much an individualised disposal that was particularly appropriate for
offenders with personal problems. It was not strongly associated with particular oftences (apart from a
disproportionate use for sex oftenders). Community service, on the other hand, was likely to be used for
offences of burglary, robbery and violence. Factors that were associated with a higher use of community

service included a large sum involved, use of weapon, serious injuries mentioned, property recovered, age 17-

20, and being male.

Rumgay (Rumgay 1995) conducted a study ot magistrates’ sentencing decisions (covering the period 1987-
1990) which explored the relative contributions of a stable court culture and intervening situational tactors.
Her study involved interviews with magistrates as well as observation in court, a survey of court files and the

collection of statistical information on sentencing. She found that situational factors such as an unfavourable or
inadequate probation report, inadequate mitigation, or an ‘outsider’ defendant or defence solicitor were

influential in producing a decision to impose custody.



Hedderman and Gelsthorpe (Hedderman and Gelsthorpe 1997) undertook a study of gender difterences in

sentencing (see below) in which they found that sentencing decisions were the outcome of the interactive etfect
of a number of factors, including the nature of the offence, the offender’s circumstances, the way otfence and
offender were portrayed by other participants in the courtroom, the offender’s appearance and behaviour in
court, and how the members of the bench interacted. They concluded that ‘Together these factors shape the

court’s perception of an offender as essentially troubled or troublesome, and this in turn determines whether

help or punishment is at the heart of the court’s response’ (op. cit. p. 36).

A large-scale study of sentencing decisions was that conducted by Flood-Page and Mackie, who surveyed 3,000
sentenced cases 1n 25 magistrates courts and 2,000 sentenced cases in 18 Crown courts as well as interviewing
126 magistrates. (Flood-Page and Mackie 1998, Flood-Page, 1998) Their study aimed to provide a detailed
account of the way in which magistrates and judges were using the new sentencing framework following the
Criminal Justice Act 1991. Amongst the questions that they examined were ‘when are community sentences
used, and what factors lead to the use of one rather than another’. With regard to choice between community
sentences, they found that 81% of those who received a probation order were unemployed, compared with a
figure ot 65% for both combination orders and community service orders. They also found that a greater
proportion of those who received a community service order had no previous convictions (21%) than had those
who received either probation or a combination order (both 10%). Those receiving a combination order were
more likely to be sentenced for more than one offence than were those given a community service order (83%
compared with 63%). They were also more likely to have been convicted ot violence or burglary offences,
whereas a greater proportion of those sentenced to probation or community service had been convicted of

property oftences. Interestingly, Flood-Page and Mackie found that whilst the use of combination orders could

be predicted quite well, 1t was harder to predict who would receive a probation order or community service.

5 Gender and Race Issues

We will now turn to consideration of research that has focused on the eftect of gender or of race on sentencing

decisions.

5.1 Gender

Gelsthorpe (Gelsthorpe 1992) undertook a substantial study of social inquiry reports between 1989 and 1991, in
which she examined race and gender issues. When she analysed report content, she found that reports on

women contained references to stress, early childhood difficulties and depression. She also tound the contrast

between reports for males and females was much greater than that between ditferent ethnic groups.

Allen (Allen 1987) undertook a qualitative study which attempted to explain the quantitative ditference between

male and female detendants 1n the use of psychiatric measures by the courts, where women had been found to



be twice as likely as men to be dealt with by psychiatric means. Allen’s study involved detailed analysis of
texts and decision-making processes in relation to serious offenders, such as murderers. She found that reports
on female defendants contained more text relating to their 'mental lives' than did the reports on male defendants,
with an average of 55 lines of text for females, compared with an average of 18 lines for males. Reports on
women reterred to the internal significance of the matters described, whereas those on men gave external detail.
Thus the males were described in terms of action (what he did, how he acted), whereas the females were purely
passive (what happened to her). Allen has, however, been criticised by writers such as Harris for reading too

much 1nto a small and non-randomly selected sample. (Harris, quoted in Stephen 1993.)

Moxon’s Crown Court study referred to above (Moxon 1988) found that probation reports contained
recommendations for probation for 29% of female offenders compared with 20% of male offenders, but that
community service was only recommended for 12% of females, compared with 20% of males. Moxon also
looked at the proportion of male and female offenders convicted of different types of offence and found that
seven times as many females were convicted of shoplifting and four times as many males were convicted of
burglary. Female offenders were also disproportionately involved in handling, fraud and drug offences. With
regard to sentence outcomes, he found that men were more likely to be sentenced to custody or community
service, whereas women were more likely to receive a probation order or a conditional discharge. Moxon
pointed out that these differences had much to do with differences in offending and criminal record, although

even allowing for this, he tound that women were significantly more likely than men to receive a non-custodial

sentence.

Hedderman (Hedderman 1990) studied the effects of defendants’ demeanour on sentencing, when she found

that one of six factors related to sentence severity was how nervous the defendant was. She concluded that

women may receive more lenient sentences than men because they are more nervous and act more respectfully

and deferentially to the Bench.

Stephen (Stephen 1993) reviewed the literature on temale offenders and concluded that ‘women offenders
attract more treatment-oriented disposals than do their male counterparts, whether that treatment is
medical/psychiatric or a welfare-oriented probation order’ (p. 12). She cited a 1987 study by Jackson and Smith

(Jackson and Smith 1987), who had analysed 69 social inquiry reports on women who had been imprisoned tor

theft offences, when they had found that some of the women had not been recommended for community service
because of their domestic responsibilities. She commented that ‘it is ironic that these women had been given
custody instead’ (p. 16). Stephen also conducted her own study of 62 reports on property otfenders (half maie
and half female), when she looked at the explanations for offending given in the reports. She found that male
and female detendants gave similar explanations for their offences, with social tactors the most common
explanation. However, in a number of reports probation officers ga\?e alternative or additional explanations to

that given by the defendant. For females, she found that they were more likely to give underlying emotional
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problems as an explanation than they were for males and this was particularly apparent when the probation

officer was recommending a probation order for a female defendant.

Worrall (Worrall 1996) examined sentencing practice in relation to female offenders. She drew attention to
concerns that too many women had been placed on probation at too early a stage of their criminal careers and
suggested that the social inquiry report had been identified as a key document in the social construction of

female offenders as suitable candidates for supervision.

Mclvor (Mclvor 1998) studied gender differences in relation to referrals for community service. She too cited
the Jackson and Smith findings referred to above, as well as the findings of two probation thematic inspections
that had shown that probation officers sometimes did not consider community service for women with domestic
responsibilities despite the availability of child-care provision, or were unaware of child-care arrangements and
thus did not make them clear to sentencers. Mclvor examined data from three Scottish courts during 1992 and
found that community service was recommended in respect of 46% of male offenders but only 28% of females.
However, she pointed out that this may have been because of differences in the tariff positions of male and
female offenders, since the men were more likely to have been remanded in custody prior to conviction,

whereas the women were more likely to be first offenders and less likely to have served a previous custodial

sentence.

A major study of gender differences in sentencing was that undertaken by Hedderman and Gelsthorpe,
(Hedderman and Gelsthorpe 1997). They looked at sentencing patterns for men and women convicted ot
shoplifting, violence and drug ottences in 1991. Their study was based on more than 13,000 cases and also
involved interviews with magistrates about what they thought were the main influences on their sentencing

decision-making. They cited the differences in the proportions of males and females receiving particular types

of sentences, as shown 1n official sentencing statistics such as the Criminal Statistics 1995. In that year 1t was

found that adult women sentenced for indictable oftfences were twice as likely to be discharged or to be put on

probation as men, but half as likely to be given a prison sentence. Hedderman and Gelsthorpe theretore sought
to answer the question: ‘do sex differences in sentencing statistics simply retlect difterences in the type and
number of offences for which male and female offenders are convicted or something more?’ (p. 1). Their study

found that women were more likely to be discharged than men even when their circumstances appeared
comparable. They concluded that this might have been because sentencers were reluctant to fine women,

although this reluctance sometimes resulted in the women being given a more severe community penalty.

Flood-Page and Mackie’s study of sentencing practice in the mid-1990’s referred to above (Flood-Page and
Mackie 1998) found that among those given a community sentence, women were less likely than men to recerve
a community service order or a combination order, and more likely to receive a probation order. They also

found that among those with previous convictions, four per cent of females received a custodial sentence,
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compared with sixteen per cent of males and that even when other tactors were taken into account, men still had

a significantly higher probability of receiving a custodial sentence than did women.

5.2 Race

With regard to race, Green (Green 1961) undertook an early study of judicial attitudes in sentencing based on
1437 cases that were tried at the Philadelphia Court of Quarter Sessions during 1956/57. He found that ‘whites’
were more likely to receive probation than ‘negroes’, but that if offence type and previous record were

controlled, no differences were found.

Some twenty years later, McConville and Baldwin (McConville and Baldwin 1982) examined Crown Court
cases 1n Birmingham and London from 1975-79 to see whether there was any relationship between race and
severity of sentence, using matched black and white defendants. In no instance did they find any sentencing

ditferences that reached a level of statistical significance, although they concluded that this did not mean that

racism was not present in other stages of the criminal justice process, such as policing, bail decisions and jury

selection.

Moxon'’s study of Crown Court offenders referred to above (Moxon 1988) found support for McConville and
Baldwin’s finding that there were no significant differences in the use of custody for different racial groups
sentenced at Crown Court. However, he did find that 18% of white offenders pleaded not guilty compared with
24% ot Asian offenders and 29% of black offenders. He also found that 37% of black offenders had no report

prepared, compared with 22% ot white offenders (part of the reason for this being that white offenders were less

likely to plead not guilty) and that black offenders were less likely to receive a probation order.

Denney (Denney 1992) carried out research into social enquiry reports during 1987, based on reports on 25
black and 25 white defendants and interviews with probation officers. He found more negative comments in

reports on black offenders than in reports on white offenders. He also found that some probation officers were

reluctant to write reports ‘that did not include moral judgements, innuendo and quasi-scientific conjecture, since

they thought that such a style was expected by sentencers’ (p.163).

Hood (Hood 1992) undertook a major study on race and sentencing in the Crown Court in the West Midlands,

based on 2884 males and 433 females. He used statistical techniques, including chi-square tests and
multivariate analyses, to examine differences relating to the legal processing, type of oftence committed,
previous convictions and personal and social characteristics of different ethnic groups. Amongst his findings
were that black detendants were more likely to plead not guilty and less likely to have a social inquiry report

than were white defendants. Hood found about 100 variables ‘the possession of which by blacks was

associated with a greater use ot custody’ (p. 63). He went on to construct a model based on 15 variables, which
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describéd over 50 attributes of the offence and criminal record and which correctly predicted whether a case
would receive custody or not in 75% of cases. He suggested that ‘a considerable amount of the variance of the
Taw’ custody rates observed for white, black and Asian defendants was explained by the fact that a high
proportion of cases involving blacks and a lower proportion involving Asians were of the kind which would

have resulted in a custodial sentence irrespective of the race of the defendant’ (p 87-88).

Flood-Page and Mackie (Flood-Page and Mackie 1998) reviewed previous research on race and sentencing as
part of thetr larger study on sentencing practice (see above) and found that this had shown that ethnic minorities
were treated and acted in different ways at key stages in the criminal process. They gave as an example
FitzGerald’s finding that Afro-Caribbeans were less likely to admit an offence, which made them ineligible for
a caution and less likely to benefit from a sentence ‘discount’ for a guilty plea. They too pointed out that
because PSRs were not normally prepared for those pleading not guilty, ethnic minorities were less likely to

have a pre-sentence report, which in turn made a community sentence less likely.

6 The Role of Social Factors

In recent years there has been a growing emphasis on probation officers basing their report proposals upon
assessments that include ‘dynamic’ risk factors and ‘criminogenic’ needs. (See chapter one.) Despite this, there

has been comparatively little research into the role of social factors in sentencing decisions.

Some of the early research had suggested that where offenders were facing a possible custodial sentence,
probation officers identified social ‘needs’ in order to justify proposals for probation supervision. (See, for
example, Hardiker 1977, Bottoms and McWilliams 1979.) However, the more recent research discussed below
has tended to be based on correlations between social factors and difterent sentence outcomes, or to be

concerned with the relationship between social problems and the likelihood ot reconviction.

Stone (Stone 1994) examined sentencing trends following the implementation of the Criminal Justice Act 1991
and the subsequent amendments made by the Criminal Justice Act 1993, when he reviewed statistics published
by the Home Office Research Department. Amongst other things, he found that there were variations 1n the use
of the probation order according to the offender’s employment status. Unemployed offenders were found to be
more likely to receive a probation order and less likely to receive a fine, presumably because unemployed
offenders find it more difficult to pay a financial penalty and because probation orders are used to assist
unemployed offenders in seeking work. In addition, unemployed adult males were found to be more likely to
receive a custodial sentence than were employed adult males. In relation to these findings, it should be noted
that it is generally accepted that there is an association between unemployment and crime, although as pointed
out by Bottomley and Pease (Bottomley and Pease 1986), the relationship i1s likely to be indirect and complex.

[t could, for example, be due to unemployment being linked with poverty and the avatlability of time, or to a



criminal record making it more difficult to obtain employment, or to crime providing an alternative means ot

achieving ‘status’.

Oldfield (Oldfield 1996) looked at social factors that had been identified by probation officers as part of his
study of reconviction rates for 857 offenders who commenced probation supervision in Kent during 1991. He
tound that 35% of offenders were identified as having an alcohol problem, 34% as having a drugs problem,
60% as having an accommodation problem, 26% offended with delinquent peers, 47% were experiencing
financial problems, 15% offended with other members of their families, 42% had relationship problems and
79% had problems relating to unemployment/employment, with many offenders having multiple social
problems. However, because his study was only concerned with offenders who had been sentenced to
probation, it 1s not possible to assess the extent to which offenders who had been sentenced to community

service experienced similar problems.

Rex (Rex 1999) examined the role of social factors in relation to desistance from offending. She interviewed 21
probation officers and 60 probationers in 1994 and reported that a lack of stable employment ‘pervaded the
entire sample’. She also found that over a third experienced at least three of the following problems:
unsatisfactory or unstable accommodation; shortage of money and/or debt; addiction to alcohol or drugs; mental
health; and relationship difficulties. She concluded that improving offenders’ reasoning skills as advocated by

the "What Works’ literature must be accompanied by attention to some of the social difficulties that exist within

the environments within which decisions are made.

May (May 1999) undertook a large-scale study that examined the contribution of social factor variables
recorded by probation services to the prediction of reconviction for offenders who receive community penalties.
He used data trom 1993 on more than 7,000 ottenders from six probation areas, when information was available
on the following five social variables: accommodation, employment, alcohol, drugs and finance. He found that
social variables were signiticantly related to reconviction and concluded that probation work with offenders in
tackling problems with drugs, employment, accommodation and finances may play a role in reducing re-
offending, although the link between reconviction and alcohol problems was less clear.'”* May also examined
factors that affected courts’ choice of community sentence disposal based on criminal history variables and
social factor variables, but which took no account ot the proposal that was contained 1n the pre-sentence report.
He found that those most likely to be sentenced to community service were males with no social problems and
concluded that social factors affected the courts’ choice of disposal. May thus studied oftenders sentenced by
the courts to a community penalty and he made comparisons between them in relation to social tactors recorded
by probation officers. However, it appears he did not examine the effect of such factors on probation officers’

choice of sentence proposal, nor the extent to which courts were aware of the recorded social problems at the

e —————————— -

12 1t is relevant that Oldfield had found that alcohol problems were predominantly associated with those
committing offences with low reconviction rates such as violence against the person. (Oldfield 1996, p. 20.)
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time of sentence. Despite this, he proposed that more consistent information on social factors ‘could be used to

ensure that sentencing proposals 1n pre-sentence reports are better targeted and that relevant social problems are

brought to sentencers’ attention’. (op cit. p.49.)
7 Conflicting Aims of Sentencing

We saw in chapter one that conflicts about the aims of sentencing can create dilemmas for probation officers

and magistrates in relation to sentencing decisions. We will therefore now examine research that is concerned

with sentencing aims and the ‘reasons’ given for sentences.

One of the early studies of probation officers’ reports was that undertaken by Hogarth in Canada during the
1960s (Hogarth 1971). Hogarth proposed that probation officers’ reports were associated with
‘individualising’ the sentencing process by enabling the court to select the sentence that was most likely to suit
both the needs of the offender and the protection of society. His findings suggested that magistrates were more
likely to be concerned with retribution (or ‘justice’) and deterrence, whereas probation officers showed more
favourable attitudes towards rehabilitation (or ‘modernism’). He drew attention to the influential role of
sentencers’ penal philosophies and attitudes, pointing out that 50% of the sentencing disparities that he found
were dependant on tactors relating to the sentencer, and only 9% accounted for by objectively defined facts.

Thus, ‘one can explain more about sentencing by knowing a few things about the judge than by knowing a great

deal about the factors of the case.” (Ewart and Pennington, 1987, p. 181.)

Henham (Henham 1990) undertook a study that examined the sentencing principles that magistrates used in
reaching a sentencing decision, which he commenced in 1981. He tound that 69% of magistrates rated
protection of society as a ‘very important’ objective of sentencing, with 99% of magistrates attaching ‘at least
some itmportance’ to it. He also found that the most significant factors regarding magistrates’ choice of
imprisonment were oftence seriousness and the desire to protect society from the oftender. With regard to
community sentences, Henham tound that the most significant tactor influencing the choice ot probation or
community service was where magistrates thought the oftender would benetit. Although Henham made no
reference to the role of probation reports, this would appear to be an area where probation reports could have an
influence. In Moxon’s study referred to above, for example, he had found that although probation reports did
not have much success in diverting oftenders from custody, ‘where the court decided on a non-custodial

sentence, the social inquiry report [exercised] real influence over the choice between alternatives’ (Moxon 1988

p. 62).

Some of the magistrates in Henham'’s study were in favour of individualised sentencing. He suggested that a
particularly important tactor in this approach was the demeanour of the defendant. He went on to say that

magistrates taking this approach felt that ‘no amount of information about the comparative efficacy of various
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sentences could replace an on the spot assessment made by experienced magistrates of the likely effect of a

particular sentence on a particular individual’ (Henham 1990, p. 173).

Acres (Acres 1987), writing as a magistrate, suggested that after making the choice between exemplary and
individualised sentences, if the sentence is to be individualised, magistrates will then decide which disposal will
limit the chance of re-offending. He went on to say that ‘Community Service Orders come to mind here. This
1S not only a punitive disposal but has the attraction of being one of the few disposals available which alters the
concept the ottender has of himself. ...[Through Community Service] the offender may, for the first time,
obtain satisfaction in being praised for doing something useful rather than something antisocial’ (p. 63). Acres
thus viewed community service as a sentence that enabled the court to indicate public displeasure without
undermining the offender’s self-image. He also viewed it as a sentence that reduced the risk ot re-ottending,

which contrasts with the view generally held by probation officers that a probation order 1s the sentence most

likely to reduce the risk of re-offending.

Brown (Brown 1992) conducted a study of magistrates in Oxfordshire in which he asked what considerations
magistrates took account of in making probation and community service orders. For probation orders, the rank
order of factors that were considered of importance ‘always’ or ‘most of the time’ were as follows:-

1. Giving the detendant the opportunity to change. (91%)

Helping the defendant with their problems. (90%)

Preventing re-oftending. (78%)

Protecting the public. (52%)

Diverting from custody. (59%)

Punishing the detendant. (45%)

N o LR W

Providing reparation to the community. (38%)

However, with regard to community service orders, a different picture was obtained. Here, 85% of respondents
ranked providing reparation to the community as the most important consideration, followed by punishing the

defendant (83%), with 57% of respondents believing that community service was etfective in terms of both

reparation and punishment.

As part of their large-scale study of sentencing decisions (see above), Flood-Page and Mackie interviewed
magistrates, when they found that most magistrates believed that probation and community service were
appropriate for offences of similar seriousness, with the choice between the two sanctions depending on the
needs of the offender rather than the seriousness of the offence. Despite this, some magistrates were sceptical
that probation served as a punishment at all, or provided a restriction on liberty. They also found that
magistrates all applauded the introduction of the combination order, which they saw as combining the ‘helping’
role of probation with the ‘punishment’ aspect of community service; with one group describing 1t as ‘manna

from heaven’. (Flood-Page and Mackie 1998, Flood-Page, 1998)

33



Although their study was mainly concerned with enforcing community sentences, Ellis, Hedderman and
Mortimer (Ellis, Hedderman et al. 1996) included consideration of the role of pre-sentence reports in relation to
combination order sentencing decisions. They pointed out that in 1994, 9,898 combination order disposals were
made at magistrates’ courts, although only 4,982 combination order proposals had been made. They suggested
that a combination order outcome was likely to arise where magistrates did not regard a probation order as a
punishment and ‘added a CS component to a proposal for a probation order, as a way of ensuring that the

otfender made some reparation to the community through physical work’ (p.353).

Ewart and Pennington (Ewart and Pennington 1988) carried out a study of the reasons for sentence that were
stated in both magistrates and Crown Courts. Regarding the principle underlying the sentence, they found that
retribution was the most frequently expressed aim, followed by individual deterrence. Reasons for sentence
were given 1n 66% of magistrates’ courts and in 92% of Crown Court cases. In all the courts that they
surveyed, they tound that the following four factors accounted for 54% of the reasons that were cited:-
seriousness of otfence, previous history, principle underlying sentence and perceived cause of crime.
However, as pointed out by Lloyd-Bostock (Lloyd-Bostock 1988), we need to bear in mind that reasons

publicly given for sentences are likely, to a large degree, to be justifications.

A substantial study of magistrates’ sentencing decisions was undertaken by Parker Sumner and Jarvis (Parker,
Sumner et al. 1989), who examined how the courts dealt with offenders who were at risk of receiving a
custodial sentence. With regard to sentencing principles, they found that none of the courts adhered
exclusively to a single objective or philosophy. When asked what they hoped the penalties they imposed
would achieve, 35% mentioned matters relating to individual deterrence, 28% to rehabilitation, 26% to

retribution and just 9% to general deterrence. In almost half of the cases in which magistrates wanted to exact

retribution, a non-custodial penalty was seen as sutficient.

When Parker et al examined influences on magistrates’ sentencing decistons, they found that the most
frequently mentioned influence was the probation report (mentioned in 79% of the cases in which they were
available) followed by magistrates’ own assessment of detendant’s personality (68%), seriousness ot ottence
(64%), antecedent records (41%) and protection of the public (31%). This latter finding is in contrast to that of
Henham above, who had found that 69% of magistrates rated protection ot society as a “very important’
objective of sentencing. (Henham 1990) Possibly this discrepancy is due to sentencers having diftering views

of sentencing influences (as studied by Parker et al) compared with sentencing objectives (as studied by

Henham).

Concerning reasons for sentences imposed, in Parker et al’s study seriousness of offence was the most
frequently mentioned reason (mentioned in 60% of cases), compared with probation report recommendation

which was mentioned in just 24% of the cases involving young adults. This contrasts with their finding that the
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probation report was the most frequently mentioned influence on sentencing decisions and again demonstrates
that strikingly different results are obtained depending upon whether the researcher is examining influences on

sentencing decisions, sentencing objectives, or reasons for sentences imposed.

8 Reducing Re-offending

In chapter one we discussed the importance that is attached to comparative rates of reconviction between the
different sentences. This is also a frequently quoted area of research, which has included consideration of
whether probation reports provide sentencers with information that enables them to select the most suitable
sentence in terms of reducing re-offending. However, prior to examining such research, it should first be noted
that there are a number of problems associated with reconviction data that are linked with the problems relating

to the deterrent effect of sentencing that we considered in chapter one.

(i) Criminal statistics do not measure the actual crime rate. As we saw in chapter one, criminal statistics
only deal with a very small proportion of the crimes that are actually committed. Indeed, as Harris
(Harris 1992) pointed out, when attempts have been made to measure levels of criminal activity

through self-report studies, these have tended to confirm the view that minor delinquency is almost

universal among the young.

(ii) Criminal statistics are records of decisions taken within social and legal contexts. As pointed out by
Bottomley and Pease (Bottomley and Pease 1986) criminal statistics are records of decisions and are
the product of personal interactions within social and legal contexts. Thus, official crime rates and
measures of reconviction are likely to be affected by such factors as: victims’ readiness to report crime;

the eftectiveness of policing and changes within the police force (such as number of police, cautioning

policy or recording practices); changes in the law; changes 1n attitudes, etc.

(1ii) Reconviction data are not always comparable. Some reconviction studies have failed to take account
of whether the frequency of offending has reduced, or whether the re-ottending involved a crime that
was less serious than the original oftence. Ditferent studies may also have used difterent follow-up

periods, which makes comparison between them ditficult. Additionally, the time-lag between

offending and conviction can sometimes result in ‘pseudo-reconvictions'.

Nevertheless, despite these various difticulties, much importance continues to be attached to comparative rates

of reconviction between the different sentences.

An early study ot recidivism was that undertaken by Hood who was invited by the Clerk to the Sunderland

Justices to assess whether the adoption of the 1961 Streatfeild Report proposals relating to probation reports had
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led to tﬁe choice of more ‘effective treatments’, when the criterion of ‘effectiveness’ was whether the
proportion of offenders subsequently reconvicted had fallen. He had two samples (pre and post Streatteild) and
followed up both samples for two years. He found that the same proportion again appeared before the courts in
both samples. He concluded that implementing Streatfeild had not led to any drop in reconvictions and

suggested that in terms of reconviction rates, possibly it did not matter which sentence was chosen. (Hood 1966,

Hood and Taylor 1968)

Mott (Mott 1977) undertook her study of social inquiry reports and decision-making in a juvenile court (see
above) at a time when it was assumed that ‘if the courts were provided with as much information as possible
about the social circumstances of offenders they would be enabled to improve the selection of the most suitable
disposals for particular offenders so that the effectiveness of disposals, in terms of reducing the offender’s
likelihood of reconviction, would be increased’ (my emphasis, p.421). Data were collected on 133 male
juveniles who appeared before the courts between October 1965 and December 1967, who were then followed
up for five years. After the follow-up period Mott found that 51% of those placed on probation had been
reconvicted, compared with 30% of those who had been conditionally discharged. However, one problem with
this type of finding 1s that those offenders who magistrates decided to conditionally discharge may very well

have been those who were the least likely to re-offend anyway.

Walker Farrington and Tucker (Walker, Farrington et al. 1981) examined whether any given type of sentence
was consistently associated with better (or worse) reconviction rates than other types of sentence. They pointed
out that such an examination needed to take account of the variation in conviction rates for ditferent types ot
offence. Using a log-linear analysis, they found the strongest association between choice ot sentence and
likelithood of reconviction was 1n relation to first offenders, who had markedly more reconvictions after

probation and suspended sentences than the calculation trom otftence types would lead one to expect. However,

they suggested that their findings could be attributable not to differences in the nature of sentences, but to some

other variable/s which affected the court’s choice of sentence, but which had not been taken account of in the

analysis, such as employment status.

A more recent Home Office study of reconviction rates by Lloyd et al (Lloyd, Mair et al. 1994) reviewed a
number of reconviction studies prior to reporting their own findings. They concluded that previous research
suggested that the key correlates of reconviction were age, sex, offence and criminal history, but pointed out
that perhaps this was because most reconviction studies only considered these variables®. In their own study
they used statistical techniques to calculate expected rates of reconviction by looking at the otfender’s age and
gender, previous custodial sentences, previous court appearances and the type ot offence. They analysed the

reconviction patterns of 18,000 offenders and compared expected against actual reconviction rates over a two-

13 See also Kershaw (1998) for an update on methods used by the Home Office to interpret and analyse
reconviction information.
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year pefiod for community and custodial sentences. They drew attention to the problem ot pseudo-reconvictions
(that is offences committed prior to the index offence but sentenced afrer). After adjusting for this factor, they
tfound that 54% of those sent to prison were reconvicted within two years, compared with 49% of those given
community service and 43% of those given a ‘straight’ probation order. However, of those given a probation
order with additional requirements (such as to attend groups at a probation centre) 63% were reconvicted within
two years. They pointed out that the differing rates of reconviction between ‘straight’ probation and probation
with additional requirements could be accounted for by the very different characteristics (and therefore different
risks of reconviction) of offenders who were sentenced to these different disposals. They concluded that once
demographic and criminal record variables were taken into account, there was little difference in terms of

preventing reconviction between the different sentences.

Despite the increasing sophistication of the statistical analyses that are used in reconviction studies, a major
problem remains in relation to the unreliability of using measures of reconviction when what we are really
interested in 1s measures of re-offending. The Lloyd et al study, for example, had found that burglary was the

type of crime with the highest rate of reconviction (66%), in contrast to sex offenders who had the lowest rate of
reconviction (25%). (Lloyd, Mair et al. 1994) However, this could arise if those who commit burglaries are
more likely to be arrested and convicted than are those who commit sex offences (who are, in fact, often found
to have committed considerably more oftences than they have been convicted of). Nevertheless, reducing the
risk ot re-offending remains a major consideration in probation officers’ choice of sentence proposal and

research findings in relation to comparative rates of reconviction remain likely to be used as the basis on which

the effectiveness of sentences is judged.

Conclusion

The present chapter has examined existing research relating to probation otficers’ court reports and we have

considered factors that may influence both probation ofticers’ and magistrates’ sentencing decisions.

We have seen that magistrates’ sentencing decisions are based upon legislative guidance, precedent and

experience, as well as upon individual pre-existing attitudes and preferences. We have noted that sentencing
decisions are likely to be influenced by a large number of factors, which it has been possible for researchers to
examine as a result of the development of increasingly detailed computerised databases and sophisticated
statistical techniques. Studies based upon statistical analyses of databases have suggested that sentencing
decisions are influenced by a variety of factors including crime severity, previous record, ‘jail/bail’ status, the
gender or employment status ot the offender, and the probation report recommendation. Other studies have
suggested that sentencing decisions are influenced by a number of less-easily defined tactors, such as the

appearance of the defendant, or the culture of the court. However, we also noted a need for caution in

interpreting some of these results, since what appear to be objectively-defined variables may be dependent upon
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informa'tion that has already been ‘judged’, selected and filtered, as a result of social, political and
administrative considerations outside the immediate sentencing framework. Moreover, the proposals that are
contained in probation officers’ pre-sentence reports are also likely to have been influenced by external tactors.
These include ‘what works’ principles, measures of effectiveness and management directives, as well as the
changing objectives for the probation service from the rehabilitation of less serious offenders, to the provision

of alternatives to custody, to the supervision of punishment in the community.

We have noted that magistrates have to respond to external pressures, which sometimes assert that ‘prison
works’ and at other times demand a reduction in the prison population. On the one hand, sentencers are required
to reduce sentencing disparities by acting consistently, on the other hand, they are required to sentence
according to the most suitable penalty for individual offenders in order to protect the public and reduce the
likelithood of re-oftending. Hence, as suggested by Whitehead (Whitehead, 1995), the many different
intfluences that affect sentencing mean that take-up rates for probation officers’ reports may reveal more about
the climate of sentencing that is affecting the courts than about the report-writing abilities of probation officers.
Despite this, the introduction of accountable management techniques and the growth of measures of
effectiveness within the probation service have led to an increase in the monitoring of take-up rates for
probation officers’ proposals (Humphrey, Pease et al 1993). The implication is that there is a desirable level of

take-up towards which probation officers should strive, although it is unclear what this ‘correct’ level should be.

In part 1 of the thesis we have discussed sentencing dilemmas that may arise because sentencers need to take
account of the contlicting aims of retribution, deterrence and rehabilitation, and we have seen that the different
sentences that courts impose are likely to retlect difterent sentencing aims and philosophies. Thus, probation

supervision tends to be associated with rehabilitation, community service with punishment and reparation, and

imprisonment with punishment, incapacitation and deterrence.

The historical origins of the probation service led it to focus upon the rehabilitation of less serious offenders
through the medium of the probation order. This has traditionally been viewed as an ‘individualised’ sentence,
in relation to which the pre-sentence report was an essential element (Ashworth 1997). However, we have seen
that following the implementation of the Criminal Justice Act 1991, sentences were to be based on ‘just deserts’
and on punishment commensurate with the severity of the offence. As a result, the probation service was
required to introduce retributive elements into the probation order, and to portray it as capable of providing
measurable punishment. At the same time, the introduction of measures of etfectiveness meant that the
probation order’s traditional aim of rehabilitation came under much closer scrutiny, with the probation service
to be judged according to its ability to reduce rates of reconviction. This was despite the tact that reconviction

was an unreliable measure of re-otfending that was likely to have been influenced by policies and processes

outside the sentencing framework. The probation service was thus faced with the difficult task of incorporating
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‘tariff’ elements into an order that was traditionally an individualised sentence, whilst at the same time it was to

be judged according to unreliable measures in relation to its ability to rehabilitate offenders.

Thesis Rationale

T'he present thesis contends that the changes introduced by the Criminal Justice Act 1991 and consequent
conflicts concerning different sentencing aims and philosophies will be reflected in probation officers’ pre-
sentence reports, as well as in court take-up rates for probation officers’ sentence proposals. I would argue that
to study the role of probation officers’ reports in magistrates’ sentencing decisions is both worthwhile and
teasible despite the many ‘extraneous’ factors that have to be considered. Such a study is important for a
number of reasons. First, if rates of take-up for probation officers’ proposals are to be monitored and used as a
measure of effectiveness, we need to know whether some types of proposal are more (or less) likely to be
tollowed than others. Second, if some proposals are found to be less likely to be taken up, we need to examine
the effect that this has on sentence outcomes for offenders. For example, do magistrates sentence offenders
more (or less) severely according to the proposal that the probation officer has made? Third, the ‘what works’
movement and HM Inspectorate of Probation (Chapman and Hough 1998) encouraged probation officers to
make proposals for probation with groupwork for more serious offenders and required managers to set targets
and to monitor statf performance in this respect. We therefore need to assess the extent to which sentencers are
willing to follow such proposals, particularly since some of the findings of research into probation with
esroupwork suggest low rates ot take-up (Mair, Lloyd et al 1995, Hedderman Ellis et al 1999). Finally, although

we cannot control for factors outside the immediate sentencing framework, nor take account of all the many

variables that relate to sentencing decisions, the research reviewed 1n part 1 of the thesis would suggest that
there are a number of factors that are likely to be important and whose effects can be systematically considered.

These include the seriousness of the offence, the gender of the offender and the presence of social problems.

In part 2 of the thesis we will theretore be looking at factors that influence probation officers’ selection of
community sentence proposals, we will consider how probation officers present these proposals in their pre-
sentence reports, and we will examine factors that attect court rates ot take-up for these proposals. The study
focuses upon the choice between the different community sentences. This 1s because magistrates generally
request a pre-sentence report when they are considering imposing a community sentence and because 1t has
been suggested that probation reports are most likely to intfluence sentencers in their choice between the
different community sentences (Moxon 1988). The study is based upon quantitative analyses of statistical data
extracted from the Kent Probation Service PROBIS database for the years 1993-97. In order to achieve a fuller
understanding of sentencing decisions than is likely to be apparent from statistical data alone, these quantitative

analyses are combined with a qualitative study of three samples of written reports.

The main focus of the study is upon the sentencing choice between community service and probation, which to

some extent retlects the choice between punishment and rehabilitation. We have noted that the Criminal Justice
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Act 1991 changed the traditional ‘tariff’ positions of community service and probation, following which

community service was no longer regarded as an ‘alternative to custody’ and probation became a sentence in 1ts
own right, suitable for all levels ot offence seriousness. Nevertheless, probation continued to be regarded as a
rehabilitative measure and I therefore hypothesised that probation officers would select probation supervision
tor offenders assessed at high risk of re-offending, whereas they would select community service for offenders
at lower risk of re-offending and hence not in need of probation supervision. However, I anticipated that
magistrates’ rates of take-up for these proposals would be influenced by factors relating to both the offence and
the offender, as has been suggested by previous research. I also anticipated that there was likely to be a delay in
magistrates incorporating the new sentencing philosophy into their sentencing practice, since sentencing
decisions are<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>