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ABSTRACT

This study is concerned with the Patani Fatawa: A Case .
Study of the Kitab al-Fatawa ai-FaEEniyyah of Shaykh Ahmad bin

Muhammad Zain bin Mustafa al-Fatani.

The Introduction of the thesis provides a large discussion
on the Fatawa in Islam. The meaning of fatawa and its development
as well as the variation of the fatawa in the four Islanmic

S

schools of thought are widely dealt with. The modern movement on

this matter is also discussed.

In this work, the Patani historical background beginning from
the founding.of the Malay Kingdom of Patani in the l4th century to
its final*}ncorporation into the Kingdom of Thailand is clearly
mentioned. The fall of Patani and the signing of the Anglo-Siamese
tfeaty of 1909 is included. The arrival of Islam into Patani is
also described.

The traditional Islamic institutions of two main streams are
diséussed. The Patani ‘Ulama’ and their works as well as their
biographies are considgred. In this study, the Patani Pondok or
religious school i1n Patani has been divided into three periods.
Islamic educaéion under Patani ‘Ulama’ its writers is one focus.
Patani’'s emergence as a centre of Islamic education in the Malay
peninsula shows the Muslim world how important this region is in

Thgggyidihg Islamic education to the people of Malay~speaking groups
in sz;ficular and for interested people in general. The critical

declination of ‘the traditional Islamic education in Patani and

the nearby area is treated.

F o

A deep discussion is also paid to the author of the Kitab



al-Fatawa al-FaEEniyyah: the extent to which the period of his

life, his family, his works, his role and his reLigio-political

activities as well as his followers are important is discussed.
The final chapter of this work is devoted to an analysis of

the Kitab al-Fatawa al-FaEEniyyah in several issues including his

opinions on 1legal matters. It is 1important to mentiqn that the
Kitab al-Fatawa al-FaEEniyyah is the only well-known book on the
classical fatawa mainly in the Malay language to serve the Malay-
speaking groups. Another interesting feature of this book 1is
that its contents cover the problems involved not only of the

Muslims in Patani but also those of its neighbouring countries

like Malaysia and Cambodia.

ii
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A NOTE ON SPELLING

The spelling used in this thesis is as follows:

. Malay standard spelling follows Collins Gem Malayv-English

English-Malay Dictionary Efaan Baru, William Collins Sons

& Co. Ltd., London and Glasgow, (1975j and Kamus Lengkap

“Ejaan Baru Bahasa Malaysia dan Indonesia, Drs. Awang

Sudjai Hairul and Yusoff Khan, Pustaka Zaman Sdn Bhd,

Selangor, (1977).

The system of transliteration from Arabic to English

follows Encycolgaedia of Islam is as follows:-

Consonants
¢ (hamza) o?  (dad) d
< (ba) b L (ta) t
< (ta) t L (za) ' Z
& (tha)  th C (‘ain) ¢
E; (jim) dj E; (ghain ah
C (ha) h w (fa) £
C (kha)  kh S (kaf) k
S (dal) d S (kaf) k
5> (dhal)  an J (lam) 1
J (ra) r ( (mim) m
D (zai) z B (nun) n
W (sin) S . _A (ha) h



u': (shin) sh - 2 (wau) W

w° (sad) S S - (ya) y
Vowel §
Long vowels: Short vowels:
. — 7/
| (alif) a - (fatha)
— 3
S (ya) a - (damma)
5  (wau) u - (kasra)
S (ya with dots) | - R
Diphthong
S  (wau) L aw Cﬁ. (ya mushaddéda)
S (ya) < ay | _;J’ (wau mushaddad)

a

1yy

Uww

lArticle J! (al) is written as in the writing e.g. Ma'rifa

al-m}kém al-din al-IslZm, except a word combined with

Allah, e.g. Abdullah, Rahimullah, ma'rifatullah and not

Abd All@h or Abdu'llah.

Final ha' (‘<<-ta' marbuta) is dropped, if it is at the

end of a word or phrase e.g. I{ukﬁma al-Islamiva.

a
A
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CHAPTER 1

INTRODUCTION

THE FATWA IN ISLAM

The contributions of Muslim Jjurists to the elaboration of
the Shari “ah were considerable. It was their opinions (fatawa)
that made the adoption of the original principles 1into
contemporary Islamic judicial system possible. Fatwa is a
significant part  of Islamic law and rightfully, has a
substantial 1influence ovér iaws in many Muslim countries. 1Its
main function is solving social, political and economical
problems in accordance with Islamic perspectives.,

Although fatwa 1is a part of Islamic 1law, it 1is now
becoming an independent study. Eg&gﬁ_ihas played a very
significant role in the history of Islamic legislation and it

illustrated the foundation of thought in Islamic law. atw
also played an important role in introducing new dimensions on
Islamic law and practice. This depends on the changing of
social, politiéal and economical circumstances of each Muslim

community from time to time. The new circumstances which

Muslim communities face have given rise to a new idjtihad or
kivas in giving fatwa on such matters.

In the Modern world the so-called "“advanced or high
technology" era, human society has éhanged very quickly, become more
complicated and sophisticated. Thus,legal reform in the Muslim
community is essential to adjust to suit the social, political and

\
economical circumstances. It only means that in each generation



4

the Law should be applied to the new circumstances that are faced.
The practice of idjtihad in the spirit of Islam does not mean to
change the Law to suit the convenience of man but to face and solve
every new situation and problems in conformity with the teachings of
Sharzfah by applying those teachings to newly arisen problems.
According to the Islamic point of view, Law is made by God, not by
man. Man has no power to make laws; he must obey the laws God has
sent for him. Therefore, the task of the learned jurist

whether‘UlamE’, Muftz, or Kadi, was not to make law, but to ascertain
e —— "'1_'—

and expound it. It followed that not one of them could claim a

monopoly of correct interpretation and, indeed, different schools of
jJurisprudence were recognised as authoritative in different part
of the Muslim world. But they diverged on points of detail rather

than essentials and where they agreed their verdict (fatwa) was held

to be binding. For the Prophet Muhammad had said: "My community will

not agree on an error.,'

Muslim scholars or intellectuals in the past have

developed ¢two principles 1in Islamic 1legislations which could

permit endless adaptations and changes 1in Islamic concepts,

provided circumstances would warrant them. These principles
are ﬁknown as maslaba, "interest of the 1Islamic community”,
and fatwa, "legal opinion”, produced by a legal advisor and

certifying that a certain legislation is needed in the interest

of the Islamic community. As a matter of fact, both maslaha

masiaha
and fatwa are considered among the most significant
principles in Islamic jurisprudence, to be used when

appropriate precedents cannot be found in the two main sources
of Islamic law, namely, the %ur’an and the Sunna ("prophetic

traditions”), and whenever the subsidary source Eiyﬁs ("analogy")



and idjma’ , ("consensus of the theologians"), fail to produce an

appropriate substitute. Under these circumstances, a Muslim ruler

in a difficult situation may invoke the principle of maglahg as a
last resort, receive a fatwa from a chief Muslim jurist-theologian,

take any measure deemed necessary in the interest of the

community, and still be considered a law-abiding Muslim. Such
a procedure may be likened to any modern national constitution
which includes as one of its basic articles a provision
allowing the enactment of whatever amendments are deemed
necessary 1n the interest of the community. Thus, regardless
of their progressive nature, these amendments derive their

legitimacy from the original binding document.

Fatwa in general, means Islamic legal thought: as a source of
law, as an immeasurably important social record of Islam and as the
means by which important movements of reform in Islamic Law were

presented as the contributions of scholarly juristic tradition.
he Meaning of Fatwa Literally and Technicall

FATWA/FUTWA : The word "FATWA" is an Arabic term, a noun

derived from the word EAIANZal-EAIE’ meaning a young man. It

originates from AL-FATE’ which means a young man who grows and

becomes strong. 1i.e. a Mufti who should rely on clear and

‘'strong evidence to demonstrate his legal opinion. [1l]

FATWA pl. FATAWA: Is a notification of the decision in

law regarding a particular case. The Mufti is a jurist who

gives a decision in law. (2] The Holy Book of Al-gur'ﬁn and

the Sunna of the Prophet (may Allah bless him and grant him



4

salvation) assert the word FATWA and its derivations in many

verses. These specify that FAIWE means opinion or decisions.

The following are some examples:

1. YUFTIKUM

"They ask thy instruction concerning the women say: God
doth 1instruct you about them and remember what have
been rehearsed unto you in the Book, concerning the

orphans of women to whom ye give not the portion

prescribed.” [3]

2. AFTINA

"O Joseph!"” (he said) "O man of truth: Expound to us
(the dream) of seven fat kines. Whom seven lean ones

devour, qu of seven green ears of corn and seven others
withered: That I may return to the people, and that they

may understand.”" [4]

3. FAITAFTIHIM

"Just ask their opinion: Are they the more difficult to
create, or the other beings We have created? Them have

We created out of a sticky clay!" ([5)]

"Now ask them their opinion: Is it that thy Lord has

only daughters, and they have sons?" [6]



The word FATQK, itself however, is found in a Prophetic tradition

on the authority of Wabi§a b, Ma’bad who said:

"I éoﬁe to the messenger of All13h and he said:

"You have come to ask about right?" I said: "Yes."
He said: "Consult your heart.” Right is that about
which the soul feels tranquil and the heart feels
tranquil and wrong doing is that which wavers 1n the
soul and moves to and in the breast, eventhough

people again and have given you their legal opinion

in its favour." [7]

As mentioned, the word FATWE is an Arabic tern. It
originates from al-FAT-', YAFTU, FATWAN, EAIWZ, or FUIYE,
which 1is given to apprehend the word "IFTA'" is taken to mean

deliverence of a formal legal opinion (Islamic laws) such as

advising and advise. This formal 1legal opinion 1is acted or

Pertained by an‘alim concerning the matters of Sharz‘ah law. [8]

The Definition of Fatwa

: -
. In giving the definition of FATWA and MUFTI, a

celebrated Muslim jurist, al-Badakshi restated the definition

of al-ifta’ given by Baidawi (d.685 A.H.): "The Mufti is a

mudjtahid who notifies fatwa according to the rules of Islamic

Jurisprudence."” [9].

According to Butrush al-BusEEni "a fatwa is an opinion




given by an ¢alim when he is asked concerning any matter from

an Islamic perspective.”" [10]

Hughes, T.P., 1in his dictionary of 1Islam has given the

meaning of FATWE as "A religious or Jjudicial sentence

pronounced by the Khalifah or by a Mufti, or QEZE." [11]

Jamaluddin al-QEsimE, while discussing the term al-
Fatawa defined it according to al-Raghib, that al-Fatya

or al-Fatwa is taken to mean answers on the matter of law

[12]; according to al-Nihayah, the term Fatwa is taken to

mean a person who answers questions on any problem, then his

answer is . a Fatwa [13]; and as to al-Misbah, the word

Fatwa means an ‘alim who notifies Fatwa when a legal opinion

or decision seems clear to him. [14]

According to D.B. McDonald, "A FATIWA is a formal legal

opinion given by a Mufti or canon lawyer of standing, in answer

to a question submitted to him either by a Judge or a private

individual.” [15]

Meanwhile, Taha ‘Abdullah al-Qasﬁgi explained that the Fatwa

or ifta’ is taken to mean an explanation on any judgement which

notified by Mudjtahid Mutlak, or Mudjtahid fi Madhhab. [16]

Ibn Hamdan state in his Kitab, "Fatwa" is a notification
of Islamic legal opinion respecting a question. "Ifta'" is
the giving of notification of a formal opinion based on the

primary sources of Sha;i‘;ah relating to a particular case.
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[17] But, according al-Qarafi _al-Maliki, "Fatwa" is an

explanation of Islamic Law based on the primary sources. [18]

According to E. Tyans point of view, he stated that
"FATWE". is an"opinion on a point of 1law, the term "law"
applying, in 1Islam, to all civil or religious matters.” He
also addgd that "The act of giving a fatwa is a futy; or ifta’;
-the same term is used to denote the profession of the adviser;-

the pefson who gives a fatwa, or is engaged in that profession,

is a Muftz; -the person who asks for a fatwa is a mustafti." [19]

Shaykh Mahmud Shaltut exélained that a "Fatwa" has not to be
predicated on a special question. It is the responsibility of the
*Ulama’ (learned men) to explain the Islamic point of view according
to the @urﬁnic revelation. He says, '"This is a collection of

al-Fatawa in Islamic Law, I have replied to different questions on

various topics." [20]

Another definition of FATWE and MUFTE is suggested by
Joseph Schacht, "Mufti is a specialist on law who can give an
authoritative opinion on points of doctrine; his considered

legal opinion is called fatwa." [21l] Meanwhile J.G. Hava, S.J.,

stated that fatwa is a "Decision of sacred law."” [22]

Rosenthal stated that "The Jjudge (qéq;) together with the
Mufti... is qualified to issue legal decisions (fatwa)." [23]
As to A.M.M. Mackeen while he was explaining on Islamic legislation
concerning the fatwa, he explained that "the mufti [is] the expert

who i1issues authoritative statements and opinions concerning the



law."” [24]

Ibn anx?m al-Jaquzxah stated that a Muftz is a learned

man who exerts himself to reach a decision in particular cases

based on the primary sources of Shari‘ab. [25] Meanwhile

A.M.A. Maktari, stated that fatwa is "legal opinion". [26])

According to Idris al-MarbEwi, the word Fatwa originates from

Arabic which, when translated into Malay language, becomes Fatwa

meaning Shari¢ah Law (hukum syarak) given by Mufti. [27]

From the definition given, therefore, it is obvious that

FATWA is a solution or decision of law given by a Mudjtahid
(learned and enlightened doctor) who attempts to discover the law

from its sources. [28]

The Condition of Fatwa and Muftz

Fatwa is illustrated as the SharE”‘ah law that 1is

notified by a Muftz, it is therefore, the condition of fatwa

is dependgd on the affairs of MuftE.

"Abu _al-Husain al-Basri stated that a ﬂuftz 1s a person who has

a special character to be a Mudjtahid. Meanwhile, a Mufti who

wanted to notify fatwa for himself or others or give a formal

decision on a matter of law, should be of good attributes and certain
behaviour who can carry out Idjtihad. In addition, the Mufti should

clearly understand the. law as it is written down in the al-Kur'an

and qadzth as well as being able to prove the law through looking at
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the literal meaning of an expression (istinbat), or through the
deductive process (istidlal) of using the method of analogy

(al-kiyas). [29]

Imam al-Ghazali emphasised that the wvast majority of
Muslim scholars agree that, it is permissible for a qualified
and Just Mufti to giye a ﬁg&ﬂé. [30] The Mufti, however,
should be one who is profound in religious matters. Moreover, he

should be a just person (al-adalah) and have a good knowledge

of gad;th and their narrators. [31]

According to Fazlur Rahman, "The task of specific
interpretation of law and 1its application to individual cases
was vested in the muftis who could be either official or

private. The verdict given by a mufti on a specific case or

point of law is called fatwa." [32]

Ibn al-Hajib stated that, fatwa should be issued by a

Mufti, who is learned in the science of Islamic jurisprudence

( “1lm U§Gl al-Figh) and he should clearly understand the texts from
the poin of view of semantics (dalil sam‘;yat) as well as their

reasoning (dalil‘aqliyat)f [33]

According to Al-Badakhshi, a ﬁgﬁ&i,is a Mudjtahid, who in
order to carry out idjtihad and give a fatwa concerning Shari‘ah
law, must be a qualified Muslim. [34] Meanwhile, Ibn Hajar
al-Hataymi, stated that. it is one of the religious obligations of
every individual Muslim (farg min furﬁq al-kifayat), especially of

celebrated .Muslim scholars (a.’lam al-%ulamd) to issue,ﬁgggg.
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whenever a problem arises, so that it can be a refered to. [35]

As to Ibn al-Qaiyim, he said that Imam al-Shafi' i
strongly emphasised that no one can issue a fatwa unless he
deeply understands the al-@ur'ﬁn and particularly the gurEnic
verses which concern abrogation (al-nasikh wa mansukh), including
all their subdivisions as well as their interpretation (ta’wil).
Also, he should understand the purpose or reason of revelation
(asbab al-nuzul) of each vérse and its sources (i.e., whether it
is Meccan and Medinite verse). Furthermore, he should know qadith
as well as al-ﬁur’En, and a profound knowledge of the Arabic language
1S therefore essential. He should know the social circumstances and

the needs of law in certain countries and the law must be given with

full consciousness. [36]

According to al-Shangg;, while he discussed the condition of

fatwa in Islamic law, he stated that it is permissible for a Mufti
to issue fatwa, provided he should beaLMudjtahEd and Fagih, and he

should strictly follow the principle of usul al-Fikh (the science of

Islamic jurisprudence). [37]

Meanwhile,lggjgpigin,stated that a ﬁgﬁ;i,should truly
be an investigator (nagr shad;d) and knowledgeable person 1in
Islamic law (shari‘ah) as well as an expert in the matter of law.
If he only memorised the matters of law and their proofs, without
using any profound and deep analysis this was considered
insufficient. [38] In another place,Ibn‘Abid;g mentioned an opinion
of ‘ulama’ concerning the matter of fatwa in Islamic law. He strongly

emphasised that, the Mudjtahid and the Mugallid should not make
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a decision or Jjudgment on legal problem to 1issue fatwa based on an
unclear opinion. Such practice is considered sacrilege and is

prohibited by a majority of Muslim scholars. [39)]

According to the definition given, it 1s clear that the
vast majority of Muslim scholars agree that the condition of

FATWZ is that it is one of the main affairs of the Mufti. Therefore,

the validity of fatwa depends on the Mufti.

The Mufti

According to the principle of ‘Ilm u§ﬁl al-Fikh, a Mufti is a

' Mudjtahid and Fakih. According to Hughes, a Mufti is "the officer
who expounded the law. He assists the QEZE, or judge, and

|

 supplies him with fatwas, or decisions. He must be learned in the

Qur'an, and Qad;th, and in the Muslim works of law."[40] As for
Hans Wehr, he explained that the word Mufti is originated from "muftin

pPl.muftun" meaning deliverer of a formal 1legal opinion or official

expounder of Islamic law. [41]

| According to Haji Abdul Rahman bin Yusop, he defines
Mufti as a "Muslim consultant jurist"[42] Meanwhile, J.B,Sykes

' says a Mufti is a "Muslim priest or expounder of law." [43]

But, Longman elucidate that Mufti is a"person who officially

explains Muslim law." [44]

An 1interesting viewpoint of Mufti was given by E.Tyan,
"he stated "the muftis, like the prudentes of Roman law, played a

considerable part in building up the structure of Islamic law.
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Compilations of ‘"responsa" by muftis of repute count among the
most important legal manuals.”"[45] At the same time he also

differentiated between the function of "Judge and mufti”: he said

"a mufti can be a woman, a slave, a blind or a dumb person (except

in the case of a mufti who is a public official)."[46]

Muhammad b. Ali al-Shaukani emphasised that the Muft{

is a Mudjtah;d (a person qualified to under take idjtihad) who
is known as a righteous person and who has fulfilled the
qualification of idjtihad (the use of independent judgement, or

original thinking, in interpreting the Eur'En and the Sunna).[47]

‘Ulama' Ugﬁl al-FiEh has explained that the Mufti can be

classified as follows:-

Ibn al-Qayyim étates_ that the ﬂufti can be classified

into four categories according to social or individual rank.

Firstly, a learned Muﬁtz (Muftz‘ﬁlim) who must be

knowledgeable 1in al-%ur'ﬁn, Qad;th and the consensus of the
Companions (§a§§ba) opinions.He must also be a Hudjtahzd who 1is
aware of the reaséﬁs of the Revelation of various verses. However,
he sometimes follows the opinion of other‘Ulama’, but his following
is based on ‘Ulama’ better than himself. This is a ﬁgﬁpi who 1is
able to give fatwa and is qualified to carry out Idjtihad and to be

considered as having authority.[48]

Secondly, a Mufti who is a Mudjtahzd who adheres to a certain

madhhab(school). He knows all the madhhab’s fatawa, opinions,
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regulations and Islamic evidence of legislatibn. He can also
issue fatwa from different schools, and carries out al-Kiyas
(analogy) from what he has learnt without following the legal

process of his leader (Imam) in views of law or evidence. He has

his own method of carrying out Idjtihad and issuing fatwa.[49]

Thirdly, a ﬁgﬁ;i_who 1s a Mudjtah?d who only.upholds a specific
madhhab. He strongly supports his madhhab and fully believes in
the rightness of the fatwa of his own madhhab. However, he will never
give any fatwa which contradicts with fatwa obtained from other

sources. [50]

Fourthly, a,ﬂgﬁiz who is just a learned man in various madhhab,
who memorises all fatawa and branches of Shari®ah law.While he is a
follower of his own madhhab in every aspect, he may issue evidence
directly from al-ﬁyr’ﬁn or al-gadith concerning any guestion. He does
his work just for God’s blessing and not for fame or any other reason,
However, he tends to support his founder’s opinion more than to

adhere to Qadith §ah§h (sound tradition) or fatwa given by Companions

(§ab§bat). [51]

Jamaluddin al-Qasimi, said that a ﬂuﬁtz can be divided into

two categories: -

The first category is, Mufti Mustakil or independent Mufti
who <can apply his personal opinion without upholding any madhhab.

Besides mastering. the Arab 1language including rhetoric

‘(film Balaghah), he is also a Fakih (jurist) who is specialised in

Islamic law and affairs of Idjma'’ (the consensus of opinion of

the companions or the jurists) and Kiyas (analogy). When one achieves
§
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this level, then he whould be considered as a ﬂudjtahid Mutlak

Mustak?