G SPECTS OF IR (6] 19) o] TS
)2} ESPECTAL RE NC IONA

LIM HOCK LENG
o

H

Thesis submitted for the degrié’of Doctor of
Philosophy (1990)

University of Kent at Canterbury



ACKNOWLEDGEMENT

I am most grateful to Professor John N. Adams for
his erudite supervision, guidance, and comments. I am also
most grateful to Professor Clive M. Schmitthoff for
suggesting the framework of this thesis, and Dr.
Ademuni-odeke and Professor Robert Grime for their critical

perusal.

Lim Hock Leng
February 1990



S S OF § AR T 0C W

CIAL ENCE TO TERNATIONAL C G

Thesis submitted for the degree of Doctor of Philosophy
(1990)

The central theme of this thesis is founded on the
legal aspects of sea and air cargo transport documents in
relation to international conventions, national legislation
adopting these conventions, and the common law. Foreign
legislation and cases (particularly those of American
origin) are discussed, where pertinent or possible, to
establish a comparative perspective.

Chapter 1 deals with the functions of the bill of
lading, the most common document used in the carriage of
goods by sea. Charterparties are not discussed in order to
limit the scope of the thesis. The different types of
bills of 1lading and other sea cargo transport documents
together with their complexities (for example, charterparty
bills in 2.5 and container and combined transport bills in
2.7) are dealt with in Chapter 2. The international
conventions and the reasons for their evolution as well as
the legislative techniques employed to effect their
application are considered in Chapter 3. The shipper and
consignee’s responsibilities (as to dangerous cargo and
freight) are discussed in Chapter 4 while the carrier’s

[



responsibilities from  acceptance of the cargo and
seaworthiness to delivery are discussed in Chapter 5. 1In
Chapter 6, the carrier’s liability is analysed. Here the
principal areas of discussion relate to exemption clauses,
and deviation and its 1legal implications. The Bills of
Lading Act 1855 (the restrictions of its application and
the language in which it is couched) and the right of suit
against the carrier in tort (privity, bailment, the network
contract concept, and exembtion clauses) are treated in the
penultimate chapter. The carriage of goods under the
Warsaw System is discussed in the final chapter.

Unless otherwise indicated, the law is stated as at
October 31, 1989.

Lim Hock Leng
February 1990
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1.1  INTRODUCTION

The bill of 1lading has been defined as ~a document
which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by
which the carrier undertakes to deliver the goods against
surrender of the documentl.” From the definition, it is
apparent that a bill of lading has three functions: (1) it
evidences the contract of carriage; (2) it serves as a

receipt; and (3) it is also a document of title.

The bill of lading came into use in the sixteenth
centuryz, and was first simply a receipt. The next stage
of development was for the bill of lading to evidence the
contract of carriage: when the goods were dispatched
unaccompanied by the merchant shipper, terms had to be
decided upon which the goods would be loaded, stowed and
delivered; these terms became standardized and were
invariably expressed on the back of the bill of lading.
Then the bill of lading became identifiable with ownership

of the goods, and thereby became a document of title.



1.2  EVIDENCE OF THE CONTRACT OF CARRIAGE
1.2.1 Prima Facie Evidence

A Dbill of 1lading is wusually only prima. facie
evidence of the contract of carriage, that is, the terms of
the bill of lading can be rebutted by parol evidence.
Reference may be made to the oral undertakings between the
shipper and the carrier or their agents, the carrier’s
advertisements, the booking note, the mate’s receipt, and
the like. In The Ardennes>, the plaintiffs had shipped a
cargo of mandarins in reliance of an oral representation by
the carrier’s agents that the vessel would proceed direct
to London and reach there by December 1, 1947, the date on
which the import duty on mandarins would be raised.
However, the vessel proceeded first to Antwerp and did not
reach London until December 4. The carrier sought to rely
on a clause in the bill of lading which conferred liberty
to deviate, ostensibly on the footing that the bill was per

ge the contract of carriage. Lord Goddard C.J. held%:

v a bill of lading is not itself the contract between
the shipowner and the shipper of goods, though it has been
said to be excellent evidence of its terms: Sewell V.

Burdick, per Lord Bramwell®; Crocks & Co. v, AllanS.

The contract has come into existence before the bill of

lading is signed; it 1is signed by one party only -



handed by him to the shipper usually after the goods have

been put on board.” The decision was followed in J. Evans

& Sons (Portsmouth) Ltd v. Andrea Merzarjo Ltd.’
1.2.2 conclusive Evidence

Nonetheless, in two instances the bill of lading may
be considered conclusive evidence of the contract of

carriage.

Firstly, this will be the case where the parties
expressly agree so. In A;mgg;_zL_nggg;g_ﬂglﬁg;g8, the
plaintiffs had accepted without protest a booking slip
which provided that: ~All engagements are made subject to
the conditions, terms and/or exceptions of our Bills of
Lading eess <" The defendants had only one form of bill
of lading and the plaintiffs had previously shipped goods
under that particular form of bill of lading. The goods
were damaged, and the plaintiffs sought to rely on evidence
other than the bill of 1lading. The court, however,
accepted the bill as the contract of carriage and refused
to admit the extrinsic evidence. Some bills of lading
embody a clause stipulating that all antecedent agreements

are superseded. The superseding clause was upheld in a

Canadian case, Apex v. Lunham & Moore Shipping®, without



elaboration. It is submitted that the superseding clause
is of no effect where the shipper has no means of
ascertaining its existence, for example, where he has no
previous dealings with the carrier and the bill of lading
is issued after the ship leaves port. In such an instance,
the shipper would be relying on arrangements previously

made with the carrier.

Secondly, where the bill of lading is transferred to
a bona fide indorsee in accordance with g.l of the Bills of
Lading Act 1855, the terms of the bill of lading are deemed
to comprise the contract of carriage as»bétween the carrier
and indorseel®, Where §+1 is inapplicable, the Brandt
rule which would lead'té a similar result will apply if a
contract can be imputed from the presentation of the bill
by the indorsee and delivery by the carrierll, It
follows from the above that, "as against a bona fide
indorsee for value, a shipowner is not excused from
performance by any exclusion clauses not incorporated into
the indorsed bill (Ihg__zggzig)lz or by any contract
agﬁeed between himself and the consignor which is
inconsistent with the terms of the indorsed bill (Leduc V.
Ward) 13, In the United States, the position is as stated
in the pomerene Act 1916; by s.31, a bona fide indorsee for

value of an order bill acquires “the direct obligation of

the carrier to hold possession of the goods for him



according to the terms of the bill as fully as if the
carrier had contracted directly with him.” By g.32, the
transferee of a straight bill is placed in the same
position provided he  notifies the carrier and the

notification is not defeated by one of the factors listed

thereinl4.

1.2.3 Bills of Lading Issued under a Charterparty

Especial considerations apply to bills of lading
issued under a charterpartyls. In the case of a
charterparty where the charterer is also the shipper, the
charterparty is the contract governing relations between
the shipowner and the charterer-shipper while the bill of
lading is nothing more than a receipt *unless there be an

express provision in the documents to the contrary,” per

Lord Esher in nggggnggni__y;__nilhg;n16. In an American
case, Ministry of cCommerce v. Marine Tankers corp.l7?, the

charterparty provided for arbitration in New York while the
bill of 1lading provided for arbitration in London. As
between the shipowner and the charterer, it was held that
the arbitration clause in the charterparty prevailed.
However, where the shipowner signs, and the charterer
accepts, a bill of lading binding the latter to pay freight
or demurrage, the bill will be taken to override a cesser

clause insofar as the obligation is concerned: Rederi



Aktiebolaget Transatlantic v. Board of Tradel®; miil ss
Co, Vv, Hugo Stinngglg. In the case of a charterparty
where the ship is used as a general ship, the bill of
lading is more than a receipt as between the carrier and
the shipper (who 1is not the charterer); it is prima facie

evidence of the contract of carriage unless otherwise

agreed: Pearson v. Goschen?®.

The terms of an indorsed bill, nothwithstanding that
it was issued under a charterparty, Qill generally be
considered the contract of carriage as between the carrier
and indorsee. But since a bill of lading when issued to a
charterer is normally a recipt and nothing more, the
question arises as to how indorsement passes a contract
which does not exist. The problem appears to be more
theorectical than real for the courts have had no
difficulty in holding that the contract between a shipowner
and an indorsee is to be found in the indorsed bill?l,
It is thought - that the view expressed 1in Scrutton on
Charterparties and Bills of Lading represents the correct
explanation, viz, a sensible meaning must be given to g.l
of the 1855 Act and the words "thé contract contained in
the bill of lading” must be taken to read ¥as if a contract
in the terms set out in the bill of lading had at the time

of shipment been made with (the indorsee)zz.'



1.2.4 VWhere No Bill of Lading is Issued

If no bill of lading is issued but it is
contemplated that an ascertainable bill will be issued,
that particular bill will be evidence of the contract of
carriage. In Pyrene Co, Vv, Scindia S, N. Co., Devlin J.
stated: ~.... whenever a contract of carriage is concluded
and it is contemplated that a bill of lading will in due
course be issued in respect of it, that contract is from
its creation °covered’ (governed) by a bill of lading and
is therefore from its inception a contract of carriage
within the meaning of the (Hague) rules and to which the
Rules apply?3.~ The dictum was cited with approval by
the Supreme Court of Canada in Anticosti shipping Co. v.
St. Amand?% where a bill of lading was prepared but not
signed or issued; the contract of carriage was held to be
evidenced by the bill. If it cannot be determined which
particular bill of ‘lading will be used, evidence of the
contract is to be gathered from the circumstances in which
the parties contracted including ancillary documents.
Thus, in Harland & Wolff Ltd. v. Burns & Laird Lines Ltd.
it was held that “there are in the coasting trade and in
the trade between this country (Scotland) and Ireland
manifold instances in which bills of lading are neither
used nor practical - the conditions of carriage being those

which are published in the shipowner’s sailing bills?3,



As a penultimate point, a shipper’s bill (at the very
latest, such a bill must be issued within a reasonable time
after the goods are loaded?5) is only an offer and a
contract of carriage on its terms will only be concluded

when the carrier accepts the goods for carriage (Burke

Motors Ltd. v. Mersey Docks)?%; finally, the Hague or
Hague-Visby Rules will not apply if the carrier does not
accept the goods (Strohmever v. American Lines)?7.

1.3 RECEIPT

The bill of 1lading has a margin wherein the goods
are described, and certain other relevant details are
inserted. These details are of particular importance where
the goods are intended to be sold or pledged whilst in
transit, for the intended indorsee normally has no
opportunity to personally inspect the goods. The
foundation of the bill as a receipt lies in the rule that
the ship must deliver ~what she received as she received
it, wunless relieved by the excepted perilszs.' Where the
Hague or Hague-Visby Rules apply, (a) “the leading marks”,
and (b) ~the number of packages or pieces, or the quantity,
or weight#, and (c) ~the apparent order and condition of
the goods*® have to be stated in the bill if the shipper so
requires unless there are doubts about, or no reasonable

means of verifying, these details: Article 3(3). These



details have different evidential value under the different
Rules, statutes, and at common law. The date on which the
goods are received or shipped, and quality marks, are
nowvhere mentioned in the Rules but are also of importance.
The bill of 1lading’s function as a receipt is examined in

more detail 1atter1y29.

1.4 DOCUMENT OF TITLE

1.4.1 + i er t
the Bill

The bill of lading’s function as a document of title
was first recognized by the courts in Lickbarrow V.
Mason3°. Thus, since 1794, the rule has been that only
the holder of the bill is entitled to claim delivery of the
goods at the port of discharge upon production and
surrender of the bill. Conversely, “the shipowner is not
bound to surrender possession of the goods to any person
whether named as consignee or not, except on production of
the bill of lading3l.~ And in Sze Hai Tong v. Rambler
€ycle Co. Ltd., Lord Denning stated: #It is perfectly clear
that a shipowner who delivers without production of the
bill of 1lading does so at his peril32,# It is usual
practice for bills of lading to be issued in a set of two

or more original parts, but the tender of one is sufficient



to obtain delivery: ﬁgngg;g__gL__ugglggn33. Once an

original part has been tendered and accepted
(accomplished), the others stand void. The practice is
explained by Professor Schmitthoff thus34: #Unless
payment is arranged under a letter of credit35, the
various parts of the set are forwarded to the consignee by
subsequent air mails .... . It is of great importance that
at least one part of the set should be in the consignee’s
hands before or at the time of the arrival of the goods
because the shipowner is not bound to hand over the goods

unless a bill of lading is delivered to him.~*

There exists the possibility that a holder of two or
more parts who is fraudulently inclined may pledge the
bills to separate banks, or sell the same goods represented
therein to 'different buyers36. The danger is recognized
by the Pomerene Act 1916, 8.4 of which proscribes the
issuance of negotiable bills in a set of two or more for
the carriage of goods. within the United States (Alaska
excepted); the carrier in breach is liable for non-delivery
to a bona fide purchaser where the cargo has been delivered
againat another original part. In other instances, the
carrier is discharged from liability after delivering the
goods as described in the bill to the holder who tenders
the bill provided he had not been instructed by a person

having a proprietary or possessory right in the goods not



to effect delivery, or had information that the claimant
was not entitled to the goods: g.10. But if the holder is
a named consignee, he need not surrender or.- even produce
the bill to obtain delivery although he will have to
satisfy the  carrier’s lien, if any, and sign an
acknowledgement that the goods have been delivered if the

carrier so requires: g.8.

Unlike American 1law, English law does not proscribe
the issuance of negotiable bills in a set of two or more
original parts. In practice the difference is of little
significance. Goods are commonly sold under letters of
credit, and when this mode of transaction is adopted the
advising bank will invariably ask for the full set of
original bills from the seller. More significantly, it is
usual practice to state in the bill of lading the number of
originals issued. This makes it difficult, without the

issuer’s complicity, for fraud to be perpetrated.

Under English law, the carrier discharges his duty
by delivering the goods as described in the bill to the
claimant who first tenders the bill; he is not liable for
wrongful delivery unless he knows, or there is a reasonable
suspicion, that the claimant is not entitled to the goods:

Glyn, Mills & Co. v. East and West India Dock Co.37 1f

the carrier is aware that there are conflicting claimants,




he should interplead: Glyn, Mills & Co. v. East and West
India Dpock co.37 In the United States, this obligation

is stipulated by 5.17 of the Pomerene Act. The carrier
cannot interplead where he has issued bills of lading to

more than one person for the same goods: Elder Dempster

Lines v. Zaki Ishag8.

It is to be noted that where the carrier has an
undischarged 1lien on the goods, he may wihthold delivery.
The carrier’s 1lien may arise either from common law or by
express stipulation, usually in the bill of lading. At
common law, the carrier may have a lien for (1) frieght
payable on delivery but not any other type of freight; (2)
general average contributions; and (3) costs incurred in
ensuring that the goods are safely delivered. The
carrier’s common law lien may be extended by agreement to
cover a variety of costs related to the carriage of the
goods. In the United States, if order bills are issued,
the carrier may have a lien for ¥all charges on (the) goods
for freight, storage, demurrage and terminal charges, and
expenses necessary for the preservation of the goods or
incident to their transportation and delivery unless the
bill expressly enumerates other charges for which a lien is
claimed,~: g,25, Pomerene Act. Clearly, the carrier’s
statutory 1lien in America is more extensive than the

English common law lien but then it should be recalled that



a carrier can always extend his lien by express provision
in the bill of 1lading. In practice, this is usually the
case. The quintessence of a lien is possessory in nature;
it is 1lost when the carrier duly delivers the goods -
normally upon being reimbursed for the charges in respect

of which the lien arises.

Further, the carrier need not deliver to the holder
of the bill (bona fide purchasers for value excepted) where
the unpaid seller exercises his right of stoppage in
transit under g.44 of the Sale of Goods Act 1979. For the
unpaid seller to exercise this right, the buyer must be
insolvent (8,61(4)) and the goods must be in transit, as
defined by §.45. In the United States, the carrier is not
obliged to obey a stoppage in transit notification unless

the bill (if it is an order bill) is first surrendered for
cancellation: s,39, Pomerene Act.

1.4.2 Delivery of the Goods without Tender of the Bill .

(a) Indennjities

The bill of lading being a document of title, the
cargo claimant who does not have possession of the bill
will be in a very difficult position39. The bill may be

lost, stolen, destroyed, or it may even arrive after the



ship reaches the port of discharge. To circumvent these
difficulties, it 1is usual practice for the carrier to
release the goods to a claimant upon receipt of some
security or an indemnity. 1In Sze Hai Tong v. Rambler Cycle
Qg;__LLQ;4°, the carrier had been persuaded by the buyers
to release the goods for an indemnity without the bills of
lading being produced. Although the carrier was held
liable for breach of contract and/or conversion, it was
held that the indemnity was valid and enforceable. By s.14
of the Pomerene Act, ”a voluntary indemnifying bond without

order of court shall be binding on the parties thereto.”

(b)  The SeaDocs Bills of Lading Registry?!

In the o0il trade, string contracts are common and
the goods occasionally arrive before the last indorsee
receives the bill of 1lading. Since there are practical
objections to the issuance of indemnities, an automated
bill of lading registry for the oil trade (SeaDocs Registry
Ltd) was established in 1985. It acts as a "central
clearing house” to which original bills may be directed and
where each transaction may be noted without the bills being
transferred from one purchaser to another. Eventually, the
registry instructs the master to delivery the cargo to the
last purchaser without the latter having to wait for the

bill of 1lading to arrive. The scheme has been abandoned

but it may yet be revived.



{(c) W - iv

Where the carrier wrongfully delivers the goods
without the bill of lading being tendered, he may be sued
in tort for conversion of the goods or for breach of
contract. The gquestion of the appropriate measure of
damages in such an instance was recently deliberated upon
by the Privy Council in The Jag Shakti%?. It was held
that the proper measure of damages would be the full market
value of the goods at the time and place delivery should

have been effected.



Article 1(7), Hamburg Rules

See Scrutton on Charterparties and Bills of Lading

(19th ed, 1984), p.2, n.9
(1951) I K.B. 55

Ibid, at p.59

(1884) 10 App.Cas. 74, 105

(1879) 5 Q.B.D. 38

(1976) I W.L.R. 1078. Lord Denning M.R. held that
the carrier’s promise to stow the goods under deck
was a collateral contract; Roskill L.J. was of the
opinion that there was no need for the construction
of a collateral contract because the contract of
carriage was partly written and partly oral; Lane
L.J. said that the carrier’s promise was not a
collateral <contract in the sense of an oral

agreement varying the terms of a written contract.
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CHAPTER 2 : TYPES OF SEA CARGO TRANSPORT AND ANCILLARY
DOCUMENTS

A true bill of lading possesses the three attributes
mentioned in the first chapter. It is legally superior to
the waybill in that it is expressly recognized as a
document of title by the courts. House bills of lading,
delivery orders, and mate’s receipts are not strictly cargo
transport documents in the sense that they are not
documents under or by which the carriage of goods is
effected. They are merely documents which facilitate the
carriage of goods. They are the ancillary documents

referred to in this chapter.

2.1  SHIPPED AND RECEIVED BILLS OF LADING

Bills of lading are either a) #shipped” hills which
indicate that the goods are actually on board the ship, or
b) #received” bills which indicate that the goods are
merely in the custody of the carrier ready for loading on
boara. Shipped bills are also known as ~“on board” bills
whilst received bills are also known as ¥alongside” bills.
American practice has developed versions of the received
bill such as the Port bill and the Custody bill.l The
Port bill is issued for cotton already in the port of
shipment; the named ship must be in port. The Custody bill
is 1issued for cotton delivered to the signatory at the port

of shipment, but the named ship need not be in port.

- 22 -



Where the goods are shipped under a c.i.f. contract,
the buyer can reject received bills unless the parties have
expressly agreed otherwise, or it is custdmary practice in
that trade to issue such bills: Yelo v. S, M. Machado Co.
L&g.z Further, where payment is arranged under the UCP,
banks will require the tender of shipped bills unless the
credit states otherwise: Article 26(a) (ii) (1983
Revision). For these reasons, received bills are of a

lesser order.

Where the Hague or Hague-Visby Rules apply, the
shipper is entitled to demand a shipped bill from the
carrier after the goods have been 1loaded, provided he
surrenders any document of title previously issued; a
received bill can be converted into a shipped bill by the
carrier noting in the bill the name of the ship on which
the goods have been loaded and the date of loading: Article
3(7). Insofar as the UCP (1983 Revision) is concerned, a
received bill can be converted into a shipped bill “by
means of a notation of loading on board on the transport
document signed or initialled and dated by the carrier or
his agent .... .~ In Westpac and Commonwealth Steel v.
South carolina National Bank,3 the issuing bank rejected

a bill of 1lading in “received” form bearing the words
*shipped on Board Freight Prepaid” on the basis that it
was not a shipped bill. The bank argued that the bill was



neither signed or initialled and dated contrary to Article
20(b) of the UCP (1974 Revision). The Privy Council held
that the issuing bank was bound to pay. Commenting on the
case, Professor Schmitthoff states #The decisive fact in
this case was that the words ’Shipped on Board’ were
contained ... in the tenor of the bill before it was
issued. If a ‘received for shipment’ bill contains a
’shipped’ statement which is added to the bill after issue
cseey the position is different; in this case the
requirements of the UCP - sighature or initialling and
dating of the notation - must be complied with in order to

make the bill a ‘shipped’ bill of 1ading.4

2.2 CLEAN AND UNCLEAN OR CLAUSED BILLS OF LADING

By Article 34(a) of the UCP (1983 Revision), a clean
bill of 1lading is one “which bears no superimposed clause
or notation which expressly declares a defective condition
of the goods and/or packaging.” An unclean or claused bill
is one which bears such a clause or notatiqn. Where
payment is arranged under a documentary credit, unclean
bills will be rejected unless the credit expressly
indicates otherwise. It is chiefly the apparent order and
condition of the goods5 which determines whether a bill
is clean or unclean,® but charterparty bills’ and bills

indicating that the goods are carried on deck® are



sometimes referred to as unclean. Indemnities are
sometimes offered to carriers to induce them to issue clean

bills; this aspect is aftewards examined.®

In Ihg__gglg;ig,lo a large cargo of sugar was
loaded. Subsequent to the loading, a fire broke out and
damaged 200 tons of the cargo. The bill acknowledged the
cargo as having been shipped in apparent good order and
condition, but it also contained a notation that the cargo
was 'damaged by fire and/or water used to extinguish
fire.” The buyers and bank appointed to provide the credit
rejected the bill on the basis that it was unclean. The
Court of Appeal affirmed Donaldson J.’s decision that the
bill was clean since it contained no adverse notation in
relation to the cargo at the time of shipment. It was held
that the bill passed the legal test under which the time of
shipment is the relevant time.ll The uncertainty in this
case reflects the ambiguity in the UCP provision that
*banks will refuse shipping documents bearing such clauses
or notations unless the credit expressly (provides
otherwise) .” The provision may be said to be ambiguous
because the crucial time which determines cleanliness or

uncleanliness is not specified.



2.3 FREIGHT AND FREIGHT COLLECT BILLS OF LADING?

If freight is to be paid to the carrier in advance,
freight prepaid bills are used. The majority of bills are
freight prepaid bills. If it is arranged for freight to be
paid by the consignee on arrival of the goods, freight

collect bills are used.
2-4 0 - A

The function of the bill of lading as a document of
title is, strictly, distinct from its nature as a
negotiable or non-negotiable document. A bill of lading is
non-negotiable if it is expressly stated to be
non-negotiable or if it is made out to a named cohsignee
without the words #or order.” A bill of lading is
negotiable only if it is transferable and whether it is so
is to be gathered from its terms. If the bill is made
deliverable to ~order,” it is transferable by indorsement
and delivery. So too if the bill is made deliverable to a
named consignee “or order.* Indorsement may be effected in
one of two ways. It may be *special” in which case the
indorser writes down his name and that of the indorsee at
the back of the bill. This form of indorsement is also
known as an ~indorsement in full.# Alternatively, the

indorsement can be #in blank” in which case the indorser



merely writes down his own name but does not add that of
the indorsee; the effect of an indorsement in blank is to
render the bill of 1lading a “bearer” bill which is
transferable by delivery alone. Bearer bills are
relatively rare because of the characteristic of the bill

of lading as a document of title.

When the term #“negotiable” is used to describe a
bill of 1lading, it is to be construed as ~transferable”
(Kum _v. Wah Tat Bank Ltd.)23 for the term “negotiable” in
the 1legal sense denotes that the transferee may get a
better title than the transferor and this characteristic
the bill of 1lading does not possess. Hence, ”"negotiable”
bills of lading are sometimes described as
*quasi-negotiable.” Nevertheless, the pemo dat guod non
habet rule in relation to bills of lading has certain

exceptions.

Firstly, by g.47 of the Sale of Goods Act 1979, the
unpaid seller’s right of stoppage in transit (valid against
the buyer) is not available against a subsequent
buyer-indorsee if the bill of lading was taken in good
faith without notice;14 8,23 1is to the same effect. The
statutory position was 1long ago established in Pease v.
Gloahee.13 In that case, a French firm through its agent

sold a cargo of linseed cake to an English firm, the price



to be paid at the end of three months. A bill of lading
was given to the English firm, but it was re-delivered to
the French firm’s agent as security. A member of the
English firm obtained the bill back by fraudulent
misrepfesentation and indorsed it to Pease & Co. for value,
who took it without notice of the fraud. The English firm
went insolvent before the goods arrived, and the French
firm sought to exercise its right of stoppage in transit.
Lord Chelmsfords L.C. stated: #.... as long as the bill of
lading remained with the parties who had fraudulently
obtained it, the Vendors who had been cheated out of
possession might have reclaimed and recovered it. But the
moment it passed into the hands of Pease & Co., to whom it
was pledged and indorsed for valuable consideration without
notice, the right of the vendors to follow it was taken

away.'16

Secondly, an indorsee may be in a better position
than the indorser if the indorser was party to a contract
or contractual terms not evidenced by or inconsistent with

the indorsed bill.l1l7

Thirdly, s.2(I) of the Factors Act 1989 protects a
bona fide indorsee’s title where an indorser-factor acts in

excess of his authority. In Llovds Bank Ltd, v, Bank of

Amerjca,l® a company obtained advances from Lloyds’ Bank



by pledging certain bills of lading. These bills wére
later returned under a trust receipt to enable the goods to
be sold. In breach of the trust receipt’s terms, the
company pledged the bills to the Bank of America. The
company went insolvent, and Lloyd’s Bank sought to recover
the bills. It was held that the Bank of America did not
know of the true situation, that the company was a factor,

and that accordingly the Bank of America’s title was valid.

In the United States, negotiable bills of lading are
known as order bills and non-negotiable bills of lading as
straight bills.19 The issuance of order bills in a set
of two or nmore origiﬂal parts is prohibited for the
carriage of goods within United States (Alaska and Hawaii
excepted): s.4, Pomerene Act.2?? Another difference in
regard to order bills is that the carrier is not obliged to
heed a stoppage in transit notice unless the bills are
first surrendered for -cancellation: .39, Pomerene
Act.?1 By s.30, an order bill may be negotiated by any
person in possession however such possession may have been
acquired. By s.37, the validity of the negotiation is not
impaired by the fact that the indorser’s negotiation was a
breach of duty, or by the fact that the owner of the bill
was deprived of possession by fraud, accident, mistake,
duress, 1loss, theft, or conversion if the indorsee gave

value therefor in good faith without notice. However, by



the Pomerene Act, s.31, and the Uniform Commercial Code,

8.7-503, an indorsee acquires only such title as the
indorser had or had ability to transfer to a purchaser in
good faith for value so that the results are the same as
under English law: a person with voidable title has the
power to transfer perfect title to a bona fide purchaser
without notice; and where the bill has been negotiated by
one with no title (such as a thief), the true owner may

replevy it or the goods represented therein from anyone
into whose hands they have passed - Kendall Produce Co.
Inc. V. Terminal Warehouse.?? sStraight bills of lading,
despite their non-negotiability (s.6, Pomerene Act), can
transfer title to the goods. By s.29, a straight bill may
be ~transferred by the holder by delivery, accompanied with
an agreement, express or implied, to transfer the title to
the bill or to the goods represented thereby.” However,
5;22. goes on to read: “A straight bill cannot be negotiated
free from existing equities, and the indorsement of such a
bill gives the transferee no additional right.# No English
case seems to have decided on the point as to whether a

non-negotiable bill can transfer title to the qoods.23

2.5  BILLS OF LADING ISSUED UNDER CHARTERPARTIES

Bills of 1lading issued under charterparties raise

several questions. In the first place, which contract is



operative in respect of each of the parties involved?
Secondly, who is the carrier =~ the shipowner or the
charterer? Thirdly, there is to be considered the
consequences of incorporating clauses - what are the
obligations imported? Fourthly, since ships are sometimes
sub-chartered, the question arises as to which charterparty
an incorporating clause refers to in the absence of express
stipulation? Fifthly, what if the bill of lading issued by
the charterer contains more onerous terms than the
shipowner bargained for in the charterparty? Sixthly, what
is the standing of bills of 1lading issued under a
charterparty in relation to the UCP? Finally, the position
of these bills under the Hague-Visby Rules has to be

considered. 24

2.5.1 The contract
(a) The charterer-shipper

As between the shipowner and the
charterer-shipper, the bill of 1lading is ordinarily a

receipt ~unless there be an express provision in it to the
contrary, per Lord Esher in Rodocanachi v. Milburn; 25
Ministry of commerce v. Marine Tankers Corp.2® is to the

same effect. Thus, it is generally the charterparty which

regulates relations between these parties.27



(b) shippers other than Charterers

When the shipper is not the charterer, it is
the bill of lading which prima facie evidences the contract

of carriage unless there is an express agreement to the

contrary: Pearson v. Goschen.28
(c) The Indorsee

Although a bill of 1lading in the hands of a
charterer is ordinarily a receipt, it is, when indorsed
‘over in accordance with .1 of the Bills of Lading Act
1955, effectively the contract as between the carrier and
indorsee. If s.I1 does not apply, the Brandt rule may so
that the result is the same.?? The indorsee is not
affected Dby the charterparty’s terms unless they are
incorporated into the bill of lading, or the bill of lading
is one that the master could not have lawfully issued under
the charterparty’s terms of which the indorsee is aware.
The first exception is afterwvards considered.3° The
second exception may be illustrated by The Draupner>?!
where the c.i.f. buyer stipulated for ~tonnage to be
engaged on the conditions of the charterparty attached.”
The charterparty had an exclusion clause for negligence
caused by the shipowners’ servants. The master signed a

bill of 1lading which did not contain the exclusion clause.



Later there was a partial loss of the cargo caused by
negligent navigation It was held by the House of Lords
that the buyer had actual knowledge of the exclusion clause
and the shipowner was accordingly exonerated. A clause in
the bill stating ~all conditions as per charter” is not
sufficient to give the holder constructive knowledge unless

the term sought to be relied upon can be construed to have

been incorporated in the bill: Manchester Trust v.
Furness. 32

2.5.2 Identjfying the Carrier

(a) The Position Generally

The general position is as expounded in Samuel

00 ' 0.33 »In (a charterparty by

demise) it is reasonably clear that the contracts with the
shippers undef the bill of lading are between them and the
charterers and not between them and the owners ... there is
another class of cases in which the charterers by the
charterparty do no more than undertake that a full cargo
shall be shipped and guarantee payment of a certain
freight. In such cases it is very often stipulated that
upon (performance of these obligations) the charterers’
liability under the charterparty is to cease. In such

cases the contract of carriage under the bill of lading



would ordinarily be between the owners and shippers. But
even in cases of this kind it is scarcely safe ... to lay

down a hard and fast rule.” The above applies putadis
mutandis to bona fide indorsees without notice.

As to why in a charterparty by demise 34 the
charterer is generally the carrier, and in charterparties
other than by demise the shipowner is the carrier, Cockburn
C.J. in Sandeman v, Scurr explained thus: 3> *In a
(charterparty by demise) the charterer becomes for the time
the owner of the vessel, the master and crew become to all
intents and purposes his servants, and through them the
possession of the ship is in  him. In (other
charterparties), ... the ownership remains in the original
owners, and through the master and crew, who continue to be
their servants, the possession of the ship also.” It may
be mentioned that, in the 1latter case, even though the
master continues to remain the owner’s servant, his
signature or an authorised signature on his behalf may bind
the charterer if the charterer holds himself out to be the
carrier. In The Venezuela,3® the owners time-chartered a
vessel to a Chinese agency which then sub-chartered it to
CAVN, the defendants. NYK, the defendants’ agents, issued
a bill of lading on behalf of the master to the plaintiff.
The bill was in the defendants’ usual form and provided

inter alia: #I. Definitions (a) Carrier (is) CAVN or the



FMGSA depending on whichever of the two is operating the
vessel carrying the goods covered by this Bill of Lading.”
Sheen J. held that since it was CAVN which was operating
the vessel, it was clear that it was the carrier within the

definition of the bill.
(b) e Dem aus

The typical bill of lading has a clause (known
as the demise clause) which provides that if the ship is
not owned or chartered by demise to the issuer of the bill,
the bill is to be considered as a contract with the owner
or charterer by demise as principal made through the agency
of the issuer notwithstanding any indication to the
contrary. Its origins arose out of Paterson, Zochonis v.
Elder Dempster3’ where the charterers were held fully
liable for 1loss of cargo while the shipowners were able to

limit their 1liability under gs.502 and 503 of the Merchant

Shipping Act 1894. The Merchant Shipping (Liability of
Shipowners and oOthers) Act 1958 extended the limitation of

liability provisions to charterers but the demise clause

has remained in common use.

Its validity is controversial and different
decisions have been reached. In Canada, in Inghmigg,38

the demise clause was held to be null and void under the



Carrjage of Goods by Water Act 1936; but in a recent case,

The Liberian Statesman,3® it was upheld. In the United
States, it was upheld in Ihg___l;ig;g4° but was

subsequently held invalid in Eng;gin_y;_g;§;4l under the
carrjage of Goods by Sea Act 1936, and in Blanchard Lumber
v. 8S. Anthony II*? under the Harter aAct 1983. The

demise clause came before an English Court in The
Berkshire?? where the shipowners were held liable as the
carrier. It is respectfully submitted that the validity of
the demise clause in English Law is not entirely free from

doubt.

The bill of lading in that case was in a form
used by the charterers’ agents and contained their name at
its head. Had the bill of lading not been signed on behalf
of the shipowners, the case might have been decided
differently. At any rate, insofar as a shipper is
concerned, it is not the signature on a bill that is vital
(albeit that is excellent evidence) for by The
Ardennes,%* the contract of carriage is concluded before
the bill is issued. Since the rule can arguably be

‘displaced by a superseding clause, the question must be
whether, given that the charterers had actually held
themselves out to be the carrier, the demise clause can
have overriding effect. If the answer is in the

affirmative, the bill of lading would incorrectly reflect



the true situation; the demise clause would be a
contradiction. It is thought that Armour v. Leopold
ﬂglﬁg:g45 must be distinguished for there the facts were
significantly different. In that case, the carrier and
shipper had agreed in the booking note which preceded the
issuance of the bill of 1lading that the bill, which had
been used in previous dealings, would supersede all
antecedent agreements. Without prior agreement, the demise
clause should be construed with reference to the facts in
each case, that is, whether the charterer or any other
person seeking to rely on the demise clause actually

contracted as agent of the shipowner or as the carrier.

The situation assumes a different complexion
when an indorsee is involved for, as between him and the
carrier, the bill of lading is effectively the contract.
Given that the charterer had held himself out to be the
carrier to the shipper, that the charterer had authority to
sign bills of 1lading on the shipowners’ behalf, and that
the charterer did sign a bill of lading on the shipowners’
behalf, what would be the situation? It is
well-established that a charterer’s authority to sign bills
does not extend to bills containing “extraordinary” terms.
In The Berkshire,%® Brandon J. held that the demise
clause is *an entirely usual and ordinary one.” However,

in that case it was not claimed or proved that the




charterer had held themselves out to be carrier to the
shipper. It is respectfully submitted that had the
charterers done so, they could possibly be treated as the
undisclosed principal notwithstanding the converse wording

of the demise clause.

It may be appropriate to turn now to another
permutation. Even when a charterer holds himself out to be
the carrier and issues as well as signs his own bills of
lading, the master of the ship remains the shipowners’
servant (in charterparties other than by demise). Can the
shipowners as well as the charter be held liable jointly
under the Hague or Hague-Visby Rules? Article 1(6)
provides that the term ‘carrier’ ~includes the owner or
charterer who enters into a contract of carriage with the
shipper.~ It is clear that the term “carrier” is used only
in relation to those who enter into a contract of carriage
with the shipper so that the actual carrier (the shipowners
in the postulation above) does not fall within the
regulatory ambit of the Rules. Moreover, Article 2
states: #Subject to the provisions of Article 6, under
every CONTRACT OF CARRIAGE of goods by sea the carrier ...
shall be subject to the responsibilities and liabilities,
and entitled to the rights and immunities hereinafter set
forth.~ (Emphasis supplied). This would seem to make it

manifestly clear that the Hague and Hague-Visby Rules are



concerned only with the contractual carrier, and not the
actual carrier. This feature is one of the short-comings
of the present 1legal regimes for, as Professor Tetley
points out, *in most cases, the owner and the charterer
share the duties of a carrier.~*’ If and when the
Hamburg Rules come into effect, the position would be
fundamentally altered: Article 10(2) provides that the
Rules apply equally to both the contractual and actual
carriers. In the United States, the courts are seemingly
prepared to make the necessary semantic Yacrobatics” to
attach 1liability jointly where appropriate. 1In The Frances
Salman, the District Court stated: #Since the bill of
lading was issued by (the time charterer) on behalf of the
Master, and the Master was appointed by the Owners, the
latter, as well as (the time charterer) entered into a
contract of carriage with the shipper.'48 It was helad
that the shipowners were 1liable because of the vessel’s

unseaworthiness and the charterer because he had failed to

stow the goods properly.

2.5.3 Incorporation Clauges
(a) The English Approach

In Skips A/s Nordheim v. Syrian Petroleum Co.,

Donaldson M.R. stated: #What the (shipowners) had agreed



with the charterers, whether in the charterparty or
otherwise, was wholly irrelevant, save in so far as the
whole or part of any such agreement had become part of the

bill of 1lading contract.»4? The Master of the Rolls had

in mind the consignees.

To ascertain whether charterparty terms have
been incorporated into the bill of lading, one looks first
at the wording of the incorporation clause. If it is
couched in general language, as it usually is, it can only
bring in terms germane to- the shipment, carriage, or
discharge of the goods: The Annefield.®? This however
does not mean that these terms are automatically
incorporated into the bill of lading. If other terms are
intended to be incorporated into the bill, specific words
must be used. In ngggll_g‘_nigmgn,sl the clause “*paying
freight and other conditions as per charterparty” was held
not to incorporate exclusion clauses. In Thomas V.
29:;555,52 the incorporating clause read: "(Shipper or
assigns) paying freight for the said goods, with other
conditions as per charterparty.” The Privy Council held
that the arbitration clause in the charterparty was not
incorporated. Lord Atkinson stated that when it is sought
to introduce into the bill an arbitration clause from the

charterparty, the intention should be manifested by



distinct and specific words. This was so done in The Rena
Ks3 and it was held that the dispute had to go before

arbitration.

Even if the incorporation clause is drafted
specifically, the term sought to be incorporated must make
sense and be consistent with the intention of the parties.
In Ihg__ui;gmg;54 the bill had a clause which purported to
incorporate ~all terms whatsoever of the said charter
except the rate and payment of freight specified therein.#
A large amount was owed by the charterers in demurrage;
since the charterers were bankrupt, the shipowners sued the
consignees. The House of Lords held that there is no rule
of construction that terms in the charterparty which are
germane to shipment, carriage or delivery of the goods and
which impose these obligations on the charterer will
automatically apply to the consignee. The chagterer had to
be the only party liable: the charterparty clearly allowed
for the possibility of several discharging ports, thereby
leaving the possibility that a consignee could be liable
for demurrage accrued by other parties. That, Lord Diplock
said, did not make commercial sense for “no businessman who
has not taken leave of his senses would intentionally enter

into a contract which exposed him to potential liability of

this kind.»3> A fortiori, the term sought to be
incorporated cannot take precedence over express terms in
the bill of lading: Gardner v. Trechmann.>®



(b) The American Approach

In the leading case Son_ Shipping Co, v. De
Eg§§g57 the incorporating clause stated that ~all the
terms whatsoever of the said charter except the rate and
payment of freight specified therein apply to and govern
the rights of the parties in this shipment.” The court
held: ~#These order bills of lading specifically referred to
the charterparty and, in language so plain that its meaning
is unmistakable, incorporated in the bills all the terms
’whatsoever’ of the charterparty ’‘except the rate and
payment of freight specified therein.’ The very breadth of
the language ... leaves no fair doubt as to the meaning of
the parties. Where terms of the charterparty are, as here,
expressly incorporated into the bills of lading they are a
part of the contract of carriage and are binding (as if)
the dispute were between the charterer and the
shipowner.~>8 In the result, the arbitration clause in
the charterparty was held to be incorporated into the
bill. Similarly, in Lowry v, SS. Le Movne, Weinfeld J.
stated: ~It is not necessary, in order to incorporate by
reference the terms of anpother document, that such purpose
be stated in haec verba or that any particular language be

used."'59



(c) Commentg

The difference in the approach of the English
and American courts is radical. The English courts
construe general incorporating clauses strictly. By
contrast, the American courts are inclined to give effect
to the 1literal meaning of a general incorporating clause -
sometimes to excessive lengths. In Midland Tar Distillers
v. M/T Lotos,%? the general incorporating clause referred
to the charterparty which stipulated arbitration for ~any
dispute arising in any way out of this charter ... owners
and charterers each appointing an arbitrator.” The court
held that the dispute had to be arbitrated. It is thought
that the finding is not entirely satisfactory for the
generalness of a general incorporating clause does not
indicate an obligation to submit to arbitration. Given

that constructive notice suffices, the obligation to submit
to arbitration was seemingly personal to the shipowners and
charterers. It should not therefore have applied to the
holder of the bill. oOn the whole, the English approach is
preferable. The bill of lading is, or evidences, a
contract of adhesion. The shipper often has no alternative
but to accept the terms a carrier has expressed in the
bill, much less an indorsee. Taken in conjunction with the
fact that an indorsee normally has no means of ascertaining

the charterparty’s terms, the terms which are sought to be



incorporated must be such that they can reasonably be
expected by a bill of lading holder. This, it is thought,

forms the premise of the English approach -~ at least since

The Miramar.S!
2.5.4 Identifvindg the Charter

When a ship is sub-chartered and the incorporating
clause does not specify which charterparty it refers to,
there may be some difficulty. 1In IQg_ggg_ﬂighglgng the
Court of Appeal approved the following statement in
Scrutton: 83 *A general reference will normally be
construed as relating to the head charter, since this is
the contract to which the shipowner, who issues the bill of
lading, 1is a party. Sometimes when a printed form of bill
of lading provides for the incorporation of the
#charterparty dated ,” the parties omit to fill in
the blank. It is submitted that the effect is the same as
if the reference were merely to "the charterparty ....”
Where the charterer issues his own bills of lading, there
may be a presumption that the general reference is‘to the

sub-charter; where the intention is manifestly ambiguous,

there may be no incorporation at all.63



The American courts adopt a different stance. In
The Eliza Jane Nicholson,®? it was held that a bill of
lading which referred to a charterparty but which left
blank the date of the charterparty and the parties thereto
was ineffective to incorporate the terms of the
charterparty.  And in Iropical Gas Co. v. M/T Mundogas®®
it was held that there was no incorporation on similar
facts. These decisions seem too severe, particularly since
there could only be one charterparty to which the reference
in each case could have related to - there was no
sub-charter. These decisions reflect concern with form

rather than ascertainment of the parties’ intention.

2.5.5 Bills of Lading at Varijance with the Charterparty:
the shipowner’s Indemnity

The charterer is normally authorized to issue bills
of lading on the shipowner’s behalf. Since such bills may
contain more onerous terms than those set out in the
.charterparty and bind the shipowner to a contract which he
did not bargain for, it is usual practice to provide in the
charterparty that the master is to sign bills as presented
without prejudice to the charterparty and that the
charterer is to indemnify the shipowner for any breach.

Thus, if the master signs a bill of lading which is within



his wusual authority but which is at variance with the
charterparty, the shipowner will be bound (The Patria)®®
although he may be entitled to an indemnity from the

charterers.

An obligation to indemnify may in the appropriate
circumstances be implied. In a recent case, The ¢C
Jovce,®7 the court made it clear that it will not be
implied solely because the shipowner is liable on the bills

of lading whilst he would not be so 1liable under the

charterparty. Bingham J. stated:®’ ~In Moel Tryvan v.
Kruger®® and Elder Dempster v. Dunn®® shipowners were

held to be entitled to indemnity against charterers. But
crucial to both decisions was a finding of disparity
between the bills which the charterers were entitled to
present under the charterparty, and the bills which they
did present. In the present case the charterers were not

in breach of contract in tendering the bills of lading.”

Unless instructed otherwise in the credit, a bank

will reject a bill of lading *which indicates that it is
subject to a charterparty,” : Article 26(c) (i), UCP (1983

Revision). The reason lies in the difficulties in



ascertaining the charterparty terms which have been
incorporated into the bill, and the effect that it will
have on the buyer’s rights. A mere reference to the
charterparty does not make the bill unacceptable if it is
clear that the charterparty’s terms are not incorporated
(S.I.A.T.D. Del Ferro v. Iggggx);7° a fortiori, the bill
will not be unacceptable if it contains no reference at all
to the charterparty (Enrico Frust & Co. v. W.E. Fischer
Ltd,).71

2.6  MARINE THROUGH BILLS OF LADING

Where there are more than two sea carriers or where
sea carriage is only one of two or more modes of
transportation, it may be to the shipper’s convenience to
have his goods carried under a through bill of lading.
Through bills of 1lading involving combined transport such
as the 1ICC Combined Transport Document and container bills
are afterwards examined. It is intended first to look at

marine through bills.

There are basically two kinds of marine through
bills. There is the kind by which the first carrier
assumes or undertakes responsibility for the whole voyage.
In that case he will be the proper person to sue or be sued

on the contract; but if the first carrier contracted as



agent for the on-carrier, the latter will be the
contractual carrier.’? Then there are marine through
bills which stipulate that each carrier will only be
responsible and 1liable for his own portion of the voyage.
Such a stipulation was upheld in an American case, The
Eigngg:___Lgnﬂ,73 and a pre-Hague Rules English case,
g:3ﬂfQ;g__g__ng__g;_Allgn_Ling.74 The stipulation is valid
under both the Hague and Hague-Visby Rules on a proper
construction of Article 7 which states: #Nothing herein
contained shall prevent a carrier ... from entering into
any agreement (prior to the loading on) and subsequent to
the discharge from the ship on which the goods are carried
by sea.” Article 7 must be interpreted to mean that if a
carrier stops short of his contractual destination and
tranships the goods upon another agreement, he will
continue to be answerable until the goods are discharged at
his contractual destination.’® Difficulties arise when
it is not clear in whose hands the goods were damaged or
lost. The solution would seem to lie in the receipt given
by the on-carrier who in the event of any damage or loss
should state so therein. If he does not do so, he will
have to discharge the onerous burden of proving that the
damage or loss occurred during a portion of the voyage for
which he was not responsible (Crawford & Law v, Allan
Line’6 or, if it occurred during his portion of the

voyage, that he is exonerated by an exclusion clause or



excepted peril. It follows that where there is a
multiplicity of carriers and clean receipts are given
throughout, the last carrier will be prima facie
responsible: R. Badenhop Corp. v. N/V Koninkliike.”’
Should the ‘Hamburg Rules come into effect, the common
stipulation in through bills that each carrier should only
be answerable for his own portion of the transportation

will still be valid: Article II(I).

Where the carrier undertakes responsibility for all
stages of the transpor;ation, the through bill will be a
good document of title as well as being under the
applicatory ambit of the PBills of ILading Act 1855,
§L1‘78 Where there are two or more carriers, each
limiting his responsibility to the duration that the goods
are in his hands, there is some doubt as to whether the
through bill will be a document of title or fall within
s.1. By way of example, where the goods represented by the
bill are sold after a pért of transhipment, the
buyer-holder of the bill has no right against the

antecedent carrier.

2.7 CARRIAGE BY CONTAINERS AND THE DOCUMENTS USED

One of the major developments in the carriage of

goods has been its unitization. Goods are now frequently



carried in steel or aluminium containers (in place of
conventional crates and boxes) constructed to standards set
by the International Standards Organization, an agency of
the United Nations. containers are usually owned or leased
by container operators (CTs) and to a lesser extent,
shippers. The CT will normally be a shipping line, freight
forwarder or road haulier. If the cargo can fill up a full
container 1load (FCL), the shipper himself may f£ill up the
container and send it to the CT’S container freight station
(CFS), or the CT may fill up the container at the shipper’s
place of business. If the cargo is less than a full
container (LCL), the goods are either sent by the shipper
or the CT to the CFS where they will be consolidated in a
groupage container together with other LCL shipments

destined for the same dischafge point.

From the commercial viewpoint, there are certain
advantages to be derived from containerization,
particularly in relation to multimodal transport. The
movement of cargo is facilitated for there is no need to
repack the goods to suit the means of transport, and the
risk of damage, loss or pilferage is reduced. From the
legal viewpoint, containerization has several problematical
aspects which may be classified into three varieties.
There are those that relate to containers and their
carriage, and the CT. And there are those that relate to

the documents used.



2.7.1 containerized Carriage
(a) Carriage on Deck

Containers are frequently carried on deck;
indeed, container ships are specifically constructed with
deck carriage in mind. The difficulty here is that some
authorities treat deck <carriage, in the absence of
agreement or custom, as disentitling the carrier from
relying on the exclusion clauses in the bill of
1ading.79 As a result, carriers normally insert in the
bill of 1lading a liberty claﬁse giving them the option of
carrying the cargo on or below deck. It may be mentioned
that the Hague and Hague-Visby Rules do not apply to #cargo
which by the contract of carriage is stated as being
carried on deck and is so carried” : Article I(c). Thus,
if deck carriage is not stated or, if it is staped but the
goods are in fact carried under deck, the Rules will
apply. It is to be noted that an important change was
effected by g.I(7) of the U.K. Carriage of Goods by Sea Act
1971. It provides that even when deck carriage is stated
and the cargo is in fact so carried, the rules will apply
if the bill of lading or non-negotiable receipt marked as

such contains a paramount clause.



The deck carriage liberty clause is not a statement
that the goods are carried on deck. In Svenska Traktor v.
Maritime Agencies (Southappton 1td.)%% it was held that

the Hague Rules applied because the clause was only an
option which the carrier could elect to exercise; it did

not state that the goods were in fact carried on deck. 1In

the well-known American case, Encyclopaedia Britannica v.
The Hong Kong Producer,®! the court ruled that #no

consignee or assignee could tell from the bill whether it
was below deck or deck cargo”. The cases however differ on
the point as to whether a carrier is entitled to rely on
the 1limitation of 1liability provisions under the Hague
Rules in the event of undeclared deck carriage. In the
former case, it was held that the carrier was entitled; but

in the latter case, the decision went the other way. In J.
Lord

Denning M.R. stated: ~During the argument Roskill L.J. put
the case of the Hague Rules. If a carrier made a promise
that goods would be shipped under deck, and, contrary to
that promise, they were carried on deck and there was a
loss, the carrier could not rely on the limitation
clause.~82 It is to be noted that the dictum is clearly
obiter. In The Antares (No.2),%22 the principal issue
was whether a claim in respect of cargo damage caused by

unauthorised deck carriage should be subject to the



one-year limitation period of the Hague-Visby rules. Steyn
J. was of the opinion that #the time limit of art. III,
r.6, operates as a directly enacted statutory limitation
period.'82b Steyn J. also stated: #Taking into account
the provision read as a whole (”"the carrier and the shipper
shall IN ANY EVENT be discharged from ALL LIABILITY
WHATSOEVER ... unless suit is brought within one year
ceed®), and in particular the words which I have
emphasized, I am constrained to conclude that art. III,
r.6, makes no distinction between fundamental and
non-fundamental breaches of contract.~82P It is thought
that the learned judge’s reasoning, based on the wording of
Article 3(6), may be equally applicable to the limitation
of liability provision which embodies the words: #Neither
the carrier nor the ship shall 1IN ANY EVENT be or become
liable for ... an amount exceeding 666.67 units of account
per package or unit or 2 units of account per kilogramme of
gross weight of the goods lost or damaged, whichever is

higher.” (Emphasis added).

Although the general inclination of the
American courts has been to treat unauthorized deck
carriage as deviation,83 they seem willing to take a more
lenient 1ine with the advent of specially constructed

container ships equipped for deck carriage. In Dupont de
N.I. v. 8S. Mormacvequ,%% it was held that deck carriage



on such a ship did not amount to deviation. More recently,

in Recumar V. Dgng___azgpig,ss it was held that

technological innovation and changing vessel design should

be taken into account. It was further held that although
the carrier committed a deviation under the Carriage of

Goods Dby Sea Act, s.4(4), by its undeclared deck stowage,
the carrier could still be entitled to the benefit of the

Hague Rules’ package limitation if it could prove that the

deviation was reasonable.

(b) ~ ~ [ »
acknowledgements

The state and quantity of containerized goods
are unbeknown to the carrier unleés he does the packing, or
exercises his right to inspect the contents of the
container if so allowed by the contract of carriage. If
the contents cannot reasonably be ascertained or checked,
the carrier is not obliged to make specific
acknowledgements in the bill of 1lading: Article 3(3),
Hague, and Hague-Visby Rules. ~Received in apparent good
order and condition” statements, without more, refer to the
container, not the goods: Bgggmgz__xL__Dgng__Axghig.85
»said to contain®* or *shipper’s load or count” statements
are common where the goods are containerized. These

acknowledgements being vague create difficulties in point



of evidence, and affect the burden of proof under the Hague
and Hague-Visby Rules; further, English and American law
differ significantly in their treatment of such

aknowledgements. these aspects are latterly examined.86

(c) Package/unit limitation

Article 4(5)(a) of the Hague and Hague-Visby
Rules stipulates the package or unit liability limit of the
carrier and the ship. The difficulty is whether the
individual items inside a container are to be regarded as
packages or units, or whether the container itself is to be
regarded as a package. The Hague Rules provide no guidance
on this point, but Article 4(5)(c) of the Hague~Visby Rules
states that where a container (or similar article of
transport) is used to consolidate goods, the number of
packages or units enumerated in the bill of lading as
packed therein shall be deemed to be the number of packages
or units for liability limitation purposes. Otherwise, the

container itself is considered the package or unit.

In America, the courts take a two-pronged
approach. They apply the “functional test,” that is, the
container in question must be used as a means of shipment

rather than as a mere form of protection; the courts also



look to the description in the bill of lading. In The
Knlmg;lgng,87 the bill of lading stated "I container said
to contain Machinery”: it was there held that the container
was itself the package. In Ing_ugzmgglxnx,as where the
bill stated “”I container s.t.c. 99 bales of leather,” the
goods were treated as separate packages. Although ¥s.t.c.”
and similar statements are treated differently by the
English and American courts,89 it would seem that such
statements suffice for liability limitation purposes. The
court did not consider this point, probably because the
bill was stamped “with respect to the entire contents of
each container” and the carrier had used the ”"s.t.c.”

statement for computing the freight.

Article 4(5)(c) has yet to-be interpreted by
the English courts. Whether the American functional test
will be applied has yet to be seen. Professor Schmitthoff
holds the opinion that it will be applied.9° This view
is supportable by reference to the wording of Article
4(5)(c) which refers to a container ”or similar article of
transport ... used to consolidate goods.” Thus, if the
container is not an‘ article of transport used to
consolidate goods, for instance, if it was used merely to
protect the goods, it may be that the container with the

enclosed goods will be treated as a single package or unit



notwithstanding specific enumeration of the goods in the
bill. The courts will probably consider most containers as
an article of transport used to consolidate the goods

rather than as a mere form of protection for the goods.

2.7.2 The container/Combined Transport Operator’

The most striking feature of the CTO is that he
undertakes responsibility for the goods from the time that
the goods are received for transportation until they are
delivered. The CTO. may not or need not be physically
involved in the carriage: he is invariably allowed by the
contract of carriage to sub-contract the whole or part of
the contract. At first sight, it appears that the
cargo-owner may circumvent the CTO’s liability limit by
suing the sub-contractor in tort. In practice this is
avoided by a clause in the transport document such as that
in the MiIsc’s?l combined transport bill of lading which
states: »The Merchant undertakes that no claim or
allegation shall be made against any servant, agent or
sub-contractor of the carrier which imposes or attempts to
impose ... any liability whatsoever in connection with the
Goods, and, if any such claim or allegation should
nevertheless be made, to indemnify the Carrier against all

consequences thereof.” Such a clause has been conveniently



described by Professor Tetley as a “circular indemnity

clause.92

In Ing__glgg__ugzg,93 the carriers undertook the
carriagei of pullovers and anoraks in two containers from
Hong Xong to Liverpool via Southampton. The carriers
sub-contracted the carriage of the goods from Southampton
to Liverpool to a firm of road hauliers; part of the
consignment was stolen whilst in the custody of the
hauliers. The indorsee of the bills of lading sued the
hauliers whereupon the carriers,pursuant to g.41 of the
Judicature Act 1925, applied for an order that that the
action be perpetually stayed as the indorsees being party
to the bills were bound by the circular indemnity clause.
Seemingly, the hauliers could have sought to be indemnified
by the carriers under the Road Haulage Association terms
under which part of the contract of carriage had been
sub-contracted. If that happened, the carriers could seek
to be indemnified by the indorsees. Ackner J. felt that
there was a real possibility of the carriers suffering
undue financial 1loss by this prospective chain of events,
and upheld the circular indemnity clause. The action was
accordingly stayed. It may be added that if and when the

Hamburg Rules come into effect, the clause will be



ineffective for a distinction is drawn between the
contractual and actual carrier; Article 10(2) gives the

cargo owner the option of suing either or both.

Since the different modes of international transport
are governed by different international conventions
imposing varying conditions and limits of liability, there
is uncertainty whgn loss or damage cannot be traced
(localized) to a particular mode of transport. The obvious
guestion is: under which 1legal regime will the CTO be
answerable? The UN Convention on International Multimodal
Transport of Goods?4 provides its solution by way of a
uniform liability systen, that is, 1liability 1limits
prescribed by the cConvention apply even when the loss or
damage can be localized. However, the Convention, which is
intended to be of mandatory application where the consignor
opts for multimodal rather than unimodal transportation,
has not yet come into oberation. At present, the CTO’s
liability is decided under the network liability system

which is described in the following page.

2.7.3 Documents Used in Containerized Carriage

A variety of documents is used in relation to
containerized carriage. The through bill has already been

considered;®> it is intended to discuss here the other



documents used, viz., container bills of lading, the ICC
Combined Transport Document, waybills, as well as house and

groupage bills of lading.

Container bills and the ICC CT document have
three features not shared by traditional bills of lading.
Firstly, they adopt the network liability system whereby,
if the loss or damage of the goods cannot be localized, the
liability of the carrier is determined by the Hague or
Hague-Visby Rules depending on the 1law of the forum. 26
If the 1loss or damage can be 1localized, the relevant
municipal 1egislation or international convention will
apply. If no municipal or international convention is
applicable, the CTO who carries under the ICC Rules is
still 1liable unless he is able to prove that the loss or
damage was attributable to one of the listed exemptions the
most comprehensive of which is ”any cause or event which
the CTO could not avoid and the consequences of which he
could not prevent by the exercise of reasonable diligencé"
¢ Rule 12(f). Although the alternative liability schemes
of the 1ICC Rules appear to be relatively straightforward,
there may well be practical difficulties in their

application. For instances, what happens if the damage



occurs during the road transportation leg and continues
throughout the sea or rail transportation}period? It is
thought that the reginme governing the mode of
transportation during which the damage begins or is first

caused will probably apply.

Secondly, these documents are invariably in
#received for shipment” form. Thirdly, by these documents,
the CTO accepts sole responsibility for the goods from the
time that they are received for transportation till they

are delivered.

There is some uncertainty as to whether these
documents are bills of lading within the meaning of the
Bills of Lading Act 1855, s.I. Professor Goode holds the
view that they are not on the premise that only a bill of
lading issued by a sea carrier suffices,97 but a converse
view is expressed in Scrutton’s®® and Schmitthoff's.99
The latter view is probably the correct one; this would
seem to be implicit from The Elbe Maru where Ackner J.
referred to the affidavit of Mr. Wheble which stated: “The
type of combined transport document which is often called a
Combined Transport Bill of Lading is commonly used with the
international movement of unitised cargo (container cargo)
and in its negotiable form which is the more usual it is to

\’-—"_\__’—————\___/
my knowledge customary for it to be accepted by merchants



and bankers alike as a document whereby property in the

gopds\ refgpred to therein can be transferred by endérsemeﬂt
‘ where‘ W;éce;;ary and delivery of the documents,~100
Significantly, this point was not challenged by the
respondent indorsees, and they were thus treated as parties
to the terms as set out in the documents. Finally, by
Article 25(b) (i) and (ii) of the UCP (1983 Revision), banks
will accept the ICC Combined Transport Document and
container bills of 1lading unless the credit calls for

marine shipped bills of lading.

(b) House and Groupage Bills of Lading

House bills of lading (also known as shipping
certificates) are vactually receipts issued by freight
forwarders who undertake to arrange, rather than effect,
the carriage of goods. A house bill has three endemic
features: it is not a document of title; it is not a bill
of lading within the meaning of the Bills of Lading Act
1855, s.I; and it cannot be tendered under a c.i.f.
contract: cComptoir d¢ Achat v. Luis de Ridder.'%! a
house bill is wused as an alternative to a delivery order
where the goods of several owners are consolidated into a
groupage container. A groupage bill of lading is issued to
the forwarder by the carrier for the LCL shipments. All

documents issued by forwarders not acting as carriers or



agents for a named carrier will be rejected by banks under
the UCP (1983 Revision) unless the credit stipulates
otherwise: Article 25(d). The sole exception is the FIATA
Combined Transport Bill of Ladingloz which is issued

subject to the ICC Uniform Rules for a Combined Transport

Docunent.
(c) Waybills
Waybills are frequently used in containerized
transport. They are in non-negotiable form and are

preferred in instances where there is no necessity to sell
the goods in transit, or where the voyage is a short one so
that the goods are 1likely to arrive before the bill of
lading does. In connection with the latter point, it may
be mentioned that the waybill is not a dgggggg&fgg‘gigig

W\/
since the consignee has only to prove his identity to

obtain delivery of the goods. The Bills of Lading Act
1855, s.I, does not apply to waybills; the difficulties
which result therefrom are discussed later.lo3 The

Hague-Visby Rules do not apply automatically to waybills;

8.1(6)(b) of the cCarriage of Goods by Sea Act 1971 states

that the Rules do not apply to a non-negotiable receipt

marked as such unless it has a paramount clause.



The position in the United States is more
complex. The Pomerene Act 1916, s,2 defines a straight
bill of 1lading as ~a bill in which it is stated that the
goods are consigned or destined to a specific person.” On
that basis, Professor Tetley concludes that ¥a straight
bill of lading is a waybill strictly defined.~10%4 1t is
submitted that it is less certain that the Hague Rules as
appended to the Carxrjage of Goods by Sea Act 1936 will
apply even 1if the waybill contains a paramount clause for
the statute has no provision similar to the English
s.1(6)(b). The 1936 Act applies only to ~every bill of
lading or similar décument of title” evidencing a contract
of carriage to or from American ports in foreign trade.
The wording indicates that the document in question must be
a document of title -~ which the waybill is not.
Nonetheless, Professor Tetley argues that waybills are
subject to the 1936 Act: ”It is based on the public order
nature of the- Hague Rules and the fact that the only
exceptions permitted to contracts of carriage by sea under
the text of the Rules are non-negotiable receipts issued
under special circumstances in virtue of art. VI, and
non-negotiable receipts in the coasting trade under certain
national laws.~105 on any view, it is clear that the

Harter Act 1893 applies to waybills: the enactment refers
to any bill of lading “or shipping document.”



Waybills are also known as blank back bills:
they incorporate the carrier’s standard conditions of
carriage or bill of 1lading by reference; these terms are
not stated on the back unlike the standard bill of
lading.106 Ssuch incorporation clauses are valid
(Thornton v. Shoe Land Parking)!?? but using the analogy
of charterparty bills of lading cases, onerous or
unexpected terms & will or at least should be
disallowed.108 Finally, waybills are acceptable under
the UCP (1983 Revision) unless the credit stipulates

otherwise: Article 25.

(d) Delivery Orders

Delivery orders are frequently used in the
commodity trade and LCL conaignments. The raison d’/etre of
a delivery order has been explained thus by Denning L.J.:
#A seller often only has one bill of lading for the whole
consignment, and he cannot deliver that one bill of lading
to each of the buyers because it contains more goods than
that particular contract of sale.”1099 fThere are two main
types of delivery orders. There is the type issued by a
seller to his. buyer enabling the latter or a holder to
collect the goods from the seller’s agent at the port of
discharge. Such a delivery order will not give the buyer

or holder a direct right of action against the carrier:



Margarine Union v. Capbay Prince §8.110 fThen there is
the ship’s delivery order which is issued by the carrier,
for the seller who would then transfer it to his buyer,
addressed to the master or chief officer instructing
delivery to the buyer. A ship’s delivery order is legally
superior in that it gives the buyer a direct cause of
action against the carrier. In The Dona Mari, Kerr J.
explained this by analogy to bailment: ~#Similarly, if a
bailee concludes a contract with A on the terms of a
warrant or similar document to B, and the bailee recognizes
the transfer to B, then the terms of the original contract
will come into force between the bailee and B.~I1I
Nevertheless, a ship’s delivery order is not in the same
legal mould as a separate bill of lading. It is not a good
tender under a true c.i.f. contract; if the contract allows
the tender of a ship’s delivery order in lieu of a bill of
lading, the contract is an. %ex ship” or ~arrival”

contract.112

2.7.4 The Mate’s Recejpt

The mate’s receipt is issued by the carrier to
the shipper as a receipt of the goods, unless the port’s
custom dictates otherwise.l13 As soon as it is issued,
the carrier holds the goods for the owner who will be the

person entitled to a bill of lading. The description of



the goods in the mate’s receipt is transferred to the bill
of lading when it is issued. Until such time, the goods
are held on the terms of the carrier’s usual bill of
lading: De Clermont v, General Steam ugvigggign.ll4
Ordinarily, the mate’s receipt #is not a document of title
to the goods shipped. 1Its transfer does not pass property
in the goods, nor 1is its possession equivalent to
possession of the goods,” : Nippon Yusen Kaisha v. Ramijiban
§g;gggg§.115 However, for the carriage of goods as
between Sarawak and Singapore, the mate’s receipt is by
mercantile custom commonly used as a document of title.
The custom is judicially recognized, but the wording in the

mate’s receipt must not be inconsistent: Chan Cheng Kum V.
16
Wah Tat Bank Ltd.l
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At common law, the carrier was absolutely
responsible for the right and safe delivery of the goods
unless he could prove that loss or damage was occasioned by
an Act of God, the Queen’s enemies, inherent vice of the
goods, or a general average sacrifice; these exceptions did
not exonerate the carrier if he had without lawful excuse
deviated from the proper cause of the voyage, or failed to
exercise due diligence, or if the ship had been
unseaworthy.1 To mitigate the common law strictness, it
became usual practice for a carrier to insert wide-ranging
exemption clauses into bills of lading. The situation was
particularly distressing to holders of bills of lading,
especially indorsees, who had no say in the formulation of
the terms of carriage as opposed to the relatively
fortunate charterer who invariably was able to scrutinise
the terms beforehand and could generally bargain at arm’s
length. Also, thé courts at that time held sacred the

concept of freedom of contract.2

The United States, which then was a primarily

cargo~shipping nation, was the first to legislate on the



unsatisfactory situation. So sprang into existence the

Harter Act 1893 which rendered void clauses relieving the

carrier from 1liability for negligence or fault in loading,
stowing, care and proper delivery of the goods as well as
ensuring the seaworthiness and proper manning of the
ship.?3 The right to rely on the exemption clauses under
8.3 is conditional on the ship being seaworthy in all.
respect (The Newport;* The Willlowpool)®; the fact that
there is no causative link between unseaworthiness and the
cargo loss or damage is irrelevant.® Finally, it may be
mentioned that g,5 imposes a fine not exceeding two
thousand dollars for any violation of the Act, half of
which goes to the injured party; the other half goes to the

Government.

Unlike the United States, the United Kingdom, which
then possessed the largest merchant fleet in the world,
remained passive until 1921 when the Imperial Shipping
Committee recommended the introduction of statutory
uniformity on bills of lading; the self-governing dominions
(Australia, canada, and New Zealand) had enacted differing
versions of the Harter Act.’ 1In the meantime, a growing
body of ﬁations had perceived the need for instilling
uniformity into the law relating to bills of lading to
coalesce with the expansive character of international

trade.



It was against this backdrop that, through the
initiative of the International Law Association, the Hague
Rules were formulated in 1921 at the Hague with the intent
that they be given statutory effect by the Contracting
States. = The Rules were thus founded on the underlying
concept of the Harter Act - the imposition of statutory
regulation over the carrier’s duties and rights. They
received almost universal assent; even non-Contracting
States such as Canada and Finland passed enactments in

similar terms.® The United Kingdom adopted the Hague

Rules by the carriage of Goods by Sea Act 1924; and the
United sStates by the Carriage of Goods by Sea Act 1936.

By s.l(e) of the 1936 aAct, the Harter Act |is
superseded in foreign trade for shipments covered by bills
of 1lading or similar documents of title #from the time when
the goods are 1loaded on to the time they are discharged
from the ship.~ This means that the Harter Act is still
applicable (1) for the period prior to the goods being
#loaded on* and the period after they have been
#discharged*® - provided the carrier has not undertaken
under the Hague Rules to extend the duration for which he
is responsible for the goods, (2) to the coastal trade - if
the bill of lading or similar document of title (if any)
does not invoke the Hague Rules, (3) to shipments covered

by shipping documents not being bills of lading or similar



documents of title, (4) ¢to sbipments of 1live animals
subject to the exceptions of gg.1 and 4, and (5) to
carriage on deck (which is not regulated by the
Rules).lo Apart from application, the Hague Rules differ
from the Harter Act in four material respects. Under the
Rules, (1) there 1is no prerequisite that a ship be
seaworthy in all respects and to have commenced on her
vbyage for the carrier to plead the statutory exemption
clauses; (2) notice of loss or damage must be given
promptly; (3) the limits of liability differ; and (4) there
is imposed a time bar of one year to induce swift
settlement. In other respects the 1936 Act and its
precursor are similar to the extent that the difference may
be considered merely semantical, or of greater acadenmic

interest than of practical importance.

With the passage of time, two sources of
dissatisfaction over the Rules emerged. First, there were
those who felt the rules badly drafted. Colinvaux in 1954
wrote: ~A well-drafted enactment like the Sale of Goods Act
1893 has the effect of crystallizing the law within a few
decades; one such as the Carriage of Goods by Sea Act 1924
puts it into confusion indefinitely. Now, nearly thirty
years later, every month sees some new and insoluble
problem arising under it 11 Perhaps the situation was

somewhat exaggerated, but it much reflected wide-spread



uncertainty over (1) the application of the Rules, (2) the
conclusive effect of bills of 1lading when indorsed, (3)
circumvention of the carrier’s liability 1limits by
proceedings in tort against his servants or agents - as in
Alder v. Dickson;'? Midland silicones v. Scruttons;!3
and (4) the 1limits of 1liability. Second, a number of
cargo-shipping countries felt that the Hague Rules were
inclined favourably towards ship interests. But it was not
until 1963 that anything concrete'emerged. In that year,
the Comite Maritime International promulgated in Visby,
Sweden, a draft Protocol which, after some alteration, was
signed in Brussels in 1968; as in June 1989, the
Contracting States were nineteen.l? The Protocol,
commonly known as the Hague-Visby Rules, was adopted in the
United Kingdom by the Carriage of Goods by Sea Act 1971;
the 1971 Act came into force on June 23, 1977, and repealed
the 1924 Act in its entirety. The Hague~Visby Rules
retained the basic structure of the Hague Rules, but
instituted certain changes. The main changes effected are
in the areas of uncertainty and dissatisfaction as listed

above.15

The Hague-Visby Rules did not assuage the concern of
some countries (mainly those with preponderant
cargo-shipping interests) that more thorough changes were

warranted. In 1970, UNCTAD drew up a detailed study and



invited UNCITRAL to prepare a draft convention. In 1975,
UNCITRAL completed its task. In 1976, the United Nations
General Assembly convened a conference to discuss
UNCITRAL’s Draft Convention on the Carriage of Goods by
Sea. The Draft Convention, after some alteration, was
adopted in Hamburg in 1978, and thus came to be known as
the Hamburg Rules. Although seventy eight countries
(including the United Kingdom and United States) were
represented at the conference, as in June 1989, only eleven
nations  (excluding the United Kingdom and the United
States) had ratified or acceded to the Hamburg Rules.l6
The Hamburg Rules will come into force on the first day of
the month following the passage of one year from the date
of deposit of the twentieth instrument of ratification.
The changes promulgated by the Hamburg Rules are
far-reaching. The principal changes (1) attach liability
to the contractual and actual carrier seQerally and
Jointly, (2) impose responsibilities on the carrier for the
whole period that the goods are in his charge, (3) abolish
the clause in the Hague and Hague-Visby Rules exempting the
carrier from 1liability for error in the navigation or
management of the ship, (4) increase and fix the carrier’s
liability 1imits in Special Drawing Rights, (5) introduce
the circular indemnity clause,l’ as well as as (6) widen
the appiication of the legal regime to encompass all

contracts of carriage of goods by seal® (charterparties



excepted) between two different States subject to Article
2(1). The changes reflect anxieties long felt over certain
aspects of the Hague and Hague-Visby Rules. If the Hamburg
Rules were to come into force, the maritime world would be
faced with three international conventions. The obvious
question is: are these changes of such necessity as to
warrant their introduction at the expense of whatever
uniformity that now exists with the two legal regimes in
operation? Then there is the qguestion: will the sweeping
changes which the Hamburg Rules herald result in
unpredicability over their interpretation and implications
for commercial quarters? This must be weighed, it is
submitted, against the consideration that the Hague and
Hague-Visby Rules have been judicially tested for years and
their implications, 1legal or otherwise, are pretty well
known to a certain extent. The ultimate question as to
whether the Hamburg Rules ought or ought not to be adopted
does not admit of an easy answer. No doubt cargo and ship
interests, among others, will proffer differing views.
Rather l than attempt to answer the gquestion in the
definitive, it is proposed to discuss and compare the
trilogy of Rules on a piecemeal basis. The next part of
this chapter will look at the application of the Rules; the
following four chapters consider, inter alia, the parties
to the contract and their rights, responsibilities, and



liabilities under the Rules. Finally, the eighth chapter
considers, jinter alija, the Rules and the Warsaw Convention

in a comparative perspective.

3.2 APPLICATION

3.2.1 An Qutline

The Hague-Visby Rules as appended to the Carriage of
Goods Dby Sea Act 1971 apply to (1) any contract for the
carriage of goods by sea where the port of shipment is a
port in the United Kingdom: g.1(3). It is to be noted that
by Article 1(b), ~contract of carriage” means a contract of
carriage covered by a bill of lading or similar document of
title. It is also to be noted the effect of g,1(3) is to
make the Hague-Visby Rules applicable to the coastal trade
80 long as the carriage is covered by a bill of lading or
similar document of title. (2) Any bill of lading which is
a document of title if the contract evidenced therein
expressly provides that the Hague-Visby Rules shall govern
it: s8.1(6)(b). Such an express provision is commonly known
4s paramount clause. (3) Any receipt which is a
non-negotiable document (such as the waybill)19 marked as
such if the contract evidenced therein provides that the
Rules shall govern it as if it were a bill of lading
£.1(6)(b). The words *as if it were a bill of lading” need



not be used; it suffices if the intent of the paramount
clause is clear: Ihg___yggngg;ggn.zo The Singapore
carriage of Goods by Sea Act 1972 which adopts the

Hague~Visby Rules has no corresponding provision to
8:1(6)(b) with the result that the Singaporean Act’s
application as to waybills is wunclear. There are three
other situations in which the Hague-Visby Rules apply. By
Article 10, the Hague-Visby Rules apply to every bill of
lading (or- similar document of title?)21 relating to the
carriage of goods between ports in different States if: (a)
the bill of lading is issued in a éontracting State, or (b)
the carriage is from a port in a COntracting.State, or (c)
the contract contained in or evidenced by the bill of
lading provides that the Rules or legislature of any State
giving effect to them are to govern the contract, “whatever
may be the nationality of the ship, carrier, shipper,
consignee,” or any other interested person.” The abrogation
of the factors in the proviso, which would normally be of
assistance in ascertaining the proper law of the contract,
leaves no doubt that a paramount clause invoking the Rules

overrides any relevance they may have.

The Carriage of Goods by Sea Act 1924 did not have

the equivalent of Article 10(a) and (b) of the Hague-Visby
Rules - thus excepting situations where the Hague Rules

were invoked by a paramount clause in an inward bill, the



Hague rules were not applicable in the United Kingdom to
inward shipments. The Hague Rules’ Protocol of Signature
had a dispensatory provision which allowed Contracting
States to decide whether the Rules were to be applicable to
their coasting trade subject to compliance with Article 6,
albeit without the restriction of ”particular goods” and
the proviso ‘to the Article’s second paragraph.22 The
United Kingdom took up the option by g.4 of the 1924 Act.
The United States adopted a different approach. There the
Rules do not apply to the coasting trade unless the bill of
lading or similar document of title contains a paramount
clause; more significantly, the Hague Rules there apply to
both outward and inward shipments in foreign trade covered
by a bill of lading or similar document of title: g.13,
Carriage of Goods by Sea Act 1936. Insofar as the coasting
trade is concerned, the Hague-Visby Rules are silent.
Contracting States were thus left free to decide on the
applicability of the Rules to their coasting trade. as
mentioned earlier, g.1(3) of the 1971 Act renders the Rules
applicable to the coasting trade; Singapore’s Carrjade of
Goods by Sea aAct 1972, by 8.6, follows g.4 of the United
Kingdom Act of 1924 for its coasting trade and trade with
Malaysia as well as for carriage by sailing ships. 1In
regard to non-negotiable receipts, the 1924 Act and its
American counterpart do not apply. Apart from the Harter
Act, the United Kingdom Act of 1971 appears to be the only



enactment expressly applicable to non-negotiable receipts -
subject to s.1(6)(b). This is most unfortunate considering

the proliferation of waybilis in use.

The Hamburg Rules are broad in their application.
By Article 2(1), they apply to ”all contracts of carriage
by sea between two different States if: (a) the port of
loading as provided for in the contract of carriage by sea
is located in a cContracting State, or (b) the port of
discharge as provided for in the contract of carriage by
sea 1is 1located in a Contracting State, or (c) one of the
optional ports of discharge provided for in the contract of
carriage by sea is the actual port of discharge and such
port is located in a Contracting State, or (d) the bill of
lading or other document evidencing the contract of
carriage by sea is issued in a Contracting State, or (e)
the bill of lading or other document evidencing the
contract of carriage by sea provides that the provisions of
this Convention or the legislation of any State giving
effect to them are to govern the contract.” Article 2(2)
Provides: #The provisions of this Convention are
applicable without regard to the nationality of the ship,
the carrier, the actual carrier, the shipper, the consignee
Oor any other interested person.* By Article 1(e),
#contract of carriage by sea” means Yany contract whereby

the carrier undertakes against payment of freight to carry



goods by sea from one port to another; however, a contract
which involves carriage by sea and also by some other means
is deemed to be a contract of carriage by sea for the
purpose of this Convention only in so far as it relates to

the carriage by sea.”

Three aspects call for comment here. In the
contractual sense, the Hamburg Rules are intended to cover
the broadest scope possible =~ only charterparties are
excluded: Article 2(3). There is no need for the document
to be a bill of lading, similar document of title, or a
non-negotiable receipt. Indeed, there is no need for the
contract to be in documentary form. Secondly, the Hamburg
Rules obliterate the distinction between inward and outward
shipments. Thirdly, the words #“between two different
States” indicate that the Hamburg Rules do not apply to the
coastal trade. It will now be convenient to consider
certain specific aspects of the application of the Rules

which require especial consideration.

3.2.2 Legislative Techniques

As to the reqgulatory force of the Hague Rules, the
1924 Act relied on a clause paramount being inserted in the
bill of 1lading or similar document of title: g.3. So too
the American Act of 1936: g.13. The intent was obviously



to ensure that claims at the termini regarding shipments
originating from their ports would be adjudicated according
to the Hague Rules. But what if a paramount clause was not

inserted? Could the intent then be defeated?

In The Torni,?3 the voyage was from Jaffa to
Hull. The bills of lading did not contain a paramount
clause as required by the Palestine Carriage of Goods by
Sea Ordinance 1926, but stated that they were *to be
construed in accordance with English law.” Three other
facts have to be mentioned. The bills of lading contained
exemption clauses not permitted under the Rules. The
Palestine Ordinance 1926, s.4, stated that every bill of
lading issued in Palestine had to contain a paramount
clause, and the Rules would be deeme@ to have effect
notwithstanding the absence of the clause. The Hague Rules
as appended to the 1924 Act did not apply to inward
shipments, though they could on their own provided this was
s0 stipulated. Scrutton L.J. held that the provision that
the bills should be construed according to English law did
not exclude the Hague Rules, but merely meant that the
bills with the Rules incorporated should be construed in
accordance with English law. Slesser L.J. opined that the
omission to insert a paramount clause could be a common law

misdemeanour.



The djcta were disapproved, though not overruled, by

the Privy Council in Vita Food Products v, Unus

Ehinning.24 As to the insertion of a paramount clause,

the Privy Council was of the opinion that it was

*directory” but not %~obligatory” under the 1924 Act. 1In

the voyage was from Brisbane to Liverpool. Clause 1 of the
bill of lading invoked the Australian Sea Carriage of Goods
Act 1924 as the regulatory force of the contract and
provided that anything inconsistent with the statute would
be void. Clause 16 however specified English law as the
proper law of the contract. Though the English Court of
Appeal held that Clause 1 prevailed over Clause 16, it
hinted that but for Clause 1 the contract would have been
governed by English law. This prompted Dr. Morris in a
distribe to say: *Since the United Kingdom Act only applied
to . outward shipments from the United Kingdom, this means
that a shipment from a country like Australia which had
adopted the Rules to another country 1like the United
Kingdom which had also adopted the Rules could escape the
Rules,.~”26 Likewise, Professor Knauth wrote: “The
simplest method of evasion seems to be to refrain from
mentioning the Carriage of Goods by Sea Act in force at the
port of loading. It can then be argued in the courts at
the port of destination ... that the bill of lading shall

be given effect according to its expressed



provisions.~27 It may be added that the courts deciding
the two cases above-mentioned were not situated in the
ports of loading. Had it been so, the courts would surely
have qualified their judgments with the caveat that a bill
of lading’s choice of 1law clause cannot take precedence
over the requlatory force of the Rules in the absence of a
clause paramount where the Rules are derogated from.
Interestingly, in America, the 1936 Act applies mandatorily
to both inward and outward bills whether or not a clause

paramount is embodied therein and whether or not the Rules

are being derogated from: Shackman v. Cunard White
star;?® Indussa corp. v. Ranborg.??

The 1971 Act adopts a different legislative approach
from that of the 1924 Act. S.1(2) of the present enactment
states: ~The provisions of the Rules, as set out in the
Schedule to this Act, shall have the force of law.” On its
meaning, Lord Denning in The Morviken stated:30 ~1n my
opinion it means that, in all courts of the United Kingdom,
the provisions of the Rules are to be given coercive force
of law. So much so that, in every case properly brought
before the courts of the United Kingdom, the Rules are to
be given supremacy over every other provision of the bill
of lading. If there is anything elsewhere in the bill of
lading which is inconsistent with the Rules or which

derogates from the effect of them, it is to be rejected.



There is to be no contracting-out of the Rules.
Notwithstanding any clause in the bill of lading to the
contrary, the provisions of the Rules are to be paramount.
A parallel is to be found in Community law.” Read in
conjunction with changes effected by Article 10 (rendering
the Rules applicable where, inter alia, the bill of lading
is 1issued in or the carriage is from a Contracting State),

it clearly emerges that cases 1like the Vita Food case3l

and
would today be considered differently. Lord Denning
further stated that freedom of contract was subject to a
"higher public policy” which demanded that all goods
carried by sea should be subject to uniform rules governing
the rights and 1liabilities of the parties, and that the
rules ought not to vary according to the particular country
or place in which the dispute is tried. It is important to
note that the House of Lords stressed that a choice of law
clause which does not derogate (that is, lessen the
carrier’s responsibilities and liabilities) from the Rules

may be valid,33

By way of comment, Lord Denning’s judgment accords
with the spirit of the Rules, and in it a reformatory side
of the 1971 Act is reflected. The shortcoming of the
Present enactment is that under it a paramount clause need

not be inserted. If no paramount clause is inserted and a



claim is made at a port of discharge where the Hague-Visby
Rules have not been enacted, it may be that a claim which
ought to have been subjected to the 1971 Act escapes its
application. The obvious solution is to render the
paramount clause mandatory so that non-compliance would
then at 1least be tantamount to a misdemeanour. Under g,5
of Singapore’s Carrjage of Goods by Sea Act 1972, the
insertion of a paramount clause is mandatory. This
legislative technique works well enough (given that it is
¢Omplied with) where the law of the port of discharge is
inapplicable to inward shipments - which is almost
invariably the case. Its fallibility is exposed where the
shipment is to a Hague Rules Contracting State (such as the
United States and Belgium) which applies its domestic
legislation to inward shipments, and suit is commenced
there. Incidentally, the Singaporean statute has no
corresponding provision to the English s.1(2); but is
doubted that in a case subject to the Hague-Visby Rules, a
local court will allow a carrier to evade the rules éimply
-by his omission of the paramount clause. Otherwise g,5
would be pointless.34 Quaere: whether or not the fact
that the 1971 Act does not apply to inward shipments except
under the conditions spelt out by Article 10 constitutes a
deficiency; compare the American approach in the Carriage

Of Goods by Sea Act 1936 and the Harter Act. There is much

to be said for the question: if the Rules apply to



shipments from the United Kingdom, why should they not
apply to shipments to the United Kingdom except under
Article 107 However, it ought also to be considered
whether a country that has adopted the Hague-Visby Rules
should impose its will on those who have not? The
predicament would be obliterated3® if the world had a
uniform 1legal regime - but this prospect, the genesis of
which was discernible in the Hague Rules, is now unlikely

to be realized.

The potential for conflict of law problems arising
from the Hamburg Rules will very much depend on three
factors, viz, the number of Contracting States, the
legislative technique employed, and the form in which they
are adopted. The last-named is particularly interesting
because the Hamburg Rules, by Article 29,prohibit any
reservation, and, by Article 30(3), vrequire each
Contracting state to apply the Rules as they stand. 1In
this connection, Article 23(3) is .of importance. It
states: . "Where a bill of lading or any other document
evidencing the contract of carriage by sea is issued, it
must contain a statement that the carriage is subject to
the provisions of this Convention ....” In brief, a
Contracting state would be obliged to make the paramount

Cclause compulsory under its adopting legislation. it



enacted by a large number of Contracting States, the
Hamburg Rules will introduce a certain measure of
uniformity - compare the situation under the Hague Rules in
regard to the coasting trade and application, as well as
the United Kingdom and Singaporean Hague-Visby Rules
legislation. But three problems can still arise. Firstly,
the courts of the Contracting States may interpret the
Hamburg Rules differently; Article 3 merely states that
*regard shall be had to (the Convention’s) international
character and to the need to promote uniformity.” By
contrast, Article 31(3) of the Convention on the Contract
for the International Carriage of Goods by Road, adopted in
the United Kingdom by the cCarriage of Goods by Road Act
1965, reads: ~when a 3judgment entered by a court or
tribunal of a contracting <country ... has become
enforceable in that country, it shall also become
enforceable in each of the other contracting States, as
soon as the formalities required in the country concerned
have been complied with.” Second, there is nothing to
prevent non-Contracting States from adopting the Rules in
an amended or modified form. Third, there is nothing to
pPrevent non-Contracting States from applying their domestic

legislation to inward shipments.



3.3.3 ion o

The duration for which <the Hague and Hague-Visby
Rules apply is defined by Article 1(e). It ~covers the
period from the time when the goods are loaded on to the
time when they are discharged from the ship”. By Article
4(1) of the Hamburg Rules, ~“the responsibility of the
carrier for the goods under this Convention covers the
period during which the carrier is in charge of the goods
at the port of loading, during the carriage and at the port
of discharge”. sSince the duration of application refers to
the services for which the carrier 1is principally
responsible, it may be as well to discuss the topic in the
fifth chapter. For the moment, it suffices to mention that
the carrier can extend his responsibilities and obligations
beyond the period for which the Rules apply: Article 5,

Hague and Haque-Visby Rules; Article 23(2), Hamburg Rules.

3.3.4

The trilogy of international rules are not intended
to apply to charterparties. Article 5 of the Hague and
Hague~Visby Rules states: #The provisions of these Rules
shall not be applicable to charterparties ....~” Article
2(3) of the Hamburg Rules reads: ~The provisions of this

Convention are not applicable to charterparties.” This is



because the parties to a charterparty are presumed to be
abie to bargain at arm’s length. It not infrequently
happens that the parties seek to invoke the Hague or
Hague-~Visby Rules by a paramount clause in the
charterparty, an act from which difficulties in
interpretation can arise. Whether or not the Rules in
their entirety,or as appended to a particular enactment, or
in part, apply to the charterparty depends principally on
the language of the paramount clause and on the

construction of the charterparty as a whole.

The paramount <clause itself must be clear.
Borrowing words from the Rules to stipulate that the owner
#shall exercise due diligence,” and a statement that the
owner shall have all ”“privileges, rights, and immunities as

are contained in gg,3(6), 4, and 11 of the (United States)

Carriage of Goods by Sea Act” have been held by the United

States Court of Appeal to be insufficient to incorporate
the whole of the Act.3% However, a false description
will not render ineffective the paramount clause if its
true intent is clearly discernible. In Anglo-Saxon
Petroleum Co, Ltd. v, Adamastos Shipping Co. Ltd.,?’ the
paramount clause in the charterparty read: ~“This bill of
lading shall have effect subject to the provisions of the

Carriage of Goods by Sea Act of the United Kingdom ...

which shall be deemed to be incorporated herein .... If
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any term of this bill of lading be repugnant to (the) said
Act to any extent such term shall be void to that extent,
but no further.” The House of Lords approved of Devlin
J.’s decision that the principle #falsa demonstratio non
nocet” applied and the paramount clause should be corrected
to read ~this charterparty” instead of ~this bill of
lading.” Article 5, it was held, was to be struck off as

#insensible~”.

It should be mentioned that the Court of Appeal was
of the opinion that even if the paramount clause could be
corrected to read *this charterparty” and even if Article 5
could be ignored, there were too many contradictions,
inconsistencies and incongruities as to make it impossible
to apply the Act. Although overruled, the Court of
Appeal’s decision serves to illustrate the obsfucatioﬁ
which may arise by imprecision in the drafting of the
paramount clause and the unsuitability of the Rules to
charterparties. Indeed, the House of Lords were divided as
to whether the Act applied to the non-cargo carrying
voyages under the charterparty. Viscount Simonds with
Lords Keith and Somervell thought it did; Lords Morton and
Reid thought otherwise. what of g.1(2) of the 1971 Act
which gives the Hague-Visby Rules the force of law? 1Is
that provision to be read literally. so that Article 5, by

force of law, means that the Rules as appended to the Act
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are inapplicable to charterparties? In any case, it is

evident that charterparties do not fall within the

regulatory ambit of the Act ex proprio vigore.

We turn now to consider the position of bills of
lading under charterparties. After stating that the Hague
and Hague-Visby Rules are not applicable to
charterparties., Article 5 of the respective Rules goes on
to state ~But if bills of lading are issued in the case of
a charterparty they shall comply with the terms of the
Rules.” The provision, if read in isolation, is capable of
giving rise to obsfucation: where the shipper is the
charterer, the question arises as to whether the bill of
lading issued under a charterparty is subject to the Rules
for as between him and the owner it is the charterparty
which is the operative document whereas the bill is a mere
receipt unless the documents indicate otherwise.3®
Article 1(b) provides the elucidation. By Article 1(b), a
contract of carriage subject to the Rules includes any bill
of lading or similar document of title issued under a
charterparty | from the moment at which such document
regulates the relations between a carrier and a holder of
the same.~ The words “or similar document of title”
indicate that the bill of lading must itself be a document
of title. There is also the requirement that the bill of

lading regulates the relations between the carrier and its
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holder. The pointers make it clear that a bill of lading
issued under a charterparty is subject to the rules only
when the shipper is not himself the charterer or when if he
is, the bill of 1lading is indorsed to a third party.
However, the words ”“from the moment at which such document
regulates” cause more difficulty. Insofar as a third party
transferee is concerned, they may be interpreted in one of
two ways. First, the Rules may be taken to apply from the
moment at which the bill is transferred. Alternatively,
the transferee ”acquires the right to claim for breaches of
that contract before as well as after, the transfer of the
bill, and the provisions of the bill must be considered to
relate back and apply to what has been done in regard to
the shipment, even before it was originally issued.~3?
The Hamburg Rules adopt the latter, the wider
interpretation. After stating that the Hamburg Rules are
not applicable to charterparties, Article 2(3) continues:
*However, where a bill of lading is issued pursuant to a
charter-party, the provisions of the Convention apply to
such a bill of 1lading if it governs the relation between
the carrier and the holder of the bill of lading, not being
the charterer.~ This provisions avoids the ambiguity in
Article 5 of the Hague and Hague-Visby Rules.
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3.3.5 Voyages Involving Transhipment4©

It was held in Mavhew Foods Ltd. v, Overseas
Containers Ltd., that once the Hague-Visby Rules apply by
reason of an outward voyage from a United Kingdom port,
they continue to apply until discharge at the contractual
terminus notwithstanding that the port of transhipment is a
foreign port; Bingham J. stated: "My conclusion is that the
rules, having applied on shipment at Shoreham, remained
continuously in force (through Le Havre) until discharge at
Jeddah (the contractual terminus)."“1 This
interpretation of s.1(3) of the 1971 Act (”“the carriage of
goods by sea in ships where the port of shipment is a port
in the United Kingdom”) is obviously equally applicable to
8.1 of the 1924 Act (~*the carriage of goods by sea in ships

carrying goods from any port in Great Britain~).

The decision in Mayhew Foods must be distinguished
from instances where the shipper/consignee has been told
that there will be transhipment, and a separate bill of
lading is issued at the port of transhipment so that there
are two contractual voyages: Captain v. Far Eastern SS.
co, 42 The result can be startlingly different. Thus, if
goods are agreed to be shipped from the United Kingdom to
Japan through Malaysia as the port of transhipment and a

Separate bill of lading invoking the Hague Rules is issued
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in Malaysia to cover the voyage from Malaysia to Japan, the
Hague Rules, rather than the Hague-Visby Rules, would
govern the second leg of the voyage. The Hague-Visby Rules
would of course apply to the first leg of the voyage. The
Hamburg Rules are more stringent; by Article 5(1), the
carrier is responsible for the whole duration that the
goods are in his charge. This is different from the
situation under the Hague and Hague-Visby Rules where the
carrier normally fulfils his obligations upon discharging

the goods from the ship.43
3.3.6 Article 6 of the Haque and Hague-Visby Rules

In brief, Article 6 of the Hague and Hague-Visby
Rules states that the Rules do not apply to extraordinary
shipments where no bill of lading has been issued, and the
terms of the contract of carriage are embodied in a
non-negotiable receipt marked as such. The obvious
question is: what constitutes an extraordinary shipment?
According to Article 6, an extraordinary shipment is one of
#particular goods,” not being an ~ordinary commercial
shipment made in the ordinary course of trade ... (but one)
where the character or condition of the property to be
carried or the circumstances, terms and conditions under
which the carriage is to be performed, are such as

reasonably to justify a special agreement.~ But what are
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#particular goods¥? It is suggested in Scrutton’s that
particular goods are goods the character or condition of
which reasonably justifies a special agreement not subject
to the Rules. 44 However, it may be that the
characteristics of the goods as described in the provision
refer not to ~particular goods,” but to the alternative
condition under which a special agreement is reasonably
Justified -~ in which case the meaning of ”particular goods”
remains shrouded in obscurity. The words “circumstances,
terms and conditions under which the carriage is to be
performed, are such as reasonably to Jjustify a special
agreement,” according to Professor Ivamy, mean a situation
where ~the parties agree that the carrier shall perform, in
relation to (the particular) goods, some service apart
altogether from his usual duties as a carrier.~43 Tnis,
it is thought, provides the correct interpretation but what
such a service is remains subject to conjecture. Dr.
Mankabady ventures that Article 6 is nowadays “widely used
for goods carried by Ro-Ro to avoid the application of the
Hague Rules,.#~46 It is doubtful if such a ploy can be
successful. The loading and discharge of goods by
roll-on/roll-off vehicles can scarcely be considered a
service which a carrier provides apart altogether from his
usual duties such as to reasonably 3justify a special
agreement not subject to the Rules. Indeed, the loading
and discharge of goods (whether it be by Ro-Ro or by crane
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or any other means) is part of the carrier’s obligations
under the Rules. It would be different if the shipper or
consignee chose to involve himself in these_operations.
The Hamburg Rules do not have a provision parallel to

Article 6; it is a change to be welcomed.

3.3.7 Live Animals and Deck Cargo*’

#Goods” as defined by Article 1l(c) of the Hague
Rules includes everything except #~live animals and cargo
which by contract of carriage is stated as being carried on
deck and is so carried.” The same definition is retained
in the Hague-vVisby Rules but in g.1(7) of the 1971 Act, an
important change 1is effected. It provides that where a
paramount clause is inserted in a bill of 1lading or
non-negotiable receipt marked as such, the rules “shall
have effect as if Article 1(c) did not exclude deck cargo

and live animals.~

*Goods” as defined by Article 1(5) of the Hamburg
Rules includes 1live animals. Article 5(5) exonerates the
carrier for ~loss, damage or delay in delivery resulting
from any special risks inherent in that kind of carriage.”
It goes on to state that if special instructions have been
given to the carrier, he need only prove compliance for a

presumption to arise that the 1loss, damage or delay in
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delivery was caused by special risks inherent in that kind
of carriage. By way of comment, Article 5(5) takes into
account the vulnerability of live animals in sea carriage
and difficulties 1in ascertaining the cause of death. 1In
that respect, the Hamburg Rules represent a stride forward,
considering that the Hague Rules totally exclude 1live
animals from their regulatory ambit while, in relation to
the Hague-Visby Rules, s8.1(7) fails to give the carrier
protection corresponding to the risks inherent in the
carriage of live animals. Finally, the Hamburg Rules apply
to deck carriage; deck carriage is prohibited except where
it is agreed upon by the shipper, or in accordance with
trade usage, or required by statutory rules or regulations:

Article 9(1).
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Carver, ”*Carrijade by Sea,” (13th ed., 1982) p.20.

See  Schmitthoff, ~Commercjal JLaw in a Changing
Economic climate,” (2nd ed., 1981) p.9. See also J.
Adams, #The Carrier in Legal History* in ~Law
Litigants and the Legal Profession” ed. by Ives and

Manchester (1983).

The changes effected by the Carriage of Goods by Sea
Act 1936 are noted in 3.1.

(1925) A.M.C. 1193.
(1935) A.M.C. 1292.

See 5.5.6.

None of these countries have ratified the Hague or

Hague-Visby Rules Conventions, but all three have

since adopted the Hague Rules by domestic

legislation: Australia by the Sea cCarriage of Goods
Act 1924, Canada by the Carriage of Goods by Water
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10.

11.

12.

13.

14.

Act 1936, and New Zealand by the Sea Carriage of
Goods Act 1940 (amended by the Sea Carriage of Goods
Amendemnt Act 1968).

In relation to uniformity, see 3.2.2.

As to meaning of “loaded on* and “discharged,” see

Chapter Five.

See 3.3.7. as to the application of the Rules to

live animals and deck cargo.

Colinvaux, ~The Carrjade of Goods by Sea Act 1924,~

(1954).
(1954) 2 Lloyd’s Rep. 267. See Chapter Seven.
(1962) A.C.446. See Chapter Seven.

See Schmitthoff’s Export Trade (8th ed., 1986),
pp.483-4,. The United Kingdom (which extended the
application of the Protocal to Bermuda, British
Antartic Territory, British Virgin Islands, Cayman
Islands, Falkland Islands, Falkland Islands
Dependencies, Gibraltar, Hong Kong, Montserrat, The

Isle of Man, and Turks and Caicos Islands), Belgium,
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15.

16.

17.

is.

19.

20.

21.

Denmark, Ecuador, Egypt, Finland, France, German
Democratic Republic, Lebanon, The Netherlands,
Norway, Poland, Singapore, Spain, Sri Lanka, Sweden,

Switzerland, Syria and Tonga.

The application of the Rules , is discussed in the
present chapter; the #stevedore” cases and limits of
liability are discussed in the Sixth and Seventh
Chapters; the conclusive effect of bills of lading

when transferred/indorsed was partially treated in

Chapter One and will be further considered in

Chapter Five.

Schmitthoff’s Export Trade, op. cit., p. 484.

Seminally, see 2.7.2.

See 3.2.1.

Waybills are discussed in 2.7.3(c).

(1982) 1 Lloyd’s Rep. 301, at p. 304.

The words %Yor similar document of title” do not
appear in Article 10. Presumably, they are to be

treated as if they exist therein. Article 2
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22.

23.

24.

25.

26.

27,

28.

29.

provides that every contract of carriage of goods by
sea shall be subject to the provisions of the
Rules. Article 1(b) defines a #contract of
carriage” as one %“covered by a bill of lading or

similar document of title ....”* See Scrutton on
Charterparties and Bills of Lading (19th ed., 1984),
p. 415.

Article 6 is discussed in 3.3.6.

(1932) all E.R. Rep. 374.

(1939) a.c. 277.

(1941) 1 K.B. 402.

Morris, ~The Scope of the cCarriage of Goods by Sea

Act 1971,~ Vvol. 95 (1979) L.Q.R.59, at p.62.

Knauth, ~The American Law of Ocean Bills of Lading,”

(4th. ed., 1953) p. 161.
(1940) A.M.C. 971.

(1967) A.M.C. 589.
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30.

31.

32,

33.

34.

35,

36.

37.

38.

(1982) 2 W.L.R. 556, 558.
(1939) A.C. 277.
(1941) 1 K.B. 402.

(1983) A.C. 565; See also The Benurty (The Times,
June 16, 1984) discussed in Chapter Six.

See the American case of Shackman v. Cunard White

Star (1940) A.M.C. 971, where the clause paramount

was omitted.

But there will remain the possibility that the
courts of different nations will make decisions at

variance.

Ihe Marine Sulphur Queen (1973) 1 Lloyd’s Rep. 88.

(1958) 1 Lloyd’s Rep. 73. More recent cases are:

Seven Seas Transportation ILtd. v. Pacifico Union
Marina cCorp, (1984) 1 Lloyd’s Rep. 588., and Nea
Agrex v, Baltic Shipping Co, (1976) 2 Lloyd’s Rep.

47.

See 1.2.3,.
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39.

40.

41.

42.

43.

44.

45.

46.

47.

Carver, op. éit., pP. 349.

In relation to through bills of lading, see 2.6.
(1984) 1 Lioyd's Rep. 317, 320.

(1979) 1 Lloyd’s Rep. 595.

See Chapter Five.

Scrutton, op. cit., p. 461.

Payne & Ivamy’s Carriade of Goods by Sea (12th ed.,

1985), p. 93.

Mankabady in ~The Hamburg Rules on the Carrjage of
Goods by Sea,” (1978, ed. Mankabady) p. 45.

In relation to containerisation, deck cargo 1is

considered in 2.7.1(a).
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4.1 THE SHIPPER’S RESPONSIBILITIES!

Article 3(5) of the Hague and Hague-Visby Rules
reads: ~“The shipper shall be deemed to have guaranteed to
the carrier the accuracy at the time of shipment of the
marks, - number, gquantity, and weight, as furnished by him,
and the shipper shall indemnify the carrier against all
loss, damages, and expenses arising or resulting from
inaccuracies in such particulars. The right of the carrier
shall in no way 1limit his responsibility and liability
under the contract of carriage to any person other than the
shipper.~ Article 17(1) of the Hamburg Rules is to the

same effect.

It is obvious that the Articles do not render the
shipper directly accountable to the consignee for any loss
or damage arising from information inaccurately supplied.
The reasons are, it is thought, two. First, the carrier,
being in charge of the venture, is almost invariably in the
best position to account for any discrepancy between the

goods received and the information as recorded in the cargo
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transport document - through the ship’s manifest,‘stow
plan, etc. To take the argument further, there is no
guarantee that the carrier or his agents will not pilfer
the goods once loaded. Second, the carrier has the right
not to record the information supplied by the shipper if he
has reasonable grounds for suspecting it to be inaccurate
or if he has no reasonable means of verification: Article
3(3), Hague, Hague-Visby Rules; Article 16(1), Hamburg
Rules. The cargo claimant may of course elect to sue the
shipper rather than the carrier, but this may not be

practical.?

Difficulties arise when the supplier of information

is not  himself the shipper. In Atlantic Overseas
Corporation v. Feder,? the carrier having been fined for

an underdeclaration of the weight of the cargo sought to be
indemnified by thé freight forwarder who furnished the
information as well as the shipper who had done the
weighing. The Southern District cCourt. of New York
stated:¢ *Since both COGSA and the contract of carriage
set forth in the bill of lading speak only in terms of the
responsibilities and liabilities of the ~shipper” it
appears that if AOC is entitled to indemnity _ _ _, it is
limited by ~the express language of these provisions to
recovery from defendant PITC (the shipper).” The court

rejected the carrier’s contention that the freight
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forwarder was liable in tort:® #Although AOC also seeks
to recover indemnity from P & G (the freight forwarder) on
the alternative theory of negligence, it is readily
apparent that this theory is 1likewise unavailing here.
Under principles of negligence 1law, AOC would have to
establish that P & G owed a duty to AOC to provide shipping
documents which accurately stated the particulars as to the
weight of the cargo. While P & G may have owed such a duty
to- PITC based on the agency relationship between them, it

is clear that P & G owed no such duty to AOC.*¥

Three aspects of the case call for comment here.
First, the shipper’s responsibility to the carrier is
personal and non-delegable in regard to information germane
to the cargo. This is consistent with the language of the
Hague Rules which provide that the shipper shall be deemed
to have guaranteed the accuracy of the information ¥as
furnished by him.” Second, although the term “shipper” was
not defihed, it obviously could not ﬁave meant any person
other than the person for whom or in whose account the
contract of carriage was concluded with the carrier.®
The definition under the Hamburg Rules, although couched in
quite different language, is in effect no different.
Article 1(3) states that a shipper is ~any person by whom

or in whose name or on whose behalf a contract of carriage

of goods by sea has been concluded with the carrier, or any

117



person by whom or in whose name or on whose behalf the
goods are actually delivered to the carrier __ _ _.*
Although it is arguable that the words ~*by whom” mean
simply any person who makes a contract of carriage of goods
by sea with a carrier, it is submitted that, on a proper
construction, the words ~*by whom” have to be considered
with agency principles in mind. Thus, if a freight
forwarder contracts as an agent, he will not be considered
the shipper; if he contracts as principal, as he would in
an LCL shipment,” he will be considered the shipper.
Third, if the freight forwarder was to be liable at all to
the carrier, he could only be liable in tort. But in order
for him to be so liable, it had to be established that he
owned a duty of care to the carrier. The court did not
elaborate on the criterion but the judgment indicates that
sufficient proximity of relationship is crucial, which is

in line with English authorities.®

4.1.2 As to Dangerous Cardo

Article 4(6) of the Hague and Hague-Visby Rules
states: #Goods of an inflammable, explosive or dangerous
nature to the shipment whereof the carrier, master or agent
of the carrier, has not consented, with knowledge of their
hature and character, may at any time before disclosure be

landed at any place or destroyed or rendered innocuous by
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the carrier without compensation, and the shipper of such
goods shall be liable for all damages and expenses directly
or indirectly arising out of or resulting from such
shipment. If any such goods shipped with such knowledge
and consent shall become a danger to the ship or cargo,
they may in like manner (be dealt with).~? The Hamburg
Rules differ in three respects. By Article 13, the shipper
has a duty to ”“mark or label in a suitable manner dangerous
goods as dangerous,” and to inform the carrier of the
dangerous character and, if necessary, of the precautions
to be taken. By Article 15(1)(a), the bill of lading must
contain “an express statement, if applicable, as to the

dangerous character of the goods _ _ _.*

The trilogy of Rules provide no definition of
dangerous goods, but it seems that any goods capable of

causing loss or damage may be treated as dangerous goods.
Thus in a recent American case, Drummond ¢oal Co. V.
Interocean -Shipping ¢€o.,0 it was held that the master
exercised his discretion reasonably in refusing to sail
with a cargo of coal the temperature of which had exceeded
the limit estabished by the International Maritime
Dangerous Goods Code (IMDGC);11 it did not matter that
the cargo may in fact have been suitable for carriage -
*The Master’s decision is not to be Jjudged with

hindsight, ~12 Mustill J. has suggested that there are at
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least ten categories of dangerous cargo - including “cargo
which is not dangerous in itself but which can become
dangerous if brought into proximity to other cargoes,” and
¥cargo whose characteristics expose other participants in
fhe adventure to the risk of seizure, delay or
expense."13 Professor Tetley puts it differently:14
#It has been held that when cargo which ig defective,
although not dangerous, causes damage, then the shipper is
responsible. In 8,W, Sugar & Molasses Co. Vv, E. J.
Nicholson?? defective molasses contaminated other
molasses, and the carrier was liable as a result to the
consignee. The shipper of the defective cargo was, in
turn, held to owe the carrier an indemnity imposed by the

general maritime law and also implied by COGSA.”*

The two views are similar but Scrutton argues that
¥dangerous” under the Rules 'probabiy means physically
dangerous, and does not extend to those (common law) cases
where the ship suffers loss owing to legal obstacles to the
carriage or discharge of goods¥,162 That view is

probably based on an ejusdem generis interpretation of the

words “~inflammable” and “explosive®. It is respectfully
submitted that the distinction between physical and legal
dangers is somewhat artificial. The overriding question

must be whether the goods are capable of causing loss or
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damage. If so, it can scarcely matter whether the cargo is
physically dangerous (such as nitroglycerine) or legally

dangerous (such as contraband).

4.1.2.1 Disclosure and Knowledge

The Hague and Hague-Visby Rules do not specify the
mode of disclosure by the shipper. Presumably, a verbal
notification would suffice. As mentioned earlier, under
the Hamburg Rules, the shipper must mark and label in a
suitable manner dangerous goods as dangerous; in addition,
he must inform the carrier, 1if necessary, of the
precautions to be taken. ~ The bill of lading must state
expressly, if applicable, that the goods are dangerous. 1In
the United Kingdonm, independent of the Hague-Visby Rules,
the Merchant Shipping Act 1894, s.446(1), requires written
notice. By £.446(2), non-compliance renders the shipper
liable‘ to a fine not exceeding one thousand pounds unless
he happens to be an agent in the shipment and was “not
aware, and did not suspect and had no reason to suspect

that the goods shipped by him were of a dangerous nature.”

If the dangerous nature of the goods is not
disclosed, the question arises as to the degree of
knowledge required of the carrier. This question is of

particular importance in relation to the carrier’s

121



responsibiity as to the care of the cargo. Once the
carrier knows that dangerous goods are shipped, he must, in
the words of the American Court of Appeal in The
Poleric,16® ~exercise due care in their handling including

such methods as their nature regquire”.

The common 1law position is as stated in Acatos v.
Burns!’ where a cargo of maize sprouted so that further
transportation was impossible. One of the questions in the
action was whether the shipper had warranted that the maize
was fit for carriage; the Court of Appeal held that when a
carrier has full opportunity to examine the goods shipped,
there is no such warranty on the part of the shipper. 1In
Atlantic 0il carriers v. British Petroleum,'® it was hela
that the rule will not apply where the cargo has some
latent dangerous characteristics which a carrier of that
type of cargo could not foresee or safeguard against. The
words used in the Hague and Hague-Visby Rules, ~the
carrier _ __  _ has not consented with knowledge of their
nature and character,” do not alter the common law rule

whereby constructive knowledge suffices. ‘In a Hague Rules

case, Westchester  Fire  Insurance  Co v Buffalo
Househousewrecking, the court held: #There is an implied

warranty by the shipper that the goods are fit for carriage
in the ordinary way and are not dangerous. The rule,

however, does not apply where the shipowner knows, or ought
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to have known, the dangerous character of such géods.'19
It is thought that the position is the same under the
Hamburg Rules; part of Article 13(2) reads: ”If the shipper
fails to (inform the cgrrier of the dangerous nature of the
goods) and (the carrier) does not otherwise have knowledge
of their dangerous character _ _ _.*” The words imply that

constructive knowledge suffices.

What if the shipper and carrier did not know and
could not have been aware of the dangerous nature of the
cargo? In a common law case, Brass v. Maitland, Lord
Campbell, with whom Wightman J. agreed, state: #It seems
much more Jjust and expedient that although (the shippers)
were ignorant of the dangerous guantity of the goods _ _ _
the 1loss occasioned by the dangerous goods _ _ _ should be
cast upon the shippers than upon the shipowners.#20
Crompton J. dissented: ¥__ _ _ I cannot agree _ _ _ that
there is an absolute engagement on the part of the shipper
that the goods are safe and fit to be carried on the
voyage.~21 The majority view was subsequently preferred
by the cCourt of Appeal in ngmfiglg__g*__ggglg.zz By
Article 4(2)(q) of the Hague and Hague-Visby Rules and
Article 5(1) of the Hamburg Rules, the carrier is
exonerated from liability if he proves that the loss or
damage was not caused by his fault or neglect. What if the

shipper is sued? By Article 4(3) of the Hague and

123



Hague-Visby Rules, and Article 12 of the Hamburg Rules, the
shipper is not liable without fault or neglect on his part
for 1loss or damage sustained by the carrier. The absence
of reference to the consignee suggests that the shipper may
be answerable to the consignee notwithstanding that he
could not reasonably have known of the cargo’s dangerous

nature.

4.2 GNEE~“

OF CARGO

The corollary to the consignee’s right to receive
the cargo is the obligation to collect it. The consignee
may only abandon the cargo if it has deteriorated to the
extent that it is devoid of its commercial
characteristics. In thg__ngggggggig,zz the plaintiff was
guaranteed by the charterer that his cargo of creosote
would be kept at a regulated temperature. This was not
done, and the creosote arrived with a heavy deposit of
crystals at the bottom of the tanks. The plaintiff
abandoned the cargo and was held entitled to do so.
Rellstab D. J. said: “The sediment in question was not oil
and was not pumpable. While it contained sediment, it was
commercially worthless.”23 In Compania Naviera Puerto
Magin S, A, v, Esso Co..,%* a cargo of oil was
contaminated with salt water. It was held that the
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consignee was entitled to reject the cargo. A distinction
must be drawn between goods which have 1lost their

commercial characteristics and goods which have merely

diminished in value: ngin_z;_gxlgx.zs

Where the goods are imported into the United
Kingdom, the carrier is entitled to unship the goods if the
consignee fails to make entry at the custom house or having
made entry fails to take delivery within the contractual
period; if no time 1limit is specified, the goods may be
landed at any time after the expiration of seventy two
hours, exclusive of a Sunday or holiday, from the time of
the report of the ship at the custom house: g.493(1),
Merchant Shipping Act 1894. If the carrier elects to
exercise his statutory right, he must place the goods at a
wharf or warehouse named in the contract or, in any other
case, at a wharf or warehouse in which goods of a like
nature are usually placed: g.493(2). These statutory
provisions may be varied by contract or by the custom of
the port of discharge: Bgd_:B:_&&L_QQL_y;_Allg;ini.26 To
pre-empt the possibility of the consignee abandoning the
goods, most bills of lading have some such clause as the
following: #»1f delivery is not taken (according to the
terms of the bill of lading), the consignee, the owner of
the goods and the holder of the bill of lading shall be

Jointly and severally liable to pay the carrier, by way of
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liquidated damages, a sum calculated at — — _ for each day
or part of a day during which there is delay in taking
delivery __ _ _ expenses incurred by the carrier during the
period of delay in the reception of any goods shall be due

and payable on demand by the consignee, etc.»27

4.3 FREIGHT?8

4.3.1 Generally

In Hunter v. Prinsep, Lord Ellenborough explained

the 1law relating to the payment of freight: ~“The shipowners
undertake that they will carry the goods to the place of
destination, unless prevented by the dangers of the seas or
other unavoidable casualties; and the freighter undertakes
that if the goods be delivered at the place of destination,
he will pay the stipulated freight but it (is) only in that
event, viz, of their delivery at the place of destination,
that he, the freighter, engages to pay anything. If the
ship be disabled from completing her voyage, the shipowner
may still entitle himself to the whole freight, by
forwarding the goods by some other means to the place of
destination; but he has no right to any freight if they are
not 80 forwarded, unless the forwarding of them be

dispensed with, or unless there be some new bargain upon
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this subject. If the shipowner will not forward them, the

freighter is entitled to them without paying anything.~29

4.3.2 When Payable

For freight to be payable, the goods need not
actually be delivered but must be ready to be @delivered in
a condition not devoid of their commercial
characteristics. In Asfar & Co. v, Blundell,3? a cargo
of dates was shipped under bills of lading making the
freight payable on delivery. The vessel sunk but was
subsequently raised. on arrival, the dates, although
retaining their appearance, were so fermented and
contaminated with sewage that they were no longer
merchantable as dates. Lord Esher M. R. said:31 #There
is a perfectly well known test which has for many years
been applied to such cases as the present - that test is
whether, as a matter of business, the nature of the thing
has been altered. The nature of a thing is not necessarily
altered because the thing itself has been damaged; wheat or
rice may be damaged, but may still remain the thing dealt
with as wheat or rice in business. But if the nature of
the thing is altered, and, it becomes for business purposes
something else, so that it is not dealt with by business
People as the thing which it originally was, the question
for dQetermination is whether the thing insured, the
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original article of commerce, has become a total loss.”
Kay L. J., concurring, added:32 wi1p Qg;hig_gL;ﬁilggn,33
cement had become wet and had 1lost its properties as
cement; it had been changed into a hard substance, though
all the cement was there; and it was held that no freight
was payable in respect of it. That is really a very

analogous case to the present.” Lopes L. J. concurred.

As stated earlier, a distinction must be drawn
between goods which have 1lost their commercial
characteristics and goods which have merely diminished in
value.34 In Dakin v. gxlg¥,35 a cargo of coal had so
deteriorated that it was not worth its freight. The
charterer-qua-consignee abandoned the goods and refused to
pay freight. It was held that he was not entitled to do
80, his proper course being by way of cross-action. As
Willes J. pointed out, #(the plea did not) allege that the
cargo was not of mercantile value when the ship arrived at
Nassau, but merely that it was of less value than the
amount of freight.~36 »(T)he true test of the right to
freight,” stated Wwilles J., ¥is the question whether the
service in respect of which the freight was contracted to
be paid has been substantially performed; and, according to
the law of England, as a rule, freight is earned by the
carriage and arrival of the goods ready to be delivered to

the merchant, though they be in a damaged state when they
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arrive.~37 Obviously, where the goods delivered are not
identical commercially with those shipped, the carrier will
be deprived of his right to freight. In The Caspian
Sea,3® a cargo of #~Bachaquero Crude” was shipped. When
discharged, it was found to contain paraffin. The
consignee refused to pay the freight. The court held that
freight would be payable only if what the carrier had
delivered 'could in commerical terms bear a description
which sensibly and accurately included the words
#Bachaquero Crude.” The point was remitted to the

arbitrators for decision.

4.3.3 Py whom Payable

It has been rightly commented that ~the question to
whom freight is payable normally causes little difficulty,
while the question from whom the shipowner may demand
payment of the freight is of great practical
significance.#39 The shipper, being the party who
concludes the contract of carriage with the carrier, ‘is
prima facje the party responsible for paying freight. The
shipper’s responsibility for freight is usually stated in
the cargo transport document, but it may also be implied as
where he exercises his right of stoppage in transitu: Booth
88. Co., v, Cargqo Fleet Iron ¢Co. L;g.4° A consignee’s

obligation to pay freight arises, not from the cargo
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transport document per se, but from his ‘acceptance of the

goods from the carrier. In a recent American case,

Exportless and Allied Interntional Inc.,4! it was held

that the terms ~C & F¥ and "Freight prepaid” appearing on

the bill of 1lading do not release the consignee from
liability for any freight deficiency on goods which he has
accepted for such terms merely acknowledge receipt of the
amount of freight calculated and paid by the shipper. It
was further held that thev consignee had the burden of
proving estoppel by conduct. By way of comment, the
judgment is consistent with the view expressed in
Schmitthoff’s Export Trade that the responsibility for
paying freight cannot be ascertained by reference to the
contract of sale under which the exporter sold and shipped
the goods. That contract regulates the ultimate
responsibility for freight between the two parties to the
sale but is irrelevant as far as the liability for freight

to the shipowner is concerned.~42

4.3.4 Ivpes of Freight

Advance freight is freight payable before the goods
are delivered by the carrier to the consignee. It may be
pPayable on shipment or upon the bill of lading being issued

or signed, or upon the occurence of some other event - this
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depends on the contract. Once paid, advance freight cannot
usually be recovered. In Qg__gilgglg_g*_xgnggll,43 the
ship was chartered for a voyage from Liverpool to Maranham
and back. The ship arrived at Maranham and advance freight
was paid. On the voyage back, the ship was seized. It was
held that the shipper was not entitled to recover the
freight paid. In three instances, however, advance freight
can be recovered or need not be paid. Firstly, where “the
ship never earned freight and never bégun to earn freight~:
EX p. Nyholm.4%4 Secondly, if the goods are lost before
freight becomes payable: Ihg_LQ;BQ_I-45 Thirdly, advance
freight is recoverable in the event of non-delivery
occasioned by any cause other than an excepted peril:
Rodocanachi v. Milburn.46 It is common practice for
advance freight to be stipulated in addition to the clause
¥vessel 1lost or not lost.” It is to be noted that the
clause does not preclude a claim for recovery of freight
where the vessel is lost by some means other than an
excepted peril: Great Indian Rv. v. Turnbull.*’ where
freight is payable on delivery, freight collect bills of
lading are used. In such an instance, the consignee’s
obligation to pay freight is conditional on the arrival of

the goods.

Lump sum freight is freight fixed for the use of a

ship or a part thereof, irrespective of the actual quantity
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shipped. The term “back freight” encompasses freight in
its ordinary meaning and expenses related to the conveyance
of the goods to a port other than the contractual terminus,
at the request or in the interest of the party responsible
for the payment of freight. The term #dead freight” means
damages payable to the carrier when the contractual cargo
or a part thereof is not loaded. Dead freight, by reason
of it being damages for breach of contract, has to be
mitigated - the carrier must reasonably endeavour to obtain
other cargo. If the carrier Yuses the freight space which
would have been taken up by the goods of the defaulting
shipper and carries therein goods of other shippers (he)
has to deduct the earned freight when claiming

damages'.48

Pro rata freight is freight proportionate to the
voyage completed or the goods delivered. Pertaining to the
first instance, there must be, according to Appleby v.
Myers, some indication that “the parties have entered into
a fresh contract.~%® A fresh contract will not be

implied solely from the consignee’s acceptance of the goods

at an intermediate port where the carrier has insisted on

landing them (Metcalfe v, Brittania Ironworks Co.);>® nor

will it Dbe necessarily implied where the carrier is unable

to carry the goods to the contractual terminus (Ylierboom
Y. _ Chapman).>?! In other words, there must be
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voluntariness on the part of the party from whom freight is
due and the party to whom freight is payable. Where
freight is not fixed (that is, by way of lump sum freight),
the carrier will be entitled *to pro rata freight where he
loads only part of the agreed cargo or delivers only part
of the total loaded cargo, the delivery of the remainder

having become impossible through excepted perils.'sz
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The shipper’s duty to tender the agreed cargo at
the port of 1loading is quite straightforward. If
he fails in this duty, he will be liable in damages

for breach of contract.

As to the evidential effect of an indorsed bill of
lading as against the carrier, see 2.5.1(c ) and

5.3.

(1978) 452 F.Supp.347.

Ibid, pp.350,1.

Ibid, p.351

The Hague and Hague-Visby Rules do not define the

term ¥“shipper~”.
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CHAPTER 5 : THE CARRIER’S RESPONSIBILITIES
5.1 CCEP CE OF CARGO

The shipowner’s sailing card (wherein the ship’s
sailing time, available freight space and other such like
information are stated) is an invitation to treat; it is,
in practice, the shipper who makes the offer. Thus, if the
shipper sends his goods to the port of loading without the
shipowner having agreed to carry the goods, he does so at
his ‘risk. However, if the shipowner has agreed in advance
to reserve space for the shipper’s goods and subsequently
shuts out the goods, the contract of carriage is prima
facie broken whereby the shipper will be entitled to a
refund of any freight paid; but ”“loss of profit on goods
shut out cannot usually be recovered.”?! Normally the
shipowner will have stipulated, when he undertook to
reserve freight space, that he is entitled to shut out the
goods if the ship is already full at the time that the
goods are tendered for shipment; still he has to refund any

freight paid if the goods are shut out.?
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5.2 STANDARD T (0)

IQ LOADING, TREATMENT, AND DISCHARGE

5.2.1 Under the Hague and Hague-Visby Rules

(a) Article 3(2) provides: #Subject to the
provisions of Article IV,3 the carrier shall properly and
carefully 1load, handle, stow, carry, Kkeep, care for and

discharge the goods carried.”

The word “properly” means ”in accordance with
a sound system,” that is, a system sound in the light of

all knowledge which a carrier has or ought to have about

the nature of the goods: per Lord Reid, Albacora v. Wescott
& lLaurence Line.*% Lord Pearce was of the opinion that

“carefully” means ~efficiently.”> In that case, the
carrier did not know that the cargo of wet salted fish
would deteriorate unless refrigerated; he was only
instructed to keep it away from the engines and boilers.
Although the instruction was complied with, the fish
deteriorated. The question was: did the carrier carry the
cargo “properly and carefully”? The House of Lords held in
the affirmative, explaining that to carry the goods in
accordance with Article 3(2) did not necessarily entailed
the adoption of a system suited to all the weaknesses and

idiosyncracies of a particular cargoe. But if the carrier
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knew or ought to have known about the especial features of
a particular cargo, he must, as was made clear by the
American court in The Ensley City, “exercise due care in
(its) handling and stowage, including such methods as (its)
nature requires.~® The responsibilities under Article
3(2), in as far as carried out by the carrier or his agents
are personal to the carrier: he cannot escape liability for
improper treatment of the goods simply by proving that the
master acted on the advice of a competent surveyor
(International Packers v. Ocean SS. Co.).’  But the
carrier may be exonerated where an unsound system has been

adopted on the insistence of the shipper or his agent:

Ismail v. Ocean Polish Lines.®

The Hague and Hague-Visby Rules ex proprio
vigore apply only, by Article 1(b), to the ¥carriage of
goods by sea® which by virtue of Article 1(e) “covers the
period from the time when the goods are loaded on to the
time when they are discharged from the ship.”# The words
¥loaded on* do not mean that the carrier’s responsibilities
under the Rules begin only when the goods are actually
loaded on board. Article 3(1) requires the carrier to
Provide a ship seaworthy #from at least the beginning of

loading,"9 and by Article 3(3) the carrier is obliged, if
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the shipper so demands, to issue a bill of 1lading
containing certain statements germane to the goods ¥after
" receiving (them) into his charge.“'10 Also, Article 3(2)
provides that the carrier shall properly and carefully

load, treat, and discharge the goods carried.

In Pyrene Co. v. Scindia Navigation Co.,!! a
tender, which was being lifted onto the ship by the ship’s
tackle, was dropped before it crossed the railing. The
carrier successfully contended that he was entitled to
limit his 1liability under the Hague Rules as they had
already come into operation. Devlin J. held:12 #(The
object of the Rules) is to define not the scope of the
contract service, but the terms on which that service is to
be performed. The extent to which the carrier has to
undertake the 1loading of the vessel may depend not only
upon the different systems of law, but upon the custom and
Praétice of the port and the nature of the cargo. It is
difficult to believe that the Rules were intended to impose
a universal rigidity in this respect, or to deny freedom of
contract to the carrier. The carrier is practically bound
to play some ‘part in the loading and discharging so that
both operations are naturally included in those covered by
the contract of carriage. But I can see no reason why the
Rules shouid not leave the parties free to determine by

their own contract the part which each has to play. On
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this view, the whole contract of carriage is subject to the
Rules, but the extent to which loading and discharging are
brought within the carrier’s obligations is left to the
parties themselves to determine.” On the 1language of
Article 3(2), Devlin J. was of the opinion that:13 #The
phrase ’‘shall properly and carefully load’ may mean that
the carrier shall load and that he shall do it properly and
carefully: or that he shall do whatever loading he does
properly and carefully. The former interpretation perhaps
fits the language more closely, but the latter may be more
consistent with the object of the Rules.” In Renton v.
Palmyra,l4 the House of Lords preferred Devlin J.’s

adoption of the latter interpretation.

In the  well-known American case The Yoro,l®
the shipper’s 1lighters, manned by shore workers, were
caught in a squall alongside the carrier’s vessel. The
carrier’s crew failed to assist the lighters by handling
the 1lines. As a result, the shipper’s cargo was damaged.
It was "held that the Hague Rules applied:16 #When the
lighters ces were moored alongside according to
instructions issued by the ship, and loading was commenced,
the cargo ... was accepted for transportation and was
thereafter subject to the ship’s control ....” At first
instance, it had been held that ~actual physical possession

of the cargo was not a prerequisite to establishing the
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liability of (the carrier)~.l7

By way of comment, the dicta indicate that the
moment at wﬁich the carrier is deemed to have commenced
loading may not be clearly discernible. It may turn on the
terms of the contract of carriage or lighterage, and
whether or not the carrier has control over the means of
loading. The dicta also indicate that a wide meaning may

be given to the word ”loading”. In Thermo Engineers Ltd.
V. Ferrymasters Ltd.,'® however, Neill J. had no

difficulty in ascertaining the moment of loading and the
moment at which the Hague Rules applied. 1In that case, a
shipment of machinery which had been sold to buyers in
Copenhagen and was being carried in a trailer struck the
bulkhead of the ship. The question was whether the
Convention on the Contract for the International Carriage
of Goods by Road (CMR) or the Hague Rules applied. Of
relevance was Article 2(1) of the CMR. It provides that,
where the goods are also carried by some mode of transport
apart from road, the CMR will not apply where the loss,
damage, or delay is caused by “some event which could only
have occurred in the course of and by reason of the
carriage by that other means of transport.” The plaintiffs
argued that because the démage to their goods could have
equally occurred on land, it could not be said that the

damage could only have occurred during and by reason of the
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sea carriage. Neill J. rejected the argument thus:19
#One is concerned to consider not whether the loss or
damage could only have occurred in the course of the other
means of transport but whether the event could only have so
occurred. It seems to me that any adequate description of
the relevant events in this case would have to include a
statement to the effect that a collision with ﬁhe bulkhead
of a ship had taken place IN THE COURSE OF LOADING THE
SHIP. Such an event could only have occurred in the course
of, and by reason of, the carriage by sea.” (Emphasis

added) .

Under the rule propounded by Devlin J., the
carrier will only be responsible and liable for the loading
and discharge if he undertook those operations. The rule
is equally applicable to stowage. In Ismail v. Polish
Ocean Lines,?° a cargo of potatoes was shipped from
Alexandria to England. The ship’s capacity was up to 1,400
tons; but the master considered that she should only carry
1,000 tons with proper ventilation and dunnage. The
shipper insisted that the ship load 1,400 tons and stated
that no dunnage was necessary. The master demurred, but
agreed upon the shipper’s assurance that a surveyor’s
certificate to affirm that dunnage was unnecessary and an
indemnity against the consequences of the cargo’s stowage
would be provided. The documents were not subsequently

produced. The cargo arrived in a rotten state. Lord
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Denning M.R. held:%l ~It seems to me that, on that
assurance, the shipper or owner assumed responsibility and
the master was relieved pro tanto of his responsibility for

dunnage,and so forth.~*

Discharge of the goods must be at the named
destination or place of unloading (Mayhew Foods Ltd. v.
Overseas Containers [td.)22 unless it has been agreed

that the carrier may in certain circumstances discharge the
goods elsewhere (Renton Ve Eglmxza).23 Generally,
discharge within the meaning of the Rules is effected when
the goods have been unloaded free of the ship’s tackle. 1In
lighterage cases, however, discharge is only completed when
the whole of a particular consignment has been transferred
from the ship into the lighter with no other cargo to be
loaded into the same 1lighter. Thus, in Hoeah v. Green
Iruck Sales Inc., the American court held that “cargo is
not discharged within the meaning of (the 1936 Act) whe% it
is still in the process of being unloaded from a vessel
onto a 1lighter.#?*  In Goodwin v. Lamport and Holt
Ltd.,?% the cargo, which had been unloaded into a
lighter, was damaged by sea water seeping into the lighter
as a result of other goods falling on top of it. Roche J.
held that the Hague Rules were still in operétion because
*the discharge of these goods was not finished when they

were put into a lighter when other goods were being
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discharged into the same 1lighter to make up the lighter
load which was to start for shore. When it is contemplated
that these goods are to form the lighter load with other
goods, the discharge of the goods themselves within the
meaning of the Act of Parliament is, in my opinion, going
on so long as other goods are being raised into and stowed
into the 1lighter alongside or on top of them.~”2% These
cases are to be distinguished from those where the carrier
assumes no responsibility and takes no part in the
discharging;26@ in the 1latter type of cases, the risk of
lighterage would fall on the goods owner or liéhter

operator.

5.2.2 Under other Legal Regimes

8.1 of the Harter Act provides that #it shall not be
lawful for (the carrier) to insert ... any clause whereby
(he) shall be relieved from liability for loss or damage
arising from negligence, fault, or failure in proper
loading, stowage, custody, care or proper delivery of any
and all 1lawful merchandise or property committed to (his)
charge.~ It is clear from the language employed that the
carrier cannot rely on a clause excepting liability for
negligence in the activities listed but that he may reduce
the strict 1liability obligation at common law to the point

of due diligence. What is not clear is whether he can
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transfer responsibility for these activities, as under the
present Rules, to the shipper. The difficulty does not
seem to have been decided judicially yet. It is thought
that the words #~committed to (the carrier’s) charge” lend
some support to an answer in the affirmative. For example,
if the shipper insists on doing the loading, the goods at
that particular point in time could hardly be said to have
been committed to the carrier’s charge. In any event,
*delivery under the Harter Act is not to be equated with
.'discharge' under the Hague Rules: gCaterpillar v. SS.
Expedjtor.2’ Delivery may go beyond discharge. In
Crvstal v. cunard §5.%% it was held that a cesser of
liability clause which purported to operate once the goods
were unloaded free of the ship’s tackle was null and void
under the Harter Act. In Centerchem Products v. A/S
Rederjet odfiell, it was held that “proper delivery occurs

when a carrier (1) separates goods from the general bulk of
the cargo; (2) designates them; and (3) gives due notice to
the consignee of the time and place of their deposit, and a
reasonable time for their removal.#2? The carrier may of
course go further by handing the goods over to the
consignee or other party entitled to receive them, but this

act is not mandatory unless the contract states so.

The Hamburg Rules abandon the so-called tackle to

tackle rule adopted by the Hague/Hague-Visby Rules.
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Article 4(1) reads: *The responsibility of the carrier for
the ‘goods under this Convention covers the period during
which the carrier is in charge of the goods at the port of
loading, during carriage and at the port of discharge.”
Quaere: whether the carrier can only be deemed to be in
charge of the goods at, say, the port of loading. Rule
5(e) of the ICC Uniform Rules for a Combined Transport
Document provides - without reference, unlike Article 4(1)
of the Hamburg Rules, to the port of loading -~ that the
carrier is responsible for the goods from the time of
taking them into his charge until delivery.3° The
question is of particular importance in the carriage of
containerized goods where the container operator usually
receives the goods at his container freight station or
fills up the container at the shipper’s place of business.
Article 4(2) indicates that the moment of taking charge is
not confined to the port of loading. It states that "the
carrier is deemed to be in charge of the goods (a) from the
time he has taken over the goods from (i) the shipper (or
his agent); or (ii) an authority or other third party to
whom. pursuant to law or regulations applicable at the port
of loading, the goods must be handed over for shipment; (b)
until the time he has delivered the goods (i) by handing
over the goods to the consignee; or (ii) in cases where the
consignee does not receive the goods from the carrier, by

Placing them at (his disposal) in accordance with the
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contract or with the law or with the usage of the
particular trade, applicable at the port of discharge; or
(1ii) by handing over the goods to an authority or other
third party to whom, pursuant to law or regulations
applicable at the port of discharge, the goods must be
handed over.” So the Hamburg Rules carrier can be
responsible for the goods in the pre-loading and
post-discharge periods provided he is in charge of the
goods as defined. This is different from the
Hague/Hague-Visby Rules position where the carrier is not
subject to ﬁhe Rules whilst the goods are, say, in a
warehouse or gquay before loading or after discharge has

been completed unless otherwise agreed.31

But can not the moment of taking charge under the
Hamburg Rules be delayed or re-defined? To put it another
way, can the responsibility for loading or stowage or
delivery be assumed by or entrusted to the shipper or
consignee? The question is fraught with difficulties. The
key words in Article 4(2) - ~the carrier is deemed to be in
charge” - sguggest that the answer lies in the affirmative.
The word #deemed” arguably suggests a presumption which may
be rebutted. But would a stipulation that the shipper
assumes responsibility for loading be admissible, bearing
Article 23 in mind? Or a stipulation that the carrier is

to be considered in charge of the goods only when they are

151



actually locaded on board? Article 23 provides that any
stipulation which derogates, directly or indirectly, from
the Convention is null and void. Article 23 could be read
strictly to mean that the moment of taking charge cannot be
re~defined in whatever circumstances. Or it could be
treated as a condition subsequent so that whether or not a
stipulation is valid is to be ascertained at the time when
the carrier seeks to rely on it.32 on this view, where
it is stipulated that the shipper assumes responsibility
for loading and he in fact loads whereby loss or damage
results, the carrier could presumably rely on the
stipulation for exoneration. However, if the carrier did
the loading, the stipulation would presumably be considered

a non-responsibility clause repugnant to Article 23.

The words ~in charge” in Article 4(2) lend some
support to the views expressed on the hypothetical
stipulation. The words, it is submitted, necessarily
involve an element of control. So that if the shipper does
the 1loading thereby depriving the carrier of control in
that respect, the -carrier cannot at that stage be said to
be in charge. oOne could alternatively look to Article 5(1)
which provides: #The carrier is liable for loss resulting
from 1loss or damage to the goods, as well as from delay in
delivery, if the occurrence which caused the loss, damage

or delay took place while the goods were in his charge as
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defined in Article 4, unless the carrier proves that he,
his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its
consequences.” Presumably proof of the shipper’s
partidipation would go some way towards discharging the
carrier’s burden of proof that he took all reasonable
measures, If both parties are at fault, the carrier has to
prove the amount of loss, damage or delay not attributable

to himself: Article 5(7).

As for the standard of responsibility under the
Hamburg ' Rules, the carrier must prove that #*he, his
servants or agents took all measures that could reasonably
be required to avoid the (cause of loss, damage or delay)
and its consequences” : Article 5(1). This represents a
significant change from the Hague/Hague-Visby Rules
position whereunder the carrier must treat the goods
*properly and carefully” and exercise ~due diligence” to
pProvide a seaworthy ship before and at the beginning of the
voyage, but may be excused for loss or damage caused by an
Yact, neglect or default ... in the navigation or in the
management of the ship*33 or by fire ~unless caused by
the actual fault or privity of the carrier.”3% But the
across-the-board standard of responsibility is not free of
difficulties. It is couched in somewhat ambiguous

language. It is not clear whether the phrase ”all measures
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that could reasonably be required” means that the carrier
has discharged his responsibility by proving that he took
reasonable care of the goods in accordance with a sound
system in the light of all knowledge which he had or ought
to have about the naﬁure of the goods. 1In other words, is
the test the same as that under the Hague/Hague-Visby
Rules? Or is the carrier bond to take all steps reasonable
to suit the weaknesses and idiosyncracies of a particular
cargo regardless of whether he knew or ought to have known
about the nature of the cargo? Annex II states: "It is the
common understanding that the 1liability of the carrier
under this Convention is based on the principle of presumed
fault or negligence.” Probably the presumption may be
displaced by the carrier proving .that he used all
reasonable means to ascertain the nature and
characteristics of the goods and that he adopted a sound
system based on that examination. If so, the test is the
same as that under the Hague/Hague-Visby Rules. Then there
is the question whether an independent contractor such as

that under_The Muncaster Castle can be treated as a servant

or agent of the carrier.3%
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5.3 ISSUANCE OF THE BILL OF LADING:36® IMPLICATIONS OF
THE REPRESENTATIONS THEREIN

5.3.1 contents to be Listed

Where the Hague or Hague-Visby Rules apply, the
carrier is obliged, on demand of the shipper,37 to issue
a bill of lading, as soon as he receives the goods into his
charge, showing, (a) the leading marks and, (b) the number
of packages or pieces, or the quantity, or weight, and (c)
the apparent order and condition of the goods unless there
are doubts about or no reasonable means of verifying these
particulars: Article 3(3). These particulars are not

contractual terms, but representations of fact: Compania

Naviera Vasconzada v. Churchill & Sim.>®

The 1list of particulars required under the Hamburg
Rules 1is much more exhaustive. Article 15(1) states that
the bill of lading must include, inter alia, the following

particulars:

(a) the general nature of the goods, the leading
marks necessary for identification of the goods, an express
statement, if applicable, as to the dangerous character of
the goods,3? the number of packages or pieces, and the

weight of the goods or their quantity otherwise expressed,
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all such particulars as furnished by the shipper. The
requirement that the *number of packages or pieces, and the
weight” of the goods be recorded appears unduly onerous;
the Hague/Hague-Visby Rules 6nly require the #“number or

weight” of the goods to be recorded.

(b) the apparent condition of the goods.

(c) the name and principal place of business of
the carrier. This particular would undoubtedly be of help

to the cargo owner in the event that 1litigation |is

required.

(d) the name of the shipper.

(e) the consignee if named by the shipper.

(f) the port of 1loading under the contract of
carriage by sea and the date on which the goods were taken

over by the carrier at the port of loading.4°

(g) the port of discharge under the contract of

carriage by sea.

(h) the number of originals of the bill of lading,

if more than one. The purpose is presumably to reduce the
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possibility of wmaritime fraud. For example, a holder of
two or more originals may Pledge them to different banks,
or sell the same goods represented therein to different

buyers. 41

(1) the place of issuance of the bill of lading.

(3) the signature of the carrier or a person

acting on his behalf.

(k) the freight to the extent payable by the
consignee or other indication the freight is payable by
him. By Article 16(4), a bill which does not state this or
the demurrage, if any, incurred at the port of loading
payable by the consignee is prima facie evidence that no
freight or such demurrage is payable by the consignee.
Proof to the contrary cannot be adduced by the carrier when
the bill has been transferred to a bona fide third party,
including a consignee, who acted in reliance on the absence

of any such indication.

(1) a statement that the carriage is subject to
the Rules.42

(m) the statement, if applicable, that the goods

shall or may be carried on deck. This is a part recitation
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of Article 9(2) which also provides that, in the absence of
the statement, the carrier has the burden of proving that
an agreement for carriage on deck has been entered into;
the carrier cannot invoke such an agreement, when it is not
recorded in the bill, against a third party, including a
consignee, who has acquired the bill of lading in good
faith. By contrast to (k), it seems that the third party
need not have acted in reliance on the absence of the
statement; he may presume that the goods are carried under

deck unless otherwise stated.

(n) the date or the period of delivery of the
goods at the port of discharge if expressly agreed upon

between the parties; and

(0) any increased limit or 1limits of liability

where agreed. This is a repetition of Article 6(4).

The Hamburg Rules preserve the right of the carrier,
as under the Hague/Hague-Visby Rules, not to state the
requisite details on grounds of suspicion or knowledge that
the details provided by the shipper are inaccurate, or in
the absence of reasonable means of verification - but add
that an explanatory reservation must be stated in the bill:
Article 16(1). Article 16(2) states that if the bill of

lading does not note the apparent condition of the goods,
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the goods are deemed to be in apparent good condition;.this
is presumably fo be read subject to Article 16(1). The
Hague/Hague-Visby Rules have no corresponding provision but
in practice, bills of lading state that goods are received
(or shipped, as the case may be) in apparent good order and
condition unless otherwise indicated. 1In respect of bills
that do not so provide, the carrier will not be estopped
from showing that the goods were originally damaged; in
fact, the 1lack of reference to the cargo’s condition is of

no evidential value whatsoever: Niclos & Co, v, SS., Isla
de Panay.*?

It may be said that the duty to record the
numerous details listed in the Hamburg Rules is
commercially undesirable, and that compliance will entail
burdensome documentation as well as unnecessary expense and
delay. The carrier will have to state the requisite
details regardless of whether the shipper so demands; he is
only excused in the limited circumstances under Article
16(1), as mentioned above. An interesting qﬁestion in this
connection is whether a carrier can be said to have no
reasonable means of checking the goods in a container
stuffed and sealed by the shipper where the bill of lading
entitles the carrier to inspect the contents of the
container.432 It is thought that such a bill precludes

the carrier from denying that he had no reasonable means of
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checking the goods. But what if the carrier does not state
the details as required? Only in respect of (b), (k) and
(m) will the carrier be penalised (and even then, in a
limited way) if he fails to do so. One could conclude that
the word ”must” in Article 15(1) is in the main deceptive

or illusory.

5.3.2 The Implications of Representations in the Bill of
Lading

The description of the goods and other related
" statements in a bill of lading may comprise prima facie or
conclusive evidence as against the carrier or it may give

rise to an action in tort or under the Misrepresentation

Article 3(4) of the Hague/Hague-Visby Rules
provides that the bill of lading “shall be prima facie
evidence of the receipt by the carrier of the goods as
therein described in accordanqe with 3(a), (b) and (c).*
The common law and the Harter Act, g.4, are to the same
effect. So too are the Hamburg Rules: Article 16(3) (a).
The foregoing applies in relation to the shipper; but a
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bill of lading in the hands of an indorsee may be
conclusive evidence of the goods having been received or

shipped as described therein.
(b) o siv

The common law position is as laid down by
Greer L.J. in Silver v. Ocean 55.%%: #The elements
necessary to create an estoppel are three. There must be
(1) a statement of fact, (2) relied upon by the person
alleging estoppel, and (3) he must have acted on the

representations to his detriment.~

The statement must be clear, otherwise
estoppel will not arise. Thus, where the bill of lading
contains the statement #“weight and quantity unknown,* no

estoppel arises in respect of these particulars; the burden

©of proof rests on the plaintiff: New Chinese Co. v. Ocean
88,43 In canadian and Dominion Sugar Co, Ltd. v,
Canadian National Ss. ILtd.,%® a bill of lading stated
that the cargo of sugar was “received in apparent good
order and condition” but contained in the margin a stamped
endorsement that it was #gigned under guarantee to produce
ship’s clean receipt.” The sugar, which had been in the
wharf for some time, had been damaged and the ship’s

receipt stated ~many bags stained, torn and resown.” The
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Privy Council held that the shipowners were not estopped
from proving the condition of the cargo before being taken
into their charge. Lord Wright observed:47 #If the
statement at the head of the bill, ”Received in apparent
good order and condition,” had stood by itself, the bill
would have been a *clean” bill of lading .... But the bill
did in fact Aon its face contain the qualifying words,
#Signed under guarantee to produce ship’s clean receipt”:
that was a stamped clause clear and obvious on the face of
the document, and reasonably conveying to any businessman
that if the ship’s receipt was not clean the statement in
the bill of lading as to apparent order and condition could

not be taken to be unqualified.”

In The Skarp, a “clean” bill was issued
qualified by the words “condition unknown.# Langton J.
held: #One must 1look at it as a matter of construction.
What would those words in a bill of 1lading convey to
anybody who read them? What ... would “shipped in good
order and condition* followed by “condition unknown”
convey? Speaking for myself, they would have conveyed
nothing, »48 Similar to the type of representations
discussed above are ~said to contain” and “shipper’s load
or count” statements. In A:g_g1_nglgn_x;_ﬁginﬂig_ﬁ&ggm
Nagivation, 49 bills of 1lading were issued which
acknowledged receipt of 100,652 bags of rice. The weight
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of the cargo was stated under the headings ~Particulars
declared by Shipper” and #Said to weigh.~ The Privy
Council held that only the notation pertaining to the
number of bags shipped was of evidential value; the bills

were not even prima facje evidence of the weight shipped.

' The American courts adopt a different
approach.  In Pettinos v. American Export Lines,®° the
court held that, notwithstanding the clause *Particulars
declared by shipper,# the statement of the cargo’s weight
afforded bprima facie evidence against the carrier in favour
of the consignees. In Spanish American Skin Co. v. MS.
Fernqulf,l the bill of lading bore the notation “Gross -
Tare - Nett 6.8.2.8.7 and ~Shipper’s weight - Ship not
responsible for weight, quality or condition of contents.”
It also acknowledged receipt of sixty packages. Sixty
packages were discharged but there was discovered a
substantial weight discrepancy. The Court of Appeal held
that the bill was prima facie evidence of receipt by the
carrier of both the number and weight of the goods as
stated. The ratio decidendi behind these cases were
considered and followed in relation to container bills in
The American Astronaut, a Singapore case decided according
to American law; Choor Singh J. stated:>? #In the present
case, it will be seen from the bill of lading, that on the

face of it, there are two contradictory statements. First,
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the number and the weight of the cartons of toilet soap are
stated. Secondly, this statement is qualified by the
notation ~ghipper’s 1load or count” and ”“shipper’s load,
stowage and count.” In my judgment, if a carrier doubts a
statement of the shipper, he should not inscribe on the
bill of 1lading the statement he doubts. Such phrases as
#shipper’s 1load and count” are a form of non-responsibility
clause and are contrary to s.3(8) of the (American Carriage
Of Goods by Sea Act 1936) because they relieve the carrier
«+. from 1liability under the Act .... It was submitted by
counsel for the defendants that the phrase “shipper’s load,
stowage and count® used in reference to containers, is a
proper form of qualification where the carrier cannot
verify the contents of a container packed and sealed by the
shipper. I was unable to accept this submission. A
carrier is under no obligation to “state or show in the
bill of 1lading any marks, number, quantity or weight ...
which he has no reasonable means of checking.” See
8.3(3) (c) of the United States Carriage of Goods by Sea Act
1936.%

The English view that #said to contain” and
other such 1like statements are not even prima facie
evidence is difficult to square with the fact that such
statements suffice for determination of liability

purposes. 33 As regards Article 3(3) under which the
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carrier is to issue a bill of lading and describe the goods
only #“on demand of the shipper, does the word ”“demand#
means an express demand? The Privy Council has held that
the carrier is not obliged to issue a bill of lading (Vita
Food Products v. Unus Shipping Co.)°% or to describe the
goods at all (Canadian and Dominion Sygaxr Co ILtd v,

Canadian National SS. Ltd.)5% unless the shipper so
demands. Interestingly, in a Canadian case, Patagonier v.

EEQBI__Q__IBQ;gg,ss the court held that “the mere fact of
signing was sufficient evidence that the bill of lading was
demanded.~” It is worth noting that although the American
‘courts treat ~shipper’s 1load or count” and the such like
statements as if they were non-existent so that the
particulars of the goods as stated stand alone, they treat
the particulars, even when the bill has been transferred to
a third party, as prima facie evidence - not conclusive

evidence.

In regard to the requirement of reliance, it
normally suffices if the holder of a bill of lading takes
up the bill in reliance of a statement therein which is
commonly relied upon.56 - Thus, in Silver V. Qcean SS.
€9., Scrutton L.J. said “the mercantile importance of clean
bills is so obvious and important that I think the fact the
(the indorsee) took the bill which is in fact clean,
without objection, is quite sufficient evidence that he

165



relied on it.»57 It is to be noted that estoppel
operates in favour of a bone fide indorsee even though the
statement has been induced by the shipper’s fraud: Evans v.

Hebster & Brothers Ltd.>®

As for estoppel by statute, the Bills of
Lading Act 1855, g.3 estops the master or other signatory
of a bill from denying representations therein regarding
quantity as against a bona fide consignee or indorsee for

valuable consideration.

The Hague-Visby Rules retain Article 3(4) of
the Hague Rules (statements regarding 1leading marks,
quantity, and apparent order and condition being prima
facie proof) but add a second sentence bringing about a
change of great significance: »However, proof to the
contrary shall not be admissible when the bill of lading
has been transferred to a a third party acting in good
faith.» As Scrutton points out, unlike the common law or
the position under the 1855 Act, “the Rule imposes no
requirement that the transfer shall be for value. Nor,
indeed, does it prescribe that the transferee shall have
relied on the statements in the bill when accepting the

transfer.~59
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In the United States, Article 3(4) ‘of the
Hague Rules is supplemented by §,22 of the Pomerene Act
which provides that #if a bill of lading has been issued by
a carrier or on his beﬁalf by an agent or employee the
scope of whose actual or apparent authority includes the
receiving of goods and issuing bills of lading therefor for
transportation in commerce among the several Sates and with
foreign nations, the carrier shall be liable to (a) the
owner of the goods covered by a straight bill subject to
existing right of stoppage in transitu or (b) the holder of
an order bill, who has given value in good faith, relying
upon the description therein of the goods, or upon the
shipment being made upon the date therein shown, for
damages caused by the nonreceipt by the carrier of all or
part of the goods upon or prior to the date therein shown,
or their failure to correspondence with the description
thereof in the bill at the time of its issue.” The
provision differs from the British 1855 Act in that
liability attaches to the carrier personally. It differs
from the Hague-Visby Rules in that it is free of the
restrictions appertaining to the application of the latter
~ class of goods, type of voyage, and place of issuance of
the bill.60 It 1is applicable to all bills of lading for
inter-state and international commercial carriage. Aalso,
the estoppel effect is not confined to representations (a),

(b), and (c) of the Rules. It extends to shipment dates
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and:- any description of the goods so0 1long as there is
reliance and consideration on the part of the third party
holder who must have acted in good faith; but these
requirements do not apply to the owner of goods covered by
a non-negotiable bill. Under the Hamburg Rules, when the
details required to be stated are stated sans a permitted
reservation in virtue of Article 16(1), #proof to the
contrary by the carrier is not admissible if the bill of
lading has been transferred to a third party, including a
consignee, who in good faith has acted in reliance on the

description of the goods therein¥: Article 16(3)(b).

(c) Actions in Tort for Misrepresentation®!

An indorsee who has suffered loss in reliance
on a misrepresentation in a bill of lading may sue the
carrier in tort at common law but, by reason of Grant v.
uﬂ:ﬂﬁlrsz may not succeed if the misrepresentation
pertains to the quantity of goods shipped. It may be that
the: indorsee can seek recourse under the Misrepresentation
Act 1967, g.2(1). Scrutton criticises the proposition as

unsound: #The Bills of Lading Act does not create a new

contract between the shipowner and the holder, but rather
brings about a species of statutory assignment of the
original agreement between the shipper and shipowner. This

is not the kind of . transaction to which the
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Misrepresentation Act is  directed.#63 If the

plaintiff-indorsee is able to sue under the 1967 Act, the
defendant has the burden of proving that he had reasonable
grounds for believing the facts represented to be true at
the time he made them. At common law, it is the plaintiff
who has the burden of proving negligence (Hedley Byrne V.
ﬂsll§:)64 or fraud or recklessness on the part of the

representor.

5.3.3 Usual Representations

(a) oQuantity

At common law, a representation as to the
quantity of goods shipped is only prima facie evidence even
when the bill of 1lading has been transferred to a third
party. In Grant v, Norway,®> the shipowners were sued by
the indorsees of a bill of 1lading for the recovery of
advances made on the bill’s representations that twelve
Sales of silk had been shipped on board at Calcutta. The
goods were in fact never shipped. Jervis C.J. held®®
*.+. it is generally known that the master derives (no
authority for issuing bills for goods not shipped) from his
position as master, the case may be considered as if the
party taking the bill of lading had notice of an express
limitation of the authority; and, in that case,
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undoubtedly, he could not claim to bind the owner by a bill
of lading signed, when the goods therein mentioned were

never shipped.~

The decision is open to . criticism. It is
doubtful if it is not within the scope of a master’s
employment and authority to issue bills of lading stating
the quantity of goods shipped. Accordingly, the rule would
seem to be an anomalous exception to the decision in Lloyd
¥. Grace, Smith & ¢0.57 that a principal is liable for
the fraud of his 'agent acting within the scope of his
authority, whether the fraud is committed for the benefit
of the principal or agent. Also, as Scrutton puts it, ~a
pPerson making payments against tender of the bill relies
just. as much, if not more, on the representations as to
quantity as he does on the representations as to good order

and condition,~68

Fortunately, the decision can be said to be of
limited application. First, the Bills of Lading Act 1855,
8.3, provides that every bill of lading in the hands of a
consignee or indorsee for valuable consideration shall be
conclusive evidence of shipment as against the master or
other person signing the bill - though not the c¢arrier.
The master or other signer of the bill can only escape

liability (1) where the holder took up the bill with actual
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notice that the goods had not in fact been shipped, or (2)
the representation was not attributable to the signer’s
fault but was occasioned wholly by fraud of the shipper, or
of the holder, or some 6ther person under whom the holder
claims.5° Second, the carrier can only rebut the
representation as to quantity by adducing very satisfactory
evidence.  In Hain SS. Co. v. Herdman & MacDougall,’® the
House of Lords held that proof of extreme probability of
the goods having been removed during transit was not
sufficient. Third, a ~conclusive evidence of quantity”
clause may by agreement be inserted in the bill; this seems
to - be common practice in the timber trade.’l 1In most
instances though, the question is whether the shipper will
take the trouble to insist on such a clause. Even if he
does, bills of lading are essentially standard form
contracts of adhesion and shippers usually have no
alternative between accepting a bill as it is or doing
withput the services of the carrier. Fourth, the master or
signer might himself be 1liable for breach of an implied
warranty of authority: yLQ_;B@gngimngrs__x;__snshzis-72
Fifth, recent cases have made it clear that the rule does
not cover a misrepresentation that the goods are shipped
under deck (The Nea Tvhi)’3 or a misrepresentation
concerning the date of shipment (Ing__ggggi__grggn).74
8ixth, where the Hague-Visby Rules ;pply, the rule is of no

application: Article 3(4).
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(b)  Apparent order and Condition

The common law position is as follows: if the
bill of 1lading represents that the goods were “shipped in
apparent good order and condition,” the carrier is estopped
from denying, as against a bona fide indorsee for
consideration who relied on the representation, that the
goods were not in such a condition when shipped: Compania
Naviera Vasconzada v. Churchill and Sim.’®  Under the
Hague-Visby Rules, there is no requirement that there be
consideration and reliance.’® The words #~shipped in
apparent good order and condition” mean ¥so far as met the
eéye, and externally (the goods) were placed in good order
on board”: The Peter der Grosse.’’ Put another way, the
representation will bind the carrier only as to defects
which meet the eye on a reasonable inspection: The
Athelviscount.’® As a recent American case, Recumar v,
Dnnn__Azghig,79 makes clear, the representation when used
in relation to containerized goods refers to the container

only.

Sometimes the bill provides its own definition
of ~Yapparent good order and condition.” In Tokyo Marine &

Fire Insurance cCo. Ltd, v, Retla §S. ¢o.,%% a cargo of

metal piping was shipped in a wet and rusty condition. A

Clean bill was nonetheless issued. It stated that
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#apparent good order and condition ... does not mean that
the goods, when received, were free of visible rust or
moisture.~ The American Court of Appeal held that the
consignee as an experienced importer of iron and steel
products could not reasonably have considered the qualified
statement as an affirmative representation that the goods
were free from rust or moisture. It has been said that
fthere appears to be no reason why these clauses should not
be valid: and they do not appear to offend the Hague Visby
Rules.~81 This interpretation is ostensibly correct on a
strict interpretation of the Rules; but it could hardly
have been the intent of the Rules to prescribe on the one
hand that certain particulars should be stated on demand of
the shipper and allow, on the other hand, the evidential
value of these particulars to be diminished by definitiqns
antonymous and reprehensible. Perhaps the Rules could have
included a definition of #apparent order and condition,” or
& provision that the required particulars are to be
construed according to their natural meaning. After all,
the Rules do define the words, ¥“carrier,” “contract of

carriage,” ~#goods,” and so on.

(c¢) Leading Marks

At common law, representations as to leading

marks in a bill of 1lading do not constitute conclusive
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evidence even when the bill has been transferred unless the
marks are materially indicative of the commercial nature of
the goods. In Parsons V. New Zealand Shipping Co,,®2
frozen carcasses of lamb were shipped. The bills of lading
described the cargo as ¥622 X, 608 carcasses. 488 X, 226
carcasses.” At the port of discharge, some of the
carcasses were found to be marked 522 X and others 388 X.
The Court of Appeal held that the shipowners were not
estopped from proving an error in description, and that the
cargo delivered was that which was shipped. Romer L.J.
observed:33 w~guppose, by way of example, a bill of lading
was dealing with five parcels of goods of the same size,
quality, and value, and, after describing these goods
acocurately, it proceeded to state that the parcels were
numbered consecutively one to five. Could a purchaser
refuse to accept delivery of one or two of the parcels, and
hold the signer of the bill of lading estopped ... because
it turned out that two out of the five which should have
been respectively marked figure 3 and figure 4 were both
marked figure 4? It appears to me that he could not ....”
Under the Hague-Visby Rules, ~“the leading marks necessary
for identification of the goods” when expressed in a bill
cannot be rebutted when the bill has been transferred to a

bona fide third party : Article 3(4).
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(d) Qualjty Marks

The Hague/Hague-Visby and Hamburg Rules make
no mention of gquality marks. The common law position is
that the master has no authority to bind the carrier by
inserting statements in a bill of lading indicating the
quality of the goods. In Cox V. B;ggg,84 the bill
erroneously described the cargo of Jjute as of a better
quality than it actually was. The indorsees claimed the
difference in value. Lord Esher M.R. held:%®> ~That the
captain has authority to bind his owners with regard to the
weight, condition, and value of the goods under certain
circumstances may be true; but it appears to me absurd to
contend that persons are entitled to assume that he, though
his owners really gave him no such authority, can estimate
and determine and state on the bill of lading so as to bind
his owners the particular mercantile quality of the goods
ceee To ascertain such matters is obviously quite outside

the scope the functions and capacities of a ship’s captain

..'..'

(e)  Under-deck carriage

The Hague and Hague-Visby Rules make no
mention of the evidential implications of representations

that the goods are carried under deck; the position under
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the Hamburg Rules has already been noted.86 The common
law position is as stated in Ihg__ugg_lhgi.87 In that
case, the charterers and their agents were authorized to
sign bills of 1lading on behalf of the shipowners. The
charterers’ agents signed bills stating that the goods were
shipped under deck which was in fact not true. Rainwater
subsequently damaged the goods as a result of the stowage
on deck. The indorsee of the bills sued the shipowners who
argued that the agents had no authority to sign bills
inconsistent with known facts. Sheen J. held that although
the agents had no actual authority to sign such bills, the
shipowners were 1liable because the agents had ostensible
authority to do so. g;gn;_yL_ug:nggea was not followed
for two reasons. First, although the shipper could
ascertain whether the goods had been shipped, he was not in
a position to know where the goods were stowed. If he
could not have known, he had a right to endorse or transfer
the bill. Second, Sheen J. felt that it was more
reasonable that the shipowners, who had put trust in the
charterers to the extent of authorising them and their
agents to issue and sign bills, should bear the loss rather

than the totally innocent indorsee.
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(f) Date of Shipment®°

Misdating renders the carrier 1liable to the
kona fide indorsee for consideration who placed reliance on
the date of the bill of 1lading, and suffered loss as a
consequence. In Ihg__sgggi_g;gyn,9° the contract of sale
provided that the bills of lading were to be dated on the
day of shipment. The deadline was 15 July. Five bills,
all dated 15 July, were issued by the carrier’s agents.
Loading was in fact only completed on 24 July; this was so
noted in the surveyors’ certificate. The indorsees did not
know that the bills were falsely dated when accepting
them. Sheen J. held that if the agents had authority to
sign bills on behalf of the carrier, they must have had
authority to date the bills. The learned judge further
held: 91 #I can see no reason for extending Grant v,
Norway®? to protect shipowners from liability for the
errors of their duly appointed agents. It cannot be said
that the nature and 1limitations of the agents’ authority
are known to exclude authority to insert the date on the
grounds that the ascertainment of the correct date is
obviously quite outside the scope of the functions or
capacities of those agents.” If the master signs the bill
without_ verifying the date as inserted by another and the

carrier is held 1iable to an indorsee, he may have to

indemnify the carrier: Stumore, Weston & Co. v. Breen.>3
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A stipulation as to the time of shipment forms

part of the description of the goods and is an implied

condition by statute (Sale of Goods Act 1979, g.13) and at
common law (Finlay v. N.V. Kwik Hoo Tong).232  The

condition is a condition precedent and a false date of

shipment, whether fraudulent or not, entitles the c.i.f.
buyer to reject the goods and claim damages for breach of

contract: pAshmore & Son V. ggx.94 The buyer’s right to

reject the goods is distinct from his right to reject the

documents. In Kwei Tek Chao v. British Traders apd
Shippers 1td.%5 the sellers agreed to sell the chemical

| Rongalite to buyers c.i.f. Hong Kong. The shipment was to
be on or before 31 October. Unknown to the sellers, the
goods were loaded after that date; the date of shipment was
falsified by some person with the knowledge of the
shipowners’ agents to show shipment on 31 October. The
goods arrived on 17 November and the buyers took delivery.
Later the buyers learnt of thé misdating and sued for
damages. The sellers argued that any breach was waived by
the buyers’ acceptance of the goods. Devlin J., however,
held:%6¢ wrhere isg not, in my Jjudgment, one right to
reject; there are two rights to reject ---. If there is a
late shipment, as there was in this case, the date of the
shipment being part of the description of the goods, the
seller has not put on board goods which conform to the

contract description, and therefore he has broken that
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obligation. He has also made it impossible to send forward
a bill of lading which at once conforms with the contract
and states accurately the date of shipment. Thus the same

act can cause two breaches to two independent obligations.*

But where the buyer knew or ought to have
known of the falsification and nonetheless accepted the
bill of 1lading, he cannot later seek to exercise his right
to reject the document. In Panchaud Freres S.A. V.
Etablissements General Grain Co.,%7 the seller agreed to
sell Brazilian maize c.i.f. Antwerp, shipment to be July 31
at latest. The goods were loaded at a later date but the
bill of 1lading was falsified to show shipment on July 31.
The certificate of quantity, forming part of the shipping
documents, bore the remark ~loaded on August 10 to 12,
1965.~ The shipping documents were taken up and paid for
by the buyers. Later, the buyers complained about the
false date of shipment. Lord Denning M.R. hela:%8 wpy
taking up the documents and paying for them, they are
precluded afterwards from complaining of the late shipment
or of a defect in the bill of lading.” The underlying
reason is that *all documents forming part of the shipping

documents have to be read together.'99
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Where payment of the goods is arranged under a
letter of credit, the bank is not obliged to pay the
beneficiary if it has positive proof that a fraud (say, a
false date of shipment in the bill of lading) has been
perpetrated and that the beneficiary is aware of the fraud;
it must however pay if the evidence before it shows that

the fraud was unbeknownst to the beneficiary: United city

Mexchants Ltd. v. Royal Bank of Scotland.?°.
5.4  INDEMNITIES

Occasionally the carrier is offered an indemnity by
the shipper as an inducement to issue a clean bill of
lading. If the carrier does so, knowing that the clean
bill could not possibly reflect the true situation, the
indemnify will be unenforceable because of fraud. In Brown
Jenkinson & cCo. Ltd.v. Percy Dalton Ltd.,19 the shippers
undertook to indemnify the shipowners for any loss
sustained through the issuance of a clean bill, The
shipowners agreed despite the fact the the tally clerk had
described . the cargo as old and frail. Pearce L.J.
he1d:102  w(mpe practice of issuing indemnities is
convenient where it is wused with conscience and
circumspection, but it has perils if it is used with laxity
and recklessness. In trivial matters and in cases of hona

fide dispute where the difficulty of ascertaining the
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correct state of affairs is out of proportion to its
importance, no doubt the practice is useful. But here the
plaintiffs went outside those reasonable limits.* Morris
L.J. held:103 w~there may perhaps be some circumstances in
which indemnities can properly be given. Thus, if a
shipowner thinks he has detected some faulty condition in
regard to goods to be taken on board, he may be assured by
the shipper that he is entirely mistaken: if he is so
persuaded by the shipper, it may be that he could honestly
issue a clean bill of lading while taking an indemnity in
case it was later shown that there had, in fact, been some
faulty condition. Each case must depend on its

circumstances.#

In Sge Hai Tong Bank v. Rambler Cvcle Co. Ltd.,!%%

the carrier delivered a cargo of bicycle parts to the
buyers without the bills of lading being produced. The
bills of 1lading were with the Bank of China and were not
released to the buyers because of non-payment. The buyers
induced the carrier to deliver the goods on an indemnity
provided by themselves in conjunction with the Sze Hai Tong
Bank. The Privy Council held that although the carrier was
liable to the sellers for breach of contract and
conversion, the carrier was still entitled to be
indemnifiead. By way of comment, had the carrier been aware

that the buyers wera not the true owners, the indemnity

181



would have been considered invalid. It may be that the
courts are generally more willing to enforce an indemnity
in this sort of situation since the vessel may well arrive
at the port of discharge before the bill of lading reaches
the consignee, or the bill of lading may have been lost,

stolen or destroyed.

A trifle doubtful is the decision in a recent
Canadian case, Canficorp v. Cormorant Bulk-Carriers,?®®
where a cargo of abestos was shipped form Quebec to Kuwait
in transit for Iraq. At the time of lading, the Kuwaiti
authorities had imposed certain regulations for transit
cargo which would cause considerable delay. The shipper,
by way of an indemnity, persuaded the carrier to issue a
bill of 1lading to the effect that the cargo on board was
bound for Kuwait and not in transit. It was held that the
indemnity was enforceable:10% ~The indemnity was given so
a8 to facilitate carriage of the goods from Canada to
Kuwait ang as part of an overall strategy agreed to by the
parties ---, The parties evidently hoped that entry of the
goods into Kuwait and payment of customs duties there would
enable them to be treated as Kuwaiti goods ---. Having
regard to these circumstances, I cannot see how the
covenant can be condemned as illegal.” Although it was
known that the carrier was aware that the cargo was

actually transit cargo, the court was satisfied that “no
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false representation was made in the bill of lading. Nor
was there evidence that the strategy agreed upon to secure
discharge of the cargo in Kuwait involved commission of a

criminal offence against the laws of that country.'106

5.5  SEAWORTHINESS

5.5.1. The Meaning of Seaworthiness

At common law and under the Rules, seaworthiness
connotes that the ship with her crew and equipment are able

to withstand the ordinary perils of the sea;1°7 these

aspects are presently considered.

At common law, the shipowner has an absolute
obligation - in the absence of express stipulation - to
provide a seaworthy ship not only at the beginning of the
voyage but also at each intermediary stage, for example,
where the cargo loaded at the first port lies waiting at an
intermediary port for other cargo to be loaded: McFaden v.
Blue star ripe.199 This is commonly referred to as the
doctrine of stages. By absolute obligation is meant that

the shipowner must not only have done all that could
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reasonably be expected of him but the ship he provides must
in fact be seaworthy; he is not absolved even if the defect
is latent: The Glenfruin.l1° This does not however
entail the ship having the best or most up to date
equipment; it suffices if the ship is capable of
withstanding the ordinary incidents of the voyage: Virginia

Caxoline v, Norfolk & North American §s.!l?

5.5.3. Under the Hague/Hague-Visby Rules: Due Diligence
Before and at the Beginning of the Vovage

Where the Carrjage of Goods by Sea Act 1971 applies,

the absolute obligation at common law to provide a
seaworthy ship is abrogated: g,3. It is replaced by a need
to exercise due diligence, before and at the beginning of
the voyage, to make the ship to be used seaworthy. The

position is the same under the Hague Rules: Article 3(1).

#Before and at the beginning of the voyage* covers
the period from at least the beginning of loading until the

vessel starts on her contractual voyage, but does not cover
an  intermediary stage: Maxine Footwear v. Canadian

Government Merchant Marine Itd,}'? There is no doctrine
of stages. In Leesh River Tea v, British India S.N., The
Chyebassa, 113 goods were carried from Calcutta to
Rotterdam subject to the Hague Rules. The ship was
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seaworthy at Calcutta when it set sail. At Port Sudan, a
storm valve cover plate was pilfered rendering the ship
unseaworthy. The goods were damaged as a result of the
pilferage. The Court of Appeal held that for the purposes
of -the rules, the ship was seaworthy. Where the voyage
consists of bunkering stages, it suffices if the vessel
sails from her first port with adequate fuel for the first
bunkering stage; if subsequent bunkering arrangements are

not made, the carrier may be exonerated under Article

4(2) (a): The Makedonia.ll4

#Due diligence” means “doing everything reasonable,
not everything possible. The term is practically synonymous
with reasonable or ordinary care.” This was so held in The
Hamildoc!l> by the Quebec cCourt of Appeal. In Union of
India v, NV Reederii Amsterdam, The Amstelslot,l® the
House of Lords was of the opinion that the standard

required was the same as the common law duty of care.

Whether or not due diligence has been exercised is a
question of fact. In Armadora Aristomenis v,
Isbrandtsen,?l? an American case, water leaked from a
valve flange which had been visually inspected. It was
held that due diligence had been exercised. In The
Zarembo,118 it yas clear that the ship was unseaworthy at

the time of sailing for its plating was badly worn. The
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American Court of Appeal held that due diligence had been
exercised because there had been a number of tests and
inspections although they failed to reveal the defect. 1In
The Amstelslot,l19 on similar facts, the House of Lords
held 1likewige. In Guan Bee & Co. v, Palembang
Shipping,129 a singapore case, a cargo of copra was

damaged due to defects in the ship’s scupper pipes. The
ship’s engineer had visually inspected the pipes, using a
torch. He did not handle or examine them at close quarters
because they were high in the hold and out of reach.

Buttrose J. held that due diligence had not been exercised.

The first three cases are not irreconcilable with
the fourth: what is required is clearly more than a
perfunctory or casual examination. Where damage of a
certain type has been suffered before, the carrier has to
exercise a greater degree of diligence. Thus, in the
American case The Hedderheim,'?! it was held that a
shipowner’s previous difficulties with furnaces as well as
condenser and boiler tubes ought to have alerted him to the
necessity of exercising a greater degree of diligence. The
degree of diligence required at any given time must be
judged by contemporary standards and in the light of the

carrier’s knowledge at that time: The Australia star.l?2
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The carrier’s obligation to make the ship seaworthy,
at least insofar as repair work is concerned, extends to

his servants or agents as well as independent contractors.

In Riverstone Meat Co. Ltd. v. Lancashire Shipping Co., The
Muncaster castle,123 a fitter of the ship repairers

negligently refixed some inspection covers as a result of
which the plaintiff’/s goods were damaged. The House of
Lords found the shipowners responsible. One could say that
a situation where the shipowner is answerable for the work
of his servants or agents but not so when the work is
delegated to an independent contractor would be
undesirable; otherwise the shipowner could always relieve
himself of responsibility by recourse to independent
contractors, But the House\of Lords did not stop there.
It held that it made no difference even if the shipowners
delegated the work to an independent contractor because it
called for technical or special knowledge or experience.
In the words of Viscount Simonds, “no other solution is
pPossible than to say that the shipowners’ obligation of due
diligence demands due diligence in the work of repair by
whosoever it may be done.”124 1t is respectfully thought
that the view of Willmer L.J. is to be preferred: *There
may well be cases in which the employment of an independent
contractor can be regarded as a delegation of the carrier’s
duty to exercise reasonable care e.g. where the task to be

performed is something falling within the carrier’s own
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ordinary business as a carrier. Where the work to be done
is of a specialized nature, outside the course of the
carrier’s ordinary business, it seems to me quite unreal to
say that the carrier is delegating his duty to exercise due
diligence; on the contrary, the very fact of employing a
skilled and competent contractor may amount of itself to a
performance of the duty. The question must be one of fact,

depending on the nature of the work to be performed.'lzs

Three points may be noted here. First, Willmer
L.J.’s view is rightly based on the assumption that it is
difficult, perhaps impossible, for a carrier to exercise
real control over the work of an indepeﬁdent contractor
when the work is of a specialized nature. Second, in the
gestation period of the Hague-Visby Rules, it was proposed
to introduce an amendment based on Willmer L.J.’s view.
The proposal, though it gained initial support, was heavily
defeated at the committee stage.l2® Third, the House of
Lords decision is, it is respectfully submitted, a step
back 1in the direction of the common law position where the
only question that matters is whether the ship is seaworthy
or unseaworthy. This is untenable for the common law rule
¥was no doubt well adapted to more simple days when ships
were not very complicated wooden structures of a few
hundred tons, but in modern times, when ships are

complicated steel structures full of complex machinery, the
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old unqualified rule impose(s) too serious an obligation
o the new Acts have intended to emphasise the
specialization which has developed in modern times ... and

limit the carrier’s obligation to due diligence ... w127

At any rate, where a shipowner has a new ship built
for him, he is not liable for the shipbuilders’ lack of due
diligence unless the builders are not reputable and he has
failed to adopt all reasonable precautions - such as
requiring the builders to satisfy a recognised
classification society (for instance, Lloyd’s Register) and
engaging competent advisers and inspectors: Angliss v. P, &
0,128 The same applies to a charterer and purchaser. In
that case, Wright J. held:12°9 #The carrier may not be the
owner of the ship, but merely the charterer; he may not
have contracted for the building of the ship, but merely
have purchased her, possibly years after she has been
built. In the two latter cases the builders and their men
cannot possibly be deemed to have been the agents or
servants of the carrier and it is illogical that the should
be such difference in the carrier’s obligations merely
because he has bought the ship by the method of contracting

with the builders to build it for him.”
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5.5.4 Aspects of Seaworthiness/article 3(1)

Article 3(1) of the Hague and Hagque-Visby Rules
provides: #»The carrier shall be bound before and at the

beginning of the voyage to exercise due diligence to -

(a) Make the ship Seaworthy

This requires only that the ship be fit in
design and structurally capable of withstanding the
ordinary incidents of the voyage. As 1long as the
requirement is satisfied, the ship is not rendered
unseaworthy merely because she has to be lightened at some
stage of the voyage. In The Aguacharm,l3% the master
negligently allowed more coal to be loaded then the vessel
could carry through the Panama Canal. Part of the cargo
had to be discharged into another vessel and re-loaded
after the canal transit. The Court of Appeal held that the
ship was seaworthy. Lord Denning M.R. stated:131 »1t may
be that she had to be lightened to pass through the Panama
Canal. but that did not make her unfit ... there is no case
in which a ship has been held to be unseaworthy merely
because she has to lighten in order to get into port. So
also if she has to 1lighten to get through the canal.”
Griffiths L.J. stated:132 w~The reason why she could not

enter the Panama Canal was not because she was unsuitable
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to carry a cargo of coal but because the master had loaded
the cocal so that the Aquacharm was down by the head when
she arrived at the canal, and possibly had loaded too much
coal. Agquacharm was delayed because of bad stowage; not

because she was unseaworthy.”
(b) ope i

In ascertaining the suitability of the crew,
reliance on certificates of competence will not necessarily
be enough (The Farrandoc);!33 the shipowner would be
well-advised to set up interviews and make inquiries from
previous employers (Ing__ggggggnig).134 The crew must be
sufficient in number: astos ippi v -
Petroleun. 135 If the crew cannot be expected to have
special knowledge about certain aspects of the ship, the
shipowner must issue the appropriate instructions. 1In
Standard o0i)l v. clap Line,3% it was held that because
the shipowner had not given the master certain instructions
as to stability, given by the shipbuilders, due diligence

had not been exercised to make the ship seaworthy.
The ship must be equipped or supplied with

such navigational equipment as would enable her to

withstand the ordinary incidents of the voyage. Thus,
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although Loran and radar may be necessary for sailing
through canals and inland waterways, the ship need not be
s0o equipped for a sea voyage (Ihg_;;igh_gg;ggg);137 but a
ship is unseawvorthy when a container, part of its

equipment, and liable to break loose, remains on board (The

Red Jacket).138

In The Good Friend,!3? a cargo of soya bean

meal was shipped at Ontario on board the defendants’ vessel
for carriage to Havana. In Havana, the cargo was not
allowed to be discharged due to insect infestation. The
Plaintiffs successfully contended that the infestation did
not originate from their cargo. Staughton J. held that it
was distinctly more probable that there was infestation on
board the vessel before 1loading began, and that the
condition of the vessel constituted a major obstacle to the
completion of the contractual voyage. The vessel, stated

the learned judge, was therefore unseaworthy.
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5.5.5 The Burden of Proof as to Seaworthiness

Article 4(1) of the Hague/Hague-Visby Rules
provides: ~Neither the carrier nor the ship shall be liable
for loss or damage arising or resulting from
unseaworthiness unless caused by want of due diligence on
the part of the carrier to make the ship seaworthy ... in
accordance with provisions of paragraph 1 of Article III.
Whenever loss or damage has resulted from unseaworthiness
the burden of proving the exercise of due diligence shall
be on the carrier or other person claiming exemption under

this article.~

The plaintiff must first make out a prima facie case
of unseaworthiness and consequential loss of or damage to
this cargo; only then will the carrier have to prove that
he exercised dud diligence to make the ship seaworthy
(Minister of Food v. Reardon Smith Line)?4? or that the
loss or damage was not attributable to unseaworthiness (The
Zesta) .141 If the carrier cannot prove due diligence on

his part, he cannot seek to rely on the exemption clauses
in the Rules. In Maxine Footwear v. Canadjan Government
Merchant Marine Ltd., Lord Somervell held:142 w~article

III, Rule I, is an overriding obligation. If it is not
fulfilled and the non-fulfilment causes the damage, the

immunities of articles IV cannot be relied on.” If there
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is - another cause of loss or damage, apart from
unseaworthiness, the carrier may still be liable albeit
that other cause is covered by an exemption clause. In the
American case Igg__mgmplg__ng;,l43 it was stated that ~if
the facts in any case disclose unseaworthiness resulting
- from the vessel owner’s failure to exercise due diligence
to make the vessel seaworthy, which concur with negligent
navigation in causing the loss, the owner will be liable.
That is to say unseaworthiness cannot be transferred into
bad ‘seamanship for the purpose of avoiding responsibility
for loss of vessel or cargo.” At common law, the shipowner
can escape liability for unseaworthiness by express
stipulation but the exemption clause will be interpreted
strictly. In Ingram & Royal Ltd. v. Services Maritime du
Treport,144 a clause professing to exonerate the
shipowners from every duty and obligation on condition that

they - exercise reasonable care in the maintenance of the-
ship was held to be too ambiguous to absolve liability for
the provision of an unseaworthy ship. Similarly, in The
Galileo,145 a clause stating that the goods were carried
Yat shippers’ risk* was held not to exempt the carrier from

liability for unseaworthiness.
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The Hamburg Rules have no express provision on

seaworthiness. Instead, if 1loss, damage or delay takes
Place while the goods are in the carrier’s charge,
liability attaches to the carrier unless he “proves that
he, his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its
consequences”: Article 5(1). It is submitted that *all
measures that could reasonably be required” does not
encompass an extension of the carrier’s 1liability to a
independent contractor as in Ihg_nunggg;g:_gggglg.146 By
contrast, under the Rules in operation, the words émployed
are “the carrier shall be bound.” Thus, Lord Keith'’s
opinion that the obligation to ensure seaworthiness is an

“inescapable personal obligation” of the carrier.147

The Harter Act, 8.2, prohibits any stipulation
professing to relieve the <carrier of any vessel
transporting goods “from or between” American ports, from
exercising due diligence to make the vessel seaworthy. In
The carib prince,l4® it was held that this did not do
away with the absolute obligation at common law; but a
Cclause seeking to reduce the obligation to due diligence
would be valid. Professors Gilmore and Black note:149

"Naturally, carriers commonly inserted clauses in bills of
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lading reducing the warranty to the point permitted by the
Harter Act - to an obligation to use due diligence in this
respect. Thus, in a case ruled by a normally drawn bill of
lading under Harter, the carrier could be held liable only
for damage ensuing from his failure to sue due diligence to
make his vessel fit for the service - the same result as
under Cogsa.” There are, however, two differences between
the Harter Act and the Hague/Hague-Visby Rules in regard
to seaworthiness. First, the Harter Act makes no mention

of the time when the carrier’s vessel must be seaworthy;
the common 1law doctrine of stages applies. Second, the
right to rely on the exemption clauses under g.3 of the Act
is conditional on the ship being #seaworthy in all
respects,” regardless of whether there is a connection
between unseaworthiness and the loss or damage. This was
80 held by the Supreme Court in Ihg_lgig,lso overruling
the Court of Appeal which had interpreted the term
“seaworthy in all respects® to mean in all respects
connected with loss or damage. The Supreme Court decision
that the term must be interpreted literally regardless of

causation is, arguably, unduly harsh on shipowners.
5.6 EXECUTION OF THE VOYAGE

The carrier has an implied undertaking to commence
on and complete the voyage agreed on 151 yith reasonable

dispatch.152
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This was so held in unreported case of Hecker V.
cunard Sg. Co.; cited in Scrutton on Charterparties
and Bills of Lading (19th ed., 1984), p.121. n.2.

See 4.3.

The American Carriage of Goods by Sea Act 1936 does

not refer to Article 4 but this lack of reference

presumably makes no difference.
(1966) 2 Lloyd’s Rep. 53, 58.
Loc. cit., p. 62.

(1947) A.M.C. 568, 576.
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(1976) 1 Q.B. 893; See 5.2.1(b).
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Cf. Sze Haj Tong Bank v. Rambler Cvcle Co. Ltd
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demand; see 5.3.2(b). Cf. the Harter Act; 8.4 makes
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or shipping document, stating, among other things,
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43. (1925) A.M.C. 447.

43a. Cf. The American Astronaut (1979) 1 M.L.J. 216, and
The Red Jacket (1977) A.M.C. 1382. |

44. (1930) 1 K.B. 416, 433.
45, (1917) 2 K.B. 664.

46. (1947) 80 L1. L. Rep. 13.
47. Loc. cit., p. 17.

48, (1935) p. 134, 143.

49. (1962) A.C. 60; see also Qricon GmbH v. Interdraan

NV (1967) 2 Lloyd’s Rep. 82.

201



50.

51.

52.

53.

54.

55.

56.

57.

59.

(1946) A.M.C. 1252.
(1957) A.M.C. 611.
(1979) 1 M.L.J. 216, 218.

Scrutton describes the situation as

Punsatisfactory. 1Ibid, p. 455.
(1939) A.c. 277, 294.

(1947) 80 Ll. L. Rep. 13.

Cf. Grant v, Norway (1851) 10. C.B. 665.
(1930) 1 K.B. 416.

(1928) 34 cCom.Cas.172. Cf. 8,3 of the Bills of

Lading Act 1855. But in this case, although the

misrepresentation was caused by the shipper’s fraud,
there was a conclusive evidence of quantity clause
and it was the shipowner who was sued, not the

signer of the bill.
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SHAPTER 6 : THE CARRIER’S LIABILITY
6.1  INTRODUCTION

Actions against carriers for 1lost, damaged or
delayed cargo are normally founded on contract (for
instance, the 1ICC Rules) or statute (for instance, the
Bills of Iading Act 1855 and the Carriage of Goods by Sea
Act 1971). The carrier’s liability in bailment is usually
qualified by statute or contract (cf. Johnson, Matthey &
€o. Ltd. v. cConstantine Terminals Exports Co. Ltd.).l as
for actions in tort, this avenue has been somewhat
restricted since the House of Lords decision in The
Aliakmon'® that the plaintiff must be the cargo owner or
had possession of the cargo at the time of its loss or

danmage.

6.1.1  Z“Loss or Damage”

The words #loss or damage” appear several times in

the Hague and Hague-Visby Rules; they are also used in the

Harter Act, ss.1 and 3. At one time it was uncertain
whether the words referred only to physical loss of or

damage to the goods or whether they extended beyond to

cover such occurrences as delay, misdelivery and loss of
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pProfit. The reason for the uncertainty is not difficult to
discern. In Articles 3(8) and 4(5), the words ”"loss or
damage” are followed by the words ”to or in connection with
goods.” But in Articles 4(1) and (2), the words ”loss or

damage” do not so appear.

In
Qﬂ;,lb the Hague Rules were incorporated into a
charterparty which required the completion of as many
consecutive voyages as could be executed within 18 months.
Due to unseaworthiness, the vessel completed fewer voyages
than it could otherwise have completed. Devlin J. held:?
“The Act is dealing with responsibilities and liabilities
under contracts of carriage of goods by sea, and clearly
such contractual 1liabilities are not limited to physical
damage. A carrier may be liable for loss caused to the
shipper by delay or misdelivery, even though the goods
themselves are intact. I can see no reason why the general
words ‘loss or damage’ should be limited to physical loss
or damage. The only limitation which is, I think, to be
put upon them is that which is to be derived from section 2
vhich 1is headed: ’‘Risks.’ The ’loss or damage’ must, in my
opinion, arise in relation to the ‘loading, handling’
stowage, carriage, custody, care and discharge of such

goods, ’ but is subject to no other limitation.”
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It follows from Devlin J.’s dictum that *loss or
damage” includes 1loss of profit. If loss of profit is to
be recovered, going by the principle in Hadley vVv.
Baxendale, it must be proved that the carrier in breach
should have reasonably contemplated that his breach was
likely to cause the loss or there was a real possibility of
such loss arising from his breach.? 1In a charterparty
case, Czarnikow v. Koufos,* because of a deviation with
consequential delay, the cargo of sugar fetched a lower
pPrice than it would have fetched had the ship arrived on
time. The House of Lords held that since prices in a
commodity market were 1likely to fluctuate, shipowners
should reasonably contemplate that loss of profit was not
unlikely or was a serious possibility if their ships
delayed their voyage. The plaintiffs recovered the
difference between the market price on the day their cargo
should have arrived and the price for which the cargo was
sold. However, where a contract at a particularly
lucrative price is 1lost through delay and the carrier has
no knowledge (actual or constructive) . of that special

factor, the damages recoverable will be on the normal

market value basis: ngng_x;_uidlnnd_BBIIEQX-5

The Hamburg Rules make it clear that a carrier can
be 1liable for delay. Article 5(1) states that “delay in

delivery occurs when the goods have not been delivered at
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the port of discharge provided for in the contract of
carriage by sea within the time expressly agreed upon or,
in the absence of such agreement, within the time which it
would be reasonable to require of a diligent carrier,
having regard to the circumstances of the case.” A point
for debate here is whether the carrier can circumvent the
intent of the provision (that is, liability for delay) by
excessively extending the time normally taken for delivery
through express stipulation in the cargo transport
docunment. Perhaps the purpose would have been better
served if some form of qualification followed the words
#within the time expressly agreed upon,” for example,
*which must be reasonable having regard to the
circumstances of the case.” At any rate, the courts would
probably apply the “main objects and intent of the
contract rule of construction. Article 5(3) is somewhat
draconian; it gives the claimant an option to treat delay,
when it has gone on for 60 consecutive days, as a loss of
goods. This legal equation or metamorphosis is not free of
difficulty. The provision does not speak of the
consequences which ensue when the claimant elects to treat
the delayed' goods as 1lost. To give an example: in whom
does ownership of the goods vest when they eventually
arrive? Also, what happens to the bill of lading as a

document of title?
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6.1.2 The Basis of Liability
(a) At common Law

Statutory and contractual provisions aside, a
common carrier for reward is 1liable for any loss of or
damage to the goods of any shipper unless caused by an act
of God, or the Queen’s enemies, or by the inherent nature
of the goods, or by the fault or fraud of the shipper, or
by a general average sacrifice properly made: Coggs Vv,
Bernard.® A common carrier is one who holds himself out
as being prepared to carry for all and sundry; if he
reserves to himself the right of refusal, regardless of his
capacity to carry, being guided by the attractiveness of
the reward, he is not a common carrier: Belfast Ropework
€o. v. Bushell.’” The Interstate Commerce Act, 49 U.S.C.,

8.902(d), defines a common carrier in like terms.

The strict 1liability of common carriers for
reward is said to have originated by custom in the reigns
of Elizabeth I and James I as an exception to the rule that
bailees were only bound to exercise reasonable care and
diligence,® the reason for the imposition of an insurer'’s
liability being the prevention of collusion between

carriers and thieves.?d
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Although gratuitious common carriers are only
liable for 1loss occasioned by negligence,? it remains
open : whether shipowners who are not common carriers (i.e.,
private carriers) bear the same liability as that of common
carriers for reward. In Liver Alkali Co, v. Johnson,1?
Brett J. was of the opinion that the question admitted of
an answer in the affirmative. In Nugent _v. Smith,!
Brett J. repeated: ~The true rule is that every shipowner
or master who carries goods on board his ship for hire is,
in the absence of express stipulation to the contrary,
subject by implication ... by reason of his acceptance of
the goods to be carried, to the liability of an insurer ...
not because he is a common carrier, but because he carries
goods in his ship for hire.” Since the ship in that case
was a general ship, what was said by Brett J. was clearly
by way of obiter dictum. However, in the Court of Appeal,
Cockburn C.J. said that shipowners of chartered vessels

need only exercise reasonable care and diligence.}2 1n

Baxter’s leather Co. v, Royal Mail, S8ir Correll Barnes
preferred the view of Brett J. and said: “Shipowners are
not, strictly speaking, common carriers, but they are under
the same kind of liability as common carriers unless that
liability is cut down by a special contract.#l3 Earlier,
Willes J. had expressed a different opinion:14 #In the
case of a bill of lading ... the contract is to carry with
reasonable care ....# Again, this view was gbiter but it
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derives force from acceptance by eminent writers such as
Scruttonl® andg Payne and Ivamy.16 But, by parity of
reasoning, it has rightly been said that there is no good
reason why a shipowner who carries the goods of a charterer
should have a more lenient basis of liability than he would
if the ship had been a general ship and the goods had been

shipped by several shippers.17

It is submitted that the difference in opinion
is of academic interest rather than of practical importance
as goods are generally shipped subject to a multitude of
contractual terms and exemption clauses. As Professor Otto
Kahn-Freund observes, ~carriage by sea without a special
contract either by way of charterparty or by way of bill of
lading is a rare exception.#1® 1In the United States, it
is firmly established that a private carrier need only

exercise reasonable care and diliqence.19

(b) Under the Trilogy of Rules and the Harter

Act?0

\ Under the Hague and Hague-Visby Rules, the
carrier has properly and carefully to load, stow, carry,
keep, care for, and discharge the goods: Article 3(1). As
for saaworthiness( the common law doctrine of stages is
abrogated. It is replaced by an obligation to exercise due
diligence, before and at the beginning of the voyage, in
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making the ship seaworthy. Generally speaking, a Hague or
Hague-Visby Rules carrier is not liable unless he or his
servant or agent has been negligent in performing the
duties imposed.21 The carrier cannot contract out of his
liability under the Rules: Article 3(8). He may only
increase his liability: Article 5.

In respect of the duties above-mentioned, the
Harter Act renders void any clause purporting to exonerate
the carrier for negligence: gs.l, 2. There are three
material differences which require mention. First, s.1
requires ~proper delivery” whereas Article 3(1l)does not.
By the latter, proper and careful discharge suffices. The

significance of the difference is reflected by Crystal v.
Cunard sg,,22 [a Harter Act case] where it was held that

& cesser of 1liability clause which purported to operate
once the goods were discharged free of the ship’s tackle
was. void. Second, the common law doctrine of stages which
requires the ship to be seaworthy at each and every stage
of  the voyage remains intact under the Harter Act: The
Carib Prince.23 Third, under the Rules the carrier must
Prove due diligence in making the ship seaworthy or that
the 1loss or damage was not attributable to unseaworthiness
before he can rely on the excepted perils therein.24 By
contrast, the carrier’s right to rely on the excepted

perils under the Harter Act is conditional upon the ship

- 219 -



being seaworthy in all respects regardless of whether there
is a connection between the 1loss or damage and

unseawvorthiness: Ing_lgig.zs

The Hamburg Rules have an across-the-board
basis of liability. If loss, damage or delay occurs whilst
the goods are in the carrier’s charge, the carrier is
liable *unless (he) proves that he, his servants or agents
took all ‘measures that could reasonably be required to
avoid the occurrence and its consequences® : Article 5(1).
The carrier’s liability under the Rules cannot be decreased

but may be increased: Article 23.

6.2 EXCLUSION OF LIABILITY: RULES OF CONSTRUCTION

Apart from the excepted perils at common law, a
carrier may seek to rely on the exclusion clauses which
form part of the contract of carriage as well statutory
exceptions where applicable. It is necessary to bear in
mind at the outset that the Unfair Contract Terms Act 1977
does not apply to contracts for the carriage of goods:
Schedule 1, paragraph 3. That however does not mean that a
carrier’s recourse to exclusion clauses is unfettered.
Although the courts generally have to respect the liberty
of the parties to contract, they look on exclusion clauses

with some disfavour. The typical approach is to ascertain
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whether the clause sought to be relied upon has been
incorporated into the contract and whether notice has been

given. If an exclusion clause survives this stage, it will

be read contra proferentem.

In instances where the Hague or Hague-Visby Rules
apply, it has to be ascertained whether a particular clause
falls foul of Article 3(8) which prohibits any stipulation
excluding or lessening the carrier’s responsibilities and
liabilities under the Rules. The Hamburg Rules have a
similar safeguard in Article 23. Likewise, the Harter Act
sets down minimum standards in regard to the performance of
certain responsibilities which cannot be lessened in any
way. Thus, s.] renders void any clause relieving the
"shipowner, master, agent or manager” of liability for loss
of or damage to the goods due to negligence in the loading
to delivery stage whilst g.2 renders void any clause
relieving the same class of persons from exercising due

diligence in making the ship seaworthy.

6.2.1. Notice and Incorporation of Exclusion Clauses

The requirement of notice in carriage of goods by
sea cases is not without importance although the consignor
is usually aware or may be taken to be aware of the terms

upon which he has shipped the goods.26 Difficulties may
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arise in three respects. First, where an exclusion clause
is  agreed upon between the original parties to the contract
of carriage and is not incorporated into the bill of lading
which is 1latterly indorsed over. In such a case, the
lhiﬁper's actual notice of the clause is of no assistance
to the carrier as against the indorsee. nggg_y‘_EQLQ27
is an oft-cited illustration of the “brought home” aspect

of notice.

Second, as to unusual clauses in small print, Lush
J. in Crooks wv. Aallan said:28 ~If a shipowner wishes to
introduce into his bill of lading so novel a clause, as one
exempting him from general average contribution ... he
ought not only to make it clear in words, but also to make
it conspicuous by inserting it in such type and in such
‘part of the document that a person of ordinary capacity and
care could not fail to see it.” Thus, a shipowner who
seeks to rely on an unusual exclusion clause may have to
prove that he took special measures to bring it to the
notice of the plaintiff: presumably notification of or
referral to the clause on the face of the bill of lading
would suffice.?22 It has been held by the Court of Appeal
that when one condition in a set is particularly onerous,
something special has to be done to draw the customer’s

attention to that particular condition: Interfoto Picture

Library Ltd, v. stiletto Visual Programmes Ltd.>® Each
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case will turn on its own facts, but it is doubtful if the
courts will adopt a literal application of Denning L.J.’s
obiter dictum in Spurling v. Bradshaw: “Some clauses which
I have seen would need to be printed in red ink on the case
of the document with a red had pointing to it before the
notice could be held to sufficient.#31

Third, in relation to short form bills of lading,
there can be difficulties when the standard conditions are
amended or where there is inconsistency. In respect of the
former, it is submitted that the unamended conditions will
apply until such time as notice of the change is fairly
brought to the consignor/consignee. In respect of the
latter, the terms on the short form bills under which the

goods are shipped will probably prevail.

6.2.2  The contra Proferentem Rule

If a particular clause is ambiguous, it will be
construed strongly against the party for whose benefit it
was drafted.32 As the' United States Court of Appeals
said in Encyclopaedia Britannica Inc. v. The Hong Kong
Producer, ~any special provisions, not uniformly standard
in bills of lading and not required by COGSA, must be
w33

narrowly and strictly construed against the carrier.

The court went on to cite an observation of Professor
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Corbin: #The rule is hardly to be regarded as truly a rule
of interpretation .... It 1is chiefly a rule of public
policy, generally favouring the underdog .... It may well
be that the rule is applied mainly in cases where the
agreement contains an ‘unconscionable’ or at least an
‘unreasonable’ provision, and the court feels that the
attention of the party whom it affects adversely was not
clearly called to it.«34 In that case, containers were
shipped under a short form bill which made no mention of
on-deck stowage, but stated that the shipment was subject
to the carrier’s regular bill which provided that the goods
could be carried on deck "unless the shipper informs the
carrier in writing before delivery of the goods to the
carrier that under deck stowage is required.” The court
held that the 1liberty clause had to be construed narrowly
against the carrier and stated: #The bill of lading (short
form and 1long form combined) nowhere states that the cargo
is being carried on deck. Clause 13 says it may be so
carried but not that it is being so carried.~3% It may
be recalled that the Hague Rules do not apply to ¥cargo
which by the contract of carriage is stated as being
carried on deck and is so carried¥: Article I(c).36 As
such, the containers were held to be *goods” to which the

Rules applied.
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6.2.3 e sdem e

Where specific words are followed by general words
in an exclusion clause, the latter are taken to refer only
to the things or contingencies described by the former. In
Tillmans v. Knutfort,3’ where the words #yar, disturbance
or any other cause,” were used, it was held that ice was
not covered by the general words ¥Yor any other cause.”
Conversely, where general words are followed by specific
words, the genus of the things or contingencies specified

limit the generality of the former. In Diana Marjtime

Corp. v. Southerns Itd.,3% the words “causes beyond the

carrier’s control such as blockade, interdict, war,
strikes, lockouts, disturbances, ice, storms or the
consequences thereof” were interpreted to refer only to

those causes specifically mentioned.

Only if it is exceedingly clear that the general
words do not exhaustively refer to the genus of the
specific words will the ejusdem generis rule be rendered
inoperative - for example, “any other hindrance of
whatsoever nature'39 or rany other cause
whatsoever, »40 Whether or not the rule applies or not is
not always easy to determine. 1In uigggg_g&ul_x;_zgxim,41
where the general words were followed by the words #such

as” together with the specific words in brackets, it was
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held that the words in bracket were used only by way of
example and did not restrict the scope of the general
words. This decision may be compared with that in Djana

Maritime corp. v. Southerns [Ltd.%? where the specific

words were not in brackets.

6.3 THE EXPECTED PERILS AND IMMUNITIES

(a) A o e Ha

Hamburg Rules

The circumstances in which a carrier may be
freed from 1liability at common law,%3 and under the
Hamburg Rules44 have already been mentioned and need not
presently be re-considered. The Harter Act, as the
percussor of the Hague and Hague-Visby Rules, embodies a
number of the excepted perils found in the latter, viz,
fault or error in navigation or management of the ship,
dangers of the sea or other navigable waters, acts of God,
Public enemies, inherent vice of the goods, insufficiency
of package, seizure under legal process, act or omission of
the shipper or owner of the goods, his agent or
representative, or saving 1life of property at sea. There
is, however, a fundamental difference. Under the Harter

Act, reliance on the excepted perils is conditional on the
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ship being seaworthy regardless of whether there is a link

between the ship being unseaworthy and loss or damage: The

Isis.?®

(b) Under the Hague/Haque Visby Rules

Article 4(1) exonerates the carrier from
liability arising from unseaworthiness unless the
unseaworthiness is caused by negligence on the part of the

carrier. 46

Article 4(2) provides: "Neither the carrier or
the ship shall be responsible for loss or damage arising or

resulting from-

(a) Act, neglect or default of the master,
mariner, pilot or the servants of the carrier in the

navigation or in the management of the ship.

The words ~navigation” and “management”
are not synonymous. In The Glenochil, Sir Francis Jeune
was of the opinion that #the word ‘management’ goes
somewhat beyond ... perhaps not much beyond ... navigation,
but far enough to take in this very class of acts which do
not affect the sailing or movement of the vessel, but do

affect the vessel herself.«47 In ascertaining whether
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the exception applies, the criterion to be employed is that
in the dissenting judgment of Greer L.J. in Gosse Millerd
Ltd. Ve Canadian Govt, Merchant Marine which was
subsequently approved by the House of Lords: 48 #If the
cause of the damage is solely, or even primarily, a neglect
to take reasonable care of the ship, or some part of it, as
distinct from the cargo, the ship is relieved from
liability; but if the negligence is not negligence towards
the ship, but only a negligent failure to use the apparatus
of the ship for the protection of the cargo, the ship is

not so relieved.”

The American courts take a similar view.
In Eghngll__!;__zhg__yhllggguzg,49 a cargo of onions was
damaged due to non-ventilation. For part of the voyage,
there could be no ventilation because of adverse weather
but at times when ventilation could be effected, it was
not. The court held that the failure to ventilate when it
was possible to was negligence in the care of the goods; it
held that ventilation was a responsibility towards the
goods, not towards the management of the ship. In The
§§Im§n15,5° it had been said that whether the exception
applied had to be ~determined by the primary nature and

object of the acts which cause(d) the act.”
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By way of comment, the exception is
difficult to square with the general duty imposed by the
Rules to exercise due diligence in respect of the cargo and
seaworthiness of the ship. Put another ﬁay, why should the
carrier be exonerated from liability for the negligence of
his servants in the navigation or management of the ship
but be held 1liable for the negligence of an independent
contractor in regard to repairs of the ship? Anthony
Diamond Q.C., in a diatribe against the exception, says
that it encapsulates the anachronistic concept that the
carriage of goods by sea is ~a partnership between ship and
cargo so that, once the relevant voyage had begun, the crew
of the ship weré treated, in a sense, as though they were
employed by both owner and cargo instead of being
exclusively the shipowner’s servants.~51 Another
criticism that may be made of the exception is that of its
inherent difficulties in application, notwithstanding the
usefulness of the test laid down on both sides of the
Atlantic. One cannot necessarily say with a certain degree
of confidence whether a certain act or omission amounts to
unseaworthiness or negligent navigation or management. In
The Tolmidis,®2 a failure to close the low sea inlet
valves of the ship and the overboard discharge valve of the
coolers was held to be negligent management. In The
Glenochil,®3 a failure to inspect the pipes prior to the
pumping of water into the ballast tank was also held to be
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negligent management. But in Ihg__ﬂgghing;gn,54 the

master’s negligent failure to change course to avoid a
storm was held not to be an act, neglect or fault in

navigation or management.

(b) Fire, unless caused by the actual fault

or privity of the carrier.

Damage or 1loss caused by fire covers
damage by smoke and by water used to extinguish the fire:
The Diamond.>> However, heat without fire does not come

within the exception; it must be accompanied by some

"visible  flame” (Western Woolen Mill Co. V. Northern
Assurance Co.)%6 or ~ignition* (Louis Drevfus v. Tempus
shipping Co.).57 |

In the ﬁnited Kingdom, the owner of a
British ship may alternatively seek to be exonerated under
8.18(1)(a) of the Merchant sShipping Act 1979. By this
Proviéion, such a person is not liable for loss or damage
caused by fire aboard if he proves that the loss or damage
occurred without his intent or recklessness with knowledge
that such would probably result. The same goes for a
master or member of the .crew acting in the course of his
employment as a servant of the owner: §.18(2). The term
¥Yowner” in the 1979 Act “includes any part owner and any
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charterer, manager or operator of the ship”: g.18(4). The
above-mentioned provisions of the 1979 Act were brought
into force by SI No. 1986/1052, and replace §,502 of the
Merchant Shipping Act 1894 as amended by the Merchant
Shipping Act 1958, g;gigl.ss The bﬁfden of proof under
8.502 1is the reverse of that under the present g.18(1)(a):
Lennard’s Co. V. Asjatic Co.®? also, the type of conduct
disentitling reliance on the exception differs: by s.502,

actual fault or privity would suffice.

From the viewpoint of an owner of a
British ship, s.18 of the 1979 Act is certainly preferable
to the fire exception in the Hague-Visby Rules. For a
start, the type of conduct barring exculpation under the
1979 Act (intent or recklessness with knowledge) favours
the shipowner more than that under the Hague-Visby Rules
(actual fault or privity).6° Also, reliance upon g.18 is
not conditional on due diligence having been exercised in

making the ship seaworthy.51

In the United States, the alternative to

the fire exception under the Hague Rules lies in the Fire

Statute (46 U.S, Code, £.182). That enactment frees the

Yowner of any vessel” from liability for loss of or damage
to cargo caused by the *design or neglect of such owner.”

The American courts have concluded that ~“design or neglect”
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under the Fjire sStatute and *actual fault or privity” under
the Rules bear the same meaning.®? Reliance on the Fire
Statute is not displaced merely by the ship being
unseaworthy: The Silvercypress.®3 The Harter Act which
requires that a ship be seaworthy in all respects,
regardless of whether there is a nexus between the
condition of the ship and 1loss or damage, before an
exception can be relied on does not affect this decision
because g,6 thereof expressly saves the Fire Statute from

repea1.64

There are two fundamental differences
between the British and American legislation which require
mention. First, the Fire Statute is confined to the owner

of any vessel but the 1979 Act applies to the owner of a
British ship and any charterer, manager or operator of the

ship as well as the master or member of the crew acting in

the course of his employment. Secondly,.- the burden of
proof under the Fire Statute is on the claimant: The Venice
Maru.%5 This was recently affirmed in Westinghouse v,

M/V Leslie Lakes®® where Brown J. of the Court of Appeal

held that once a carrier has established fire as the cause
of 1loss, the burden shifts to the claimant to prove that
the fire was caused by the carrier’s actual fault or
privity. In the United Kingdom, in Lennard’s Co. V.
Asiatic  co.,%7 it has been held that a party seeking to
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rely on g.502 of the Merchant Shipping Act 1894 had to

prove that the fire arose without his actual fault or
privity; under s.18 of the 1979 Act, it is thought, the
cargo claimant has to establish that the fire was caused

with intent or by recklessness with knowledge that loss or

damage would probably result. It is submitted that the
approach under §.502 is to be preferred because the

claimant is hardly likely to be in a position to know what
goes on aboard the ship in the course of its voyage, let
alone discharge the required standard of proof. A Hamburg
Rules ocarrier is liable for loss of or damage to the goods
by fire if the ~claimant proves that the fire arose from
fault or neglect on the part of the carrier, his servants

or agents®: Article 5(4).

(c) Perils, dangers and accidents of the sea

or other navigable waters.

#ps the phrase is ’‘perils of’ not ‘perils
on’ the sea, it does not include every misfortune that may
befall the ship or cargo on the sea or every loss or damage
of which the sea is the immediate cause.~%8 In The
EIE!,GQ an American case, it was said: ”There is no rule
by which it can be defined with accuracy what degree of
violence of the wind or waves is necessary to constitute a

peril of the sea. Different cases must be determined
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according to their special circumstances. In The Benoi
21,70 a cargo of ramin logs was loaded onto a barge at
Indonesia and towed by tugboat to singapore.‘ At the port
of discharge, almost all of the logs were found to be
missing. The surveyors’ report concluded that “the loss of
the cargo is attributable to the heavy weather prevailing
during the period the vessel was proceeding to Singapore.”
The Singapore Court of Appeal held that on the facts, the
loss was occasioned by the perils of the sea. Since the
sea perils exception contemplates a fortuitious loss, the
decision would have gone the other way if the weather
encountered could have been foreseen or expecfed. As Lord
Herschell said in The Xantho,’? the casualty must be one

which could not have been foreseen as one of the necessary
incidents of the voyage. Thus, in G.E. Crippen §&
Associated Ltd., v, Vancouver Tug Boat Co. Ltd.,’?2 the
British Columbia Exchequer Court held that the damage to a
cargo of peat moss could not be attributed to the sea
perils exception as the weather was normally inclement at
that time of the year. In some instances, it will be
necessary to distinguish between unseaworthiness or bad
stowage on the one hand and the sea perils exception on the

other hand. In The Oquendo,’3 where the goods were

stowed in a pilace exposed to the sea and damaged by sea
water in adverse weather, it was held that the improper

stowage excluded the protection of the excepted peril.
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(d) Act of God.

To rely on this excepted peril, the
carrier must show that the occurrence was due to natural
causes directly and exclusively, and that it could not have
been prevented by any reasonable foresight, pains and care:
per James L.J. in nuggg;_gé_ﬁmign.74 The exception will
not avail the carrier where, although the immediate cause
of the 1loss was an act of God, the original cause, without
which the act of God would not have happened, arose out of
his servants’ negligence: §ig;§g;__zL__§gll.75 Quite
often, the sea perils and act of God exceptions cover the
same thing, but as has been pointed out: #Collision by
negligence of another ship, and '’pirates’ appear to be
‘perils of the sea’ but not ‘acts of God.’ On the other
hand, the exception ‘act of God’ appears to cover such
causes of loss as frost, 1lightning, etc., which are not

perils peculiar to the sea.~6

(e) Act of War.

This , would apparently cover acts

perpetrated in civil wars (Qg:;ig__yL__ug;;ngn§)77 and

during hostilities between governments which have yet to

sever diplomatic relations (Kawasaki Kisen v. Bantham Co.)
(No.2).78
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(f) Act of public enemies

Scrutton expresses the view that this

excepted peril includes the acts of pirates.’?

(g) Arrest or restraint of princes, rulers or

People, or seizure under legal process.

It applies to embargoes and blockages as
well as forcible governmental interferences, but not to
ordinary legal proceedings and their outcome nor to the
application of the 1law at the port of discharge when the

local law is known before the voyage is executed. 80

(h) Quarantine restrictions.
This is covered by the exception above.

(1) Act or omission of the shipper or owner

of the goods, his agents or representative.

In Ispail v, Ocean Polish Lines,3! this

exception was of relevance. There the carrier was
eéxonerated because the unsound system of stowage had been
adopted on the shipper’s insistence. In connection with

this exception, reference may be made to Article 3(5) of
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the Hague Rules which imposes a duty on the shipper to
furnish accurate information germane to the goods to the
carrier, and Article 4(6) which urges the shipper of
dangerous goods to disclose to the carrier the nature and
character of the goods.82 It 1is also related to
exceptions (n) insufficiency of packing, and (o)

insufficiency or inadequacy of marks.

(j) Strikes or lock-outs or stoppage or
restraint of 1labour from whatever cause whether partial or

general.

An objiter dictum of Brandon J. in The

AI§!§83 indicates that the exception is operative even
though a stoppage results in improper care of the goods so
long as the carrier is not personally at fault in regard to
the stoppage and consequential damage. Similarly, the
Exchequer Court of Canada has held that #g.4(2)(j) will
only provide a defence to a carrier in respect of a loss
arising out of strike provided that ... the carrier can
show that no negligence of his ... contributed to the
loss.~84 No doubt whether or not a carrier can be said
to be at fault in regard to a stoppage or strike will be a
difficult question of fact in each case. Probably the
carrier will not be freed from liability if he fails to
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exercise due diligence in procuring replacement or suitable

labour.
'(k) Riots and civil commotions.85

(1) saving or attempting to save life or

property at sea.

These exculpatory instances are
reiterated in Article 4(4) which, in addition, frees the

carrier from liability for ~any reasonable deviation.~86

(m) Wastage in bulk or weight or any other
loss or damage arising from inherent defect, quality, or

vice of the goods.

In other words, inherent vice of the
goods or ~unfitness of the goods to withstand the ordinary
incidents of the voyage.~87 The quintessence of this

excepted peril is two-fold.

First, as was stated in an American case,

Ihe Ensley cCity: #The law imposes upon shipowners the duty

to use all reasonable means to ascertain the nature and
characteristics of goods tendered for shipment ..., n88

In The Hoyanger,8? overripe apples were loaded and their
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loss was held to be due to inherent vice. An examination
of the cargo by the defendants’ expert had failed to reveal
the condition of the apples at the time of shipment and a
clean bill had been issued. The Federal Court of Canada
held that ~the carriers in this instance did not contend
themselves with an ordinary inspection but went beyond
cees Not only would it be improber but there would be no
legal justification for fixing liability on a carrier based
‘on the lack of knowledge or expertise of an expert which
the carrier was not by law or by duty to the consignee
bound to engage.~90 Second, when a reasonable
examination has been conducted and the goods are discovered
to be inherently unsound, the degree of care required to be
exercised in relation to the stowage and carriage of the
goods must be such as the nature of the goods requires. If
the carrier fails to exercise a degree of care commensurate
to that which the disclosed inherent vice of the goods
requires, it may be that the carrier will not be able to
rely on the excepted peril of inherent vice: Internationale

Guano v. MacAndrew.9!
(n) Insufficiency of packing.

It appears that a carrier will be

exculpated where the packing of the goods by the shipper is
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such that it damages other goods stowed nearby in the same

ownership (Silver v, Ocean s&.)92 and even those not in
the same ownership (Goodwin v. Lamport and Holt ILtd.).23

(o) Insufficiency or. inadequacy of marks.

This is not unexpected since Article 3(5)
makes the accuracy of information germane to the goods as

supplied to the carrier the responsibility of the shipper.

(p) Latent defects not discoverable by due

diligence.

This phrasé refers to latent defects of
the ship but arguably it may also be taken to refer to
latent defects in equipment used by the carrier in the
loading andq discharging process of the goods, such as a
crane. 94 A latent defect is a defect that is not

discoverable by a competent person on a reasonable

inspection: The Dimitries N. Rallins.?®

(@) Any other cause arising without the
actual fault or privity of the carrier, or without the
fault or neglect of the agents or servants of the carrier,
but the burden of proof shall be on the person claiming the

benefit of this exception to show that neither the actual
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fault or privity of the carrier nor the fault or neglect of
the agents or servants of the carrier contributed to the

loss or damage.

In Leesh River Tea Co, VvV, British India
E;H;__Qg;__gggé,96 a storm valve cover plate of the ship
was pilfered at an intermediate port by a servant of the
stevedore company employed by the shipowners. The theft
allowed in seawater which damaged the goods. The Court of
Appeal held that the thief’s employment had ﬁerely provided
him with an opportunity to steal the cover plate and as the
pilferage was not within his course of employment (i.e.,
not for the purpose of loading or unloading), he was not an
agent of the shipowners when he stole the cover plate. As

such, the shipowners were exonerated under Article 4(2)(q).

6.3.1  THE BURDEN OF PROOF

A carrier who seeks to rely on an éxcepted peril
must prove that the 1loss or damage was caused thereby.
This principle has been applied in pre-Hague Rules cases
(for instance, The Glendarroach),?’ in Hague Rules cases
(for instance, The Flowergate),®® and in Hague-Visby
Rules cases (for instance, The Torenia).?9 It is equally
applicable under the Harter Act. 1In The Vallescura, the

court stated: *In general the burden rests upon the carrier
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of goods by sea to bring himself within any exception
relieving him from the 1liability which the law otherwise
imboses on him. This is (also) true at common law ....
The reason for the rule is apparent. He is a bailee
entrusted with the shipper’s goods, with respect to the
care and safe delivery of which the law imposes upon him an
extraordinary duty. Discharge of the duty is peculiarly
within his control. All the facts and circumstances upon
which he may rely to relieve him of that duty are
peculiarly within his knowledge and usually unknown to the
shipper. 1In consequence, the law casts upon him the burden
of the 1loss which he cannot explain or, explaining, bring
within the exceptional case in which he is relieved form

liability.~100 The position under the Hamburg Rules is

the same: Article 5(1).

The cargo claimant may of course adduce evidence to
prove that the actual cause of the loss or damage was or
could not be excepted, for. instance, unseaworthiness or
negligence. Pertaining to negligence under the Rules, two
points need to be raised. First, the carrier under the
Hague or Hague-Visby Rules is excused for loss or damage
caused by the negligence of his servants or agents in the
navigation or management of the ship: Article 4(2)(a).
This exception is not present in the Hamburg Rules.

Second, under the Hague and Hague-Visby Rules, in regard
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to the fire exception, it is not clear whether the
plaintiff has the burden of proving actual fault or privity
of the carrier or whether it is up to the carrier to prove
that the fire arose without his actual fault or
privity.lo1 Under the Hamburg Rules, it is the claimant
who has to prove that the fire arose from fault or neglect
on the part of the carrier, his servants or agents: Article

5(4).

In instances where there are two or more
contributory causes of loss or damage and at least one of
them is an excepted peril, the carrier must prove which
part of the loss or damage is attributable to the exception
else he bears the whole loss or damage.102 If the
excepted peril upon which the carrier wishes to rely is
only a remote cause, the carrier will not be excused: causa
Proxima non remota spectatur. The cause must be a
proximate or direct one. In Ihg_Ihznngggg,1°3 adverse
weather led to the ventilation being closed. The goods
were damaged as a consequence of the heat. It was held
that the direct cause of the damage was the weather, a

peril of the sea.
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6.4 LIMITS OF LIABILITY

6.4.1 h u e

S8.4(5) of the United States Carriage of Goods by
Sea Act 1936 reads: #Neither the carrier nor the ship shall
in any event be or become liable for any loss or damage to
or 1in connection with the transportation of goods in an
amount exceeding $500 per package lawful money of the
United sStates, or in case of goods not shipped in packages,
per customary freight unit, or the eguivalent of the sum in
other currency, unless the nature and value of such goods
have been declared by the shipper before shipment and
inserted in the bill of 1lading. This declaration, if
embodied in the bill of 1lading, shall be prima facie
evidence, but shall not be conclusive on the carrier. By
agreement between the carrier, master, or agent of the
carrier, and the shipper another maximum amount than that
mentioned in this paragraph may be fixed: Provided, That
such maximum shall not be less than the figure above
named. In no event shall the carrier be liable for more

than the amount of damage actually sustained.”
The position under the now repealed Carriage of

goods by Sea Act 1924 differs in two material respects.

First, as to the limit of liability, the amount recoverable
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is not to exceed #100 pounds sterlingl932 ... or the
equivalent of that sum in other currency ....” The 100
Pounds limit has been felt to be too low and where the
Hague Rules still apply,. the parties to the British
Maritime Law Association Agreement 1950, as amended in 1970
(commonly referred to the Gold Clause Agreement), accept
the 1liability 1limit at 400 Pounds. The subscribers are
mainly British shipowners, insurers, and P & I clubs; due
to the lack of foreign subscribers and the replacement of
the Hague Rules by the Hague-Visby Rules in a number of
countries, the Gold Clause Agreement is now virtually
obsolete.104 Second, 'as to the references to which the
limit of 1liability is drawn, the words used are “per

package or unit.~

A package must be something which has undergone

packing of some sort or other. Thus, in Berkshire Knitting

!;__HQQIQ:MQQQImﬁgk,los a wooden case was held to be a
package while an unboxed automobile in Studebaker

Distributors v. Charlton §S.196 was held not to be a

package. Some cases are not as straightforward. 1In
Standard Flectrica v, Hamburg Sudamerikanische,®? the
shipment comprised nine pallets, each of which in turn
comprised six cartons of television tuners strapped to
pallet boards. Seven pallets were not delivered. The

question was: was each pallet a *package” or was each of
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the missing fofty two carfons a "package”®? If the former,
the carrier’s liability would be limited to $3,500. If the
latter, the carrier’s limit of liability would be $21,000.
The American Court of Appeal held that (1) the dock
receipt, bill of 1lading and the plaintiff’s claim letter
all indicated that the parties regarded each pallet as a
package, (2) it was the shipper, not the carrier, who chose
to make the cartons up into pallets, and (3) the shipper
could have covered himself by declaring the nature and

value of the goods.

It may be pointed out that although considerable
weight may be attached to the wording in the bill of lading
and other shipping documents to determine whether certain
goods constitute a package, such documents may not
hecessarily reflect the contract of carriage;lo8 Also,
it is thought that an attempt to define the word “package”
80 as to secure a lessening of liability would be invalid:

Article 3(8).

Further, the bill of 1lading itself may contain
conflicting notations. In Primary Industries cCorp., v,
Barber Lines A/S and skibs A/s Tropic,1%® the bill of

lading prepared by the shipper had #550~ as the “No. of
Pkgs” but also read *Ingots Tin Ingots (In 25 Bundles, Each

22 Ingots) (Net Weight: 25,402.0 Kgs.) (Total Ingots 550 In
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25 Bundles Only).” Twenty two ingots were not delivered.
The American Court held that the carrier was entitled to
limit its liability to $500 for non-delivery of one bundle:
#The fact that each bundle was formed by strapping the 22
tin ingots in the bundle by two metal bands and that the 22
tin ingots were not completely covered or encased does not

render the bundle any less of a packaqe.'llo

The word ~unit” itself is not free of difficulty.

It is capable of being interpreted as the shipping unit

111 or the

(that is, any cargo that is not a package),
freight unit (that is, the basis on which the freight for
the cargo is calculated).l12 It is thought that the
latter interpretation is to be preferred for if the
*shipping unit” concept were to be applied to bulk cargoes
the amount recoverable would certainly be too low; it would

defeat the objective of the Rules in striking a fair limit
of liability.

_ The American version of the Hague Rules avoids the
uncertainty by using the phrase “customary freight unit~
which has been judicially defined to mean a freight unit
that is ~well-known in the shipping industry or at least
one known to the immedi#te parties."113 In The Pioneer
Moon, 114 the plaintiff’s cargo of liquid latex was filled
into the defendant’s tanks and delivered to the defendant’s
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ship for storage in its hatches. Freight was charged at
$54 per 1long ton. If the tanks were treated as packages,
recovery of damages for the lost latex would be limited to
$5,500 ... calculated on the basis of $500 per tank. If
the tanks were not packages and the #freight unit” concept
were to be applied, the damages recoverable would be
$27,733.73. The U.S. Court of Appeal held that the tanks
were not packages; they were functionally part of the ship
and were not included in computing the freight charges. 1In
Falconbridge Nickel Mines v. Chimo Shipping,!® nowever,
the Supreme Court of Canada held that an unpacked tractor
and generator were each a unit, thereby applying the
*shipping unit” concept. Two remarks are called for here.
First, the goods were described in the bill of lading under
the heading #No. of Packages and Contents.” Second, the
phrase #customary freight unit” appears only in the

American version of the Hague Rules.

6.4.2  Under the Hague-Visby Rules

Article 4(5)(a) of the Hague~Visby Rules heralds
two changes: the expression of the monetary unit in Special
Drawing Rights,11® and an alternative 1limit based on
weight, The relevant passage reads: %666.67 units of
account per package or unit or 2 units of account per

kilogramme of gross weight of the goods lost or damaged,
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whichever is higher.'117 The alternative limitation
based on weight is intended to achieve certainty in
relation to bulk cargoes which cannot reasonably be

categorised as either packages or shipping units.

Article 4(5)(b) is an entirely new provision which
codifies the common law position: #*The total amount
recoverable shall be calculated by reference to the value
of such goods at the place and time at which the goods are
discharged from the ship in accordance with the contract or
should have been so discharged. The value of the goods
shall be fixed according to the commodity exchange price,
or, if there be no such price, according to the current
market price, or, if there be no commodity exchange price
or current market price, by reference to the normal value

of goods of the same kind and quality.”

Article 4(5) (c) is also an entirely new
provision.118 It takes into account the post-war
proliferation of containerised transportation. The Hague
Rules provide no guidance as to whether the individual
items inside a container are to be regarded as packages or
units, or whether the container itseif is to be regarded as
a package; this resulted in a great deal of uncertainty.
In The Mormaclynx,l1® the criterion was whether the items
were individually enumerated in the bill of lading. But in
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The Kulmerland,l20 the declaration in the bill of lading
was not considered decisive. The court instead applied the
#functional test” which holds that if a container is used
merely as a protective means rather than as a means of
facilitating transportation, the container itself is to be
treated as a package. Significantly though, the bill of
lading in that case had the vague notation #1 container
said to contain machine.” As Collier J. observed in The
Tindefiell,12! that notation did not give any #indication
to the carrier of the number of cartons or the intention of
the shipper to contract on that basis.” Turning back to
Article 4(5)(c) it reads: ~Where a container, pallet or
similar artiéle of transport is used to consolidate goods,
the number of packages or units enumerated in the bill of
lading as packed in such article of transport shall be
deemed the number of packages or units for the purpose of
this paragraph as far as these packages or units are
concerned. Except as aforesaid such article of transport

shall be considered the package or unit.”

Clearly the enumeration in the bill of lading is
Rrima facje decisive under Article 4(5)(c). What is less
clear is whether the functional test will be applicable.
It has been opined that the answer 1lies in the
affirmative.122 The words ~or similar article of

transport ... used to consolidate goods” lend support to
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this view. Thus, if the container is not an article of
transport used to consolidate goods ~ that is, if it is
instead used merely to protect the goods - the container
together with the goods will be regarded as a single
package despite specific enumeration of the goods in the
bill of lading. In brief, the courts are likely to adopt a
two-pronged approach. They will, it is submitted, look to
the wording in the bill of lading as well as apply the

functional test.

6.4.3  Under the Hamburg Rules

Instead of using the ambiguous term *package or
unit,” the Hamburg Rules use the words “package or other
shipping unit,” thereby eliminating the plausible
interprétation of 'ﬁnit' as “freight unit.# The Hamburg
Rules, by Article 6(1) (a), increase the limits of liability
to 7”835 units of account per package or other shipping unit
or 2.5 units of account per kilogramme or gross weight of
the goods 1lost or damaged, whichever is the higher.” The
unit of account referred to is the Special Drawing Right of
the International Monetary Fund: Articles 6(3) and 26(1).
By Article 26(2), those States which are not members of the
IMF and whose laws do not permit the use of SDRs may have
as the 1limit of 1liability: #12,500 monetary units per

pPackage or other shipping unit or 37.5 monetary units per
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kilogramme of gross weight of the goods.” The monetary
unit thereof equals sixty fiYe and a half milligrammes of
gold of millesimal fineness nine hundred: Article 26(3).
The Hamburg Rules retain the Hague-Visby Rules’ approach to
containerised goods by Article 6(2)(a) but add the
provision that ~where the article of transport itself has
been 1lost or damaged, that article of transport, if not
owned or otherwise supplied by the carrier, is considered
one separate unit~: Article 6(2)(b). A limit of liability,
linked to freight, for delay is introduced. Article
6(1) (b) states that “~the liabiiity of the carrier for delay
in delivery according to the provisions of article 5 is
limited to an amount equivalent to two and a half times the
freight payable for the goods delayed, but not exceeding
the total freight payable under the contract of carriage of

goods by sea.*

6.4.4 Under the Harter Act

The approach of the Harter Act in regard to the
carrier’s limitation of 1liability may be said to be
unsatisfactory. Although the Act established, inter alia,
a duty to exercise at least due diligence in regard to the
treatment of the cargo and seaworthiness and imposed a fine

not exceeding two thousand dollars for any infringement, it
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did not nullify or affect unduly low limits of liability

clauses at all.123
604‘5 e i 7-

In cases before the United Kingdom courts, the
limitation of liability that is usually pleaded and applied
is wusually that under the Hague-Visby Rules. There is
another 1limit of 1liability, based on the tonnage of the
ship, which may be of application. It is less frequently
pleaded than the 1limits under the Rules which being
generally 1lower are preferred by carriers. It figures only
when a lérge cargo claim is made and the ship is relatively
small so that the claim exceeds the tonnage limit, or if
the Hague or Hague-Visby Rules do ‘not apply for some

reason.

The tonnage limitation scheme is to be found in the
Merchant shipping Act 1979, s§s.17-19, which implements the
Convention on Limitation of Liability for Maritime Claims
1979.124  gne persons entitled to limit their liability
are shipowners and salvors: Article 1(1). The term
#shipowner wunder the Convention means “the owner,
charterer, manager or operator of a seagoing ship¥: Article
1(2). The claims subject to limitation are, jinter alia,

claims in respect of 1loss of 1life or personal injury
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or loss of or damage to property occurring on board or in
direct connexion with the _operation of the ship or with
salvage operations, and consequential loss resulting
therefrom, as well as claims in respect of loss resulting
from delay in the carriage by sea of cargo, passengers or
their 1luggage: Article 2(1). Article 6(1) (b) which applies
to claims other than those concerning loss of life or
personal injury sets the 1limit of liability at ~167,000
(SDR) Units of Account for a ship with a tonnage not
exceeding 500 tons.” Article 6(1) (b) goes on to state that
#for a ship with a tonnage in excess thereof the following
amount in addition (applies): for each ton from 501 to
30,000 tones, 167 Units of Account; for each ton from
30,001 to 70,000 tons, 125 Units of Account; and for each
ton in excess of 70,000 tons, 83 Units of Account.# 1In
respect of claims other than those concerning loss of life
or personal injury, where the ship’s tonnage is less than
300 tons, the 1limit is 83,333 Units of Account: Article
5(1), Part II. The tonnage referred to throughout the
Convention is the ship’s gross tonnage ¥calculated in such
manner as may be presrcibed by an order made Dby the

Secretary of State”: Article 5(2), Part II.
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6.4.6 Article 3(8) and Limitation of Liability

Article 3(8) of the Hague and Hague-Visby Rules
provides that the carrier cannot contract out of the
responsibilities and 1liabilities imposed on him by the
Rules or decrease them otherwise than in accordance with
the Rules. The provision has been tested in court several
times;12% it is intended here only to consider the issue
of exclusive Jjurisdiction clauses in relation to the
legislative techniques used in implementing the
Rules.126 The issue is not new ahd has a history replete
with disagreements on the juristic foundation of the proper

law.

The view that the parties’ freedom to select the
proper law of the contract should be unfettered was
rejected by the Court of Appeal in Ihg_IQ:n1,127 but was
supported by the Privy cCouncil in Vita Food Products v.
Unus Shippingl?® and by the Court of Appeal in Qcean SS.
Y. Oueensland State Wheat Board.l?? bDr. Morris described

the latter two decisioné as fatal to the raison d’etre of
the Hague Rules,l3? and said: ~Since the United Kingdom
Act only applied to outward shipments from the United
Kingdom, this means that a shipment from a country like
Australia which had adopted the Rules to another country

like the uUnited Kingdom which had also adopted the Rules
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could escape the Rules.”131 aAg to the application of the
Hague Rules, the 1924 Act depended on a clause paramount
being inserted in the bill of lading or similar document of
title: g.3. Although Slesser L.J. in The Tornil3? had
opined that the omission to insert a clause paramount in
accordance with g,3 could be a common law misdemeanour, the
Privy Council in  Vita Food Products v. Unus Shipping!??
said that the 1language of s.3 was “directory” but not
*#obligatory.~ Summarily, the weight of authority suggested
that the limits of liability under the Hague Rules could be
decreased by the insertion of a clause conferring exclusive
jurisdiction on the courts of a country where lower limits

of liability applied.

In the United States, it has been held that the
Hague Rules as appended to the 1936 Act apply mandatorily
in respect of both inward and outward bills of regardless
of whether a paramount clause is embodied therein: Shackman
Y. Cunard White star:'’4 Indussa corp. v. Ramborg.'®®
This approach, it is submitted, arises from the language of
8.13 which, apart from stipulating the insertion of a
clause paramount’ states: #This Act shall apply to ALL
contracts for carriage of goods by sea to or from ports of
the United states in foreign trade.” (Emphasis added). On
the other hand, g.1 of the U.K. Act of 1924 reads: *SUBJECT
TO THE PROVISIONS OF THIS ACT, the Rules shall have effect
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in relation to and in connection with the carriage of goods
by sea in ships carrying goods from any port in Great
Britain or Northern Ireland to any port whether in or
outside Great Britain or Northern Ireland.” (Emphasis
added) . The words emphasised suggest that if g.3 which
stipulates the insertion of a clause paramount is not
complied with, the carriage need not be subject to the

regulatory force of the Rules.

The Morvikenl3® presented the English courts with
an opportunity to ascertain the effectiveness of the 1971
Act in terms of obliterating circumvention of the maximum
liability limits under the Hague-Visby Rules by
jurisdiction clauses invoking the application of foreign
law with lower maximum liability limits. In that case, a
road-finishing machine was shipped by the plaintiffs from a
a port in the United Kingdom to the Dutch Antilles. The
bill of 1lading provided that all disputes arising out of
the carriage had to be brought before the Court of
Amsterdam and that the Hague Rules were to apply under
which the maximum 1liability of the carriage would be 250
Pounds. The cargo was damaged and the owners arrested The
Hollandia, a sister ship of The Morviken which had
transhipped the cargo. At that time, the Hague-Visby Rules
had not yet been enacted by the Netherlands but they had
already been given effect in the United Kingdom by which
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the carrier’s 1liability would have been a maximum of
11,490.96 Pounds. Sheen J. held:137 #The plaintiffs have
no ground for complaint if the result of the litigation is
that they recover no- more than the limit agreed in the
contract. Oon the other hand, the defendants would feel
justifiably aggrieved if the plaintiffs, having commenced
proceedings in this Jjurisdiction in breach of their
agreement, are permitted to continue with that litigation,
and thereby recover more than the agreed limit.” In the
Court of Appeal, all three judges were agreed that g,1(2)
of the 1971 Act overrode the express agreement of the
parties that the proper law of the contract was the law of
the Netherlands. S8.1(2) reads: *The provisions of the
Rules, as set out in the Schedule to this Act, shall have
the force of law.” On its implications, Lord Denning drew
a parallel with Community law and said:138 w1n my opinion
it means that, in all courts of the United Kingdom, the
provisions of the Rules are to be given coercive force of
law. So much so that, in every case properly brought
before the courts of the United Kingdom, the Rules are to
be given supremacy over every other provision of the bill
of lading. If there is anything elsewhere in the bill of
lading which in inconsistent with the Rules or which
derogates from the effect of them, it is to be rejected.””
The House of Lords affirmed the decision, though Lord
Diplock was at pains to point out that:139 #a choice of
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forum clause ... does not ex facie offend against art.III,
r.8s. It is a provision of the contract of carriage that is
subject to a condition subsequent; it comes into operation
only upon the occurrence of a future event that may or may
not occur .... There may be some disputes that would bring
the choice of forum clause into operation but which would
not be concerned at all with negligence, fault or failure
by the carrier or the ship ... a claim for unpaid freight
is an obvious example. So a choice of forum clause which
selects as the exclusive forum for the resolution of
disputes a Court which will not apply the Hague-Visby
Rules, even after such clause has come into operation, does
not necessarily always have the effect of lessening the
liability of the carrier in a way that attracts the

application of art.III, r.8.~

-Lord Diplock’s caveat was of relevance in The
Benarty. 140 In that case, goods were shipped from
British ‘and cContinental ports to Indonesia. The bills of
lading provided that all actions were to be brought before
the Court at Djakarta. The goods were damaged by inclement
weather, and the goods’ owners sued the defendants in
England. They argued that the courts in Indonesia would
not apply the Hague-Visby Rules or the limits of liability
thereunder. The defendants were willing to accept the

package limitation under the Rules, but sought to reduce
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their 1liability on that basis by reference to the tonnage
limitation under the Indonesian Commercial Code which,
according to the bills of lading, was the proper law of
contract. Clearly the Indonesian tonnage limitation was
lower than that provided for in the U.K. Merchant shipping
Acts 1894-1984. The goods’ owners contended that Article 8
of the Haque-Visby Rules which reads “The Rules shall not
affect the rights and obligations of the carrier under any
statute for the time being in force relating to the
limitation of the liability of owners of sea-going vessels”
included only United Kingdom statutes. The Court of Appeal
held that since the Rules constituted an International
Convention, Article 3 included the Indonesian Commercial
Code. Professor Schmitthoff rightly ‘comments that The
Morviken'4l w~only means that the foreign courts applies
the same package limitation as that applying in the United
Kingdom,~142 Thus, where the Hague-Visby Rules apply and
the carrier accepts the package limitation thereunder (in
fact, he must) but seeks to limit his overall liability by
reference to tonnage limitation in accordance with the law
contractually stipulated to be the proper law of the
contract, the courts will not, in virtue of Article 8,

stand in the way.
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Where a claimant’s goods are 1lost, damaged or

delayed, the claimant will usually sue the carrier or
submit a claim to his underwriter who, by virtue of the
right < of subrogation, will be entitled to seek recompense
from the carrier. The carrier may in turn seek to be
exculpated under an excepted peril or limit his liability
through contractual and/or statutory provisions. So as to
circumvent the carrier’s protection, the claimant may elect
to sue a third party who is connected with the carriage or
custody of the goods in some way. The crucial question in
such a situation is: can a person who is not a party to the
contract but one who plays a part in its performance
shelter behind the protection granted to the carrier by

contract or statute?

Generally the answer lies in the negative. The
reasons are two: the third party will not normally have
furnished consideration and the doctrine of privity of
contract supervenes.l43 In Aglg:__x*__nigxggn,144 an
insecure gangway of the “Himalaya” caused the plaintiff to

slip and sustain injury, so she sued the carrier’s servants
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who were responsible for the gangway’s condition. The
Court of Appeal held that the plaintiff was entitled to
succeed because the servants were not privy to the contract

between her and the carrier.

In Elder Dempster & Co. V. Paterson Zochonis &
€0.145 there was a different outcome. In that case, the
vessel was time~chartered but the bill of lading was signed
by the master as agent for the charterers. The contract
was thus between the charterers and the shipper. The goods

were damaged by negligent stowage which by the terms of the

bill of 1lading was excused. It was thus the cardo owner
sued the shipowners in tort. The House of Lords held that

the shipowners were entitled to rely on the exception in
the bill. Viscounts cavel4® and Finlay147 spoke of
#*vicarious immunity~” by which is meant that when a contract
embodies exception clauses, any servant or agent in the
course of performing that contract may benefit from the
same protection given to his employers. The concept does
not appear to have attracted much judicial support.l4®
But in certain bailment cases and network contract
situations, a third party such as an actual carrier may

well be able to rely on the contract between the

contractual carrier and the shipper.l482
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Professor Mankabady contends that the Elder
Rempster ratio rested on 7an implied contract between the
plaintiffs and the shipowners, the terms of which
incorporated the exceptions and 1limitations of liability
stipulated in the bill of lading.'149 Professor Tetley
goes further: #~In effect charterers and shipowners are
together the carrier. They are really parties in the
common venture and as such are Jjoint parties to the
contract of carriage either overtly or as undisclosed
principals or agents of the one another.~150 It is
respectfully submitted that Professor Tetley’s
interpretation runs into difficulties where the Hague or
Hague-Visby Rules are applicable for, although a shipowner
‘and charterer share the duties of a carrier in most cases,
it blurs the distinction between an actual carrier and
contractual carrier. The Rules do not appear to be
concerned with actual carriers. Article 1(a) states that
the term ‘’carrier’ ~includes the owner or charterer who
enters into a contract of carriage with the shipper.”
Since the term ”carrier® is used only in relation to those
who enter into a contract of carriage with the shipper,
actual carriers arguably do not fall within the regulatory
ambit of the Rules. Further, Article 2 states: “Subject to
the provisions of Aarticle 6, under every CONTRACT OF
CARRIAGE of goods by sea the carrier ... shall be subject
to the responsibilities and 1liabilities, and entitled to
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the rights and immunities hereinafter set forth.'
(Emphasis added). But, as pointed out earlier, 15! the
position wunder the Hamburg Rules is fundamentally
different. Article 10(2) states that the Rules are

applicable to contractual and actual carriers alike.

The question as to whether a stevedore could rely
on a Himalaya clausel®? (a clause which expressly
provides that the servants, agents or others shall have the
benefit of the carrier’s proteétion) first came before the
House of Lords in §Scruttons 1td. v. Midlands Silicones
Ltg, 153 There a drum of chemicals shipped form New York
to London was damaged by stevedores in the process of
unloading. The House of Lords (Lord Denning
dissenting)154 held that the stevedores could not rely on
the 1limitation clause in the bill of lading for they were
not privy to the contract. The Edler Dempster casel®>
was distinguished on two grounds. First, the third party
in that case was a ship-owning company, a bailee. A
stevedore could not properly be considered a bailee for
possession does not pass to a stevedore who merely handles
the goods in transit.156 Second, the fact that the
master there took the goods on board and performed services
under the bill of lading as a servant of the shipowners
gave rise to an inference that the shipowner took the goods

into custody on the terms of the bill.
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The House of Lords did not settle the question
whether the doctrine of privity could be circumvented by
agency as it was not necessary to do so, but Lord Reid took
the opportunity to put forward his view:157 #I can see a
possibility of success of the agency argument if (i) the
bill of 1lading makes it clear that the stevedore is
intended to be protected by the provisions in it which
limit 1liability, (ii) the bill of lading makes it clear
that the carrier, in addition to contracting for those
provisions on his own behalf, is also contracting as agent
for the stevedore, (iii) the carrier has authority to do
that, or perhaps later ratification by the stevedore would
suffice, and (iv) that any difficulties about consideration
moving from the stevedore were overcome.” Lord Reid’s
four-fold test was held to Dbe fulfilled in The
Eurymedon. 158 The Privy Council held (Viscount Dilhorne
and Lord Simon dissenting)ls9 that the stevedores were
Protected because the clause clearly intended the
stevedorés to benefit, that the carriers acted on their own
behalf as well as in the capacity of agents for the
stevedores, that the unilateral contract by agency between
the shipper and the stevedores became mutual by the
performance of the services by the stevedores, and that the
stevedores’ services formed the necessary consideration for
the shipper’s agreement that the stevedores could rely on

the exception clause.
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In Australia, the Himalaya clause has had a mixed

reception. . It was given effect in Waters Trading v.
Dﬁlgg&x,lso but this decision was reversed by the High

Court in Wilson v, Darling Island Stevedoring Co.

thus:161 w~The stevedore is a complete stranger to the

contract of carriage, and it is no concern of his whether
there is a bill of lading or not, or, if there is, what are
its terms. He 1is engaged by the shipowner and by nobody
else, and the terms on which he handles the goods are to be
found in his contract with the shipowner and nowhere else.
The shipowner has no authority whatever to bind the shipper
or consignee ....~¥ In Ihg_ﬂgg_xg;x_ﬁggz,lsz stevedores
were employed by the carrier to discharge and hand over the
goods to the consignee in Sydney. The goods were stolen
whilst in storage. Stephen J. held that the Himalaya
clause which the stevedores sought to rely on, #“falls foul
of the doctrine of consideration. Nor am I, with respect,
satisfied that, either in the interests of international
commercial comity or upon grounds of public policy, this is
a case in which the language of the parties ought to be
strained in an endeavour to give it an efficacy which,
according to its ordinary meaning, it does not possess
cene If public policy does not dictate such a course,
neither do considerations of comity.'153 Stephen J. went
on to say:163 wphe decision in The Eurymedon turned upon

quite special facts ... the appellant stevedore not only
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habitually acted as such for the carrier in New Zealand but
wvas i£s parent,164 so that (citing Lord Wilberfrce’s
words) the carrier, was, indisputably, authorised by the
appellant to "contract as its agent for the purposes ...."
On appeal to the Privy Council, the Australian High Court
decision was overruled: *Although, in each case, there will
be room for evidence as to the precise relationship of
carrier and stevedore and as to the practice at the
relevant port, the decision does not support, and their
Lordships would not encourage, a search for fine
"distinctions which would diminish the general
applicability, in the 1light of established commercial
practice, of the principle.~164 The decision was

recently followed by the New South Wales Court of Appeal in

Godina v. Patrick Operations.®’

In the United States, the decisions vary according
to the wording of tﬁe Himalaya clause. Following the
decision of Laurence V. nglss in the mid-nineteenth
century, many states have abandoned the doctrine of
privity. It has thus been said that stevedores are
protected by the carrier’s exception clauses not by reason
of their agency relationship, but only if the bill of
lading expressly extends its benefits to them.167 1In

Hexrd & cCo. v, AKrgnill_Mgghingxx_gg;nL,168 the clause did

not specifically refer to the stevedores. In The

- 267 -



Mormacstar,169 +the bill of lading defined ~carrier” to

mean ~all persons rendering services in connection with

performance of this contract.” 1In Carle & Montanari Inc.

¥.  Isbrandtsen _ Lines,’? the  clause specifically
expressed an intention to benefit the stevedore. In
Tessler Bros. v. Italpacific,l’! the clause, although it

did not expressly refer to the stevedores, used the term
“every independent contractor.” In the first two cases,
the Himalaya clause did not avail the stevedores; but in
the latter two cases, the stevedores were held entitled to
shelter behind the protection available to the carrier

himself.

6.5.2 Under the Rules

The Hague Rules are silent as to whether the
carrier’s protection thereof can be extended to his
servants or agents, or independent contractors. It was
left to the common law to fill the gap. The Hague-Visby

rules introduce two new provisions under Article 4 bis:

¥(1) The defences and 1limits of 1liability
provided for in these Rules shall apply in any action
against the carrier in respect of loss or damage to goods
covered by a contract of carriage whether the action be

founded in contract or tort.”
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#(2) If such an action is brought against a
- servant or agent of the carrier (such servant or agent not
being an independent contractor), such servant or agent
shall be entitled to avail himself of the defences and
limits of liability which the carrier is entitled to invoke

under these Rules.”

The editors of Scrutton on Charterparties and Bills
of . Lading take the view that the intention of the words in
brackets #“was to exclude from the protection of the Rules
persons such as stevedores.'172 Nonetheless, a stevedore
need not always be an independent contractor. A shipowning
company may provide stevedoring services as part of its
commercial activities in which case its stevedores are just
as much its servants or agents as the master, loading
supervisor and other such 1like persons. Oonly if the
stevedores discharge their duties independently. of the
shipowner’s control and supervision or perform some service
apart from those stipulated by the contract of carriage can
they rightly be considered independent contractors.
Finally, while the Hague-Visby Rules protect only the
contractual carrier and its servants or agents, the Hamburg
Rules in addition provide that an actual carrier and its

servants or agents may benefit too,l73
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6.6  BREAKING THE LIMIT/LOSS OF RIGHT TO RELY ON THE

Unless otherwise agreed, a carrier cannot rely on
the common 1law exceptions or exception clauses in the bill
of lading where he has been negligent and his negligence
contributes to the 1loss of damage. In Siordet v.
Hall,l74 +tne goods were damaged by water from a boiler
pipe which had cracked because of frost. It was held that
although frost was an act of God, the loss was caused by
the master’s negligence in leaving the boiler full on a
cold night. A clause purporting to except liability #for
any 1loss of or damage to goods which can be covered by
insurance” will not free a carrier from liability for
negligence (Price & Co, v. The Union Lighterage Co.);175
but it would be different if no other construction could be
Put on an exemption clause except to say that it covers
negligence, for instance, where the words used are “not
liable for any 1loss or damage however caused.”176® 1In the
United states (New York excepted,l’’ a private carrier
may contract out of 1liability for negligence but not a
common carrier on grounds of public policy. In Qceanic

S.N. Co, V. Corcoran, a common carrier case, it was said of

the *negligence clause” that ”in so far as it relieves the
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defendant from its responsibility to the plaintiff of its
own negligence, it is void and without effect, being

contrary to the public policy of the country c...n178

6.6.2 Unseaworthiness

Unseaworthiness in relation to the right to rely on
the excepted perils and exemption clauses at common law,
under the trilogy of Rules, and the Harter Act has already

been considered.l”?

6.6.3. Fundamental Breach and Deviation

In Karsales (Harrow) Ltd. v, Wallis, Denning L.J.

said that ~exemption clauses ... no matter how widely they
are expressed, only avail the party when he is carrying out
his contract in its essential respects .... They do not
avail him when he is guilty of a breach which goes to the

root of the contract."180 This *"rule of law” approach,

followed in Harbutt’s ~Plasticine” Ltd. v. Wayne Tank and

Pumps Co, rtd.,'8l has been laid to rest by the House of
Lords decision in photo Production Ltd., v. Securicor

Ltg.182 There, the *“rule of construction” approach was
preferred. It was held that whether or not an exemption
clause is to be applied in respect of a fundamental breach

is a matter of construction. Until then, it was not clear
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whether the Suisse Atlantigque case stood for the rule of

law or rule of construction approach.183

The Photo Production case may be regarded as one in
which freedom of contract held sway: to quote Lord Diplock:

"A basic principle of the common law of contract, to which
there are no exceptions that are relevant in the instant
case, is that parties to a contract are free to determine
for themselves what primary obligations they will accept
e« 1if the parties wish to reject or modify primary
obligations which would otherwise be so incorporated, they
are fully at 1liberty to do so by express words."184 ang
Lord Salmon in explaining his decision said: "Any persons
capable of making a contract are free to enter into any
contract they may choose .... In the end, evérything
depends upon the true construction of the clause in dispute
... n185 By contrast, the theoretical basis of the rule
of law approach is that any clause which purports to
release a party from his fundamental obligation is so
unfair that it should not have effect. As Lord Salmon
explained, "clauses which absolve a party to a contract
from 1liability for breaking it are no doubt unpopular -
particularly when they are unfair .... It is, I think,
because of the unpopularity of such clauses that a so
called "rule of 1law" has been developed in the Court of

Appeal ..,."186 1, tne united States, the rule of law
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approach prevails. As Augustus Ct. J. said in The Alaska
Maru: "The general rule undoubtedly is that, 1if the
shipowner commits a breach of the contract of affreightment
which goes to the essence of the contract, he is not
entitled after such breach to invoke the provisions of the

contract which are in his favour."187

Undoubtedly, the courts in deciding whether or not
an exemption clause on its true construction applies to a
breach may reject it as being repugnant to the main object
of the contract.  This follows from a dictum of Lord
Wilberforce in the §Suisse Atlantique case: "Since the
contracting parties could hardly have been supposed to
contemplate such a mis-performance, or to have provided
against it without destroying the whole contractual
sub~-stratum, there is no difficulty here in holding
exception clauses to be inépplicable."188 In Sze Hai
Tong v, Rambler Cycle Co.,189 the bill of lading stated
that the carrier's liability was to ‘'cease absolutely" upon
discharge of the goods in Singapore. The goods were
delivered without the bill of lading being produced. The
Privy Council held that although the exemption clause could
hardly be more comprehensive, it could not be given effect
otherwise it would "run counter to the main object and
intent of the contract."190 Although the main object may

vary, "“it can be assumed that, in a contract for the
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carriage of goods by sea, the main object of the shipowner
will ordinarily be to earn freight, and of the goods owner,
to see that the cargo is carried with all reasonable
‘expedition to its destination and be there delivered to an
authorised person."191 The ensuing discussion looks at
what constitutes a deviation, when it is justifiable, and

the legal consequences of an unjustifiable deviation.

6.6.3.1 What is a Devijation?

Strictly speaking, a deviation is a departure from
the contractual route stated in a voyage charterparty or
bill of lading. If the route is not specified (the typical
bill of 1lading states only the ports of loading and
discharge), the proper route is "presumed to be (the)
direct geographical route, but evidence may also be given
to show what the usual route is": The Indian City.1%2 1n
the United states, the word ﬁdeviation" bears a wider
meaning. It is not confined to the geographical sense.
Overcarriage has been treated as a deviation,193 as has
the return of goods to the port of 1oading.194 In the
celebrated case Jones v. The Flying Clipper, it was held:
"Deck stowage where underdeck stowage is required is more
than negligence ... it is a deviation ...."193 The

trilogy of Rules and the Harter Act provide no guidance as
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to what constitutes a deviation; they sate only the

circumstances in which it is permitted.

6.6.3.2 When is a Deviation Justifiable?

(a) At common Law

At common law, a deviation is justifiable only
(1) when it is necessary to save 1life (Scaramanga v.
Stamp) ,19% or (2) to ensure the safety of the voyage
itself notwithstanding that the necessity for the deviation
arises from the ship's unseaworthiness (Kish v,
Tavlor),197 or (3) to the extent allowed by a "liberty to
devaite"” clause. In regard to the American equation of
deck carriage with deviation, deck carriage is only
permitted in the face of custom, or agreement, or when the
ship is purpose-built for carriage on deck.1® 1t is to
be noted that a clean bill of lading imports a duty to

carry under deck: Schooner St. Johns.}9° This may be
contrasted with Consumers Glass v. Farrell Lines?%® where

the oOntario Supreme Court held that a clean bill does not
import a duty to stow under deck, and that a short form
bill (which made nd reference to on-deck carriage)
incorporated a liberty to carry on deck clause in the long

form bill. The court rejected American jurisprudence to

the contrary, including The Hong Kong Producer?®! where,
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on similar facts, the Court of Appeal held that the liberty
to carry on deck clause in the regular form of bill of
lading was not incorporated into the short form bill. The

point has hitherto not been decided by the English courts.

Turning back to "liberty to deviateﬁ clauses
they generally purport to confer on the carrier unfettered
discretion in plotting and executing the voyage (for
instance, wyith liberty to call at any ports in any order"
as in Leduc v, Ward),29? put the courts have consistently
refused to give such. clauses a literal interpretation.
Thus in Leduc v. Wgzg,zoz the ambit of the clause was
adjudged to be restricted to ports on or near the
contemplated route. In 5;gg_Ling_x;_Egﬂgglg_ngngg,203 a
similar clause was held not to cover a deviation

unconnected with the contract voyage; so also in an
Australian case, Thiess v. Australian 55.204 It clearly
emerges from these cases that the courts will construe
"liberty to deviate" clauses with reference to the venture
which the parties had in mind or, as Coote puts it, "by
reference to the ‘'main objects' of the contract. #204P
This, it is thought, forms the correct approach. It avoids
the otherwise inescapable conclusion that a liberty clause
necessarily defines the contract route. However, Carver

expresses the view that "it is more correct to regard the

departure (from the ordinary route) as part of the contract
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voyage, as extended by the 1liberty clause. A so-called
‘deviation' permitted by the contract is ex hypothesi, no
deviation at all (in the sense of a breach of contract); it
is, necessarily, part of the contract voyage."205 But if
that view is correct, a typically drafted "liberty to
deviate" clause would allow a carrier to call at any port
in the world without regard to the usual route - a
proposition which would be untenable with the shipper's

expectations.

(b) Under the Harter Act

The Harter Act, s.3, extends the class of
justifiable deviations at common law to include deviations
made to save or in-attempting to save life or property at
sea. Such deviations must not extend beyond what is
required. In The Emily,29® a steamer deviated in order
to tow another steamer to a harbour where the latter was
pumped out but 1left in a potentially dangerous position.
The salving steamer then towed it elsewhere notwithstanding
that tugs could have carried out the task. The subsequent

deviation was held to be unjustifiable.

- 277 -



(c) Under the Hague and Hagque-Visby Rulesg

By Article 4(4) of the Hague and Hague-Visby
Rules, any deviation in saving or attempting to save life
or property at sea or any reasonable deviation is
Justifiable. The American version of the Hague Rules adds:
"Provided, however, That if the deviation is for the
purpose of loading or unloading cargo or passengers it
shall, prima facie, be regarded as unreasonable." Briefly,
under the Rules, in cases involving "liberty to deviate"
clauses, the reasonableness or unreasonableness of a
deviation will be of primary importance rather than the

wording of the clauses.

As to what constitutes a reasonable deviation,
Lord Atkin in stag Line v. Foscolo Mango stated: "a
deviation may, and often will, be caused by fortuitous
circumstances never contemplated by the original parties to
the contract, and may be reasonable though it is made
solely in the interests of the ship or solely in the
interests of the cargo or indeed in the direct interest of
neither; as for instance where the presence of a passenger
or of a member of the ship or crew was urgently required
after the voyage had begqun on a matter of national
importance .... The true test seems to be what departure

from the contract voyage might a prudent person controlling
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the voyage at the time make and maintain having in mind all
the relevant circumstances existing at the time including
the terms of the contract and the interest of all parties
concerned, but without obligation to consider the interests
of any one as conclusive."207 In that case, two
engineers were taken aboard a ship for its voyage from
Swansea to Constantinople. They were to have left at Lundy
after checking the ship's apparatus but because their task
had not been carried out by then, the ship deviated to land
them at sSt. 1Ives. After landing the engineers, the ship
hugged the coast too closely, struck a rock, and was lost.
In the circumstances, the deviation to land the engineers
was held to be unreasonable. But in The M/V
Belleville,?%® an American case, a deviation of ten to
fifteen miles to drop off a pilot was held to be
reasonable. In Thiess V. Augg;glign‘ §§,,2°9 an
Australian case, where a ship bound for Melbourne deviated
four miles off her course to take on bunkers for the next
voyage, the deviation was held to unreasonable. Although
there may be difficulties in determining whether a
deviation is reasonable or not, it seems that a deviation
from the contractual port which is strikebound to the
hearest port will be held to be reasonable (Ihe Manx
Fisher)210  ggpecially when the "liberty to deviate"

clause contemplates this contingency (Renton __v.
Palnyra) .211
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(d) Under the Hamburg Rules

Article 5(6) reads: "The carrier is not
liable, except in general average, where loss, damage or
delay in delivery resulted from measures to save life or
from reasonable measures to save property at sea." This
provision is different from that of the extant Rules in
force in two respects. First, a disgression to save
property is expressly required to be reasonable. Second,
the exculpatory words "any reasonable deviation" in the
Hague and Hague-Visby Rules do not appear but presumably
that aspect is encompassed by Article 5(1) which states
that the carrier is not liable if he proves that "he, his
servants or agents took all measures that could reasonably

be required" to avoid the loss, damage or delay.

6.6.3.3 The _ Leqgal  Implications/Consequences of an
Unjustifiable Deviation

(a) At common law

(i) Breach of condition

An unjustifiable deviation, 1like any other
breach of condition, entitles the innocent party to treat

the contract as at an end; although he may waive the
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breach, there must be acts which plainly show that he
intended to treat the contract as subsisting: Hain v. Tate
i__L11§.212 In that case, the charterer was held to have
waived the deviation because he 1loaded the ship at the

final port with knowledge of its deviation.

(ii) Precluding Reliance on Contractual and
Common Law Exceptions

The Photo Production case®!? has not
affected the principle long established that "an

unjustified deviation is always treated as a breach to
which (an exception clause) does not apply, unless the
Ccharterer or goods! owner affirms the contract of
carriage."?14 15 addition to the ousting of contractual
exception clauses, the carrier is also barred from recourse
to the excepted perils at common law. In Morrison v. Shaw
Savill,?15 4 ship which had unjustifiably deviated to Le
Harve was torpedoed by a German submarine. ‘- It was held
that the shipowner could only be excused if he could prove
that the cargo would have perished by reason of the King's
enemies even without the deviation. On the facts of the
case, it was not surprising that the shipowner failed to

discharge the burden of proof.216
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The present position of the law, in as
far as unjustifiable deviations are concerned, seems to be
that “ordinary principles of foreseeability and remoteness
of damage simply do not apply.“217 American law is of
the same effect.218 As to when the exceptions are
displaced, the editors of Scrutton on Charterparties and
Bills of Lading suggest that "it is probably immaterial
whether the 1loss or damage arises BEFORE, or during, the
deviation, or after it has ceased."219 (Emphasis
added) . However, it is not a view shared by others. 1In
Hain v. Tate & Lyle, it was said by the Lord Maugham that
"the charterers became entitled to treat the contract as at
an end from the date of repudiation."220 Coote believes
this to be the correct view and argues that the defence
that loss or damage would have resulted even without the

deviation would be meaningless otherwise.22!

In the United States, the precept that
causation is irrelevant has been questioned by Professors
Gilmore and Black,222 and in recent cases. In The
8S.Nancy Lykes,223 the cargo was swept overboard by a
gale after an unjustifiable deviation. The court stated
that exception clauses could be displaced only when an
unjustifiable deviation caused the loss or damage. Since
the deviation in that case was undoubtedly a proximate

cause of the 1loss, the dictum was clearly obiter. 1In The
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Banglor Kakoli??? the goods were damaged before and after
an unjustifiable deviation. ° Weinfeld J. stated that an
unjustifiable deviation does not render a carrier liable
unless the damage or 1loss results therefrom. Since the
shipowner failed to prove which part of the damage was
unrelated to the deviation, he was held liable for the
damage in its entirety. Weinfeld J.'s dictum is clearly
obiter and 1leaves intact the view that causation is
irrelevant and that the exceptions are displaced as from
the time of the unjustifiable deviation. First, had the
shipowner proved which part of the damage was sustained
before the deviation, he would have been freed of liability
to that extent. This does not rebut or affect in any way
the view that causation is irrelevant as from the time for
the unjustifiable deviation . Second, as to that part of
the damage sustained after the deviation, the nexus between
the deviation and the damage was proximate - not remote as
in Joseph Thorley v. Orchis?2?® (where the shipowner was
held 1liable for damage caused by negligent discharge which
happened 1long after the deviation) =~ so Weinfeld J.'s

dictum was clearly obiter.

We turn now to the reasons why an

unjustifiable deviation displaces the contractual and

common law exceptions. In Joseph Thorley v. Orchis,

Cozens~-Hardy L.J. stated: "It appears to me that the
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shipowner who, by deviating, has voluntarily substituted
another voyage for that contracted for in the bill of
lading, cannot claim the benefit of an exception obtained
in the special contract, which is only applicable to the
voyage mentioned in that contract."226 1p Hain v. Tate &
Lyle, Lord Atkin said: "I venture to think that the true
view is that the departure from the voyage contracted to be
. made is a breach by the shipowner of this contract, a
breach of such a serious character that, however slight the
deviation, the other party to the contract is entitled to
treat it as going to the root of the contract, and declare
himgelf as no longer bound by any of the contract terms
cov.n227 By way of comment, these dicta fail to explain
why deviation as a breach of contract ousts the common law
exceptions as well. Coote rightly observes that "deviation
is a breach of condition, but it is something more
besidesn.228 In Rendall v, Arcos, Lord Wright put it
down to a change of risks: "The essence of the principle is
that damage has been sustained under conditions involving
danger other than and therefore different from the
conditions which would have operated if the contract had
been fulfilled; for the consequences of such conditions the
defendant is held liable .... The defendant must show ...
that there must have been the same damage if the contract

had not been broken ...."229
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(iii) Demurrage, General Average and Freight

The House of Lords in U.8. Shipping Board
¥. Bunge?30 hpelq that, in the event of an unjustifiable

deviation, the shipowner cannot rely on a demurrage
pProvision and, in ngin“_x*_zggg_g_Lxlg,23l that he cannot

claim a general average contribution. On freight, Fletcher
Moulton L.J. in Joseph Thorley v. Orchis said: "The most
favourable position which (the shipowner) can claim to
occupy is that he has carried the goods as a common carrier
for the agreed freight. I do not say that in all
circumstances he would be entitled as of right to be
treated even as favourably as this, but in the present case
the plaintiffs do not contest his right to stand in that
position.232 In Hain v. Tate & Lvle, %23 it was
suggested that a shipowner who delivers the goods safely at
the port. of discharge is entitled to freight on a quantum
meruit basis (by implied contract) unless the facts are
such, as they were in the present case, as to defeat the
implication. In that case, the ship deviated on the way to
the third port of 1loading and on leaving there, incurred
substantial general average expenditure. The indorsee of
the bills of 1lading was held not liable to pay the
contractual freight for the goods shipped at the first two
pPorts as well as freight on a quantum meruit basis for the

shipment at the third port.
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(b) Under the Haque and Hague-Visby Rules

The ensuing discussion = centres on the
question: have the Hague and Hague-Visby Rules altered the
common law as regards the legal implications/consequences

of an unjustifiable deviation?

Carver suggests-234 "It is clear from Stag
Lins__!*__zgsgglg__ngngg235 -that the Rules have not altered
the principle that an unjustifiable deviation deprives a
ship of the protection of exceptions from liability, or,
indeed, affected in any way the pre-existing position as to
the effect of a deviation. In this respect the exceptions
in Aarticle 1v, rule 2, and, indeed, the whole of the Rules,
must be regarded as part of the contract which is abrogated
by the deviation. For, by Article 1I, the provisions of
the Rules apply only under a contract of carriage covered
by a bill of lading or similar document of title: if that
contract goes, so go the Rules with it." In Stag Line v.
Foscolo Mango, Lord Atkin had said:23® "I find no
substance in the contention faintly made by the defendants
that an unauthorised deviation would not displace the
statutory exceptions contained in the ggzziagg_gt_ﬁggﬂﬁ;hx
Sea Act. ... I can find nothing in the Act which makes its
~ statutory exceptions apply to a voyage which is not the
Voyage the subject of the ‘'contract for the carriage of

goods by sea' to which the Act applies."
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Yet Article 4(5) in stipulating the maximum
limits of 1liability employs the words "in any event" as
does Article 3(6) in laying down the one year limitation
for suit, and Lord Atkin referred to the excepted perils
under the Rules - not the 1limits of liability nor the
limitation period. Further, the replacement of the words
®"all 1liability in respect of loss or damage" in the Hague
Rules by the words "all liability whatsoever" in relation
to the time~-bar under the Hague-Visby Rules suggest
strongly that a claimant must bring suit against the
carrier within one year even if there has been a
deviation. As Steyn J. said in The Antares (No.2): "The
most important change from the wording of the Hague Rules
is undoubtedly the introduction of the word ‘'whatsoever.'
Taking into account the provision read as a whole ... I am
constrained to conclude that art. III, r.6, makes no
distinction between the fundamental and non-fundamental
breaches of contract."2362 The difficulty chiefly rests
on the conflict between the words "in any event" used in
relation to the ‘limits of 1liability and the limitation
period and Article 2 which states that "under every
contract of carriage ... the carrier ... shall be subject
to the responsibilities and 1liabilities, and entitled to
the rights and immunities hereinafter set forth." It has
been suggested that the carrier may still rely on the
limits of 1iability and limitation period if the Rules
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apply statutorily.237 Though the proposition 1is not
without force considering that the Hague Rules in Stag Line

!;__Egggglg__nggg9238 applied as a matter of contractual
incorporation, the fact remains that Article 2 still stands

in the way. Further, the words “any reasonable deviation
(or Jjustifiable deviation) shall not be deemed to be an
- infringement or breach of these Rules or of the contract of
carriage® in Article 4(4) may be read to mean that any
unjustifiable deviation shall be deemed to be an
infringement or breach displacing all of the carrier's
protection under the Rules and contract. It has to be
conceded though that this is no more than a conjecture at

best.

The American cases have nof been conclusive;
rather, they point to a conflict between the Seventh and
Seacond cCircuit cCourts. In Atlantic Mutual Insurance v,
Poseidon,?3® a Seventh Circuit Court held that the
carrier could rely on the liability limits under the Rules
because of the words "in any event" and because the
liability 1imits provision followed the provision allowing
deviation in certain circumstances - which the Court took
to imply the latter controlled the former. In Francosteel
Corp. v, N.V. Nederlandsch,?4® the california court of
Appeals held that an unjustifiable deviation does not mean

that a claimant is not bound by the one-year limitation
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period. In Jones v. the Flyving Clipper, a Second Circuit

Court held that "nothing in the 1legislative history of
COGSA indicated that the $500 limitation was intended to
displace the doctrine of unjustified deviation. Had such a
drastic - change in the existing 1law, entailing such
far-reaching commercial and financial consequences, been

intended, it would have been expressed in clear and

unmistakable terms."241 In Encyclopaedia Britannica Inc.
¥. The Hong Kong Producer, the Second Circuit Court of

Appeals held that "the stowing of the six containers on the
weather deck was ... an unreasonable deviation" and that
"the carrier is 1liable for the full amount of damage
sustained without the benefit of the $500 limitation per
package of COGSA."242 This approach may be contrasted
with that of Lloyd J.'s in The Antares: "Whatever may be
the position with regard to deviation cases strictly so
called ces I can see no reason for regarding the

unauthorised loading of deck cargo as a special case. 243

We turn. now to consider two changes brought
about by the Hague-Visby Rules which pertain to the
question whether the Rules alter the common law as to
unjustifiable deviations. Article 4(5)(e) is an entirely
new provision. It provides that the carrier loses the
benefit of the limitation of liability provision if "it is

Proved that the damage resulted from an act or omission of
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the carrier done with intent to cause damage, or recklessly
and with knowledge that damage would probabaly result."
The editors of Scrutton on Charterparties and Bills of
Iading suggest: "The fact that the draftsman has
specifically provided that serious misconduct deprives the
carrier of his right to limit might be said to imply that
the other protective  provisions were not intended to be
vitiated by such misconduct."244 The "other protective
Provisions® may be taken to refer to the excepted perils
and the limitation period. While there is nothing in the
Rules which conclusively lead to a different construction,
there is 1likewise nothing in the Rules which conclusively
support the view expressed in Scrutton. It has further
been suggested that “paragraph (e) leaves no room for the
doctrine of deviation to deprive the carrier of his right
to 1limit his 1liability: at any rate where the act relied
upon is committed by the carrier."24? If that view is
correct, then the carrier loses his right to liability
limitation only if his deviation falls within the type of
misconduct prescribed by paragraph (e).“5 As for the
time 1limitation period under the Hague-Visby Rules, the
introduction of the word "whatsoever" after the words "the
carrier and the ship shall in any event be discharged from
all 1liability," effectively means that an unjustifiable
deviation will not deprive the carrier of the benefit of

the time limitation period.246
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(c) Under the Hamburg Rules

The Hague and Hague-Visby Rules have, by their
reticence on the legal effects of unjustifiable deviations,
caused mush obsfucation; one would have thought that the
drafters of the Hamburg Rules could have provided the

necessary clarifications.

Article 5(6) states: "The carrier is not
liable, except in general average, where loss, damage or
delay in delivery resulted from measures to save life or
from reasonable measures to save property at sea." Apart
from this exculpatory provision and Article 5(1) - "all
measures that could reasonably be required" - the carrier
is liable for any other deviation. But to what extent?
Article 6 stipulates the limits of liability but does not
use the words "in any event" or words to that effect.
Article 8(1) enumerates the types of misconduct which would
deprive ' the carrier of his right to limit, but without
reference to unjustifiable deviations. As with the
Hague-Visby Rules, the question is whether the carrier is
80 deprived only when his misconduct is of a type mentioned
under the provisions, that is, only when he deviates with
intent to cause loss, damage or delay, or recklessly with
knowledge that 1loss , damage or delay would probabaly

result.

- 291 -



Article 20(1), dealing with <the 1limitation
period for suit, does not use the term "in any event" or
"whatsoever." It reads: "Any action relating to carriage
of goods under this Convention is time-barred if judicial
or arbitral proceedings have not been instituted within a
period of two years." Although the provision does not say
"contract of goods® but refer to "any action relating to
the carriage of goods," Article 7 states that the carrier's
defences and limits of 1liability under the Rules shall
apply in any action in respect of the goods as "covered by
the contract of carriage by sea." On deck carriage
oontrary to express agreement, the position is clear; it is
"deemed to be an act or omission of the carrier within the
meaning of Article 8" depriving him of his right to limit
his liability: Article 9(4).

6.6.4 Exceeding the Limits by Adreement

The carrier's maximum limits of liability under the
Hague and Hague-Visby Rules may be exceeded by agreement.
Two requisites however have to be complied with: Not only
must the "nature and value" of the goods be declared by the
shipper before shipment, but the particulars must also be
"inserted in the bill of lading": Article 4(5)(a). In an
e@arly Hague Rules case, Pendle & Rivet Ltd. v. Ellerman

Lines Itd,, Mackinnon J. said:247 wThough the plaintiffs
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did declare the value of the goods before shipment, that
was not inserted in the bill of 1lading; and in those
circumstances only one of the conditions on which the
defendants could Dbe liable for more than £100 was
fulfilled,* and held the maximum 1limits applicable. 1In
Anticosti shipping v. Viateur St. Aamand,24® the Supreme
Court of canada ruled that the carrier's knowledge of the
cargo's value was insufficient. From a commercial
viewpoint, it is worthy of note that "when the parties
arrange for the carrier's 1liability in excess of the
maximum 1limits, the freight rate is higher than in the case

when the limits apply.”249

In the United States, the shipper must have been
afforded an opportunity or choice to declare a higher
value. Else the carrier cannot limit his liability to $500
per package or customary freight unit. The requirement is
fulfilled if the bill of lading states that a choice of
freight rates is available to the shipper (The
Caledonier)?5° which presumably may be taken to imply
that the shipper can secure unlimited or a higher level of
liability on the part of the carrier on payment of a higher
freight rate.  In General Electric Co. v. Ladv Sophie,?°!
it was held that the absence of a space in the bill of
lading for a decléred value of the goods disentitled the
carrier from relying on the $500 limit of liability. The
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case has to be read subject to Tractech Inv. ¢. Costa
Line,2?%2 where it was held by a New York court that a

bill of lading need not have a space specifically
designated for a declaration of the cargo's value. In so
far as concerns short form bills of lading, it suffices
that the opportunity to declare a higher value is
incorporated by general reference. There is a plethora of
cases to this effect,%? and Komatsu v, States SS.

€0,254 to the contrary seems to be an isolated case.

6.6.5 Misconduct under the Rules Resulting in Loss of
Right to Limit

The Hague Rules do not stipulate the types of
misconduct which will deprive the carrier of his right to
limit. Nor does the Harter Act. By Article 4(5)(e) of the
Hague-Visby Rules, "it is provided for the first time that
certain types of misconduct by the carrier will deprive him
of the benefit of the limitation."25% It reads: "Neither
the carrier nor the ship shall be entitled to the benefit
of the 1limitation of 1liability provided for in this
paragraph if it is proved that the damage resulted from an
act or omission of the carrier done with intent to 6ause
damage, or recklessly and with knowledge that damage would
Probably result." Article 8(1) of the Hamburg Rules is to

the same effect.
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The implications of Article 4(5)(e) are somewhat
unclear in two respects. .First, was it intended that only
in the case of intent to cause damage or reckless
misconduct that the carrier would 1lose his right to
1imit2256 Second, does the carrier 1lose his right to
limit when the misconduct is that of his servants or
agents? In regard to the latter question, it is thought
that the answer lies in the negative for elsewhere there is
express reference to the consequences of misconduct by the
carrier's servants or agents. Article 4 bis provides that
"a servant or agent of the carrier shall not be entitled to
avail himself of the provisions of this article, if it is
proved that the damage resulted from an act or omission of
the servant or agent done with intent to cause damage or
recklessly and with knowledge that damage would probabaly
result."  Since “the provisions of this article" includes
the excepted perils - Afticle 4(2) - the servant or agent
can be deprived of reliance on the excepted perils in
addition to the maximum 1limits of liability.257 By
contrast, Article 4(5)(e) refers only to the carrier's loss
of his "benefit of the limitation of liability." But where
the carrier is a company and the directors exercise no
direct functions in connection with carriage, it may be
proper to attribute the misconduct of a person with

managerial capacity (notwithstanding that he be a servant
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or agent) to the company-qua-carrier.258 Only in that
sense, it is thought, can the carrier lose his right to

limit when the misconduct is that of his servant or agent.

The words "intent to cause damage" appear to be
free of difficulties in interpretation; the meaning of
"recklessly and with knowledge that damage would probably
result" was crucial in Goldman v. Thai Airways.2°° The
Case concerned a personal injury claim. The claim rested
on the meaning of Article 25 of the Warsaw Convention which
includes the words in parentheses. The Court of Appeal
held that actual knowledge of the probability of the damage
vhich was in fact suffered, and disregard of the
probability had to be proved by the plaintiff. As the
Plaintiff failed to discharge that burden of proof, the

limit of liability remained inviolate.

Article 4 of Schedule 4 of the London Convention on
Limitation of Liability for Maritime Claims 1976, appended

to the Merchant Shipping Act 1979, adopts the same elements

of misconduct barrinq limitation as that of Article 4(S) (e)
of the Hague-Visby Rules - but it makes clear that the
migconduct barring limitation must be that of the defendant

himself. It reads: "A person liable shall not be entitled
to limit his 1liability if it is proved that the loss
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resulted form his personal act or omission, committed with
intent to cause such loss, or recklessly and with'knowledge

that such loss would probabaly result.%

By contrast, the now defunct g,502 of the Merchant
Shipping Act 1894 freed any owner of a British ship from
liability for 1loss of or damage to (i) goods on board the
ship caused by fire, or (ii) valuable gods ("gold, silver,
diamonds, watches, jewels or precious stones") the true
nature and value of which have not at the time of shipment
been declared if the loss or damage happened without his
"actual fault or privity." Its corollary, s.503(1),
ensured that the owners of a ship, British or foreign, were
not 1liable beyond certain limits in respect of other loss
or damage if the occurrence took place without their
"actual fault or privity." By the Merchant Shipping Act
1958, s.3: "The persons whose liability in connection with
a ship is excluded or limited by Part VIII of the Merchant
Shipping aAct 1894, shall include any charterer and any
person interested in or in possession of the ship, and, in
particular, any manager or operator of the ship." These
pProvisions have now been replaced by the London Convention,
but it may be necessary to look at the words "actual fault
Or privity" as a comparison and also because the U.S. Fire
Statute uses the words "design or neglect" which have been
judicially stated to mean the same as "actual fault or

privity,n260.
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In The Lady Gwendolen, Winn L.J. stated:26!

"First: an owner who seeks to limit his liability must
establish that, although for the immediate cause of the
occurrence he is responsible on the basis of respondeat
superior, in no respect which might possibly have
causatively contributed was he himself at fault. An
established causative 1link is an essential element of any
actionable breach of duty: therefore, "actual fault® in
this context does not invariably connote actionable breach
of duty. Second: an owner is not himself without actual
fault if he owed any duty to the party damaged or injured
which (a) was not discharged; (b) to secure the proper
discharge of which he should himself have done but failed
to do something which in the given circumstances lay within
his personal sphere of performance.” In that case, the
Plaintiff's ship which was proceeding at full speed in fog
collided with the defendants' ship. The plaintiffs had not
instructed the master to use radar or to place
considerations of safety above punctuality. It was held
that since the day to day management of the plaintiffs'
company was entrusted to the head of traffic department, he
was the alter ego of the company and his failure to issue
Proper instructions to the master was due to the actual
fault or privity of the plaintiffs. The decision follows

Haldane L.c.'s dictum in Lennard's Co. v. Asiatic Co. that

where the owner is a corporation, the fault or privity must
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be that of the person who is "the directing mind and will
of the corporation, the every ego and centre of the
personality of the corporation” in order for the
corporation to be deprived of the 1894 Act's

protection. 262

Three recent cases may be cited to illustrate the
type of persons who may be regarded as the alter ego of
their company. In The Garden City,?%3 the plaintiffs
claimed a declaration that they were entitled to limit
their 1liability for a collision for which they had already
been found 60 per cent to blame. The issue was whether
fault or privity could be attributed to the corporation via
the chief Navigator who was responsible for the Master and
the Third Officer who were on watch when the collision
happened. It was not disputed that theAChief Navigator's
subordinates were not the alter ego of the corporation; his
superior, the Director General and the director of
Technical Affairs, had been found not to be negligent.
Staughton J. held that the Chief Navigator was not somebody
for whom the corporation was liable for his action could
not be regarded as the very action of the corporation. By
way of comment, the decision indicates that where the
hierarchy of a corporation comprises of numercus strata,it
may be necessary to go for the very top to establish the

Corporation's actual fault or privity. Looked at another
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way, there are buffers within a large corporation. By
contrast, in The ug;ionzs4 where there was no marine
superintendent or chief navigator, the managing director
~was held to be the alter ego of the company. These cases
are not to be taken to mean that the courts will look to
the rank rather than the functions of the person alleged to
have been at fault. Thus, although the two directors but
not the superintendent and manager of the technical
department were held to be the alter ego of the company in
The Torenia,?6% the two directors were actually involved

in the management of the company.

In conclusion, claimants will find it more
difficult to prove intent to cause damage or recklessness
with knowledge or probable damage under the Hague-Visby and
Hamburg Rules, and the Mexchant Shipping Act 1979 than
actual fault or privity under the Merchant Shipping Act
A894. The modern day legal regimes have thus restricted
the scope for the carrier's loss of right to 1limit
liability. While this direction heralds certainty and
Presumably brings down the carrier's cost of insurance, it
mustk be doubtful if the effect is reflected by way of lower
freight rates. Nonetheless, claimants may find comfort in

the progressively higher limits of liability.
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