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INTRODUCTION
One of the many criticisms levelled at Canada’s Assisted Human Reproduction Act, 2004 has
been its lack of regulatory certainty. By early 2018, only one set of regulations — Section 8
(Consent) Regulations — had been passed.® Ethicists,? lawyers,® and clinicians* have repeatedly
called on the federal government to take legislative action to update Canada’s 1998 human sperm
screening and testing regulation,® address the lack of health protections for patients using
donated ova,® and to bring clarity to the law regarding reimbursement of gamete donors and

surrogates.’

The tide now appears to be finally turning. On October 1, 2016, Health Canada announced its
intentions to bring forward a number of long awaited Assisted Human Reproductive Act 2004

(AHRA)?® regulations. It plans to revise the 1996 Semen Regulations® and move them from the
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Downie and Francoise Baylis. “Transnational trade in human eggs: law, policy, and (in)action in Canada. Journal of
Law and Medical Ethics 2013;41 (1):224-39. Alana Cattapan. “Rhetoric and reality: Protecting women in Canadian
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Food and Drugs Act to the AHRA (amended 2012), develop regulations for the screening and
testing of ova donors, establish gamete tracing protocols, clarify reimbursable expenses for
parties involved in surrogacy arrangements and sperm and ova donation, and institute inspection
procedures.’® Health Canada cites three reasons for undertaking this long overdue legislative
renewal: i) reduce the risks to human health and safety from using donor sperm and eggs (ova),
including the risk of transmitting disease; ii) make clear what expenses may be reimbursed to
donors and surrogates; and, iii) allow the appointment of inspectors who will manage and

enforce the AHRA.!!

Since the October 2016 announcement, Health Canada has undertaken web-based consultations
and invited stakeholders and interested parties to comment on its proposed directions for
regulatory change. Consultation has occurred alongside the Standards Council of Canada’s re-
development and re-release in late 2017 of a revised National Standard of Canada, CAN/CSA-
Z900.2.1.-17 Tissues for assisted reproduction.*? This updated Standard is a propriety set of
guidelines though it should be noted that its development like the earlier versions was funded by
Health Canada.®® It is expected that the 2017 CAN/CSA Standard will shape the detailed

screening, testing, labelling and packaging and reimbursement regulations likely to be tabled in
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https://www.canada.ca/en/health-canada/programs/consultation-assisted-human-reproduction.html
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the 2018-19 Parliamentary Session or possibly incorporated into the regulations.'*

In early February 2018, Health Canada released a short overview report entitled “What We
Heard”.! It summarized the “57 sets of comments™*® received during the 2016-17 consultation
period but did not reveal the direction that the government was likely to take in response to

identified concerns. Nor did it suggest how conflicting views might be addressed.

While these initiatives indicate that the federal government has at long last decided to take action
to resolve some of the longstanding AHRA regulatory inadequacies, the approach falls short of a
much-needed legislative renewal being requested by those seeking changes to the sections that
ban commercial surrogacy and gamete donation'” and limit research.'® Also, there has been very
little attention paid to the legal and policy implications of the amendments made in 2012 to the

AHRA®

This paper critically examines one of the 2012 AHRA amendments. At section 10 of the Act, a
new requirement was added mandating screening and testing of ‘obtained’ ovum ‘donated’ by a

‘donor’ and used in her own surrogate pregnancy.? The stated rationale for this amendment cites
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15 Health Canada. What We Heard. January 2018. https://www.canada.ca/en/health-
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the federal government’s obligation to reduce harm to human health and safety arising from use
of sperm or ova for human reproduction, including the risk of the transmission of disease.?* The
2016 Health Canada regulatory initiative advanced to establish the mandated screening and
testing regime instituted to ensure the health of Canadian fertility patients will be required to

address this recently added legislative requirement.

The paper identifies three issues raised by the amendment targeting traditional surrogacy?? when
carried out as a result of assisted reproduction technologies.? The first observes that failure to
screen and test a woman’s obtained ovum used in her own surrogate pregnancy carries criminal
code penalties. The Supreme Court of Canada (SCC) decision in Reference re Assisted Human
Reproduction Act (Ref re AHR)?* permits the federal government to legislate in areas where a
‘health evil’ is present. The paper investigates the ‘health evil® that requires the application of
federal criminal law powers to mandate screening and testing of an ‘obtained” ovum ‘donated’
by a woman and used in her own surrogate pregnancy??® It asks: Are we satisfied that the
amendment meets the harm test for application of criminal law powers established by the SCC in

Ref re AHR.%6

The second issue concerns the term ‘donor’. The paper argues that a muddling of the meaning of

21.5.10(1) as amended by Jobs, Growth and Long-term Prosperity Act, S.C. 2012, ¢-19, at s.714.

2 Traditional surrogates are genetically related to the child they agree to carry for intended parent(s). They supply
their own ova used in their surrogate pregnancy.

23 Most traditional surrogacy occurs as a result of assisted insemination. The amendment is directed at IVF
treatments whereby the surrogate’s ovum (ova) are obtained as a result of ovarian stimulation. The ex utero ovum
would then be fertilized using sperm from the intended parent or by sperm obtained for the reproductive use of the
intended parent(s).

24 Ubaka Ogbugu, 2013. “The Assisted Human Reproduction Act Reference and the Thin Line Between Health and
Crime” Constitutional Forum constitutionnel 22(1), 93-97.
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the word ‘donor’ appears to have been introduced by the amendment. | suggest that
terminological confusion created by the AHRA, use of a different definition by the 2017
Canadian Standards Association Standard, provincial statutes, and Canadian Fertility and
Andrology Society treatment guidance documents may be contributing to a misunderstanding
regarding the health and safety risks encountered by a woman using her own ‘obtained’ ova in
her own surrogate pregnancy. | critically explore the implications of this confusion for

reproductive law and policy.

The third issue raised by the amendment centres on the transformation of an ‘own ova’ into a
‘third-party’ gamete. This occurs in part by the confusion over the word ‘donor’ but it is a more
complex matter. | argue that the multi-faceted fertility treatment roles taken on by the traditional
surrogate can result in her being both an ‘egg donor’ and a ‘surrogate.” The paper asks us to
focus our attention on elements of consent that could become especially problematic for
traditional surrogates, including consent for testing and screening, consent to donate, consent for
treatment as a donor and as a traditional surrogate, and consent to create an embryo. This
multiplicity of roles demands that assisted reproduction legislation and accompanying
regulations need to regard her as an autonomous, consenting fertility patient and not as a “spare

9927

part”?” provider or as a “treatment option” for infertile patients and intended parent(s).?®

27 Vanessa Gruben. 2009. “Assisted Reproduction Without Assisting Over-Collection: Fair Information Practices
and the Assisted Human Reproduction Agency of Canada” Health Law Journal 17: 229.

28 Pamela M. White, “Why we don’t know what we don’t know’ about Canada’s surrogacy practices and outcomes”
in A. Cattapan, A. Campbell and V. Gruben (eds). Critical Approaches to Canada’s Surrogacy Law. Irwin Law.
2018 (forthcoming).



To undertake the analysis of the three substantive issues, the first section of the paper conducts a
a review of Canada’s assisted reproduction legal landscape. It then examines the AHRA
definition of ‘donor’ and considers how the AHRA concept differs from the terminology used in
in provincial statutes, the 2017 CAN/CSA Standard, and fertility association guidelines. The
paper then chronicles the amendments made to the AHRA in 2012 that require screening and
testing of human reproductive tissue used in fertility treatments. In this section, | explore a
number of implications of the amendment for issues such as consent, reproductive autonomy,

and health risks.

Once establishing the parameters and factors included in the legislative AHR Act amendment,
the second section of the paper undertakes an analysis of health and safety harms that could be
be viewed as conditions sufficient to require the imposition of criminal law sanctions were
untested and unscreened ‘obtained”’ traditional surrogate ova used in the traditional surrogate’s
pregnancy. | seek to establish whether the health and safety harms would be to the traditional
surrogate herself, the clinic, other fertility patients, surrogate-born child, or to society in general.
It asks whether the identified health and safety harms meet the test set out by the SCC in Ref re

AHR.

The final section of the paper critically analyses a number of problems identified with the
amendment, including whether there exists a sufficient health and safety justification to impose
criminal code penalties in cases where unscreened and untested ‘obtained’ ova ‘donated’ by a
traditional surrogate are used in her own surrogate pregnancy. It probes whether the proposed

regulatory actions it triggers function as a thinly disguised attempt to discourage the practice of



traditional surrogacy when undertaken using IVF. It asks whether the screening and testing
requirement could be an attempt to turn traditional surrogates into a special group of designated
ova donors: women who also take on an additional role as surrogate. In conclusion, it focusses
our attention on several of the worrisome regulatory problems that are likely to be created as a
result of inconsistent application of the term ‘donor’, reliance on unelected bodies to determine

regulatory framework parameters,?® and an uncritical sanctioning of fertility industry practices.

BRIEF HISTORY OF ASSISTED HUMAN REPRODUCTION ACT, 2004
Canada’s AHRA 2004 passed after nearly 20 years of extensive consultation,® in-depth study>!
and at times acrimonious debate®? is considered by many legal and policy scholars to be
seriously flawed.® Barely had the Act achieved Royal Assent when Quebec contested the use of
federal criminal law powers to regulate the practice of fertility medicine.?* In 2010, the SCC
agreed with Quebec’s position in its contested and divided decision (4:4:1) Ref re AHR which

rendered ultra vires the sections of the Act legislating in areas under provincial constitutional

2 Frank Vibert. 2007. The Rise of the Unelected: Democracy and the New Separation of Powers. Cambridge:
Cambridge University Press.

%0 Royal Commission on New Reproductive Technologies "Proceed with Care”. (Ottawa: Queen’s Printer, 1993)
known as the Baird Commission; Bonnie Brown, December 2001. Assisted Human Reproduction: Building
Families. Standing Committee on Health. December 2001.Parliamentary Internet Parlementaire:
http://www.parl.gc.ca.

31 Ibid. note 12. Baird Commission research report “Proceed with Care” was voluminous. List of research studies
and researchers, Appendix E at 1253-71.

32 Monique. Hébert, Nancy M. Chenier and Sonia Norris. 10 October 2002 (revised 16 April 2003) Legislative
History of Bill C-13. Library of Parliament.

33 Pamela M. White, 2015. “4 ‘less than perfect law’: The unfulfilled promise of Canada’s Assisted Human
Reproduction Act”, in Kirsty Horsey, (ed.), Human Fertilisation and Embryology: Regulation Revisited (London:
Routledge); Frangois Baylis and Jocelyne Downie, 2013. “A Tale of Assisted Human Reproduction Canada: A
Tragedy in Five Acts.” Canadian Journal of Women and the Law, 25(2) 183; Alana Cattapan.2013. “Rhetoric and
reality: Protecting women in Canadian public policy on assisted human reproduction.” Canadian Journal of Women
and the Law, 25(2) 202.

34Décret 1177-2004; Décret 73-2006; Attorney General of Quebec v Attorney General of Canada, 2008 QCCA
1167, [2008]. RIQ 1551, 298 DLR (4th) 712.
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jurisdiction, notably the practice of medicine and research.® The SCC decision left intact the
sections protecting human health and safety, such as the testing and screening of human
reproductive materials used for assisted reproduction.®® The prohibition of activities deemed to
be morally unacceptable such as cloning, sex selection, discrimination and commodification of
human gamete donation and surrogacy were upheld®’ as were the sections enabling enforcement
of permitted activities, including the reimbursement of expenses incurred by gamete donors and

surrogates.*®

The pith and substance®® of the SCC 2010 decision, Ref re AHR, centres on the use of federal
criminal law powers to uphold morality and to prohibit a public health evil.*® Relying on the
argumentation advanced by Rand J in the Margarine reference,*! Ref re AHR reaffirms that the
evil or threat must be real and legitimate.*> Moreover, the decision serves to remind Canadian
legislators that in matters of health, an area of provincial constitutional responsibility, criminal
law when used to achieve a public purpose is restricted to suppression of a public health evil.*® It

underscores that mere identification of public purpose is not sufficient justification for invoking

352010 SCC 61 [2010] 3 S.C.R. 457. Sections rendered ultra vires: s. 10, 11, 13-18; ss 40(2) (3), (3.1), (4) and (5)
and ss. 44(2) and (3).

36 See the new section 10, Assisted Human Reproductive Act, 2004 as amended in 2012.

37 Supra note 8, sections 5-9.

¥Discussion of the decision found at: B. VVon Tigerstrom. 2011.“Federal health legislation and the Assisted Human
Reproduction Act Reference.” Saskatchewan Law Review, 74:33; JD. Whyte. 2011. “Federalism and moral
regulation: A comment on the Reference re Assisted Human Reproduction Act.” Saskatchewan Law Review, 74: 45.
GG Mitchell. 2011. “Not a general regulatory power- A comment on Reference re Assisted Human Reproduction
Act.” Supreme Court Law Review, 54:633. See section 12 of the AHRA.

39 The purpose and effect see: 2010 SCC 61 [2010] 3 S.C.R. 457 at 189.

0 J-F Gaudreault-DesBiens & N. Karazavin. 2012. “Canada’s New Reproductive Technologies: A Moral Evil or
Signs of Beneficial Medical Progress?” Public Law (January) 147; JD. Whyte. 2011. “Federalism and moral
regulation: A comment on the Reference re Assisted Human Reproduction Act.” Saskatchewan Law Review, 74: 45
41 Reference re Validity of Section 5 (a) of the Dairy Industry Act, [1949] SCR 1, 1 DLR 433.

422010 SCC 61 [2010] 3 S.C.R. 457 at para 251.

43 Ubaka Ogbogu, 2013. “The Assisted Human Reproduction Act Reference and the Thin Line Between Health and
Crime.” Constitutional Forum constitutionnel 22(1): 93 at 93.



federal criminal law powers. As the SCC stated that the “evil must be real and the apprehension
of harm must be reasonable.”** | argue that it is through this interpretive lens that subsequent
AHRA legislative amendments and regulatory reform such as the one recently undertaken by

Health Canada must be critically assessed and evaluated.

2012 Legislative Amendments to the AHRA

In March 2012, more than two years after the decision in Ref re AHR, the federal government
used omnibus tax legislation, Bill C-38: Jobs, Growth and Long-term Prosperity, to amend the
Assisted Human Reproductive Act, 2004.%° The Assisted Human Reproduction Agency was
eliminated thereby saving the federal government some $10 million®® though it soon become
apparent that any fiscal savings were likely to be considerably less given that the Agency had
never managed to spend even half of its annual budget.*” Furthermore, Health Canada was being
asked to assume a limited number of assisted reproduction regulatory, enforcement, and outreach

responsibilities.*®

The 2012 Jobs, Growth and Long-term Prosperity Act amendments also performed a legal

administrative housekeeping function consistent with a regulatory stance current at the time that

442010 SCC 61 [2010] 3 S.C.R. 457 at 464.

45 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19.
http://www.parl.gc.ca/HousePublications/Publication.aspx?Docld=5697420&File=14.

46 Tom Blackwell, “Government Shutters Agency that Oversees Canada’s Fertility and Assisted Reproduction
Industry” National Post. 30 March 2012;

47 Anne Kingston, “Assisted Human Reproduction Canada: The Budget Cut Everyone Missed” Maclean’s Canada,
2 April 2012; Health Canada. Strengthening the Assisted Human Reproduction Act. October 1, 2016. at Section 3.1.
https://www.canada.ca/en/health-canada/programs/consultation-assisted-human-reproduction.html.

48 See the critique of this administrative change presented by Frangois Baylis and Jocelyne Downie, 2013. “A Tale
of Assisted Human Reproduction Canada: A Tragedy in Five Acts.” Canadian Journal of Women and the Law,
25(2) 183.
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of eliminating one regulation for every new one it established.*® The sections of the Act rendered
ultra vires by the SCC decision in Ref re AHR were repealed. At the same time, it consolidated a
number of regulatory responsibilities found in or identified as being absent from accompanying
legislation. For example, sections of the AHRA 2004 that regulated the use of human ova and
sperm under the Human Pathogens and Toxic Materials Act>® along with the regulation that had
mandated the testing and screening regime for human sperm under the federal Food and Drugs
Act® were repealed. Human sperm and ova screening and testing along with tracing and
identification requirements are now found within the ambit of the AHRA at the amended s.10.
The investigative abilities of Health Canada were strengthened. Inspection provisions associated

with the as-yet-to-be promulgated regulations were revised®?,

The 2012 AHRA amendments have been characterised by some scholars as a repeat performance
of a failed legislative project,®® while others have been less generous in their criticism of
Canada’s renewed legislative foray into the law of assisted reproduction.>® However, none of the
critiques of the 2012 AHR Act amendments have examined the implications of imposing

screening and testing regulations on ‘obtained’ ova ‘donated’ by a traditional surrogate for use in

49 Laura Jones, 2015. “Cutting Red Tape in Canada: A Regulatory Reform Model for the United States?” Mercatus
Research, Mercatus Center at George Mason University, Arlington, VA, November:3.

%0 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19, at s.714.

51 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19 at s.715.

2 AHRA 2004 s.45-68.

%3 Alana Cattapan & Sara Cohen. 2013. “The Devil We Know: The Implications of Bill C-38 for Assisted Human
Reproduction in Canada” Journal of Obstetrics and Gynaecology Canada 35(7): 654.

% Francois Baylis & Jocelyne Downie, 2013. “A Tale of Assisted Human Reproduction Canada: A Tragedy in Five
Acts.” Canadian Journal of Women and the Law, 25(2):183
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her own surrogate pregnancy®; a requirement added to the Act without public consultation or

discussion by Parliament.>®

In the absence of careful scrutiny, we need to look closely at the implications for reproductive
law and policy of a legislative change involving traditional surrogates. If the objective is to
discourage the practice, then the requirement to screen and test obtained own ova used by a
traditional surrogate delivers an unexpected punitive punch. On the other hand, if the purpose is
to protect the traditional surrogate and her offspring from a health harm, the identified health
risks need to be real and the protective measures proportionate. Finally, if the goal is to shelter
Canadians from the harm of a moral evil, one needs to be able to determine why traditional
surrogacy when performed through IVF as that is the only way to ‘obtain’ ova from a woman
constitutes an evil that is absent when traditional surrogacy occurs as a result of artificial

insemination, which is the more common practice.

2012 AHRA Section 10 amendments
The 2012 AHRA amendments at section 10 replace the original s.10°" rendered ultra vires by the
SCC in Ref re AHR. The purpose of the impugned s.10 had been to support a federally

controlled and managed licencing regime for human gametes used in assisted human

% Glenn Rivard, 2017. “Federal and Provincial Jurisdictions with Respect to Health: Struggles and Symbiosis” in T.
Lemmens, A. F. Marin, C. Milne & 1.B. Lee (eds) Regulating Creation: The Law, Ethics and policy of Assisted
Reproduction. Toronto: University of Toronto Press. 63 at 80-82. Rivard makes no reference to the requirement to
screen and test of surrogate ova donors.

%6 Bill C-38 passed without discussion as to the amendments being made to the AHRA apart from Mr Wayne
Marston (Hamilton East-Stony Mountain, NDP) noting that the Assisted Human Reproduction Agency would be
shut down. Hansard, 1st Session, 41 Parliament. Monday, June 18, 2012, VVol.146, No. 142 (Part A) at 9693 and Ms
Megan Leslie (Halifax, NDP) who asked about the fiscal savings to be achieved from the shutdown of the Assisted
Human Reproduction Agency. Hansard. 1% Session, 41% Parliament, Friday June 15, 2012 at 9612.

57 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, ¢-19 at s.717.
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reproduction.>® With this type of federal activity ruled constitutionally invalid, the federal
government repositioned its legislative responsibilities and subsequent use of criminal code
powers to fall within a human health protection mandate. Indeed, at s.10(1) the health objective
of testing and screening of human gametes used in assisted human reproduction is stated as
being:
10. (1) The purpose of this section is to reduce the risks to human health and safety
arising from the use of sperm or ova for the purpose of assisted human reproduction,
including the risk of the transmission of disease.
In the subsections that follow on from s.10(1), human sperm and ova obtained from specified
types of donors at s.10(2)(a, b, ¢) and used by certain categories of female persons at s.10(2)(a, b,
c) for the purposes of assisted reproduction may be exempted from testing and screening as
indicted in s. s. 10(3)) and can be distributed and imported pursuant to s.10(4)). It should also be
noted that at s.10(5) the term ‘common-law partner’ is defined and at s. 61, an amended set of

penalties for failure to abide by the regulations to be promulgated pursuant to s.10 are specified.

Finally, AHRA prohibits all uses of human gametes and embryos in assisted human reproduction
unless the activity is expressly permitted by regulation.®® The amendments made in 2012
preserve this position. As a result, assisted reproduction is characterised as a non-normative and
unnatural activity. This characterization may have had salience in the 1980s when the practice
was innovative but is less defensible today. Certainly, the acceptability of the practice was focus

of debate in the SCC decision in Ref re AHA. The AHRA, at s.10, explicitly legalises a fertility

82010 SCC 61 [2010] 3 S.C.R. 457. Sections rendered ultra vires: s. 10, 11, 13-18; ss 40(2) (3), (3.1), (4) and (5)
and ss. 44(2) and (3).

% The Section 8 (Consent) Regulations are silent with respect to destruction of embryos no longer wanted for
reproductive use, training or research.
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patient’s use of their own unscreened and untested ova and the unscreened and tested sperm and
ova of their spouse, common-law partner or sexual partner. It makes the reproductive use of all
other unscreened and untested human reproductive material illegal on the grounds of health and

safety risks.

Identification of the type of donated sperm and ovum to be tested and screened
Section 10 amendments introduced by the Jobs, Growth and Long-term Prosperity Act 2012

¢.19, Division 56 state:®°

10. (2) Subject to subsection (3), no person shall distribute, make use of or import any of the
following for the purpose of assisted human reproduction:
(a) sperm that has been obtained from a donor and that is meant for the use of a
female person other than a spouse, common-law partner or sexual partner of the donor;
(b) an ovum that has been obtained from a donor and that is meant for the use of a
female person other than the donor or the spouse, common-law partner or sexual partner
of the donor; or
(c) an ovum that has been obtained from a donor and that is meant for the donor’s use as
a surrogate mother.

10(3) Subsection (2) does not apply if:
(a) tests have been conducted in respect of the sperm or ovum in accordance with the
regulations, and the sperm or ovum has been obtained, prepared, preserved, quarantined,
identified, labelled and stored and its quality assessed in accordance with the regulations;
and
(b) the donor of the sperm or ovum has been screened and tested, and the donor’s
suitability has been assessed, in accordance with the regulations.

10 (4) No person shall, except in accordance with the regulations, engage in any activity
described in paragraph (3)(a) or (b) in respect of any of the following with the intention of
distributing or making use of it for the purpose of assisted human reproduction:

(a) sperm described in paragraph (2)(a);

(b) an ovum described in paragraph (2)(b); or

(c) an ovum described in paragraph (2)(c).

10 (5) In this section, “common-law partner,” in relation to an individual, means a person who is
cohabiting with the individual in a conjugal relationship at the relevant time, having so cohabited

80 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19 at s.714-718.
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for a period of at least one year.®*

The penalties for failure to screen, test, label, distribute and import as specified in the regulations
are set out in s.61.%2

61. A person who contravenes any provision of this Act—other than any of sections 5 to 7 and
9—or of the regulations or an order made under subsection 44(1) is guilty of an offence and
(a) is liable, on conviction on indictment, to a fine not exceeding $250,000 or to imprisonment
for a term not exceeding five years, or to both; or
(b) is liable, on summary conviction, to a fine not exceeding $100,000 or to imprisonment for a
term not exceeding two years, or to both.3

Who is a ‘donor’ and why does this matter?

The above noted sub-sections 10(2) (a, b, and c) begin by identifying gametes — sperm and ovum
— obtained from three different types of ‘donors’. But before we examine who are the ‘donors’
and whether their gametes need to be tested and screened, we need to understand what the

AHRA means by the term ‘donor’.

In law, the AHRA situates the act of donation — the giving, granting or conferring of human
reproductive material — to the person from whose body the ovum or sperm was obtained. The
Act considers all persons undertaking IVF treatment to be ‘donors’ even if the ‘donation’ is
made to oneself in the form of autologous/own use or when sperm or ovum are to be used by the
donor’s spouse, common-law or sexual partner.

The AHRA at s.3, defines ‘donor’ as:

“(a) in relation to human reproductive material, the individual from whose body it was
obtained, whether for consideration or not; and

81 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19 at s. 718.

62 Jobs, Growth and Long-term Prosperity Act, S.C. 2012, c-19 at s. 735.

% No regulations pursuant to the amended s.10 have been made. Penalties for failure to test and screen human sperm
are specified in the Processing and Distribution of Semen for Assisted Conception, SOR/96-254. May 7, 1996.
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(b) in relation to an in vitro embryo, a donor as defined in the regulations.””®

The Section 8 (Consent) Regulations maintains the broad definition of the term ‘donor’ and the
‘act of donation.’ It specifies permitted uses, including own-use, third-party reproductive use,
research and testing all of which must be undertaken with the consent of the ‘donor’ or donors in
the case of an embryo.®° Its goal is to ensure that all fertility patients are enabled to excise
autonomy.®® However it should be noted that the Section 8 (Consent Regulations) clearly
defines the “third-party’ to be separate and apart from the ‘donor’ of the ova, sperm or embryo

used in assisted reproduction.®’

One major difficulty created by the AHRA definition of ‘donor’ applied to the person as ‘donor’
(noun) and the “act of giving’ (verb) — donating is that it encompasses in law both concepts: a
‘donor’ who gives to oneself as well as a ‘donor’ who gives human reproductive material to

others. In so doing, it confounds and blurs common-use definitions of ‘donor’ and ‘donation’.

The Oxford Dictionary, for example, defines ‘donor’ as the person who is involved in an act of
giving. This means that the act of donation is other-motivated and other-directed: “a donor is a

person who gives (donates) blood, organs or reproductive tissues to a third-party.”® Yet, the

64 Assisted Human Reproduction Act 2004 c2, s.3.

8 Assisted Human Reproduction (Section 8 Consent) Regulations. SOR/2007-137 state that donor must provide
consent for creation and use of an embryo: (i) for their own reproductive use; (ii) use following death; (iii) third-
party use; and (iv) research (including IVVF instruction). No changes have been introduced to the Section 8 Consent
Regulations as a result of the s.10 amendments.

8 Glenn Rivard and Jill Hunter. The Law of Assisted Human Reproduction. Toronto: Lexis Nexis Butterworths
(2005) at 39-40.

57 Assisted Human Reproduction (Section 8 Consent) Regulations. SOR/2007-137 at s. 1(a) (i) and 1(a (ii).

8 Oxford Dictionary. Origin from Latin donator, donare: to give.

1. “A person who donates something, especially money to charity.” 1.1 “A person who provides blood, an organ, or
semen for transplantation, transfusion.”
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AHRA takes a much broader view of who is a donor and the act of giving as it considers the
donor and the act of donation to include giving of a gamete or embryo to oneself as well as to
others, including one’s spouse, common-law or sexual partner in addition to anonymous or

known third-parties for their reproductive uses or for research and training.

To further complicate the matter, the Act’s terminology differs from language adopted by
provincial statutes,®® fertility association recommendations and guidelines,’”® and the 2017
CAN/CSA Standard.” In these instances, the term ‘donor’ refers to the person who donates

human reproductive material or embryos for the reproductive use by a third-party.

When we look at how the term ‘donor’ is defined and used in provincial statutes and judgements,
we see clearly just how different is the AHRA definition of ‘donor’. For example, in a British
Columbia case involving traditional surrogacy, Family Law Act (Re) 2016 BCSC 598, Fitzpatrick
J determined that the petitioner, “K.G. does not come within the definition of a “donor” since his
donation of sperm for the conception was for his “own reproductive use”.”? This ruling is guided
by the British Columbia Family Law Act definition of a ‘donor’:

“a person who, for the purposes of assisted reproduction other than for the person's own

reproductive use, provides:

(@) his or her own human reproductive material, from which a child is conceived; or
(b) an embryo created through the use of his or her human reproductive material.”"

8 Family Law Act [SBC 2011] Chapter 25; Legislature of Ontario. Bill 28, All Families Are Equal Act (Parentage
and Related Registrations Statute Law Amendment), 2016. Ontario sidesteps the use of the term ‘donor’ by making
the action of donation of reproductive material a negative action as it concerns parentage. “Provision of reproductive
material, embryo not determinative. 5. (1) A person who provides reproductive material or an embryo for use in
assisted reproduction: () is not, by reason only of the provision, a parent of the child; and (b) shall not, by reason
only of the provision, be recognized in law to be a parent of the child.”

0 Jon Havelock et al. 2016. Canadian Fertility and Andrology Society Guidelines for Third Party Reproduction.
Montreal: Canadian Fertility and Andrology Society at 2:

"L Standards Council of Canada, Tissues for assisted reproduction” CAN/CSA-Z900.2.1-17, December 2017 at 17.
2 Family Law Act (Re) 2016 BCSC 598 at 17.

3 Family Law Act [SBC 2011] Chapter 25, Part 3: Parentage, s.20.
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The Canadian Fertility and Andrology Society publication, Guidelines for Third Party
Reproduction, adopts a similar definition to one used in the British Columbia Family Law Act. A
gamete donor is defined as being: “a person who donates oocytes or sperm to a known or
anonymous recipient for the purpose of achieving a pregnancy for the recipient and their partner

(if applicable).”™

The 2017 CAN/CSA Standards document considers a donor to be a provider of gametes or an
embryo for third-party use. This document, which is expected to shape federal testing and
screening regulations, defines a ‘donor’ as “an individual who provides reproductive tissues for
use in a recipient who is not his or her spouse, common law partner, or sexual partner, in
accordance with established medical criteria and procedures.”” The 2017 CAN/CSA Standard
acknowledges that the AHRA provides a broader definition of ‘donor’: “in relation to human
reproductive material, the individual from whose body it was obtained, whether for consideration
or not.” However, the 2017 CAN/CSA Standard does not explicitly adopt the broader AHRA
definition of donor with the result that the screening and testing procedures it describes would to

apply only in the case of third-party gametes and embryos.

4 Jon Havelock et al. 2016. Canadian Fertilization and Andrology Society Guidelines for Third Party Reproduction.
Montreal: Canadian Fertilization and Andrology Society. at 2, Glossary; The Province of Ontario sidesteps the use
of the term ‘donor’ by making the action of donation of reproductive material a negative action as it concerns
parentage. All Families Are Equal Act (Parentage and Related Registrations Statute Law Amendment), 2016, S.O.
2016, c. 23 at: s.5(1) A person who provides reproductive material or an embryo for use in assisted reproduction,
(a) is not, by reason only of the provision, a parent of the child; and (b) shall not, by reason only of the provision,
be recognized in law to be a parent of the child.

752017 CAN/CSA Standards Council of Canada supra note 12 at 17.
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Yet, if we look closely at the 2017 CAN/CSA Standard’s definition of donor, we realise that it is
more nuanced than it appears on first reading. As the emphasis is on ‘providing’ reproductive
tissues for use in a recipient who is not his/her own spouse, common-law partner of sexual
partner, the case of sperm provided by the intended father and used to fertilise the ovum
provided by the traditional surrogate would need to be screened and tested. But it is not clear that
the Standard’s definition fully encompasses the situation of ovum provided by a traditional
surrogate as she would be using her own ovum. Yet, the AHRA at 5.10(2)(c) mandates screening

and testing of the traditional surrogate’s ovum when used in her own pregnancy.

These conflicting definitions of ‘donor’ when applied to the woman who agrees to have an ovum
obtained and who also agrees to use this obtained ovum in her own surrogate pregnancy create a
number of worrisome implications for conditions of authorised use and for consent to use.
Firstly, by making every person involved in assisted reproduction a ‘donor’ regardless of
whether the activity involves ‘own use’ or ‘third-party use’ the AHRA situates the obtaining and
using of sperm and ovum as a prohibited medical fertility technology unless expressly permitted

by regulation.

Second, in the case of traditional surrogates given that they use their own ova in their own
surrogate pregnancy, the act of ‘obtaining’ an ovum appears to blur the line between ‘own’ use
and ‘third-party’ use. The problem becomes further entangled when one views the concept of
‘use’ through the lens of ‘patient’ rather than ‘donor’. Common law requires that medical
patients provide consent to treatment. The AHRA speaks not of patients, but of donors. The

2017 CSA Standard adds another dimension by referring to a ‘donor’ who provides human
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reproductive material to be used by a recipient who is not a spouse, common-law or sexual
partner. It conveniently omits a reference to the ‘obtained’ ova used by the woman in her own
pregnancy, including her own surrogate pregnancy. On a face-value reading of the 2017
CAN/CSA Standard definition, the case of a traditional surrogate who produced the ‘obtained
ova’ and who is also the recipient of it appears not to be captured within the scope of the

definition. Yet, the AHRA requires her ‘obtained’ ova to be screened and tested.

The definition of ‘donor’ matters for our examination of the changes made to s.10 of the AHRA.
It sets the dividing line separating autologous and own-use donation as these are instances where
the gametes can be used without the need for screening and testing whereas screening and testing
of ‘third-party’ human reproductive material is mandated under the Criminal Code. Failure to
test and screen bears a criminal code penalty. | argue that the requirement specified at 5.10(2)(c)
transforms autologous use into a ‘third-party’ activity, though only for traditional surrogates. In
so doing, the AHRA and ensuring regulations situate the traditional surrogate as a third-party

donor who poses a health and safety threat, though to whom is not clear.

This sleight of hand whereby the traditional surrogate is both third-party ova donor and surrogate
who uses her own ovum distances her from the role of a fertility patient who uses her own
gametes. We see this repositioning very clearly in how assisted reproductive data are reported.
For example, Canadian and American fertility clinics record gestational surrogates as receiving
embryos containing either ‘own use’ or ‘third-party’ ova. In all cases where a gestational
surrogate receives an embryo labelled ‘own use ova’ it is in fact the intended mother’s ova that is

being used. This occurs because the clinics consider the intended mother to be the fertility
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patient not the gestational surrogate.”® A similar reimagining occurs in the amendment
at10(2)(c). By turning a traditional surrogate into a third-party donor, | argue, that her ability to
determine to decide the use of her obtained ova will be constrained especially if it translates into
her formally ‘donating’ her ovum to the intended parents. In this regard, the implications for
mandatory screening and testing set out in s.10 and the obligations imposed by the Section 8

(Consent) Regulations given her newly acquired status as third-party donor are significant.

From which type of donor is sperm and ova to be screened and tested?
To better understand the implications of the proposed regulatory regime we need to examine

which type of donor and donation triggers mandatory screening and testing.

Sperm donors
At s.10(2)(a), unless ‘obtained’ sperm is to be used by the donor’s spouse, common-law or
sexual-partner, it must be tested and screened pursuant to the criteria established by s.10(3). In

principle, the approach represents no change to existing law.

In response to the use of untested sperm that resulted in the unfortunate transmission of HIV all
human sperm used by the person other than the donor’s spouse, common-law or sexual partner or

imported for third-party reproductive use must comply with the Health Canada screening and

76 See article written by Kiran M Perkins et al. 2016. “Trends and outcomes of gestational surrogacy in the United
States™. Fertility and Sterility 106: 435. The analysis undertaken is conducted from the perspective of the intended
parents as they are viewed by the fertility industry to be the patients with the result that very little information is
obtained about the surrogate undergoing the embryo transfer or pregnancy.

" ter Neuzen v. Korn [1995] 3 S.C.R. 674; Araneta, MR, Mascola L, Eller A, O'Neil L, Ginsberg MM,

Bursaw M, Marik J, Friedman S, Sims CA, Rekart ML. 1995. “HIV transmission through donor artificial
insemination”. Journal of the American Medical Association 273(11): 854-8;
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testing standard instituted in 1996.”® The sperm testing regulations were further tightened in

2000 after a woman contracted chlamydia trachomatis from an infected donor.”

The text of the screening and testing amendment at s.5.10(3)(a) and (b) echo the procedures
mandated in the 1996 Semen Regulation,® specified in the 2000 Technical Requirements
Directive,®! and explained in the Guidance® document. It is these technical conditions® for the
screening, testing and labelling of human sperm that are under review as part of the Health
Canada regulation exercise.* The 2017 CAN/CSA Standard® specifies criteria for donor
suitability and sets out the required elements for donor selection and the screening and testing
regime to be applied to anonymous and designated reproductive donors. Compared to the 1996
Semen Regulation and related Directive, the restrictions imposed on ‘Designated Reproductive
Donors’ have been relaxed and the scope for designating a known donor have been widened. A
Directed Reproductive Donor is defined in the 2017 CAN/CSA Standard as:

“a person who is the source of reproductive cells or tissues [including semen, ova or
embryos (to which the donor contributed the spermatozoa and ovum) to a specific
recipient, and who knows and is known by the recipient before donation.”

Notes:
1) This term does not include a sexually intimate partner. See Donor.

8 Processing and Distribution of Semen for Assisted Conception, SOR/96-254. May 7, 1996.

8 Health Canada. Directive Technical Requirements for Therapeutic Donor Insemination, July 2000;

Alana Cattapan & Francoise Baylis, 2016. “The Trouble With Paying For Sperm®. Toronto Star. April 9, 2016.
https://www.thestar.com/opinion/commentary/2016/04/09/the-trouble-with-paying-for-sperm.html

8 Processing and Distribution of Semen for Assisted Conception, SOR/96-254. May 7, 1996

81 Health Canada. Directive Technical Requirements for Therapeutic Donor Insemination, July 2000.

82 Health Canada. Guidance on the Processing and Distribution of Semen for Assisted Conception Regulations
(Guide-0041).

8The existing standard is controversial especially for male donors who have sex with males and for designated
donors. See: Stu Marvel, 2013, “ “Tony Danza. 2013. “Is My Sperm Donor?”” Queer Kinship and the Impact of
Canadian Regulations and Sperm Donation”. Canadian Journal of Women and the Law 25(2): 221

84 See comments in 2018 Health Canada consultation report summary: “What We Heard”.

8 Standards Council of Canada. CAN/CSA-Z900.2.1-17 Tissues for assisted reproduction. December 2017 at 10.
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2) The terms “designated donor” and “known donor” are also used when referring to

a “directed reproductive donor”.8

The designated reproductive donors is not a donor type identified in the AHRA though this type
of donation has been a contested feature of the assisted human reproduction landscape since the
1996 Semen Regulations were enacted.®” The 2017 CAN/CSA Standard, like the Act at 10(2)(a),
would require in the case of surrogate recipients that the sperm of the intended father be screened
and tested for sexually communicable diseases. Given that gestational and traditional surrogates
will know the sperm donor (intended father) it is expected that the Designated Reproductive
Donor schema for testing and screening would apply. The 2017 CAN/CSA Standard also
recommends that surrogates receiving directed human reproductive material (sperm, ova and
embryos) be provided with additional counselling about the risk associated with waiving the
post-quarantine tests for infectious diseases.® This is a prudent recommendation given US
research findings showing that only 75% of gestational surrogates receive counselling.®® The
proportion Canadian surrogates, gestational and traditional, who receive counselling is not
known. The Section 8 (Consent) Regulations does not mandate counselling and the provinces
would likely assert that counselling of fertility patients falls within their constitutional sphere of

responsibilities. Apart from Quebec,®® provinces have not sought to enact fertility treatment

8 Standards Council of Canada, CAN/CSA-Z9000.2.1-17. Tissues for assisted reproduction. December 2017 at 17.
This is an interesting definition and it could be argued that it leaves open the possibility artificial gametes and
SHEEFS to be created from designated reproductive donors.

87 Marvel, 2013. supra note 5.

8 Standards Council of Canada. CAN/CSA-Z900.2.1-17 Tissues for assisted reproduction. December 2017, section
17.3.1 at 62.

8 Erika L. Fuchs & Abby B. Berenson. 2016. “Screening of gestational carriers in the United States”. Fertility and
Sterility, 106: 1496-1502.

% An Act respecting clinical and research activities related to assisted procreation, CQLR.C-A-5.01; Bill 20, (2015,
chapter 25) An Act to enact the Act to promote access to family medicine and specialized medicine services and to
amend various legislative provisions relating to assisted procreation. 10 November 2015. See amendments at s.10
regarding delivery of services and drawing up of ethical and safety guidelines by Collége des médecins du Québec.
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legislation though the 2016 Ontario, All Families are Equal Act, requires that surrogates and

intended parents had a legal arrangement in place.®*

Ova donors

The 2012 amendments of the AHRA atl s.10(2)(b) specify that all human ovum used for human
reproduction must be screened and tested unless it is to be used by the ‘donor’ or by the ‘donor’s
spouse, common-law or sexual partner’. However, at s.10(2)(c), if the ‘donor’ plans to use her
own obtained ovum in her own surrogate pregnancy, it must be screened and tested even though
it will be returned by means of a uterine transfer to the donor. It is worth recalling that in Ref re
AHR, Justices Le Bel and Deschamps took the view that not all public health risks should be
addressed through criminal law: “it must be found that there is an evil to be suppressed or
prevented”.%? What can explain the possible health harm that could occur to a woman using her
own ovum in her own surrogate pregnancy that would not also arise when the woman used her
own ovum or the ovum of her spouse, common-law or sexual partner in her own non-surrogate

pregnancy?

On first inspection, the 2012 AHRA amendment mandating screening and testing of ova used in

third-party reproduction corrects a long-standing legislative omission identified by Rivard and

% In Ontario, for example, All Families are Equal Act. Chapter 23. Statutes of Ontario. 2016. An Act to amend the
Children’s Law Reform Act, the Vital Statistics Act and various other Acts respecting parentage and related
registration, see s.2(2) and s.7 where legal advice is required. Counselling is not noted.

912010 SCC 61 [2010] 3 SCR 457 at 243.
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Hunter®® who recommended in 2005 that the government take steps to regulate health and safety
measures for human ova used in third-party reproduction. Certainly, changes within the practice
of fertility medicine had evidenced strong demand for third-party donated ova along with
dramatic improvements in the techniques used to cryopreserve ova. Moreover, preservation of
the ova is no longer an unproven or experimental technique with research failing to demonstrate

superior outcomes using fresh oocytes (ova) over that of vitrified egg-banked oocytes.®*

Canadian clinicians have welcomed this long overdue legislative change requiring testing and
screening of ova used by third-parties.®® It is a regulatory modification that the federal agency,
Assisted Human Reproduction Canada, could have brought into force prior to its demise in 2012

had it used its mandate to protect the health and safety of Canadians. But it did not.%

The Standards Council of Canada 2017 CAN/CSA standard provides guidance for the screening
and testing of third-party ova donors: anonymous and directed.® It establishes the screening

criteria for donation which includes the recording of the donor’s family genetic history, medical

% Glenn Rivard & Jill Hunter, The Law of Assisted Human Reproduction, (Markham: LexisNexis Canada, 2005) at
56.

%4Sara Crawford, Sheree L. Boulet, Jennifer F. Kawwass, Denise J. Jamieson & Dmitry M. Kissin, “Cryopreserved
oocyte versus fresh oocyte assisted reproductive technology cycles, United States, 2017. Fertility and Sterility,
107(1):100. Ana Cobo, Marcos Mesequer. Jose Remohi et al., “Use of Cyrobanked Oocytes in an Ovum Donation
Program: A Prospective, Randomised, Controlled Clinical Trial. 2010. Annals of Obstetrical and Gynaecological
Survey 65(12) 775.

% CBC News. “Test imported human eggs doctors urge: Ova should meet same safety standards as human sperm”,
April 27, 2012; Arthur Leader, CBC Interview, 01.09.2016, http://www.cbc.ca/ottawamorning/episodes/#)

% Francois Baylis and Jocelyne Downie, 2013. “A Tale of Assisted Human Reproduction Canada: A Tragedy in
Five Acts.” Canadian Journal of Women and the Law, 25(2) 183

97 Standards Council of Canada. CAN/CSA-Z900.2.1-17 Tissues for assisted reproduction. December 2017, section
13.2.2.-13.3. Genetic history and testing is specified at section 13.7.
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testing for diseases, and establishes the criteria for donor suitability evaluations.®® As noted, it is

likely that these elements will be adopted by Health Canada in its upcoming regulatory project.

The 2012 amendment at 10(2)(b) also clarifies in law that the use of a partner’s ovum by a
woman in same-sex married, common-law and sexual relationships is to be exempt from
screening and testing. This type of ova sharing (co-mothering) among lesbian partners is not
unknown nor uncommon, though no Canadian data exists as to its prevalence.'® Yet, one needs
to ask why Canadian legislators felt it necessary to explicitly specify that this type of
reproductive tissue exchange was permitted and that the reason for its non-prohibition is one of
health and safety. The AHRA at s.3 states that discrimination in assisted reproduction is
prohibited. Surely if heterosexual partners are permitted to exchange sperm and use their own
ova, it not clear why the same logic did not automatically apply to the exchange of ova between

lesbian spouses, common-law and sexual partners.

For other nations, issues interfering with lesbian exchange of ova have included assisted
reproduction access restrictions based on sexual orientation and marital status alongside an
ethical discourse suggesting that the medical surgery needed to remove ova from one partner to

give to another when both were fertile was unnecessary and as such could be considered

% The screening and testing parameters noted here also apply to sperm donors.

9 The 2018 Health Canada “What We Heard” report did note that some of the consultation submissions identified
concerns with criteria for testing and screening developed by the CSA Standard.

100 D Bodri, S Nair, A Gill, G Lamanna, M Rahmati, M Arian-Schad, V Smith,

E Linara, ] Wang, N Macklon, KK Ahuja, 2018. “Shared motherhood IVF: high delivery rates in a large

study of treatments for lesbian couples using partner donated eggs” Reproductive Biomedicine Online 36: 130-134;
Ethics Committee of American Society for Reproductive Medicine, 2013. Access to fertility treatment by gays,
lesbians, and unmarried persons: a committee opinion. Fertility and Sterility; 100: 1524-1527.
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maleficent.'%! Currently, the legality of the practice varies considerably across Europe,
depending on the legal recognition of same-sex marriage and partnership with countries like
Belgium, Finland, Ireland, Netherlands, UK, Portugal and Spain permitting it while others such
France or Germany prohibiting or actively discouraging it.2%? In places where family law has
been changed for example, in the UK when the Human Fertilisation and Embryology Act was
amended in 2008 to remove the need for a father and lesbian partners permitted to become legal
parents, the practice has become more common. In the UK, the issue now revolves on ensuring
that all parties exercise informed consent rather than in regulating the health and safety of the

practice.%

By not imposing prohibitions regarding the use by a fertility patient of the ova donated by her
spouse, common-law or sexual partner,’® Canada’s AHRA seeks to normalize same-sex female
relationships. It accords the exchange of ova between female spouses, common-law and sexual
partners an equivalency status with autologous ova used by a woman in a heterosexual married,
common-law or sexual relationship. Specification that the sharing of ova between women
engaged in a same-sex spousal, common-law or sexual relationship also serves to note that the
federal government considers that the practice holds a no greater health risk to the leshian

recipient than would be experienced to exist for any other woman using her own ova or in the

101 De Wert, G., Dondorp, W., Shenfield, F., Barri, P., Devroey, P., Diedrich,K., Tarlatzis, B., Provoost, V.,
Pennings, G., 2014. ESHRE Task Force on Ethics and Law 23: medically assisted reproduction in singles, lesbian
and gay couples, and transsexual people. Human Reproduction. 29, 1859-1865; Dondorp, W.J., De Wert, G.M.,
Janssens, P.M., 2010. Shared leshian motherhood: a challenge of established concepts and frameworks.

Human Reproduction. 25: 812-814.

102 Bodri et al., supra n 100 at Table 1, p.130.

103 See Sheelagh McGuniness and Amel Alghrani. 2008 “Gender and Parenthood: The Case for realignment”
Medical Law Review 16: 261 at 278-279.

104 AHRA 5.5.10(2)(b)
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case of a heterosexual women from receiving a transfer of sperm obtained from her male spouse,

common-law or sexual partner.

However, the reason for allowing equal treatment for the use of shared gametes among spouses,
common-law and sexual partners regardless of sexual orientation, as noted in the preamble to the

105 rather

screening and testing amendment is a permission reliant on a health and safety rationale
than legal equivalency® and the right to equal treatment.'” As was ruled by the SCC in
Andrews v. Law Society of British Columbia (1989), “discrimination may be described as any
distinction, conduct or action, whether intentional or not, but based on a person’s sexual
orientation, that has the effect of either imposing burdens on an individual or group that are not
imposed upon others, or withholding or limiting access to opportunity, benefits and advantages
available to other members of society.” % Equally, the amendment could have referenced the
principle of non-discrimination that underlies Canada’s AHRA: “persons who seek to undergo

assisted reproduction procedures must not be discriminated against, including on the basis on

their sexual orientation or marital status.”%® But, it did not.

It is unfortunate that the government did not use the 2012 legislative opportunity to indicate that
co-motherhood assisted reproduction has been permitted since the inception of the AHRA
notwithstanding any stated ethical concerns advanced by those arguing that intra-couple egg

sharing for nonmedical reasons could be considered to be ethically non-justifiable, risky, and not

105 AHRA 5.10(1)

106 Re Same-Sex Marriage [2004] 3 SC.R. 698; Civil Marriage Act, S.C. 2005, c. 33

107 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143. Law v. Canada (Minister of Employment and
Immigration), [1999] 1 S.C.R. 497. Egan v. Canada, [1995] 2 S.C.R. 513,

108 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at 174.

109 AHRA s.5.2(€).
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cost-effective.!*® Such argumentation is weak and profoundly dismissive of the reproductive
autonomy of lesbians.''* Moreover little empirical research exists to support claims that the
practice is any more risky compared to the harm endured by other female patients undertaking
ovarian stimulation related to third-party ova donation or for their own reproductive use. **? This
is an example of where the federal government has embedded a health and safety justification for
permitting co-mothering and the exchange of ova between lesbian spouses and common-law and

sexual partners rather than adopting an equality-based rationale as enabled by s.3 of the Act.

Traditional surrogates

The amendment at 5.10(2)(c) created another group of regulated autologous ova users:
traditional surrogates.*®> We need to assess whether the supposed health harm of a woman using
an unscreened and tested own ‘obtained’ ova in her own surrogate pregnancy warrants
prohibition under the criminal code. We also need to question the legal basis whereby the status
of the ‘obtained’ ovum has been seemingly transformed from that of an autologous tissue that
poses no health harm to the woman from whose body it originated to that of a ‘third-party’ ova
which having been ‘obtained” somehow presents a health and safety risk. In order to situate this

discussion, we need to review Canada’s positon on legality of surrogacy especially given that the

110 Bodri et al., supra n 100 at p.131.; Marina, S., Marina, D., Marina, F., Fosas, N., Galiana, N., Jove, I., 2010.
Sharing motherhood: biological lesbian co-mothers, a new IVF indication. Human. Reproduction. 25, 938-941.
111 De Wert, G., Dondorp, W., Shenfield, F., Barri, P., Devroey, P., Diedrich,K., Tarlatzis, B., Provoost, V.,
Pennings, G., 2014. ESHRE Task Force on Ethics and Law 23: medically assisted reproduction in singles, lesbian
and gay couples, and transsexual people. Human Reproduction. 29, 1859-1865; Dondorp, W.J., De Wert, G.M.,
Janssens, P.M., 2010. Shared leshian motherhood: a challenge of established concepts and frameworks.

Human Reproduction. 25, 812-814.

112 Bodri et al., supra n 100.

113 Exchange of emails between P. White and L. Mainland, Health Canada confirming this statutory change, 22
February, 2013.
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law views surrogacy when undertaken for payment is seen to constitute a moral evil. Though as

Millbank asserts, surrogacy in Canada straddles a non-commercial/commercial boundary.***

Surrogacy: ‘Moral evil’

The AHRA establishes that surrogacy is legal in Canada as long as it done altruistically.'*> Both
forms, traditional surrogacy where the surrogate is genetically related to the child she bears for
intended parent(s) and gestational surrogacy, where the surrogate is not genetically related to her

offspring, are permitted.

The practice of a woman conceiving and carrying a child for an individual or couple who for
medical or social reasons are unable to have their own children has been characterised as morally
troubling as it disrupts the normative view of motherhood.!!® It has been a controversial topic for
Canadians.'” Certainly concerns about commercialisation of human reproduction, the practice of
traditional surrogacy, and the ‘moral panic’ raised by the 1984 Baby M incident cast a long
shadow over the deliberations of assisted reproduction undertaken by Baird Commission,

Parliamentary Committees, and parliamentarians.*'® The banning of commercial surrogacy by

114 Jenni Millbank. 2015 “Rethinking ‘Commercial’ Surrogacy in Australia” Bioethical Inquiry 12: 477.

115 Assisted Human Reproduction Act 2004 c2 at s.6.

116 Samantha Ashenden. “Reproblematising relations of agency and coercion: Surrogacy.” in S. Madhock, A.
Phillips and K. Wilson, (eds) Gender, Agency and Coercion. 2013. Bassingstoke: Palgrave Macmillan, 195-218;
Elly Teman. Birthing a Mother. 2010. Los Angles: University of California Press.

117 Erin Nelson Nelson E. Law, Policy and Reproductive Autonomy. 2013. Oxford. Hart Publishing at 326-8. Anne
Phillips. Our bodies. Whose property? Princeton: Princeton University Press. 2013 at Chapter 3. Much disagreement
exists concerning the moral evil of paid surrogacy; Karen Busby & Delaney Vun “Revisiting the ‘Handmaid’s Tale’:
Feminist theory meets empirical research on surrogate mothers” (2010) 26 Canadian Journal of Family Law 13. See
Julie Shapiro. 2014. “For a Feminist Considering Surrogacy: Is Compensation Really the Key Question?”
Washington Law Review 89: 1345-1373

18 |n the Matter of Baby M, 217 NJ Super 313 (Ch Div 1987) rev’d 109 MJ 396 (1988). Royal Commission on New
Reproductive Technologies "Proceed with Care”. (Ottawa: Queen’s Printer, 1993) Annex part-9, at 1115. Bonnie
Brown, December 2001. Assisted Human Reproduction: Building Families; David Snow, “Criminalizing
Commercial Surrogacy in Canada and Australia: The Political Construction of ‘National Consensus’” (2016) 51
Australian Journal of Political Science 1 at 4. Standing Committee on Health. December 2001.Parliamentary
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the AHRA conformed to the national narrative privileging unpaid donation of blood, organs and
tissues and reflected a desire on the part of regulators to avoid an American style approach to the

practice of fertility medicine.**°

However, considerable social change has taken place in Canada since the 1983 Baird
Commission held public consultations on the topic of assisted reproduction, including surrogacy.
Twenty-first century Canada has legalised same-sex marriage,*?° Quebec funded IVF surrogacy
costs'?! and since 2016, Ontario pays for gestational and traditional surrogates to receive fertility
treatment.'?? Gradually provincial governments have been updating family law statutes to reflect
parentage made possible by assisted conception, including traditional and gestational

surrogacy.*?®

It is not surprising that there now exists growing evidence that for an increasing number of
childless Canadian couples and individuals including gay men, surrogacy may be the only way to

have biological children.*?* For example, a 2012 survey revealed that one-quarter of Canadian

Internet Parlementaire: http://www.parl.gc.ca at 12. Karen Busby & Delaney Vun “Revisiting the ‘Handmaid’s
Tale’: Feminist theory meets empirical research on surrogate mothers” (2010) 26 Canadian Journal of Family Law
13; Erin Nelson Law, Policy and Reproductive Autonomy (London: Hart Publishing, 2013) at 326-328.

119 David Snow. 2016. “Criminalizing Commercial Surrogacy in Canada and Australia: The Political Construction of
‘National Consensus”. Australian Journal of Political Science 51:1 at 4.

120 Civil Marriage Act S.C. 2005, c. 33.

121 CBC, April 24, 2014. Quebec to reimburse gay men for surrogacy costs, Celebrity radio host Joél Legendre and
husband first to receive coverage in Quebec. http://www.cbc.ca/news/canada/montreal/quebec-to-reimburse-gay-
men-for-surrogacy-costs-1.2620309

122 In Ontario, surrogates are eligible or IVF and Al under the Ontario Fertility Treatment program. FOI Request A-
2017-00-00166 made by Pamela White to Ontario Ministry of Health and Long-Term Care, 1 September 2017.

123 Uniform Law Commission, Family Law Act; Family Law Act, SBC 2011, c25; Family Law Act SA 2003. F-4.5;
Legislature of Ontario. Bill 28, All Families Are Equal Act (Parentage and Related Registrations Statute Law
Amendment), 2016; Manitoba Law Reform Commission Assisted Reproduction and Birth Registration: Issue Paper
April 2014. http://manitobalawreform.ca/ studied the issue though to date no changes have been made.

124 pamela M. White. 2016. “Hidden from view: Canadian gestational surrogacy practices and outcomes, 2001-2012.”
Reproductive Health Matters, 24: 203-17.
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childless adult women and 40 percent of childless adult men would consider using a surrogate
should they or their partner be unable to carry and give birth to their biological child.*?® It is not
uncommon to read news articles detailing surrogacy experiences told from various
perspectives.'?® Moreover, research with North American surrogates demonstrates, they are
typically middle-class, college educated, heterosexual married women who have had non-
problematic pregnancies and who undertake the practice for altruistic reasons regardless of the

commercial/non-commercial regime in which they operate.*?’

Given this emerging acceptance of gestational and traditional surrogacy, it is difficult to support
the view that a moral evil rationale could be the justification for imposing a prohibition on the
use of unscreened and untested obtained own-use ova used by an altruistic traditional surrogate
in her own pregnancy. The reason must be the one that as stated in the preamble to the

amendment: health evil. The question that needs to be answered: To whom does this harm occur?

IDENTIFYING THE HEALTH EVIL EMBODIED IN THE ‘OBTAINED’ OVUM
‘DONATED BY A WOMAN AND USED IN HER SURROGATE PREGNANCY

125 Judith C Daniluk and Emily Koert. “Childless Canadian men’s and women’s childbearing intentions, attitudes
towards and willingness to use assisted human reproduction.” Human Reproduction. 2012, 27(8): 2405-2412.

126 See for example, Robert Cribb and Emma Jarratt, “Made in Canada: A surrogate’s supporting cast.” Toronto
Star. 28.09.2016. https://www.thestar.com/news/world/2016/08/28/made-in-canada-a-surrogates-supporting-
cast.html; Lau, A. My co-worker gave birth to my baby, April 18, 2014 Chatelaine Magazine,
http://www.chatelaine.com/health/coworker-gave-birth-to-my-baby/ ; Ewart K, Tansey C, Moore T. Candid chat
about surrogacy’, March 18, 2014, Chatelaine Magazine. http://www.chatelaine.com/living/cityline/can-you-pay-a-
surrogate-in-canada/.

127 Karen Busby and Delaney Vun, 2010. “Revisiting ‘The Handmaid’s Tale’: Feminist theory meets empirical
research on surrogate mothers.” Canadian Journal of Family Law, 26(1): 13-93. Heather Jacobson. Labor of Love.
2016, New Brunswick New Jersey: Rutgers University Press; Zsuzsa Berend, 2012. “The Romance of Surrogacy”
Sociological Forum 27: 913; Zsuzsa Berend, 2016. “ “We Are All Carrying Someone Else’s Child’: Relatedness and
Relationships in Third-Party Reproduction”. American Anthologist 118: 24; Marcin Smietana, 2017. “Affective De-
Commodifying, Economic De-Kinning: Surrogates’ and Gay Fathers’ Narratives in U.S. Surrogacy” Sociological
Research Online 22: 5.
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The AHRA as amended at s. 10 applies criminal law sanctions to address the ‘health and safety
evils’ posed by a woman’s own ‘obtained” ovum being used in her surrogate pregnancy. Let us
now attempt to determine what might be the health and safety risks posed by ‘obtained’
traditional surrogate ovum to ascertain whether use of unscreened and untested obtained

traditional surrogate ova warrants criminalisation.

Health and safety risks to the traditional surrogate

Does the use of their own untested and unscreened ova jeopardize the health and safety of
traditional surrogate patient? It is illogical to suggest that a traditional surrogate using her own
ova in her pregnancy faces a greater health risk than do other women who use their own ova or
the ova of their spouse or common-law or sexual partner in their own pregnancy. Recent
findings show that gestational surrogates using donor ova appear to experience more adverse
prenatal and birth delivery outcomes compared to their previous birth experiences where
conception was achieved without use of in vitro fertilization which is the usual situation

practiced by traditional surrogates.*?®

128 Bodri et al., supra n 100 at p.131. See also finding from a recent review article examining risks in surrogacy
where the authors note that the risks derive from the fertility treatments. The risks attributable to the women using
her own ova in her own pregnancy which is the vast majority of pregnancies world-wide is not the subject of
research examining the need for screening and testing. See the following recent review study: M. Simopoulou, K.
Sfakianoudis, P. Tsioulou, A. Rapani et al., 2018 “Risks in Surrogacy Considering the Embryo: From the
Preimplantation to the Gestational and Neonatal Period” BioMed Research International. Volume 2018, Article ID
6287507 https://doi.org/10.1155/2018/6287507.See also: Irene Woo, Woo, Irene; Rita Hindoyan, Melanie, Landay,
Melanie et al. 2017 “Perinatal outcomes after natural conception versus in vitro fertilization (I\VF) in gestational
surrogates: a model to evaluate IVF treatment versus maternal effects.” Fertility and Sterility 108(6) 993 which
compared gestational surrogate pregnancy and birth outcomes to previous pregnancies where donor ova were not
used.
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It can be argued that the concern about the health harm to the traditional surrogate of using her
own ‘obtained’ ovum in her surrogate pregnancy is misplaced as it is the act of ‘obtaining’ the
ova through the application of ovarian stimulation that poses the actual health risk. Ovarian
hyper-stimulation syndrome (OHSS) is a serious treatment complication; one which could result
in patient death. While it is thought to affect about 1.8% of all IVF cycles!?® it nonetheless
represents one the most important concerns in modern IVF practice.®*® It should be noted that
little to no study of Canadian fertility patients’ experience of OHSS has been conducted and the
annual release of limited information from the IVF Directors’ assisted human reproduction
registry (CARTR-Plus) provides minimal insight on the occurrence of this etiology in Canadian

fertility clinics.®!

What is in doubt then is why it would be thought that a more serious health harm would accrue
to a traditional surrogate compared with other fertility patients who undergo ovarian stimulation
to obtain ova. A matter worthy of our examination | suggest is the potential for confusion about

who has the authority to make decisions about the use of the ‘obtained’” embryo. For example, a

129 Theoni B Tarlatzil & Christos AVenetis2 & Fabienne Devrekerl & Yvon Englertl &

Anne Delbaerel. 2017. “What is the best predictor of severe ovarian hyper-stimulation syndrome in IVF? A cohort
study”. Journal of Assisted Reproduction and Genetics 34:1341 at 1344; Kupka MS, Ferraretti AP, de Mouzon J,
Erb K, D’Hooghe T, Castilla JA, et al. 2014. “Assisted reproductive technology in Europe.

2010: results generated from European registers by ESHRE” Human Reproduction” 29:2099.

130 Theoni B Tarlatzil & Christos AVenetis2 & Fabienne Devrekerl & Yvon Englertl &

Anne Delbaerel. 2017. “What is the best predictor of severe ovarian hyper-stimulation syndrome in IVF? A cohort
study”. Journal of Assisted Reproduction and Genetics 34:1341.

131 Between 2001 and 2012, CFAS used to publish a more detailed report on OHSS. This ended with the transfer of
the Canadian Assisted Reproductive Technology Registry (CARTR) to Better Outcomes Registry for Newborns
(BORN). See CFAS website for annual media announcement on IVF success rates at: htpp://www.cfas.ca.
Considerable research is being conducted elsewhere. See for example: Ruth Howie, Ruth & Vanessa Kay, 2018.
“Controlled ovarian stimulation for in-vitro fertilisation” British Journal of Hospital Medicine 79(4) 194; Cindy
Farquhar, Jane Marjoribanks , Julie Brown et al., 2017 “Management of ovarian stimulation for IVF: narrative
review of evidence provided for World Health Organization guidance” Reproductive Biomedicine Online 35(1) 3
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mix up or failure on the part of the IVF clinic to acquire written and informed consent regarding
the creation of an embryo containing this ovum and its use could present a moral and legal harm

to the traditional surrogate.’

Given the above analysis, one must conclude that the health and safety risk to traditional
surrogates of using their own ova cannot be the reason for mandatory screening and testing of

obtained ova as it fails to meet the harm test established by the SCC in Ref re AHR.

Health and safety risks to clinic staff and patients

Most human sperm, ova, and embryos used and stored in IVF clinics are own use in that they
have been provided by the fertility patient and their spouse, common-law or sexual partner and
will be used in their fertility treatments.®*> Own use gametes and embryos are not subject to
mandatory screening and testing though fertility patients, spouses and partners and will undergo
a series of medical tests including ones capable of detecting the existence of sexually transmitted

diseases and to reduce the risk of transmission of disease.*®?

All Canadian fertility clinics have been encouraged to follow human reproductive material and
embryo labelling, handling and storage protocols designed to prevent cross-contamination and

misidentification.'** It appears that Canadian IVF clinics have voluntarily adopted the

132 Data from the Canadian Assisted Human Reproduction Technology Registry CARTR-Plus show that 95% of IVF
patients use their own gametes. See Pamela M. White. 2016. “Hidden from view: Canadian gestational surrogacy
practices and outcomes, 2001-2012.” Reproductive Health Matters, 2016. 24: 203.

133 See for example literature on transmission of viral diseases: AM Abou-Setta. 2004 “Transmission risk of
hepatitis C virus via semen during assisted reproduction: how real is it? Human Reproduction 19(12) 2711; Garolla A,
Pizzol D, Bertoldo A, et al. 2013 “Sperm viral infection and male infertility: focus on HBV, HCV, HIV, HPV, HSV, HCMV, and AAV”.
Journal of Reproductive Immunology. 100(1) 20 doi:10.1016/.jri.2013.03.004

134 Canadian Standards Association Standard CAN/CSA Z900.2.1-12 Tissues for assisted reproduction, December
2012. Revised 2016 and 2017.
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procedures and protocols developed by the Standards Council of Canada to prevent
contamination and mislabelling though to date no monitoring information informs Canadian
consumers about compliance.*® It is recommended that fertility clinics ensure that Standard
Operating Procedures are in place to address health and safety requirements regarding sperm,

136

ova and embryo preparation and preservation** and packaging, storage, and the cleaning and

maintenance of cryopreservation tank containers.**’

In light of the above, it is difficult to sustain the argument that unscreened and untested ova
obtained from a traditional surrogate represent a risk to IVF clinic staff and other patients
sufficient to warrant criminal law sanctions criminalising a failure to screen and test. Thus, the
expectation that ova obtained from a traditional surrogate poses significant health risks to the
routine operation of IVVF clinics or to other patients cannot be the rationale for the imposition of

mandatory testing and screening.

Health and safety risks to children born to traditional surrogates

The preamble to the AHRA includes a section setting out ethical principles guiding the practice
of assisted reproduction in Canada. The importance of beneficence and non-malfeasance in the
practice of fertility techniques underscores s.2(a) of the Act which states: “The health and well-
being of children born through the application of assisted human reproductive technologies must

be given priority in all decisions respecting their use.”*® In light of this concern, can one sustain

135 perhaps the best indicator is Accreditation Canada clinic evaluations conducted at the request of the IVF clinic, a
practice encouraged by the Canadian Fertility and Andrology Society.

136 Canadian Standards Association Standard CAN/CSA Z900.2.1-17 Tissues for assisted reproduction, December
2017 at section 15, see 15.4.

137 Canadian Standards Association Standard CAN/CSA Z900.2.1-17 Tissues for assisted reproduction, December
2017 at section 15, see 15.6.

138 AHRA s5.2(a).
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the argument that it is the public good desire to minimize potential health and safety risks to the
offspring of traditional surrogates that supports the rationale and justification for mandatory ova

screening and testing?

Traditional and gestational surrogates who receive treatment at Canadian fertility clinics are
tested to establish their communicable disease status and to assess their ability to successfully
conceive and bear children. The voluntary Third-party reproduction guidelines developed by
Canadian Fertility and Andrology Society*3® apply regardless of the fertility treatment a
surrogate may receive—ovarian stimulation, IVF embryo transfer, and artificial insemination.
However, the federally mandated screening and testing of traditional surrogates triggered by an
‘obtained’ traditional surrogate ova being produced as result of ovarian stimulation, a procedure
that carries known risks implies that a different set of procedures, are to apply. This occurs
because the Act in effect repositions the status of obtained traditional surrogate ovum and
reimagines it to be ‘donated’ third-party ovum, even though it will be used by the traditional
surrogate in her own surrogate pregnancy. A missing piece of this puzzle concerns her ability to
retain use control over these obtained ova. However, in this discussion we need to recall that the
prime reason for screening and testing of human reproductive material is prevent the

transmission of disease to a third party; that is, someone other than the person who provided it.

By treating the ‘obtained’ traditional surrogate’ ova as third-party-donated human reproductive
material, the amended Act proposes to impose at s.10(3) testing and screening protocols similar

to those described in Processing and Distribution of Semen for Assisted Conception

139Jon Havelock et al. 2016. Guidelines for Third Party Reproduction. Montreal: Canadian Fertility and Andrology
Society at 24.
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Regulations'“° and Work-Up of the Directive on Technical Requirement for Therapeutic Donor
Insemination.*! In the 2017 CAN/CSA Standard we can see how these conditions would be
operationalised. For example, the medical, personal and family history information about the
traditional surrogate would be obtained and donor suitability screening undertaken.#? It would
appear that a more intensive set of screening and disease detection tests would be instituted4
compared with the voluntary system of screening and testing guidelines proposed by the
Canadian Fertility and Andrology Association for traditional surrogates undergoing artificial

insemination.'**

It should be noted that the AHRA does not mandate that medical, personal and family history
information be obtained from a gestational surrogate. Thus, there is a strong likelihood that an
uneven collection of personal information is likely to occur as more personal health data and

medical history information will be acquired in the isolated and rare instances where ova of a

traditional surrogate are obtained.

Regulated screening and testing of a traditional surrogate for communicable health conditions
and documentation of medical, genetic and family history would provide additional health and

safety assurances to commissioning parents that the surrogate-related child would not be prone to

140 Health Canada, Directive Technical Requirements for Therapeutic Donor Insemination, July 2000 at s.3.1.
Suitability of the donor; Health Canada Directive Technical Requirements for Therapeutic Donor Insemination, July
2000, at 3.2 Questionnaire.

141 Health Canada, The Work-up at s.5.3.3.2 (ii) requires a donor consent form. This may be different from the form
used pursuant to AHRA Section 8 (Consent) regulations.

142 Canadian Standards Association Standard CAN/CSA Z900.2.1-17 Tissues for assisted reproduction, December
2017 at section 13: Donor screening and section 14: Testing.

143 Some IVF directors have expressed the view that the CSA Z900 be adopted as the screening and testing
regulations (A. Leader, CBC Interview, 01.09.2016, http://www.cbc.ca/ottawamorning/episodes/#).

144 Jon Havelock et al. 2016. Guidelines for Third Party Reproduction. Montreal: Canadian Fertility and Andrology
Society at 26.
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serious health or genetic conditions inherited from the traditional surrogate. Acquisition of
obtained ova also enables preimplantation genetic diagnosis (PGD) and karyotyping, processes
that permit detection of genetic defects and anomalies including trisomy and determination of

risks for serious genetic disease.*

If testing and screening documentation obtained as result of screening and testing was made
available to surrogate-born children, they would have potentially crucial information about their
genetic parentage and medical history. It should be noted that the AHRA does not mandate that
medical, personal and family history information be obtained from a gestational surrogate nor
when traditional surrogacy is undertaken using assisted insemination, which is the more common
practice. Thus, there is a strong likelihood that an uneven collection of personal information is
likely to occur as more personal health data and medical history information will be acquired in

the isolated and rare instances where ova of a traditional surrogate are obtained.

Without a donor registry there exists no formal means for a donor-conceived child or a
traditional surrogate conceived child to learn about their biological parents. Without parental
disclosure no mechanism exists enabling them to know that they were a surrogate-born child or
that sperm or ova have been provided by persons other than their social (intended) parents. Such
information could be of health importance especially as our understanding of the implications of
epi-genetic phenomena increases and in cases where inherited biological traits may have medical

and health consequences.

145 Trisomy 21 is commonly referred to as Downs Syndrome. It is but one of more frequently occurring variants of
trisomy.
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Canada’s federal donor registry, as envisaged by the AHRA,'*6 was ruled ultra vires by the
Supreme Court. Provincial gamete and embryo donor registries do not exist. Submissions made
to Health Canada as part of the consultation on regulatory change have identified a need for
them.?*’ Given that no Canadian donor registry exists, no organised and managed system will
enable the offspring of traditional surrogates to access the information obtained as a result of a
screening and testing regime.'*® As the decision in Pratten v British Columbia demonstrates,
knowing one’s genetic history is not a constitutional right.2*® Information indicating that one has
been conceived using donor sperm and/or ova is not is recorded on birth registration forms
though it could be were Canadian provinces to follow the example set by the US states of
Massachusetts, Florida, Michigan and Connecticut.'>® However to do so would involve
legislative change. The BC Vital Statistics Act, for example, prevents the birth registration
recording of AHR conception.'®! In other provinces, the vital statistics legislation is silent on the
matter though the activities of the Uniform Law Commission provide the opportunity to consider
this option for Canadian provinces to consider.'>? In the absence of intended parents providing

information about donors and surrogates, traditional surrogate-born children, like gestational

146 AHRA at .19 repealed 2012.

147 Health Canada. What We Heard. January 2018 supran 13 at 3.

148 This also applies to the off-spring of gestational surrogates. See 2017 CSA Standard at Table 2.

149 Pratton v British Columbia, 2012 BCCA 480; Vanesa Gruben and Daphne Gilbert. 2011. “Donor unknown:
Assessing the Section 15 right of the donor-conceived offspring”. Canadian Journal of Family Law 27, 247.
Vanessa Gruben. “A Number but No Name: Is there a Constitutional Right to Know One’s Sperm Donor in
Canadian Law” in T. Lemmens, A.F. Martin, C. Milne & I.B. Lee. (eds) Regulating Creation: The Law, Ethics and
Policy of Assisted Human Reproduction. 2017. Toronto: University of Toronto Press, 145.

150 Bruce Cohen, Dana Bernson,a William Sappenfield, Russell S. Kirby, Dmitry Kissin, Yujia Zhang, Glenn
Copeland, Zi Zhang, Maurizio Macaluso for States Monitoring Assisted Reproductive Technology (SMART)
Collaborative. 2014. “Accuracy of Assisted Reproductive Technology Information on Birth Certificates: Florida and
Massachusetts, 2004-06.” Paediatric and Perinatal Epidemiology, 28: 181 at 182.

151 vital Statics Act. [RSBC 1996] c. 479 at 14.1: “If a child is born in British Columbia as a result of assisted
reproduction, nothing must appear on any certificate issued by the registrar general that would disclose that the child
was born as a result of assisted reproduction.”

152 Uniform Law Commission is undertaking review of Canada’s Vital Statistics statute with a uniform law expected
for 2017.
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surrogate-born children and other donor-conceived children, must look elsewhere to locate donor
profile information and siblings; for example, sperm and ova banks, the IVF clinic that

performed the treatments, and the Donor Sibling Registry.*>

Research shows that surrogates bond with intended parents®®

and findings from UK studies
demonstrate that gestational and traditional surrogates, intended parents, and surrogate-born
children can maintain positive and supportive post-birth relationships.*>® In Canada, given the
lack of a donor registry, the maintenance of relationships with intended parents between

surrogates takes on heightened importance as this may be a key way for the traditional surrogate-

born child to know about its genetic background.

Given that mandatory testing and screening will occur only for ‘obtained’ ova, why does a health
and safety ‘evil” warranting criminal law sanctions benefit only the children conceived using ex
utero traditional surrogate ova? If non-malfeasance is the rationale invoked for application of
criminal law powers, surely it is owed to all offspring of traditional surrogates, regardless of the
location of the ova at time of conception.*>® The amended AHRA represents, at best, a limited

interpretation of compassion for the donor-conceived.

158 Visanti Jadva et al. 2010. “Experiences of offspring searching for and contacting their donor siblings and donor”
Reproductive Biomedicine Online 20: 523; Donor Sibling Registry (www.donorsiblingregistry.com); Emily Chung,
Melanie Glanz, Vik Adhopia, “Donor-conceived people are tracking down their biological fathers, even if they want
to hide” CBC News. January 26, 2018. http://www.cbc.ca/news/technology/sperm-donor-dna-testing-1.4500517
1%47Zsuzsa Berend, 2016. “ ‘We Are All Carrying Someone Else’s Child’: Relatedness and Relationships in Third-
Party Reproduction” American Anthologist 118: 24;

155 Susan Imrie & Vasanti Jadva, 2014. “The Long-Term Experiences of Surrogates: Relationships and Contact With
Surrogacy Families in Genetic and Gestational Surrogacy Arrangements” Reproductive BioMedicine Online 29:
424.

156 Vincent Couture et al. 2014. “Strengths and pitfalls of Canadian Gamete and Embryo Donor registries: searching
for Beneficent Solutions” Reproductive Biomedicine Online 28: 369.
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Health and safety harm of an ‘obtained’ traditional surrogate’s ovum

On careful examination, it is difficult to determine how the ovum obtained from a traditional
surrogate and used in her own pregnancy represents a health and safety harm so significant as to
justify the application of criminal code sanctions on those who would fail to screen and test it
prior to its use. This paper’s findings support the conclusion that the application of criminal
code sanctions used to penalise those who would fail to screen and test the ova fails to meet the

test laid out by the SCC in Ref re AHR.

| argue that not only does the amendment fail to meet the test needed for the application of
criminal code penalties, the imposition of mandatory screening and testing imposes a harm: re-
imagining of the surrogate’s ova. The amendment functions to transform it from autologous use
to third-party use. The implications for consent, reproductive autonomy of traditional surrogate

and for fertility patients is considerable.

IMPLICATIONS FOR TRADITIONAL SURROGATES OF AHRA AMENDMENTS
CONCERNING THE TESTING AND SCREENING OF OVA

The Act by requiring screening and testing the testing and screening of an obtained ova donated
by a woman and used in her surrogate pregnancy appears to transform a traditional surrogate’s
ova by means of law and regulation into a ‘third-party’ body part notwithstanding her genetic
affinity to it or that once transferred back to her, it will be her decision during the pregnancy and
on the birth of the child to fulfil or not to fulfil the surrogacy arrangement. To further muddy the
waters, the definition of ‘donor” adopted by the 2017 CAN/CSA Standard excludes autologous

use as it defines ‘donor’ as being “an individual who provides reproductive tissues for use in a
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recipient who is not his or her spouse, common-law or sexual partner.”*®" This definition implies
that the autologous user is not a ‘donor’. However, the AHRA amendment at s.10 mandates that
the surrogate who agrees to have her ova removed from her body by ovarian stimulation must
submit herself and the ova to testing a screening as specified in regulation. The obvious work
around the AHRA’s imposition of rigorous screening and testing is to qualify her as a
“designated reproductive donor” under the 2017 CAN/CSA Standard even though she does not

fit the Standard’s definition of a donor.

It is also important to note that the act of obtaining an ovum from a traditional surrogate is rare.
Neither the US nor the Canadian assisted reproduction registries provide information on
traditional surrogacy undertaken using assisted insemination or IVF.**® The Ontario Fertility
Program began funding IVF and assisted insemination for surrogate patients in 2016. Under the
program, it is possible for a woman who has been or plans to be a surrogate (traditional or
gestational) to receive to receive ovarian stimulation for her own fertility uses. The program does

not prevent her from using her own ‘obtained’ ova in her own traditional surrogate pregnancy.

Regrettably the Ontario program does not track surrogate treatments, with the result that no
information is available on the uptake of this program by these patients or the outcomes.*>® Nor

is it possible to obtain a count of the number of traditional surrogates undergoing screening and

157 National Standard of Canada, CAN/CSA-Z900.2.1-17 Tissues for assisted reproduction. December 2017 at 17.
138 See for the US: S. Sunderam, DM Kissin, SB Crawford, SG Folger, SL Boulet, L Warner and WD Bolger. 2018.
“Assisted Reproductive Technology Surveillance - United States, 2015.” MMWR Surveillance Summaries 67(3):1-
28. doi: 10.15585/mmwr.ss6703al; For Canada, see BORN for the data from CARTR-Plus. Annual reports are no
longer disseminated. Please consult the website of the Canadian Fertilization and Andrology Society at
www.cfas.ca. See also Pamela M. White. 2016. “Hidden from view: Canadian gestational surrogacy practices and
outcomes, 2001-2012.” Reproductive Health Matters, 2016. 24: 203.

159 FOI Request A-2017-00-00166 made by Pamela White to Ontario Ministry of Health and Long-Term Care, 1
September 2017. Status of the situation verified in July 2018 by the author.
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testing using CAN/CSA designated reproductive donor option. Nor is possible to track the
transformation of status from ‘own’ ova to that of ‘donated ova’ and to understand the loss of
control over its use and change in consenting that such a reimagining of ovum entails. Finally,
the Ontario program considers ‘gestational and traditional surrogates to be patients., though the
clinic which undertakes the treatment refers to the intended parents as the ‘fertility patients’ and
the data collected on the treatments involving the surrogate (traditional and gestational) is
recorded from the perspective of the intended parent. | would argue that that the existing data
recording system will likely label the ova provided by a traditional surrogate and used in her won
pregnancy as a third-party donor gamete regardless of whether she has consented to ‘donate’ it to

the intended parents for their reproductive uses.

Twisted and muddled terminology about who is the fertility patient and how this differs in
federal and provincial law and clinic practice reveals the potential for problems in the area of
consent to use and consent to treatment, especially when roles become interchangeable. While no
data are collected on Ontario traditional surrogates using their own obtained ova, the practice can

and does occur as the case of a BC traditional surrogate, Ms Chonn, recently revealed.

Ms. Chonn had acted as a traditional surrogate for intended parents. In so doing she had had
undergone ovarian stimulation and agreed to have her obtained ova fertilised using the sperm of
the intended father. Embryos not used in Ms Chonn’s surrogate pregnancy were cryopreserved
and stored by the IVF clinic. Sometime later an embryo containing her ovum and the sperm of
the intended father was transferred to the uterus of the intended mother. Ms Chonn has stated

that she was not informed that the embryo containing her ovum had been transferred to the
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intended mother and that the use of the embryo occurred without her knowledge and written
consent. Ms Chonn is genetically related to the child delivered by the intended mother. She has
stated that “she couldn't fathom someone else carrying her child.” The outcome has been

especially stressful for her given her loss of contact with the intended parents and her genetic off-

spring.t6°

This case exhibits a number of characteristics common to assisted reproduction. Roles can be
variable and interchangeable. Creation of human life and the intermixing of family and
relational bonds are complex and potentially contested. Rules regarding the obtaining of consent
are not always followed though in Canada, with the exception of when incident is reported by
media, there exists no information on compliance to the Section 8 (Consent) Regulations.*6!
Whether the Chonn incident is an outlier or indicative of a larger problem, we do not know as

other instances have not come to public attention.

| argue that the amendment at s.10(2)(c) requiring screening and testing of the ‘obtained’ ova
‘donated’ by a woman and used in her surrogate pregnancy means that she can be viewed as both
ova donor and surrogate. When she is considered to be a ‘donor’ but not viewed by the clinic as a

‘patient’, the door remains wide open for mistakes such as the one encountered by Ms Chonn.

CONCLUSION

160 CBC. Eric Rankin, CBC News November 30, 2017. “Another woman gave birth to my child: surrogate sues
fertility clinic”. http://www.cbc.ca/news/canada/british-columbia/another-woman-gave-birth-to-my-child-surrogate-
sues-fertility-clinic-1.4427248; http://vancouversun.com/news/local-news/fertility-clinic-sued-over-alleged-failure-
to-get-consent-for-use-of-surrogate-moms-ovum

161 See Human Fertilization and Embryology Authority, 2017. State of the fertility sector: 2016-17.
www.hfea.gov.uk. Figure 5: Noncompliance found on inspection at 17. The report reveals that even in a heavily
regulated jurisdiction failure to obtain consent is not a non-trivial problem.
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“The evil must be real and the apprehension of harm must be reasonable”
When the harm test established by the SCC in Ref re AHR to the situation of a traditional
surrogate using her own ‘obtained’ ovum in her surrogate pregnancy is applied, this paper’s
findings demonstrate that one encounters considerable difficulty in isolating specific health and
safety risks capable of meriting criminal code sanctions being applied to the persons who would
use an unscreened and untested ovum obtained from woman and used in her surrogate
pregnancy. The paper can identify no health and safety risk posed by an unscreened and untested
traditional surrogate’s obtained ovum to the woman herself, the IVF Clinic, its staff, or to stored

human reproductive materials and embryos obtained from other patients

A stronger argument can be found in the benefits to children born of a traditional surrogacy
particularly if screening and testing could be applied to pin point the presence or absence of
inheritable genetic diseases. But as beneficent as genetic testing and the collection of donor
health and medical history information may be, the 2012 amendment at 10(2)(c) will apply to an
extremely small subset of traditional surrogate-born children. Yet without the commensurate
requirement to maintain a donor registry, failure to screen and test becomes rather a hypothetical
harm leading one to ask why genetic and health information is to be collected when traditional
surrogate ova are ‘obtained’ via IVF treatment but not when traditional surrogacy occurs as a

result of assisted insemination, which is by far the more common practice.

It is important to recall the following summary of the remit of the AHRA as stated by the

government when it announced its intentions to bring this section of the AHRA into force: “The

Act protects individuals in Canada by setting out prohibited activities related to assisted human
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reproduction that may pose significant human health and safety risks or that have been deemed
to be ethically unacceptable or incompatible with Canadian values.”*%? The practice of
commercial surrogacy is a prohibited activity as it been deemed to morally unacceptable and
incompatible with Canadian values. An unscreened and tested ovum obtained from a woman and
used in her surrogate pregnancy now falls into the category of prohibited activities on the basis
of its risk to health and safety. Yet as this paper demonstrates, the ‘health and safety’ test as laid
out by the Supreme Court in Ref re AHRA cannot be sustained. What then is the ‘evil’ the

government sought to address when it amended the AHRA?

| argue that traditional surrogacy is the ‘moral evil’ that the government wished to regulate under
the guise of a ‘health and safety evil’ when it imposed mandatory screening and testing of ova
obtained from a donor and used in her surrogate pregnancy. Subsection 10(2)(c) functions as a
backdoor means of marginalizing and discouraging the practice of traditional surrogacy enabled
by assisted reproductive methods. Requiring that ova obtained from traditional surrogates be
treated like other third-party ova discourages the practice, as not all clinics have the expertise or
willingness to follow the procedures required to test and screen. This was the situation when the
federal semen regulations were adopted in 1996 though some may argue that the testing and
screen lite approach set for Designated Reproductive Donors in the 2017 CAN Standard will

decrease the burden on I\VF clinics.

More troubling is the potential for confusion and mixing of roles of third-party donor, own use

and traditional surrogacy that will be created. For example, clinics practices guidelines need to

162 Canada Gazette Vol. 150, No. 40 — October 1, 2016. Government Notices, Department of Health, Assisted
Human Reproduction Act.
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be in place that traditional surrogates retain the ability to exercise control over ‘obtained’ ova.
The Section 8 (Consent) Regulations need to be significantly robust to ensure that the act of
‘obtaining’ her ova will not infer with her right to determine who can use it for reproductive,
training and research purposes. In part, a major source of potential confusion rests with the
slipperiness and breadth of the AHRA definition of ‘donor.” Additional murkiness is created by
the 2017 CAN/CSA Standard definition of ‘donor’ which when applied at face value would
logically imply that as the ova is being received by the person from which it originated, a
traditional surrogate is not a Designated Reproductive Donor. However, once the traditional
surrogate’s ova are reimagined to be a third-party ‘donated’ ova, then screening and testing

protocols might then apply.

Some may argue that while the traditional surrogate will be the recipient of an embryo comprised
of her ovum and sperm donated by the intended father (or some other third-party), she is not the
fertility patient as this term had been reserved by the IVF industry the intended parents as they
are ones experiencing infertility.'®® Again we have a difference of usage as the Ontario Fertility
program refers to surrogates in receipt of IVF and assisted insemination services as ‘patients’

though as the Ms Chonn incident reveals this may not be the view shared by I\VF clinics.

The attempt by amendment to criminalise yet another aspect of surrogacy, in this case those who

would facilitate the practice of IVF with traditional surrogates harkens back to the 1993 Baird

163 See a discussion of who is a ‘fertility patient’ in the paper by Pamela M. White, 2018. “Why we don’t know what
we don’t know about surrogacy” in A. Cattapan, A. Campbell and V. Gruben (eds). 2018. Critical Perspectives on
Surrogacy Law and Policy in Canada. Toronto: Irwin Law, forthcoming.
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Commission, which stated that “surrogacy of any sort is exploitative and unacceptable.”'®* By
recommending prohibition of surrogacy, the Baird Commission sought “to prevent psychological
harm to the surrogate who may bond with her unborn child and to save women from the ‘evil” of
surrogacy.”'®> The 2004 Brown Commission Report, Building Families, written in response to
proposed 2004 AHR legislation, continued to promote the view that: “Non-commercial
(altruistic) surrogacy arrangements can also be socially harmful for the resulting child and place
the health of women at risk.”*%® Although the Commissioners agreed with the proposed of
prohibition of surrogacy for commercial gain, they stated that “surrogacy for non-commercial

reasons should be discouraged but not criminalized.”*’

The amended 2012 AHRA at section 10(2)(c) seeks to do both. A health and safety argument is
advanced to justify a legal reimaging of traditional surrogate’s body. Her ovum once obtained is
transformed into a third-party gamete implying that its use will be determined by the intended

parents.

The AHRA uses criminal law powers to make it illegal for ‘obtained’ traditional surrogate ova to
be used by the surrogate in her pregnancy unless it is screened and tested. The implication of this
amendment is that if the ovum is to be used in her surrogate pregnancy she will also need to
relinquish control over its use for it becomes transformed through screening and testing into a

third-party gamete created for the use of the intended parents. Her sphere of consent will now

164 Royal Commission on New Reproductive Technologies "Proceed with Care”. (Ottawa: Queen’s Printer, 1993)
Annex part-9, at 1115.
185 |bid.at 1115.
166 Bonnie Brown, December 2001. Assisted Human Reproduction: Building Families.

Standing Committee on Health. December 2001.Parliamentary Internet Parlementaire: http://www.parl.gc.ca at 12.
167 Supra note 12, Brown at 12.
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reside with agreeing to a transfer of an embryo containing an ovum to which she retains genetic

affinity but over which she can now exercise only limited control.

The rationale for mandating criminal code powers requiring screening and testing of a traditional
surrogate’s ovum is based on a non-existent health and safety concern. The real “evil” in this
arrangement is not one of health and safety but that of the use of criminal law powers to restrict
autonomy in the practice of traditional surrogacy—a legally permissible practice when
conducted altruistically.'®® Once traditional surrogacy adopts reproductive technology practices
enabling the removal of ovum from the body of the traditional surrogate, the frameworks of
patient (intended parents), treatment options (surrogacy) and spare part provide (traditional
surrogate as ova donor) take precedence. An analogy to this situation can found in a recent
American anti-abortion legislation, Texas HB2, which was proposed as a patient health and
safety protection measure, but which would have seriously transformed the ability of women to

access abortion services had it been approved.'®®

Canada’ assisted human reproduction legislation is deeply flawed. Piecemeal amendments and
regulatory tinkering serve to further confuse Canada’s fertility laws. Full-scale legislative
renewal is required. Indeed had the section of the AHRA requiring parliamentary review of the
Act (s.54) not been removed as part of the legislative housecleaning undertaken as part of the

2012 AHRA amendments, one should have already been conducted.

1688 AHRA s.5.

169 Whole Woman's Health et al. v. Hellerstedt, Commissioner, Texas, Department of State Health Services et al.
Certiorari to the United States of Appeals for the Fifth Circuit, No. 15-274. Argued March 2, 2016-Decided June 27,
2016.
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| argue that the federal government cannot apply a health and safety justification to support
criminal code penalties for failure to screen and test ovum obtained from a woman and used in
her surrogate pregnancy for it fails to meet the test set out by the SCC. More dangerous however
are the underlying implications for consent and reproductive autonomy of a traditional surrogate
undergoing IVF treatments. Failure to tackle these matters is the ‘evil’ that needs to be

addressed.
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