Irregular Migration by Sea: A Critical Analysis of EU and EU Member State

Extraterritorial Practice in the Light of International Law

Enkelejda Koka

A thesis submitted for the degree of Doctor of Philosophy

Kent Law School

University of Kent

Supervisors: Professor Nick Grief

Dr. Thanos Zartaloudis

June 2018

Word Count: 92,500



ABSTRACT

Since 2011, the arrival of more than one million migrants via irregular means on
overcrowded, unseaworthy vessels fleeing persecution, civil war, poverty and
devastation, has generated contradictory policies and legal measures from the EU
and its Member States. On the one hand, the irregular migration crisis in the
Mediterranean has been linked with notions of humanitarianism, focusing on
search and rescue and the provision of aid including water, food, medical care,
and shelter; while on the other, it has prompted increased security through
extraterritorial border controls in order to try and tackle human smuggling and
discourage irregular migration. This thesis examines the implications of these
extraterritorial border control measures for the rights of irregular migrants and
questions the measures’ compliance with international human rights law and other
international obligations. In particular, it investigates the Italian and Greek
extraterritorial practices of interception and push-backs to Libya and Turkey from
January 2014 to June 2016. Furthermore, this research investigates the EU’s
policy framework for these Member States’ extraterritorial border controls at sea
which resulted in rules for the surveillance of external sea borders under Frontex’s
coordination (the Sea Borders Regulation of 15 May 2014) and, more recently,
the EU-Turkey statement of 18 March 2016 to facilitate the accelerated return of
irregular migrants from Greece to Turkey.

Based on a critical appraisal of these measures in the light of international law,
this thesis contributes to demonstrating that the Italian and Greek extraterritorial
practices and the EU’s strategy (through Frontex) of ‘stopping boats’ carrying
irregular migrants and ‘altering their course’ to a third country or onto the high
seas, ostensibly in order to save lives, are in breach of their obligations under
international law, especially the Law of the Sea and international human rights
law and refugee law. It is argued that these extraterritorial practices have not only
violated international human rights law and other international obligations but
have also significantly increased the death toll among irregular migrants

attempting to cross the Mediterranean Sea. It is also argued here that the Sea
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Borders Regulation has not only failed to unify the rules on interception, search
and rescue and disembarkation during Frontex joint operations at sea, but also
seeks to legitimise these practices contrary to a ‘good faith’ interpretation and
implementation of international human rights law and other international

obligations.

The thesis concludes that in light of the law of international responsibility, Greece
and Italy bear international responsibility for every internationally wrongful act or
omission attributable to their officials during interception operations at sea in
violation of international human rights law or other international obligations,
notably the right to life, the duty of search and rescue, the prohibition of inhuman
or degrading treatment or punishment and the principle of non-refoulement.
Moreover, it is argued that the EU in its institutional role is legally responsible for
its own internationally wrongful acts and omissions in violation of its
international obligations.  This thesis contributes then by rebutting the
assumptions often held in the scholarly arena by arguing that responsibility can be
attributed to the EU for the internationally wrongful acts committed during
Frontex joint operations and through decisions addressed to Member States

authorising them to commit acts that are internationally wrongful.
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Chapter 1: Introduction
1.1 Research Questions and Contribution to Literature

Since 2011, with an escalated irregular migration crisis producing unprecedented
tragic deaths at sea, Italy and Greece with the assistance of the EU (through
Frontex') considered the Mediterranean Sea as a space of humanitarian
intervention, purportedly in the name of protecting life at sea. Under the newly
developed concept in literature, the ‘extra-territorialisation of border
management’, the EU and its Member States perceived that they had an obligation

to prevent ‘irregular migrants’? from embarking upon a perilous sea journey.* The

! The European Border and Coast Guard Agency established by Regulation (EU) 2016/1624 of 14
September 2016 on the European Border and Coast Guard (EBCG Regulation) [2016] OJ L
251/55, previously known as: the European Agency for the Management of Operational
Cooperation at the External Borders of the Member States of the European Union.

2 JOM defines irregular migration as ‘movement that takes place outside the regulatory norms of

the sending, transit and receiving countries. However, there is no clear or universally accepted

definition of irregular migration’. IOM, Key Migration Terms <https://www.iom.int/key-
migration-terms> accessed 26 October 2017; Whereas ‘illegal migrant/migration’ is defined as
the illegal crossing of borders in violation of the immigration laws of a destination country. See

UN Protocol Against the Smuggling of Migrants by Land, Sea and Air, supplementing the UN

Convention against Transnational Organized Crime, 2000, article 3(b); Also see IOM Glossary,

49, <http://www.corteidh.or.cr/sitios/Observaciones/11/Anexo5.pdf> accessed 18 May 2018; In

the Mediterranean and Aegean seas irregular migration is ‘mixed’. It consists of people flows

moving for different reasons but which share the same route. The ‘boat people’ share the same
vessel and cross the sea without authorisation with the aim to reach EU territory. Thus, the term

‘irregular migrant’ includes asylum seekers, refugees, trafficked and smuggled persons,

unaccompanied children, stateless persons, economic migrants and displaced persons, see Anna

Triandafyllidou and Angeliki Dimitriadi, ‘Migration Management at the Outposts of the

European Union’ (2013) GLR 22(3) 598-618, 600; Judith Kumin, ‘The Challenge of Mixed

Migration by Sea’ (2014) FMR 45, 49; Nathalie Bernardie-Tahir and Camille Schmoll, Islands

and Undesirables: Introduction to the Special Issue on Irregular Migration in Southern European

Islands (2014) JIRS 12(2), 87-102, 88-89.

Virginie Guiraudon, ‘Before the EU Border: Remote Control of the “Huddled Masses™” in Kees

Groenendijk, Elspeth Guild and PaulMinderhoud (eds), In Search of Europe’s Borders (Kluwer

Law International 2003) 191; Elspeth Guild and Didier Bigo, ‘The Transformation of European

Border Controls’ in Bernard Ryan and Valsamis Mitsilegas (eds), Extraterritorial Immigration

Control: Legal Challenges (Leiden, Martinus Nijhoff, 2010) 258; Maribel Casas-Cortes and

Sebastian Cobarrubias, ‘Stretching Borders Beyond Sovereign Territories? Mapping EU and

Spain’s Border Externalization Policies’ (2010) Geopolitica(s) 2(1) 71-90, 80; Luisa Marin,

‘Policing EU’s External Borders: A Challenge for the Rule of Law and Fundamental Rights in

the Area of Freedom, Security and Justice? An analysis of Frontex Joint Operations at the

Southern Maritime Border’ (2011) JCER 7(4) 468-487, 486; Triandafyllidou and Dimitriadi (n

2) 601; Tiziana Torresi, ‘An Emerging Regulatory Framework for Migration’ (2013) GLR 22:3,

648-665, 656; Maribel Casas-Cortes, Sebastian Cobarrubias and John Pickles, ‘Riding Routes

and Itinerant Borders: Autonomy of Migration and Border Externalization’ (2015) Antipode

47(4) 894-914, 895; emphasis added.
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most adequate response seemed to be that of further security and the
militarisation* of migration as an expansion of State sovereignty.® As irregular
migrants continue to arrive in mass, the EU border management strategy remains
a key policy priority on the EU agenda.® Thus, as a policy area in development,
the literature assessing the human rights violations and the consequent
international responsibility of the various actors involved in extraterritorial
practices has been limited. On this basis, the thesis focuses on the following
developments: actual violations of international obligations resulting from Italian
and Greek extraterritorial practice, a critical assessment of the EU Regulation
establishing rules for the surveillance of external sea borders (Sea Borders
Regulation)” under Frontex coordination for compliance with international
obligations and the responsibility of Italy, Greece and that of the EU in its
collective role for breaches of international obligations under the law of

international responsibility.®

This research raises the following questions and sub-questions: 1. Whether the
Italian and Greek extraterritorial practices are consistent with international human
rights law, refugee law and the Law of the Sea? Do these extraterritorial measures
violate international law obligations such as non-refoulement, and the right to

leave one’s own country combined with the right to asylum? 2. Whether the Sea

* Peter Kraska, ‘Militarization and Policing — Its Relevance to 21* Century Police’ (2007) Policing
1-13, 3: ‘It is the process of arming, organizing, planning, training for, threatening, and
sometimes implementing violent conflict’; Reece Jones and Corey Johnson, ‘Border
Militarisation and the Re-articulation of Sovereignty’ (2016) TIBG 41(2) 187-200, 188.
Jones and Johnson (n 4) 188; Peter Roberts, ‘The Militarisation of Migration: From Triton to
Sofia: Assessing the Credibility of the EU’s Naval Interventions against Migrant Smuggling in
the Mediterranean’ in Tuesday Reitano, Sasha Jesperson, Lucia Ruiz-Benitez de Lugo (eds),
Militarised Responses to Transnational Organised Crime (Palgrave, 2017) 217-233.
European Commission, Communication on the Delivery of the European Agenda on Migration
COM (2017) 55 final, 2.
Regulation (EU) No 656/2014 establishing rules for the surveillance of the external sea borders
in the context of operational cooperation coordinated by the European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the
European Union (Sea Borders Regulation) OJ L189/93 [2014] based on TFEU, article 77(2)(d).
ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, November
2001, Supplement No 10 (A/56/10), chp.IV.E. (ASR); ILC, Draft Articles on Responsibility of
States for Internationally Wrongful Acts, November 2001, Supplement No. 10 (A/56/10),
chp.IV.E.1 (ARIO).

12



Borders Regulation is compatible with international human rights law, refugee
law and the Law of the Sea? Has the Sea Borders Regulation created a new
immigration regime for Member State interception, search and rescue as well as
disembarkation practices when conducted under Frontex coordination? 3.
Whether the EU is attributed with responsibility for the internationally wrongful
acts committed during Frontex joint operations and/or when adopting decisions
and authorizations obliging its Member States to commit an act that would be
internationally wrongful in light of the law of international responsibility? Is the
EU using the Frontex regulatory framework to avoid its responsibility as the
responsible entity in control of Frontex seconded-border guards? Have the Sea
Borders Regulation and the EU-Turkey statement been designed to circumvent
the EU’s responsibility for violations of its international obligations such as the

non-refoulement principle?

Hence, this research contribution critically analyses: 1) the Greek extraterritorial
practices through interception and push-backs to Turkey from January 2014 to
June 2016, and the Italian indirect push-backs with Libya through the EU Border
Assistance Mission as of 22 May 2013 (EUBAM Libya)® - Turkey and Libya
being third countries with poor human rights records, 2) Frontex’s involvement in
violations of human rights and other international obligations through activities
including interception, push-back, disembarkation and 3) the legal responsibility
of Italy, Greece, and the EU for violations of international obligations.

It is argued that these extraterritorial measures in the form of interception and
push-backs violate the international obligations of Greece, Italy and the EU’s.
Furthermore, the thesis argues that these extraterritorial border controls have had
the adverse effect of adopting two parallel asylum and immigration legal
frameworks differentiating between irregular migrants who arrive by sea and

those who arrive by land; hence, offering fewer legal safeguards to those irregular

° Council Decision 2013/233/CFSP On 22 May 2013 on the European Union Integrated Border
Management Assistance Mission in Libya (EUBAM Libya) [2013] OJ L138/15.
13



entrants by sea. However, it is concluded that international refugee and human
rights law, although its extraterritorial application conflicts with national and
supranational public security interests, protects persons in need of international
protection regardless of whether they enter by regular or irregular means. Through
its original contribution, this thesis has compared the economic cost figures for
Italy and Greece on the irregular migration crisis to the costs of pecuniary, non-
pecuniary damages, costs and expenses awarded by the ECtHR for breaches of
human rights and other international obligations and has found that violations of
international refugee and human rights law have not transpired because of lack of
knowledge on these conventions’ extraterritorial application but because the
economic costs for non-compliance are definitely lower than the costs of

compliance.™

It is argued that these extraterritorial measures have as their main objective the
transformation of the Mediterranean and Aegean seas into a migration
containment belt to block flows of irregular migrants to EU territory as to avoid
international responsibility for any violations of international obligations
committed during these extraterritorial border controls. Confronted with the
complexities of the national and international judiciary systems, once returned to
country of departure, victims of illicit border control practices encounter
difficulties from seeking redress against the participating Member States in
Frontex joint operations. The assumption created in existing literature and the
underdeveloped principles of shared responsibility is that multi-party attributions
of the same internationally wrongful acts are difficult to prove and thus are
capable of diluting international responsibility. Hence, these extraterritorial
measures have been arguably designed to create and exploit gaps in the rule of
law and in the legal regime of State and international organisations’ legal

responsibility.

10'See Chapter 4, section 4.6.
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This academic research aims to provide an original contribution to current
literature regarding the application of the law of international responsibility in
terms of Italian and Greek push-back practices and Frontex joint operations. This
thesis originally contributes to literature by rebutting the assumption of the EU’s
non-responsibility created by the underdeveloped principles of international
responsibility as a result of jurisdictional limitations and the lack of scholarly
literature making reference to situations or consequences of responsibility for the
EU when it takes advantage of its regulatory framework in light of Articles 4, 7
and 17 ARIO. It draws on data from NGOs and civil society on illicit
extraterritorial practices on the ground and the existing set of legal literature on
the extraterritorial application of international human rights, refugee law and the
law on international responsibility. This research further contributes to literature
by identifying the legal gaps in international protection created by the Sea Borders
Regulation in which is argued to discriminate and undermine the rights of

irregular migrants that arrive by sea compared to those arriving by land.
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1.2 Literature Review

This thesis differs from the existing literature in that it does not analyse irregular
migration solely from a security and State sovereignty perspective but examines
the effects that security has on irregular migration by sea, focusing on the
violation of human rights and other international obligations caused by Italian and
Greek extraterritorial border control practices with EU assistance through
Frontex. Established literature in irregular migration and border control studies
has focused on issues of security and the militarisation of border controls.
Divergent lines of argument have been put forward between legal scholars on
prioritising national sovereignty to control one’s borders over compliance with
international human rights law. llse van Liempt and Stephanie Sersli argue that
the on-going battle between Member States and organised criminal networks
(described as the dark side of globalisation) challenge not only fundamental
principles of international law but also State sovereignty.'* With the help of
human smugglers, they argue that a nation’s sovereign power comes under threat
by the ‘unsanctioned movement’ allowing unwanted migrants to reach Member

State territory, in revelation of a failed border regime.*?

Van Liempt and Sersli argue that by re-imagining the enemy from being a State to
a ‘transnational network of private actors (i.e. organized crime)’, all the border
guard needs to focus the inquiry on is how the person crossed the border and with
whom, instead of whether that person is escaping from a despotic regime.™ This

perspective would allow Member States to consider human smuggling as a threat

" Ylse van Liempt and Stephanie Sersli, ‘State Responses and Migrant Experiences with Human
Smuggling: A Reality Check’ (2013) Antipode 45(4) 1029-1046, 1029; Also see John Salt,
‘Trafficking and Human Smuggling: a European Perspective’ (2000) IM 38(3) 3 Special Issue
2000/1, 31-56, 32 <http://onlinelibrary.wiley.com/doi/10.1111/1468-2435.00114/pdf> accessed
21 January 2017.

2 llse van Liempt and Jeroen Doomernik, ‘Migrant's Agency in the Smuggling Process: The
perspectives of Smuggled Migrants in the Netherlands’ (2006) IM 44(4) 165-190; llse van
Liempt, Navigating Borders: Inside Perspectives on the Process of Human Smuggling into the
Netherlands (Amsterdam University Press, 2007); Van Liempt and Sersli (n 11) 1029.

3 Van Liempt and Sersli (n 11) 1029.

16



to the State rather than as ‘a reaction on restrictions posed by states”.** Van
Liempt and Sersli have focused their study of irregular migration under the inter-
relationship of boat people, State sovereignty and the criminalization of human
smuggling in the EU. Reece Jones and Corey Johnson argue that threats of
terrorism and immigration have resulted in a shift to the militarization of borders
which represent an expansion of State sovereigny into new spaces.’® Nora
Markard, on the other hand, considers that the fight against irregular migration is
not justified on grounds of national security and public order. To justify
restrictions on grounds of national security and public order, Markard argues that
there must be an actual link between the individual’s conduct and his/her threat to

national security which must be genuine and present.*®

Didier Bigo, incorporating the above arguments, argues that a genuine link
between national security and the threat of irregular migration cannot be
established because these security measures are not adopted to protect public
order but are part of a ‘border game’.!” On the basis of empirical research
conducted from 2006-2013, Bigo concluded that military operations used for
border control under Frontex or under bilateral agreements were not purely a
security measure but adopted as part of a ‘border game’ to keep the ‘unwanted’
away from EU territory.18 According to Bigo’s ‘border game’, smugglers organise
themselves into developing new routes not caught by State surveillance, whereas

Member States through pre-emptive interception stop irregular migrants from

¥ Van Liempt and Sersli (n 11) 1029; also see David Kyle and Christina Siracusa, ‘Seeing the
State Like a Migrant: Why So Many Non-criminals Break Immigration Laws’ in Willem van
Schendel and Itty Abraham (eds), Illicit Flows and Criminal Things States, Borders, and the
Other Side of Globalization (Bloomington: Indiana University Press, 2005) 153-176.

15 Jones and Johnson (n 4) 187.

16 Stamose v Bulgaria Application no 29713/05 (27 November 2012) paragraph 35;

Nora Markard, ‘The Right to Leave by Sea: Legal Limits on EU Migration Control by Third
Countries’ (2016) EJIL 27(3) 591-616, 609.

" Didier Bigo, ‘The (In)securitization Practices of the Three Universes of EU Border Control:
Military/Navy-border Guards/Police — Database Analysts’ (2014) SAGE 45(3) 209-225, 212
<http://sdi.sagepub.com/content/45/3/209.full.pdf+html> accessed 26 October 2017.

8 Bigo (n 17) 212; empirical research from 2006-2013 under the FP6 Challenge research
programme financed by the European Commission; Also see Peter Andréas, Border Games,
Policing the US-Mexico Divide (Cornell University Press, 2000).

17



reaching EU territory and through the practice of push-back ensure their
immediate return to the country of departure. Hence, through interception
measures and EUROSUR™ (an EU electronic system of surveillance) they
established an electronic wall to separate Europe from North Africa and the
Middle East.”

This thesis argues that a genuine link between irregular migration and
extraterritorial border control measures purportedly justified in the name of
terrorism and State security cannot be established. There is no evidence that
irregular migration leads to increased terrorist activity.?* The report published by
the UN Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, Ben Emmerson, stated that the
overly-restrictive migration policies could not be justified on grounds of State
security.?? On the contrary, the more restrictive migration policies that criminalise
irregular migration and which engage in push-back operations increase the covert
movements of people by smugglers which as a consequence may increase terrorist

2% 1t is therefore argued that the measures undertaken under the Protocol

activities.
on migrant smuggling are not proportionate to their aim and do not meet the tests

of legality and necessity.?

Bigo further argued that this ‘border game’ produced undesirable effects, turning

smugglers routes into something more organised, avoiding the need to play hide

9 Regulation (EU) No 1052/2013 establishing the European Border Surveillance System
(EUROSUR Regulation) (OJ L 295/11, 6.11.2013).

2 Bjgo (n 17) 212.

2L UN, ‘Promotion and Protection of Human Rights and Fundamental Freedoms While Countering

Terrorism’ (Ben Emmerson, 13 September 2016) A/71/384, 4-5, particularly paragraph 8;

OHCHR, ‘Refugees and Terrorism: “No Evidence of Risk” — New Report by UN Expert on

Counter-Terrorism’

<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=20734&LangID=E

accessed> 17 October 2017.

UN, ‘Promotion and Protection of Human Rights (n 21) paragraph 11.

UN, ‘Promotion and Protection of Human Rights (n 21) paragraph 11.

# UN General Assembly, International Covenant on Civil and Political Rights (ICCPR) 16
December 1966, United Nations, Treaty Series, Volume 999, 171 (entry into force 23 March
1976) article 12(3).

22
23
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and seek. Pinning their hopes upon Member States’ compliance with their
refugee, human rights and search and rescue obligations towards overcrowded
boats of irregular migrants in distress, all the smugglers had to do was to place
irregular migrants on cheap, unsophisticated vessels often with defective engines
controlled by the migrants themselves and broadcast a distress call once on the
high seas.” In response, Member States were determined to combat the human
smugglers. Bigo argued that they intentionally misinterpreted their international
obligations on search and rescue and disembarkation in order to avoid
responsibility for the individuals who unwittingly assist the growing industry of
organised crime.?® As a consequence, however, Member States began avoidance

behaviour which has had a direct contribution to migrant deaths at sea.?’

Thomas Spijkerboer furthers the argument that extraterritorial border control
policies contribute to border deaths. Unable to conduct extensive empirical
research to confirm his presumption, Spijkerboer argues that the ‘available data
make it plausible’ to hold that a relationship exists. Based on the data made
available by NGOs such as United against Racism, Fortress Europe, and other
local and short term studies, Spijkerboer concluded: ‘the intensification of
European border control policies has not reduced the number of migrants; the
intensification of European border control policies has led to the shifting of
undocumented migration to ever more dangerous routes; and the number of
registered border deaths has increased considerably over the years’.?® Hence, on
these grounds Spijkerboer argues that lack of legal channels and intensified

border controls have ‘led to more dangerous travel routes, with increasing

% \/an Liempt and Sersli (n 11) 1038.

% Bjgo (n 17) 212.

" Bigo (n 17) 211.

8 Thomas Spijkerboer, ‘The Human Costs of Border Control’ (2007) EJML 9, 127-139; Jorgen
Carling, ‘Migration Control and Migrant Fatalities at the Spanish-African Borders’ (2007) IMR
41(2), 316-343; Dirk Godenau and Manuel Zapata Hernandez, ‘The Case of the Canary Islands
(Spain): A Region of Transit Between Africa and Europe’ in Gemma Pinyol (ed), Immigration
Flows and the Management of the EU’s Southern Maritime Borders (Documentos CIDOB
Migraciones 17, 2008) 13-43; Thomas Spijkerboer, Are European States Accountable for
Border Deaths? (Ashgate Research Companion, 2011) 62; also supported by Hein de Haas,
‘Migration and Development: A Theoretical Perspective’ (2010) IMR 44, 227-264.
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fatalities as a predictable consequence’.?® Thus, upon knowledge of such effect,
he argues that Member States have a positive obligation to adapt their policies so
as to minimize the undesirable side-effect of deaths at sea. He further argues that
border deaths give rise to three positive obligations: 1) to carry out an
investigation into fatalities at EU borders, 2) to minimize the number of fatalities
by assessing border control policies, and 3) to identify victims and inform
relatives.®® Spijkerboer merely touches upon the topic of EU collective
responsibility holding that these positive obligations belong not only to
Mediterranean States but to all European States under a collective responsibility;
however, he does not further develop or support substantively the argument as

claimed.®

This thesis contributes to literature by arguing that the ‘border game’ has become
a form of ‘structural violence’, used as a deterrent tool in the cruellest inhuman
way.*? To avoid EUROSUR’s detection, human smugglers have placed as many
irregular migrants as possible on cheap, unsophisticated vessels often with
defective engines controlled by the migrants themselves. Greek coastguards on
the other hand, have been alleged to have intentionally endangered the lives of
irregular migrants through seizing their boat engine and leaving them stranded at
sea. Each Member State has a positive obligation to safeguard the lives of

individuals within its jurisdiction.® In addition, they must take preventative

2 Spijkerboer, Are European States Accountable (n 28) 66; The EU manages the entry of non-EU
citizens under the visa regime. An EU ‘black-list’ has been created, listing 132 third States
whose nationals are required to obtain a visa in order to enter Member State territory. Not
surprisingly, the countries situated in the Mediterranean region are included in this ‘black-list’.
See Regulation (EC) No 810/2009 establishing a Community Code on Visas (Visa Code) [2009]
0J L243; Regulation (EC) No 851/2005 of 2 June 2005 amending Regulation (EC) No
539/2001 listing the third countries whose nationals must be in possession of visas when
crossing the external borders and those whose nationals are exempt from that requirement as
regards the reciprocity mechanism, [2005] OJ L 141/3; Israel and Turkey are not included
within the ‘black-list’.

% Spijkerboer, Are European States Accountable (n 28) 72.

%! Spijkerboer, Are European States Accountable (n 28) 73.

%2 |eanne Weber and Sharon Pickering, Globalization and Borders: Death at the Global Frontier
(London, UK: Palgrave Macmillan, 2011) 93-118.

% UN General Assembly, Convention on the High Seas 1958, 29 April 1958, United Nations,
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measures to assist these boats and avoid any illicit practices leading to the
capsizing of boats resulting in deaths.>* A positive duty is imposed on Greece by
the ECHR to commence investigations to identify those dying at sea and punish
those responsible for causing these deaths.® Failure to commence investigations
into alleged human rights violations constitutes an internationally wrongful act
imputing Greece with international responsibility. It is argued that the EU’s
sophisticated surveillance combined with the illicit Greek push-back practices
have turned the Mediterranean Sea into a graveyard. The probability of dying in
the Mediterranean Sea in 2005-2014 has been increased from 20.5% to at least
45% in the first four months of 2015.% In 2016, the probability of dying on the
Libya to Italy route was ten times higher than the crossing from Turkey to
Greece.®” Thus, these extraterritorial tools have endangered irregular migrants’

lives contrary to the ‘right of life’.*®

Furthermore, these extraterritorial border control measures have given rise to
various legal issues with serious consequences for international provisions on
search and rescue and the Law of the Sea. Anja Klug has analysed irregular

maritime movements arguing that they ‘pose multi-faceted challenges relating to

Treaty Series, Volume 450, 11 (entered into force on 30 September 1962) article 12;
International Convention for the Safety of Life at Sea, 1974 (SOLAS) 1184 UNTS 3, article 33;
International Maritime Organization, International Convention on Salvage, 28 April 1989, UNT
33479 (entry into force 14 July 1996), article 7; UN General Assembly, Convention on the Law
of the Sea (UNCLOS) UNTS 31363 (adopted 10 December 1982, entered into force in 1994)
article 98; Osman v United Kingdom Application no 23452/94 (1998) ECHR 101, paragraph
115; Van Dijk and others, Theory and Practice of the European Convention on Human Rights
(4" edn Antwerp, Intersentia 2006) 355.

% Oneryildiz v Turkey Application no 48939/99 [2004] ECHR 657, paragraphs 62-65; Osman (n
33) paragraph 93.

% Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5 (entry into force
4 November 1950) (ECHR), article 2(2) read in conjunction with article 1; McCann and Others
v the United Kingdom Application no 18984/91 (1995) Series A no 324, paragraph 161; Kelly
and Others v the United Kingdom Application no 69076/01 (4 May 2001) paragraph 94.

% philippe Fargues and Anna Di Bartolomeo, Drowned Europe 2015, European University
Institute, Migration Policy Centre, 3.

3" Refugees and Migrants, ‘UN Refugee Agency: 2016 is Deadliest Year for Refugees Crossing to
Europe via Central Mediterranean’ (2 September 2016) <https://refugeesmigrants.un.org/un-
refugee-agency-2016-deadliest-year-refugees-crossing-europe-central-mediterranean> accessed
24 October 2017.

%8 See Chapter 4, section 4.3 on push-backs endangering migrants’ lives.
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refugee protection, border control and security, as well as inter-State relations’.*°

Klug argues that as irregular migrants travel in unseaworthy and overcrowded
vessels giving rise to distress situations, a duty to rescue is imposed on
intercepting States to disembark them at a ‘place of safety’.”> However, in the
absence of an effective burden-sharing mechanism in the EU for irregular
migratory flows, disembarkation rules have become problematic because of the
Member States’ reluctance to accept the responsibility to host irregular migrants
whom they rescue. Clearly, the obligations arising out of search and rescue
operations conflict with Member States’ interests in managing migration and
ensuring their security. However, these interests cannot justify or legitimise
avoidance behaviour towards rescue activities in the Mediterranean Sea which
amount to a violation of the international search and rescue obligations. In
accordance with the Common European Asylum system (CEAS)* and the Dublin
Regulation,** those Member States rescuing or hosting the irregular migrants have
to bear the burden of reception and ensure that they provide adequate legal
safeguards. Consequently, as Violeta Moreno-Lax and Tugba Basaran put it,
Member States such as Italy and Greece are discouraged from participating in
rescue operations.”®> Moreover, these States have adopted inconsistent

interpretations and applications of terms such as ‘distress’, ‘disembarkation’ and

% Anja Klug, ‘Strengthening the Protection of Migrants and Refugees in Distress at Sea through
International Cooperation and Burden-Sharing’ (2014) IJRL 26(1) 48-64.

“0 International Maritime Organization (IMO), International Convention on Maritime Search and
Rescue, (SAR Convention) 27 April 1979, 1403 UNTS (entry into force: 22 June 1985), Annex
3, Chapter I, 1.3.2.

*! The Common European Asylum system (CEAS) harmonises procedural and substantive law on
Asylum, based on TFEU, article 78(1).

2 Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining the
Member State responsible for examining an application for international protection lodged in
one of the Member States by a third-country national or a stateless person (recast), OJ L 180/31,
29.6.2013 (Dublin Regulation) based on TFEU, article 78(2)(e), and articles 3, 5, and 18;
Directive 2008/115/EC on common standards and procedures in Member States for returning
illegally staying third-country nationals (Return Directive), [2008] OJ L 348/98, article 1, and
articles 6 -14; legal basis ex TEC, article 63(3)(b).

*® Tugba Basaran, ‘The Saved and the Drowned: Governing Indifference in the Name of Security’
(2015) SD 46(3) 205-220, 206; Violeta Moreno-Lax, “Seeking Asylum in the Mediterranean:
Against a Fragmentary Reading of EU Member States’ Obligations Accruing at Sea” (2011)
URL  23(2) 174-220, 175  <https://academic-oup-com.chain.kent.ac.uk/ijrl/article-
lookup/doi/10.1093/ijrl/eer005> accessed 24 October 2017.
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‘place of safety’ in the relevant international Conventions, giving rise to different

national approaches to the irregular migration crisis.*

However, any inconsistent interpretation of ‘distress’ and ‘place of safety’ is fatal
to the most fundamental principle, the ‘right to life’,* and inconsistency in
relation to ‘disembarkation’ leads to violations of the principle of non-refoulement
and the prohibition of collective expulsions.”® Klug argues that a solution to
Member State avoidance behaviour on search and rescue would be to establish
agreements to respond to irregular maritime movements through a broader
‘Regional Cooperation Framework’ which could adequately respond to maritime
distress incidents and rescue at sea, saving the lives of many vulnerable
individuals.*” However, it is argued that this framework would not provide a
durable solution to the question on the responsible State as set out by the Dublin

Regulation.

Furthermore, this thesis argues that although the SAR Convention and the Sea
Borders Regulation have set out clear rules on when to initiate search and rescue,
they have not addressed the issue of responsibility for and the consequences of
failed rescue scenarios by inactive SAR States; thereby creating a gap in the legal
framework on State responsibility for negligent or intentional failed rescues. It is
argued here that one possible solution to this legal vacuum would be to impose de
jure responsibility on the State in which the distress call is made within its SAR
zone to actively respond to that call. Seline Trevisanut and Amy Moen argue that
people in distress place their lives in the hands of the State receiving the call,
imposing an obligation on States not only to perform the SAR service but to

provide it with ‘due diligence’ when assuming responsibility for their SAR

* Violeta Moreno-Lax, The Interdiction of Asylum Seekers at Sea: Law and (Mal)practice in
Europe and Australia (Policy Brief 4, 2017) 7-8.
** ECHR, article 2; Charter of Fundamental Rights of the European Union, 26 October
2012, 2012/C 326/02 (EU Charter) article 2; ICCPR, article 6; see Chapter 5 for more detail.
“® Basaran, ‘The Saved and the Drowned’ (n 43) 206-207.
" Klug (n 39) 60.
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zone.”® Therefore, at the moment a distress call is made, an ‘exclusive long
distance de facto control’ is created, creating ‘a relationship’ sufficient to make
the ECHR applicable.®® This de facto control becomes de jure at the moment that
the distress call comes within the SAR zone. This thesis argues that coastal States
have a positive obligation to take preventative measures to counter immediate
risks to persons in distress who come under their responsibility — leading to

recognition of a ‘right to be rescued’.

The EU attempted to offer a solution to these inconsistent national interpretations,
through the adoption of the Sea Borders Regulation,® where Member States
agreed on a uniform interpretation of principles such as rescue, disembarkation
and distress combining border control and search and rescue within one
Regulation, operational under Frontex’s coordination. Despite human rights
safeguards expressly set out within the Regulation, Den Heijer and Basaran argue
that in practice the rules do not effectively assist in a uniform interpretation on the
terms “distress’, ‘disembarkation’, and ‘place of safety’.”" By way of original
contribution, it is argued in this thesis that Greece, the host Member States to

Poseidon operation,® and Italy host Member State to Operation Triton,>® do not

* Amy Moen, ‘For Those in Peril on the Sea: Search and Rescue under the Law of the Sea
Convention’ (2010) 24 OYB 377-410, 386, 389: ‘Article 98(2) represents the imposition of a
positive duty, with no clear understanding of its minimum threshold or its outer limit, and no
clear indication of the relationship that gives rise to such an obligation. (...) Search and rescue
under Article 98(2) then cannot be the mere promotion of a service, but the promotion of a
certain level of service.” Seline Trevisanut, “Is There a Right to be Rescued at Sea? A
Constructive  View” 2014  <http://www.qil-qdi.org/is-there-a-right-to-be-rescued-at-sea-a-
constructive-view/> accessed 23 October 2017; see Furdik v Slovakia Application no 42994/05
(2 December 2008).

* Trevisanut, “Is There a Right to be Rescued” (n 48).

%0 Sea Borders Regulation (n 7) see articles 6-10.

*! Basaran, ‘The Saved and the Drowned’ (n 43) 206; Maarten den Heijer, ‘Frontex and the
Shifting Approaches to Boat Migration in the European Union, A Legal Analysis’ in Ruben
Zaiotti (ed), Externalizing Migration Management: Europe, North America and the Spread of
‘Remote Control’ Practices (Routledge Research in Place, Space and Politics, 2016) 54; See
Chapter 2, section 2.8.

*2 Frontex, Poseidon Sea, since 2014 <http:/frontex.europa.eu/operations/archive-of-
operations/Lg8P8c> accessed 27 October 2017; replaced by Poseidon Rapid Intervention from
28 December 2016, Frontex, “Frontex and Greece Agree on Operational Plan for Poseidon
Rapid Intervention” (17 December 2015) <http://frontex.europa.eu/news/frontex-and-greece-
agree-on-operational-plan-for-poseidon-rapid-intervention-yiSxga> accessed 27 October 2017.
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fulfil the ‘safe country’ criteria governing disembarkation.>* The Sea Border
Regulation does not offer an alternative course of action in circumstances when
the host/coastal Member State do not guarantee an effective functional asylum
system. It is argued therefore that the provisions on interception and
disembarkation under the Sea Borders Regulation violate EU and international

obligations.

Guy Goodwin-Gill, Maarten Den Heijer, Daniel Bethlehem and Elihu
Lauterpracht are among the leading scholars analysing the effects of
extraterritorial border control on asylum, the non-refoulement principle and the
prohibition of collective expulsions.>® Despite the claims of Member States that
international refugee and human rights laws apply only territorially, Den Heijer,
Goodwin-Gill and Kim Seunghwan argue that the application of the non-
refoulement obligation extends beyond State territory.®® Thus, any conduct
applied extraterritorially that violates refugee and other international human right
laws and obligations such as non-refoulement makes States internationally
responsible for those acts just as they would be if the same conduct had been

applied within their territory. Den Heijer’s argument, supported by ECtHR case

5 Frontex, ‘Frontex Launches Joint Operation Triton’ 1 November 2014,
<http://frontex.europa.eu/news/frontex-launches-joint-operation-triton-JSYpL7  accessed 27
October 2017; Operation Triton continues to date, see Frontex, ‘Frontex and Italy Hold First
Meeting of  Working Group on Operation Triton’ 24 July 2017
<http://frontex.europa.eu/news/frontex-and-italy-hold-first-meeting-of-working-group-on-
operation-triton-uwfr9p> accessed 27 October 2017.

** See Chapters 3-5.

*® Guy Goodwin-Gill, ‘Non-Refoulement’ (2011) IJRL 23(3) 443-457; Maarten den Heijer, Europe
and Extraterritorial Asylum (Oxford, 2012); also see Maarten Den Heijer, ‘Europe Beyond its
Borders: Refugee and Human Rights Protection in Extraterritorial Immigration Control’ in
Bernard Ryan and Valsamis Mitsilegas (eds), Extraterritorial Immigration Control
(Immigration and Asylum Law and Policy in Europe, 2010) 163-194; Elihu Lauterpacht and
Daniel Bethlehem, ‘The Scope and Content of the Principle of Non Refoulement: Opinion,’, in
Erika Feller, Volker Turk and Frances Nicholson (eds), Refugee Protection in International
Law: UNHCR's Global Consultations on International Protection (Cambridge University Press,
2003) paragraphs 76-86

% ibid; Kim Seunghwan, ‘Non-Refoulement and Extraterritorial Jurisdiction: State Sovereignty
and Migration Controls at Sea in the European Context’ (2017) LJIL (30) 49-70, 50.

25



law,> concludes that overarching norms such as the prohibition of refoulement
are equally applicable to irregular migrants subjected to pre-border control

measures.>®

From an international human rights law perspective, Lauterpacht and Bethlehem
argue that the prohibition of refoulement is a ‘fundamental component of the
customary prohibition of torture or cruel, inhuman or degrading treatment or
punishment’.>® The principle of non-refoulement applies regardless of the status
or conduct of the individual at risk.?® They further argue that what is material is
not the form of return by the State, but rather the effect of the measure which
would put the individual at risk if returned to a place where s/he would be
exposed to ‘the danger of torture or cruel, inhuman or degrading treatment or
punishment upon return to another country by way of extradition, expulsion or
refoulement’.®* In terms of its application, the principle of non-refoulement would
apply as long as the individual comes under the effective control of the State,

whether this occurs within a State’s territory or elsewhere.®?

Borelli and Stanford confirm that despite the ECtHR’s ruling in Hirsi in February
2012,%® Member States with the assistance of Frontex are conducting interception

and indiscriminate return practices against irregular migrants’ vessels as

> Kees Wouters and Martin den Heijer, ‘The Marine I Case: a Comment’ (2010) 22 IJRL 1, 1-19,
1 ‘the Hirsi judgment established a beacon for migrants’ rights at sea when confronted with
State interception measures.’; Hirsi Jamaa and Others v Italy Application no 27765/09 ECHR
2012, paragraph 135.

%8 Den Heijer, ‘Europe Beyond its Borders’ (n 55) 163-194.

% Lauterpacht and Bethlehem (n 55) paragraph 221 (b); CAT, article 3; ECHR, article 3; Soering
v UK Application no 14038/88 Series A no 161, paragraph 88; Chahal v the United Kingdom
Application no 45276/99 ECHR 2001-11, paragraph 75; ICCPR, article 7. See also Human
Rights Committee, General Comment No. 20 (1992) HRI/HEN/1/Rev.1, 28 July 1994,
paragraph 9.

% | auterpacht and Bethlehem (n 55) paragraph 239; CAT, article 3; ICCPR, article 7; General
Comment No. 20, paragraph 2; ECHR, article 3; Chahal (n 59) paragraph 74.

81 |_auterpacht and Bethlehem (n 55) paragraph 241. General Comment No. 20, paragraph 9.

82 |_auterpacht and Bethlehem (n 55) paragraph 242.

% Hirsi (n 57).
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demonstrations of austerity, nationalism and xenophobic feelings.** Mariagiulia
Giuffré and Seline Trevisanut have argued that Italy and Greece have exercised
coercive push-back practices directing vessels out of the contiguous zone, onto
the high seas, in the belief that no responsibility rests on States beyond the
territorial sea.® Other scholars such as Silvia Borelli and Ben Stanford have
addressed the practice of ‘push-backs’ under the auspices of Frontex. They
argue that forced returns to the country of departure raise serious issues from the
perspective of international human rights law, supporting the extraterritorial
applicability of the prohibition of refoulement.®” According to Den Heijer, the
main objective of extraterritorial border control is to shift the geographical
borders of the EU to other countries, so that would-be asylum seekers ‘experience

a foreign border while still within their country of origin’.68

This thesis contributes to literature by arguing that this ‘foreign border’
constitutes a form of a pull-back which is in effect an indirect push-back practice
in disguise, condemned by the ECtHR in Hirsi.®® Preventing would-be asylum
seekers from leaving a State’s territorial waters (pull-back) is incompatible with

the bona fide principle, as Member States are obliged to provide international

% Silvia Borelli and Ben Stanford, ‘Troubled Waters in the Mare Nostrum: Interception and Push-
backs of Migrants in the Mediterranean and the European Convention on Human Rights’
(2014)10 RILP, 26-69, 64-65.

% Mariagiulia Giuffré, ‘State Responsibility beyond Borders: What Legal Basis for Italy’s Push-
Backs to Libya?’ (2012) IJRL 24(4); Mariagiulia Giuffré, ‘Watered-Down Rights on the High
Seas: Hirsi Jamma and Others v Italy (2012)’ (2012) ICLQ 61(3) 728-750; Seline Trevisanut,
“The Principle of Non-Refoulement and the De-Territorialization of Border Control at Sea’
(2014) 27 LJIL 661-675, 663; See Chapter 2, section 2.3.2; also see Richard Barnes, ‘The
International Law of the Sea and Migration Control’ in Ryan Bernard and Mitsilegas Valsamis
(eds), Extraterritorial Immigration Control (2014, Leiden: Brill) 127.

% Borelli and Stanford (n 64) 46.

%7 Borelli and Stanford (n 64) 45.

%8 Wouters and den Heijer (57) 4.

% Hirsi (n 57) paragraph 137; Amuur v France Application no 19776/92 EHRR 1996-llI,
paragraph 52 in which the ECtHR confirmed that refoulement may occur within the territory of
a State, at its borders, or outside its territory; Cf. Sale v Haitian Council Centre 509 US 155
(1993), where the US Supreme Court held that all undocumented migrants who were not
refugees would be returned back as long as they did not reach United States territory. See also
the decision of the Australian Federal Court in Ruddock v Vadarlis [2001] FCA 1329 — 110
FCR 491 (known as the Tampa Case), at paragraph 127, finding the government’s prerogative
power to prevent the entry of non-citizens into Australia central to Australia’s sovereignty.
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protection against persecution or other forms of ill-treatment in the State of
departure.”® Assisting the State of departure to prevent would-be asylum seekers
from leaving its territorial waters is a violation of the ‘right to leave one’s own
country’ and the ‘right to seek asylum’.”* Through EUBAM, it is argued that Italy
with EU assistance is conducting indirect push-back practices, forcing would-be
asylum seekers to stay to the ‘frontiers of territories’ where they may be subjected
to ill-treatment. By way of an original contribution to literature it is argued in this
thesis that the Refugee Convention and the ECHR provisions are inadequate and
unable to offer protection to persons in need of international protection against
extraterritorial State practice in the field of international cooperation in migration
control within the framework of transnational organized crime.’® It is argued that
through EUBAM Libya, the EU and Italy conduct indirect push-back practices
contrary to the non-refoulement principle. EUBAM Libya is argued to constitute
an EU and Italian strategy to evade international responsibility for would-be

asylum seekers.

This research has identified the regulatory shortcomings created by the provisions
of Article 33 of the Refugee Convention and Article 3 ECHR which are argued
not to offer sufficient international protection against State and international
organizations’ international cooperation practices.” For Article Article 33 of the

Refugee Convention and Article 3 ECHR to apply, to be recognised as a refugee

" UNHCR’s amicus curiae brief, reprinted in 17 IJRL (2005) 427.

" UDHR, article 14(1) ‘right to asylum’; UN General Assembly, Convention Relating to the
Status of Refugees (Refugee Convention) 28 July 1951, United Nations, Treaty Series, Volume
189, 137 (adopted 28 July 1951, entered into force 22 April 1954), article 1A(1) and article 33;
ECHR, article 3; on the ‘right to leave one’s own country’ see UDHR, article 13; Protocol No 4
to the ECHR, article 2; Council of Europe, Commissioner for Human Rights, The Right to
Leave a Country, Issue Paper 15 August 2013, 5; Guy Goodwin-Gill, ‘The Right to Leave, the
Right to Return and the Question of the Right to Remain,” in Vera Gowlland-Debbas (ed), The
Problem of Refugees in the Light of Contemporary International Law Issues (The Hague:
Kluwer, 1996) 96; Guy Goodwin-Gill and Jane McAdam, The Refugee in International Law
(Oxford, 3" edition, 2007) 383.

2 UN Convention against Transnational Organised Crime 2000 and its Protocols, Resolution
AJ/RES/55/25 of 15 November 2000 (New York, 15 November 2000) UNTS 12, Volume 2225,
209.

3 Also see EU Charter, article 19(2).
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and to be offered international protection the person must be ‘outside the territory
of his/her country of nationality or habitual residence’™® or fall within a State’s
extraterritorial jurisdiction. However, to hold Italy and the EU accountable for
their assistance to Libya through EUBAM in violation of the ‘right to asylum’ and
the non-refoulement principle, a causal link must be established between the
conduct of Italy and the EU and that of the refugees being forced to stay within
Libyan territory.” Training programs and financial assistance offered to Libyan
authorities for the purpose of intercepting and pulling-back would-be asylum
seekers are insufficient to satisfy the test of ‘effective control’ over Libyan
territory or over persons as provided by the ECtHR in its case law.”® Thus, these
two conventions become non-applicable in cases of indirect breaches by States or
international organizations to the ‘right to asylum’ and the non-refoulement

principle.

It is argued in this thesis that the essence of international law does not allow a
State to avoid its international responsibilities by assisting third countries to
breach their international obligations in the context of cooperation in migration
control. The law of international responsibility provides for Italy or the EU to
acquire a derived responsibility if it is found that through their financial and
know-how assistance to Libya, they are in effect conducting indirect push-back
practices, as prohibited by the ECtHR in Hirsi in violation to the non-refoulement
principle.”” These indirect push-back practices constitute internationally wrongful
acts which raise the legal responsibility of Italy and the EU for violations of
international obligations in light of Article 16 ASR and Article 14 ARIO

respectively.

™ Refugee Convention, article 1A(2); European Roma Rights Centre and Others v Immigration
Officer at Prague Airport and the Secretary of State for the Home Department [2003] EWCA
Civ 666, paragraph 31; Also see UNHCR Handbook and Guidelines on Procedures and Criteria
for Determing Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the
Status of Refugees, (Geneva, December 2011) paragraph 88.

" UNHCR, Conclusions adopted by the Executive Committee on the International Protection of
Refugees No 22 (XXXII) 1981, A/36/12/Add.1, paragraph 11(A)(2).

"8 Bankovic and Others v Belgium Application no 52207/99 ECHR 2001-XII, paragraph 73.

" Hirsi (n 57) paragraph 137.
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In relation to Frontex, scholars such as Luisa Marin, Barbara Miltner, Sergio
Carrera, Leonhard den Hertog and Joanna Parkin have focused on the inadequacy
of Frontex’s mandate to address human rights violations occurring in its
operational area for joint operations at sea and its incompatibility with the EU’s
international obligations.”® Katja Franko Aas and Helene Gundhus have criticized
Frontex’s mandate for adopting a ‘peculiar co-existence of the securitization of
the border and the growing presence and prominence of human rights and
humanitarian ideals in border policing practices’, considering paradoxical the self-
representation of EU humanitarianism and solidarity through Frontex in border
management.”” Aas and Gundhus question how Frontex, signifying the
militarisation of EU borders, represents humanitarian ideals and safeguards
fundamental rights, especially the ‘right to life’, ‘right to an effective remedy’ and
protection against return to a place of ill-treatment, persecution and torture (the
principle of non-refoulement).?’ Similarly, Polly Pallister-Wilkins argues that
Frontex’s language of humanitarianism is merely a disguise for the EU and
Member States’ true intention to militarise external borders in the name of
‘humanitarianism borderland’; an incoherence between border policing
(restricting rights per se) and respect for irregular migrants’ rights.! Melanie
Fink, one of the few researchers examining the ‘legal accountability for human
rights in the management of external borders in Europe’, has approached
Frontex’s extraterritorial practices from the perspective of cooperation. She

argues that the involvement of multi-actors dilutes responsibility amongst those

"8 Marin, “Policing EU’s External Borders® (n 3) 480; Sergio Carrera, Leonhard den Hertog,
Joanna Parkin, ‘The Peculiar Nature of EU Home Affairs Agencies in Migration Control:
Beyond Accountability versus Autonomy?’ (2013) EJML 15(4) 341-342; Sergio Carrera and
Leonhard den Hertog, Whose Mare? Rule of Law Challenges in the Field of European Border
Surveillance in the Mediterranean CEPS Paper, 2015, 6; Barbara Miltner, ‘The Mediterranean
Migration Crisis: A Clash of the Titans” Obligations?’ (2015) BJWA 22(1) 213-237, 215.

" Katja Franko Aas and Helene Gundhus, ‘Policing Humanitarian Borderlands: Frontex, Human
Rights and the Precariousness of Life’ (2015) BJC 55(1) 1-18, 1.

8 Aas and Gundhus (n 79) 1, 10.

8 polly Pallister-Wilkins, ‘The Humanitarian Politics of European Border Policing: Frontex and
Border Police in Evros’ (2015) International Political Sociology 9, 53—69, 63.
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involved, allowing the main actor ‘to act as single cogs in the whole operation’

whilst others bear responsibility.®?

This thesis further contributes to literature by arguing that Frontex deployment in
the Mediterranean and Aegean seas is not just a tool to assist Italy and Greece in
managing their external borders but a strategic tool to circumvent the international
responsibility of Member States and the EU. In joint operations, it becomes
difficult to pinpoint a specific actor, thus the buck of responsibility may be shifted
from one actor to another. The host Member State considers Frontex to have the
control of the operation and the responsible entity for wrongful conduct occurring
within the operational area.®®* Whereas Frontex, rejects any responsibility arguing
that its de jure mandate does not give it competence to take the leading role in
joint operations. The aim of these actors is not to create an internal conflict on
who actually has effective control over the operational area, but to devise a
strategy to create a gap in attribution of accountability in which the Member
States and the EU may circumvent their international responsibilities although in
violation of international obligations. Roberta Mungianu has navigated through
the structure of Frontex and its working methods to address the theoretical and
practical questions on whether EU responsibility could be triggered by violations

8 In her examination of the EU’s

occurring in Frontex’s joint operations.
responsibility under the scrutiny of EU and international law, focusing mainly on
the principle of non-refoulement, Mungianu’s analysis does not establish
responsibility to the EU for the conduct of seconded border guards participating in
joint operations.® In her assessment of the rules of attribution under Avrticle 4 and
7 ARIO, the host Member State not Frontex has ‘effective control’ over the

conduct of the border guards. Thus, Mungianu argues that the conduct of the

8 Melanie Fink, “Nobody’s Fault? Legal Accountability for Human Rights Violations, Frontex-
Coordinated Joint Operations”  <http://stipendien.oeaw.ac.at/sites/default/files/poster.pdf>
accessed 22 October 2017.

% ibid.

8 Roberta Mungianu, Frontex and Non-Refoulement: The International Responsibility of the EU
(Cambridge University Press, 2016).

% ibid, 87.
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seconded border guards is attributed to the host Member State. This thesis rejects
Mungianu’s argument that Frontex does not have ‘effective control’ over the
conduct of seconded border guards. The Frontex Executive Director draws up and
dictates the conditions of cooperation between Frontex and the participating
Member States, and sets out through its operational plan the provisions on
command and team compositions which Greece must agree and implement.®® On
the ground, Greece has the obligation to issue instructions to the seconded border
guards upon a reproduction of a decision taken at EU level. Thus, Frontex is
argued to be the de facto controller in command of Frontex joint operations. By
way of an original contribution, the wrongful conduct of border guards placed
under Frontex’s disposal is attributed to the EU in the light of Articles 4 and 7
ARIO.

This thesis differs from existing literatures which have assessed the international
legal responsibility of international organisations such as the EU in light of ARIO
mainly because they have been focused on the shared responsibility of the EU and
its Member States in the context of the EU’s Crisis Management Missions
involving Member State military.®” Scarlet McArdle’s thesis is based upon a
critiqgue of ARIO to accommodate the complex nature of the EU arguing that

these articles leave the EU’s actions outside the law of responsibility.®® McArdle

8 Regulation (EU) 1168/2011 amending Council Regulation (EC) No 2007/2004 establishing a
European Agency for the Management of Operational Cooperation at the External Borders of
the Member States of the European Union (Frontex Regulation) [2011] OJ L304/1, article 3a(1)
- as repealed by EBCG Regulation amending Regulation (EU) 2016/399 of the European
Parliament and of the Council and repealing Regulation (EC) No 863/2007 of the European
Parliament and of the Council, Council Regulation (EC) No 2007/2004 and Council Decision
2005/267/EC, article 15(2-3); also see EBCG Regulation (n 1) article 16; Sergio Carrera, The
EU Border Management Strategy: Frontex and the Challenges of Irregular Migration in the
Canary Islands CEPS Working Document No 261, March 2007, 14; emphasis added.

8 Malcolm Evans and Panos Koutrakos, The International Responsibility of the European Union,
European and International Perspectives (Bloomsbury Collections, 2013); Scarlett McArdle
(2014) The International Responsibility of the European Union: a Critique of the International
Law Commission's Articles on the Responsibility of International Organisations (PhD thesis,
University of Sheffield); Andrés Casteleiro, The International Responsibility of the European
Union, From Competence to Normative Control (Cambridge Studies in European Law and
Policy, 2016).

% McArdle (n 87) 21.
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further argues that the international law system of responsibility is ill equipped to
address the supranational character of the EU despite its international identity.®
McArdle, Andre Nollkaemper, Dov Jacobs, and Roberta Mungianu identified the
limitations of ASR and ARIO to have originated because of the establishment of
responsibility as a singular principle requiring blame to be allocated to a specific
responsible actor.® These legal scholars have found this approach to be out-dated
and no longer reflecting the changes of international action in the field of
multilateral cooperation. In light of the changing nature of international action
involving a complex and high degree of interdependence in collective action,
Andre Nollkaemper and Dov Jacobs have addressed the possibility of shared
responsibility in international law.”* They argue that the principles of international
law as they now stand do not provide clear guidance as to whether the increased
situations of multiple actors involved in the same wrongful act may give rise to
situations of shared responsibility.”? The above mentioned legal scholars have
attempted to identify gaps in the international legal framework to cases of shared
responsibility and have provided a new perspective to allocating shared

international responsibility in cases involving multi actors.

To date, the EU’s shared responsibility has been addressed by way of example of
the EU’s crisis management missions when implementing UN Security Council
Resolutions in which Member States had to second personnel. Ramses Wessel
and Aurel Sari have studied the division of international responsibility between
the EU and its Member States in the area of foreign, security and defence policy
(CFSP and CSDP).® Although Wessel and Sari touch upon the possible

8 McArdle (n 87) 22.

% André Nollkaemper and Dov Jacobs, ‘Shared Responsibility in International Law: A conceptual
Framework’ (2013) 34 MJIL 359, 363; Mungianu (n 84) 53, 69; McArdle (n 87) 141.

° Nollkaemper and Jacobs (n 90) 363.

% Nollkaemper and Jacobs (n 90) 363; McArdle (n 87) 234-235.

% Ramses Wessel, Division of International Responsibility between the EU and its Member States
in the Area of Foreign, Security and Defence Policy (2011) ALF, 36; Aurel Sari and Ramses
Wessel, ‘International Responsibility for EU Military Operations: Finding the EU’s Place in the
Global Accountability Regime’ in Bart van Vooren, Steven Blockmans and Jan Wouters (eds),
the EU’s Role in Global Governance: The Legal Dimension (Oxford University Press, 2012) 4.
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international responsibility of the EU in relation to the area of CFSP and CSDF in
light of the ARIO, the main focus of their investigation was the unclear division
of who acts under the CFSP and CSDF and who then maintains international
responsibility.®* However, confronted with the unitary system of fault allocation,
these new conceptual frameworks on shared responsibility still require a better
formulation to receive assertion by judicial or arbitral decisions that responsibility
can be shared.*® As a solution to finding the EU internationally responsible for the
acts of its institutions, agencies or Member States existing literature have focused
on developing the concept on shared responsibility. However, jurisdictional
limitations and the lack of scholarly literature making reference to situations or
consequences of shared responsibility have kept the law on shared responsibility
undeveloped. At the same time, they have created assumptions that the
complexity of the EU legal framework prevents international courts from finding
the EU internationally responsible for the acts of its institutions, agency or
Member States in light of Article 4 and 7 ARIO. This thesis contributes to

literature by rebutting these assumptions.

The present research has based its argument on the ILC commentaries and on the
research of Francesco Messineo’s on Article 7 ARIO.% Messineo has questioned
whether international law allowed within its scope the possibility to have multiple
attributions, i.e. the internationally wrongful act would be attributed to more than
one actor at once or whether it accommodated only one possibility, that of
exclusive attribution where only one actor may be found responsible at a time.
Messineo argues that ASR and ARIO do recognise the possibility of multiple
attribution of conduct and there is no reason why one or more States or
international organizations cannot be attributed a given conduct at the same time.

He argues that in such cases of international cooperation multiple attributions are

* ibid.

% Nollkaemper and Jacobs (n 90) 364.

% Francesco Messineo, “Multiple Attribution of Conduct” SHARES Research Paper No. 2012-11,
<www.sharesproject.nl/wp-content/uploads/2012/10/Messineo-Multiple-Attribution-of-
Conduct-2012-111.pdf> accessed 15 October 2017.
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the default position. However, Messineo argues that Article 7 ARIO is an
exception to the principle of multiple attributions.’” The ILC commentaries have
clearly emphasised that in those circumstances when an organ of a State is placed
at the disposal of another State, there must still be a determination on who
maintains responsibility for the wrong occurred.®® Hence, the possibility of a
shared responsibility is excluded. Thus, in relation to Frontex joint operations, this
thesis has assessed the EU’s international responsibility from the perspective of
an exclusive attribution derived from the conduct of Frontex, as opposed to a

shared responsibility perspective as addressed by the above mentioned scholars.

It is argued in existing literature that the complexity of the EU legal framework
prevents the EU from an attribution of international responsibility for its
extraterritorial policies and actions. By way of an original contribution, this thesis
will argue that an allocation of the EU’s responsibility is possible under Article 17
ARIO, designed to cover precisely situations where the EU takes advantage of its
legal framework and the separate personality of its Member States to circumvent
its international obligations. This thesis is believed to be among the first to
analyse Article 17 ARIO in light of Frontex joint operations, let alone assess its
application in terms of the EU-Turkey statement (concluded on 18 March 2016
and entered into force on 20 March 2016) and the Sea Borders Regulation.*® To

date, scholars have addressed their research on the EU-Turkey statement in the

*"ibid, 44.

% Commentary to Draft Articles on the Responsibility of International Organizations, Yearbook of
the International Law Commission 2011 (ARIO Commentary) Volume Il, Part Two, see
Chapter II ‘Attribution of conduct to an international organization’ Articles on the
Responsibility of International Organizations, article 7, paragraph 4; Also see Third Report on
State Responsibility by Roberto Ago, Special Rapporteur (UN Doc A/CN.4/246 and Add.1-3
(F)) ILC Yearbook 1971, Volume 11(1), 199, paragraphs 201-206.

% EU Council, ‘EU-Turkey Statement, 18 March 2016° (Press Release 144/16)
<http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/>
accessed 25 October 2017; Agreement between the European Union and the Republic of Turkey
on the re-admission of persons residing without authorization (EU-Turkey re-admission
Agreement) OJ L134/3, 7 May 2014 (date of effect 1 October 2014, entry into force on 1 June
2016).
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form of blogs,'® forums,'®* magazine articles'® and working papers.’®®> NGOs
have been the fiercest critics of the EU-Turkey statement, claiming that Turkey
cannot be considered a ‘safe third country’.’® Furthermore, the Sea Borders
Regulation has been criticised by scholars such as Maarten den Heijer and Luisa
Marin not to conform to general principles of EU and international law.'%
However, this research is amongst the first that assesses the EU-Turkey statement,
and the Sea Borders Regulation in light of Article 17 ARIO, argued to have been
adopted as tools of circumvention for EU responsibility under international law
by compelling the Member States to commit an act that would be internationally

wrongful if committed by the EU.1%

190 Jean-Baptiste Farcy, “EU-Turkey Agreement: Solving the EU Asylum Crisis or Creating a
New Calais in Bodrum?” (7 December 2015, EMLB) <http://www.gdr-elsj.eu/wp-
content/uploads/2016/03/EU-Immigration-and-Asylum-Law-and-Polic...eating-a-new-Calais-in-

Bodrum-%C2%BB-Print.pdf> accessed 25 October 2017.

Nilgun Eralp, ‘Challenges of the German-Led Refugee Deal between Turkey and the EU’

(2016) CESifo Forum 17(2) 21.

192'Sevda Tunaboylu and Jill Alpes, ‘The EU-Turkey Deal: What Happens to People Who Return
to Turkey?’ (2017) FMR 54, 84.

193 |lke Toygir and Bianca Benvenuti, One Year on: An Assessment of the EU-Turkey Statement

on Refugees (2017) 1A Working Papers 17.

194 Emanuela Roman, Theodore Baird and Talia Radcliffe, “Statewatch Analysis Why Turkey is
Not a ‘Safe Country’” (Statewatch Analysis, No 4/16, February 2016)
<http://www.statewatch.org/analyses/no-283-why-turkey-is-not-a-safe-country.pdf>  accessed
25 October 2017; Kenneth Roth, Salil Shetty and Catherine Woollard, “Say No to a Bad Deal
with Turkey” (HRW, 17 March 2016) <https://www.hrw.org/node/287722> accessed 26
October 2017; Bill Frelick, “Is Turkey Safe for Refugees” (Policy Review, March 2016)
<https://www.hrw.org/news/2016/03/22/turkey-safe-refugees> accessed 25 October 2017,
Orgun Ulusoy, “Turkey as a Safe Third Country?” (Border Criminologies, 26 March 2016)
<https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2016/03/turkey-safe-third> accessed 25 October 2017; UNHCR, “Legal
Considerations on the Return of Asylum-Seekers and Refugees from Greece to Turkey As Part
of the EU-Turkey Cooperation in Tackling the Migration Crisis Under the Safe Third Country
and First Country of Asylum Concept” 23 March 2016, 5
<http://data2.unhcr.org/en/documents/details/47237> accessed 25 October 2017; Amnesty
International, “Turkey: No Safe Refuge: Asylum-seekers and Refugees Denied Effective
Protection in Turkey” 3 June 2016, 15 <https://www.
amnesty.org/en/documents/eur44/3825/2016/en> accessed 25 October 2017; Ahmet I¢duygu
and Evin Millet, Syrian Refugees in Turkey: Insecure Lives in an Environment of Pseudo-
Integration Global Turkey in Europe Working Papers, No 13, August 2016, 5-6
<http://www.iai.it/en/node/6690> accessed 27 October 2017.

1% |uisa Marin, ‘Policing the EU’s External Borders: A Challenge for the Rule of Law and
Fundamental Rights in the Area of Freedom, Security and Justice? An Analysis of Frontex
Joint Operations at the Southern Maritime Border’ (2014) JCER Volume 7, Issue 4; Den
Heijer, ‘Frontex and the Shifting Approaches’ (n 51).

% ARIO, article 17.
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In addition, this thesis will be amongst the first to challenge the legal nature of the
EU-Turkey statement in the light of recent Cases T-192/16, T-193/16 and T-
257/16 NF, NG and NM v European Council, in which the General Court of the
European Union (GCEU) concluded that the statement was not an act of an
institution of the EU, hence excluding the Court’s jurisdiction under Article 263
TFEU.Y" The statement is argued in this thesis to constitute in effect an
international agreement not with the Members of the EU Council but between
Turkey and the EU. The actual objective of the EU-Turkey statement is argued to
have been a strategy by the EU and its Member States to bind its partner third
countries to comply with their political obligations under the auspices of existing
obligations with the EU and in the same time avoid any responsibility for the EU
for violations of international obligations committed as a result of the statement’s
implementation.'®® However, in light of Article 17 ARIO, this thesis argues that
the EU institutions may not use the EU legal framework to avoid international
responsibility for violations conducted by the Member States under EU decisions

and authorizations.

1.3 Methodology and Ethical Issues

This study is based on doctrinal legal research through a law in context analysis
referring to primary legal sources such as the 1951 Refugee Convention (Refugee
Convention), the Convention against Torture (CAT Convention), the International
Covenant on Civil and Political Rights (ICCPR), United Nations Convention on
the Law of the Sea 1982 (UNCLOS 1982), the International Convention for the
Safety of Life at Sea 1974 (SOLAS Convention), the International Convention on
Maritime Search and Rescue 1979 (SAR Convention), the International
Convention on Salvage 1989, the UN Convention against Transnational
Organized Crime 2000, the European Convention on Human Rights (ECHR), the

107 (28 February 2017) ECLI:EU:T:2017:128.
108 See Chapter 6 for further analysis.
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Treaty of the EU (TEU) and the Treaty on the Functioning of the EU (TFEU),*®
the EU Charter of Fundamental Rights (EU Charter). It also draws on
international agreements concluded by the EU and Turkey such as the EU-Turkey
readmission agreement, the EU-Turkey statement and the bilateral readmission
agreements concluded by Italy with Libya and Sudan and Greece with Turkey.
The following EU secondary legislations are addressed: the Dublin Regulation,
the revised Eurodac Regulation, the recast Asylum Procedures Directive, the
recast Reception Conditions Directive, the revised Qualification Directive and the
Return Directive. In terms of IHRL, although the CAT and the ICCPR are
discussed briefly in various places, the primary focus of this thesis is on the
ECHR.

In addition, the thesis draws upon decisions of international and regional courts
such as the International Court of Justice (ICJ), International Tribunal of the Law
of the Sea (ITLOS), the European Court of Human Rights (ECtHR), the Court of
Justice of the European Union (CJEU) and national courts of Italy and Greece,
referring when relevant to other Member State court decisions. In relation to
statistical data, the thesis draws upon the data provided by Eurostat, Frontex and
the European Union Agency for Fundamental Rights (FRA). The reports of
international monitoring bodies of the UN, Council of Europe and the EU are
drawn on, such as the Office of the United Nations High Commissioner for
Refugees (OHCHR), the European Committee for the Prevention of Torture and
the Commissioner for Human Rights, the Special Rapporteur on the Promotion
and Protection of Human Rights and Fundamental Freedoms While Countering
Terrorism, FRA reports, and the Commissions progress reports and press release
on state of play. In relation to secondary sources the thesis has examined scholarly
literature, notably journal articles and monographs as well as reports from

international and regional NGOs.

19 Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of
the European Union, OJ 2012/C 326/01.
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Due to the nature of the irregular migration crisis, assessing Member States’ and
Frontex’s compliance with fundamental rights during joint operations at sea
becomes difficult especially as there is no official Member State or EU statistics
as to compliance of international obligations on the ground. Member States claim
to be fully compliant with applicable EU and international legal frameworks.
Therefore, the slightest infringement reported by non-legal sources such as NGO
reports, activist accounts, and the news on the media signal violations of
international obligations. Thus, in the absence of official Member States’ data and
statistics, to demonstrate push-back practices in interception and search and
rescue operations this thesis bases its analysis on reports published by NGOs such
as Pro Asyl,"® HRW,™ Amnesty International,*** Migreurop™® and Watch the
Med™* which have confirmed through testimonies of irregular migrants. These
reports have gained authority by the fact that the ECtHR relied on similar reports
in MSS, Hirsi, Sharifi, and recently in Khlaifia when it held that Greece and Italy
were in violation of Article 3 ECHR.**®> Furthermore, the ECtHR held in its

10 pro Asyl, “Pushed-back: Systematic Human Rights Violations Against Refugees in the Aegean

Sea and at the Greek-Turkish Borders” November 2013, 27
<https://www.proasyl.de/en/material/pushed-back-systematic-human-rights-violations-against-
refugees-in-the-aegean-sea-and-the-greek-turkish-land-border/> accessed 26 October 2017.

UL HRW, “Greece: Investigate Push-backs, Summary Expulsions” 30 January 2014
<https://www.hrw.org/news/2014/01/30/greece-investigate-pushbacks-summary-
expulsions>accessed 26 October 2017.

112 Amnesty International, “Greece: Frontier of Hope and Fear: Migrants and Refugees Pushed
Back at Europe’s Border” 19 April 2014
<https://www.amnesty.org/en/documents/EUR25/004/2014/en/> accessed 25 October 2017;
Amnesty International, “The Human Cost of Fortress Europe, Human Rights Violations against
Migrants and Refugees at Europe’s Borders” (July 2014) 20
<https://www.amnesty.ch/de/themen/asyl-und-migration/festung-europa/dok/2015/die-
kampagne-sos-europa/bericht-the-human-cost-of-fortress-Europe>accessed 25 October 2017.

3 FIDH, Migreurop, EMHRN, “Frontex between Greece and Turkey: at the Border of Denial” 17
July 2014, 29
<https://www.frontexit.org/en/docs/49-frontexbetween-greece-and-turkey-the-border-of-
denial/file> accessed 25 October 2017.

114 Watch the Med, Alarm Phone Press Release (5" of August 2015)
<http://www.watchthemed.net/index.php/page/index/18>accessed 25 October 2017.

115 MSS v Belgium and Greece Application no 30696/09 ECHR 2011, paragraphs 348-349; Hirsi
(n 57) paragraphs 35-36, 37-39, 40-41, 125; Sharifi v Italy and Greece Application no
16643/09 (21 October 2014) paragraph 102; and recently in Khlaifia and Others v Italy
Application no 16483/12 (1 September 2015) paragraph 197, referring to PACE Ad Hoc Sub-
Committee and Amnesty International; other reports used by the court, see Report of the
Council of Europe’s Committee for the Prevention of Torture and Inhuman or Degrading
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recently decided case of Sakir that the Greek authorities were at fault for failing to
consider the reports of various NGOs and other Greek institutions as relevant to
the investigation.*® The same sources are now relied upon here to demonstrate
that push-backs are systematically occurring on the Eastern Mediterranean route
(Greece to Turkey). Apart from NGO reports, Frontex reports are used as
confirmation that Greece is allegedly involved in collective expulsions from
Greek territorial waters and/or on the high seas to Turkey.™"” In 2013, Frontex
confirmed that it had received eighteen reports by Frontex officers alleging

informal forced returns in the form of push-backs in groups.*®

In this thesis it is argued that at the time the Mediterranean Sea has been subject
to closest surveillance, the highest number of people have been reported dead or

disappeared at sea.™®

Although it is recognised that some of these deaths were a
direct result of the inherent dangers of the seas and the un-seaworthiness of
vessels, others have been due to the determination of the EU and its Member
States to seal their external borders.*”® Conducting legal research on the cause and
magnitude of deaths and disappearances in the context of irregular migration by
sea has its difficulties. The first difficulties arise with accurately counting and
registering the number of deaths resulting during border crossings. The irregular

migration crisis in itself occurs in hiding, unattended, away from the public eye,

treatment or Punishment (CPT) visit on Italy from 27 to 31 July 2009, 28 April 2010, CPT/Inf
(2010) ; HRW, ‘Pushed Back, Pushed Around: Italy’s Forced Return of Boat Migrants and
Asylum Seekers, Libya’s Mistreatment of Migrants and Asylum Seekers’ 21 September 2009
<https://www.hrw.org/report/2009/09/21/pushed-back-pushed-around/italys-forced-return-
boat-migrants-and-asylum-seekers> accessed 26 October 2017.

116 sakir v Greece Application no 48475/09 (24 March 2016) paragraphs 70-72.

17 Amnesty International, ‘Frontier Europe: Human Rights Abuses on Greece’s Border with
Turkey’ 9 July 2013, 9.

"% ibid.

9 ECRE Interview with Tineke Strik (9.12.2011), member of the PACE: its Migration

Committee is currently investigating on 2011 accidents in the Mediterranean. The interview is

available at <http://migrantsatsea.wordpress.com/2011/12/12/ecre-interview-with-tineke-strik-

regardingpace-investigation-into-migrants-deaths-in-mediterranean/> accessed 17 October

2017.

Ozgiin Topak, ‘The Biopolitical Border in Practice: Surveillance and Death at the Greece-

Turkey Border Zones (2014) 32 EPSS 815-833, 816; Amnesty International, “The Human Cost

of Fortress Europe” (n 112).
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following irregular paths and happening at any time.*** In addition, there is no
official record of the actual number of irregular migrants who have lost their lives
in attempting to cross over to EU territory. Nor do the Member States have a
unique system of registration for the number of deaths occurring at their land or
sea borders. For this reason, the only official statistics on the number of deaths are
those recorded by the Member States or third countries from the recovered dead
bodies, not the number of persons reported missing by family members or NGOs
whose bodies are not recovered. Furthermore, any fatalities occurring via land and
sea borders are not always brought to the attention of the relevant authorities.
Thus, even the Member States’ or third countries’ official records are not accurate

or complete.

The next best data on migrant deaths is that established by the OHCHR and
International Organisation for Migration (I0M), recording the number of refugee
deaths in an irregular situation."”? For the years 2011 to 2016 there were
approximately 15,000 registered deaths.’?® In addition to these international
organisations, there are various institutions and civil society groups that have
attempted to keep a more complete record of those migrants dying in irregular
situations. There have been various attempts by civil society to gather statistics
through indirect sources. Fortress Europe, a webpage maintained by civil society,
gathers information on the incidents reported on the news, eyewitnesses, reports
from family members, official records and so on. For example, Fortress Europe
revealed that 4,273 people died in 2015 compared to IOM statistics of 3,771.%* It
must be emphasised that although Fortress Europe has the most comprehensive

estimates of the number of migrants missing or dead, the website is not always up

121 Anna Triandafyllidou, Irregular Migration in Europe: Myths and Realities (Routledge,
Research in Migration and Ethnic Relations Series, 2016) 1.
IOM, “Fatal Journeys Tracking Lives Lost during Migration” 2014, 15
<https://publications.iom.int/system/files/pdf/fataljourneys_countingtheuncounted.pdf>
accessed 25 October 2017; IOM, “Missing Migrants Project”
<https://missingmigrants.iom.int/> accessed 5 May 2017; UNHCR, “Mediterranean Situation”
<http://data2.unhcr.org/en/situations/mediterranean> accessed 25 October 2017.
123 1OM, “Missing Migrants Project” (n 122).
124 Fortress Europe <http://fortresseurope.blogspot.al/> accessed 25 October 2017.
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to date (last updated 16 February 2016) and these figures still do not reflect the
reality of the crisis. The press does not cover all the incidents occurring at sea or
via land as they have become so common that they are no longer ‘news’.
Therefore, the precise number of irregular migrants’ crossing over EU borders is
unknown and impossible to keep track of.

Furthermore, in the light of the University's Code of Ethical Practice for
Research, since this research does not involve human participants it does not raise
any ethical issues.
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1.4 Thesis Structure and Chapter Summary

The thesis is structured in three parts. Part One which includes Chapters Two,
Three and Four analyse the extraterritorial measures adopted in response to the
irregular migration crisis and the international obligations violated as a result.
Part Two consisting of Chapter Five addresses Frontex involvement in violations
of international obligations during interception, search and rescue and
disembarkation. Part Three includes Chapter Six and Seven the Conclusion
critiques the involvement of Frontex and the imposition of EU decisions and
authorisations as a tool to circumvent and possibly dilute Member State and EU
international responsibility for violations of international obligations committed

whilst addressing the irregular migration crisis.

From a doctrinal perspective, Chapter Two examines the complex legal issues
arising in interception and Search and Rescue (SAR). It covers the applicable

® international

legal regimes: the Law of the Sea, international criminal law,?
human rights law and international refugee law. Although a State’s right to
conduct interception operations is justified on the basis of its legitimate interest in
controlling irregular migration, it must also ensure the safety of maritime
transportation and endeavour to rescue persons on unseaworthy vessels.'?
However, it is argued that the primary objective of Member State interceptions is
to detect boats carrying irregular migrants, stop them from reaching Member State
territory and to persuade them to return to their country of departure. The border
game is explained in light of the Law of the Sea, international human rights and
refugee law which obliges Member States to respect and protect the rights of
irregular migrants who come within their jurisdiction. Upon a detailed

explanation of the Law of the Sea and the ways a Member State exercises its

12 Interception measures are exercised on the basis of the Protocols to the UN Convention against
Transnational Organized Crime 2000, henceforth the ‘Palermo Protocols’ (adopted by
resolution A/RES/55/25 of 15 November 2000, New York, 15 November 2000) UNTS 12,
Vol. 2225, 209.

126 UNHCR, Conclusion on Protection Safeguards in Interception Measures No 97 (LIV) 10
October 2003, A/AC.96/987 and No 12A (A/58/12/Add.1, paragraph 3; Natalie Klein, ‘A Case
for Harmonizing Laws on Maritime Interceptions of Irregular Migrants’ (2014) ICLQ 63(4)
787-814, 788.

43



jurisdiction, it is concluded that any form of coercion to prevent the vessel
entering their territorial waters falls under Member State jurisdiction and the act is
in violation of their international obligations such as the right to seek asylum, the
non-refoulement principle and the prohibition of collective expulsions.*?’

Furthermore, it is argued that although international law at times comes to the
advantage of irregular migrants, it has also been used to their disadvantage
causing serious consequences to their ‘right to life’. As irregular migrants travel
in overcrowded and unseaworthy ships, this Chapter provides an analysis of the
complex legal issues on situations of distress, disembarkation and place of safety.
It argues that these concepts, despite clear guidelines on their interpretation, have
been misinterpreted and misapplied by Member States due to their reluctance to
accept the responsibility to host irregular migrants whom they rescue.
Furthermore, it is argued that immigration preoccupations combined with the
inadequacy of the SAR regime to deal with massive inflows of irregular migrants
on unseaworthy boats and due to overlapping search and rescue zones, between
Italy, Malta and Libya have proved fatal to migrant lives.*?® This Chapter argues
that in the absence of specific provisions by the SAR Convention to address a
failure to act scenario by reluctant SAR States or provide for agreed criteria on the
‘safest place’ for disembarkation, a legal gap of accountability is created as long
as States do not agree on how the SAR Convention’s definition of distress should
be interpreted and applied.*?® Despite International Maritime Organisation (IMO)

providing further clarification in 2004 of what ‘place of safety’ means,*® the

127 Barnes, ‘The International Law of the Sea’ (n 65) 127.

128 On 11 October 2013, a boat carrying over 400 people sank 111 km from Lampedusa and 218
km from Malta, within Malta’s SAR zone in an attempt to evade responsibility for
disembarking rescued persons in their territories, Tugba Basaran, ‘Saving Lives at Sea:
Security, Law and Adverse Effects’ (2014) EJIML 16(3) 365- 387, 366; Amnesty International,
‘Lives Adrift Refugees and Migrants in Peril in the Central Mediterranean’ 30 September
2014, 4; also refer to the 2011 incident when 63 migrants died as a result of distress calls being
ignored by the Italian and Maltese RCC.

129 Richard Barnes, ‘Refugee law at sea’ (2004) 53 ICLQ, 58-59; Michael Pugh, ‘Drowning, not
waving: boat people and humanitarianism at sea' (2004) 17 JRS, 58-59.

130 See IMO Guidelines on the Treatment of Persons Rescued at Sea 20 May 2004 Resolution
MSC.167(78) point 6.12 ‘a location where rescue operations are considered to terminate. It is
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EU’s attempt to create to create uniform rules on interception, search and rescue
and disembarkation during Frontex joint operations through the Sea Borders
Regulation, and the United Nations High Commissioner for Refugees (UNHCR)
and IMO proposals to establish a cooperation model framework on concerted
procedures and protection response teams following the disembarkation of
rescued persons,™*! disparities in interpretation have continued. States have an
obligation not only to ensure a safe place of disembarkation for rescued irregular
migrants but also to ensure that the receiving country provides the necessary legal

guarantees against indirect refoulement,**

very much dependent on the
disembarking country’s functional asylum system."** Chapters Three, Four and
Five of this thesis will argue that the main third countries of departure or transit
(Libya and Turkey), and the two frontline Member States (ltaly and Greece) no
longer fulfil the °‘safe country’ criteria governing disembarkation.”* Thus,

disembarking irregular migrants to these States effectively violates international

obligations.

also a place where the survivors’ safety of life is no longer threatened and where their basic

human needs (such as food, shelter and medical needs) can be met. Further, it is a place from

which transportation arrangements can be made for the survivors’ next or final destination’
<http://www.refworld.org/docid/432acb464.html> accessed 26 October 2017; also see Annex

3 on the adoption of amendments to the SAR Convention, Resolution MSC. 70(69), (adopted

on 18 May 1998) paragraph 1.3.2 "Rescue” - An operation to retrieve persons in distress,

provide for their initial medical or other needs, and deliver them to a place of safety
<http://www.imo.org/blast/blastDataHelper.asp?data_id=15436&filename=70(69).pdf>

accessed 26 October 2017.

UNHCR, Refugees and Asylum-Seekers in Distress at Sea — how best to respond? Expert

meeting in Djibouti, 8-10 November 2011, Summary Conclusions

<http://www.refworld.org/pdfid/4ede0d392.pdf> accessed 25 October 2017.

Wouters and den Heijer (n 57) 7; Parliamentary Assembly, The interception and rescue at sea

of asylum seekers, refugees and irregular migrants, Resolution 1821 (2011) Rapporteur Mr

Arcadio Diaz Tejera, 1 June 2011, Doc 12628, point 5.2; Matteo Tondini, ‘“The Legality of

Intercepting Boat People under Search and Rescue and Border Control Operations, with

Reference to Recent Italian Interventions in the Mediterranean Sea and the ECtHR Decision in

the Hirsi Case’ (2012) 18 JIML 59-74, 59; see Chapter 4 for further detail on indirect

refoulement.

133 C-411/10 and C-493/10 NS v Secretary of State for the Home Department and ME v Refugee
Applications Commissioner, Minister for Justice, Equality and Law Reform [2011] paragraph
94; MSS (n 115) paragraph 358; Susan Kneebone, The Legal and Ethical Implications of
Extraterritorial Processing of Asylum Seekers: The ““Safe Third Country" Concept' in Jane
McAdam (ed), Forced Migration, Human Rights and Security (Hart Publishing Oxford and
Portland OR 2008) 129 and 54; Agnes Hurwitz, The Collective Responsibility of States to
Protect Refugees (Oxford University Press New York 2009) 46.

134 See Chapters 3-5.
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In Chapter Three the thesis moves on to consider the reaction of Italy, Greece and
the EU to the irregular migration situation in terms of security in the form of
individual and collective preventative extraterritorial State control, a measure
purportedly against smugglers. From a legal perspective, these extraterritorial
measures taken by the EU, Italy and Greece in response to the irregular migration
crisis are scrutinised under a pre-emptive three stage strategy, acting as ad hoc
fences. The first stage involves the EU’s determination for third countries such as
Libya and Turkey to comply with their obligations under the Palermo protocols,
scrutinising their adopted provisions to ‘criminalise the smuggling of migrants’.135
Although international criminal law allows States to impose administrative
measures on smuggled migrants this Chapter argues that they pose a great threat
on the smuggled migrants’ rights due to the limited involvement of the courts.
They also violate Article 5 of the Migrant Smuggling Protocol as they have
similar characteristics to a criminal sanction involving a forced deprivation of

liberty and personal autonomy which both entail coercive treatment.**

The second stage scrutinises the Italian and EU assistance to Libya to pull-back
irregular migrants and returns from Greece in accordance the EU-Turkey
statement. It is argued that the Italian and EU assistance to Libya for the
prevention of irregular migrants’ boats from leaving territorial waters is a form of
pull-back which constitutes an interference with the right to leave one’s own
country and restricts the ‘right to seek asylum’ in a safe country,’®’ hence it is
incompatible with the non-refoulement principle and refugee law obligations. In
addition, in assisting third countries to pull-back would-be asylum seekers in

effect constitutes an indirect push-back practice in which Italy and the EU act

135 UN General Assembly, Protocol against the Smuggling of Migrants by Land, Sea and Air,
Supplementing the United Nations Convention against Transnational Organised Crime, United
Nations, (Resolution 55/25 of 15 November 2000) United Nations, Treaty Series, Volume
2241, 507 (Migrant Smuggling Protocol) article 6.

3¢ Mathew Groves, ‘Immigration Detention vs Imprisonment” (2004) 29 ALJ, 228-230.

37 Refugee Convention, article 1; EU Charter, article 18; UN General Assembly, Universal
Declaration of Human Rights, 10 December 1948, 217 A (111) (UDHR) article 14; Goodwin-
Gill and McAdam, The Refugee in International Law (n 71) 370.
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contrary to the bona fide principle to provide international protection against
persecution or other forms of ill treatment in the State of departure.**® In relation
to the Greek returns to Turkey, it is argued that despite the presumption created
by the EU-Turkey statement that Turkey is considered a ‘safe third country’,
Greece has an obligation under international human rights and refugee law to
nonetheless assess the efficiency of the Turkish asylum and immigration system

and the particular treatment the individual will be subjected before return.®

The third stage examines the EU surveillance system, EUROSUR, and its
unsubstantiated contribution to the European refugee crisis as a humanitarian tool
for distress situations at the Mediterranean Sea. Instead, its hidden objective is

argued to construct a ‘controlled space’**

in the Mediterranean Sea to deploy the
military as a tool to assist Turkish and Libyan authorities in pull-back operations,
intercept and push-back migrants purportedly viewed as a threat to national
security. With such sophisticated intelligence surveillance in place, State
authorities would easily detect irregular migrant boats over third country
territorial waters making it impossible for them to reach international waters. The
‘pre-frontier’ mechanism in partner third countries is not there to assist with the
issue of distress as argued in Chapter Two, but is a disguised form of push-back,
negatively interfering with the ‘right to leave ones’ own country’ and the ‘right to
asylum’.*** Chapter Four then argues that the illicit push-back operations and the
adoption of EUROSUR have endangered irregular migrants’ lives contrary to the

right of life.*?

138 UNHCR’s amicus curiae brief (n 70) 427.

139 MSS (n 115) paragraphs 293 and 321.

0 Rocco Bellanova and Denis Duez, ‘The Making (Sense) of EUROSUR: How to Control the
Sea Borders?’ in Raphael Bossong and Helena Carrapko (eds), EU Borders and Shifting
Internal Security (Springer 2016) 26.

141 Ben Hayes and Mathias VVermeulen, Borderline, EU Border Surveillance Initiatives, An
assessment of the Costs and Its Impact on Fundamental Rights (Heinrich Boll Stiftung, May
2012) 11.

142 See Chapter 4, section 4.3 on push-backs endangering migrants’ lives.
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Chapter Four provides a detailed analysis of Greek indiscriminate push-back
practices during interception operations from 2013 to June 2016. Whereas, in
relation to Italy the Chapter does not address the lItalian push-back practice
conducted from May 2008 to February 2012. Since 2014, following the ECtHR’s
decision in Hirsi condemning push-back practices to Libya, no incidents have
been reported.™* It is argued in this Chapter that immigration preoccupations have
created high risks for migrant’s rights generally resulting in non-rescue episodes
causing loss of life, route diversion, push-back practices, and disputes over
refugee responsibility upon disembarkation.*** This Chapter scrutinises the
incidents occurring in Greek territorial waters on 20 January 2014, 25 October
2014 and 14 August 2015. On 25 October 2014, Greek coastguards boarded a
vessel, removed the engine’s fuel tank, punctured the vessel and subsequently
pushed the boat to Cesme, Turkey.*> On 5 August 2015, Watch the Med Alarm
Phone reported four separate incidents of push-back practices (involving
violence) from 26 July to 1 August 2015. Furthermore, on 14 August 2015,
Turkish fishermen claimed that a boat carrying fifty people was intentionally sunk
by Greek authorities.**® These incidents question the legal safeguards afforded by
international human rights frameworks, on the ‘right to life’, ‘duty to rescue’, the
prohibition of ‘torture or inhuman or degrading treatment or punishment’, and the

principle of non-refoulement.*’ It is argued that these illicit practices have caused

3 Hirsi (n 57) paragraph 137; Fulvio Vassallo Paleologo, “The Eclipse of Europe: Italy, Libya,
and the Surveillance of Borders” (E-International Relations, 30 March 2014) <http://www.e-
ir.info/2014/03/30/the-eclipse-of-europe-italy-libya-and-the-surveillance-of-borders/>accessed
26 October 2017; Mattia Toaldo, Migrations Through and From Libya: A Mediterranean
Challenge (IAl Working Papers 15, 14 May 2015) 7.

44 Moreno-Lax, ‘Seeking Asylum in the Mediterranean’ (n 43) 174.

5 Watch the Med, “They Want to See Us Drown” (Alarm Phone Investigation 25/26 October
2014) <http://watchthemed.net/reports/view/84> accessed 26 October 2017.

8 Euronews, “Turkish Fisherman Claims Greek Officials Intentionally Sank Migrant Boat” (14
August 2015) <http://www.euronews.com/2015/08/14/turkish-fisherman-claims-greek-
officials-intentionally-sank-migrant-boat> accessed 26 October 2017.

Y7 UNCLOS, article 98(1); SOLAS, Chapter V, Regulation 33.1; SAR Convention, Chapter
2.1.10; CAT, article 3 and article 16; ECHR, article 3; CoE, Protocol No 4 to the Convention
for the Protection of Human Rights and Fundamental Freedoms, securing certain rights and
freedoms other than those already included in the Convention and in the first Protocol thereto,
as amended by Protocol No.11, ETS no 46, 16.1X.1963 (Protocol No 4 to the ECHR) article 4;
EU Charter, article 19.
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148 in which Greece has a

‘a real and immediate risk to the life of an individual’,
positive obligation to safeguard within its jurisdiction.!*® These push-back
practices will be argued to constitute internationally wrongful acts and trigger

Greece’s international responsibility for breaches of international obligations. ™

Furthermore, it is argued that the returns under the EU-Turkey statement violate
the non-refoulement principle prohibited under the EU Charter and the ECHR.**
From mid-January 2016 to 1 April 2016, recent reports from NGOs indicate that
Turkey expelled groups of 100 individuals to Syria on a daily basis.™ These
returns to Syria, at a time when that country continues to be in serious turmoil,
impute Greek authorities with knowledge that Turkey does not respect the

principle of non-refoulement in practice.'>

On this basis, Greece has the duty to
investigate the human rights protection mechanism offered by Turkey on the
ground and offer an effective remedy in return; otherwise these individuals would

be subjected to an increased risk of arbitrary refoulement.

Chapter Five scrutinizes the Sea Borders Regulation'®* as a means of harmonising
Member State interception, search and rescue as well as disembarkation practices

during Frontex joint operations at sea. The Chapter questions the legality of the

48 SAR Convention, Annex, Chapter 1, point 11.

19 UNCLOS, article 98; Convention on the High Seas, article 12; International Convention on
Salvage 1989, article 7; SOLAS, article 33; Osman (n 33) paragraph 115.

150 ASR, article 1 and 2; ECHR, article 2(2) read in conjunction with article 1; Kelly (n 35)
paragraph 94.

*L EU Charter, article 19.

152 Amnesty International, ‘Turkey: Illegal Mass Returns of Syrian Refugees Expose Fatal Flaws
in EU-Turkey Deal’ 1 April 2016 <https://www.amnesty.org/en/press-releases/2016/04/turkey-
illegal-mass-returns-of-syrian-refugees-expose-fatal-flaws-in-eu-turkey-deal/> accessed 25
October 2017.

153 International Federation for Human Rights (FIDH), ‘Libya the Hounding of Migrants Must
Stop> 11 December 2012, 48 <https://www.fidh.org/IMG/pdf/libyemignantsuk-ld.pdf>
accessed 25 October 2017; HRW, “Turkey: Syrians Pushed Back at the Border Closures Force
Dangerous Crossings with Smugglers” 23 November 2015
<https://www.hrw.org/news/2015/11/23/turkey-syrians-pushed-back-border>  accessed 25
October 2017; Amnesty International, “Europe’s Gatekeeper Unlawful Detention and
Deporation of  Refugees from Turkey” 16 December 2015, 1-2
<https://www.amnesty.org/en/documents/eur44/3022/2015/en/> accessed 25 October 2017.

154 Sea Borders Regulation (n 7) recital 1 and 2.
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permissive measures conducted in the territorial sea of the host Member State
(Article 6(2)(b)) or on the high seas (Article 7(2)(b)) and concludes that they are
likely to constitute a push-back practice and a collective expulsion measure in
violation of the Refugee Convention, the EU Charter, the recast Asylum
Procedures Directive and the principle of non-refoulement, as well as of the Sea
Borders Regulation itself.™®® Furthermore, the Sea Borders Regulation as also
argued in Chapters Three and Four of this thesis to have increased the risk of
irregular migrant’s loss of life on the high seas by permitting the alteration of the
irregular migrants’ boat course on the high seas leaving them stranded at sea, in

violation of the ‘right to life’**® and the ‘duty to rescue’ at sea.*®

The purpose of the Sea Borders Regulation is not to improve legal safeguards for
irregular migrants, but to create a new immigration regime differentiating
irregular migrants travelling by sea from the protection usually offered under EU
and international asylum laws. The Regulation does not expressly address the
possibility for irregular migrants intercepted in Member State territorial waters to
claim asylum, a situation incompatible with the recast Asylum Procedures
Directive and the Schengen Borders Code.™® Hence, asylum and immigration
legal frameworks seem to be disconnected and to be non-applicable to irregular
migrants arriving by sea, raising a presumption that such individuals are to be
treated differently from other irregular migrants travelling by land. It is argued

that this new immigration regime is likely to contravene the ECtHR’s reasoning

155 Refugee Convention, article 33(1); Protocol No 4 to the ECHR, article 4; Sea Borders
Regulation (n 7) article 4; Hirsi (n 57) paragraphs 134.

1% |CCPR, article 6; ECHR, article 2; EU Charter, article 2; UDHR, article 3; Aas and Gundhus
(n79) 14.

17 UNCLOS, article 98(1); SOLAS, Chapter V, Regulation 33.1; SAR, Chapter 2.1.10 ; also
contrary to the Sea Borders Regulation’s objective ‘to ensure the efficient monitoring of the
crossing of external borders including through border surveillance, while contributing to
ensuring the protection and saving of lives’ see (n 7) recital 1 and article 3.

158 Directive 2013/32/EU on common procedures for granting and withdrawing international
protection (recast) OJ [2013] L180/60 (Asylum Procedures Directive) article 3; Regulation
(EC) No 562/2006 establishing a Community Code on the rules governing the movement of
persons across borders OJ L105/1, Chapter Il as amended by Regulation (EU) 2016/399 on a
Union Code on the rules governing the movement of persons across borders - Schengen
Borders Code (SBC) [2016] OJ L77/1.
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on the guarantees protected by the ECHR, as articulated in the case of
Medvedyev'*® and more recently in Hirsi holding that the irregular migration
crisis falls under the ambit of the ECHR.*®

In addition, by not taking into consideration the local reception conditions or the
effectiveness of the asylum and immigration laws of Italy or Greece, the Sea
Borders Regulation violates EU and international search and rescue legal
frameworks on the grounds of prohibition of the non-refoulement principle and
collective expulsions. Furthermore, it is argued that by disembarking irregular
migrants to Italy and Greece, Frontex violates its international obligations. In
addition, this Chapter argues that the practice of using coercive measures as
proposed by the EU against irregular migrants who refuse to provide their
fingerprints constitute acts of inhuman treatment contrary to Article 16 CAT,
Article 3 ECHR and Article 4 of the EU Charter. In Chapter Six it is argued that
not only is Italy responsible for committing acts of inhuman treatment which
constitute international wrongful acts, but the EU also acquires international
responsibility through compelling Italian authorities to commit these wrongful

acts.

Chapter Six argues that the actual purpose behind Frontex deployment in the
Mediterranean Sea is not only to assist Member States in managing their external
borders but to constitute a crucial strategic tool to circumvent the international
responsibility of Member States and the EU. It is argued that Frontex deployment
has the following dual purpose 1) that the EU may use the EU legal framework on
shared competence as a shield against international responsibility for violations of
international obligations exercised by Member States when conducted under
Frontex coordination, and 2) to bind and dictate its participating Member States
through the regulatory character of Frontex in accordance with EU policies which

159 Medvedyev and Others v France Application no 3394/03 ECHR 2010, paragraph 81.
1%0 Hirsi (n 57) paragraphs 177 and 178 — where the ECtHR recognised that article 4 of Protocol
No 4 may have extraterritorial application.
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gives the EU an opportunity to circumvent the challenges brought by the Lisbon
Treaty to the transparency, accountability and quality of the EU decision making
process.’® Member States and the EU have created assumptions that international
responsibility can be diluted if confusion is created as to whether Frontex is the
only responsible entity in joint operations. Therefore, the Chapter provides a
detailed analysis of ARIO determinations of attributed exclusive responsibility. A
rebuttal to the EU and Member State assumption is provided arguing that
international responsibility between the Member States and Frontex cannot be
diluted. The Chapter assesses the EU’s (through Frontex) international
responsibility for the wrongful conduct exercised within the Frontex operational
area in light of Articles 4 and 7 ARIO. In addition, it is argued that the Sea
Borders Regulation, the EU-Turkey statement and the EU-Turkey readmission
agreement constitute circumvention tools from international responsibility under
the auspices of the EU legal order to the transparency, accountability and quality
of the EU decision making process. It is argued however that upon an assessment
of Article 17 ARIO, international responsibility cannot be shifted nor
circumvented by the EU and its Member States only because they have chosen to
cooperate with EU agencies or partner third countries to strengthen security at its

external borders.

Chapter Seven concludes by summarising the main arguments of the thesis, as
well as, identifies legal issues for future research. Although it is acknowledged
that human smuggling and organised crime raise national and supranational
security concerns, responding to such a threat however, should not entail the
criminalisation of irregular migrants so as to undermine their human rights. That
is why this thesis points out the need to focus future research on the implications
of opening legal migration channels as to the most adequate solution to prevent

irregular migration. If irregular migration is tackled through an economic and

181 Frontex Regulation, article 3a — as repealed by EBCG Regulation (n 1) article 15(3) emphasis
on ‘shall be binding on the Agency, the host Member State and the participating Member
States’.
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fundamental rights approach, Europe could actually benefit from the long term
benefits of migration to address its eminent problems of the ageing population and
labour shortages. Thus, changes of mind-set by political leadership to focus on
migration governance would most certainly secure legal pathways for migrants

and avoid the tragic deaths at sea.
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Chapter 2: The International Legal Framework of Interception and Search
and Rescue

2.1 Introduction

For more than a decade Europe has received a high number of irregular migrant
flows. Since 2011, due to the Syrian civil war, Libya’s institutional breakdown
and Eritrea’s political unrest, record high numbers'® of irregular migrants have
been arriving at the EU’s south-eastern external borders, publicly as ‘Europe’s
refugee crisis’.*®® The most pressurised borders have been those of Greece and

Italy.’®* The control and management of external borders has become a top

162141,051 in 2011, 72,437 in 2012, 107,365 in 2013, 283,532 in 2014, 1,015,078 in 2015 and
363,348 in 2016: FRAN Annual Risk Analysis 2014, 14,
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2014.pdf>
accessed 26 October 2016; IOM Monitors Latest Migrant Arrivals, Deaths in Mediterranean,
<https://www.iom.int/news/irregular-migrant-refugee-arrivals-europe-top-one-million-2015-
iom> accessed 26 October 2016; IOM, ‘Mediterranean Migrant Arrivals Top 363,348 in 2016;
Deaths at Sea: 5,079’ 1 June 2017 <https://www.iom.int/news/mediterranean-migrant-arrivals-
top-363348-2016-deaths-sea-5079> accessed 26 October 2017.

Bruno Nascimbene and Alessia Di Pascale, ‘The “Arab Spring” and the Extraordinary Influx

of People who Arrived in Italy from North Africa’ (2011) EJML 13(4) 341-360, 342; Florian
Trauner, ‘Asylum Policy: the EU’s “crises” and the looming policy regime failure’ (2016) JEI
38(3) 311-325, 311.

From 2010 to 2016, the Arab Spring led to a rise in irregular migrants by: 35% in 2011, with
64,000 detections in the Central Mediterranean area and 55,000 in the Eastern Mediterranean;
48% in 2013, with approximately 107,000 detections of which 40,304 were detected in the
Central Mediterranean area and 24,800 in the Eastern Mediterranean; 162% in 2014, with
280,000 detections by sea, including 170,000 in the Central Mediterranean and 50,800 in the
Eastern Mediterranean. In 2015, unprecedented numbers of detections were reported by
Member States with 1,822,177 along external borders, six times the number of reported
detections in 2014, with 885,386 detections in the Eastern Mediterranean route, mostly in the
Aegean Sea, and 154,000 detections reported in the Central Mediterranean route. There was a
72% decrease in 2016, with 511,371 detections, of which 182,277 arrived by the Eastern
Mediterranean route and 181,459 by the Central Mediterranean route.; From 104,000 in 2010
to 141,000 in 2011; Frontex, Annual Risk Analysis 2012, 4
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis 2012.pdf>
accessed 26 October 2017; A total of 107,000 irregular entries; Frontex Annual Risk Analysis
2014, 7-8
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2014.pdf>
accessed 26  October 2017; Frontex Annual Risk  Analysis 2015, 5
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2015.pdf>
accessed 26 October 2017; Frontex Risk Analysis 20186, 6
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annula_Risk_Analysis_2016.pdf>
accessed 26 October 2017, Frontex Risk Analysis 2017, 18
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2017>
accessed 26 October 2017; Frontex, “Frontex and NATO to Cooperate in the Aegean Sea” (3
June 2016) <http://frontex.europa.eu/news/frontex-and-nato-to-cooperate-in-the-aegean-sea-
NZMSYr> accessed 26 October 2017; NATO, “Assistance for the Refugee and Migrant Crisis
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priority for the EU and its Member States, translated into concrete measures

linking irregular migration with issues on security and criminalisation.*®®

Italy and Greece have taken drastic measures to reduce and prevent arrivals in
their territories through increased policing at external borders and by
strengthening their surveillance capacities. They aimed to facilitate returns via
interception operations at sea and land borders, conducting formal expulsions
through readmission agreements and informal expulsions in the form of push-
backs; otherwise known as ‘externalisation’ measures of border control. Despite
EU and Member State policies on preventing and sanctioning irregular

migration,'®®

the number of irregular migrants reaching EU shores is increasing,
over-burdening Member State asylum and immigration capacities.’®” In
consequence, the lack of legal channels and stringent entry controls has
contributed to creating a multibillion business of organised migrant smuggling

and trafficking networks.*®®

Irregular migrants cross the Mediterranean Sea with the help of centralised and
sophisticated criminal cartels.*® These integrated criminal cartels operate in the

region with some knowledge of European and international law on asylum and

in the Aegean Sea” (27 June 2016) <http://www.nato.int/cps/en/natohq/topics_128746.htm>
accessed 26 October 2017; UNHCR, “Refugees/Migrants Emergency Response-
Mediterranean, Deaths 3,151” <http://data.unhcr.org/mediterranean/regional.php> accessed 26
October 2017.

185 Georgios Karyotis and Dimitris Skleparis, ‘Qui Bono?” (2013) GLR 22(3) 683-706, 683; Van

Liempt and Sersli (n 11) 1029; Salt (n 11) 32; European Commission, on the Delivery of the

European Agenda on Migration (n 6) 2.

For a summary on EU and Member State extraterritorial policies see Triandafyllidou and

Dimitriadi (n 2) 600-602.

167 See (n 164).

168 galt (n 11) 32.

189" Anna Triandafyllidou and Thanos Maroukis, Human Smuggling from/via North Africa and
Turkey to Greece (Palgrave Macmillan, London, 2012) 89-115; Paolo Cuttitta,
‘Humanitarianism and Migration in the Mediterranean Borderscape: The Italian-North African
Border between Sea Patrols and Integration Measures’ in Brambilla et al (eds) Borderscaping:
Imaginations and Practices of Border Making (Ashgate 2015) 133; Joanne Van Der Leun and
Anet van Schijndel, ‘Emerging from the Shadows or Pushed into the Dark? The Relation
between the Bomat against Trafficking in Human Beings and Migration Control’ (2016) 4
1JLCJ, 26-42.
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search and rescue.'” In accordance with ECtHR case law, government vessels
patrolling the Mediterranean Sea are obliged following interception or search and
rescue operations not to return irregular migrants back to their country of
departure without conducting an independent assessment of their individual

1 Furthermore, Member State authorities have a further

circumstances.’
investigative duty not to return an individual if they know or ought to know that
the country of departure’s asylum and immigration system is deficient or

systematically violates human rights obligations.*"

As a result, criminal cartels
have developed an ‘organised refugee’ strategy moving away from unplanned
irregular movements, to well-planned organised routes.’”® Knowing that the boats
will not turn back, the recent practice of human smugglers has been to place as
many irregular migrants as possible on cheap, unsophisticated vessels often with
defective engines controlled by the migrants themselves.!™ The migrants are
instructed to: 1) broadcast a distress call or a call for assistance as soon as they
have left the State of departure’s territorial waters; and 2) concoct the ‘best story’
they can to tell the Member State authorities (supported with forged
documents).'” Such a practice known as ‘a border game’ is creating difficulties in
distinguishing genuine asylum seekers from other types of migrants.'”® The
migrant smugglers, facets of transnational organised crime, are the protagonists in

the declared legal and policy battle with European governments.

"0 Ferruccio Pastore, Paola Monzini, and Giuseppe Sciortino, ‘Schengen’s Soft Underbelly?
Irregular Migration and Human Smuggling across Land and Sea Borders to Italy’ IM (2006)
44(4), 95 <http://onlinelibrary.wiley.com/doi/10.1111/j.1468-2435.2006.00381.x/epdf>
accessed 27 October 2017.
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13 AFP, ‘Wave of Refugees to Europe an “Organized Invasion” says Czech PM’, The Telegraph
(27 December 2015)
<http://www.telegraph.co.uk/news/worldnews/europe/czechrepublic/12070377/Wave-of-
refugees-to-Europe-an-organised-invasion-says-Czech-PM.html> accessed 27 October 2017.

7% House of Lords, European Union Committee, Operation Sophia: a Failed Mission 2" Report
of Session 2017-19, HL Paper 5, paragraph 45; Carling (n 28) 327; Lori Nessel, ‘Externalized
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The human smuggler’s ‘organised refugee’ strategy has identified various legal
issues resulting from the application of parallel legal frameworks both at regional
and at international level. The Member States’ policy-making response to human
smuggling has created loopholes through conflicting interpretations of the
international legal framework on search and rescue and the inconsistent
application of human rights law. These policies, in the form of extraterritorial
measures, are supposed to be a solution; however, in this thesis it will be argued
that they have become the problem. Although human smuggling must be
sanctioned, it is argued that this battle is happening at the expense of persons in
need of international protection and thus in violation of international refugee and
human rights law. This thesis argues that the EU and its Member States have the
obligation to protect the victims of crime and especially those entitled to special
protection such as refugees and other vulnerable groups in accordance with
international obligations.'’” The positive extraterritorial measures effectively

activate the EU and its Member State collective responsibility.

The issue of the irregular migration phenomenon involves enforcement measures
consisting of pre-border, border and post-border controls. This chapter explores
from a legal (doctrinal) perspective, border enforcement and human rights issues
in response to the smuggling of migrants. It examines the international legal
framework of the Law of the Sea, addressing the complex legal issues arising in
interception and SAR. It covers the applicable legal regimes: the Law of the Sea,
transnational criminal law, international human rights and international refugee

law. It will first address the rules on law enforcement at sea, with particular

7 Obligation to protect expressly appears in: Migrant Smuggling Protocol (n 135) article 9
‘safeguard clause’; UN General Assembly, Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, Supplementing the United Nations
Convention against Transnational Organised Crime, United Nations, (Resolution 55/25 of 15
November 2000) United Nations, Treaty Series, Volume 2237, 319 (Trafficking Protocol)
article 14 ‘Nothing in this Protocol shall affect the rights, obligations and responsibilities of
States and individuals under international law, including international humanitarian law and
international human rights law and, in particular, where applicable, the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees and the principle of non-refoulement as
contained therein’.
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emphasis on interception. As migrants often travel in unseaworthy boats, this
chapter also examines the obligation upon the masters of ships to render
assistance to a person in distress at sea regardless of immigration status. Due to
overlapping search and rescue zones, there are legal issues as to which State is
responsible for disembarking persons rescued or interdicted at sea, arising from
the international obligation not to return any person to a country where there is a
real risk that they would face ill-treatment. The chapter will also provide an
analysis of the United Nations High Commissioner for Refugees (UNHCR) and
International Maritime Organisation (IMO) proposals to establish a cooperation
model framework on concerted procedures and protection response teams
following the disembarkation of rescued persons.'”® Furthermore, an analysis of
the EU External Borders Sea Regulation on interception, search and rescue and

disembarkation is provided.

2.2 The International Law of the Sea and Interception

Any counter response to migrant smuggling by sea is challenged by the complex
legal landscape of cumulative rules and international obligations under refugee
and human rights laws, the Law of the Sea and transnational criminal law.
Confronted with this challenge, Member States are reacting to the high number of
irregular migrants coming to their territory by externalising border controls.*”
Interception operations are justified on the basis that the State has a ‘legitimate
interest in controlling irregular migration as well as ensuring the safety and
security of air and maritime transportation, and a right to do so through various
measures’.'®® They also act as a multipurpose endeavour to rescue persons on

unseaworthy vessels and to prevent human trafficking and people smuggling.*®*

8 UNHCR, Refugees and Asylum-Seekers in Distress at Sea (n 131).

9 Luiza Bialasiewicz, ‘Off-shoring and Out-sourcing the Borders of Europe: Libya and EU
Border Work in the Mediterranean’ (2012) Geopolitics 17(4), 843-866; Maribel Casas-Cortes,
Sebastian Cobarrubias and John Pickles, ‘““Good neighbours make good fences”: Seahorse
Operations, Border Externalization and Extra-territoriality’ (2014) EURS 1-21, 2.

180 UNHCR, Conclusion on Protection Safeguards in Interception Measures (n 126).

181 Klein (n 126) 788.

58



At the international level, these interception measures are exercised on the basis
of the Protocols to the UN Convention against Transnational Organized Crime
2000, henceforth the ‘Palermo Protocols’:*** 1) The Protocol to Prevent,
Suppress, and Punish Trafficking in Persons, especially Women and Children
2000,'® which defines ‘trafficking in persons’ and protects the victims of
trafficking; 2) The Protocol against the Smuggling of Migrants by Land, Sea and
Air 2000,"®* which deals with the smuggling of migrants by organised criminal
groups, defines ‘smuggling of migrants’, and protects the rights of smuggled

185

migrants; > and 3) The Protocol against the illicit Manufacturing and Trafficking

in Firearms, their parts and Components and Ammunition 2001,'%

the purpose of
which is to facilitate cooperation between the States Parties in order to ‘prevent,
combat and eradicate the illicit manufacturing of and trafficking in firearms, their
parts and components and ammunition’ (Article 2). These Protocols aim to
establish an ‘international co-operative framework’ in the field of cross-border
crime, the smuggling of migrants by land, sea and air, and the protection of
victims of human trafficking.’®” They act as a mechanism for States to respond to
criminal networks via bilateral agreements allowing a State other than the flag

State to intercept vessels involved in criminal operations.

In anticipation of difficulties in interpretation of parallel legal frameworks
applicable at sea, the EU, through the Schengen Borders Code (SBC) handbook,
has laid down certain principles and procedures to be followed by border officials
upon intercepting irregular migrants. The SBC handbook provides that border

182 UNTS 12, Vol. 2225 (adopted by resolution A/RES/55/25 of 15 November 2000, New York,
15 November 2000) 209.

18 Trafficking Protocol (n 177).

184 Migrant Smuggling Protocol (n 135).

18 Van Liempt and Sersli (n 11) 1035.

188 UN General Assembly, Protocol against the Illicit Manufacturing of and Trafficking in
Firearms, their parts and Components and Ammunition, Supplementing the United Nations
Convention against Transnational Organised Crime, (Resolution 55/255 of 31 May 2001,
entered into force on 3 July 2005).

187 Migrant Smuggling Protocol (n 135) article 7: ‘States Parties shall cooperate... in accordance
with the international law of the sea’.
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officials must: a) allow any person in need of international protection access to
legal safeguards, b) identify those persons that express fear of ill-treatment or
harm upon being returned to country of origin or transit, c) consult with relevant
national authorities as to whether a person’s declaration should be construed as a
wish to apply for asylum or any other form of international protection, and d)
inform potential applicants of procedural legal guarantees such as access to
interpreters when appropriate, and give adequate information to intercepted
persons about what will happen to them.'® Most importantly, border guards
cannot take any decision to return a person ‘without prior consultation with the
competent national authority or authorities’."®® Despite the existence of clear
guidance, however, this chapter argues that illicit extra-territorial border control
practices are being conducted by the Italian and Greek authorities in violation of

human rights law and other international obligations.**

In the circumstances where a migrant smuggling vessel attempts to enter State
territory without authorisation, the State has the right to enforce its coercive or
punitive measures in the form of interception subject to its national laws on
immigration and crime and subject to its international obligations.** International
law has not established a uniform definition of what ‘interception’ means.'*?
According to academic literature and the UNHCR, it means to: ‘i) prevent
embarkation of persons on an international journey without the required
documentation; (ii) prevent further onward international travel by persons who
have commenced their journey either by land, air or sea; or (iii) assert control of

vessels where there are reasonable grounds to believe the vessel is transporting

188 Commission Recommendation establishing a common ‘Practical Handbook for Border Guards
to be used by Member States’ competent authorities when carrying out the border control of
persons, C(2006) 5186 final (SBC handbook) Asylum-seekers/applicants for international
protection, section 10.1- 10.2.

189 ibid, section 10.3.

190 See Chapter 4 on Greek push-backs and Chapter 3 on Italian indirect push-backs.

11 Klein (n 126) 795; Anne Gallagher, The International Law of Human Trafficking (Cambridge
University Press, 2010) 408.

192 Gallagher (n 191) 407.
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persons contrary to international or national maritime law’.'®® The primary
objective of interception is to detect boats carrying irregular migrants and stop
them reaching Member State territory, and to persuade them to return to their
country of departure. Although it is recognised that every State has the right to
use various measures in border management, they must do so in conformity with
international law.'®* This chapter will focus on interception at sea where legal
safeguards are most challenged on grounds of jurisdiction. Operations at sea are
governed by the UN Convention on the Law of the Sea 1982 (‘UNCLOS’).**® The

international Law of the Sea is addressed later in this chapter.

2.3 State Jurisdiction in Interception Operations at Sea

2.3.1 Territorial Jurisdiction

Human smugglers no longer need to find new migratory routes to cross borders
irregularly. Their innovative ‘organised refugee’ strategy seeks to benefit from the
international and EU legal framework, as well as from case law developments on
international human rights law and the search and rescue regime. With knowledge

of international law,'®® human smugglers seem to be aware that State

197

sovereignty—" is limited in its right to regulate immigration on matters concerning

8

asylum and refugee law,*®® as well as by the principle of international law

prohibiting the return of individuals to a country where s/he might face a real risk

1% UNHCR, Conclusion on Protection Safeguards in Interception Measures (n 126); Douglas
Guilfoyle, Shipping Interdiction and the Law of the Sea (CStICL, 2012) 9; Tondini (n 132) 60.

194 Gallagher (n 191) 408.

1% |taly, Greece and Malta, as well as the EU ratified the Convention,
<http://www.un.org/Depts/los/reference_files/chronological_lists_of _ratifications.htm>
accessed 25 October 2017.

1% Tuesday Reitano and Peter Tinti, Survive and Advance: the Economics of Smuggling Refugees
and Migrants into Europe (2015) ISS Paper 289, 5.

97 Jabari v Turkey Application no 40035/98 ECHR 2000-VIII, paragraph 38.

198 Refugee Convention, articles 1 and 33; Linda Bosniak, ‘Human Rights, State Sovereignty and
the Protection of Undocumented Migrants under the International Migrant Workers
Convention’ IMR 25(4) Special Issue: U.N. International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families (Winter, 1991) 737-770, 742-
746.
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of being subjected to ill treatment.®® At the international and regional level,

States must further ensure that human rights®*

guarantees and safeguards are
afforded to every person within their jurisdiction.”®* As distinct jurisdictional
rules apply to specific maritime zones as recognised by the Law of the Sea,

directly affecting a State’s right to intercept a foreign vessel,?%?

the border game
consists of irregular migrant boats coming as close as possible to the outer limit of
Member State territorial sea jurisdiction, up to 12 nautical miles from the
baseline.?%® Within their territorial sea, States are sovereign and have the power to
stop, board, and arrest individuals who violate their immigration laws and

regulations.?®* It

is precisely at this zone that human smugglers count upon the
coastal State to intercept and stop the vessel. Once the vessel reaches the coastal
State’s territorial waters, the latter becomes responsible for the reception of these
individuals in accordance with the Dublin Regulation,?® and international refugee
law,%% and cannot return the vessel to its country of departure or any third State

without first assessing each passenger’s individual circumstances.

1% EU Charter, article 19(2); ECHR, article 3; UNCLOS, article 2(3); Soering (n 59) paragraph
91; Ahmed v Austria Application no 25964/94 ECHR Reports 1996-VI, paragraph 47.

200 gection 2.3.2; also see Chapter 4 and 5 of this thesis.

201 ECHR, article 1 'The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedom’; Bankovic (n 76) paragraph 66; cf. ICCPR, article 2 © Each
State Party to the present Covenant undertakes to respect and to ensure to all individuals within
its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status’, emphasis added to highlight
the differences between the wording of the two articles; Wall Case: Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion ICJ Reports
2004, 136, paragraph 108.

202 Migrant Smuggling Protocol (n 135) articles 7, 9(3).

203 UNCLOS, articles 2 and 3.

2% UNCLOS, article 33(1)(b); Vaughan Lowe, ‘The Development of the Concept of the
Contiguous Zone’ (1981) 52 BYIL, 159-169; Malcolm Shaw, International Law (7the edn,
Cambridge, 2014) 556; Henrik Ringbom, Jurisdiction over Ships: Post-UNCLOS
Developments in the Law of the Sea (Brill Nijhoff, 2015) 284.

25 Duyblin Regulation (n 42) article 7; see Chapter 4.

26 Refugee Convention, article 33; see Chapter 4.
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Human smugglers seem to be aware that beyond the 12-mile limit and extending

207 \where, as

up to 24 nautical miles from the baseline is the ‘contiguous zone
regards incoming vessels, the coastal State is limited in its exercise of ‘control’ to
‘inspections and warnings’; i.e. it can only ‘stop, board and search the vessel’
with a view to preventing it from entering the territorial sea and there infringing
the coastal State’s laws and regulations.208 The coastal State’s exercise of control
depends upon the existence of a ‘relevant connection with territorial areas’,%* i.e.
the migrant smuggling vessel intends to disembark its passengers in the territory
of the intercepting State.?’® But how would the coastal State know whether the
migrant smuggling vessel intended to disembark its passengers in its territory? To
confirm its suspicions, the coastal State may send a small boat alongside the
vessel so that its officers can board the latter and inspect its documents, thus

exercising control short of arrest.?*!

However, once the vessel’s documents are
inspected and if unauthorised entry into the territorial sea is confirmed, the coastal
State is permitted to punish in the contiguous zone infringement of its laws and
regulations committed within its territorial sea.?? This course of action would
require that upon inspection the coastal State arrests the vessel and assumes
responsibility under domestic and international law. To avoid international
responsibility, Italy and Greece have exercised push-back practices in the form of
coercion to prevent the vessel entering their territorial waters.?** Such coercion

involves directing the vessel out of the contiguous zone, onto the high seas, in the

7 UNCLOS, article 33.

208 UNCLOS, article 33(1)(a) to ‘exercise the control necessary to prevent infringement of
its...immigration...laws and regulations within its territory or territorial sea’; and article
33(1)(b) with regard to incoming vessels; emphasis added; Gerald Fitzmaurice, ‘Some Results
of the Geneva Conference on the Law of the Sea’ (1959) 8 ICLQ 73, 113; Ivan Shearer,
‘Problems of Jurisdiction and Law Enforcement against Delinquent Vessels’ (1986) ICLQ
35(2) 320-343, 330.

2% Gallagher (n 191) 417; see M/V Saiga (No 2) (St Vincent and the Grenadines v Guinea)
International Tribunal for the Law of the Sea Case No 2, [1999] ITLOS Rep 10, paragraph 15.

219 ghearer (n 208) 330.

211 UNCLOS article 33(1)(b): arrest would not be permitted unless the vessel had actually
infringed the relevant laws or regulations of the coastal State in the latter’s territorial sea;
Shearer (n 208) 330; Douglas Guilfoyle, ‘Maritime Interdiction of Weapons of Mass
Destruction’ (2007) 12 JCSL 1, 7.

22 Guilfoyle (n 211) 7.

213 Barnes, ‘The International Law of the Sea’ (n 65) 127; see Chapters 3 and 4.
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belief that no responsibility rests on States on the high seas.”** This thesis argues
that such a practice is illegal and constitutes a breach of international obligations

including human rights law.*

With regard to the two States that form the focus of this analysis, it should be
noted that in accordance with UNCLOS, Italy has made the following maritime
claims: their territorial waters extend to 12 nautical miles?'® and have declared a
contiguous zone of 24 nautical miles.”*” Due to its geographical location,?'®
Greece has encountered obstacles in claiming the maximum territorial sea breadth
of 12 nautical miles in accordance with UNCLOS. This situation has led to a
breakdown of relations between Greece and Turkey since the 1970s, extending
beyond maritime zone issues to airspace, over-flight and the militarisation of
islands in the Aegean Sea.’’® Following negotiations, however, Greece and
Turkey have agreed to have a territorial sea of 6 nautical miles®®® and to refrain

from unilaterally claiming an extension of this limit.”** This arrangement allows

214 See section 2.3.2.

2> gee Chapters 3-5 on push-backs.

218 Jtalian Law, Navigation Code, Official Gazette No 327, 30 March 1942 updated to Legislative
Decree No 19 January 2017, article 2 < http://www.fog.it/legislaz/cn-indice.htm> accessed 25
October 2017.

217 ibid.

218 Republic of Turkey, Ministry of Foreign Affairs <http://www.mfa.gov.tr/the-breadth-of-

territorial-waters.en.mfa> accessed 28 October 2017; The Greek island specialist

<http://www.greeka.com/greece-geography/> accessed 28 October 2017.

Deniz Bélikbasi, Turkey and Greece, the Aegean Disputes, A Unique Case in International

Law (Cavendish Publishing, 2004), 66; Aegean Sea Continental Shelf (Greece v Turkey) I1CJ

Judgment of 19 December 1978.

Greek Law No 230/1936 concerning the extension of the territorial waters of the Kingdom of

Greece Official Gazette A-450, 13 October 1936 as amended by Legislative Decree 187/1973,

Code of Public Maritime Law, Official Gazette A-261, 3 October 1973, article 1; Greek Law

2321, on the ratification of the United Nations Convention on the Law of the Sea and the

Agreement on the Implementation of Part 1X of the Convention, A-136, 23 June 1995; The

New Territorial sea Act of Turkey No 2674, 20 May 1982, article 1.

In accordance with the Madrid Declaration of 8 July 1997 on Euro-Atlantic Security and

Cooperation, M-1(97)81 <http://www.nato.int/docu/pr/1997/p97-081e.htm> accessed 28

October 2017; Turkish Ministry of Foreign Affairs, “Agreement Reached by Turkey and

Greece Regarding the Confidence-building Measures in the Aegean June 5 1998~

<http://www.mfa.gov.tr/agreement-reached-by-turkey-and-greece-regarding-the-confidence-

building-measures-in-the-aegean_br_june-5_-1998.en.mfa> accessed 28 October 2017;

Turkish  Ministry of Foreign Affairs, “The Breadth of Territorial Waters”

<http://www.mfa.gov.tr/the-breadth-of-territorial-waters.en.mfa>accessed 28 October 2017.
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the rest of the Aegean to be used by Turkey, Greece or any third country as high
seas. Even under these circumstances, there is already geographical overlap to

some extent.?%2

2.3.2 Extraterritorial Jurisdiction

Human smugglers instruct irregular migrants to use unmanned rubber Zodiac
boats, to avoid detection upon leaving the Libyan or Turkish coasts, and upon
reaching the territorial sea of the Member State to request assistance in the form
of a distress call.?*® In response, coastal States use extraterritorial measures in the
form of interception beyond the territorial sea with the aim of returning the
migrants’ boats to the country of departure. However, although this practice is
beneficial to Member States in preventing high numbers of irregular migrant

flows to their territories, it violates their international obligations.

To try and legitimise such a practice, Member States regard acts on vessels and on
the high seas as not constituting an exercise of jurisdiction by them.?** However,

the International Court of Justice (ICJ),?*®

the European Court of Human Rights
(ECtHR)**® and supervisory bodies have indicated that such an interpretation is
wrong, holding acts done on them can be within a State’s jurisdiction as a result
of the principle of exclusive flag State jurisdiction over vessels on the high seas.

At first, the concept of jurisdiction in human rights treaties was interpreted
similarly to the concept under customary international law, being primarily

territorial.”*’ However, due to a series of human rights violations taking place

222 Deniz Béliikbasi, Turkey and Greece: The Aegean Disputes (Cavendish Publishing, 2012) 422.

228 Reitano and Tinti (n 196) 12.

224 Medvedyev (n 159) paragraphs 49-50; Kumin (n 2) 49.

225 Wall (n 201) paragraph 109.

28 Drozd and Janousek v France and Spain Application no 12747/87 Series A no 240, paragraph
91; Cyprus v Turkey Application no 25781/94 ECHR 2001-1V; Medvedyev (n 159) paragraph
67.

227 Bankovic (n 76) paragraph 61 and 67; Al-Adsani v United Kingdom Application no 35763/97
ECHR 2001-XI, paragraph 39; Alexander Orakhelashvili, ‘Restrictive Interpretation of Human
Rights Treaties in the Recent Jurisprudence of the European Court of Human Rights’ (2003)
EJIL 14(3) 529-568, 530.
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228 it was considered unconscionable to allow a State to

outside a State’s territory,
perpetrate human rights violations on another State’s territory, which would be
condemned if perpetrated within its own territory.??® Thus, international courts
have recognised that the exercise of jurisdiction beyond State territory can take

place in exceptional circumstances with special justification.?*

An authoritative interpretation of the scope of extraterritorial jurisdiction over
ships beyond the 12-mile limit was established in the recent case of Hirsi.?*! On 6
May 2009, around two hundred individuals departing from Libya were
intercepted by Italian Coastguards on the high seas within the Maltese Search and
Rescue Region. Upon interception, Italian coastguards transferred these
individuals into the Italian warship and took them back to Tripoli without
examining the passengers’ individual circumstances or informing them of the
place of disembarkation. The ECtHR accepted that ‘ships of the Italian armed
forces’ composed of Italian military personnel fell under Italian jurisdiction for
the purposes of the Convention, even though the acts were performed on the high
seas.”*? Applying the principle of exclusive flag State jurisdiction, the applicants
were under the ‘exclusive de jure and de facto control of the Italian authorities’
during the period ‘between boarding the ships and being handed over to the
Libyan authorities’.?*® With this ruling, the Court challenged the traditional stance

that jurisdiction is mainly territorial.>*

228 Al-Skeini and Others v the United Kingdom Application no 55721/07 (7 July 2011) paragraph
150; Drozd (n 226) paragraph 91; Wall (n 201) paragraph 109.

229 Celiberti de Casariego v Uruguay 29 July 1981(U.N. Doc. CCPR/C/13/D/56/1979) paragraph
10.3; Michael Dennis, ‘Application of Human Rights Treaties Extraterritorially in Times of
Armed Conflict and Military Occupation’ (2005) AJIL 99(1) 119-141, 124-125.

%0 Bankovic (n 76) paragraphs 59-61; Wall (n 201) paragraph 109; Marko Milanovic,
Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy (Oxford
University Press, Oxford, 2011) 7-9.

2! gSee (n57).

2 Hirsi (n 57) paragraph 81.

23 Hirsi (n 57) paragraphs 77, 81

24 Giuffré, ‘Watered-Down Rights on the High Seas’ (n 65) 730.
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The Italian government had argued that the Italian vessels were on a rescue
mission rather than an interception operation at the time, hence the Law of the Sea
on search and rescue prevailed.”® The ECtHR rejected that argument, holding
that Convention rights are not diminished on the ground that multiple
international law regimes apply to a given situation.”®® In relation to the
‘jurisdiction’ issue, the Court concluded that it did not matter why the migrants
were on board the Italian vessels. What mattered was whether they were under the
‘control’ of the Italian authorities.”®” However, no guidance was given as to the
intensity of control required to engage jurisdiction. It is also not clear whether a
State vessel’s failure to come to the rescue of a ship in distress would engage that
State’s jurisdiction under the Convention and so provide the basis for a possible

violation of the ECHR.

In relation to migration at sea, Hirsi confirmed that irregular entry did not
preclude asylum seekers from the application of the non-refoulement principle at
the frontier as guaranteed by the 1951 Refugee Convention®® and re-iterated by
the UNHCR Executive Committee.?*® Hirsi implied a positive obligation on the
intervening State not to return the vessel to its country of origin or to re-direct it
to an unsafe third country without first assessing the individual circumstances of
the people on board.?*® It held that a State’s obligation under Article 3 ECHR is
not exempted if the applicants do not ask for asylum.?*! Rather, whether or not a
request for asylum is made, there is a positive duty to analyse how the authorities

of the receiving State are fulfilling their international obligations in relation to the

2
2
2
2
2

w

® Hirsi (n 57) paragraphs 79-80.

Hirsi (n 57) paragraphs 79-80.

Hirsi (n 57) paragraphs 79-81.

Article 31(1).

UNHCR, Conclusions adopted by the Executive Committee on the International Protection of
Refugees No 15 (XXX) 1979, A/34/12/Add.1, paragraph (c): States have an obligation to admit
asylum seekers on a temporary basis if not on a durable basis due to large-scale influx
situations.

20 Trevisanut, ‘The Principle of Non-Refoulement’ (n 65) 674; emphasis added.

#1 ECHR, article 3 prohibits torture and inhuman or degrading treatment or punishment.
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protection of refugees.?*? The effect of the Hirsi case was to avoid binding the
non-refoulement principle to the traditional concept of territory, avoiding
duplicity of regimes. If the Court had decided the case differently, it would have
made international protection conditional upon an individual’s capacity to subvert

border control migration policies by crossing borders undetected.?*®

Thus, intercepting States cannot be insulated from accountability only because
they exercise extraterritorial border control measures. On the contrary, de-
territorialisation comes with the guarantee of the non-refoulement principle. In
effect, the Hirsi judgment established a beacon for migrants’ rights at sea when
confronted with State interception measures.?** On the other hand, by focusing its
reasoning in applying Article 3 ECHR mainly on asylum seekers and refugees,
the Court avoided making a general statement that the non-refoulement principle
applies to all intercepted migrants, thus undermining the ‘absolute character of the

rights secured by Article 3°.%%

2.4 The International Legal Framework on Search and Rescue

The smugglers’ next innovative strategy in response to the ECtHR’s
extraterritorial application of human rights and the Mare Nostrum Operation®*®
performed by Italian authorities is to first cross the territorial sea of Libya and
then leave irregular migrants’ boats stranded at sea waiting to be rescued by
Member States patrol boats.?*” Upon crossing over onto the high seas, irregular
migrants are instructed to sabotage their own vessels (self-induced distress) to
oblige State authorities to rescue them.?*® This brings a very high risk of death

2 Hirsi (n 57) paragraph 157; Giuffré, ‘Watered-Down Rights on the High Seas’ (n 65) 747.

3 Giuffré, ‘Watered-Down Rights on the High Seas’ (n 65) 749.

24 \Wouters and den Heijer (n 57) 1.

% Hirsi (n 57) paragraph 122; Trevisanut ‘The Principle of Non-Refoulement’ (n 65) 669.

8 |talian response to immigration to Europe from 18 October 2013 to 31 October 2014 operating
close to Libyan coast; superseded by Frontex Triton Operation; see Chapter 5 and 6.

#7 Reitano and Tinti (n 196) 12.

8 patricia Mallia, Migrant Smuggling by Sea: Combating a Current Threat to Maritime Security
through the Creation of a Cooperative Framework (Martinus Nijhoff Publishers, 2009) 98.
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through starvation, dehydration, suffocation and violence from human
smugglers.?* This strategy has resulted in overburdening the search and rescue
services of coastal States, making them ineffective to save lives. From 1988 to
June 2016, over 27,000 people were documented as having drowned in an attempt

to cross the Mediterranean Sea,?*

identified as one of the most deadly seas in
Europe.®! Situations of distress at sea often resulting in fatalities have become a
regular feature of the Mediterranean Sea. Human rights challenges are raised in
the context of search and rescue, disembarkation, and post-disembarkation
processing for States, the shipping industry and international organisations.? The
main challenges include the safety of lives at sea, the identification of a safe place
of disembarkation in a timely manner and access to asylum procedures. In
identifying solutions to these challenges, States must consider the different
regimes of the Law of the Sea, international refugee law, international human

rights law, international humanitarian law and criminal law.

The duty to assist persons in distress at sea, part of the jus gentium,?*® has its
origins in customary international law.®* This duty has been codified in various

international conventions, namely: the International Convention for the Safety of

9 Amnesty International, “Libya is Full of Cruelty, Stories of Abduction, Sexual Violence and
Abuse From Migrants and Refugees” 10 May 2015, 6, 11
<https://www.amnesty.org/en/documents/mde19/1578/2015/en/> accessed 28 October 2017.
Amnesty International, ‘Search and Rescue Operations in the Central Mediterranean: Facts and
Figures’ <https://www.amnesty.org/en/latest/news/2014/09/search-and-rescue-operations-
central-mediterranean-facts-and-figures/> accessed 28 October 2017; adding up to date figures,
see UNHCR Mediterranean Situation (n 122).
Rapporteur Ms Tineke Strik, Lives Lost in the Mediterranean Sea: Who is Responsible?
Parliamentary Assembly, Committee on Migration, Refugees and Displaced Persons 29 March
2012, 5.
UNHCR, Rescue at Sea, Stowaways and Maritime Interception (2™ edition, 2011) 4.
3 Grant Gilmore and Charles Black, Salvage (1957)The Law of Admiralty (8-1 law of nations).
2% Convention for the Unification of Certain Rules of Law Respecting Assistance and Salvage at
Sea (212 CTS 187) 23 September 1910, article 11; Geneva Convention on the High Seas 1958,
article 12, also note that the preamble regarded the Convention as ‘generally declaratory of
established principles of international law’; UNCLOS, article 98; ILC, Commentary on draft
article 12 of the United Nations Convention on the High Seas (1956) UN Doc. A/3179; David
Joseph Attard, Malgosia Fitzmaurice, Norman Martinez Gutierrez (eds), The IMLI Manual on
International Maritime Law: Volume I: the Law of the Sea (Oxford University Press, 2014) 43.
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Life at Sea 1974 (SOLAS Convention),® the International Convention on
Maritime Search and Rescue 1979 (SAR Convention);*® the United Nations
Convention on the Law of the Sea 1982 (UNCLOS),?” and the International
Convention on Salvage 1989.°® This duty applies to any master of a navigating
vessel, be it a governmental or private fishing vessel.?*° States are responsible for
establishing consecutive search and rescue zones without any overlap in the

260

Mediterranean Sea, through the conclusion of SAR agreements with

neighbouring States.?®* The SAR Convention 1979 provides for the adoption of a

262 at the international

d264

‘coordination system of search and rescue operations
level.?®® Italy, Malta and Libya have unilaterally declared®®* their SAR regions
which partially overlap, creating problems of coordination in SAR operations.
Malta’s SAR region covers an area of 250,000 km?, 750 times bigger than Malta
itself.?®® It extends to Tunisian territorial waters, the Greek island of Crete and the

territorial waters of Lampedusa, Lampione and Linosa.?®® Since the 1970s, Greece

%5 SOLAS, article 98; 162 contracting parties as of 6/07/2016; all Mediterranean coastal States are
parties, except for Bosnia Herzegovina.

6 SAR Convention, Annex, Chapter 2; 107 contracting States as of 06/07/2016; Malta has not
ratified the 2004 amendments on disembarkation of persons found in distress at sea; all
Mediterranean coastal States have ratified the SAR Convention apart from Egypt and Israel.

27T UNCLOS article 98; 168 contracting parties as of 30.06.2016.

28 nternational Convention on Salvage 1989, article 10; 69 contracting parties as of 31.04.2016;
note: Malta and Cyprus not ratified the Convention. Egypt, Syria and Tunisia are parties.
Turkey is not a party.

%% UNCLOS, article 98(1); SOLAS Chapter V, Regulation 33(1); SAR Convention, Chapter
1.3.2.

%60 SAR Convention, Annex, Chapter 2, paragraphs 2.1.3-2.1.5.

%1 SAR Convention, Annex, Chapter 2.1.4.

%2 Responsible SAR authorities: Italy (Ministry of Transport (Ministero dei Transporti) and the
Coastal Guard (Guardia Costiera) see SAR.8/Circ.1/Corr.6, Annex 2, 9; Malta (Armed Forces
of Malta (AFM), Greece (JRCC Pieraias) see <sarcontacts.info/contacts/jrcc-piraeus-cospas-
sarsat-spoc-5837/> 28 October 2017; IMO, Global SAR Plan Containing Information on The
Current Availability of SAR Services on Turkey (Turkish Coast Guard Command)
SAR.8/Circ.1/Corr.4, Annex 2, 65.

%3 JNCLOS, article 98(2); SOLAS, Chapter 5, Regulation 7; SAR Convention, Chapter 3.

24 For Malta: IMO Global SAR Plan Containing Information on the Current Availability of SAR
Services 20 October 2005, Circular SAR.8/Circ.1/Corr.3, Annex 2, 25; For Italy, IMO Global
SAR Plan Containing Information on The Current Availability of SAR Services 23 April 2007,
Circular SAR.8/Circ.1/Corr.5, Annex 2, 11.

> Malta Search and Rescue Training Centre <www.sarmalta.gov.mt/sar_in_Malta.htm> 28
October 2017.

286 |MO Circular SAR.8/Circ.1/Corr.3, Annex 2; also see Amnesty International, ‘Lives Adrift
Refugees’ (n 128) 32.
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and Turkey have been in conflict over their sovereign rights in the Aegean Sea.?’
In the 1950s, Greece unilaterally designated its maritime search and rescue
area,”® followed by a unilateral declaration by Turkey in 1988, overlapping with
the Greek region.”® These unilateral demarcations are in contravention of the
Hamburg Convention, which requires the demarcation of SAR areas to be based
on bilateral agreements.?”® Equally, claiming overlapping SAR areas violates
international standards as set out by IMO,*"* ICAO?"? Recommendations and the
International Aeronautical and Maritime Search and Rescue Manual (IAMSAR

Manual).?"

The long-running Aegean dispute and the overlapping SAR areas between lItaly,
Malta and Libya have caused long delays in responding to rescue calls and have

sometimes been used as an excuse for in-action, proving fatal to migrant lives. On

%7 Aegean Sea Continental Shelf Case (n 219) 3; Petros Siousiouras and George Chrysochou,
‘The Aegean Dispute in the Context of Contemporary Judicial Decisions on Maritime
Delimitation” (Laws 2014) 3 12-49, 13; Tryfon Korontzis, ‘Search and Rescue in the Aegean
Sea’ (2014) ATHSS 2(1) 13.

%8 |n accordance with the International Civil Aviation Organization, Convention on Civil Aviation
("Chicago Convention"), 7 December 1944, (1994) 15 U.N.T.S. 295, ‘Athens FIR was
delimited within the framework of the European Regional Aviation Conferences in 1950,
1952 and 1958’, see Hellenic Republic, Ministry of Foreign Affairs
<http://www.mfa.gr/en/issues-of-greek-turkish-relations/relevant-documents/athens-fir.html>
accessed 24 October 2017; See Greek Law 1844/1989, on Ratification of the Convention on
Maritime Search and Rescue, Government Gazette 100/A/25-4-1989, article 2
<https://www.e-nomothesia.gr/diethneis-sunthekes/nomos-18441989-fek-100a-25-4-
1989.html> accessed 24 October 2017; Greece delimited its responsibility for airspace control
(Athens FIR) — the sea boundaries are designated in accordance with the Athens FIR, see
<http://www.greekembassy.hu/english/thematiki_enotita_1/FIR.htm> accessed 24 October
2017; Turkey does not accept this designation and objects to any delimitation absent of a
bilateral agreement.

%% Tyrkish Search and Rescue Regulation 1988/13559 amended by Regulation 2001/3275,
Official Gazette 24611, 12 December 2001.

210 SAR Convention, Annex 2.1.5.

International Maritime Organization, details on international standards

<http://www.unhcr.org/487b47f12.pdf> accessed 28 October 2017.

International Civil Aviation Organization,

<http://www.icao.int/safety/safetymanagement/pages/sarps.aspx> accessed 28 October 2017.

International Civil Aviation Organization (ICAQO), Convention on Civil Aviation ("Chicago

Convention"), 7 December 1944, (1994) 15 U.N.T.S. 295, Annex 12,

<http://www.icao.int/safety/airnavigation/NationalityMarks/annexes_booklet_en.pdf>

accessed 28 October 2017; on further discussion see Isavella Vasilogeorgi, ‘Delimitation of

IMO - ICAO Search and Rescue Regions: A Case of Jurisdictional Compilation and

Complication’ (2011) 36 AASL 251.
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11 October 2013, a boat carrying over 400 people sank 111 km from Lampedusa
and 218 km from Malta, within Malta’s SAR zone.?* The island of Lampedusa
forms part of Maltese and Italian SRR. More than 200 people died as a
consequence of the Maltese and Italian Regional Coordination Centre (RCC)
passing rescue calls to one another in an attempt to evade responsibility for
disembarking rescued persons in their territories.>” Italy and Malta were guilty of
similar failures in 2011, when 63 migrants died as a result of distress calls being
ignored by the Italian and Maltese RCC.?"® These incidents are not a result of a
lack of capacity, but of fear from consequences of rescue. Coastal States fear the
heavy burden upon their immigration and security systems and private vessels

fear investigation and possible detention.”’”

2.5 Conditions of Distress

Rescue interventions are duty based, not conditional on the nationality of the
vessel in distress or of the individuals found on board.?”® It is for the State, the
master of the ship or the commander of an aircraft to assess a specific case as a
distress situation and whether it requires assistance. It does not matter whether the
persons in need of assistance are irregular migrants, as long as they are found to
be in distress.?”® The rescue of irregular migrant boats in distress has given rise to
various legal issues with serious consequences. ‘Distress’ means a ‘situation
wherein there is a reasonable certainty that a person, a vessel or other craft is
threatened by grave and imminent danger and requires immediate assistance’.?%°

But states cannot agree on how the SAR Convention’s definition of distress

should be interpreted and applied. For some States, the vessel must be on the

2 Amnesty International, ‘Lives Adrift Refugees’ (n 128) 12.

2> Bagaran, ‘Saving Lives at Sea’ (n 128) 366.
2% Amnesty International, ‘Lives Adrift Refugees’ (n 128) 1.
2" Basaran, ‘Saving Lives at Sea’ (n 128) 367.
28 Marcelo Di Fillippo, Irregular Migration and Safeguard of Life at Sea in International Law of
the Sea: Current Trends and Controversial Issues (Del Vecchio 2014) 12-13.
2% SAR Convention, Chapter 2.1.10.
%0 SAR Convention, Annex 3, Chapter I, 1.3.13.
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point of sinking, while for others it is sufficient for the vessel to be

unseaworthy.”®*

But more worrying is the Member States’ reluctance to initiate rescue operations.
Malta for example knowing that irregular migrants wish to be rescued by Italian
armed forces, will initiate a rescue operation if the boat is in distress, ie is sinking
and in imminent danger of loss of lives.?®? If the boat people actively resist rescue
attempts, the interception is not considered to fall under the SAR legal regime.?®®
However, this interpretation is contrary to the SAR Convention’s definition of
‘distress phase’ as: ‘a situation wherein there is a reasonable certainty that a
vessel or a person is threatened by grave and imminent danger and requires
immediate assistance’.”®* The Convention places an obligation on the shipmaster
responding to a distress call to decide whether the vessel needs immediate
assistance. Logically, coastal States cannot know that a vessel is in distress if they
do not receive a distress call from the vessel itself. However, once the distress call
is received, the coastal State cannot ignore it or refuse to provide assistance if the
individuals on board prefer to be rescued by an Italian vessel instead of by a
Maltese or Greek vessel. The SAR Convention does not offer a solution to failed
rescue scenarios by inactive SAR states. It is argued that the created legal vacuum
requires specific provisions to address a failure to act scenario by reluctant SAR
States and possible penalization measures for those who fail to exercise their

responsibility to act.

It is argued that the confusion of responsibility in overlapping SAR zones or non-
responsibility for a SAR zone does not relieve another State from responsibility

under the SAR Convention if it is the recipient of a distress call. Trevisanut

8! Moreno-Lax, ‘Seeking Asylum in the Mediterranean’ (n 43) 195; Barnes, ‘Refugee Law at Sea’
(n 129) 58-59; Pugh (n 129) 58-59.

%82 Silja Klepp, ‘A Double Bind: Malta and the Rescue of Unwanted Migrants at Sea, a Legal
Anthropological Perspective on the Humanitarian Law of the Sea’ (2011) IJRL 0(0) 16;
Tondini (n 132) 62.

%3 Klepp (n 282)15.

%4 SAR Convention, Annex, Chapter I, 1.11.
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argues that an ‘exclusive long distance de facto control’ nexus exists between the
State and those individuals in distress at the moment that a distress call is made,
creating ‘a relationship’ sufficient to make the ECHR applicable.?®® A de facto
control nexus exists when distress calls are made from the high seas, deriving
from the argument that people in distress place their lives in the hands of the State
receiving the call.?® This control becomes de jure at the moment that the distress
call comes from within the SAR zone, the State in question having the additional
obligation to ‘promote the establishment, operation and maintenance of an
adequate and effective search and rescue service...’?’ It is argued that the coastal
State does not have an obligation merely to perform the SAR service, but to
provide with ‘due diligence’ a certain level of service when assuming
responsibility for its SAR zone.?®® Thus, coastal States have a positive obligation
to take preventative measures to counter immediate risks to persons in distress
under their responsibility — leading to recognition of a ‘right to be rescued’.
Furthermore, the inconsistent interpretation of ‘distress’ is fatal to the most
fundamental principle, the ‘right to life’.®® With any rescue intervention, the
decision as to the vessel’s seaworthiness rests with an individual shipmaster.290 If

the wrong decision is made and people drown as a result, the above inconsistency

would not exonerate the shipmaster from liability.

2.6 The ‘Disembarkation’ Complication

Once a private or governmental vessel rescues irregular migrants, it becomes
responsible to provide ‘initial medical or other needs and deliver them to a place

of safety’ in accordance with the international legal framework on search and

8 Seline Trevisanut, “Is There a Right to be Rescued at Sea?” (n 48).

%8 Seline Trevisanut, “Is There a Right to be Rescued at Sea?” (n 48).

%7 UNCLOS, article 98(2).

88 Moen (n 48) 386, 389: “Article 98(2) represents the imposition of a positive duty, with no clear
understanding of its minimum threshold or its outer limit, and no clear indication of the
relationship that gives rise to such an obligation. (...) Search and rescue under Article 98(2)
then cannot be the mere promotion of a service, but the promotion of a certain level of service’.

%9 ECHR, article 2; EU Charter, article 2; ICCPR, article 6; see Chapter 5 for more detail.

2% Basaran, ‘The Saved and the Drowned’ (n 43) 210.
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rescue.?®* Complex legal issues arise in relation to governmental vessels rescuing
irregular migrant vessels in distress, especially with regard to where to disembark
the rescued individuals. Disembarkation rules have become problematic because
of the Member States’ reluctance to accept the responsibility to host irregular
migrants whom they rescue. At EU level, the State in which the irregular migrants
first disembark is legally responsible for their reception and screening, for
processing asylum claims and for facilitating their return in accordance with
CEAS®? and the Dublin Regulation.®®® SAR Convention makes the State
responsible for the search and rescue region decision maker on the ‘place of
safety’.?** In this situation, the main preoccupation of Member States is not how
to provide assistance, but what will happen to their immigration system. As there
is no EU burden-sharing mechanism in respect of irregular migratory flows, the
Member State which rescues these persons bears this burden alone.?®
Consequently, Member States such as Italy and Greece are discouraged from
participating in rescue operations. This practice is contrary to international law
governing search and rescue which requires assistance to be rendered to any

person regardless of their immigration status.”*®

297

It also violates the legal

298 In

obligation to protect human life”" and the principle of non-refoulement.

short, immigration preoccupations are undermining the SAR regime.

#1 SAR Convention, Annex 3, Chapter I, 1.3.2.

2%2 Based on article 78(1) TFEU.

2% Dublin Regulation (n 42) based on article 78(2)(e) TFEU, see articles 3, 5, and 18; Return
Directive (n 42) article 1, articles 6-14; legal basis article 63(3)(b) TEC.

2% Annex 5 to the amended SAR Convention, Chapter 3, paragraph 3.1.9 (MSC 78/26/Add.1, 3):
SOLAS, Chapter V, Regulation 33.

2% TEEU, article 80: Any Union policies on border checks, asylum and immigration shall ‘be
governed by the principle of solidarity and fair sharing of responsibility, including its financial
implications, between the Member States’. In the field of irregular migration (apart from
inadequate financial assistance), the European Council and the Commission omit to provide
further assistance upholding the principle that this matter is a Member State obligation.

2% JNCLOS, article 98; SOLAS as amended, Regulation 33, 1-1; SAR Convention, as amended,
Chapter 3.1.9; MSC Guidelines (n 130) Annex 34; IMO Principles Relating to Administrative
Procedures for Disembarking Persons Rescued at Sea 22 January 2009 Circular FAL.3/Circ.
194, point 2(3).

27 UDHR 1948, article 3; ICCPR, article 6(1); ECHR, article 2; EU Charter, article 2.

2% Refugee Convention, article 33; UN General Assembly, Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) 10 December
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Hence, they do not apply a uniform interpretation of ‘place of safety’ and when a
State is deemed to have discharged its responsibilities under international law,**
benefiting from one of the weaknesses of the SAR regime - lack of agreed criteria
on the ‘safest place’ for disembarkation. The original SAR Convention 1979 did
not define ‘place of safety’. Equally problematic is the ‘place of safety’
interpreted as satisfied through a temporary accommodation of the rescued
persons on board a warship, not necessarily on land.*® Disparities in
interpretation have continued despite IMO providing further clarification in 2004
of what ‘place of safety’ means, namely: ‘a location where rescue operations are
considered to terminate. It is also a place where the survivors’ safety of life is no
longer threatened and where their basic human needs (such as food, shelter and
medical needs) can be met. Further, it is a place from which transportation

arrangements can be made for the survivors’ next or final destination’.

The main reason for the disparity of interpretations is that Malta has not ratified

302

the subsequent amendments. It insists that rescued migrants must be

disembarked at the nearest safe port; distinguishing the concept of safe place in

303

terms of search and rescue.”™ Malta interprets this as meaning disembarkation in

a country that satisfies the rescued person’s basic needs, without taking into

304

consideration the need for international protection.”™ In Malta’s case, the nearest

1984, United Nations, Treaty Series, Volume 1465, 85 (entry into force 26 June 1987), article
3; EU Charter, article 19.

2 parliamentary Assembly, Europe's Boat People: Mixed Migration Flows by Sea into Southern
Europe Resolution 1637 (2008) paragraph 6.

%0 MSC Guidelines (n 130) article 6.13.

%1 MSC Guidelines (n 130) point 6.12; Resolution MSC.70(69) (n 130) Annex 3, paragraph 1.3.2
"Rescue” - An operation to retrieve persons in distress, provide for their initial medical or other
needs, and deliver them to a place of safety.

%2 MO, Report of the Facilitation Committee on its Thirty-Fifth Session, Formalities Connected
with the Arrival, Stay and Departure of Persons (19 March 2009) FAL 35/17, point 6.57.

%03 Jasmine Coppens, ‘The Lampedusa Disaster: How to Prevent Further Loss of Life at Sea?’
(2013) IIMNST 7(4) 591.

%04 Klepp (n 282) 549.
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safe port is in Italy.>® Italy, on the other hand, is a party to the 2004 Amendments
and interprets the latter as requiring the State responsible for the SAR zone in
which the rescue takes place to accept disembarkation in its own territory, which
usually means the Maltese port of Valletta due to Malta’s extended SAR area.>®
These inconsistent interpretations create problems and tensions between the two

countries, resulting in disembarkation delays.

These interpretations go against the jurisprudence of ECtHR turning the concept
of ‘place of safety’ coupled with the non-refoulement rule into the ‘safe third
country’ concept for disembarkation purposes.’”’ States have an obligation not
only to ensure a safe place of disembarkation for individuals but also to ensure
that the third country provides the necessary legal guarantees against indirect
refoulement.®® Such a decision is dependent on the third country’s functional
asylum system. This thesis will argue that the main third countries of departure or
transit (Libya and Turkey), and the two frontline Member States (ltaly and

Greece) no longer fulfil the ‘safe country’ criteria governing disembarkation.°

2.7 In Search of Adequate Disembarkation Criteria

Due to the lack of clear disembarkation criteria, the UNHCR has developed
guidelines on disembarkation based on the concept of ‘next port of call’.*!® These
do not provide a clear definition of ‘next port of call’; rather, they assist by

recognising various possibilities depending on the circumstances. In those

%05 M/V Pinar E incident,
<http://www.doiarchived.gov.mt/EN/press_releases/2009/04/pr0640E.asp> accessed 28 October
2017.

3% patricia Mallia, ‘The MV Salamis and the State of Disembarkation at International Law: the
Undefinable Goal’ (2014) ASIL 18(11) May 15; Annex 5 to the amended SAR Convention (n
294) Chapter 3, paragraph 3.1.9.

%7 NS and ME (n 133) paragraph 94; MSS (n 115) paragraph 358; Hurwitz (n 133) 46; Kneebone
(n 133) 129 and 54.

%% \Wouters and den Heijer (n 57) 7; Resolution 1821 (2011) (n 132) point 5.2; Tondini (n 132) 59;
see Chapter 4 for further detail on indirect refoulement.

%9 See Chapters 3-5.

$19 UNHCR’s Executive Committee, Problems Related to the Rescue of Asylum-Seekers in
Distress at Sea Problems Related to the Rescue of Asylum-Seekers in Distress at Sea, EXCOM
Conclusion No 23 (1981) No 12A (A/36/12/Add.1) paragraph 3.
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circumstances where large numbers of irregular migrants are rescued, the next
port of call would be the nearest port of geographic proximity. Paramount
consideration shall be given to the safety and humanitarian needs of the rescued
persons. Depending on the circumstances, other interpretations include: the next
scheduled port of call if the situation allows so that the rescued vessel does not
deviate from its route; the next port which is best equipped to receive the rescued
person and provide access to asylum guarantees; disembarkation can take place at
the nearest port of the State which conducts interception measures; or if the
situation allows, in the State from which the boat left, considering its primary
responsibility not to allow unseaworthy vessels to leave its territory.*'* Although
guidance has been provided by the responsible international agencies assigned
with the task of overseeing and guiding States regarding the development of
international maritime law and safety at sea,®'? States have not taken these
guidelines into consideration or acted wupon them when conducting

disembarkation practices.

In 2011, the UNHCR further proposed a ‘Model Framework for Cooperation
following Rescue at Sea Operations involving Refugees and Asylum Seekers’
addressing disembarkation situations by the State other than the flag State.*** This
model framework was intended to be adopted as ‘one element in a broader
comprehensive regional approach to address irregular mixed movements’.*™* To
address the situation where States do not have the capacity to meet the needs of

rescued persons, the UNHCR recommended the establishment of mobile

1 UNHCR and Global Consultations International Protection, Background note on the protection
of asylum-seekers and refugees rescued at sea, 18 March 2002, paragraph 30
<http://www.unhcr.org/3e5f35e94.html> accessed 26 October 2017.

312 IMO, UNHCR, International Chamber of Shipping, ‘UNHCR, Rescue at Sea, A Guide to
Principles and Practice as Applied to Migrants and Refugees’ January 2015,
<http://www.imo.org/en/MediaCentre/HotTopics/seamigration/Documents/lUNHCR-
Rescue_at Sea-Guide-ENG-screen.pdf> accessed 27 October 2017.

%13 UNHCR, The Model Framework, Expert Meeting in Djibouti, 8-10 November 2011; UNHCR,
‘Refugee Protection and Mixed Migration: The 10-Point Plan in Action’ February 2011;
UNHCR, Global Initiative on Protection at Sea, Division of International Protection, 2014
<http://www.unhcr.org/4ec1436¢9.pdf> accessed 17 October 2017.

14 Klug (n 39) 58.
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protection response teams. These experts, coming from governments,
international organisations, UNHCR and NGOs, would be on a standby basis and
called on by States upon request.**> These teams would greatly assist States to
comply with their international obligations and avoid the reception and detention

of rescued people in inadequate conditions.

In response to the 11 October 2013 Mediterranean shipwrecks, UNCHR adopted
the Central Mediterranean Sea Initiative (CMSI).3* It introduced 12 steps
designed to contribute to saving lives at sea, with steps taken at 1) EU level, 2) in
collaboration with first countries of asylum and transit, and 3) in collaboration
with countries of origin.®*” The UNHCR considers that introducing SAR patrols
on certain Mediterranean routes followed with the reinforcement of Frontex is the
key to saving lives at sea. Other recommendations included the establishment of a
compensation scheme for those masters of commercial ships assisting vessels in
distress, and a joint EU response for establishing a predictable mechanism for
identifying clearly and without delay the safest places of disembarkation.*'®

The UNHCR’s proposals and recommendations focused mainly on enhancing
international cooperation through the facilitation of existing tools, agreements and
instruments. It did not adopt new binding legal obligations on international
cooperation to address the issue of inconsistent interpretations of the relevant
provisions. It also failed to address the collective responsibility of burden sharing
which many scholars regard as the key to the phenomenon of mixed migration.**
The proposed mobile teams would not be a suitable solution for those States that

experience a consistent flow of large-scale maritime arrivals, which is becoming

¥ UNHCR, The Model Framework (n 313) Annex B, 11; Klug (n 39) 59.

%18 UNHCR Central Mediterranean Sea Initiative (CMSI), EU solidarity for Rescue-at-sea and
Protection of Refugees and Migrants: CMSI Action Plan (UNHCR Bureau for Europe,
updated March 2015).

ibid, 2-3.

ibid, see steps 2 and 3.

Hurwitz (n 133) 163; Goodwin-Gill and McAdam, The Refugee in International Law (n

71) 505. The authors argue that ‘collective responsibility for refugee protection’ is emerging
as a legal principle.
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the norm in Italy and Greece.’® In fact, the UNHCR proposals mirror the EU
action plan for irregular migration on re-enforcing existing instruments as the

answer to this problem.**

One wonders whether the re-enforcement of existing instruments, which have not
proven effective so far, will be the right solution to this continuing problem. Klug
argues that although the proposed adoption of a model framework on cooperation
for State action after rescue at sea is to be welcomed and contributes to ensuring
adequate SAR services, these proposals are cost-intensive and strain public
resources.*”? Requesting States to cooperate to the fullest extent possible when
there is no such duty under customary international law is difficult.**® The IMO
has attempted to close loopholes impairing cooperation through the adoption of
treaties creating a duty to cooperate. However, these loopholes exist not because
of a lack of treaty obligations, but because of an unsatisfactory degree of non-

compliance with existing rules.

The IMO has also established a set of principles on disembarkation as guidelines
for Member States on where to disembark undocumented irregular migrants if the
third country does not willingly collaborate.®** The draft circular re-iterates that
‘if disembarkation from the rescuing ship cannot be arranged swiftly elsewhere,
the Government responsible for the SAR area should accept the disembarkation of
the persons rescued into a place of safety under its control in which the persons

rescued can have timely access to post rescue support’.®?® It is not clear whether

20 Klug (n 39) 60.

1 European Commission, The Global Approach to Migration and Mobility, COM(2011) 743
final, 2.

¥2 Klug (n 39) 57.

3 Delbriick Jost, ‘The International Obligation to Cooperate — An Empty Shell or a Hard Law

Principle of International Law? — A Critical Look at a Much Debated Paradigm of Modern

International Law’ in Holger Hestermeyer et al. (Eds), Coexistence, Cooperation and

Solidarity — Liber Amicorum Rudiger Wolfrum (Leiden: Martinus Nijhoff Publishers, 2012)

13-14.

IMO Principles Relating to Administrative Procedures for Disembarking Persons Rescued at

Sea (n 296) point 2(3).

%25 ibid, point 2(3).
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this imposes on the State responsible for the SAR zone a duty to accept the
disembarkation of rescued persons in its own territory. There was considerable
opposition by delegations to the change in the wording from ‘shall’ to ‘should’;
leaving the situation uncertain due to the latter’s non-obligatory nature.*?
Member States feared that making disembarkation rules clear would act as a pull
factor, increasing the number of irregular migration by sea.**’ Equally IMO’s
attempts to adopt a Memorandum of Understanding (MoU)*® between the
countries in the central Mediterranean to reach an agreement on concerted
procedures for the disembarkation of rescued persons failed.3* In April 2014, it
again failed to achieve any significant progress in reaching agreement between
States Parties.**®

So far, IMO and the UNHCR have managed to prepare joint guidelines, principles
and practices fully respecting the rights of migrants and refugees at sea.*
Although these guidelines are a first step to assisting States to avoid inconsistent
interpretations, they represent soft law thus are not binding on States.
Furthermore, they do not provide a precise procedure. On the contrary, they
contain general principles without addressing the root cause of the
inconsistencies. It is precisely the lack of detailed guidance as to good practice in
given situations that are causing these conflicting interpretations. Furthermore,
these guidelines fail to address the situation where the nearest Member States

responsible for these individuals (Italy and Greece) do not fulfil the ‘safest place’

%26 Facilitation Committee, Report of the Facilitation Committee on Its Thirty-Fifth Session, Doc.

FAL 35/17, 19 March 2009, paragraph 6.59.

#7 Moreno-Lax (n 43) 176; comments by UK and Malta.

8 MoU considered an informal but legal agreement; see Maritime Delimitation and Territorial
Questions between Qatar v Bahrain (1 July1994) ICJ Reports 1994,112, paragraph 27; Hollis
Duncan, The Oxford Guide to Treaties (Oxford: Oxford University Press, 2012) 46.

IMO, Address of the Secretary-General at the Opening of the Thirty Seventh Session of the

Facilitation Committee 5-9 September 2011, Doc. FAL 37/INF, 3-4.

%0 Amnesty International, ‘Lives Adrift Refugees’ (n 128) 39; Coppens (n 303) 594.

%! MO, UNHCR, and the International Chamber of Shipping, ‘Rescue at Sea: A Guide to
Principles and Practice as Applied to Migrants and Refugees’ January 2015,
<http://www.imo.org/en/MediaCentre/HotTopics/seamigration/Documents/UNHCR-
Rescue_at_Sea-Guide-ENG-screen.pdf> accessed 25 October 2017.
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criteria due to the overburdening of their reception capacities.®* In need of
concrete solidarity, the Greek and Italian governments have shown great interest
in turning the CMSI into a concrete formalised model of cooperation on rescue
for the Mediterranean Region.**® However, the process is moving slowly with
discussions and proposals but so far without any concrete action at regional

level 33

In 2016, all 193 UN Member States agreed through the New York Declaration for
Refugees and Migrants to protect those who are forced to flee.**® The UNHCR
was given the task of building upon the Comprehensive Refugee Response
Framework and developing a ‘Global Compact on Refugees’, consisting of a
programme of action setting out measures for States and other stakeholders to
better cooperate and share responsibility for large-scale movements of refugees.®*
The four key objectives of the Global Compact are to ‘ease the pressures on host
countries; enhance refugee self-reliance; expand access to third-country solutions;
and support conditions in countries of origin for return in safety and dignity’.%’

The New York Declaration also paved the way for the opening of negotiations on

a Global Compact for safe, regular and orderly migration.

Although UN action towards refugees in vulnerable situations is to be welcomed,

the Global Compact has been criticised by legal scholars because it is not legally

%32 see Chapter 5 for more detail.

¥ UNHCR, CMSI: Action Plan (n 316); Klug (n 39) 63.

%4 High Commissioner’s Dialogue on Protection Challenges, 2014
<http://www.unhcr.org/pages/5357caed6.html> accessed 22 October 2017.

¥ UN General Assembly, New York Declaration for Refugees and Migrants, Resolution adopted
on 19 September 2016, A/RES/71/1 (New York Declaration)
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/71/1> accessed 20 May 2018.

%% UNHCR, ‘The Global Compact on Refugees’, ZERO DRAFT, as at 31 January 2018
<http://www.unhcr.org/Zero-Draft.pdf> accessed 20 May 2018; OHCHR, ‘Global Migration
Group, Principles and Guidelines, Supported by Practical Guidance, on the Human Rights
Protection of Migrants in Vulnerable Situations within Large and/or Mixed Movements’,
<http://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf>  accessed
20 May 2018.

*TUNHCR, Global Compact, <http://www.unhcr.org/towards-a-global-compact-on-
refugees.html> accessed 20 May 2018.
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binding Portraying the migrants as victims presenting States with a ‘moral and
humanitarian’ challenge not only shows that protection will largely depend on
States’ generosity, but also underlines the unwillingness of States to bind
themselves legally to respect, promote and protect migrant rights in terms of
international human rights law.>*® Hence, all that States committed themselves to
in the New York Declaration was to ‘consider developing non-binding guiding
principles and voluntary guidelines’.**® Although the Global Compact is a
positive step in a more human rights centred direction, it is not a long term
solution to migrants’ vulnerability. Any response to large scale movements of
migrants will not be resolved by adopting new laws and binding protocols as
recommended by the zero draft but by finding solutions to ensure that States
comply with their human rights obligations.®*° What is necessary in times of large
scale movements of migrants is to create an international mechanism of

accountability and independent oversight of human rights violations.

2.8 Regulating Interception and Search and Rescue at EU level

Equally, the EU failed to adopt a uniform interpretation on principles such as
rescue, disembarkation and distress. In 2014, to avoid Member States divergent

practices for sea operations, the Commission proposed the adoption of a ‘Sea

Borders Regulation’,*** combining border control and search and rescue within

2

one Regulation, operational under Frontex**? coordination. The Sea Borders

Regulation promotes the protection of fundamental rights and the principle of

343

non-refoulement;*™ prohibiting the disembarkation of intercepted or rescued

%8 1dil Atak and others, ‘Migrants in Vulnerable Situations’ and the Global Compact for Safe
Orderly and Regular Migration, SSRN Paper No. 273/2018, 6; New York Declaration (n 335)
paragraph 10.

%9 New York Declaration (n 335) paragraph 52.

0 Zero draft (n 336) objective 7.

1 Based on article 77(2)(d) TFEU:; a legal act which is of general application, binding in its
entirety and directly applicable in all Member States, TFEU, article 288.

%2 For further details on Frontex see Chapter 5.

3 Refugee Convention, article 33(1).
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persons to a third country by participating Member States if they are aware or

ought to be aware that the third country is engaged in human rights violations.>*

Despite human rights safeguards expressly set out within the Sea Borders
Regulation, it is argued however that in practice the rules do not effectively assist
in a uniform interpretation. Unfortunately, disembarkation continues to depend
largely on where the ship was intercepted and/or rescued. If the interception
occurred within the territorial sea or the contiguous zone of a host or participating
Member State, the disembarkation must be conducted within that coastal Member
State.>* If the interception takes place on the high seas, the persons on the ship
must be disembarked at the third country of the ship’s departure in accordance
with the principle of non-refoulement and respect for fundamental rights; and if
this is not possible, the disembarkation must take place in the host Member
State.**® There is no geographic restriction on the ‘place of safety’ for
disembarkation. This allows irregular migrants to be disembarked in non-EU
countries. Furthermore, the Sea Borders Regulation permits an intercepted ship to
alter its course, meaning a possible diversion to international waters or a third
country of origin, a possible risk of refoulement.®*’ This practice could constitute

a form of push-back which is prohibited.**®

Such an outcome was a result of contestation on Article 9 on ‘Search and Rescue’
and Article 10 on ‘disembarkation’ of the 2013 draft Regulation by the six
Member States (ltaly, Malta, Greece, Cyprus, Spain and France)®*° bordering the
Mediterranean Sea. They were of the opinion that there is no need to over-

regulate the area of ‘search and rescue and disembarkation’ as it is already

¥4 Sea Borders Regulation (n 7) article 4 (1) and (2); The words ‘forced to enter’ and ‘conducted
to” were included by the EP in order to cover situations of push-backs.

¥ Sea Borders Regulation (n 7) article 10(1)(a).

%° sea Borders Regulation (n 7) article 10(1)(b).

#7 Aas and Gundhus (n 79) 14.

8 Hirsi (n 57) paragraphs 134, 138; see Chapter 4 on push-backs.

9 Greek, Spanish, French, Italian, Cyprus and Maltese delegations, Inter-institutional file:
2013/0103(COD) Council Doc. 14612/13 (Brussels 10 October 2013).
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regulated by international law through UNCLOS, SAR, the SOLAS Convention,
and the IMO guidelines in the IAMSAR Manual as they were in complete
agreement as to their requirements. However, in August 2013, only a few months
before their contestation, Italy and Malta were in complete disagreement as to the
place of disembarkation for the 102 migrants rescued by the oil tanker ‘MV
Salamis’ in Syracuse, Italy.®® The irregular migrants were saved 45 nautical
miles from the Libyan port. On behalf of the Libyan authorities, the Rome RCC**
ordered the oil tanker, flying the flag of Libya, to disembark the migrants at the
nearest port in Libya, Khoms which MV Salamis refused.***> Malta then refused
the tanker permission to enter its territorial waters with the belief that
disembarkation takes place in safest port, ie Lampedusa despite Maltas’ SAR
responsibility. After being stranded at sea for two days, the Italian government

agreed that the irregular migrants could be disembarked in Italy.

Equally, these States succeeded in the current Sea Borders Regulation to fail to
address a specific definition on distress. The 2013 draft Regulation specified that
participating units were to take into account the following elements when
assessing whether a ship was in distress: ‘(a) the existence of a request for
assistance; (b) the seaworthiness of the ship and the likelihood that the ship will
not reach its final destination; (c) the number of passengers in relation to the type
and condition of the ship; (d) the availability of necessary supplies such as fuel,
water, food to reach a shore; (e) the presence of qualified crew and command of
the ship; (f) the availability and capability of safety, navigation and
communication equipment; (g) the presence of passengers in urgent need of

%0 Niels Frenzen, ‘Details (and Document) Regarding EU Mediterranean States Opposition to
Proposed Frontex Sea Borders Regulation” (Migrants At Sea, 16 October 2013)
<migrantsatsea.wordpress.com/2013/10/16/details-and-document-regarding-eu-mediterranean-
states-opposition-to-proposed-frontex-sea-borders-regulation/> accessed 27 October 2017.

%! Rescue Coordination Centre.

%2 CoE Parliamentary Assembly, The “Left-to-die boat”: Actions and Reactions Report
Committee on Migration, Refugees and Displaced Persons, Rapporteur: Ms Tineke Strik (Doc.
13532, 9 June 2014) 11.

%3 BBC News Europe, ‘Tanker Migrants Rejected by Malta Arrive in Italy’ (7 August 2013)
<http://www.bbc.com/news/world-europe-23599696> accessed 27 October 2017.
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medical assistance; (h) the presence of deceased passengers; (i) the presence of
pregnant women or children; (j) the weather and sea conditions, including weather
and marine forecasts’.>* As irregular migrants travel in overcrowded and
unseaworthy ships, intercepting Member States would end up rescuing a ship full

of refugees fulfilling points (a-j).

For this reason, the six Mediterranean States amended the 2013 draft regulation
from a duty to classifying the above factors as ‘shall be considered to be in a

*3% to an obligation to transmit relevant information and

situation of distress
observations to the responsible RCC to consider whether the vessel is in a ‘phase
of uncertainty, alert or distress’.®**® This amendment took away Member State
obligation of an immediate action to render assistance or launch an operation.
This amendment has stripped the Regulation of its aim, that of saving lives at sea
and avoiding inconsistent interpretations by Member States. It also creates a
dangerous environment whereby it is left to the discretion of government vessels
to transmit ‘relevant’ information. The actual problem in the Mediterranean has
arisen because of Member State understanding of the word ‘relevant’ in the
context of border control undermining the concepts of international regime on
search and rescue and human rights. As a result, a dangerous discretion is
afforded to search and rescue units in determining a distress situation on a case by
case basis having regard to the above list of factors. Furthermore, this Regulation
does not address cases where a situation of ‘uncertainty’ eventually becomes a
situation of ‘distress’. There is a blurred line between these situations which
leaves irregular migrants vulnerable to the perils of the sea and the discretion of
State authorities judging a particular situation, especially in light of border control

objectives. Similarly, it does not address the issue of post-disembarkation

%4 proposal for a Regulation establishing rules for the surveillance of the external sea borders in
the context of operational cooperation coordinated by the European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the
European Union COM(2013) 197 final, article 9(6).

%5 ibid, articles 9(5) and 9(6).

%6 Sea Borders Regulation (n 7) article 9(2)(a) and (f).
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capacities and efficiency of asylum and immigration system of receiving coastal
State.

2.9 Conclusion

The ongoing battle between Member States and organised criminal networks
(described as the dark side of globalisation) challenges fundamental principles of
international law. On the one hand, human smugglers pin their hopes upon
Member States’ compliance with their refugee, human rights and search and
rescue obligations towards overcrowded boats of irregular migrants in distress.
On the other hand, Member States determined to combat human smugglers are
intentionally misinterpreting their international obligations to avoid responsibility
for the individuals who are unwittingly assisting the growing industry of
organised crime. Member States’ reluctance to receive irregular migrants rescued
at sea has directly contributed to the inconsistent application of certain terms in
the relevant Conventions, giving rise to different national approaches to the
irregular migration phenomenon. This is particularly true of the term ‘place of
safety’. Clearly, the obligations arising out of search and rescue operations
conflict with Member States’ interests in managing migration and ensuring their
security. Despite these extraterritorial measures, the situation has not improved

and irregular migration flows remain high.

In light of above legal issues, it is highly recommended that concerned member
states may a) refer a question for uniform interpretation of ‘distress’ to the
International Tribunal for the Law of the Sea (ITLOS Hamburg), or b) request the
EU Parliament to initiate an opinion of the CJEU, or c) to the ECtHR. In addition,
the EU Commission must take positive action against those States that refuse
disembarkation of boats containing asylum seekers, especially, prohibit any
disembarkation instructions to countries known as human rights violators. In
addition, the definition of ‘safe port” must be redefined to take into consideration
not just their immediate physical needs but also the risk of refoulement. In
87



addition, a systematic evaluation of Frontex operations and State diversion
practices must be conducted against the principle of non-refoulement and in

protection of ‘right to life’.

Chapter Three will assess the Member States’ double challenge: on the one hand
they must comply with their border management obligations under the SBC; and
on the other, they must comply with their obligation to provide international
protection to those entitled to it. The tendency of EU and Member State policy
makers is to deal with the issue of irregular migration by managing external
borders through ‘externalisation’ measures, notably the externalisation of
responsibility through returns or transfer mechanisms to third countries. The main
challenge for the SAR Regime and for EU and Member State immigration laws is
to prohibit the practice of illicit return to unsafe third countries and identify the
place of safety for disembarkation, especially due to the mixed nature of these
irregular migratory flows involving refugees and asylum seekers. As a result, the
Italian and Greek extraterritorial measures on irregular migration with EU
assistance aimed mainly at combating human smuggling are undermining human

rights.
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Chapter 3: Europe’s South-Eastern External Border Crisis

3.1 Introduction

Migrants, arriving on overcrowded unseaworthy vessels fleeing persecution, civil
war, poverty and devastation generated contradictory reaction from the EU and its
Member States. Bound by its international obligations under the Refugee
Convention and the ECHR, unable to dissociate asylum seekers from irregular
migrants in mixed migration related matters, the EU had to present these massive
arrivals as a humanitarian crisis.*>” However, this approach came in direct conflict
with its policies and practices considerations on border control preventing
unauthorised entry. This ‘Border Spectacle’®® has politically been addressed from
the perspective of human smuggling and neglected significantly the refugee and
asylum seeker perspective.®® This approach stereotypes the people as unidentified
‘alien bodies’, promoting a state of exception reflecting ‘institutional racism and

biopolitics”3®

with the intended effect of suspending migrants’ rights, contrary to
the Refugee Convention and the ECHR.**! The chapter examines the reaction of
the EU, Italy and Greece to the situation in terms of security in the form of
collective preventative extraterritorial State control against smugglers. This

chapter questions the implications of EU border control from a legal perspective.

%7 Commission, ‘Humanitarian Aid and Civil Protection’ <http:/ec.europa.eu/echo/refugee-
crisis_en> accessed 28 October 2017.

%8 Nicholas De Genova, Working the Boundaries: Race, Space, and ‘Illegality’ in Mexican
Chicago (Durham, NC: Duke University Press, 2005); Bigo (n 17) 213.

%9 Migrant Smuggling Protocol (n 135) article 2; article 3(a) “Smuggling of migrants” ‘shall
mean the procurement, in order to obtain, directly or indirectly, a financial or other material
benefit, of the illegal entry of a person into a State Party of which the person is not a national
or a permanent resident’; Federica Mazzara, ‘Spaces of Visibility for the Migrants of
Lampedusa: The Counter Narrative of the Aesthetic Discourse’ (2015) IS 70(4) 449-464, 449.

%0 Tain Chambers, ‘The Museum of Migrating Modernities’ in Beatrice Ferrara (ed), Cultural
Memories, Migrating Modernities and Museum Practices (Milan: Politecnico di Milano, 2012)
3-32,17.

%1 Mazzara (n 359) 450; Giorgio Agamben, State of Exception (The University of Chicago Press
2005) 87.
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To block flows of refugees from arriving in EU territory, Italy and Greece with
EU assistance have transformed the Mediterranean and Aegean seas into a
migration containment belt. This invisible belt would be secured through a series
of extraterritorial measures acting as movable walls to an invisible fortress
Europe. These extraterritorial measures taken by the EU, Italy and Greece in
response to the European refugee crisis are scrutinised under a pre-emptive three
stage strategy. Under the first stage, this chapter questions the steps taken by
Libya and Turkey to ‘criminalise the smuggling of migrants’ and their adopted
provisions prohibiting any person to leave the country or cross its borders in an
irregular manner, in light of the object and purpose of the Protocol against the
Smuggling of Migrants by Land, Sea and Air.**? The second stage scrutinises the
interception measures in the Mediterranean and Aegean seas and the EU-Turkey
statement. The third stage consists of an assessment of EUROSUR, a surveillance
system in the Mediterranean Sea. The chapter concludes by arguing that these

measures referred to as the EU ‘humanitarian border 3%

policy violate
international obligations such as non-refoulement, and the right to leave one’s

own country combined with the right to asylum.

3.2 The European Refugee Crisis and the Evolving Supranational External
Border Regime

In the name of ‘humanitarianism’ and deaths in the Mediterranean Sea,364 the
legal and political justification delivered by the EU and its Member States to
manage the ‘European refugee crisis’ is pre-emptive interception.®® The EU’s
pre-emptive interception strategy can be summarised in the words of a European
coast guard quoted in research conducted by Ruben Andersson: to avoid deaths at

sea the strategy is ‘to prevent [migrants] from leaving’, that is, prevent them

%2 Article 6.

%3 William Walters, ‘Foucault and Frontiers: Notes on the Birth of the Humanitarian Border, in
Ulrich Brockling, Susanne Krassman and Thomas Lemke (eds), Governmentality: Current
Issues and Future Challenges (London and New York, NY: Routledge, 2010) 138-164.

%4 The Global Approach to Migration and Mobility (n 321) 6.

%5 The Global Approach to Migration and Mobility (n 321) 15-16.
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getting on a boat which leads to danger.**® The Australian Prime Minister Tony
Abott described this approach as a compassionate policy, to ‘stop the boats’ in a
determination to save lives.*®” Although the EU led into believing that its
migration policy acted in solidarity with the refugees, this chapter argues that in
fact it is consistent with a ‘border management game’, in which the EU sets and
changes its terms: the smuggler is the ‘cause’, irregular migrants are ‘the victims’,
the EU is the ‘saviour’ and military intervention is the ‘solution’.**® All these fall

- . 369
‘under the rubric of compassionate border work’

in which the EU purports to
have developed measures such as interception and surveillance as lifesaving tools.
However, in this chapter it is argued that these measures are adopted as deterrent
tools to irregular migration having as their main objective the circumvention of
international responsibility contrary to international obligations and human rights

laws.

This form of border control process is referred to as ‘border externalisation or the
external dimension of border management’.*® The concept of ‘extra-
territorialisation’ is described by legal scholars as the ‘means by which the EU
attempts to push-back the EU’s external borders’ beyond Member State
territories.*’* Others describe extra-territorialisation as the process of ‘policing EU

borders at a distance’,*” under ‘remote control’*® deciding who enters and who is

%6 Ruben Andersson, ‘Europe’s Failed “Fight” against Irregular Migration: Ethnographic Notes
on a Counterproductive Industry’ (2016) JEMS Volume 42 Issue 7, 1060
<http://www.tandfonline.com/doi/full/10.1080/1369183X.2016.1139446> accessed 16 October
2017.

%7 Richard Ackland, ‘If Europe Listens to Tony Abbott, the Future for Refugees Will be Cruel’
(The Guardian, 21 April 2015) <https://www.theguardian.com/commentisfree/2015/apr/21/if-
europe-listens-to-tony-abbott-the-future-for-refugees-will-be-cruel> accessed 28 October 2017.

%8 pallister-Wilkins (n 81) 63.

%9 Adrian Little and Nick Vaughan-Williams, ‘Stopping Boats, Saving Lives, Securing Subjects:
Humanitarian Borders in Europe and Australia’ (2016) EJIR 3,
<http://journals.sagepub.com/doi/abs/10.1177/1354066116661227> accessed 28 October 2017.

370 Casas-Cortes and Cobarrubias (n 3) 80.

¥71 Triandafyllidou and Dimitriadi (n 2) 601; Marin, ‘Policing EU’s External Borders’ (n 3) 486.

%72 Guild and Bigo (n 17) 258.

%73 Guiraudon (n 3) 191.
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prevented from entering.** The combination of extra-territorial and
externalisation measures, has created a new concept of border management.
Borders are no longer considered only fixed territories of a State, but extend
beyond State territories through pre-emptive security checks and surveillance
activities.>” Although extra-territorialisation measures are conveyed as necessary
to save lives at sea, this chapter shows that their actual objective is to prevent
third country nationals (TCNs) from entering the EU; and if they attempt to do so,
they do not come close to reaching Member State territory.*”® To achieve this
objective, the main actors in border management had to be the third countries
from which the irregular migrants are departing, in collaboration with the EU, its
Member States and the relevant EU agencies.*”” These various actors in the field
would act under the auspices of the renewed Global Approach to Migration and
Mobility (GAMM) policy,*”® an EU strategy to externalise the complete agenda
on migration towards third countries’ territories through the EU’s external

relations policy.®”

This chapter divides the extraterritorial measures undertaken by Italy and Greece
in collaboration with the EU under a pre-emptive three-stage strategy, acting as
ad hoc fences. The first stage involves the EU’s determination for third countries

such as Libya and Turkey to comply with their obligations under the Palermo

4 Torresi (n 3) 656; Casas-Cortes, Cobarrubias and Pickles, ‘Riding Routes and Itinerant
Borders’ (n 3) 895.

%5 Topak (n 120) 2; Kirstine Mose and Vera Wriedt, ‘Mapping the Construction of EU
Borderspaces as Necropolitical Zones of Exception’ (2015) BLR 3(2) 278-304, 281.

%76 Rogier van Reekum, ‘The Mediterranean: Migration Corridor, Border Spectacle, Ethical
Landscape’ (2016) MP, 21(2) 336-341, 338.

37" Commission Communication, A European Agenda on Migration 13 May 2015, COM(2015)
240 final, 11-12; GAMM extended the concept of borders to neighbouring countries of the EU
to the ‘neighbours of neighbours’, i.e. to third countries of origin, transit and destination; The
Global Approach to Migration and Mobility (n 321) 2.

8 TFEU, article 77(2)(d); Council of the European Union, Presidency Conclusions (2005) Doc
7619/1/05; Council of the European Union, Global approach to migration: priority actions
focusing on Africa and the Mediterranean, Doc 15744/05; Global Approach to Migration and
Mobility (n 321) 2; Casas-Cortes, Cobarrubias and Pickles, ‘Good Neighbours Make Good
Fences’ (n 179) 2; Anna Triandafyllidou, ‘Multi-levelling and Externalizing Migration and
Asylum: Lessons From the Southern European Islands’ (2014) ISJ 9(1) 7-22, 9.

%79 The Global Approach to Migration and Mobility (n 321) 2.
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protocols. The second stage scrutinises the readmission agreements and
interception measures taken by Italy and Greece on the high seas. The third stage
examines the EU surveillance system, EUROSUR and its purported contribution
to the European refugee crisis.

3.3 First Pre-emptive Security Check: Criminalisation of Migrants

To ensure irregular migrants will not cross the high seas and arrive on EU
territory, they had to be prevented from leaving the third country territory. The
EU adopted pre-emptive interception measures referred to in this thesis as the
‘border game’.380 The ‘border game’ consists of the third country of departure
playing an active role in the surveillance and apprehension of would-be asylum
seekers in their own territory. If the TCN manages to reach Member State
territorial sea, only then will the respective Member State respect and comply
with its obligations under the Refugee Convention. It can be questioned how this
individual can possibly receive full protection by the very State that tried to
sabotage his/her arrival as an undesired immigrant. Although beyond their

infrastructural capacities, the EU requires Libya and Turkey®®

to manage the
increasing number of migrants or refugees who transit their territory, and
simultaneously provide the necessary legal guarantees within their immigration
systems.**? To comply with these requirements, Libya and Turkey, both parties®®
to the UN Convention against Transnational Organised Crime 2000 and its

Protocols (Palermo Protocols),®* have taken steps to ‘criminalise the smuggling

%0 See Chapter 2, section 2.1

%! No association agreement between EU and Libya; part of European Neighbourhood Instrument
(END) regional programmes on migration and human rights
<http://eeas.europa.eu/libya/index_en.htm> accessed 25 October 2017; Regulation (EU) No
232/2014 Establishing a European Neighbourhood Instrument (OJ L77/27 15.3.2014); EU-
Turkey re-admission Agreement (n 99).

*®2 HRW, “Europe’s Refugee Crisis, An Agenda for Action” 16 November 2015
<https://www.hrw.org/report/2015/11/16/europes-refugee-crisis/agenda-action> accessed 25
October 2017.

33 parties: 187, Signatories: 147;
<https://treaties.un.org/PAGES/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-
12&chapter=18&clang=_en> accessed 26 October 2017.

%4 See (n 72).
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of migrants’ and have adopted provisions prohibiting any person to leave the
country or cross its borders in an irregular manner.*® In accordance with Libyan
legislation, any non-national apprehended crossing Libyan borders irregularly
may be imprisoned and/or subject to a minimum fine of 2,000 Libyan dinars
(equivalent to EUR 1,326).%% Turkey imposes an administrative fine of 1,000 to
3,000 Turkish Lira (equivalent to EUR 260 to 780) on its nationals or non-
nationals who are apprehended crossing or attempting to cross Turkish borders

irregularly.®’

Although Turkey and Libya justify these measures on the basis of meeting the
overall object and purpose of the Protocol against the Smuggling of Migrants by
Land, Sea and Air, they are risking to violate Article 5, which prohibits the
‘criminalisation’ of migrants, specifying that smuggled migrants should not be
subject to criminal prosecution if they are the object of conduct related to migrant
smuggling as set forth in Article 6 of that Protocol.*®® The legislative guide for the
implementation of the Protocol expressly provides that sanctions should not apply
to migrants ‘even in cases where it involves entry or residence that is illegal under
the laws of the State concerned’.®® It has been acknowledged since 1949, that
people fleeing from persecution and other forms of hardship do not usually have
the required travel documents, as they often have no choice but to cross

international borders irregularly.>® In consequence, States cannot legitimately

%5 Article 6.

%6 ibyan Law No 6 of 20 June 1987, Concerning the Regulation of Aliens Entry, Residence and
Exit in Libya, Issued on 24/Shawwal/1396 FDP, Corresponding to 20/06/1987, as amended by
Law No 2in 2004, article 19 <http://security-legislation.ly/sites/default/files/files/lois/1214-
Law%20N0.%20(6)%200f%201987 EN.pdf> accessed 25 October 2017; Exchange rate as of
06.01.2017 <http://lyd.fxexchangerate.com/eur/2000-currency-rates.html> accessed 6 January
2017.

%7 Turkey: Law No 5682 of 1950, Passport Law, 24 July 1950 (as amended in April 2011 by
articles7-9 of Law No 6217) article33; Exchange rate as of 06.01.2017
<http://www.currencyconverterx.com/1000-TRY-to-EUR> accessed 6 January 2017.

%8 An obligation similar to article 31 of the Refugee Convention.

%9 UNODC, ‘Legislative Guides for the Implementation of the UN Convention against
Transnational Organized Crime and the Protocols Thereto’ (UN 2004) 340.

%0 UN Economic and Social Council, ‘Study on Statelessness’ (UN doc E/1112/Add.1, 1949) 24.
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prosecute migrants who use fraudulent documents to leave their country.>*! These
measures disregard the mixed migration pattern in the Central and Eastern

Mediterranean routes which consist of refugees and economic migrants.®

The Protocol not only protects refugees but also covers the contemporary reality
of the broad category of migrant smuggling. As Andreas Schloenhardt and Hadley
Hickson have argued, the immunity granted by Article 5 of the said Protocol must
extend to any administrative measure punishing smuggled migrants. Holding
otherwise would result in States being allowed to impose ‘punitive measures
under the guise of administrative immigration processes’ even though they are
precluded from imposing criminal sanctions.**® This view is supported by the
travaux préparatoires which confirm that Article 6(1)(b) applies even when an
individual knowingly possesses fraudulent documents for the purpose of migrant

smuggling within the meaning of Article 6(1)(a).***

Administrative measures such as detention and fines pose a greater threat to
smuggled migrants’ rights due to the limited involvement of the courts. In effect,
detention measures are similar to a criminal sanction prohibited under Article 5.
They have similar characteristics such as forced deprivation of liberty and
personal autonomy, and both entail coercive treatment.>® Detainees are often held

in criminal prisons or prison-like settings.>® Detention measures have proved to

%91 Colin Harvey and Robert Barnidge, ‘Human Rights, Free Movement, and the Right to Leave in
International Law’ (2007) IJRL 19(1), 1-21, 16.

%2 Anna Triandafyllidou, Disentangling the Migration and Asylum Knot, Dealing with Crisis
Situations and Avoiding Detention (RSCAS PP 2013/19 Policy Papers, 2013) 1.

%3 Andréas Schloenhardt and Hadley Hickson, ‘Non-Criminalization of Smuggled Migrants:
Rights, Obligations, and Australian Practice under Article 5 of the Protocol against the
Smuggling of Migrants by Land, Sea and Air’ (2013) IJRL 25 (1), 39-64, 47.

¥4 UN GAOR, Report of the Ad Hoc Committee, Elaboration of a Convention Against
Transnational Organized Crime on the Work of its First to Eleventh Sessions, 55th Session,
Addendum, ‘Interpretative Notes for the Official Records’ (Travaux Pre’paratoires) of the
Negotiation of the United Nations Convention Against Transnational Organized Crime and the
Protocols Thereto (Travaux Préparatoires) (UN Doc. A/55/383/ Add.1, 14, paragraph 93.

%% Groves (n 136) 228-230.

%% International Detention Coalition, ‘A New Agenda for Home Affairs: Ending Unnecessary
Immigration Detention in the EU” (2014) point 16, 5.
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be ineffective as deterrence tools to irregular migration.*” There are other less
intrusive instruments which the EU and its partners can use to achieve the desired
outcome in preventing irregular migration.**® States may include in their legal and
policy frameworks alternatives to detention, such as: community placement,
shelters, fundraising opportunities and reporting conditions.**® These punitive
domestic measures conflict with the principle of ‘good faith pe:rformance’.400
States parties to a treaty must ensure that the treaty is ‘interpreted in good faith in
accordance with the ordinary meaning to be given to the terms °...in their context

and in the light of its object and purpose’401

402

and must not act arbitrarily or
capriciously.”™ Although States have a sovereign right to impose administrative
measures on smuggled migrants, in effect they are sanctioning them contrary to

%93 rendering this obligation ineffective.**

Article 5 and the good faith principle,
The restrictive measures are taken in response to requests by the strongest and
economically independent States to weaker States such as Libya, Turkey and

Egypt to curtail the ‘right to leave’, including place of citizenship or current

%7 Detention Watch Network, ‘Ending the Use of Immigration Detention to Deter Migration’
April 2015,
<https://www.detentionwatchnetwork.org/sites/default/files/reports/DWN%20Detention%20as
%20a%20Deterrance%20Policy%20Brief.pdf> accessed 25 October 2017; Frontex Annual
Risk Analysis 2015, Massive influxes of irregular migrants have reached European soil in 2014
(280,000) 5
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2015.pdf>
accessed 25 October 2017; For 2015 (557,899 as of October 6 2015) see
<https://www.iom.int/news/iom-monitors-latest-migrant-arrivals-deaths-mediterranean>
accessed 25 October 2017.

%8 Harvey and Barnidge (n 391) 14.

%9 OHCHR and UNHCR, ‘Beyond Detention: A Global Strategy to Support Governments to End

the Detention of Asylum-seekers and Refugees’ (2014-2019) 19

<http://www.unhcr.org/53aa929f6.pdf> accessed 25 October 2017.

United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations,

Treaty Series, Volume 1155, 331 (VCLT) article 26: ‘Every treaty in force is binding upon the

parties to it and must be performed by them in good faith.’

VCLT, article 31(1); article 31 reflects customary international law; see Kasikilil /Sedudu

Island (Botswana v Namibia) Judgment, ICJ Reports 1999, 1045, paragraph 18.

Gabcikovo-Nagymaros Project (Hungary v Slovakia) [1997] ICJ Reports 142; Gerald

Fitzmaurice, The Law and Procedure of the International Court of Justice: General Principles

and Sources of Law (Volume 1, Grotius Publishers, 1986) 12-13.

“%% Free Zones (Switzerland v France)(Merits) [1930] PCIJ (ser A/B) No 46.

%04 Schloenhardt and Hickson (n 393) 49-50.
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presence.405 It also restricts the ‘right to seek asylum’ in a safe country.406 A
tension is created between the right to emigrate from one’s own country and the
right to enter another country, which the latter is considered a matter of national
sovereignty.””” There exists a right to leave as long as the destination State
permits entry.“®® Departing States have a dual duty: 1) not to impede departure;
and 2) to issue relevant documents for departure.*® In the courts, this positive
duty is usually linked with passport issuance.*® Today, however, in the context of
border control, the negative duty of States involves their undertaking of ‘respect’,
that is, not to impede any person from leaving. The right to leave a country does
not differentiate between a national and a foreigner.***

Although the right to leave one’s own country is a non-derogable right,**?

413

universally accepted as a norm of customary international law,”™ it has not been

%5 UDHR, article 13(2); ICCPR, article 12(2); Satvinder Juss, ‘Free Movement and the World
Order’ (2004) 16 IJRL 289, 291; Dimitry Kochenov, ‘The Right to Leave any Country’ in Sir
Richard Plender (ed), International Migration Law (The Hague, Martinus Nijhoff, 2012) 17;
Seline Trevisanut, ‘“Which Borders for the EU Immigration Policy? Yardsticks of International
Protection for EU Joint Borders Management’, in Loic Azoulai and Karin de Vries (eds), EU
Migration Law: Legal Complexities and Political Rationales (Oxford Scholarship Online,
2014) 137-138.

%06 Refugee Convention, article 1; EU Charter, article 18; UDHR, article 14; Goodwin-Gill
and McAdam, The Refugee in International Law (n 71) 370.

7 Uner v the Netherlands Application no 46410/99 ECHR 2006-XI1, paragraph 54; Saadi v Italy
Application no 37201/06 (2008) ECHR 179, paragraph 124; Koffi Anan, International
Migration and Development: report of the Secretary General 18 May 2006, A/60/871,
paragraph 76; Richard Ball, The Legitimacy of the European Union Through Legal Rationality:
Free Movement of Third Country Nationals (Routledge Research in EU Law) 219.

“0%8 peltonen v Finland, Communication No 492/1992 (UN Doc CCPR/C/51/D/492/1992 (1994)
paragraph 31; Juss (n 394) 294.

%9 Kochenov (n 405) 22; in line with ICCPR, article 12(2) ‘to respect’ and ‘to ensure’.

19 peltonen (n 408); Baumann v France Application no 33592/96 ECHR 2001-V, paragraphs 61—
63; also see Vincent Chetail and Celine Bauloz, Research Handbook on International Law and
Migration (Edward Elgar Publishing, 2014) 12.

1 Human Rights Committee, General Comment No 27: Article 12 on Freedom of Movement
CCPR/C/21/Rev.1/Add.9, 2 November 1999, paragraph 10; Siegfried Wiessner, ‘Blessed by
the Ties That Bind: The Nexus between Nationality and Territory’ (1986) 56 MLIJ, 512.

12 |CCPR, article 4(2); ECHR, article 15(2) applicable under Protocol No 4 to the ECHR, article

3 Vincent Chetail, The Transnational Movement of Persons Under General International Law -
Mapping the Customary Law Foundations of International Migration Law (Research
Handbook on International Law and Migration Edward Elgar Publishing, 2014) 10; Colin
Harvey, ‘Time for Reform? Refugees, Asylum Seekers, and Protection under International
Human Rights Law’ (2015) RSQ 34 (1) 43-60, 48.
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respected by those States unwilling to grant it. According to Goodwin-Gill,

although States have agreed two declarations about this norm,*** in practice it

remains weak*"® despite attempts by experts*®

417

and the Human Rights
Committee™" to enforce respect for this right on the ground. To render any
restriction of irregular migrants’ rights legitimate, irregular migration has been
linked with issues of security and criminalisation.**® Italy, Greece, and the EU
collectively, take advantage of the limitations accompanying the right to leave: it
‘shall not be subject to any restrictions except those which are provided by law,
are necessary to protect national security, public order, public health or morals or
the rights and freedoms of others, and are consistent with the other rights
recognised in the present Covenant’.**® Turkey and Libya claim that restrictions
on the enjoyment of this right are in accordance with their national law and
consistent with the Palermo Protocols. Irregular migrant boats depart from non-
official ports and to protect public order, these States must prevent human
trafficking and smuggling and undocumented immigration. However, a State
cannot invoke provisions of its national law to justify its failure to carry out the
terms of a treaty.*® Nor do the Palermo Protocols permit border controls to
interfere with the free movement of people whilst discovering trafficking and

smuggling.*! Articles 14 of the Trafficking Protocol and Article 19 of the

4 Uppsala Colloquium, Sweden, June 21 1972, The Right to Leave and the Right to Return
(reprinted in 7 International Migration Review, 1973) 62; the Strasbourg Declaration on the
Right to Leave and Return (26 November 1986); Rush Hofmann, ‘The Right to Leave and
Return to One’s Own Country: The Strasbourg Declaration on the Right to Leave and to
Return, Results of the Meeting of Experts Held in Strasbourg in November 1986 (1987) HRLJ
8, 478.

5 Goodwin-Gill, ‘The Right to Leave’ (n 71) 96.

8 Jose Ingles, Study on Discrimination in Respect of the Right of Everyone to Leave any Country
and to Return to His Country (1963) E/CN.4/Sub.2/220/Rev.1, 9.

“7 Human Rights Committee, General Comment No 27 (n 411) paragraph 18.

8 Mark Provera, The Criminalisation of Irregular Migration in the European Union (CEPS
Liberty and Security in Europe No80/2015) 2; Migrant Smuggling Protocol (n 135) article 2
and 3(a).

9 |CCPR, article 12(3); Protocol No 4 to the ECHR, article 2(3).

20 \/CLT, article 27.

21 UN Office on Drugs and Crime, International Framework for Action to Implement the
Smuggling of Migrants Protocol (2011), 43 ‘[w]ithout prejudice to international commitments
in relation to the free movement of people’; Migrant Smuggling Protcol, article 5; Harvey and
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Smuggling Protocol expressly state that the measures taken under these protocols
must not affect human rights and refugee law obligations.**? Nor have the CJEU
and ECtHR accepted the justification that the right to leave can be curtailed to

protect the immigration laws of another State.*?®

The right to leave one’s own
country must not be undermined through the use of blanket prohibitions.***
Instead, it must be construed in light of the ordinary meaning of the provision and

without undermining the treaty’s purpose and object.*?

In its guidance, the UN Human Rights Committee has stated that any restrictions
on the right to leave should be narrowly interpreted so as not to impair the essence
of the right, to avoid an unfettered discretion on those executing such

restrictions.*”® For a restriction to be proportionate,*’

a set of precise criteria
should be used in compliance with the principles of equality and non-
discrimination.*?® To justify the restriction on grounds of security and public order
there must be a genuine link between the individual’s conduct and his/her threat
to national security which must be genuine and present.*” In its recent report
published by the Special Rapporteur on counter-terrorism and human rights, Ben
Emmerson QC, there was no evidence that irregular migration lead to increased
terrorist activity.*® Furthermore, the report criticized the overly-restrictive
migration policies not to be justified on grounds of State security.*! On the

contrary, the more restrictive migration policies that criminalise irregular

Barnidge (n 391) 14: States can control departure of migrants within the limits of the ICCPR,
article 12(3).

%22 See Chapter 2, section 2.2 on Palermo Protocols.

%23 Case 33/07 Jipa v Romania [2008] ECR 1-5157, paragraphs 26—27; Stamose (n 16) paragraph
32.

24 Harvey and Barnidge (n 391) 18.

425 \/CLT, article 31(1).

Human Rights Committee, General Comment No 27 (n 411) paragraph 13.

ibid, paragraph 15.

ICCPR, article 12(1) and (2); UN General Assembly, International Convention on the

Elimination of All Forms of Racial Discrimination, 21 December 1965, United Nations, Treaty

Series, Volume 660, 195 (entry into force 4 January 1969) article 5; Human Rights Committee,

General Comment No 27 (n 411) paragraph 18.

%29 Stamose (n 16) paragraph 35; Markard (n 16) 609.

0 UN, ‘Promotion and Protection of Human Rights (n 21) paragraph 11.
“31 ibid, 5, paragraph 11.
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migration and which engage in push-back operations increase the covert
movements of people by smugglers which as a consequence may increase terrorist
activities.** It is therefore argued that the measures undertaken under the Protocol
on migrant smuggling are not proportionate to the aim of tackling human

smuggling and do not meet the tests of legality and necessity.**

3.4 Second Pre-emptive Security Check: Interception at Sea

For those irregular migrants who manage to depart without being detected by
third country officers, detection and interception at sea act as a second wall
barrier. As the Central and Eastern Mediterranean route is the busiest and most

dangerous bringing about thousands of deaths,***

the burden of detecting,
intercepting, disembarking and receiving irregular migrants falls to Italy and
Greece.*® To keep irregular migrants away from EU territorial waters, these
Member States in collaboration with the EU have devised bilateral strategies in
the form of readmission agreements with third countries.**®* A readmission
agreement is a bilateral agreement for the acceptance of ‘persons who do not, or
who no longer, fulfil the conditions in force for entry or residence on the territory
of the requesting Contracting Party provided that it is proved or may be validly

assumed that they possess the nationality of the requested Contracting Party’.437

“32 ibid, 5, paragraph 11.

“3 |CCPR, article 12(3).

%4 From 1988 to June 2016, over 27,000 people were documented as having drowned in an
attempt to cross the Mediterranean Sea identified as one of the most deadly seas in Europe, see
Amnesty International, <https://www.amnesty.org/en/latest/news/2014/09/search-and-rescue-
operations-central-mediterranean-facts-and-figures/> accessed 28 October 207; also see
<http://data.unhcr.org/mediterranean/regional.php> accessed 28 October 2017; Rapporteur Ms
Tineke Strik, Lives Lost in the Mediterranean Sea (n 251) 5.

Dublin Regulation (n 42) article 7: allocates responsibility for asylum claims upon the first EU
State of entry; Due to the Maltese/Italian disembarkation conflict, Italy is taking responsibility
for disembarking irregular migrants in its territory. Malta is receiving a limited number of
irregular migrants.

Council Conclusions on 29 measures for reinforcing the protection of the external borders and
combating illegal migration, Justice and Home Affairs Council in its 2998™ meeting (Brussels,
25 and 26 February 2010) measure 4, 2
<http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/113065.pdf>
accessed 18 October 2017.

Council Recommendation of 30 November 1994 concerning a specimen bilateral readmission
agreement between a Member State and a third Country (OJ C 274, 19/09/1996) article 1.
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By entering into a readmission agreement, the particular State undertakes to re-
admit any person who is a national of that country, or resides in it, or has crossed
its borders illegally as a means of transit. These agreements allow Member States
to return without any formalities unauthorised individuals intercepted at sea or
apprehended in their territory to third countries of origin or transit. This chapter
will now focus on readmission for those individuals intercepted before entering

Member State territorial waters.

3.4.1 Italian Interception and Push-back Policy

In May 2008, in response to the high number of irregular migrant crossings, Italy
commenced an indiscriminate push-back policy to the country of departure. From
May 2008 to February 2012, the Italian strategy was to return unauthorised
individuals apprehended on the high seas to North African countries such as
Libya, Tunisia and Algeria.**® These individuals were transferred onto Italian
boats and were compelled to disembark in third country ports without a prior
examination of their individual circumstances.** Italy argued that its push-back
operations were consistent with the Italy-Libya bilateral agreements.*° However,
these interception operations were conducted without transparency and in the

absence of monitoring mechanisms by international organisations, NGOs and the

“% Marianna Pavan, Can/Will Italy be Held Accountable for its ‘Push-back’ Policy in Relation to
International Refugee, Human Rights and European Union Law? (Migration Studies Unit,
Working Papers no 2011/12, 2011) 12; Moreno-Lax, ‘Seeking Asylum in the Mediterranean’
(n 43) 175; In 2011, the Treaty of Friendship was suspended because of the political turmoil in
Libya and revived again under the new Libyan government; Colonialism Reparation, Italy-
Libya <http://www.colonialismreparation.org/en/compensations/italy-libya.html> accessed 16
October 2017; Tripoli Declaration, signed in Tripoli on 21 January 2012,
<http://www.governo.it/backoffice/allegati/662567318.pdf> accessed 16 October 2017; Italy
continued its push-back policy with the National Transitional Council under the ‘Memorandum
of Understanding’.

¥ Borelli and Stanford (n 64) 37.

0 Treaty of Friendship, Partnership and Cooperation between the Italian Republic and Great
Socialist People's Libyan Arab Jamahiriya, made in Benghazi August 30, 2008
<http://www.camera.it/_dati/leg16/lavori/schedela/apriTelecomando_wai.asp?codice=16PDLO0
017390#PD> accessed 25 October 2017; Italian Law no 7/2009, Ratification and
Implementation of the Treaty of Friendship, Partnership and Cooperation between the Italian
Republic and the Great Libyan People’s Liberation Movement in Libya, made in Benghazi on
August 30, 2008, Official Gazette No 40, 18 February 2009, article 2
<http://www.parlamento.it/parlam/leggi/090071.htm> accessed 25 October 2017.

101

o



media.**! The Italian push-back policy, was strongly contested by the UNHCR,**?

academics,*® NGOs such as HRW*** and Amnesty International,**°

the Council of Europe (CoE),** the EU**" and ultimately by the ECtHR.**®

as well as by

According to the ECtHR, in all cases of removal where an individual shows

substantial grounds of facing ‘a real risk of being subjected to treatment contrary

to Article 3°,**° prior to taking a decision to return migrants, a State must first

examine whether 1) the receiving country complies with its human rights

obligations and respects them in practice and 2) the individual will be subjected to

450

any form of ill-treatment.™ Although Member States may refuse entry to TCNs

451

who do not fulfil their entry requirements,™" they must always act in accordance

with the EU Charter and general principles of Union Law, the Refugee

452 As a result of their immediate

Convention and the principle of non-refoulement.
return, these individuals are denied the right to have their case heard by an
independent administrative body, and the opportunity to challenge their
expulsion.*® Furthermore, upon return these individuals have been fined for

breaching immigration rules and/or detained in detention centres, sometimes for

“! Barbara Miltner, ‘Human Security and Protection from Refoulement in the Maritime Context’
in Edward and Ferstman (eds), Human Security and Non-Citizens: Law, Policy and
International Affairs (CUP 2010) 195, 215.

#2 UNHCR, ‘UNHCR Deeply Concerned over Returns from Italy to Libya’ (Press release, 7 May
2009); UNHCR, ‘UNHCR Interviews Asylum Seekers Pushed Back to Libya’ (Briefing note,
14 July 2009).

“3 Giuffré, ‘State Responsibility beyond Borders’ (n 61).

“* HRW, ‘Pushed Back, Pushed Around’ (n 115).

> Amnesty International, ““Libya of Tomorrow”: What Hope for Human Rights?’ (London, June
2010).

& Council of Europe, Parliamentary Assembly, The Arrival of Mixed Migratory Flows to ltalian
Coastal Areas 2 October 2013, Doc 12557, 6; Letter of 2 July 2010, from Thomas
Hammarberg, Commissioner for Human Rights, to Franco Frattini, Minister of Foreign Affairs
of Italy, (CommDH(2010)23).

M7 etter of 15 July 2009, from Jacques Barrot, Vice-President of the European Commission, to
Lopez Aguilar, President of the European Parliament Committee on Civil Liberties, Justice and
Home Affairs, Brussels.

“® Hirsi (n 57) paragraphs 137, 158, 186.

“9 ECHR, article 3; Hirsi (n 57) paragraph 114.

0 Hirsi (n 57) paragraphs 146-147; MSS (n 115) paragraphs 365-366.

1 SBC (n 158) article 14.

%52 SBC (n 158) article 4.

%53 shamayev and Others v Georgia and Russia Application no 36378/02 ECHR 2005-I11,
paragraph 460.
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prolonged periods.*** The indiscriminate return of migrants through the practice
of interception without any form of screening is incompatible with the minimal
procedural guarantees and international human rights law. The ECtHR has held
that any push-back practices performed without adequate assessment of individual
circumstances is in contravention of Article 3 ECHR, Article 4 of Protocol No 4
to the ECHR (prohibition of collective expulsions) and the principle of non-
refoulement.”*® These push-back practices are not only in violation of the Refugee
Convention,*™® the ECHR but also of EU law such as the EU Charter and
CEAS.*’

Following the ECtHR’s decision in Hirsi, Italy formally stopped its push-back
practices to Libya.**® No other formal agreements have been concluded by Libya
to date either with the EU collectively, or with Italy. This is due to Libya’s
continuing political instability and the fact that it is not a party to the Refugee
Convention. However, as Libya is a party to the UN Convention against
Transnational Organized Crime and the UN Trafficking Protocol,*° the two
countries have co-operated in the field of migration and defence. Since 2012,
Italian and Libyan cooperation has been reinforced through EU funding on

460 461

matters involving human rights™ and migration,”™" to improve Libyan border

4 Tiffany Butler et al, Human Rights in the Middle East and North Africa, Task Force 2015
(University of Washington, Jackson School of International Studies 2016) 46-55, 56-65, 66-77,
110-118, 119-135.

> Hirsi (n 57) paragraphs 137, 158, paragraphs 184-186; for article 3 ECHR, see paragraphs 137-
138; see Chapter 4 for more detail on push-backs.

%6 See Chapter 4 for more detailed analysis.

**7 Refugee Convention, article 1 and 33; ECHR, article 3; Return Directive (n 42); Asylum
Procedure Directive (n 158).

**8 Hirsi (n 57) paragraph 137; Paleologo (n 143); Toaldo (n 143) 7.

9 UNTS 12, Vol. 2225, 209 (adopted by resolution A/RES/55/25 of 15 November 2000, New
York, 15 November  2000); Parties: 187, Status as at 8.01.2017,
<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-
12&chapter=18&clang=_en>.

%80 €80.5 million humanitarian assistance during the 2011 revolution,
<http://europa.eu/rapid/press-release. MEMO-14-228 en.htm> accessed 28 October 2017.

%1 Libya receives funding under the European Neighbourhood Instrument (ENI), The EU’s total
funding programme for Libya is €108 million,
<http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/572797/EPRS_BRI(2015)572797
_EN.pdf> accessed 28 October 2017.
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control.*%?

Italy has reinforced the implementation of an integrated border
management system in order to undertake surveillance of Libya’s vast desert to

prevent irregular migrants from leaving Libyan territory.*®

3.4.1.1 EUBAM - An Italian and EU Indirect Push-back Practice

It is argued that the EU and Italy continue to act in contravention of their
international obligations by indirectly contributing to the financing of Libyan
border security for the purposes of returning irregular migrants. On 22 May 2013,
the Council of the EU supported Libya’s re-construction process by improving its
border security.*®* The mission, known as EUBAM Libya (EU Border Assistance
Mission),*®® had an initial mandate of two years, extended for a year and six
months until 21 August 2017.%°® Italy and the EU have undertaken to build and
upgrade detention camps for migrants and to provide training programmes for
Libyan police to control maritime and terrestrial borders and for identification
processes.*®” This collaboration places a strong focus on Libyan authorities to
exercise interception practices in their territories and territorial waters to prevent
irregular migrants and would-be asylum seekers from reaching Europe,
constituting a pull-back practice.*®® By assisting Libyan authorities to improve its

border security to perform pull-back practices, Italy in collaboration with the EU

“2 From May 2013, EU Border Assistance Mission in Libya (EUBAM Libya), contributing in
enhancing Libyan security at land, sea and air borders <http://eeas.europa.eu/csdp/missions-
and-operations/eubam-libya/index_en.htm> accessed 27 October 2017.

“3 FIDH (n 153) 36; For original process verbal see
<http://www.statewatch.org/news/2012/sep/ita-lib-processo-verbale.pdf> accessed 7 October
2017.

4 EUBAM Libya (n 9) article 3(1)(a).

> EUBAM Libya (n 9) article 1.

“® EU  External  Action, ‘EUBAM  Libya’  <https://eeas.europa.eu/csdp-missions-
operations/eubam-libya/10551/eubam-libya-mission-extended-budget-approved_en> accessed
18 October 2017; Annual budget of €17 million from 22 August 2016 to 21 August 2017,
Council of the EU, ‘Libya: Border Management Assistance Mission Amended and Extended’
15 February 2016 < http://www.consilium.europa.eu/en/press/press-releases/2016/02/15-fac-
libya-border-management/> accessed 15 October 2017; Annual budget for 2014 was €26
million <http://eeas.europa.eu/archives/docs/csdp/missions-and-operations/eubam-
libya/pdf/factsheet_eubam_libya_en.pdf> accessed 15 October 2017.

“7 EUBAM Libya (n 9) article 3; also see FIDH (n 153) 36.

“%8 FIDH (n 153) 36.
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in effect conduct indirect forms of push-back in violation of the right to seek

asylum and the non-refoulement principle.**®

Through EUBAM, Italy with the assistance of the EU is forcing would-be asylum
seekers to stay on Libyan territory where their life and freedom are under threat.
Italy has a positive obligation to provide international protection against

persecution or other forms of ill treatment in the State of departure.*

Any form
of assistance to Libyan authorities by Italy and the EU constitutes an exploitation
of refugee law and a violation of Article 31(1) VCLT stating that ‘a treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose’.
In accordance with Article 1A(2) of the Refugee Convention, to be recognised as
a refugee the person must be outside the territory of his/her country of nationality
or habitual residence.*’”* One observes that through EUBAM, ltaly with EU
assistance seem to interpret Article 1A(2) of the Refugee Convention that as long
as the would-be asylum seeker does not leave the country of origin or transit the
Refugee Convention is non-applicable. However, Italy does not only have the
obligation to provide international protection once the person leaves his/her
territory but to also ensure that it does not sabotage their departure from the State
where s/he flees from political or other forms of persecution. Italy has an
obligation in accordance with Article 31(1) VCLT to interpret Article 1A(2) of
the Refugee Convention in the light of its object and purpose, i.e. ‘the emphasis of
this definition is on the protection of persons from political or other forms of
persecution’.*’? Libya has been reported to systematically violate international

human rights and refugee law. Thus, any assistance to Libyan authorities to pull-

%9 Markard (n 16) 616; For an analysis on Greek push-backs see Chapter 4.

4% UNHCR’s amicus curiae brief (n 70) 427.

"' European Roma Rights Centre and Others (n 74) paragraph 31; Also see UNHCR Handbook
(n 74) paragraph 88.

2 UNHCR, Convention and Protocol relating to the Status of Refugees, 3,
<http://www.unhcr.org/3b66c2aal0.pdf> accessed 28 October 2017.
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back irregular migrants is in effect an illicit indirect push-back to Libya, as
condemned by the ECtHR in Hirsi.*"®

EUBAM however, reveals another legal gap created by the provisions of Article
33 of the Refugee Convention, Article 3 ECHR and Article 19(2) EU Charter
which provide safeguards against the expulsions of refugees.*”* Article 33 of the
Refugee Convention and Article 3 ECHR do not contain any geographical
limitation to its protection. Article 33 of the Refugee Convention provides that
‘no Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular
social group or political opinion’.*” It is argued here that the terms ‘expel’,
‘return” and ‘refouler’ when combined with the text ‘in any manner whatsoever’
connote both a territorial and extraterritorial application of Article 33 of the

Refugee Convention.*’®

Any other interpretation would deny refugees protection
from refoulement as long as they have not entered the Contracting party’s
territory. The extraterritorial application of Article 33 of the Refugee Convention
is established when the State exercises its jurisdiction similar to the protection

offered by Article 1 ECHR.*"”

The ECtHR has already confirmed that refoulement may occur within the territory
of a State, at its borders, or outside its territory.*”® Thus to trigger the application

of the non-refoulement principle, the would-be asylum seeker must cross the

% Hirsi (n 57) paragraph 137.

4 EU Charter, article 52(3) ‘this Charter contains rights which correspond to rights guaranteed by
the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning
and scope of those rights shall be the same as those laid down by the said Convention’.

"> Refugee Convention, article 33.

47® Kate Elliott (ed), International legal standards for the Protection from Refoulement (Instituut
voor Immigratierecht 2009) 51; UNHCR, Conclusions adopted by the Executive Committee on
the International Protection of Refugees No 85 (XLIX) 1998, A/53/12/Add.1, paragraph (q) —
Article 33 applies to non-admission at a border.

" See Chapter 2, section 2.3.2; also see ICCPR, article 2(1) — ‘within its territory and subject to
its jurisdiction’; CAT, article 2(1) ‘in any territory under its jurisdiction’.

48 Amuur v France Application no 19776/92 EHRR 1996-111, paragraph 52.
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territorial sea of the third country of departure and either reach the territory of the
country of asylum or fall under its jurisdiction.*’® To establish the exercise of a
State’s jurisdiction beyond the State’s border it is necessary to prove the element
of a “factual effective control’ in which the State has over territory or persons.*®
Thus jurisdiction is understood as ‘control over territory by military occupation or
the exercise of public powers by virtue of the consent of the government of the
territory’,*® or ‘when a State’s acts take place on-board vessels registered in or
flying the flag of the State’ and ‘when there is the consent of the government of

the foreign territory’.*®® Thus, not all State conduct falls within the scope of
Acrticle 33 of the Refugee Convention and Article 3 ECHR.

To hold Italy accountable for its assistance provided to Libya through EUBAM,
the key element to establish is whether the refugee is forced to go or stay to the
‘frontiers of territories’ facing ill-treatment as a consequence of Italy’s conduct.*®®
A causal link must exist between the conduct of Italy and that of the refugee being
forced to go or stay ‘to the frontiers of territories’ where his life or freedom are
under threat, irrespective whether the conduct occurs in or outside the State’s
territory.*® However, the element of an ‘effective control’ over Libyan territory,
an exercise of public powers by virtue of the consent of the government of the
territory or actual control over persons cannot be established. The financial
assistance and training program do not satisfy the requirement of ‘effective
control’ over the Libyan territory or over persons.*®® On this basis, it is argued
that EUBAM, an EU policy on third country financial support, constitutes in

effect a strategy to avoid international responsibility under EU and international

4% Refugee Convention, article 1A(2) combined with article 33; Goodwin-Gill and McAdam, The
Refugee in International Law (n 71) 206-208; Mungianu (n 84) 141; Lauterpacht and
Bethlehem (n 55) paragraphs 76-86; On jurisdiction at sea see Chapter 2, section 2.3.1-2.3.2.

“80 Bankovic (n 76) paragraph 71; also see Mungianu (n 84) 156.

“8! lascu and Others v Moldova and Russia Application no 48787/99 ECHR 2004-VII, paragraph

387; Ocalan v Turkey Application no 46221/99 ECHR 2005-1V, paragraph 91-92.

Bankovic (n 76) paragraph 73.

® Elliott (n 476) 53.

* Elliott (n 476) 53; EXCOM Conclusions No 22 (n 75) paragraph 1(A)(2).

® EUBAM Libya (n 9) article 6 and 13.
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law, despite the fact that Libya uses this financial assistance to commit human

rights breaches.*%®

It is argued however that assisting Libyan authorities to prevent boats of irregular
migrants from leaving territorial waters and build and upgrade detention camps
with Italian and EU finances is a form of pull-back which constitutes an
interference with the right to leave one’s own country and is incompatible with
the non-refoulement principle and refugee law obligations. The right to leave
one’s own country complements the non-refoulement principle creating the basis
of refugee protection.”®’ As it was considered unconscionable by the international
courts to allow a State to perpetrate human rights violations on another State’s
territory, which would be condemned if perpetrated within its own territory,*®
equally unconscionable would be to allow a State to avoid its international
responsibilities by engaging and assisting third countries to breach their

international obligations in the context of cooperation in migration control.

3.4.1.2 Italy and the EU Become Derivatively Responsible for Aid or

Assistance Given to Libya

The EU collectively and Italy in particular, assist Libyan authorities in
intensifying border controls to detect and detain unauthorised migrants attempting
to cross its borders and provide financial assistance to up-grade detention camps
despite prior knowledge that Libya has been regularly reported by NGOs and

Council of the EU’s conclusions to have a poor human rights record.*® In

%8 jttle and Vaughan-Williams (n 369) 8; Melanie Fink, ‘A “Blind Spot” in the Framework of
International Responsibility?” in Thomas Gammeltoft-Hansen, Jens Vedsted-Hansen (eds)
Human Rights and the Dark Side of Globalisation: Transnational Law Enforcement (The
Danish Institute for Human Rights, Research Project 2015) 13.

7 Guy Goodwin-Gill, ‘The Right to Seek Asylum: Interception at Sea and the Principle of Non-
Refoulement’ (2011) IJRL 23, 444; Seline Trevisanut, ‘The Principle of Non-Refoulement’ (n
65) 667.

%88 Celiberti de Casariego (n 229) paragraph 10.3; Dennis (n 229) 124-125; see Chapter 2, section
2.3.1.

9 |LC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
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accordance with Article 16 ASR and Article 14 ARIO Italy and the EU become
derivatively responsible for aid or assistance given to Libya for the commission of
an internationally wrongful act if it does so with ‘knowledge of the circumstances
of the internationally wrongful act’ and ‘the act would be internationally wrongful
if committed by that State’. Italy and the EU must 1) be aware’®® of the
circumstances that its aid and assistance facilitates Libya to conduct international
wrongful acts, 2) the aid and assistance must actually facilitate the commission of
the act and 3) the act would have been wrongful if committed by Italy and the EU
itself.

Italy and the EU cannot argue that they had no knowledge of the situation in
Libya as UNHCR and NGOs have reported Libya to be a gross human rights
violator.*** Once returned to Libya, irregular migrants face torture and other ill-
treatment, and abuses such as sexual violence, abductions for ransom, and foreign
nationals face detention for migration related offences.*** Furthermore, in the
absence of stable State institutions, upon interception and arrest irregular migrants
493

claim to have been subjected to prolonged beatings by Libyan coastguards.

Amnesty International reports that lawlessness and chaos prevail in Libya creating

commentaries 2001 (ASR Commentary) UN Doc. A/56/83, 3 August 2001, article 16
paragraph 10; FIDH (n 153) 36; Council of the EU, Conclusions on Libya (Foreign Affairs
Council Meeting, Luxembourg, 20 October 2014)
<http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/145200.pdf>
accessed 28 October 2017.

“% See Chapter 6, section 6.3 on a detailed analysis of ‘knowledge’ as the key element.

1 UN, ‘General Assembly Suspends Libya from Human Rights Council’, GA/11050, 11 March
2011, Secretary General Voices “Grave Concern” at Ongoing Violence against Civilians
<http://www.un.org/press/en/2011/ga11050.doc.htm> accessed 26 October 2017; OHCHR and
United Nations Support Mission in Libya ‘Report on the Human Rights Situation in Libya’ 16
November 2015, 1
<http://www.ohchr.org/Documents/Countries/LY/UNSMIL_OHCHRJointly_report_Libya 16.
11.15.pdf> accessed 26 October 2017; Amnesty International, The State of the World’s Human
Rights, Libya 2015/2016, 236 <https://www.amnesty.org/en/countries/middle-east-and-north-
africa/libya/report-libya/> accessed 26 October 2017; HRW, ‘World Report 2014: Libya’
<https://www.hrw.org/world-report/2014/country-chapters/libya> accessed 26 October 2017.

2 Amnesty International, <’Libya is full of cruelty” (n 249) 5; MHUB, ‘Detained Youth, The Fate
of Young Migrants, Asylum-seekers and refugees in Libya Today’ 2015, 55
<http://www.mixedmigrationhub.org/wp-content/uploads/2015/07/MHUB_2015_Detained-
Youth.pdf> accessed 26 October 2017.

%% Amnesty International, “”Libya is full of cruelty” (n 249) 5.
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xenophobic feelings especially against Christian foreign nationals, resulting in
their exploitation in unpaid work, physical assault, abductions, torture, unlawful
killings, and other forms of ill-treatment.*** Libyan legal framework allows for
the indefinite detention of irregular entry, stay or exit.**®> For many years, NGOs
have criticised the Libyan detention policy as a disproportionate measure and
condemns it for not distinguishing general migrants from refugees, or those in
need of international protection.*®® Moreover, migrant women detainees are
vulnerable to sexual violence due to the lack of female guards in Libyan detention
centres. Libyan detention centres lack adequate ventilation, have no hygienic
facilities, are overcrowded and have a shortage of basic necessities including
medicine and food.*®” HRW,*® Amnesty International,*®® the Jesuit Refugee

O and Médecins sans Frontieres®® have all documented that once

Service™
irregular migrants are intercepted and returned to Libya, the Libyan authorities
detain these individuals in overcrowded detention facilities, with poor sanitation
and nutrition, and without access to an interpreter, a lawyer or to judicial review
in order to challenge their detention. Libya is directly violating its international
obligations and human rights law by violating international conventions such as

Convention against Torture 1989 (CAT), Convention on the Elimination of All

% Amnesty International, “’Libya is full of cruelty™ (n 249) 6.

4% | aw No 6 of 20 June 1987 Concerning the Regulation of Aliens Entry, Residence and Exit in
Libya (amended by Law No 2 in 2004), article 19.

% MHUB, ‘Detained Youth’ (n 492) 48.

“7 Amnesty International, “’Libya is full of cruelty” (n 249) 20.

% HRW, ‘Libya: Whipped, Beaten, and Hung from Trees, Detained Migrants, Asylum Seekers
Describe Torture, other abuse in Detention’ 22 June 2014
<https://www.hrw.org/news/2014/06/22/libya-whipped-beaten-and-hung-trees> accessed 26
October 2017.

9 Amnesty International, ‘Scapegoats of Fear, Rights of Refugees, Asylum-seekers and Migrants
abused in Libya’ 6 May 2013, 19.

% Jesuit Refugee Service, ‘Malta, Beyond Imagination, Asylum Seekers Testify to Life in Libya’
January 2014, 12.

%01 Meédecins sans Frontiéres, ‘Libya: Arbitrary Detention of Refugees, Asylum-seejers and
Migrants must Stop” 1 September 2017 <http://www.msf.org/en/article/libya-arbitrary-
detention-refugees-asylum-seekers-and-migrants-must-stop> accessed 26 October 2017.
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Forms of Discrimination against Women 1989 (CEDAW) and the Protocol on
Migrant Smuggling and Trafficking.*"

In addition, Libya fails to offer adequate asylum safeguards. Although it is not a
signatory to the Refugee Convention, it is bound to the Organization of African
Unity Convention Governing the Specific Aspects of Refugee Problems in Africa
(1969) sharing similar principles.®® Libya does not adopt domestic asylum
legislation in line with its international obligations nor does it provide the
necessary legal safeguards such as national asylum institutions and processes.*®*
The only organisation dealing with asylum related issues in Libya is UNHCR and
its partners. Due to no cooperation agreement existing between UNHCR and the
Libyan government, decisions on asylum applications by UNHCR are given un-
systematically, on an ad hoc basis. For the above reasons, Libya is not considered
a safe country as is evidenced by the EUBAM offices operating in Tunisia instead
of in Libya since August 2014.°* Despite various calls by NGOs and civil society
groups to stop the collaboration with Libya, the EU and its Member States are

more concerned to externalise border controls. The economic and security

%02 International Convention on the Elimination of All Forms of Racial Discrimination 1969,
article 1; UN General Assembly, International Covenant on Economic, Social and Cultural
Rights, 16 December 1966, United Nations, Treaty Series, Volume 993, 3, article 2;
International Covenant on Civil and Political Rights 1976, article 2; UN General
Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18
December 1979, United Nations, Treaty Series, Volume 1249, 13, article 1; Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1989, articles 1-3;
UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United
Nations, Treaty Series, volume 1577, 3, article 2; UN General Assembly, International
Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families, 18 December 1990, A/RES/45/158, article 1; UN Convention against Transnational
Organized Crime 2000, New York, 15 November 2000, UNTS 12, Vol. 2225, 209, and its two
Protocols — Trafficking Protocol (n 177) Article 6; Migrant Smuggling Protocol (n 135) article
5 (not to criminalize individuals for being the object of migration).

%% African Commission on Human and Peoples’ Rights, ‘Ratification Table’
<http://www.achpr.org/instruments/refugee-convention/ratification/> accessed 17 October
2017.

% MHUB ‘Detained Youth® (n 492) 45-46.

% EUBAM Libya (n 9) article 4(2): ‘EUBAM Libya shall have its Headquarters in Tripoli.’
Common Security and Defence Policy, EU Integrated Border Assistance Mission in Libya
(January 2015) <http://eeas.europa.eu/csdp/missions-and-operations/eubam-
libya/pdf/factsheet_eubam_libya_en.pdf> accessed 7 October 2017.
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concerns of the EU as a whole seem to take precedence over concerns over

migrants’ rights protection.506

However, to incur international responsibility for aiding or assisting Libya, a link
must exist between the assistance provided and the wrongful act.®®’ In accordance
with the ILC commentaries the assistance ‘must be given with a view to
facilitating the commission of an internationally wrongful act’, and proof is
required of an implicit ‘intention’ by the EU and Italy that its manpower
assistance and financial aid facilitates the commission of the wrongful act.>® At
first, the ILC commentaries suggest the ‘intent’ criterion to consist of a
‘subjective element’ as a decisive factor for international responsibility.®® It is
argued however that such an approach makes the standard of proof inherently
difficult in practice for two obvious reasons: 1) the EU and Italy are not expected
to openly express their illegal purpose and 2) they will not officially declare the
actual purpose of their assistance. Thus, the requirement of intent makes
international responsibility obscure and very difficult to prove in practice. Hence,
to aid or assist with a view to facilitate must be ‘deliberate in character’ not
towards the ‘ultimate purpose of the act’ that it is ‘assisting’.510 The ILC has
explained that it is not necessary for the aid or assistance to make an ‘essential
contribution’ to the performance of the wrongful act but that it simply ‘contributes
significantly’.>** For the attribution of responsibility to arise all the EU and Italy

need to know are the circumstances of the wrongdoings.

% Emanuela Paoletti, Migration Agreements between Italy and North Africa: Domestic
Imperatives versus International Norms (Middle East Institute, 2012) 4.

%7 jJames Crawford, Second Report on State Responsibility (Addendum, A/CN.4/498/Add.1)
paragraph 180; Pieter Kuijper and Esa Paasivirta, ‘EU International Responsibility and its
Attribution: From the Inside Looking Out’, in Malcolm Evans and Panos Koutrakos (eds.), The
International Responsibility of the European Union (Oxford: Hart Publishing, 2013) 35.

%8 ARIO Commentary (n 98) article 14, paragraph 4; ASR Commentary (n 489) article 16,
paragraph 5.

%99 ibid.

*19 v/ladislav Lanovoy, Complicity in an Internationally Wrongful Act SHARES Paper 38(2014)
152.

%11 See ASR Commentary (n 489) article 16, paragraph 5; James Crawford, The International Law
Commission’s Articles on State Responsibility (Cambridge University Press, 2002) 50.
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Hence, to become effective, the decisive element proving international
responsibility must be based objectively on evaluating Italy’s and EU’s
knowledge that human rights violations are conducted with its assistance.>?
Special Rapporteurs Crawford and Ago support this argument, asserting the
clement of intent to ‘demonstrate proof of rendering aid or assistance with
knowledge of the circumstances’.”™ The element of intent considered from a
knowledge-based focus imputes responsibility in consideration for rendering
assistance to the wrongful act, providing a distinction between standard forms of
cooperation and assistance rendered for the commission of a wrongful act.>**
Thus, the impact of the assistance rendered coupled with the knowledge of the
international wrongful act is the decisive element triggering EU’s and Italy’s
international responsibility. That explains why international law imposes on a
State or international organisation the obligation to withdraw assistance upon
gaining knowledge of human rights violations.”*® Once it is established that the
aid or assistance has been rendered by the EU and Italy for the commission of an
international wrongful act then the ‘aid or assistance’ in itself constitutes an
international wrongful act.”'® Hence, the EU and ltaly bear international
responsibility independently for their own conduct, i.e. the aid or assistance which

has become internationally wrongful.

This chapter argues that through the conduct of Frontex, the EU derives
international responsibility for aiding and assisting the Libyan authorities to
improve Libya’s border security, providing training programmes for Libyan
police to control maritime and terrestrial borders to best conduct pull-back
practices in their territories and territorial waters, and providing financial aid to

build and upgrade detention camps for migrants unlawfully and arbitrarily

*12 ARIO Commentary (n 98) article 14 paragraph 3; Fink, ‘A “Blind spot™ (n 486) 13.

>3 Crawford, Second Report on State Responsibility (n 507) paragraph 186; Roberto Ago, Seventh
Report on State Responsibility (1978) YILC, 1(1) 58, paragraph 72.

>4 Helmut Aust, Complicity and the Law of State Responsibility (Cambridge University Press
2011) 239.

315 ARIO, article 14 and 30; Wall (n 201) paragraph 146.

%18 ARIO, articles 14; Ago Seventh Report on State Responsibility, paragraph 99.
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517 Without EU and Italian financial assistance,

depriving them of their liberty.
Libyan authorities would not have had the capacity or the infrastructure to pull-
back irregular migrant boats and hold them in substandard detention facilities
offering degrading treatment.’® The EU and ltaly have continued to provide
financial assistance to Libya despite the NGOs and Council of the EU’s
conclusions that ‘on-going violence, human rights abuses, and violations of
international humanitarian law’ take place across the coun'[ry.519 For many years
now Libya has been reported by the UNHCR and NGOs to be a gross human
rights violator.>?® Hence, the EU and Italy acquire international responsibility for
aiding and assisting Libya with knowledge that it conducts internationally

wrongful acts.**

In relation to the third element, through the Italian/EU aid and assistance, Libyan
authorities apprehend and detain in inhuman and degrading conditions would-be

asylum seekers in violation of the right to leave one’s own country,®? the right to

3

seek asylum,®® and contrary to the prohibition of inhuman and degrading

*7 EUBAM Libya, article 3; See Chapter 3, section 3.4.1.1; FIDH (n 153) 36.

*8 ARIO commentary (n 98) article 14 paragraph 4; see by analogy ASR Commentary (n 489)
article 16, paragraph 5; Thomas Gammeltoft-Hansen and James Hathaway, ‘Non-Refoulement
in a World of Cooperative Deterrence’ (2015) 53 CJTL 280-281.

*1% See Chapter 3, section 3.4.1.1; Council of the EU, Conclusions on Libya (n 489).

520 UN, ‘General Assembly Suspends Libya from Human Rights Council’ (n 491); UNHCR,
‘Report on the Human Rights Situation in Libya’ (16 November 2015) 1
<http://www.ohchr.org/Documents/Countries/LY/UNSMIL_OHCHRJointly_report_Libya_16.
11.15.pdf> accessed 13 October 2017; Amnesty International, Libya 2015/2016 (n 491) 236;
HRW, ‘World Report 2014’ (n 491).

2L ASR, article 16; Fink, ‘A “Blind Spot™ (n 486) 13; Annie Bird, ‘Third State Responsibility for

Human Rights Violations’ (2011) 21 EJIL 883; Georg Nolte and Helmut Philipp Aust,

‘Equivocal Helpers — Complicit States, Mixed Messages and International Law’ (2009) 58

ICLQ 5; Maarten den Heijer, Issues of Shared Responsibility before the European Court of

Human Rights ACIL Research Paper No 2012-04 SHARES Series, 26; See by analogy ASR,

article 16 ‘responsibility for aid or assistance under Article 16 of the ASR is a rule of

customary international law’, Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), Judgment, ICJ

Reports 2007, 43, paragraph 420.

Universally accepted as a norm of customary international law, UDHR, article 13(2); ICCPR,

article 12(2).

°2 UDHR, article 14(1); For Italy see Refugee Convention, article 1A(2); CAT, article 3; Asylum
Procedures Directive (n 153) article 3; Libya is a party to the Organization of African
Unity, Convention Governing the Specific Aspects of Refugee Problems in Africa ("OAU
Convention™), 10 September 1969, 1001 U.N.T.S. 45 (1969), article 1(1).
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treatment;>** international obligations which Italy and the EU are bound.>*® The

EU and Italy have an obligation not to continue to support Libya financially or
provide logistics, services, manpower which is used to conduct human right
violations and to cease any form of cooperation i.e. EUBAM in Libya.’®
International responsibility may be imputed to the EU and Italy even in those
circumstances where they have not issued specific instructions to execute an
action resulting in violation, but could have prevented the wrongful conduct from
occurring.®?’ Italy and the EU respectively acquire international responsibility as
complicit to the wrongful act if they fail to withdraw assistance rendered when
used to commit human rights violations.>*® This is based on the assumption that
Italy and the EU have a positive obligation to act with ‘due diligence’ to stop
furnishing aid and assistance to Libya.**

3.4.2 Greek Returns to Turkey under the EU/Turkey Statement

Greece responded to the sharp increase in irregular migrants by building a 10.5km
fence costing millions of Euros and deploying 1800 border guards along the
Greek/Turkish border.> This fence, although built without EU support,

%24 CAT, article 16; for Italian and Libyan ratification see <http://indicators.ohchr.org/> accessed
17 October 2017, ECHR, article 3- ratified by Italy
<http://www.coe.int/en/web/conventions/search-on-treaties/-/conventions/chartSignature/3>
accessed 17 October 2017.

525 TFEU article 78(1) obliges the EU to act in accordance with the Refugee Convention and other
treaties such as CAT, the ICCPR and the ECHR; TEU, article 6(3); EU Charter, article 19(2);
see ratifications to the Refugee Convention as of 27 October 2017
<http://www.unhcr.org/uk/3b73b0d63>pdf accessed 27 October 2017.

°26 See Chapter 3, section 3.4.1.1; Council of Europe, Report of the Economic and Social Council,
Report of the Third Committee of the General Assembly, draft resolution XVII, A/37/745, 50.

2T ARIO, article 4; Nuhanovic v the Netherlands (5 July 2011) LIN: BR5388, paragraph 5(9);
Tom Dannenbaum, ‘Killings at Srebrenica, Effective Control, and the Power to Prevent
Unlawful Conduct’ (2012) ICLQ 61(3) 713-728, 716; Corfu Channel Case (United Kingdom v
Albania) [1949] ICJ Reports 4; Goodwin-Gill, ‘The Right to Seek Asylum’ (n 487) 452- 453.

°28 Bosnia and Herzegovina v Serbia and Montenegro (n 521) paragraph 432; See by analogy
Rantsev v Cyprus and Russia Application no 25965/04 (2010) 51 EHRR 1, paragraph 218-219
and paragraph 232.

%23 Qlivier Corten and Pierre Klein, ‘The Limits of Complicity as a Ground for Responsibility:
Lessons Learned from the Corfu Channel Case’, in Karine Bannelier et al. (eds.), The ICJ and
the Evolution of International Law (London: Routledge, 2011) 331.

%30 peter Shields, ‘The Human Cost of the European Union's External Border Regime’ (2015)
JSJPR, 27(1) 83-84.
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effectively reduced the number of irregular migrants crossing the border from
Turkey to Greece,>! but in the same time produced the side effect of displacing
migrants’ routes to more dangerous sea routes.”* To stop sea arrivals, Greece
subsequently exercised forced returns in the form of push-backs to Turkey.>®
NGOs have reported Greek coastguards intercepting irregular migrants in their
dinghies, taking them on board a Greek vessel where some have been ‘slapped,
beaten and manhandled’, towing them back to Turkish waters, damaging their
boats and subsequently abandoning them in Turkish waters for the Turkish
coastguard to rescue them.>** These allegations are addressed in more detail in
Chapter 4 of this thesis.

To support Greece, and in response to the migration crisis and allegations of push-
backs, the EU intensified its cooperation with Turkey to improve the management
of migration flows from Turkey to Greece and subsequently Bulgaria. On 1 June
2016, the EU-Turkey readmission agreement succeeded the Greek/Turkish
readmission agreement.”* In return for EU incentives on visa liberalisation and

possible EU membership, Turkey agreed to admit its own nationals, transiting

! Frontex, Eastern Mediterranean Route <http://frontex.europa.eu/trends-and-routes/eastern-
mediterranean-route/> accessed 15 October 2017; Western Spring, EU Refused to Fund Greek
Anti-Invasion ~ Fence along  Border with  Turkey (30 December 2012)
<http://www.westernspring.co.uk/eu-refused-to-fund-greek-anti-invasion-fence-along-border-
with-turkey/> accessed 15 October 2017.
Frontex, Eastern Mediterranean Route (n 531).
Everton Gayle, Greece’s Illegal Push Backs of Asylum Boats Puts Lives at Risk, says Amnesty
International (Euronews, 25 August 2015) <http://www.euronews.com/2015/08/25/greece-
routinely-pushes-back-immigrant-boats-out-to-sea-says-amnesty/> accessed 18 October 2017;
A critical analysis of such practices are laid out in Chapter 4.
ibid; also see Amnesty International, ‘SOS Europe’ 2013; see Chapter 4.
EU-Turkey re-admission Agreement (n 99); Agreement between the Hellenic Republic and the
Republic of Turkey on cooperation of the Ministry of Public Order and the Ministry of Interior
of Turkey on combating crime, especially terrorism, organized crime, illicit drug trafficking
and illegal immigration 2001 (effective from April 2002) published at Southeast European and
Black Sea Studies, Volume 1, Issue 2, 171-174; Greek Migration Law, 33-86-2005; Turkey:
Law on ratification of Decision No. 2/2016 of The Joint Readmission Committee Set Up - The
Agreement Between the Republic of Turkey and the EU on the Readmission of Persons
Residing Without Authorisation — on implementing arrangements for the application of Articles
4 and 6 of the Agreement as of 1 June 2016, 1 April 2016.
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TCNSs, and stateless persons coming to the EU.%* On 18 March 2016, members of
the European Council and their Turkish counterpart decided to step up their
commitments to the implementation of their joint action plan as agreed on 29
November 2015, as well as, end irregular migration from Turkey to the EU by
breaking the business model of the smugglers.>*” Through this statement, it was
decided as of 20 March 2016, TCNs who did not apply for asylum or whose
application was determined as ‘inadmissible’ or unfounded would be returned to
Turkey.>*® According to the Recast Asylum Procedures Directive, a Member State
may reject an application as ‘inadmissible” without examining its substance when:
1) the individual should have requested asylum in the first country of arrival

539

guaranteeing effective access of protection (safe third country),” or the applicant

has been recognised as a refugee in another country (first country of asylum).>*

Both these concepts have been deemed applicable to Turkey.**

Turkey however, cannot be considered a ‘safe third country’ as it does not fulfil
the safeguards under Article 38 of the Recast Asylum Procedures Directive, nor

does it offer protection under the Refugee Convention and respect for the

%% EU-Turkey readmission Agreement (n 99) articles 3-4; Council Decision 2008/157/EC on the
principles, priorities and conditions contained in the Accession Partnership with the Republic
of Turkey and repealing Decision 2006/35/EC (OJ L 51/4, 26.2.2008); European Commission
Press release 4  April 2016,  <http://europa.eu/rapid/press-release. MEMO-16-
1221 en.htm?locale=en> accessed 18 October 2017.

53T EU-Turkey statement (n 99).

5% Greek Law No 4375 of 2016 on the organization and operation of the Asylum Service, the
Appeals Authority, the Reception and Identification Service, the establishment of the General
Secretariat for Reception, the transposition into Greek legislation of the provisions of Directive
2013/32/EC [Greece] Official Gazette A-51, 3 April 2016, article 54; Greek Presidential
Decree 113/2013 establishing a uniform recognition procedure for aliens and stateless persons
of refugee or subsidiary protection status in compliance with Council Directive 2055/85/EC,
Official Gazette A-146, 14 June 2013, article 54; EU Charter, article 18; Asylum Procedure
Directive, articles 3 and 6; Refugee Convention, article 1 and 33; see Chapter 4, section 4.5 for
further analysis.

> Asylum Procedures Directive (n 158) article 38.

>0 Asylum Procedures Directive (n 158) article 35.

! European Commission, ‘An EU ‘Safe Countries of Origin’ List’
<http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-
migration/background-information/docs/2_eu_safe_countries_of_origin_en.pdf> accessed 18
October 2017.
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principle of non-refoulement.>* Turkey a party to the Refugee Convention,>*
only recently reformed its asylum and immigration system, passing its first law on
international protection. In retaining the geographic limitation, Turkey offers legal
guarantees only to those individuals who come from a country that is a member of
CoE.>* Its asylum system does not ensure that the returned irregular migrants of
Syrian, Egyptian, Libyan, and Afghan nationality have access to international
protection as ensured by the Refugee Convention. Any individual coming from a
non-CoE country receives national protection status on a temporary basis until the
individual is resettled.>® Turkish law does not grant the right to apply for
international protection nor does it set a maximum time period for the temporary
protection, contrary to the UNHCR Guidelines on Temporary Protection.>*® It
only provides subsidiary protection status for those individuals who have fled
from generalised violence and other forms of human rights violations.>*’
Consequently, these individuals cannot integrate with the population in Turkey.
They do not have permission to work or access the social services, resulting in
them having fewer social rights than Turkish nationals contrary to the Refugee
Convention.>* This particular excluded group of people are the ones most in need

of international protection as most come from war-torn countries such as Syria,

%2 Roman, Baird, and Radcliffe (n 104); UNHCR, “Legal Considerations” (n 104) 6; Reinhard
Marx, ‘Legal Opinion on the Admissibility under Union Law of the European Council’s Plan
to Treat Turkey like a “safe third state” (Pro Asyl, 14 March 2016) 10,
<http://www.asylumineurope.org/sites/default/files/resources/160315_legal_opinion_by dr_m
arx_turkey is_no_safe_third_state.pdf> accessed 17 October 2017; See Chapter 4 analysis on
non-refoulement.

>3 Turkey a party to Geneva Convention
<http://www.unhcr.org/protect/PROTECTION/3b73b0d63.pdf> accessed 17 October 2017.

> Turkey: Law No 6458 of 2013 on Foreigners and International Protection, 4 April 2013
(entered into force in April 2014) article 61 <http://www.refworld.org/docid/5167fbb20.html>
accessed 25 October 2017.

% UN General Assembly, Report of the Special Rapporteur on the human rights of migrants,
Francois Crépeau: Addendum — Turkey, 17 April 2013 A/HRC/23/46/Add.2, paragraph 63.

@ Tyrkish Law on Foreigners and International Protection (n 544) article 62 and 92; Guidelines
on Temporary or Stay Arrangements, <http://www.unhcr.org/5304b71c9.pdf> accessed 10
October 2017.

>*7 Tyrkish Law on Foreigners and International Protection (n 544) article 63.
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Staff Working Document, Turkey 2013 Progress Report 16 October 2013, SWD(2013) 417
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Afghanistan, Iran, Irag and Somalia.>*® On 17 May 2016, the Greek Appeal
Committees undermined the legal and practical basis of the EU-Turkey statement
by overturning deportation orders holding that the temporary protection offered
by Turkey to a Syrian citizen do not offer rights equivalent to those required by
the Refugee Convention.>®® By 22 December 2016, the number of refugees
registered in Turkey was 2.8 million, constituting a significant number of people

likely not to receive adequate legal safeguards.>*

In Hirsi, the ECtHR held that a State cannot justify practices incompatible with its
obligations under the Convention because of its problems with migratory flows
management.>>* Nor can it justify practices contrary to the Convention based on
the existence of a statement or readmission agreement concluded with Turkey
which purports to guarantee respect for fundamental rights. In itself the agreement
is not sufficient to guarantee adequate protection in accordance with international
human rights and refugee law.>* By analogy with the Dublin case law, it can be
argued that despite the presumption provided under the EU-Turkey readmission
agreement and the EU-Turkey statement holding Turkey to constitute a ‘safe third
country’, nonetheless Greece has the obligation to assess the efficiency of the

Turkish asylum and immigration system and must provide access to its asylum

9 UNHCR, UNHCR Asylum Trends 2013: Levels and Trends in Industrialized Countries, 21
March 2014, 17; Refugee Convention, articles 22-24.

50 European Database of Asylum Law, “Greece-Appeals Committee PD 114/2010, Decision
05/133782, 17 May 2016”
<http://www.asylumlawdatabase.eu/sites/www.asylumlawdatabase.eu/files/aldfiles/Backlog%2
0Committees%20decision_inadmissibility.pdf> accessed 19 October 2017; Apostolis Fotiadis,
Helena Smith and Patrick Kingsley, ‘Syrian Refugee Wins Appeal Against Forced Return to
Turkey’ (The Guardian, 20 May 2016)
<https://www.theguardian.com/world/2016/may/20/syrian-refugee-wins-appeal-against-forced-
return-to-turkey> accessed 19 October 2017; Pro Asyl, ‘Appeals Committee on Lesbos Stops
Deportations to Turkey’ 1 June 2016 <https://goo.gl/mbvXVI> accessed 26 October 2017; See
also European Commission, Second Report on the Progress Made in the Implementation of the
EU-Turkey Statement 15 June 2016, COM(2016) 349, 6.

1 UNHCR, ‘Syria Regional Refugee Response 2—- Turkey’
<https://data.unhcr.org/syrianrefugees/country.php?id=224> accessed 18 October 2017.

%52 Hirsi (n 57) paragraph 179.

%3 Hirsi (n 57) paragraph 128; MSS (n 115) paragraph 353; UN, ‘Promotion and Protection of
Human Rights (n 21) paragraph 37.
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process or other immigration remedies before returning individuals to Turkey.>**
Greece cannot liberate itself from its obligations stemming from the ECHR only
because the EU and the members of the Council of Europe have entered into a
commitment with Turkey.>® Thus, Greece must first examine whether it is
lawfully discharging its own obligations under the ECHR on a case by case basis
irrespective of whether Turkey is also a party to the Convention.>*® Returns under
the EU-Turkey statement and the international responsibility of Greece are

addressed in more detail in Chapter 4 of this thesis.

3.5 Third Pre-emptive Security Check: Intensifying Surveillance

To carry out further surveillance for the southern maritime EU external borders,
the European Surveillance System (EUROSUR)>’ was adopted to work as
information data exchange system and at the same time contribute towards search
and rescue in the Mediterranean Sea.>®® This chapter argues that EUROSUR’s
objective is not to act as a strategic lifesaving tool as purported by the

59 in the Mediterranean Sea

Commission but to construct a ‘controlled space
functioning as an early detection system in which Member States with Frontex
coordination and partner third countries may detect and intercept irregular
migrants’ boats on departure or before they reach the high seas. EUROSUR’s aim
is to exchange information containing data on: unauthorised border crossings of
migrants and whether their lives seem to be at risk; cross-border crime; and data

on any vehicles or vessels which seem suspicious to the authorities at or in the

*** Sharifi (n 115) paragraph 139-140; NS and ME (n 133) paragraphs 78 — 80.

%% Al-Saadoon and Mufdhi v United Kingdom Application no 61498/08 (4 October 2010),
paragraph 128.

¢ Dublin Regulation (n 42) article 3; Refah Partisi v Turkey Application no 41340/98 ECHR

2003, paragraph 119; MSS (n 115) paragraph 359; Turkey party to the ECHR status as of 18
October 2017 <http://www.coe.int/en/web/conventions/search-on-treaties/-
[/conventions/chartSignature/3>.

T EUROSUR Regulation (n 19) legal basis: TFEU, article 77(2)(d) ‘any measure necessary for
the gradual establishment of an integrated management system for external borders’.

% European Commission, ‘EUROSUR Kicks off: New Tools to Save Migrants’ Lives and
Prevent Crime at EU Borders’ (Press release IP-13-1182, 29 November 2013)
<http://europa.eu/rapid/press-release_IP-13-1182_en.htm> accessed 19 October 2017.

%9 Bellanova and Duez (n 140) 26.
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vicinity of the Member State’s external borders.”® These data are subsequently

%! and a

used to adopt a situational picture at national and European levels,
simultaneous pre-frontier situation in partner third countries.”®* Through the pre-
frontier intelligence picture, Frontex is authorised to conduct surveillance in the
territorial waters of third States as well as on the high seas. National coordination
centres may request Frontex to monitor third country ports identified as ‘being
embarkation or transit points for vessels or other craft used for illegal immigration
or cross-border crime’; the tracking of vessels suspected of carrying irregular
migrants on the high seas; designated pre-frontier areas; and other areas in order

to detect or track vessels suspected of carrying irregular migrants.>®®

The ‘pre-
frontier situation in partner third countries’ is justified by the Commission as the
means to better assist boats in distress found in third country territorial waters.**
However, in reality the ‘pre-frontier’ mechanism is a disguised form of push-
back, negatively interfering with the ‘right to leave one’s own country’ and the
‘right to asylum’.”®® With such sophisticated intelligence surveillance in place,
would-be asylum seekers will be prevented from departing the third country,
making it impossible for them to reach international waters let alone the territorial
waters of Member States. The pre-frontier mechanism in partner third countries is

the EU’s externalisation tool providing its assistance to third countries such as

Turkey and Libya to conduct pull-back operations.>®®

%0 EUROSUR Regulation (n 19) article 1 and article 9(3): ‘Member States and the Agency shall
comply with fundamental rights, in particular the principles of non-refoulement and respect for
human dignity and data protection requirements, when applying this Regulation. They shall
give priority to the special needs of children, unaccompanied minors, victims of human
trafficking, persons in need of urgent medical assistance, persons in need of international
protection, persons in distress at sea and other persons in a particularly vulnerable situation.’;
also see recital 11 and article 2(4).

*! EUROSUR Regulation (n 19) article 10.

%2 EUROSUR Regulation (n 19) article 11: pre-frontier means the geographical area beyond the
external borders — see article 3 (g).

%% EUROSUR Regulation (n 19) article 12(2).

%% Eyropean Commission, ‘EUROSUR Kicks off” (n 558).

%% Hayes and Vermeulen (n 141) 11.

%6 Joseph Pugliese, ‘Technologies of Extraterritorialisation, Statist Visuality and Irregular
Migrants and Refugees’ (2013) GLR 22(3) 571-597, 578; see the analysis of pull-backs in
section 3.4.1.1
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The EU is making every effort to commit the main third countries producing the
highest number of irregular migrant departures to participate in regional
surveillance systems.”®” Turkey is already a participant to EUROSUR through its
membership in the Baltic Sea Region Border Control Cooperation.”® To get
Libya, Algeria, Tunisia and Egypt on board, the Commission’s plans to connect
EUROSUR to the Seahorse Mediterranean network.’® However, due to Libya’s
unstable political environment it has not been possible to install a National
Contact Point in Libya.>” Similarly, despite Spanish efforts to commit Algeria,
Tunisia and Egypt to the Seahorse Mediterranean project, these States have not
yet confirmed their participation due to lack of political will.>™* A lack of
commitment continues despite EU funding of EUR 200 million to Libya, Tunisia,

Egypt and Algeria to strengthen their border surveillance systems.>”?

Moreover, once these third countries connect to EUROSUR they will be able to

exchange information.””® As a purported legal safeguard, the EUROSUR

%7 EUROSUR s linked to Seahorse Atlantic network (Participating third countries: Mauritania,
Morocco, Senegal, the Gambia, Guinea Bissau and Cap Verde) and the Black Sea Littoral
States Forum (BSCF); on BSCF see European MSN Platform, ‘Black Sea’ <http://msp-
platform.eu/sea-basins/black-sea-0> accessed 18 October 2017; Bulgaria and Spanish NCC
linked to BSCF and Seahorse Atlantic network.

Including Turkey, Ukraine, Russia and Morocco.

Commission, Communication on the Work of the Task Force Mediterranean COM(2013) 869

final, 9; EP, ‘Parliamentary questions’ (Ms Malmstrom, 7 March 2014)

<www.europarl.europa.eu/sides/getAll Answers.do?reference=E-2014-000331&language=EN>

accessed 18 October 2017; Linked to Italian NCC from 2015; Libya may join the network,
linked to the Italian National Contact Point (NCPs), see EP, ‘Parliamentary Questions’ (Mr.

Avramopoulos, 23 October 2015)

<http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2015-

010826&language=EN> accessed 18 October 2017.

>0 ibid.

> ibid.

%2 Southern Mediterranean Border Surveillance Network, ‘Annex 2 to the AAP 2012 part 3 of the
Thematic Programme for Cooperation with Third Countries in the Areas of Migration and
Asylum’
<http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/co
mitologie/ros/2012/D023377-01/COM-AC_DR(2012)D023377-01(ANN2) EN.pdf> accessed
18 October 2017; European Commission, ‘Central Mediterranean Route: Commission
Proposes Action Plan to Support Italy, Reduce Pressure and Increase Solidarity’ (Press Release
IP-17-1882, 4 July 2017) <http://europa.eu/rapid/press-release_IP-17-1882_en.htm> accessed
18 October 2017.

" EUROSUR Regulation (n 19) articles 20(1).
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Regulation prohibits the exchange of information to a third country if it would be
used to ‘identify persons or groups of persons whose request for access to
international protection is under examination or who are under a serious risk of
being subjected to torture, inhuman and degrading treatment or punishment or any
other violation of fundamental rights’.574 However, EUROSUR’s role is engaged
from the moment these irregular migrants are detected and intercepted at sea,
where no individual examination of international protection has taken place.
There is not enough information at this stage to determine whether these
individuals are at serious risk of being subjected to any form of ill-treatment.
Once the competent national authorities intercept these vessels, EUROSUR no
longer plays a role in ‘operational, procedural and legal measures taken after

interception’.>"

Thus, Libya, Tunisia, Algeria and Egypt (expected to join), third countries known
for their poor human rights records, must be denied access to the system. Without
a safety procedural facet to the system, how can it be expected that the EU,
contributing millions of Euros to convince Libya, Tunisia, Egypt and Algeria to
strengthen their border surveillance to proclaim these countries not to be
trustworthy for a mutual sharing of information through EUROSUR? Although
the EUROSUR Regulation contains legal safeguards against human rights
violations, it has not provided monitoring mechanisms for oversight by
independent and objective institutions. Access to all information concerning
fundamental rights in Frontex’s activities conducted within EUROSUR is given to
the Fundamental Rights Officer (FRO) reporting to the Consultative Forum (CF),
the Frontex Management Board and the Executive Director of Frontex.>’® The
FRO and CF evaluations are limited to recommendations; they do not have the

authority to oblige the legislator or Frontex itself to take a particular course of

" EUROSUR Regulation (n 19) article 20(5).

" EUROSUR Regulation (n 19) article 2(3).

% EUROSUR Regulation (n 19) article 26a and see recital 12 of preamble.
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action.””” Deficiencies in the monitoring system still exist mainly contributed by

the high degree of opacity in Frontex operations.>™®

It is apparent that the Commission’s declarations on search and rescue are
pretexts, and that the real purpose of Europe is not to develop genuine life-saving
tools which act as ‘pull factors’ encouraging further departures from the
Mediterranean Sea,>”® but to intercept migrant boats before or on departure, a
pull-back practice. The Commission’s expectation for EUROSUR to contribute
towards search and rescue in the Mediterranean Sea and work as a surveillance
system monitoring vessels in distress is seriously questioned especially when
considering the fact that search and rescue is excluded from EUROSUR’s
scope.”® Once it locates vessels in distress, it does not have the authority to oblige
Member States or Frontex to initiate SAR operations.”®* To EUROSUR, the
irregular migrants, comprising refugees and asylum seekers, are seen as ‘mere
radar blips, infrared blobs and anonymous numbers’.”®* The casualty figures in
the Mediterranean Sea speak for themselves. Since EUROSUR became
operational there were 3,279 registered deaths in 2014, over 3,772 in 2015,

> yves Pascouau and Pascal Schumacher, Frontex and the Respect of Fundamental Rights: from
Better Protection to Full Responsibility (European Policy Centre, Policy Brief 3 June 2014) 2.

578 Luisa Marin, ‘Protecting the EU’s Borders from...Fundamental Rights? Squaring the Circle
Between Frontex’s Border Surveillance and Human Rights’ in Ronald Holzhacker and Paul
Luif (eds), Freedom, Security and Justice in the European Union (Springer, 2014) 85; Aas and
Gundhus (n 79); Frontexit, ‘The Mandate of Frontex is Incompatible with Human Rights’ May
2014, 18 <http://www.frontexit.org/fr/docs/42-bilan-frontexit-2014en/file> accessed 27
October 2017.

% UN General Assembly, ‘Report of the Special Rapporteur on the Human Rights of Migrants’
Francois Crépeau, Regional Study: Management of the External Borders of the European Union
and its Impact on the Human Rights of Migrants 8 May 2015, A/HRC/23/46, 12; Ozgiin (n 18)
830; European Commission, ‘EUROSUR Kicks off” (n 558).

%80 EUROSUR Regulation (n 19) article 2(1) and (2); European Commission, ‘EUROSUR Kicks

off” (n 558).
%! Charles Heller and Chris Jones, ‘Eurosur: Saving Lives or Reinforcing Deadly Borders?” SJ
23(%) 10.

*%2 pygliese (n 566) 577.

%83 TOM, “Missing Migrants Project” (n 122).

%4 IOM, ‘IOM Monitors Latest Migrant Arrivals, and Deaths in Mediterranean’ 10 June 2015

<https://www.iom.int/news/iom-monitors-latest-migrant-arrivals-deaths-mediterranean>
accessed 26 October 2017.

124



and 5,079 in 2016.°®° Before the implementation of extraterritorial measures,
according to statistics the probability of dying in the Mediterranean Sea from
2005-2014 was 20.5% and in the first four months of 2015 it has increased by at
least 45%.°% In 2016, the chances for irregular migrants dying on the Libya to
Italy route was ten times higher than the crossing in the Eastern Mediterranean
route from Turkey to Greece.®®” That explains why the number of detections
decreased by 72% in 2016 to a total of 511,371 detections compared to 1.8
million detections in 2015.°%® These extraterritorial measures have become a form
of ‘structural violence’, used as a deterrent tool in the most inhuman way.589 The
more Member States try to close their doors, the more people die attempting to
enter. The Mediterranean Sea, identified as the most deadly sea in Europe, has
turned into a graveyard despite the EU’s sophisticated surveillance, and the
deployment of military vessels.>® EUROSUR, an EU externalisation tool, is
argued to constitute a disguised form of push-back and a contributor to

endangering irregular migrants’ lives contrary to the right of life.>*

3.6 Conclusion

Since 2011, the high numbers of irregular migrants arriving to Europe have

proved that the entire immigration containment belt has produced continuous

585 TOM, “Missing Migrants Project, Migrant Fatalities Worldwide”
<https://missingmigrants.iom.int/latest-global-figures> accessed 18 October 2017.

%8 Fargues and Di Bartolomeo (n 36) 3.

%87 Refugees and Migrants, ‘UN Refugee Agency: 2016 is Deadliest Year’ (n 37).

%88 Frontex Risk Analysis 2017, 18,
<http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2017.pdf>
accessed 26 September 2017.

%8 \Weber and Pickering (n 32) 93-118.

%% Rapporteur Ms Tineke Strik, Lives Lost in the Mediterranean Sea (n 251) 5; From 1988 to 11
May 2015, over 25,000 people have been documented as having drowned in an attempt to
cross the Mediterranean Sea; see latest figures added to previous listed deaths by Amnesty
International and United against Racism and Fortress Europe -
<http://www.amnesty.org/en/news/death-toll-mediterranean-rises-while-europe-looks-other-
way-2014-09-30> accessed 18 October 2017; United against Racism and Fortress Europe, List
of 19204 documented refugee deaths through Fortress Europe
<http://www.unitedagainstracism.org/campaigns/refugee-campaign/fortress-europe/>accessed
18 October 2017.

%91 See Chapter 4, section 4.3 on push-backs endangering migrants’ lives.
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displacement of migration routes turning them to being even more dangerous.
These individuals are fleeing from repressive regimes, terrorism and extreme
poverty. Their best opportunity is to reach Europe. Europe, on the other hand,
through the implementation of extraterritorial measures and surveillance
technology attempts to discourage irregular border crossing to avoid acquiring
international responsibility for individuals in need of international protection
contrary to its international obligations under international human rights and

refugee law.

To justify these extraterritorial preventative measures, the EU presents smugglers
as the cause of the crisis and irregular migrants as victims. To fight smugglers, the
EU in collaboration with third countries perceives an obligation to target victims
in order to stop growing levels of criminal activity. However, the fight against
smugglers cannot justify a State’s violation of its obligations under international
law. Knowingly that Libya and Turkey lack a well-functioning asylum system or
the infrastructure to effectively manage the mass influxes of migrants, the EU and
its Member States did not hesitate to assist these third countries to perform their
obligations on border control. In preventing would-be asylum seekers from
leaving their own territory, the third country and its partners (Italy and the EU in
its collective role) become jointly liable for breaches of international law. Nor can
Greece justify the return of irregular migrants to Turkey only because the
existence of an EU-Turkey statement. Nonetheless, to lawfully discharge its
obligations under the ECHR, Greece must examine on a case by case basis
whether Turkey is indeed considered a safe third country for the person concerned

before return.

Chapter Four provides a detailed analysis of Greek indiscriminate push-back
practices during interception operations. It argues that these indiscriminate push-
back practices are illegal since they violate international human rights law and

other obligations. Through the illicit practice of push-back and its commitment
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under the EU-Turkey statement, Greece is argued to acquire international
responsibility for breaches of international obligations, such as the ‘right to life’,

prohibition of ill-treatment and the non-refoulement principle.
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Chapter 4: lllicit Return Practices on the Eastern Mediterranean Route
4.1 Introduction

Irregular migration throughout Europe exposes the regulatory shortcomings of the
Refugee Convention and CAT to protect against refoulement.”*” Although these
two Conventions determine the criteria for international protection, they do not
provide specifically for rules in case of mass migration; concurrently, non-
applicability of these Conventions in such cases cannot be assumed as it would
leave migrants without protection under international law — which is not in line
with the Conventions’ aims. However, this legal uncertainty continues to be
exploited by Member States to legitimise returns of irregular migrants on the basis
of bilateral readmission agreements, despite the threat of persecution and torture
in the respective countries. As there are many of such agreements in place, rulings

of the ECtHR are providing relevant guidelines on treatment in individual cases.

This chapter will provide an analysis of the EU’s ‘compassionate border work’

policy,>*

a practice known as push-back. It is argued that these push-back
practices violate international obligations, notably the ‘right to life’, the ‘duty to
search and rescue’, the prohibition of inhuman or degrading treatment or
punishment and the principle of non-refoulement. These aspects will be exposed
in the context of the EU-Turkey statement the legality of which is questioned in
light of EU and international law, focusing mainly on the Asylum Procedures
Directive, the EU Charter, the ECHR and the Refugee Convention. In this chapter
it is argued that Turkey does not meet the ‘safe third country’ requirements and
that the returns under the EU-Turkey statement violate the non-refoulement
principle.®® This chapter addresses the illicit push-back practices conducted by

Greece with EU support but it will not consider Italy, as since 2014 no incidents

%2 CAT, article 3; Refugee Convention, article 33.

%% | jttle and Vaughan-Williams (n 369); see Chapter 3, section 3.2.

%% Refugee Convention, article 33; ECHR, article 3; EU Charter, article 19(2).
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of illicit push-back practices to Libya have been reported.”® Italy formally
stopped its push-back practice to Libya following the ECtHR’s decision in

Hirsi.>%

4.2 The EU’s ‘Compassionate Border-Work’ Policy

Since 2011, irregular migrants have been victimised not only by the
circumstances occurring in their countries of origin, but also by the EU’s
‘compassionate border work’ policy, adopted to manage the influx. In their fight
against smugglers, organised crime and terrorism, the EU and its Member States
seek to persuade the rest of the world that their extraterritorial measures are not
directed against irregular migrants whom they purportedly see as ‘victims’, but
against smugglers whom they consider to be the ‘cause’ of the migration
outreach.>®" Irregular migrants are indeed the victims of the declared war between
the Member States and smugglers, but in their effort to fight smugglers, the EU
and its Member States have turned these ‘victims’ into ‘targets’. It is argued that
the fight against smugglers by no means justifies a policy resulting in violation of

human rights law and other international obligations.>*®

Smugglers perceive the refugee crisis as a business opportunity; to them, the
extraterritorial measures are part of a ‘border game’.** All smugglers have to do
is to ensure that the irregular migrants cross the territorial sea onto the high seas
and then call the Greek Rescue Coordination Centre for assistance, taking
advantage of the search and rescue legal framework. In response to this ‘border

game’, Greece has adopted its own strategy, that of informal forced returns known

%% paleologo (n 143); Toaldo (n 143) 7; Amnesty International, ‘Italy: Beatings and Unlawful
Expulsions Amid EU Push to Get Tough on Refugees and Migrants’ 3 November 2016
<https://www.amnesty.org/en/latest/news/2016/11/italy-beatings-and-unlawful-expulsions-
amid-eu-push-to-get-tough-on-refugees-and-migrants/>accessed 25 October 2017.

%% Hirsi (n 57) paragraph 137; Paleologo (n 143); Toaldo (n 143) 7.

7 pallister-Wilkins (n 81) 63.

%% Hirsi (n 57) paragraph 179.

%% House of Lords, Operation Sophia: a Failed Mission (n 174) paragraphs 45-46; Bigo (n 17)

212.
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as push-backs: Upon interception, the boat in ‘distress’ is not offered immediate
assistance in accordance with international obligations under the search and
rescue legal framework,*® instead, coastguards take steps to ensure the immediate
return of these individuals to their country of departure without examining their
individual circumstances.®® The Greek extraterritorial measures on irregular
migration have thereby exposed refugees to vulnerabilities along their way.*® The
race between smugglers and border authorities have forced smugglers to be
inventive, for each unauthorised point of entry that is closed by border authorities,
two more unauthorised points of entry are found by smugglers.®® This has created
high risks for migrants generally resulting in non-rescue episodes, route diversion,
push-back practices, and disputes over refugee responsibility upon

disembarkation.®%

Through identifying the extraterritorial practices as necessary measures in the
fight against smugglers, Greece risks adverse effects in the form of violations of
international obligations and human rights law as unfortunate collateral
damage.605 As explained in Chapter Three, in accordance with its ‘compassionate
border-work’ policy, Greece interacts in relation to Turkey out of ‘compassion’,
that is, in order to prevent irregular migrants from departing on unseaworthy

boats. However, even if these individuals manage to depart, Greek coastguards

800 5ee Chapter 2, section 2.3.

801 Allegations of push-backs from November 2013 to 11 June 2016; see Pro Asyl, “Pushed-back”
(n 110) 14-20; Amnesty International, “Greece: Frontier of Hope and Fear” (n 112) 15; Watch
the Med, “Alarm Phone Press Release” (n 114); Infomobile, ‘Information with, about and for
Refugees in Greece’ (27 July 2015) <http://infomobile.w2eu.net/2015/07/27/minors-Separated-
from-their-family-in-moria-greek-coast-guard-punctures-refugee-boat-under-the-eyes-of-
frontex/>accessed 13 October 2017; Watch the Med Alarm Phone, “Illegal Push-Back
Operation with Frontex Present” (15 June 2016)
<https://alarmphone.org/en/2016/06/15/watchthemed-alarm-phone-denounces-illegal-push-
back-operation-with-frontex-present/> accessed 13 October 2017.

802 Maija Mustaniemi-Laakso et al, The Protection of Vulnerable Individuals in the Context of EU

Policies on Border Checks, Asylum and Immigration (FRAME, 31 May 2016) 33.

80% Gammeltoft-Hansen and Hathaway (n 518) 237.

804 Moreno-Lax, ‘Seeking Asylum in the Mediterranean’ (n 43) 174.

805 Xavier Ferrer-Gallardo, ‘The Deadly EU Border Control’ (2014) ACME: IECG 13(2) 295-304,

299.
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ensure their push-back.?®® During push-backs, irregular migrants claim that their
lives have been endangered intentionally by Greek coastguards who have seized
the boat engine, or have pierced holes in boats and subsequently abandoned them
in Turkish territorial waters; these practices have contributed to irregular
migrants’ boats capsizing and resulting in loss of life.°”” In addition, irregular
migrants claim that violence has been used against them during push-backs.®®
The Greek push-back practices appear to be similar to the strategy of smugglers in
Libya, that of ‘self-induced distress’.®”® Smugglers in Libya left irregular migrant
boats stranded at sea without a boat engine and in unseaworthy conditions.®* It
cannot be precluded that the Greek authorities are exercising similar practices
against irregular migrants’ boats intercepted on the high seas or in Greek
territorial waters to avoid acquiring international responsibility in accordance with

international human rights and refugee law.

When conducting field operations, Greece claims to have fully respected
applicable EU and international legal frameworks.®™* Nevertheless, the illegal
practices conducted by Greek and Turkish coastguards have been confirmed by
the testimonies of irregular migrants during various studies conducted by Pro
Asyl,**? HRW,®*® Amnesty International,™* Migreurop® and Watch the Med.®*°
The ECtHR relied on similar reports produced by HRW and Amnesty

806 See (n 581).

87 HRW, ‘Greece: Attacks on Boats Risk Migrant Lives, Masked Assailants Attack, Disable
Boats, Abuse Passengers’ 22 October 2015 <https://www.hrw.org/news/2015/10/22/greece-
attacks-boats-risk-migrant-lives>accessed 13 October 2017; BBC, ‘Migrant Crisis: Boat Sinking
off Didim, Turkey Claims 25 lives’ (6 March 2016) <http://www.bbc.com/news/world-europe-
35739555>accessed 13 October 2017.

808 Amnesty International, “The Human Cost of Fortress Europe” (n 112) 20; HRW, ‘Greece:

Attacks on Boats Risk Migrant Lives’ (n 607).

89% See Chapter 2 on search and rescue.

619 \/an Liempt and Sersli (n 11) 1029.

11 EMHRN, Violations of the Rights of Migrants and Refugees at Sea, Prioritising Border

Control over Human Lives June 2014, Copenhagen, Policy Brief, 18.

812 pro Asyl, “Pushed-back” (n 110) 27.

813 HRW, “Greece: Investigate Push-backs” (n 111).

814 Amnesty International, ‘The Human Cost of Fortress Europe’ (n 112) 20; Amnesty
International, ‘Greece: Frontier of Hope and Fear’ (n 112) 15.

815 FIDH, Migreurop, EMHRN (n 113).

816 Watch the Med, “Alarm Phone Press Release” (n 114).
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International when it held that Greece were in violation of Article 3 ECHR.®*" The
same form of documentation is now relied upon to prove that systematic push-
backs are occurring on the Eastern Mediterranean route (Greece to Turkey). For
many years, NGOs have reported that Greece systematically pushes intercepted
irregular migrants back from its territorial waters and/or on the high seas to
Turkey.®*® The pushed-back migrants were of Syrian, Somali, Afghan, or Eritrean
nationality, identified by the UNHCR as persons in need of international
protection.®™® These individuals were given no opportunity to request international

protection or challenge their forced return.®?

NGOs and even Frontex have confirmed practices of informal forced returns
taking place from Greek territorial waters and/or on the high seas to Turkey.®?! In
2013, Frontex confirmed that it had received eighteen reports alleging informal
forced returns in the form of push-backs in groups.®”? The Greek authorities
categorically denied such allegations, arguing they were isolated incidents.®® It
was the CoE’s Commissioner for Human Rights who reacted to the calls of NGOs

in requesting an effective investigation addressing recorded incidents of unlawful

817 Hirsi (n 57) paragraphs 35-36, 37-39, 40-41, 125; Sharifi (n 115) paragraph 102; see Report of
the Council of Europe’s Committee for the Prevention of Torture and Inhuman or Degrading
treatment or Punishment (CPT) visit on Italy from 27 to 31 July 2009; HRW, ‘Pushed Back,
Pushed Around’ (n 115).
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International, ‘Frontier Europe’ (n 117) 9.

819 UNHCR, ‘UNHCR Urges Continued International Protection for Asylum-seekers from
Somalia’ (Dan Maclsaac, 28 January 2014)
<http://www.unhcr.org/news/latest/2014/1/52e7adda9/unhcr-urges-continued-international-
protection-asylum-seekers-somalia.html> accessed 24 October 2017, UNHCR, ‘Syrians in
Greece: Protection Considerations and UNHCR Recommendations’ (17 April 2013)
<https://www.unhcr.gr/fileadmin/Greece/News/2012/Syria/pc/Greece_Syria_Note for_Presscon
ference_English.pdf> accessed 24 October 2017.

820 Andric v Sweden Application no 45917/99 (23 February 1999) paragraph 1; Henning Becker v
Denmark Application no 7011/75 (3 October 1975); Hirsi (n 57) paragraphs 184-185; also see
SBC handbook in Chapter 2, section 2.

62! See (n 581).

622 Amnesty International, ‘The Human Cost of Fortress Europe’ (n 112) 9.

623 Amnesty International, ‘The Human Cost of Fortress Europe’ (n 112) 5.

132



practices in the form of push-backs.®** In response to this investigation, the Greek
government denied that there was a Greek policy of push-back in the Aegean Sea
and confirmed their commitment to respect human rights. They stated that any
allegations would be investigated, but that no such allegations had been
received.®® However, between November 2014 and August 2015, NGOs reported
eleven incidents of push-back practices at Greek-Turkish land and sea borders,®®
in which irregular migrants claimed violence was used against them.®®’ In
addition, these practices have contributed to irregular migrants’ loss of life. It was
only in October 2015 that the Prosecutor of the Thessaloniki Appeals Court
ordered the Internal Affairs Directorate of the Police to commence a criminal
investigation based on the reports of NGOs that push-backs were taking place in

the Evros region.®® However, no push-backs were found to have taken place.®®

4.3 Push-backs Endangering Migrants’ Lives

During push-back practices, the most contentious incidents in violation of the
‘right to life” were those occurring in Greek territorial waters on 20 January 2014,
25 October 2014 and 14 August 2015. On 20 January 2014, a boat carrying 28
people sank 100m from the Greek island of Farmakonisi during a search and
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rescue operation conducted by the Greek authorities.”™ A total of eleven people
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coastguards towed the boat to Turkey. The coastguard vessel sped across the sea,
flooding the irregular migrants’ boat and causing it to capsize.632 Survivors also
claimed that once in the water, they tried to climb on board the Greek coastguard
vessel but were beaten badly by the coastguards.®®® The migrants who managed to

get on board were held at gunpoint.®®*

The Greek coastguards categorically denied
these allegations. They claimed that the boat capsized when being towed towards
Greek territory and that weather conditions had not allowed the irregular migrants

to board the Greek vessel.5%®

Immediate reactions came from the EU and the CoE. The EU Commissioner for
Home Affairs requested independent investigations.®*® The CoE’s Commissioner
for Human Rights commented that the incident appeared to be ‘a case of failed
collective expulsion’.®*” The Greek Minister of Shipping, Maritime Affairs and
the Aegean®®® was obliged to commence an investigation.®* In August 2015, with
the approval of the Athens’ Court of Review, the Prosecutor of Piracus’ Marine

Court dropped the investigation holding the survivors’ testimonies unfounded.®*
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