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Introduction
This article investigates the construction of fairness to the accused in applications for prohibition brought by persons accused of historic child sexual abuse offences. In such cases the charges relate to events that are alleged to have taken place many years, often decades, previously. Since Irish society's “discovery” of the extensive and grave nature of child sexual abuse,1 which resulted in a climate in which adult victims abused as children felt they could finally report,2 historic child sexual abuse prosecutions have been a significant feature of the criminal justice landscape. In these prosecutions the stakes are raised; not only do they involve one of the most serious crimes imaginable, and therefore carry risks of juror prejudice and presumptive credence, but they also take place in a landscape disconnected from the normal matrix of physical and circumstantial detail where credibility is key. A defendant accused of historic child sexual abuse crimes may apply to the High Court by way of judicial review to have the trial prohibited. Research conducted by this author indicates that in the period between 1994 and 2012 there were approximately 104 decisions relating to applications brought by persons accused of sexual abuse arguing that their prospective trial should be halted on the grounds of delayed complaint.3 This case law represents a significant (in terms of numbers), coherent body of superior court jurisprudence dealing with questions of fairness. The reviewing court must seek to ensure that old charges are not immune from prosecution, while at the same time seeking to uphold the defendant's constitutional right to a fair trial. Prohibition applications relating to historic child abuse charges are thus a litmus test of the courts' commitment to upholding fairness to the accused.
This article argues that the case law reveals two countervailing trends: one in which claims of unfairness are being marginalised; and another in which fairness is given a particular, contextualised meaning. The article argues that the latter approach may be termed “analysing fairness in context” and represents an attempt to re-imagine fairness to the accused in prohibition applications; it goes beyond rhetorical appeals to the trial judge's ability and duty to ensure a fair trial and instead takes seriously the defendant's claims of unfairness. Analysing fairness in context is shown to be a continuation of a tradition in Irish constitutional jurisprudence of understanding fairness to the accused as both fundamental and evolving.
The article begins by sketching the challenges posed to fairness in historic child sexual abuse prosecutions. Part B explores the test to be applied by the High Court in deciding whether to grant prohibition to persons accused of historic child sexual abuse offences. It explains that despite the Supreme Court's reassertion of the primacy of fairness in the prohibition inquiry, the case law reveals important failures by the courts to safeguard fairness to the accused. Part C describes a body of cases that reveal *133 a different approach; rather than relying on rhetorical appeals to the trial judge's ability to ensure fairness, the courts in these cases are contextualising the accused's claim of unfairness. The decision in of the High Court in MU v DPP4 is identified as the high point of this approach, which is termed “analysing fairness in context”. Part D argues that this conceptualisation of fairness may be understood as part of a long tradition of the Irish courts of constructing fairness as both fundamental and dynamic; at once both resistant to instrumental concerns and tailored to the individual circumstances of each case. Part E uses this idea of analysing fairness in context to argue for a reformed test to be applied in prohibition applications brought by persons accused of historic child sexual abuse crimes.
A The challenges to fairness in historic child sexual abuse prosecutions
A defendant in a criminal trial is constitutionally guaranteed the right to a trial “in due course of law”, which embraces a range of procedural and substantive rights.5 The courts have emphasised the constitutional premium on fairness to the accused by constructing the guarantee of a trial in due course of law in conjunction with related constitutional provisions including the right to liberty,6 the right to equal treatment before the law,7 the right to trial by jury8 and the right to open justice.9 The right to a fair trial ranks superior to other rights and interests, including the community's right to have crimes prosecuted.10 Thus, the courts have confirmed the fundamental nature of fairness to the accused in the Irish criminal process. However, historic child sexual abuse prosecutions present challenges that have the potential to impede the criminal process' ability to ensure fairness to the accused.
First, the passage of time can seriously prejudice the preparation of a defence; witnesses die or move away, documentary and material evidence is destroyed or lost; witnesses” memories fade.11 Crucially, the difficulties flowing from a lack of evidence are bound up with the importance of credibility. Although the questions of whether the defendant's testimony is credible and whether the defendant is guilty are conceptually different,12 in historic child sexual abuse trials, in which there is limited or no other evidence, it is not a big leap from credibility to guilt. Indeed there is a practical pressure on the defendant to undermine the complainant's credibility and to offer a convincing alternative version of events. Failure to do so may be taken as strong evidence in support of guilt. However, in historic cases it may be difficult due to the passage of time for defendants to provide an explanation of their whereabouts or actions. Witnesses who could support the defendant's account or contradict the complainant's account may no longer be available. Evidence that would, if still available, fail to support the complainant's story may no longer be available. Thus the defence's ability to use the lack of evidence to discredit the complainant is limited because the absence is easily attributable to the passage of time, rather than to the inference the defendant seeks to make: that the complainant is lying or mistaken.13
A further potential source of prejudice to the defence are vague complaints. Complainants may experience difficulties in identifying individual incidents of abuse over months or years of alleged victimisation.14 This may be exacerbated by the effects of time on memory. Allegations that do not contain any “island of fact” inhibit the defence's ability to challenge the complainant's credibility.15 To compound these problems, the elapse of time (and vague complaints) may also mean that it is not possible to demonstrate the prejudice caused to the defendant's ability to contest the charges. This may be described as “undemonstrable prejudice”.
Furthermore, historic abuse trials carry the risk of jury bias or prejudice.16 Generic prejudice involves the transferring of pre-existing attitudes, beliefs and stereotypes to the trial setting. It may be directed against people accused of crimes such as child sexual abuse, in which the repulsive nature of the charges against the accused may of itself give rise to an inference of truth. Indeed this kind of prejudice has resulted in the recent conviction in England of a juror in a sexual offences trial for contempt of court. The juror had posted a message on a social networking site saying that he “had always wanted to “f*** up a paedophile and now [he was] within the law”.17 Such prejudice may not always operate on a conscious level but, without rationalising it, the jury may find themselves denying the accused the benefit of the doubt as a result of the unfavourable impression they have formed of him,18 or the very nature of the allegations in themselves may give rise to a bias in the assessment of the complainant's credibility.19 In addition jurors may feel pressure to reach a verdict *134 consistent with community feelings;20 the risk of such “conformity prejudice” is a significant issue in historic child sexual abuse cases.21
As this brief sketch indicates, in order for courts hearing prohibition applications relating to historic abuse prosecutions to properly scrutinise the fairness of the prospective trial, it is necessary to delve into questions around credibility, stereotyped reasoning and the state of physical evidence.
The next part outlines the current approach of the courts to prohibition applications brought by persons accused of historic child sexual abuse cases. It also explains the difficulties that remain from a due process perspective.
B The “fair trial test” in prohibition cases
In the 2006 case of SH v DPP22 the Supreme Court set out the test to be applied by the High Court in cases where a person accused of historic child sexual abuse offences seeks an order of prohibition. It replaced the former test, the central pillar of which inquired into the reasons for the delay and (assuming the complaint to be true) asked whether they were referable to the accused's conduct.23 The court held that its judicial knowledge of issues relating to why a complainant might delay is now well established.24 The test is now whether there is a real or serious risk that the applicant, by reason of the delay, would not obtain a fair trial, or that a trial would be unfair as a consequence of the delay.25 In exceptional circumstances, regardless of whether the accused has established a risk of an unfair trial, the court may grant prohibition where it would be unfair or unjust to put an accused on trial. The SH test's removal of the inquiry into the reasons for the delay (including the assumption that the complaint was true) and its focus on the fairness of the prospective trial was a welcome vindication of the defendant's right to a fair trial.26
Since SH the granting of prohibition continues to be exceptional.27 This reflects a recognition that to halt every trial on the grounds of delay alone would effectively preclude the prosecution of historic child sexual abuse crimes.28 Arguably, it also reflects a decision on the part of the prosecuting authorities to only proceed with strong cases. Significantly, for present purposes, in refusing prohibition the courts rely on the trial judge's power to guarantee due process.29 Prohibition is not necessary where the trial judge can give appropriate rulings, directions and warnings to the jury.30 Therefore, the prohibition courts are rejecting claims of unfairness by appealing to the trial judge's constitutional duty to ensure fairness.
However, there is a danger that the courts may place excessive faith in the trial judge's ability to ensure fairness and will fail to adequately scrutinise the prejudice claim. As I have shown elsewhere the SH case law reveals that this danger is very real.31 The notion of prejudice presumed to arise from the passage of time has effectively been abolished;32 there is no onus whatsoever on the prosecution to justify the prosecution of ancient charges, and on the rare occasions where prohibition is granted, the prohibition order often is not grounded in the unfairness of the prospective trial. Instead, it is justified by reference to the residual categories of exceptional circumstances33 or the totality of the circumstances.34
The most worrying feature of the SH case law is the lack of significance attached by the courts to the problem of prejudice that the defence cannot demonstrate. The court may fail to attribute importance to a missing witness such as the defendant's spouse because (paradoxically) of the lack of detail in the allegations,35 or assumptions may be made about what an unavailable witness would have said (even when those assumptions are wholly speculative36 ) so that the absence of the witnesses' evidence is deemed not to be prejudicial.37 The courts have also had recourse to the secretive nature of sexual offences when dismissing arguments relating to the prejudice caused by the death of a witness.38 The worry in such cases is that the absence of a witness or the lack of real evidence may mean that the accused is not in a position to employ the evidence of that witness to undermine and challenge the complainant's account of events. Furthermore, the defendant may not be in a position to demonstrate the real and serious risk of an unfair trial because the surrounding circumstances have faded from memory (his memory and that of the witness). Thus accused persons may be placed in the catch-22 situation of having to show how they are prejudiced by the lack of something that is no longer available to use.
Finally, the SH test asks too much of the defendant in requiring him to show not only the real risk of an unfair trial but also that the unfairness may not be avoided by way of directions and rulings.39 This is particularly so given the paucity of guidance from the Court of Criminal Appeal on how to deal with the challenges in historic abuse trials.40
In short, fairness is not as well safeguarded under *135 SH as it first appears. There seems to be an assumption that the trial judge will somehow ensure fairness using warnings and directions to the jury. This is consonant with the broader free proof trend in criminal justice discourse towards increased admissibility of evidence and increased trust in the jury to evaluate evidence.41 However, there is a danger that appeal to the trial judge's constitutional duty to ensure a fair trial42 may be blinding reviewing courts to the real evidential threats to fairness posed by the difficulties inherent in many historic abuse trials.
At the same time, despite the erosion of fairness in many of the cases decided under SH, there are also indications of a countervailing trend. As the next part explains, instead of rhetorical appeals to the constitutional guarantee of fairness, there are indications that in certain cases the courts are taking their duty seriously and are contextualising the defendant's claim of unfairness within its factual and evidential context.
C Towards analysing fairness in context
One of main ways in which the fairness assessment may be contextualised is to recognise the intersection of missing evidence and defendants' inability to challenge prosecution witnesses' credibility. In SB v DPP43 the Supreme Court considered charges dating back 31 years. All of the offences were alleged to have taken place in a hospital. Roster records that would have established whether the accused was scheduled to work on particular occasions when charges of indecent assault arose were no longer available. The court held that the records could have been of some assistance in tending to show that the accused was not present in the hospital on some occasions, thus undermining the credibility of the complainant. Further, the deaths of witnesses to whom the complainant had allegedly reported the abuse were significant in terms of the defence's ability to undermine the complainant's credibility.
The unavailability of hospital records also grounded an order of prohibition in KD v DPP44 which involved numerous counts dating back some 53 years.45 The defendant claimed he had been in an accident on a particular date. This directly contradicted part of the complainant's statement. The prosecution could point to a newspaper article that supported the complainant's view as to the date of the accident. However, the newspaper article would be inadmissible hearsay. Dunne J. held that if medical records were available and the newspaper account and the evidence of the complainant could be shown to be incorrect, that would be of considerable assistance to the defendant.
In O'B v DPP46 the Supreme Court rejected as “ludicrous and self-defeating” the prosecution's contention that the fact of his spouse's death could not avail a defendant unless he could prove what the spouse would have said. As well as being alert to the dangers of undemonstrable prejudice, the court emphasised the particular importance to the defence of a spouse's evidence regarding matters such as identification and opportunity.
These cases represent a significant effort on the part of the reviewing courts to seek to relate the claim of unfairness to the evidential context of the prosecution. They seek to give expression to the standard of proof required of defendants under SH: a real and serious risk of an unfair trial, not a demonstrated certainty.47 However, one decision in particular stands out as placing a premium on due process. The judgment in MU48 draws on a number of different arguments and finds that, in the context of all the circumstances, specific prejudice is present. It also points out the importance of delay itself in magnifying and exacerbating threats to the fairness of the trial.49 The next section explores the detail of the High Court's judgment, which was upheld by the Supreme Court in an ex tempore judgment in 2012.50
MU v DPP
The three complainants were sisters of the accused.51 This was a deeply dysfunctional family; in separate proceedings the complainants' father and brother were also accused of sexual offences against the complainants.52 The accused was aged between 11 and 20 years during the relevant period.53 In such complex circumstances and with the very significant elapse of time (43 years), MacMenamin J. considered that the impact of lost witnesses or evidence was rendered more acute.
MacMenamin J. provided a helpful statement of the principles to be applied to assertion of prejudice based on missing evidence. He considered that there are two “fundamental” tests as to specific prejudice: (i) whether the applicant has engaged with the facts and demonstrated the materiality of unavailable evidence; and (ii) whether the evidence can be *136 obtained elsewhere, or can be dealt with by warnings from the trial judge.
MacMenamin J. considered a record obtained from a children's home run by the Sisters of Charity. The record was a diary page in printed form, relating to the year 1977.54 The record contained a reference to one complainant BU having told the creator of the entry that she was being abused by one of her brothers; however the person named was not the accused.55 In the context of the complex family circumstances and the accused's contention that he was out of the family home from 1970 onwards this was relevant information. Such material in evidence supported by the author would go to the issue of credibility and be an essential part of any defence.56 If the contents of the record were proved and in evidence it might raise questions as to identification.57 Unfortunately, because the author was not known, there was no way of proving the document or its contents. MacMenamin J. was particularly concerned that there was no procedure whereby such information could be put before a jury by the trial judge.58 MacMenamin J.'s finding that these circumstances constituted specific prejudice was an important recognition of the problem of undemonstrable prejudice and the limits of the trial process as a mechanism for discovering the reality of past events. Materials such as this diary entry, which have the potential to create a reasonable doubt in the mind of the jury, may be inadmissible because of evidentiary rules such as the rule against hearsay.
Indeed MacMenamin J. noted that the real difficulty was that both the prosecution and the defence would be reliant on inadmissible evidence to prove or disprove their cases.59 This points to the problem that the disclosure of records (e.g. employment records) to the defence, does not mean that the defendant can prove the contents of these records in evidence. If the creator of the record is not available then the contents of the record are inadmissible hearsay. So, what is contextual background evidence for a prohibition application may not even be admissible at trial? The impact of evidential rules at trial is a key part of the context when assessing the fairness of the prospective trial and the ability of the defence to show prejudice.
Unfortunately, MacMenamin J.'s approach is not typical. For example, in PD v DPP60 the absence of a witness to whom the disclosure was first made was held not to be prejudicial. This was despite the fact that it was clear that the complaint would never have been made if the witness, a psychologist, had not strongly encouraged the complainant to report. It is particularly difficult to see how this could not have constituted prejudice given that the contents of the 300 pages of notes relating to the counselling sessions conducted by the absent witness would not be admissible at trial.
In his judgment in MU MacMenamin J. attached significance to the accused's police interview, in which he stated that he had informed the gardaí at the time that his father was abusing his sisters. He also said that he had several meetings with a social worker about his father's abuse of the complainants. He specified the garda's name and the station where he was posted at the time. It was established as a matter of fact that a man of that name was a member of the gardaí and that he was stationed in the named station during the relevant period. The man was now deceased and no record of the complaint was found. MacMenamin J. considered the circumstances of the interview; that it had not been suggested the accused could possibly have been aware of the specific allegation that was about to be put to him;61 that there was no indication that the accused had to pause before thinking of the garda's name. Were it to be demonstrated that the accused had made complaints to members of the gardaí on behalf of his sisters, this would clearly have buttressed his credibility. MacMenamin J. held that the absence of this witness and record constituted specific prejudice.62
MU shows that if an accused engages with the facts in a way that shows the materiality of the missing evidence/witnesses, then he may well be able to show specific prejudice. However, the whole matter is bound up with credibility, and this leaves room for differing interpretations of the scope of the fairness inquiry on a prohibition application. Another judge may have held that the argument as to a missing witness and record was a matter for the jury who would have an opportunity to hear and observe the witnesses. However, such an approach would represent a failure to take seriously the presumption of innocence and the right to a trial in due course of law.
The MU decision is a reminder that courts must be vigilant in their scrutiny of the evidence proffered by the prosecution and must contemplate the impact of the lack of evidence on the defence case,63 including where evidence is proffered at the prohibition stage that will be inadmissible at trial.
*137 
D The roots of analysing fairness in context: the constitutionalisation of the law of evidence
The judgment of MacMenamin J. in MU and the other cases discussed above are indicative of an approach that may be termed “analysing fairness in context”. It involves relating the fairness claim to the particular legal and factual circumstances of the case at hand. Analysing fairness in context is about paying attention to the context in which claims about the fairness or unfairness of a trial process are made; context meaning paying attention to (putative) facts, the available evidence, and how evidence and procedure interact with the evidence. Fairness in context is also about leaving space for the possibility that given the passage of time, perhaps it is simply not fair to allow the continued prosecution of the charges.
The approach of analysing fairness in context adopted in some prohibition cases is representative of an attempt to develop a pragmatic and individualised meaning of fairness to the accused in criminal justice. However, this is not altogether new; rather this trend has its roots in the long tradition of the Irish courts of constructing fairness to the accused as being inherently constitutional and therefore both fundamental and dynamic. A concern for fairness to the accused in the interpretation of evidence and procedure64 has produced decisions that characterise fairness as both fundamental and dynamic. The most striking affirmation of its fundamental character is the protectionist stance taken in relation to the exclusion of evidence obtained as a result of invasion of constitutional rights65 (even in cases involving a particularly heinous charge66 ). Article 38.1 has grounded decisions excluding prejudicial evidence67 such as testimony about an accused's previous convictions or general misconduct68 or a confession obtained by unlawful means.69 Article 38.1 has also been relied on implicitly as a basis for overturning convictions secured on foot of flawed or incomplete prosecution evidence.70
This invocation of constitutional principles for the purpose of excluding inculpatory evidence reveals the potency of so-called adjectival law in safeguarding fairness. It is also a clear prioritisation of fairness over other concerns such as accuracy and the efficient prosecution of crime. This resonates with the notion that upholding defendants' fair trial rights legitimises criminal trials and therefore also legitimises criminal law and punishment.71
In addition to recognising its fundamental and immutable character, the meaning of fairness is held to be constantly evolving and must be considered in accordance with prevailing notions of justice and the circumstances of specific cases.72 The Supreme Court's treatment in People (DPP) v McGrail73 of the rule that inhibited accused persons from challenging the evidence of prosecution witnesses illustrates this point. Under the common law if a defendant wished to challenge the evidence of prosecution witnesses, he risked having his own previous bad character being put into evidence. Rather than construing the rule as having legitimate roots in the adversarial mode of trial, the court held it was an infringement of the fundamental right to fair procedures.74 McGrail represents a robust assertion of the constitutional construction of fairness and is an example of the dynamic construction of fairness to meet the requirements of particular cases. Thus MU and the other prohibition decisions discussed with it abopve represent a continuation of a trend in Irish criminal justice towards constructing fairness as both fundamental (in the sense of being resistant to dilution or balancing in the face of other concerns like the search for truth) and dynamic. Fairness to the accused is much more than a rhetorical gesture, more than an appeal to abstract ideals that have no purchase on the reality facing the defendant at trial. It is a pragmatic and inherently principled response to the myriad challenges that may present themselves to a defendant in an historic child sexual abuse prosecution. On a normative level, analysing fairness in context might also be understood as representing a push back against the broader trend in criminal justice towards increased admissibility and towards trusting the jury to evaluate evidence in the light of warnings and directions from the trial judge.
E A reformed test for prohibition?
As Part B of this article showed, there remains a number of difficulties with the SH test as currently applied. It is suggested that the SH test should be modified to take account of the fairness in context approach indicated by MU. In deciding whether the accused has shown a real and serious risk of an unfair trial the court should consider: (i) whether the accused has engaged with the facts and demonstrated the materiality of unavailable evidence; and (ii) whether the evidence can be obtained elsewhere.75 The idea of materiality is useful because it allows the defence to show how evidence could be relevant and helpful *139 to the defence, while also leaving room for prejudice that cannot be demonstrated. Under this approach the defendant would be required to engage fully with the evidence and show that the absent witness would have provided relevant information that is likely to have been important to the defence's attempts to undermine the complainant's credibility and reliability. He would also have to show that serious attempts have been made to seek out alternative sources of the same information. Furthermore, the court should also consider the case in the round, including background evidence and whether the background evidence will be admissible at trial.76 Exclusionary rules such as the rule against hearsay should be considered. A key part of the notion of materiality is that the reviewing court would bear in mind the possible prejudice flowing from an inability to show prejudice because of the passage of time.
The reviewing court should also pay attention to the risks of presumptive prejudice as part of its overall assessment as to whether the prospective trial can be fair. Cases involving serious mistakes of fact point up the problems that can arise in cases that involve even very short lapses of time.77 Blame for the delay is irrelevant – or, more correctly, it is impossible to determine pre-conviction. Instead, a consideration of presumptive prejudice goes to the courts' commitment to the fairness of the trial.78
The emphasis in MU on contextualising the prejudice question is a step towards placing an onus of proof on the prosecution in prohibition cases. From the perspective of safeguarding a trial in due course of law this makes eminent sense, particularly given the changes to criminal procedure that mean the prosecution no longer has to show a prima facie case against the accused.79 Therefore, the SH test should be modified so that when the accused has shown that he runs the real and serious risk of an unfair trial because key witnesses or evidence are missing, he would not have to go further and show that the unfairness cannot be remedied by the trial judge. Instead, the prosecution would have to show on the balance of probabilities that the unfairness can be remedied by directions and rulings by the trial judge. The prosecution would be required to engage with the evidence in the case, including the admissibility of background evidence, and to suggest warnings and directions. The warnings could be more focussed on specific prejudice facing the defence. This approach can be defended as giving appropriate priority to the right to a trial in due course of law, whilst at the same time leaving open the possibility that the trial will proceed. It would also assist in the development of an informed jurisprudence providing meaningful guidance to trial judges in historic abuse cases, thus better safeguarding the right to a trial in due course of law.
Conclusion
The prohibition case law in historic childhood sexual abuse prosecutions illustrates the common law's ability to adapt and change in accordance with the needs of Irish society. It also reflects a willingness on the part of the courts to accommodate complainants' reasons for delayed reporting and the need to prosecute serious crime despite problems posed by lapse of time. The constitutional remedy of prohibition is to be preferred to a numerical approach like statutes of limitations, because unfairness can arise as a result of even short periods of delay. Furthermore, the flexibility of prohibition allows the courts to allow the prosecution of sexual abuse in suitable cases.
However, the courts' construction of fairness to the accused in the prohibition case law is deeply problematic. On the one hand, fairness is being eroded and marginalised by courts that fail to take defendants' claims of prejudice seriously. On the other hand, there is an emerging trend of courts employing a definitively constitutional and creative approach to fairness, constructing it as both fundamental and subject to change, ensuring that scrutiny of the potential threats to fairness remains an exercise grounded in the evidential and procedural reality of each individual case. For the courts to treat the defendant in an historic child sexual abuse prosecution as someone whose dignity fundamentally matters80 they must take both rules and facts seriously. Scrutinising fairness claims in context provides reviewing courts with the analytical tools to do this.
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