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Abstract:

Keywords:

This paper explores the neglected area of representations of Jews
and Jewishness in English legal cases. In considering judicial
knowledge of "the Jew', | ask three primary questions. First, how do
English judges understand and represent "the Jew' and in relation to
what material factors do these understandings and representations
change? Second, how do English judges construct racial knowledge,
what rhetorical technologies are fashioned and deployed? Third, are
the effects of contemporary judicial racializations of Jewishness
different in substance from earlier ones? The purpose of this paper is
to study the encounter between English judges and "the Jew' in the
twentieth century, eschewing a reading that centres "antisemitism' or
“discrimination' in favour of one that focuses on the complex and
contradictory narratives in these judgments and the kinds of work
these narratives do.

n/a

The wandering Jew has nonatiem. He 1% a wandeter over the face af the earih '

Lord Denning wrote these words in 1982, in a2 case that ostensibly had
nothing i do with Jews at all. As Master of the Rolls at the Court of Appeal,

Denning was writing one of the judgments in Mandla v. Dowell Lee, 3 Bace
Relations Act 1976 case about whether Sikhs constituted an “ethnic group'
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for the pusposes of the Act. He and his colleagwes determinad Sikhs did not;
howeewver, on appeal, the Houwse of Losds overumed their decision in what
bocame, and remains, the leading case on fthe meaning of “ethnic group’
under the Act* While Denning rejected the legitimacy of Sikhs & an ethnic
groap, albeit fhroueh affirming Jews as 2 (stateless) racial group, the House
of Lords made little mention of Jews at all, despite relying heavily for their
definition of ‘ethnic group’ on 2 Mew Fealand case ahout Jews.? Subsaquent
cases relying on Mandla ako faled to scknowlaedoe the mle played by ‘the
Jew'* in the development of United Kingdom race selations law.

In this paper, T take this perhaps puzsling appearance (and dissppearsnce)
of “the Jew' in Mondly &5 a springboand to begin mapping the terrain of
English judicial representstions of “the Jew™ * 1 say bogin mapping because
viery litfle work exists in fhis field. When Davins Cooper and T wrok 2 picce
soane years apo on the Jew' of twentieth-century English trust law, we drew
haavily on Jonathan Bush's work sbout the deployment of ‘the Jew' in carly
English legal developments® practically the only work we could find in the
field. Unfortumately, since the publication of our pioce in 199, o the best of
miy knowladge, only one firther, related, pieoe has beon writien i the area”

The absence, i the United Kingdom, of legal studies scholarship on ‘the
Jow' B ot susprising given the pawcity of work on law and recial mepre-

Mandla and another v. Dowell Lee and another [1983] 1 Al ER. 1042,

Hmp-dnsel v. Folice [1979] 2 KEZLR 531 (NE CA)L

Like B, Cheyette, Comerrmctbonr of ‘The dnw’ in Enplich Liranue and Sociay

(1993} 1011, and ofers, T mme e Jew’ o refer to & subjecs of (legal) dscoarse.

5 This paper isthas mor oot Bowe Jews, Jewish jod ges (see, for example, B Jadisom,
‘Prother Daniel: The corstraction of Jewish dentity in de Israe] Sapreme Coart”’
(1993} 17 Bermasomal 0 jfor the Semoba of Law | 15=1448), or Jewish social
scieniists (M. Ham, Soaal Stemee and dhe Polines of Woders S eh fdemu g (D000 ),
for example) wndemtand feos and Jewishness. Recent preccoapustons with Sie figare
of ‘the Jew' @ edical jurkpradence are alko bhevond Se scope of this paner.

& I Cooper and [ Herman, “Jews and other mmeertvindies: Face, fais and English
law (1999 19 Lol Studier 33966 1 Bash, ""Youa're gonma miss me when I'm
gome’: Farly modern common loe dscoarse and $e case of Se Jews' (1993) 5
Huomnmm Law & IEES-85 See, alsn, 1A Shapinn, *The Shedar's effect on English
e = A brw of Se fews becomes &e loee of die hnd' (1953 71 frerperons Lawe
1179200,

T Bee G Godiey, ‘The jodges and Sie Jews' (D003) Fecleniamcal law J S0-61,

aliboagh this piece is mof a scholady critigee. David Frase's imporiasd

conribations, The Jeis of the (hameed Irlandr and tle Bole of Law, T080-J045

(D00}, and ' ThEs & not e any ofber legal queston™: A brief history of N

Loy before UK. and US. coarts’ (3003 -Hd) 19 Conmeainw J of Raermasonaf

Law 59-1Z15, are also nof abowt racial represendation per se, bt shom e mole of

lyer and legal pmiessionals i e Holocvast. Lowise London 's thonoagh acooant of

Umiited Kingdom bver and policy towards Jewish refagees in &e Second World War

& mot foomed on judicial radal repmsentations: see L. London, Aluehall and dhe

deis, FOIR-FO048 Rrorh fepmpration Policy, Jevesh Refupees and the Foko caed

(2003

Bl b
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sentstion more generally® Whik numerows United Kingdom scholars have
written about the content and inpact of raee relations legilation, vey fow
can be said toowork in the field of ‘eritical reace legal studies’ (CRLS) While
an impressive body of CRLS-related scholaship hes existed in Morth
America for some time” albeit with litle taking acoount of ‘the Tew' '
Oudsia Mirra, snongst others, heas noded the extracsdinesy umders-
development of this field in the United Kingdom.'" In searching the United
Kingdom legal literature for studies of racial bnowledge and representation
in English law, very ligle ];:I'ﬁ-eﬂ‘li itzelf,"* and a0 & legal literature on ‘the
Jew' can not be expected.’

At fhe same time, sociological and social policy studies on ‘race and
racism’ tend to undeplay both the historical impontsnce sl ooatining
relevance of sctmal and concepiual Jews to processes of recializstion in
E.:I'I.g]ﬂ:lld..” This appears aso largely true of work in dizsspora studies. Deapite

£ Inohis paper, | ase the words ‘race’, ‘racialimdon’, and ‘racial representation” not as
terme of art, vat s sigoify ways of thinking sbom pesons pemedved as ‘alien’ to e
environmend, and &ie matesial practces that attend soch onderstandimgs. 1 am
commeiong that Sem b modh debate abogt appropriae termimalogy; however, # &
oot 1 debate o which | contrilate Bare.

9 Bee, for esvample, B Delgado, I Stefamic, A Hamris deds ), Crracald Booe
(B001 ) K Cremshioer, K. (odamda, & Peller, K. Thomas {eds), Crocal Sace
Thaorpe: The Koy Brampr Tha Formed the Mowsen (1996 A Wing, B
Delgada, I Bell feds), Oravcal face Feminrm A Seader (3000

10 Pt see JW. 500 Walker, "Race’, Rphyr and the Law e the Supreme Cowr of
Camada (1597

1l Bee (. Miea, ‘Crifical mce femmism: The Anglo-Amernican experience’, paper
presemied af de Anmaal Mesting of Sie Law & Society Asmocidion, (hicagn, bMay
B0 Also, Poeoodrich and L Milk, *The law of ahite spaces: Race, caliure, and
legal edacation’ (D000} 51 J of Lepal Eduraton 15-15.

12 Akboagh, see [ Fraser, ‘To belong or mot fo belong: de Boma, state violence and
fe mw Ewope @ S Homwe of Londs’ (30} 21 Lepel Sradie 56993 P
Fitrpatide, 'Racism and the mnocence of e’ (1987 14 7 of Law and Sactay 119
and The Myshobpy of Moderm law (1992 R Sandland, ‘The Real, &e
Sirmalacnom, and ke Constraction of “Gypey” in Lae' (1596) 23 0 of Low and
Sociery WA S, P Tais, face, Low Renrionce (O]

13 Thereisa small Beratare i Se feld of be and religion comsidering the tmatment
of e fewish faid in Britsh e however, these texs ane oot conoermed widh de
rheforics and processes of racilization visdevs ‘e Jew'. See, for ecample, A
Bradney, Sedpaons, Riphr and Laws (2000]; M. Freeman, ‘15 dhe Jewsh ped any
i of Se state?' @ Lowand Rebpion, eds. B 0'Dair and A Lewis (300 1); 3¢
I Robillard, Selipion and dhe fow (1984 5. Pouker, Sepick Law and Womamny
(heromer {1986 and Edvmeey, Law and Hamean Sglhes (1999

ld Hee, for example, M. Banton, Becal Thearder (1998 1. Solomos, Baoe and Raciom
i Braagm (003, 3od edn) Compare R Miles, Racirm Affer ‘Raoe Refabions’
(1991 This & ako tnee for easdy modemn stadies of race: for example, Kim Hall's
ofiarwise fascmating accoant of moe and gender und arplays the racdal and red igioas
robr of ‘ihe Jew' in shaping dhe cafegories she explores, see K F Hall, Thmps of
Darimess - Emmosdes of Race and render 0 Early Modern England (1995). See,
akn, Kmsbmer's crifiqoe of some of ihis leratore: T. Kostmer, ‘Remembering o
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nods vwands ‘the Jews = the ‘clssic” or ‘parsdigmatic’ example of the
dizsposic phenomenon, the litratwe is overwhelmi oconoemned with
modemn processes of colonislization and globalization.'™ There ae many
reauons for these absences, in particuls the fact that some of these fields
have been largely deweloped by non-white, mon-Jewish academics writing,
understandably, about concems closer to home.

Howewver, Jews were amongs the sarliest racizlized peoples in England.
Jews probably arived first with the Romams, were violently expelled n the
thirteenth century, and not readmitied until the seventeenth, when a largely
Sepherdic business class could e put to wme in 2 sihmtion of changing
coonomic relations.'® They suffered the effects of numesows legal
discrimimations wmtil the late ninefanth century. There is a debd, therefore,
that contemporary racialization processes owe bo “ihe Jew " that hes remained
larpely unexplorad. This historica] trajeciry, and ik contemporary lepacies,
is mot sdequately accoumted for in work thet finds the genesia of ‘mece’ of
‘strangerhond” or ‘alterity and difference’ exclusively in modem imperial
and colonial projects.’”

forget: Radsm and anti-radsm in postwar Brinin’ in Wodermany, Coliore and  dhe
Ja’, eds. B Cheveste and L. Marows (1995) IX6-41. A similar critique bas been
made by Hidkman i relation o the absence of *the Insh' in scholarship om race and
edmicity: M. Hideman, ‘Recorsimocting decomstnocting “race™: Brish politeal
discomrses aboat e frish in Britain' (1995) 2| Evbe and Ragal Swder TE8- 30T
The other side of the coin bem & Sie fendency amongst some posmodem Seori s
o ome ‘the few' m o figare for mope) employed to defime a new amiversalism, Sie
refied mascer of all resisance fo rootedness, fixiy and cdosae -~ e nomad par
errelemce' . Silverman, Refigaring “&e Jew'' m Fance’ i Modermay, Cfaere
and  the Jow’, edi B Cheyette and L. Marows (1995) 2011

15 Hee, for emample, F. Andiss's ofierwise wefal analysis of this field, ‘Evalming
“diaspora™: Peyond edmicity’ 1 998) 32 Socslopy S57-80

I There are momems hsforical soarces for my necsmarily comsory mmaskes bere,
mcluding: C Fos, A Misory of e e to Enpland {1949 (& Alderman, Modern
Brigeh Sewey (1992 WD Ruobesstem, A Noswry of the Jaws im the Enplach.
Spealmmy Workd (199%6); T, Kmshner {ad ), The dewsl fervape o Bk Hisory
(1952

17 Far e:t};:np]e. P. Gilray, Afser Empire: Melzndiola or Comvivad Cufagre? (2004);
. Hall, K. MeCelland, and J. Fesdall, Doy the Faosman Naton: (Jars, face
Crender, and the Befrm A of 1847 (D000 In his easlier work, (hikoy argaed
eclaqaendy for amalyses aiestive fo Se sinilirities beteeen Jewih and Blxck
experience, see P Glmy, The Bladr A dapn s Modemniy and Douhle Conrcion mess
1991 ch. &, Robemt Young's work 05 one obvioas example of the failae fo
mdersiand s hisory, indeed, bis Colowsal Depre (199 5) argmbly reaTites e
Englsh history of mciltation o entimely erme Jews (excepn as an example of
English ‘accepionce’ of dwome meial by clmsified as 'Cancasian’, see pp. 8- 5). Even
Croldnerg, i a tent that ofherwie fakes significant acoommd of e racialimton of
Jews, soggess that the racialtaton of ‘&e whan' & a postoolonial phenomenon:
LT, (oldnerg, Racos Chisere (1993) ch & See, alo, Miles's critiqae of an
approach .o mokm focmsing solely om processes of colomia] tadon: Miles, op. cit, oo
14, ch ¥ While Mol limodk 's fegpemal Learber & a fir more nmanced acoommt San
YWoamng's, and she mfers to ibe radaleaton of Jews several times, her ‘imperial’
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And yet, if we twrn to the fields of English and Coliurs] Studies, British
work on racial representation hes been highly sttentive to ‘the Jew " for snme
time. Bryan Cheyette, fior exsmple, has written extensively on ima ges of ‘the
Jew' in English literatwre, srguing for the centring of ‘a dominant racialized
discourse at the heant of what constitutes the received definitions of literany
“culture”."® Other scholars, for example, the contributors to various edited
collections in litessry studies, have produced similsr work.™ At the same
time, British historizns hawe alo made sn impressive confribution to our
understandings of the :'daﬁmlu-g}m“m dominant English culture and
Jews, Judaizm, and Jewishness. ™ Taken as a whole, this humanities
scholarship represents 2 significant consideration of the mole of Jews and ‘the
Jew' in English culture, a role lefi larpely wnexcavated when it comes o
legal atudies and the social sciences. As English and histosy scholsrs
repestedly remind ws, understanding the mole of “twe Jew" is 25 important for
what it reveals about “the English’ and Englislmess as for what it tells us
shout Jews and Jewishness.® Legal discourse, T would argue, is one of the
key sites throwing this encounter *of the interior’ into relief ™

In mapping the fermain of Jows and Jewishness in English legal judgments,
I will draw extensively on the cultwral studies and histosical wodk above,
however, whilst judicial discourse on “fhe Jew' is heavily indehted do the texts

fmmework preventss ‘e Jew' from making more than a camory appearance (A
MoClmiock, fmpenal Leather: Race, (render and Sevaafany dn the Colomal Conser
(1595 T am oot sagpestimg that dhese scholas oughi (o have cendmd ‘e few’ @
Seiramalysis, only that Sidr sometimes grand Seoredical claims need to be assesmed
with the hisory of *Sie Jea' in mind

18 B heyate, Conronciions of ' The Jew 'in Enphsh Lueramre and Socan (1993) &
abko B (heyese (ed ), Benvean  ‘Race’ and (hlwre: Bepraompsonsaf The few”
i Epplh and Amercan Leranee (1996); see, ako, M. Ragusis, Fipurs of
Comersor:  The dowieh Juerrion’ and Enphch Navopal [demuny (1995 L
Shmpira, Shakespeare and the Jevs (19965 1 Steyn, The dowe Amrampesms of
Jefrmtry (19990 See, also, Paal Gilmy's call for o fo anderstand hinkt ng on raoe as
heimg ‘i fe come rather Sion at e frimges of English political lfe': id {1993

R

19 ?-:ur exmample, [ Boyarim and 1. Boyarim, Jews and odher Dyferanaes The New
Jemvarl Coalraa  Stadhes (1997 ) Cheyvette and Marcas, op. g, oo 145 D0 Boyarin, [
Tesieorvits, and A Pellegrimi (eds ), Jaeer Theony and the Smeinh Qaeraon (3000 T
Coben and . Heller, Jewesh Prosence in Enplich [iarasre (1990

Hi Fee [ Cesarand {ed ), The Maling of Woderm Anplo ey (19900 T. Endedman,
The Jews of Braam, TASS o 2000 (300X [ Feldman, Eeplichwean and ews:
Social Relavions and Poloeal Cufeee FE80- 707 (1994 C. Holmes, Amu-
Srmuien i BPrush Sockery JEPA-FUR0 (1909 T. Kedmer, The Pesswwce of
Prepdice: Antramitinm in Britich Sodeny during the Second World War (1 989);
Lomdom, op. dt, m 7.

Zl 1 am ool suggesimg Six ‘ihe Jew' is woque in this respect only that s mole &
mmderappreciated @ kegal sadies. Om the rehdonship beteeen savmlity and mation,
for example, see O Stychin, 4 Naton by Sple: Navome! Cafaers Sevmal Tdenrary
Polates, and rhe Dirconrre of Righe (1995

I Miles, opocit, m 14, ch L
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of English literature, they are not equivalents. Legal judgments, especizlly
thoae that function as ‘precedent’, ane authonitative statements of official state
discowrse, Judicial discourse has immediate, far-resching, ad often long-
lzsting materizl effects. More specifically in relation to the themes of this
paper, judees are sclive arestors of official racil .hm-n-iedge.ﬂ They are s
nafswn-Eudders, engaging i strawegies of asfrangpemens and defining the
boundaries of belonging** It is also important to recognize that, with fow
exceptionsg, English judees express snd consolidste class power; their
discourse on ‘the Jew' & shapad by their elite class position and is thus
different o working-clas racizl ideologies™ Judicizl racial dizcourse is thus
shout the intimate connection between cultural representation, class and state
power, and resousce allocation,

In considering judicial knowledge of “fthe Jew', T ask thmee primsary
questions. First, how do English judges understand and represent ‘the Jew!'
and in relation to what material factors do these undemstandings and repre-
sentations change? Second, how de English judges oconstroct racial
knowledge, what thetorical technologies ane fashioned and deployed? Third,
are the effects of contemporary judicial racizlizstions of Jewishness different
in substance from earlier ones?

In reaponding i these gquestions, I have chosen for the purposes of this
paper to focus on the twentieth century and just one set of judicial anticola-
Um:i"mm nation, and character. T make three key arguments. First, under-
standings of race, nation, and cheracter — vis-2-vis ‘the Jew' —as Mol lintock
has argued in 2 different context, ‘come into existencs fa and Sircsoph nelation
to each other’ ** Second, this categorical articulation, and the delinsation of
‘alien’, Jewish claracter in contrast to “English’ (by definition Protestant)
character, is evident throwghout the centiry's legal judements. While the
terms of that articulation shifi, principally in how new mationalities of
difference replace old ones, the asociation of Jews with “alien’ character
remains aive and well. Third, T argwe that judicizl knowledge shout ‘the Tew!'
has played an important constitutive role in the making of “Englishness’ **

The purpose of this paper, then, is to study the ancounter between Englizh

IV ] e Se phmase ‘macial mowledge’ Bllowmg (midberg's development of e
comzept {op. oft, no 17 See, ako, Hall, MeClelland, and Rendall's amalysis af &ie
RBeform Ac 1867 @op cit, n 17

3 See Zama Ahmed's development of ‘stranger fedshsm' @ 5. Ahmed, Stranpe
Erpcoumiery: Embodied Oders tn PoseColonaalany (30

25 O popalar expressions of asdsemitizm in Britin, see soames @ oo 30 above. Fora

Seoretical aconmnt of working-class racism nd e mvestment in ‘whitenes’ indie

Umited States of America, see . Roediger, The Haper O Flvaear Race and e

Makmy of the Amerwcan Workmy Class (199, rev. adn )

My ofier themes present thems el ves from a stady of this material (see conclading

remasis).

MeClimtock, op. cit,m. 17, p 5.

Hee, ako, Sandland's discassion, op_cit, o 12 Note at | me e word ' Engliss’

mtentiomally. While S mation-sixe in question is josdictiomally defined 5 &e

=

8
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judges and “the Jew' in the twentieth century, eschewing a reading that
centres “amtisemitism’ of ‘discrimination” in favour of ome that focuses on the
ocomplex amd :mﬂad.iclm;.r narratives in these judements and the kinds of
work fhese namatives do** At the ssme fime, this paper takes as given the
long histosical record on e varieties and contowrs of English antisemitiam,
most particularly the manifestations of antisemitian in ‘polite and estab-
lished" English society, whose ideclogies, the judpes, toa laroe extent, reflect.

Finally, 2 word about methodology. While there sme liberally hundreds of
twenticth-century cases deploying Jews and Jewishness in various ways, this
paper makes 2 modest stant by analysing several dozen, across & range of
legal areas, only 2 seloction of which [ consider in any detail here. This beoad
brush enshles me o wap oversaching themes, and to explore | dis)onantime-
tiea ower time. However, these objectives come at the expense of a mone
texiured ap]'rmdL'ﬁ inchuding micro-analyses of paricular areas of legal
doctrine, & focus on ambivalence and nrmh‘ad.i::ﬂm"” o any real con-
sideration of how English courts adjudicate sppesls from the Beth Din, an
area [ have purposefully bracketed here” T should ako note this study
sweeps across the entirety of the twentieth cenmtury mainly because it is mot
poasible i trace and anslyse the discouwses T am inerested i otherwise,
Tudements from the esrlier part of the cemury reveal particnlsr wndes-
standings of ‘the Jew" in a context of intemsified Jewish immigration from
“the east”, while later cases reshape racial knowledge in different, ot nelated
ways, While this paper’s periodization is &t times left somewhat
unocontextuslized, my primary aim is o bring to light and anslyse the cases.

RACE, NATION, AND CHARACTER, 19201950

An understanding of race &5 “‘nation’, and the role of these two in shaping the
moat fundaments] aspocts of personfuod and charseter have a long pedigros
in England ** Long before (and indeed afier) the ‘race sciences’” made their

United Kingdom, and the national iy of its cifizenny as ‘Brissh', | am miersiied i
hoer dhe articalation of race, maton, and chameter & predicated om an magimed
Engl whmess’. Furfermone, e cases | commider are fom e English not Scontish
coanss, and & jadges | comsider, for e mest part, am ‘Englsh’ @ &b sense
29 Fora doroagh review of the hiswory of religions dscrimination i Englind, see 1L
Bash, ““Inchade me omt™: Some lessons of mligios foleaton o Britain' (19910) 12
Cardozo Law Rew BE1-921
Hee I Young's discassion inthe Imtmdection tohis The e of Memory (1993
This bas been my fooas dsewhere, see Cooper and Herman, op. cit, o &
Hee Fmeman, op. cit, o 13; &is & something | intend o parsae in fatare woric
Hee, gererally, amongst mamy ofiers, (oldbesg, on cit, o 17, chod; Hall op et .
14; Hall, McClelland, and Rendell, op. ct, oo 7. T ase Se word ‘race’ deliberasely
Bere despite the debate over ahen ‘race’ as a concept ook hold. (aoldberg argoes
ot wha is ‘modern’ abot ‘race’ & s Doorpomtion by the state o state ‘macial
projecss s [ (aldherg, The Racial Srawe (3001 1610

Bireg

The definitive version is available at www.blackwell-synergy.com

-7-



Kent Academic Repository — http.//kar.kent.ac.uk

mak on knowledoe, race was lagely understiood == heritage or [eage.
Razcizl difference was familizl, national, and environmenta] difference, albeit
difference wsuslly encoded in 2 racialized sysem of dommnation and sub-
ordinstion.™ In England, those persons originating from outside the British
Isles, or even those indigenous do British femitory deemed not descended
from fhe “Anglo-Saxon race” (for example, the Celis), were viewed = having
a very different character from the English. Indead, the process of nation-
building was and remains pantly 2 process of charmcter-bailding.

The comsiruction of the mation suce bkes phee almgmide the roducton of

national character as mslances 1n which ‘the nation’ fsell 15 Heshed ool ax
%

place and persan
The development snd incorporation of the slavery enterprise indn English
‘mprmality’, despite its laber renunciation, & one of the most heinous
exanples of the production and conseguences of these forms of racial belief
in the modemn peried. However, in relation i Jews and Jewizshness, wndes-
standings of race were also complicated by 2 much older Christizn theology
identi figing Jews & the ‘chosen people” of 2 sacrad (i somewhsat superseded)
Clristizn text (the sp-called “Old Tﬁiammi . Jewishness inplicated racial,
religiows, and nationa) difference, ™ a]ﬂmu%h thiz was further complicated by
the understanding of Jews, like the Roma™ = 2 ‘nation” without 3 territary:
Tlews] were the ulfimate incongruity: 3 non-nasimal nation’ ™ TIn Mandla,
Denving puzzles over these inoongniities:

- 'm Jew" may mean a dowen different things. [ may mean a man of the
Jewish faith. Even if he was a comvert from Christianity, he would be af the
Jewrish faith. Or 1l may mean a man of Jewish paremage, even though he may
e a comvert fo Christizniy. 1 may suffice if s grandizther was a Jew and his
g'udrn.m}m was mnal The Jewikh blood may have become very thm by
miermarmiags with Christians, b stil] many wauld call him ‘2 Jew'. All this
Jeads me 1o think that, when it 1% said af the Jews that they are an ‘ethmc
group’, i means thal the gmup 25 a whole share 2 commen characienistic
which & a racial characterstic. B i3 that they are descended, however
remefely, from a Jewish ancestar ... There iz notling in ther culture of
langmages or heriure (o mark oot Jews m England from oihers. The Jews m

M (woldberg, i (1993), . 8 K. Stepan, The ldeg of Bace i Sademce (reay Bruam
JTEOD-F0A0 (1952 Manton, op. g, m. 14

15 Abmed, op cit, o 3d, p. 99, dtalics in She origimal.

M Fee, alo, Bagassis, op cit, oo 15,

37 Z Darny, The Eaw Fwropean (hprer Repime chanpe, morpoaiay and edima.
pofater (D002 ako [ Faser, 'To belon g or ot to halong: Sie Koma, stae violence
and #he pew Fampe i Se Howse of Lords' (3001} 21{4) Lepaf Srudie 56093

X Z Bamman, Wodermiyy and Ambivalence (1991) £5. 1 am not soggesting &t e
pradex of a oncmadonal atdon is pecaliar o Jews (see (ilboy's oritigoe of
Buvamnan in op. e, m. 17, ppo 213 14), only @at ‘&e Jews' rpmsent one of &e
carliest peoples embod vimg &l incomgraity @ Earope. See, alsa, Feldman's critiqae
of Bayaman's ‘setaliwing’ approack to “She Jews and modermity': [ Feldman, "#as
modermity gond for the Jews? @ Cheyeste and Marcos, op_cit, o 19, pp. 17187
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Englamd share all of these chamctenistios equally with the rest of us. Apar
from meligion, the one chamclenstic which & differem i1z a racial

characteristic ™
In this passage from his Court of Appeal judgment in Mondls, Denning
encapsulates the confusion and untidiness ‘the Jew' engenders. ‘A Jew' may
have a faith-based meaning, and so include converts. O, it may mean 2
perann with some genetic conmection to ancient lsrael, in which case even 2
comvert to Cheistianity remains ‘a Jew'*® Denning opts for the latter inter-
pretation, that Jews share ‘Jewish Hood', 2 ‘racial chassctenistic’ conversion
can mit overcome. ¥ His phrase *the Jews in England’ ako points to another
important feature of the racialization of Jews and Jewishnes. For several
centries (following the earlier expulsion), Jews formed part of 2 racialized
‘interior’ in England*® They, along with some others, most notably
numerically the Irish, constivted 2 racislized “siranger’ widis the nation
sizte long before mone recent dizsporic populations emerged out of what has
become known as ‘postooloniality”

Although, in 1982, Denning s wse of a phrase like *Jewish blood' was out
af keeping with odher representations of Jews at this time,*! and neither his
colleagues at the Cowt of Appeal nor those st the House of Lords werne
prepared to uwse such bngusge an undestanding of mee as ancestry ‘in the
bload” was common place in English counts until the mid-twentieth century.
As authority for his understanding, D enning notes 2 senies of 19408 trust law
cames that race Jews in this way, and alao quotes with appooval the definition

W Maendls (CAL op cit, oo I, p 1112 Anwieses over similirities betaeen ‘de
English' and ke Jeos' & a separate theme 1 am oot able do parsoe bese, Bt see [
Cohen's fiscimatng stady,"Who was who? Race and Jews @ tumeof-Se-centary
Britam' (H00Z) 4] J of Bra. Swder 460-81 The case Coben amalyses is wmaally
mestionad incrimimal o fextbonks as a famows ecample of miscarmiage of jutce

the fact that # revolved arcand an ‘Englsbman' taken for a ‘Jew’, along with Sie
pervasive race discoarse of Se case, & oot discassad.

A0 OFf coarse, as Feldman notes, e most famoss English ecample & Dismel (o

comvert wo (Christaniy) who was ‘identified as a few by friends and anemies alice’,

m Cheyette and Maroas, op. cit, no 19, p. 175, Perhaps ellingly, DEneli & ako

idemtified as a Jew by postealonial crific, K. Young, Colanial Destre: ibmduy m

Thaory, Cabwre and face (1995) 84 Yomg wes Disaddi's politcal caresr as

evidence of ‘the tolaant and even positive astimade towands Sie Jews that coald be

fornd im omseenSecentary Brtain’ §. 84) Young cites (hevese, op. crt {1993,

o 1% for il point: however, Cheyeste's book, inmy enderstanding, makes a point

quaite e opposie.

Wote that &is mdastanding of Jewisboess is medieval @ it onigms.

Bliles, opocit, m 17

Bee, abko, Ragawis, op. cit, o 18 megasdimg “Shie comversion of e Jews' being

central o English matomal identity, and J. Adelman, ‘Her fafer's blood: Kace,

coeversion, and maton i The Merohaw of Fenice " (2000) 81 Rqprerensotonrs 4-30.

4 Bee, also, bis coloarfial bingaage & M Fssom b Seolemenrr [1968] 3 AN ER. 3R,

where bis distaste for a Jewsh tax evader leads Bim to the image of '&e andering
Jew' . Thamnks o Anme Boftiomley for bringing this cise 0 my aftention

kR
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of ‘Tew" inthe 1934 Concize Oxford Dictionary: *a person of Hebrew race’

I have examinsd elacwhare the series of cases upon which Denning relies ¥
This line of cases shares & conception of ‘the lew" that ig, lirally, ‘Hebeaic' in
the hiblical sense, and within which Deming's explicit invocation of ‘tha
Wandering lew' scons wholly mremarkahle (if anachronistich. While “the lew'
ia chearly racialized, the discourse of early twentioth-comury face acknce is
larpely shaend from these tret law cages ghont the transmission of weslth by
proger fiad kews? Imesd, these twentieth-contury judees seem to display an
i ghteenth century under stamding of race and nafion & mplicating bloodline and
lineage,® and o mderstand the ‘ancient larselite’ & a kind of *noble aavage' 3°
Attimes there i almost 2 corain sentimental revensncs in which aeient Hebaews
are held, of whom these wealthy teststors are seen to be distant progeny *°
Inheritance, = expressed throngh the lw of tmsk, lends itself o this iner-
pretation of Jewishness, a5 is subject-matter nocesarnly concems propertiod
Jewish familics reasonshly well-settled in England ' However, in cases in other
legal spheres, race, nation, 2nd charseier were woally deployed quite differenthy.

&5 Mandizs, opocit, n 1, p 11 1E Om Boer dictiomanies consinoct racial Enoededgeof de
Jew!' | see (3 Sarfatd, *Caltaral stady, doxa, dictiomanies: The case of Jeaish identity’
(3002} I3 Posacs Today 459-9] . Kote [ennimg complams abowt S 1972 revision
of S (ncfiord Eng lish Dot omary; the OE Drevision ofthe ' Jes!' Em:l!ii.ﬁ.!il::l:lﬂ:l:lg
study iIm i own right There can also be lisle doahe Iu.ilhe-i'c\peuf'lrle'n m
Ing]:nl: literatare mast bave been eqaally inflaental @ his - and ofer jadges’
mderstandings. Daming was a grawt admirer, for example, of Kipling, an aafor
very been on such ‘Hebraic' mages of ‘e Jew': see Cheyeste, op ot (193], 0 1,
ch' X L Kyman, ‘Re-reding Radvasd Kipling's "]:ng]nh" herobm: Ramting
maton @ The keple Book' (2001 % Orbis Liveramem 20520 The inflosnce of
English literatare om judical regresentaions of *de Jew' & a topic 1 am not able o
parsae hiare inany depedh; hoevever, | do retam to &l theme briefly hter mthepaner
Cooper and Hemman, op. dt, m 6.
Bee Stepan, o di, o M and Baseon, op. ot o 14 for the development of e race
Rolemcas
Bee, alzo, K. Wilson, The bland Race Empre and (fender o dhe Egphoaemb
Gy (D00 E) 6K
Bee, ako, (hevette, op cit (1993, . 15, p 5.
A differesd example is &is quote fom a 189 edition of Sie Menchester (Fuand e,
cited im LA (arrard, The Enphsh and fmegragon TES0-T000 (1971) 86:
Christians fave mason 0 walk humbly in the presence of a Jew, for, if ey
asmocite Semselves & all with Se deeds of Seir ancesiors, or fake apom
themsdves Sie hisorical repataton of the faih Sey possess, Siey have a dein to
hear wiich can mever he dischasged.
Hee, ako, Ksbmer, op. cit, oo 20, p 106 Oocasiomally, &is om of philosemitism
i foand i ofer areas, for example, family e
the community of which Sese are members [ihe Jewish commumity] is a gret
cmmunw;nillrrmrm#nmmephm]nm of marriage.
{Sprvadk v. Spovack [19%0 All ER. Rep 133] per Lord Memrivale)
51 See, also, Staves's explomation of fe rélatorship between mational iy, propenty and
Ing]:dln:m im 3. Staves, ‘Chastel Property Fales and e Commtraction of English-
mess' {1994) 12 Law and Moy Bav. 12353 Them is abo much evidence Sad
many English jodges mspactad Jewish by, and i familial and propesty mlaions.

3

B B
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Rather than identifying Jews with the nation of ancient [srael, many
Jjudees wene clesly perturhbed by the ‘esstern” immigrants amriving on British
shores in the early pant of the twentieth century. For these judees, Jewishness
i i fied mot the nobdlity of the ancient Tarselites ot the foreignness of the
‘eastern character”. It was also in the first decades of the twentieth century
that the figure of the ' Wandering Jew" bocame less saocisted with sncient
laraelites and more with unwanted immigrants** Interestingly, insurance
cases provide 2 wealth of material

Horne v, Poland, for example, concerned an insurance claim which the
underwriter was refusing to meet on the basis that 3 material fact had not
been disclosed on the origingl insurance application™ Lush T explains:

the pluimil was an alien. He was bam m Bumama [sc], where his father
ﬁ]]uw-asdaﬂ'le acoupatiom af a Hebrew teacher. His real name was Funda
(eclale.

When he was twelve, Mr Home cane @ England, and, in 1917, he mamied
an ‘Englishwoman' under his Romanian name. He was alao registered wnder
the Aliens Regitration Act in this name. However, when e applied for
insurance he did 50 as Hamy Home, the name h:.rwh.l::hht was known in
England, snd did not reveal that ‘he was 2 Bumsenizn” o

I finding that indeed there had been 2 failure to disclose & material fact —
his Romanisn nationality — Lush T was caneful to note that nat every foreign
status would nocessanly be material:

Une can easily think of cases m which 11 could not affect the mind af a
reasimatle underwriter. The assuned might have come here from a siate whens
the tuzine=s and social hamis, the irammg and education that a child or young
persan received, and the view faken as fo the ol=ervance of legal and other
anlizaiom might be mofonomly emcimg, the same as those prevailing here
The assured mighl have speni his whale hife in the Unied Kmadom and
acquired a recogmsed pesmion ... Fach case musl depend upon 6= own
circumsiances, which here were that the plamuil came from Easiem Ewope,
he and his parenis bemg members of a race, or suffjects ater, of a skis af
whaose hatils and traditons the underee riters wonld naturally know nothng - .
Ta say that matters such as miomlily, casie and place of residence might e
al mo imporance .. & fo sy thet there is no mcial difference regarding
traimmg and education and the other matiers | have mentioned. | say nothing,
al’ CemTs, azmimnsl the natiomal characieristios al’ the race to which the plumid’

nelomgs.
Lush I, in linking ‘Hebrew', ‘race’, ‘Fumanisn nationality’, ‘BEastern
Burope', and ‘caste’, undestanding these tems only in relation to each

L (roldstain, *The wandering few and the problem of pevchisiric ant-semitim @
fmede-siecle France' (1985) 20 0 of Comvamporary Misory 521-51

Iarme v, Palged [1922] 10 LLL Rep. 275 KBI

id.

id.

id.

e o
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ather, takes a very different approach to the melative deference accosdad the
j!ﬁﬂitiﬂ im the trust cases, In Hoere, Jewishness must be distinguished by
‘type” — Mr GredaleHorne is not 2n ‘English Jew', he is 2 “foreign Jew" and
his very character bears the marks of his alien origins. It is in fect the
husiness of msurance underwriters o know with what sont of Jew they ane
dealing,

Lush's reference i English habits, training, education, and observance of
the law being ‘notoricusly exacting” is mot simply the encoding of 2 pre-
existing common-sense. The judpe is &lso doing the never-ending work of
nation-huilding, articulating inclusions and exclusions through magiming the
nation ‘a5 & hody in which personhood and place ame precariously
collapsed ** Written on the body of Harry Horne is such a confising amay
of alien signifiers, and yet the impossibility of knowing his character would
e solved by a declaration of "Rumanizn’ nationality on an insurance form.
But what are the ‘national characieristics” of 2 ‘race’? [ the "Eastern Europe’
designation sufficient to trigeer an apgropriste degree of charsc ter suspicion?
Would ‘the underwriter’, the presumptively English Protestant character
hovering in the backemound of this case, read the name ‘BEuds Godale' as
Jewish? Is there a hierarchy of desipnations where one (Romanian? Hebrow?
Eszstern Eusopean?) triggers suspicion mone than odhers? And is it that ‘the
underwrier” would know nothing', or that he would know oo muach?

A foreign Jew again came to the atiention of the courts in Glicksman v.
Lancashive & General Asmwrance Co. Ladl, another 19208 case whene the
underwriens were refusing to meet a claim.™ Here, sconrding to Viscount
Drumeding in his Howse of Losds judgment, the plaintiffs ‘natrsl and best
languzge was Yiddish'. Viscount Dunedin, in contemplating the meeting
between this ‘wretched little ladies tzilor’ and an unscropolous Jewish
insurance mlesman (a2 Mr Cohen'), eould only imagine how distastefol such
&n enoounber st be.

.. I am left wath the mpresion, thal these, shall 1 call them, afiractive
gualities which we are prone io asoribe o the Hefrews, among whom Shylock
has always been the protatype, have been quile 25 siklacionly developed an
the part of this imswances comgeny as ever they were by e Iide Palish Jew ™

Here we have a Jewish inswrance salesman compared to Shyloeck —
presumahly wanting his pound of flesh from the ‘wretched” Mr Glicksman

Bt mot e fewishoess, see Cooper and Herman, op. cit, o 6

Abmed, op. e, n Mop. 99

(riabrenan v. Lamcarkire & General A serance Co, Lo [1926] 26 L1IL Rep 69 HIL.
i Mate agam e liteary refemace. See, also, M. Metrger, ' YNow by My Hood, 2
Cremile and Wo Jew™: Jessica, The Merchan of Fendce, and Sie discoume of carly
moders Emglish idensity’ (1998 113 PUMIA 52467 on race and mammies in The
Merehant of Fesdar. | am comscions Siat Donedin & Scottish, not English; bowever,
b elite Macksromnid and edacation Bave cleasdy staped bis andersandings of fens
and Jewbhness in similar ways.

ZEews
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who apeaks only the inferior foreign lanpuspe known 25 2 mark of ‘the
east™ — while the kter's Jewishness is inextricably linked to his eastern
Buropesn origins.

The description of Jewish men as ‘little’, in this case an entirely irelevant
fact i the claim, is an often remarked upon phenomenan in the depiction of
Jewish masculimity. Gilman has suppested the circumcised penis seves as
the prototype for the sccusation of dimimstion.** It is obviously also an
sccusation of effeninescy, an ‘orientalized” belittlement that, scopmpenied
by the ummanly phrase ladies tailos’, serves to distinguwish furiher the Sapsy
Glicksmans from the Viscount Duneding of this world. The accusation of
litlleness’ is ako largely shsent from, for example, the trusts line of cases
where the Jewish man (and to some extent woman) is nstead imeested with
the stabure of fhe biblical patrisch, controlling their children's lives from
beyond the grave. T am thus srowing here that the icular understanding of
Tewishness, and Jewish masculinity in panticulas™ at play in Ghiekosan may
b specific to the sont of Jew fhe English judges were incressingly oon-
fromting — fhe castern, “oriental” Jew, ‘the Jew' that wes most unlike ‘the
rational man' of the European Enlightenment.

In understanding how nationality sand race wene co-dependent in judicial
discourse during this peried, it is important to understand the historical
context in which these English judges lived and worked. From the time that
Tews were permitted to live in England (following their carlier expulsion), &
well-off, and politically and economically influentizl Jewish community had
estshlished itself. In the early pant of the nineteenth cemury, this largely
Sephardic community (many of whom amived via the Metherlands whene
they had lived following their expukion from Spain) was avgmented by 2
number of prominent Buropean Ashkenazi families, mainly from Germany
and other parts of western Europe. Some of these Jewish families prospened
viry well in England, despite lving weder conditions of severe legal
discrimination. In time, and onoe 2] legal barries wene removed (not until

Gl 5 (Gilman, The few's Body (15901) 121, 3. See alko Myawr v. Parapon reance
Ta. [1927] 27 LLL Rep. did & where Saker J, despite finding for e Jewish phingff,
rends mach o the fact Sat be & a Polish few, o very poor scholar and an il liemte

person’.

4 i, p 1600 1 should alio be noted that dhe wee of ostensibly feminined signifiers i
relation o fewish men is nof always a prodoct of okt discoose. One of e first
radical Yiddish mewsmapers was called Der Polplisher Fadl - dhe Litde Paolih Jewy
{Endelman, op. di, m. 30, po 1390 D Boyarin, in Dsberor Conduer: The Rine of
Metserorona bty and the foventon of the Savich Man (1997), malkes e argament
it e ish mascalinity Bistorically developed i a maore *femingred’ way.

A1 At the same time, She ‘feminization ' of the Jewish man in English caltare general by
shouald mot be over-emphastred; jest as imporasdy, Jewish men were often
perceived o embody an aggressive, predatory mascalmity. Mofe alse Sar e
relation heteesn Jewistmess and mascalinty will be mdemiood differently =
different matiomal comtexss: for emample, see D) Itscovits, ‘Secret temples’ &
Bovarm and Bevarim, op. cit, oo 19, po. 176- 202, regarding he United States.
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the late mineteenth cenbey), several hecame influentizl politically, and
entered fhe legal and ofher professions. While these established Jews, despite
their prosinenc:, not i mention the fact that many ncorporaied Anglican
trappings inde their religious ritusl, were not considered by most English to
bt part of ‘the English race’, they nevertheles were toleated by, mamied
indy, and to some exient were respected within the most elite circles of
English power.® Their class position required it.

At fhe same time, & slow but sieady influx of poores, eastem Jows came to
settle in British cities. By the lae ninetonth centory, these osfuden wene
aTiving in ever-incressing numbers. Penniless and rural flecing war,
famine, and antisemitic persecotion, the ‘intensification’* of exstern Jewish
immmigration precipitated 2 perceived crisis. While this is not the place to
relate this story in detsil ** for the purposes of fhis paper it is important to
nte that the United Kingdom' s fisst legislation restricting inmmigration and
refugees, the Aliens Act 1905, was passed explicilly in response to the eniry
of poor, eastern Jews®' = was the introduction of the United Kingdom's
firat ‘citizenship’ eat® The explicit exclusion of Jews of ‘bad charscier’
wis initially written into fthe Alien Bill and only dropped due to pressune
from the Libersls.® While official anfi-alienian subsided briefly during the
Coalition government of Lloyd George, the Conservative's campseign and
election in 1924 renewed ‘an anti-alien, anti-Tewish furome'. ™

So, while i trosts law the judges were confronted with familis Jews and
Clristizn converts, the properied business clss well known (Gf often
despised) by the English upper class, Dunedin's ‘litlle Polish Jew" and
Lush's son of 2 “Fumanian Hebrew tescher, were differently raced subjects,

Gl For one rendable acoommt, see O Bermont, The Counmbood: The Amglo fewarh
fremoy (1971) For a recent comprebessive hisory of the diveme Jewish
commimites of this period, see Endelman, op. ot no 30, cBs. =3 Fora pod gram
and fictomal accommt of ihese dymamics, see Amy Levy's comroversial movel
Reuwham Sochs (IEEE)

% B Williams, * “Emstand West": Oloss and Commuomity in Mondh ester feny, | 250
1914" im Cemarani, op. cit, no 20, p. 30

th See, mmong s many oibers, Endelman, op. cit, oo 30, ch 4 Feldman, op_ cif, no 20,
ch 11; ako, more generally, Miles, op_cit, o 14, ch_ 5 Ako Helema Wray's piece
i this volame, pp. 302-Z23

47 For ome Sioroagh account of parliamendary and press debades, see Cammard, op. cit,

o 50, and B Game, The ARan fmvanon The Orpier of dhe A bews Ao of F00F

(1972} See ako, Mils's argament Sat the rackm of the Aliess Act 1905 was

masked by the econamic framewori witin which Sese exchmions plyved o (on.

cit, oo 14, po. 148

Feldman, op. et o 20, . 3712

(famard, op. cit, m. 50, p 45 As Lomdom, op. cit, m 7, and ofhers have

demoremied, teenty vears later the Unied Kimgdom goversment's comtimveed

preccoapation with ‘alien immigraton' resaked @ oS a faikore o sove lives and
the imtermment of many of those that did mamage to escape, an appmach Sat
congimoes o s day i relation to comtemporary refages commuanities.

T Cesamami, op. oft, o 20, p 471

TE
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reflecting how the idemsections of class, race, and natiomality told 2 stoey
shout & mone alfen Jew. If, 25 Lowis hes srgued, Daniel Deronda, 2 well-
mannered Sephandic Jew, was ‘orentzlised” by Eliot, how much mose
‘oriental” were these ill-mannered eastemers, seamningly charscterized by
dint, disesse destitution, sd 51|.L]1-i:r51.i1.i|rrc|1?"'IL If ‘goed charscter was
‘English" character, and the melationship between blood, nationality, and
manners was deeply entrenched in English culture,™ it is oot surprizsing fhat
2 bright line was drawn between the * Anglo-Jews' and the new *strangers’ .
Insurance cames, offen, &= n my examples, invelving allegations of fraod,
highlight these understandings. In yet anodver of such cases invelving Jewish
claimars, 2 Lord Justice ssked 2 jury to try to ‘forget that fhe plaintiff iz 2
Polish Jew' ™

The apex of the “easiem" threat can be traced to the earlier decades of the
twentieth century: howewe, the Second 'World War and the post-war yesrs
were not pericds in which antisemitizn abated. On fthe contrary, & vanious
scholars have demonstrated,™ anti-Tewish sentiment, in both popular and
official disoourse, intensified during the war and subsisted afier its
conclusion, dbeit remaming marked by an ambivalence characteristic of
the libera] state ™ Nationality continued to play a erucial mole, for example,
in decisions aboot jﬂ*u.':rﬂ.f:'i:m:T'I and in determinations over which Jewish
refugess would be admitted before snd during the war, those from the east
remained the least desirable.™ Even after the war, the legacy of race and

Tl R Lewks, (rendemny Onenelion: Race, Feminnny and Sepresemation (1996)
EEE | am not saggesting ‘Se jadges’ aleays characterived ‘the Jews' @ this way,
raker, that Sese qulides were seen w0 be chancieritc of msiem Jeas in English
calbwe gemenadlly durimg &is period: see, for example, (Gamard's mview of &e
evidemce before e Royal Commission af the dme, op. di, o 50, ch 4, and ako
Hewyn, op.cit, o 18 ch 4

T Metrger, op. di, no 60 Wilson, op. cit, oo dF, po 10

T Baaman, op et m. 38, i 2. As Gilman has shoem, the feastern Jew' also plived
an imporiant specnal rale inSe Tk e Rippe' episade (op_cit, o 61, cho 4] For
am inferesting accomnt of Anglo-Jews' atemps to ‘nabaralie’ st End castemers,
see B Voels, "M A4 good Jewr and a good Englistiman”: The fewish Lad's Brigade,
I8 =192 (1 9E8) XY 0 of Comemporany sy 119227,

Téd Hemusm v, The Armg, Mow and (emerel Assurance Amsoctziem [19Z2] 14
LIL Rep. 555 K B, In amother, similar case, a jadge descoibes Llowds, om dhe
ofiear hand, as ‘almesta mational Esdaton’, Sdver v. Moweiam [1922] 10 LLL Fep.
431 See, also, e finding of foed against a Fossian few’ in Shoor v ST [ 1934]
S8 LI LRep 29

TE Bee, for example, B Griffigs, 'The reception of Bryant's Dngeshad Flaon:

Esights @ Bodsh pablic opimion @ early 1940° Q200) 38 Paversr of Prepdios

18-3¢; Kmshmer, op. cit, oo 50 (& Macklim, YA qoile matmal and modemie

defemsive feeling"¥: The 1945 Hampsiend ¥ang-alien” peddon’ (2003) 37 Faverms

of Prowdice 77300 Losdom, op. dt, oo 7; Faser, op. cit, o 7.

T. Kmsbmer, The Holocaus s and the Liberal Mnapimaton {1994

Kashmer, op. i, n 30, ch 5

Lomdom, op. dt, n. 7.

#43

The definitive version is available at www.blackwell-synergy.com
-15 -




Kent Academic Repository — http.//kar.kent.ac.uk

natipnality persisted in kegal discourse on “the Jew": suspect ‘Rumsanizns'
and Poles continwed to appesr in cases theoogh the 1950s. This is mwod
unexpectad for, 3z Kushner has shown, the disparaging of the “esstern Jew'
persisted unabated in post-war English political culure generally. ™

In Hafror, for example, & case ocomcoming 3 comrectual sales dispute,
foreign Jews were again ‘the villsins of he pece’ ™ Although there were
four sets of defendants in the case, Cassels J was most disapproving of the
Jewnish set:

.- the man Pyper . .. an adveniurer, nol overburdened with prmcile whes

Imance & concemed, and a ¥r 11 Cowan, a meres toal, and M Liftman, sad

0 be a Rumanian Jew. 11 was an inafiractive comfination .. !

The wse of the word ‘unstiractive’ resmates with Dunedin's sancastic
reference to “the attractive gualities’ of “the Hebrews" in Glickeran., There is
2 ‘racizl seathetic” in operation explicitly designating “the Jew" a5 diffenent,
&5 something unpleasant.

In another came from the same peried, this time involving 2 war-related
dispute over property, Haman J foelk he can clearly ssaess the content of &
defendant's character from the mixing of his national and racizl origns.

The defendani [Eyder] & a Polish Jew, hom in (Galacia, and eduocated
Viema. He hved unti] 193% om the coniment, snther in Bumama or m Brissels,
and thaugh he has been in this couniey since shorlly before the war and was
naiuralied m 1947, he remains very much a foreigner. He 15 abviously an
mpulsive and emotonmal person, and has esposed Lews's |a oo-defiend 2|

cange whaleheariedly and mmaoderately . . he allowed hms=el 1o be mades her
catipaw . "2

Here, the defendant’ s Polishness, Bomanianness, and Jewishness conpleely
overwhelm his Viennese education, his possible sojowrn in Brossels, and his
subsequent residency in England, which, in a sense, hsrer in the hackeyound
=z proof of the cosmopolitan rootlessess of his ‘strangerhood’ ™ In
championing hiz co-defendsnt’s cavse insweh an wn-English manner, Ryder
has effectively prejudiced his ability to be heard and tsben seriously. He is
alan clearly unassimilzble: ‘he remains very nmch & foreigner’. Harman J
effoctively mejects Ryder's aecial ‘naturslization” even 23 his legal status
remaing intaet.

™ Kmteeropei, o 14, a5 # did alse, forexample, @ Camada, see Walker, op citm 100

B0 Matsm v Mifhee Garage Co, [1951] 1 Liovds Bep. 379, per Cassels 1.

#l od

B Fewer v Lewar Lewizr v Bder [1953] (h. 423 Nofe Sat dhess was a pogralar
campaign agamest Se matwal taton of Jewsh refagess @ Sie postowar period, see
Macklin, op. cit, o 75, p P99 Ryder was ome of e kcky ones (o have been
mataralizad i 1947 atall

#1 See, also, A Pellegrmi, "White fice parformances: “Race'', (render, and Jewish
bhodies’ @ Boyarim and Boyarin, op. cit, n 19, p 112

E4 Ome could argee Sat a distimcton draen beteeen social and kegal nabamaloaton &
moey 3 mark of ‘de few' and certaim others.
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The perceived failure of the eastern Jew to sssimilate to English cultune
wias & commen mefrain during this p-tﬂn-d..“ and distinguishes, in pant, the
English from the American anticulstion of race and nation.™ Despite
‘matralization” and the acquisition of civil and political states in the T nited
Kingdon, the eastern Jew would never be ‘natural” to the environment. It is
hardly surprising that Jews from the east, unless they could buy their way in,
were, mofe often than not, refised entry ip the United Kingdom before,
during, and afier the war. Judicial admowledgement of the mass musder of
milieons of Burogean Jews by the Genman government in the 19405 did mot
begin until the 1970637 and, until that time, judges showed litlle sympathy
for the “Jewish refugee’. ™

The growing recognition of the Holocaust, and indeed that term's
imooaporation into an historical common sense, nstigsted 2 roplure in
Judicizl discowrse on “dthe Jew'. Tt was no longer possible to identify “the
Jew' in explicitly racialired terms. The Holocsust's scknowledgment (as
oppoaed i its aocurmenos) constituted an abropt end |2t least tenrporanily]) to
overt da:]mumﬁ of racial superionity within the official discowrse of likeral
states ™ This peried ase wimessed substantial reforms in English legal
education (zome of this instigsted by German- Jewish refugees™, 2= well as
& spmewhat more diverse legal profession and judiciary. How ever, that is mot
to 52y that the racialization of ‘the Jew' subsided; buot, rather, that such
racizlizafions took on 2 new and different form. I is o the later decades of
the twentieth century’s judements on “the Jew' that [ now turn

Hee, for example, Kasbner, op. di, o T

Farfer, on e American example, see Iokoviss, op. cil, oo 63 Argmhbly, feas @
America were acthve I oommtmadting CAmericanmess’ (most motably in pogalar
cualare) @ a way Sat coald mever have been & case in the United Kingdom. Masy
gqualite asmociated with the United States, brashness, loodness, and 50 om, am alko
asmocimed with the Jew'.

7 Asfar as ] can gather from preliminary reseamh o this ama, the first case to contain
amy real ackmow ledgement o f e Holocaust & &e combined acton of Oppenhemmer
v. Grermo beAodiman v Cooper [1976] AC. 249 atthe Howmse of Londs, Sie most
detailed depiction being given by a Jewih judge, Loxl Salmen. As Kuoshmer has
demorsimtad, Britvn was one of the st Hhemal states o meagnime e Holocaus
{op. o, m AL

Ome exception s Lo Memivale i Sphvack v Smvack, op. cit, oo 500

Thoagh see E Bakan, The Resear of Sclentfic Sacinm Chanpey Conopo of
Race = Brigie and the Unied Siates Beowesn the World Wars (1991), »hio argaes
Har Pritsh scientints were Siemselves rejediing race science prior o S war and
dhat this movement wouald have contnoed anyeay.

ol See O (fhsser, ‘Hadicals and Refagees: The Foandafion of the Modern Lo
Review and English Legal Scholarship’ {1987} 50 Maodern Law fev G88-TOE

B

bg
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By the 197 and 1980s, te discouwse had shifted. Amongst other develop-
ments, including the gradue] sclnowledpement of the Holocsust = &
powerful symbolic marker, ‘race relations” law and culture had come to
dominate the field Judicizl spproaches o “the Jew' took on 2 new form. In
maat cases, judges no longer refieared to foreign nationality but instead wsed
other signs i mark out ‘the Jew's" difference from ‘the English'. In certain
legal spheres swch &, for example, education law, the concept of ‘ethnicity’
praduslly ook hold, replacing ‘race’. In such contexts, a ‘multiculwal
liberalism” at times prevailed, constrocting Jews &= 2 legitimate minosity
whose ‘culture’ required judicisl investigation and, perhaps pratection”’
Howewver, in other contexts, for example, employment law, Jewish parties
continwad to be held in disregard, through 2 series of aticulations that, whilsat
asensibly ‘raceless’, succeaded in presenting the Jewish parties as not-quite/
yet-white, not-quite’yet-English. Seide illustrates this technique.

Mr Seide was a Jewish employes who became the victim of remarks from
a colleague, “G°, that were recognized by all parties a5 antisemitic and
‘clearly to be deplored”.™ In respmse o this sitestion, the employer
transferred Seide v 2 different shift. Seide then became te focus of 2
complaint by anedher co-worker on this new shift, ‘M°, who accused Seide of
creating a ‘provocative atmosphene’ by apparently attempting to enlist M in
his continwing battle with G, Onee again, Seide was ransfemed, this time toa
poaition at & lower wage. He complained to an Industrial Tribunal wnder the
Raece Relations Act 1976, arogwing that he had been the victim of race
discrimination. His clam was dismissed, the Tribunal being ‘gquite safisfied
that fhere was mo racizl disciminstion on the pant of the individuals
concerned in e management’™ The employer had been ‘careful and
patient”, ‘democratic and fair'. The mansgers “wene pot anti-Semitic and
they did not succumb to amti semitism”. ™

O appeal, Slynn J reaffirmed the rejection of Seide's claim. In coming to
his decision, Slynn I's recitation of the facts of the cate make interesting
reading. We are told that M complained of Seide'’s “habit of incessantly
humming in a tuneless way', that both G and M believed that Seide ‘was
making too muwch of ihe situstion and ending to assune that people wene

9l See, for emammple, these cases soom wiether lewhbhoew comsttmed a ‘special
edecatioral nead " § v. See. 8 Edwcanon, ex pare E[1996] ELE 32 QR v
IR Rarmer and SENT [1995] EL R 480; A v_ T} SENT ¢2) Pamer IR (Lansel
sammary) 1971152003 (ORI This fooms on ‘efmicity’ ocowred despite She fact
o pedther ‘Jewish', nor 'Irsh, another desigration with a long hisony of English
rcist dsoimimaton, are official ‘efmicities’ for Se poposes of stke dafa
collection.

9 Seade v (fifew indemes Dod [1980] | RLE 4I7, per Sham L

9% Trivamal jadgment quoted by Slymm I, id.

adid
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saying things about him when they really were not’, and that the employer
had come to the view that they could not know ‘“who really was to hlane' e
Slynn J concleded that race was not the ‘sctivating’ cause of Seide’s final
tramsfier, the cause was M's discomfort 2t Seide's mapproprizte behaviour,
conduct that Shmn T clesrly viewed == justifiing M's complaint i manage-
ment. The sppropriateness of the frer transfer, that reciam in the workplace
should be resolved by transferring the victim, was never addressed.

Instead, the Jewish employee was constructed as oversensitive, believing
people were talking shout him when they were not, refusing i ‘let matters
reat’ and passively resume work on his new shift. ™ The paranoid excesses of
his behaviowr then becane good resson for transferine him aezin, this time
resulting in & loss of wages. Mot only has he not boen the subject of racist
discrimination, fhis Jewish man has caused such disrupdion to the workplace
that his very body hes been expelled from it, twice. In contrast to Seide's
uwnmanly paranods, newrstic obsession with his trestment, and “ineessant
humming, the employer is represented 25 “careful and patient’, “demnc ratic
and fair’ — the essence of English masculine virtues "

In another czse, alas from the esly 1980s, =n Industrial Tribunal
dismizsed the complaint of 2 member of the Musician's Union® Mr Gamel
alleped that the failure of the Union's Brighton Branch to nominate him to sit
on a conmnittes, smd his resulting suspension from the Union when he
onmplained ahoot this, were meially motivated. The Tribunal scoepied the
Unien's position that Germe] wes ‘enpendering 2 feeling of anti-Semitizm
which did not ywet exist’, and found fhat “if there was discrimination therefone
it was not hecause the applicant was 2 Jew bot bocause of his own personal
hehaviowr". According i the Tribunal Gamel's behavioor in the hesving
was 50 inemperake” an adipurmnent had to be ordered.™

95
S Bee (roodrich and Milk's dscassion of e Joensbi case - Sey Querﬁlns
refimal o .'n:-:e-pllhemlmqannuccmmuduahniufmmwp cit, m 11}
o7 Seade, op ot no 92 For forfier discwssion of ‘chamacier’ and Fng lish mascal imity,
see L5, Damcan, " The stiraggle o be temperate: Climate and Ymoral mascalinity” @
mid-mimeseend centary Ceylom® (H000) 2 1| Smpapore I of Tropacal Gﬂ:grq:l.ﬁylﬂl-
&7 M. Sinka, Colonial HE.FEH;PIH_'I-' The “Manly Enplsbwon’ and the ' Efeminare
Benpall’ o the [aw Moesesmh Cewry (19955 and om low and English
mascalimity, A M Liddle, ‘Sate, masculimiges and lm’ {1996 36 Brr 0 of
Orameimabo gy W6l=80
(rama v. Brphvon Bramch of the Muncian's Unon EAT 6R2ED (1983
Trimamal jadgment gquoted by Brooeme-Wilknson L, id. On ‘Englsboess” and
‘miemperacy ', see Dancan, op. dt, . 97; also [ Heman and [ Cooper, * Anarckic
amnadas, Brassels bureanoras, and Se valiont Maple Leaf: Sexmlity, govemmnce,
and e cormtmaction of ritsh matonhood thooagh Se Camada-Spain fsb war
(1997 17 Lepal Srudies 415213, o 424 Judith Rutler, in commenting on the recep-
dom of her own ‘lewish keshin body' i (emmany, wries: ‘&is sovhen, dafeer,
mam emotiomal, gesticulatng, excmsive, sevmlly confiasing (iber bacomes a site
for an amety over e loss of both gendered and mcial bomdaries ', see [ Buader,
‘Reflectons on (remmany’ @ Boyarin, Iedoovier, and Pellegrimi, op. cit, n 19, p. &02
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On appeal, Browne-Wilkinson T began by noting his “surprise” st this
allegation of race discrimination & ‘many of our moeat talented musicians
are, indeed, Jews by race, snd that i e of the Brighton Branch' 2 Ig
reciting fhe Tribunal's findings, Browne. Wikinson repeated the sccusation
of 'inemperacy” m Garnel's pant, and lamented,

Ii% an umhapgy feature in this case that anyhody who has come inoomact with

i, whether m the mion or alsewhers, has been accused ol umroih, racalsm
and discriminaticn. "™

In contrast to Gamel’s ‘strange " behaviour, Brown-Wilkinson J described the
Tribunal a5 ‘fair, orderly, and ‘proper’. '™

The smilaritics between the judicial discourse in Saide and Gamel an
atricing. In hath cages, a ‘arange’, intemperate’, *provocative', and peranodid
Jow is soen i have deserved what he got, a characterization echoing earlier
rationales for refusing to admit Jewish refugees flecing German
pi:rs:.:::utirm.m Both Seide and Garnel ame a8 ‘unnatralised’ as the explicitly
orientalized eastemers in the exrlier cases: however, the focus now is upon
their ‘srange’ behaviour, It i3 no lnger posaible i use the shorthand of
nationality tosignify strangeness; the judges knew the * Bumanizn” and ‘litide
Palish” Jews were alien, it was not nocessary i say much beyond noding their
castem ststus. Mow, however, the strange| rmess of ‘the Jew" must be demon-
strated through references to distinetly unBEnglish, amariraciive, conduct.

Garnel adds the allegation that the Jewish claimant i failing to
understand and accept the English mle of law, an sccusation with a long
history,'™ and one we can asociate with ‘e Jews' ‘intractable’ refusal to
acoept (heist.™ As important &5 cstaloguing the excesses of Jewish
charscter are fhe ways in which the judges, throwgh their description of law
itself a5 fawr, measured, and ruly, lawd English charscter. 'The law' is the
per foct Ed'l.g].ii]‘l genfleman: the feminized hysterics of ‘the Jew' revealed in
his very voice, his ‘Tewih voice'. "™

100

ol d

oz

103 Zee Kmsbmer's ciation of a Home (ffice mema re Jews beimg too ‘msertive’ and
‘gregasions’ to be given asylam @ |94, op et n 16, p 206 O coame a dominand
discowrse @ 193k Enghnd was that & comtimental Jews had Broaght persecation
on themselves by virtee of Sidr srassimilinble Jewbhness. See also, Brookeer v.
Crambrook Traies (EAT) EAT/ 75353, EATZ094, 4 Ootober 1994, Mummery 1,
where the Jewsh damant & again corsmtracied a5 e mmtigator of e abase’.

104 See Feldmam, op. cit, oo 30, pos ako [0 Hiesch, Trickess's quesr “Jew" and
Anglo-Chrstian idendity politcs: The contradictons of Victoran family vakees’ @
Boyvarin, Itdoovit, Pellegrimi, op. cit, oo 19, pp. 311=30

108 (rlman, op. eit, o 61, o 190

106 i, ch 1. The cpposition between e imatomality of the Jew, and the maisamd
mpartalites of Sie siate, isagain posed, and mom recently, @ # (bbbl v Sec of
Sazse for Socwal Secanigy, [2001] EWHC Adm 742, COMIOZZ000 QAD. Ses
aka, | Hamrimgtom and A Mamji's discowmion of Dennmg's represestations of
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In Fismen, although the judicial lagusee is nd 0 explicit, the result is the
same. ™" Here, 2 Jewish man was interviewed by 2 recruiting apency and told
during the nterview that the employers were ‘Arabs” and that if he was
Jewish he would not be hired. Simon was ssked his ‘religion’, refused to
anawer, and walked oot Althouwgh the recneiter testified that he *suspected’
Simon ‘might ke 2 Jew', the Tribunsl snd Appezl Tribunsl dismissed
Simon's complaint on fhe hasis that &l candidstes were asked their religion
amad it was not proper to draw the inference that the recnriter *knew" Simon
wis Jewish. If Simon had mot walled out, but had completed the inerview
sl dem ot been put forweard for the position, there may have boen 2 case to
anawer — here there was not In odher wonds, Simon's behaviour was equally
‘intemnperate’ — he walked out ina hoff when he should have stayed, despite
having boen told vnequivocally that these was no chemnee he wonld be hired.
Like Seide and Garnel, Simon had vidaied spprogriste codes of behaviour,
English codes of hehawviowr.

Eljas, the final case T will discwss, involved an appeal, in 1998, of a2
conviction for handling stolen _g;na:'n-d:..”:‘ﬁ Misha Chaim Baroch Elizs alleped
that the juy had been prejudiced by the Crown counsel's ‘racially and
religiously offensive’ memarks aboot him and thet, =5 2 sesult, he did not
receive 2 fair trizl. Potter LT"s decision contains a long quote from the Crown
counse] s closing speoch:

1 turmn just belore lunch fo start on 3r Blizs. He 5 2 comaletely dilferent sart al’
mam, isn 1 he7 [difterent to ‘Saunders” the other defendant whao is described as
wwlkeles’] Completely and mierly and tharoughly dishomest (o the heart, 1
suggest do yol The mesd selbreganding, miterly cymcal, gresdy and warld
weary ... masier of deceil .. | draw the amlogy with Oliver Twist whois ssen
m the musical wheres Fagin . goes through all the money and the lnlly and the
Jewels | because, ke Fagn, he & m the end kesming his hands on his own
maierial ... he B very similar becawse of cowrse . .. he dozsn't actmally go oul
and direcily grutny his hands with the urglars.'™
Defence counse] complained to the irial judge about fhis speech, snd while
the judge said that he thought Elias ‘might be Jewish',"® any offence caused
‘was hecanse of an unfortunste coincidence’, adding that ‘refrences to
Fagin in the handling of cases occumed almost daily in the cowts by way of
analogy’. The Count of Appeal apreed that the ‘fusillade of insuli" did not
excond ‘the permissible imit of advocacy’. In addition, Poiter LT noted fhat

English I im the African comex, * “Mind with mind and spirit with spint": Lond
Denming and Afican legal edacation’ (3003) 30 & of Law and Socen 376-99.
(radsia Micma Pas ako pomted oat to me bow Muslim oppesition o Fasbdie's
Suanie Ferme was mpresented o5 beimg ouside & valaes of "English lae'.

107 Swon v. Bremhen Asociaes (195T) AC]ZETES0

g # v Elar {15 December 1998} (CAL

I W

10 Weose the similirity of bogaage wis Siwon above. The wvery sssamptioss of
‘meelksmness’, for example, Sat @ & impemnissile o ‘ell’ a pemon’s race from
By they ook, allows e racism to go unchedced.
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while Fagin was an “offensive racial sterentype’, only Elizs could think that
this could possibly be an intentional racizl slur that would prejodice 2 jury.
The fact that the cher defendant, Smmders, had boen scquitted was ot
‘evidence of actusl bias’ "'

While there is much v despeir & in the Crown's speech, it is the
comments of the judges that se pohaps mose imeresting. While the irial
Jjudge clesrly thinks everywday references to what the appeal judee calls “an
affensive racial sterentype’ sre unproblematic, both judges agree thaet the
‘cpincidence” of the literary reforence with 2 Jewish defendant was mesely
‘unfortunate’. That the prosecutor wsed the anelogy intentionally was
inconoeiveble, 25 was any possibility that jury members might be mfluenced
by such a comparison — despite the fact that the judges (and the prosecutor?
and dhe jury™) might ‘suspect” Misha Chaim Barwch Elizs was Jew ish.

Argushly, the judicial adoption of wilful blindwess in Elias is a exangple
of what Goldberg refons to 25 ‘racelesnes’ — that modem, liberal condition
of the state that eschew s any explicit invoking of race discouwrse in favour of &
refissal to acknowledge specific instances of racian.'"” As both Hirsch and
Steyn have observed, "in Dickens's Qliver Twis, Fagin is wually refomed
tor 2s “the Jew') in 1900 ‘receless” Britzin, ‘the Jew' is known = Fagin'. In
205, 2 Labour Party election poster depicted Jewish, Tory leader Michae]
Howard a5 & Fagin-type character: anodher ‘unfortunate coincidence? Gald-
herg has argued, *meeelesaness implies not the end of racizl consciouswess ot
itsultimate elevation to the given' '™ and these examples, T sugoest, embody
this spirit. At the same time, it is imporant oot o owrerphasize the
phenomenon of ‘racelesaness’, particularly given that Jews in English courts
continwe to be described 25 “Jewish looking and lowl-mouthed he had 2 hig

A1 s

moae” T of & obvicusly beaving the owtward signs of their onigins’.

1l Ebar, op. dt, m. 10K

12 See ako P. Taint's development i Race, Law, Senpmece Z0M), of how Se
deplovment of ‘masonsbleness’ throagh racil noededge resals in msStatomal
rcism and, ako, & Dench's daboraton of a dscrmimatory imparatve on the pan
of lineral siates, @ Mmomraes o dhe Opem Sogery (1986). Rode, abo, that and-
mmigraton agiaion ® S fam of e eentied centary was ako, poponedly al
e gme, ‘mot oot Jews bt abot ‘aliens’, see (amard, on. gt mo 80, chl 5L e
ako, Hickman, op. cit, n. 4 om comemporary meialtatons of ‘e Irsh

113 Hirsch, op. cit, . I Steyn, op. cit, o 18, p 46

a4 Caldberg, opocit, oo 33, p 236 A smilr undersanding & developed by Goadrich
amd Mills & Seir laey of white spaces’, op. ot me 1] Bomeever, Seir amalysis &
cverly dependent oo anderstanding ‘race’ thoough e prism of skin coloar only.

115 These are e remaris of o witness oot the jodge; however ey are read mio &ie
record by the jodge withow comment, see Ganon v Secwriy Pacgic Fnance (1995)
{CA), per Hirst L1

16 B 7 e sumord [1990]) FCR SEL, per Parchase L. b this case, e comr fook
sericasly argaments i i might be agamata ‘hlond’ child's interess o be mised i
a ‘darker’ Jewish family.
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2005 marked the centenary of the Unied Kingdom's first andi-immigrant
legislation, the Aliens Act. One of the Conservative Pany's election posters
that yesr read: Ti's mot racist to be against immigration’, a claim made on
behalf of the Aliens Act's advocates a hundred vesrs ago, Arguably, in temms
af mutu%'su.'m comrok, many Jews (by no means 2l) now pess for
‘white’,' " in & way most could not at the time of the Alims Act 1905
‘Assimilation” provides benefite, even ift

The meanmg of the liveral offer m geneml, and the ‘culiuml assmalstion’

programme in pariicn br, 5 the affimmation of the dommance of thet siie inthe

sacicty fram which the offer has been made.!™

Howewer, Michse] Howand's experience indicates the asimilatory paradox:
clevated to lead =n anti-immigration campaign of 2 majer political party,
and, yet, = with the conwvert Disraeli 2 century earlier, never allowad to
forget his ‘real” identity.'™ What i interesting about fhe Lasbour Party
‘Fagin' poster is oot its ‘antisemitism’, bot the avowed failwe of its
designers and their Labour Pany masters to nodee and, onoce browght to their
attention, o displace responsibility by remarking on the ‘oversensitivities’ of
those who found the images offensive. What is also interesting i how doeply
the investient in ‘Englishness" remaing indebted o the Jew'.

Thraughout the twentieth century, fhe cases ] have discussed represent
Jows and Jewishness i problematic ways, ways directly impecting on the
lives of itigants. The judgments sharply illustrate the links between culiura)
repreentation and govemance strategies that the racial projects of the state,
through law, purswe. For example, the discourse of the carly 1950s caes
complements the United Kingdom govermment’ s post-war policy of nejecting
for mesetflement Jews in Displaced Persons' camps due to their ‘sasem!’
charscter.'™ Eventuslly, the reading of ‘alien’ Jewish character dhrough
easiern nationality fell away, 25 ‘racelesaness’ became more pervasive:'! at
the same time, the identification of ‘the Jew' with un-English behaviours
persists. While the earlier cases read off all there was o lmow from the
individual"s neationaliecial pedigree, & process oo longer ‘rationsal” in the

117 Bee, also, K. Brodim, fow devs Became Ao Follr & Al Ther Sz Ahow
Raar m Amerca (1995

1% Bagman, op. di, o 38 p 7L

119 {m Howard's oem ambivalest rebdomship with b backgroand, see A Rody
‘Michae] Howard: Se firm Jfewish Prime Mimseer? (2004 ) Poluasal @ 3626
e paradoxes of Jewih msmilagon i Englnd see, ako, L. Roemovis, Mo
yord see ‘em, movw yoa dom't'' fewish visivility and de problem of cittrenship inde
Tritsh Telecom “Heasie” campaign’ (2000) 22 Media Culawre & Sociesy 0722

13 Koshmer, op cit,n. 14

121 Thisis motto say S 'esstemess’ oo longer opentes as a acial mark @ e case of
ofiars, for example, &ie Roma.
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poat-Holocswst era, fhe later judpes continue to justify racialized exclusions
based on the acceptable rationalizations of 2 post-Holocsust, racial state.

I hawe srpwed in this paper thet the racializstion of ‘the Jew" in twenticth-
centiey English judicial discourse & shaped by both the anea of law wnder
consideration, dynamics of class ad gender, and by the changing natre of
state rationalities over time. [ segoest thet despite these distinetions, a
coherent thread nms throughout — the charscter of ‘the Jew" memains one
dlien to ‘the English'. ‘The lew' remaing the not quitedunt wetfnod ewer
‘Englishman’.'** [ have sought to pursue these srguments through a
consideration of just one of many possible themes ronning throwgh the
twentieth-century cases — raoe, mation, and charscter. T have further argwed
that the racializaiion of ‘the slien’, my paniculsar aample being ‘the Jew',
continwes to play an impontant role in constituting English nationhood and
lawe, amd thet the judges sre instrumental i this peoocess. Thene i 2 funther
implication to fthese aropments, which is that post-colmiz]l and imperial
scopunts of ‘race’ and ‘nation” are not sufficient. The figure of ‘the Jew'
offers an imporiant way inn understanding and theorizing racialization
processes that pre-daie, inflect, but are also transformed throwgh such post-
colonizl emeounters.

This paper treads 2 fine line betwoen sclnowledging ‘the Jew" 2 only one
of many instances of racizl representztion in English legal discourse, and,
yet, dlso sttempting to explore what sonts of racial representations might be
poculiar andior owe 2 debt to “the Jew'. While many of the disoourses T have
analysed here would find similsr counterparts in relation to ofher
minorities, ™ the nearly 2000-vesr history of Jewish peoples in England,
combined with the role Jews, the “00d Testament’, and a “Jewish State” play
inEhﬂﬂhnlmuhgﬁu4hmtpmﬁmu!tw&ypuﬁumuuﬂﬁmmyufmmf
in England — one that, 25 [ arowed &t this paper's stant, has boen left lagely
unexplored in legsl studies.

There are many further avenues for research on ‘ihe Jew' in Englizh
judicial disoourse. These inchude the ways in which the judges understand
and mespond to Jewish law, the role of non-legal expents and expertise on
peranns ad things Jewish, the mowe from ‘race’ to C‘ethndcity’, the
deployment and memorizlization of ‘the Holocaust" in English law, English
legal respmaes to Zionism and the creation of lareel, and the uses of ‘the
Jew' in cases without Jewish parties.'* Even this agenda would siill not

1ZE The mse of ‘man’ here & mtentiomal.

12} Particalarly Irsh, Romany, and mom recendy Mislims.

124 1 have discassed this healogical dement i other work, seell. Hemnan, The dntipay
Apenda Ombodox Vinon and the Clruaan Rphe (1997) 19-24; T Bass and T
Hemman, (Flohalizie g aeely valuer The (hrasen Ripht in Inernanona ! Pobocs
(B3 9-=17.

125 Im IEI::u of this last aspect, some of Sie most mfenstn g cases bere mvolve refagee
amd (like Manda) race mlaions clims.
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towch the need for historical stodies of fese aspects and athers prios to the
twentieth century 25 well 25 analyses explosing the myriad contradictions
within znd hetw een these differing sness snd between under standings of “the
Jow" and odher racizlized figures, This paper socks i advamnce new critical
legal scholarship, not only in understanding ‘the Jew' of legal disoourse, hot
also in contributing more generzlly to & growing field of “critical race legal
studies” in the United Kingdom.
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