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Abstract

The thesis examines the implementation and the enforcement of CITES in the UK
and Japan, in order to ascertain whether different cultural traditions influence
attitudes to conservation.

In international wildlife law, the implementation of the primary conservation concept
of sustainable use is subject to varying interpretations, with anthropocentrists
emphasising the utilitarian and ecocentrists the precautionary approach. Japan
belongs to the ‘sustainable user’ group, and the UK and many other Western
countries to the ‘protectionist” group. The examination of national implementation
and enforcement of CITES in the UK and Japan reveals that the UK’s approach is
more effective and protective than that of Japan. Japan’s implementation of CITES
is a fulfilment of the minimum obligations required by CITES, and its approach is
less effective and more utilitarian than the UK's.

The realities of conservation in the UK and Japan contradict the image of the “East’
and the ‘West” held by many, including some ecocentrists, who consider Eastern
cultural traditions to be ‘ecological’ whilst the Western traditions provide for
‘exploitative’ attitudes toward nature. The examination of Christianity and
rationalism reveals that although these factors may provide a basis for inherently
anthropocentric and therefore ‘exploitative’ attitudes toward nature, current
conservation principles, including ecocentric concerns, also arose from them. On the
other hand, although Shinto and Buddhist views of nature can provide an ‘ecocentric’
basis for conservation, they are not inherently ‘ecological’ or animal-friendly, and
the Japanese view of nature has aspects that are not compatible with ‘science’ as
developed in the West and currently accepted internationally.

The thesis concludes that the conservation approach taken by the UK and Japan
differ, and that each approach reflects different cultural traditions. The thesis
suggests that these cultural factors should be taken into consideration by both Japan
and the ‘West’, in order to seek a way forward in reconciling different views of
conservation.
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Chapter 1 Introduction

1.1. Introduction

In the Far East, by way of contrast [to the West], the man-nature
relationship was marked by respect, bordering on love, absent in
the West. . . . Man was understood to be a part of nature, and
wilderness, in Eastern thought . ... InJapan the first religion,
Shinto, was a form of nature worship that deified mountains,
forests, storms, and torrents . . . . In linking God and the
wilderness, instead of contrasting them as did the Western faiths,
Shinto and Taoism fostered love of wilderness rather than hatred.’

The concept that 'Eastern’ tradition provides an environmentally sound philosophical
basis has been discussed by various critics in the fields of philosophy, religion and
ethics. Coupled with this thought is the notion that the 'West' has an opposite
cultural tradition:

In these prosaic days of ours, there is a craze among the young
men of Japan for climbing high mountains just for the sake of
climbing; and they call this “conquering the mountains”. What a
desecration! This is a fashion no doubt imported from the West
along with many others not always worth while [sic] learning. . . .
We of the Orient have never conceived Nature in the form of an
opposing power. On the contrary, Nature has been our consistent
friend and companion, who is to be absolutely trusted in spite of
the frequent earthquakes assailing this land of ours. ... Yes, we
climb Fuji, too, but the purpose is not to “conquer” it, but to be
impressed with its beauty, grandeur, and aloofness; it is also to
worship a sublime morning sun rising gorgeously from behind the
multicoloured clouds.’

In this trend of thought, existing discussions on Japanese culture have attempted to
establish that Japan had no cultural tradition which would consider “conquering”
nature, prior to its exposure to Western culture in the mid 19" century. These
opinions, held both by the Japanese and observers of Japan, have attempted to
establish that the Japanese have a high regard, appreciation, and affection for nature

''R. Nash, Wilderness and the American Mind (New Haven: Yale University Press. 3" ed, 1967) 20-21.

2D.T. Suzuki. Zen and Japanese Culture (Princeton: Princeton University Press for Bollingen Foundation Inc.,
1959) 334.




and therefore live in harmony with nature.’ There are many cultural elements which

contribute to this image. The elements of Japanese culture most commonly referred
to in describing Japan's appreciation of nature are in the areas of religion and art,
such as, Shinto* and Buddhism’, especially Zen Buddhism®, and traditional poems’,
the tea ceremony”®, bonsai trees and rock gardens.’

However, when one observes the modern history of Japanese environmental
conservation, the reality does not correspond with the opinions held above. Most
notably, numerous health problems caused by pollution have occurred all over Japan,
some of which existed as early as the 1860s."" The victims of the these diseases filed
law suits in the late 1960s and 1970s, which received international attention. These
two decades were also when Japan’s economy grew to fifty-five times its pre 1946
size owing to the intensive industrial development of the country. The development
destroyed large areas of the natural environment and habitats for wildlife."" Not only
the international community]2 but also Japanese society realised that the Japanese
quest for development had not been in harmony with the environment.'> This has of
course applied to almost every country during extensive economic development.

Japan is also criticised for being responsible for the depletion of the world's wildlife.
Particularly during the 1980s and early 90s, severe criticism was directed at Japan for
the mass exploitation of wildlife and for undermining international wildlife treaties
like the Convention on International Trade in Endangered Species of Fauna and

3 See for instance: M. Watanabe, 'The Conception of Nature in Japanese Culture' (1973) 183 Science 279-282: J.
Stewart-Smith, /n the Shadow of Fujisan: Japan and Its Wildlife (New York: Viking/Rainbird, 1987).

4 v s - .
For discussions of Shinto, see 5.2.

5 . . =

” For discussions, see 5.3.

® A. Kalland and P.J. Asquith, 'Japanese Perceptions of Nature: Ideals and Illusions' in A. Kalland, and P.J.
Asquith (eds), Japanese Images of Nature: Cultural Pictures (Surrey: Curzon Press, 1997) 2. See also Suzuki, n
2 above.

" Haiku is a style of Japanese poem. For detailed discussions on the relation between poetry and the Japanese
view of nature, see: S. Arntzen, 'Natural Imagery in Classical Japanese Poetry: The Equivalence of the Literal and
the Figural' in Kalland and Asquith, n 6 above, 54-67.

¥ See: Suzuki, n 2 above, 384.

? For discussions about Japanese gardens and the Japanese view of nature, see: J. Hendry, Nature Tamed:
Gardens as a Microcosm of Japan's View of the World' in Kalland and Asquith, n 6 above, 83-105.

' The four major pollution cases were; Minamata mercury poisoning, Niigata mercury poisoning. Yokkaichi
asthma, and the /tai Itai cadmium poisoning. For discussions on the development of pollution problems and the
response of the Japanese government. see: J. Gresser, K. Fujikura and A. Morishima, Environmental Law in
Japan (Cambridge: MITI Press, 1981). For discussions of local environmental movements against the pollution,
see: J. Broadbent, Environmental Politics in Japan (Cambridge: Cambridge University Press, 1998).

"' For the Japanese Government's development plans during the 1960s, see ibid, 36-37. For a general discussion
of species extinction in Japan from a legal point of view, see; H. Isozaki, 'Seibutsu Shu ga Kieteiku (Species Are
Going Extinct)' (1995) 491 Hougaku Seminar (Law Seminar) 64-67.

12 Japan was severely criticised at the Stockholm Conference for its pollution problems, after which its pollution
regulations were improved significantly. Gresser, et.al., n 10 above, 315.

13 The Japanese environmental movement started with citizens’ movements against pollution. However, these
movements never transcended the basic motivation of a “Not-In-My-Back-Yard™ psychology. See: Broadbent. n
10 above. 286-292.



Flora (CITES)." The examples are numerous: “damaging whaling pralctices”I5 and
“excessive wildlife products exploitation (e.g., ivory, tortoise shell, musk),'® harmful
high-seas drift-net use, and tropical forest destruction”, according to Kellert."”

Of course, Japan is not the only country that utilises wildlife resources in mass
volume. The US and Europe are also two of the world’s three biggest wildlife
markets along with Japan.'® In that sense, Japan is also a consumer state just like the
aforementioned Western countries. However, in the field of international wildlife
law, Japan does not ally with those Western countries. Instead, it generally allies
with developing countries, particularly African countries. This behaviour is puzzling
to many, especially when one considers Japan's non-reliance on wildlife resources
for economic reasons and alleged cultural tradition of 'love of nature', as described
above.

1.2. Research Objectives

The thesis attempts to provide an explanation for Japanese behaviour seen in the field
of international wildlife law. This is because Japan's approach toward wildlife
conservation differs from that of the majority of industrialised countries. The
Japanese approach is predominantly based upon the concept of active ‘sustainable
use’, promoting the utilisation of wildlife. This attitude stands out internationally,
because many other industrialised countries, most of which are *Western’, tend to
take a precautionary or protective approach toward wildlife conservation. Therefore,
the thesis examines Japanese and Western wildlife conservation, and considers the
differences between them in a cultural context, in order to explain the discrepancy
between the image of cultural tradition and reality.

4993 UN.T.S. 243. For criticisms against Japan with regard to CITES-related matters, see: E. McFadden,
'Asian Compliance With CITES: Problems and Prospects' in (1987) 5 Boston University International Law
Journal, 313. Also see: K. Kihara, 'Shizen Hogo Gyosei to Kokusaiteki Sekinin: Washington Jouyaku
Kokunaihou no Sekou o Ki ni (Nature Conservation Governance and International Responsibility: Marking the
Enactment of CITES-Implementing Legislation)' (1988) 901 Jurist. 46-49. H. Obara. 'Washington Joyaku to
Nippon: Yasei Seibutsu “Mitsuyunyu” Taikoku (CITES and Japan: The Country of Illegal Importation of
Wildlife)' (1988) 509 Sekai (The World), 318-328.H. Isozaki, 'Washington Jouyaku o Meguru Gimon: Yasei
Seibutsu no Fusei Yunyu ha Naze Soshi Dekinai ka (Questions Surrounding CITES: Why Illegal Import of
Wildlife Cannot Be Prevented)' (Nov 1989) Kagaku Asahi: Monthly Journal of Science, 34-38.

!5 The moratorium on all commercial whaling was adopted in 1982. Par. 10(e), IWC Schedule. Japan presently
carries out scientific whaling which involves lethal research, under Article VIII of the International Convention
for the Regulation of Whaling. See for instance: Institute of Cetacean Research. Whaling Issues and Japan's
Whale Research (Tokyo: Institute of Cetacean Research, 1996); and Institute of Cetacean Research, Whaling for
the Twenty-First Century, (Tokyo: Institute of Cetacean Research, 1996).

'*See 3.2.
I7S. Kellert, 'Japanese Perceptions of Wildlife', (1991) 5 Conservation Biology. 297-308.

'® See for instance, the table showing the trade figures in wildlife products in UNDP. UNEP, World Bank and
World Resources Institute, World Resources 2000-2001: People and Ecosystems: The Fraying Web of Life
(Washington, D.C.: World Resources Institute, 2002) 250-251.
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Much criticism levelled against Japan has been made for its failure to sufficiently

implement and enforce international wildlife law, and for its utilisation approach
toward conservation. The international community has repeatedly put pressure upon
Japan to change its approach, only to see legislative changes, rather than changes in
attitude. However, even recently, Japan has expanded its whaling operations, and
has also become more influential at conferences of CITES and the International
Whaling Commission (hereafter the IWC). This indicates that the pressure put on
Japan has so far failed to have a fundamental effect on its attitudes.

The lack of success in securing improvements may partly be due to the fact that
criticism and pressure, mostly imposed by Western governments and environmental
organisations, has failed to take into account wider cultural perspectives, as well as
the legal and political situations relating to wildlife conservation. As the thesis
compares the West and Japan later, internal provisions concerning CITES
implementation and enforcement differ significantly between the two, and this
practical difference is due to cultural differences to an extent. The West is in line
with, or rather, initiates, international conservation efforts, since concepts in
international wildlife treaties are of Western-origin, as shown in the thesis.
However, as it has different traditions and a different history of wildlife
conservation, Japan finds these concepts difficult to follow.

The examination of cultural differences with regard to wildlife conservation may
therefore serve to explain Japanese attitudes that are puzzling to the Western eye.
This is particularly because Japan prefers to stress the cultural or traditional aspects
of wildlife utilisation. The former Japanese chairman of the CITES Standing
Committee is reported to have stressed the importance of “the promotion of
sustainable use, not emotional but objective and scientific discussions, and culture
and tradition” for the fair implementation of CITES.'” As a former Japanese
delegate to the CITES Conference and officer of what was the Environment Agency
stated; “The effectiveness of law cannot be measured solely from the number or the
text of legislation”, as it largely depends upon “cultural background™” amongst other
things.”” She continued to emphasise that such differences could be the cause of
“misunderstandings™ between Parties to CITES.”'

Such cultural “misunderstandings™ can indeed create adverse effects. As the thesis
seeks to demonstrate, since Western criticism of Japan has failed to include wider
cultural discussions, such criticisms sometimes led to non-cooperative attitudes being
taken by Japan, fuelled by nationalism and self-justification. The aim of the thesis is

19

M. Sakamoto, 'Teiyakukoku Kaigi no Houkoku to Zouge Torihiki Saikai Mondai no Bunseki (The Report of
COP and Analysis of the Resumption of Ivory Trade)' in Japan Wildlife Conservation Society, The Bulletin of
Japan Wildlife Conservation Society, vol. 1 (Tokyo: Japan Wildlife Conservation Society, 2001) 68-69.

* Maki Koyama to author. a fax correspondence, 21 May 1999,

! Ibid.



to consider how cultural factors affect conservation perceptions and attitudes toward

nature, in turn influencing the more practical aspects of wildlife conservation.
Hence, the study will contribute to putting international conflict into national cultural
perspectives.

Cultural factors are more of a secondary consideration in today's economic- and
science-based world. All areas of society, including law, politics and administrative
systems, are contributing to differences in the effectiveness of legislation. However,
as the thesis attempts to describe, values and perceptions, do have an influence on
how wildlife law is implemented and enforced. Reid states; “[nature conservation]
law has developed in keeping with changing perceptions of environmental issues and
of the value of wild plants and creatures™.”> Chapters 4 and 5 of the thesis show that
there are differences between Japan and the West in terms of these “perceptions™ and
“values” relating to nature. Moreover, the core notion of today's science-based
world, science, also has cultural influences as seen in Chapters 4 and 5.

1.3. Terminology

The thesis involves the extensive examination of Japanese materials. All Japanese
names are addressed as they are in Japan, in the order of: last names, and then first
names. All Japanese words are italicised, apart from words commonly used in
English such as 'Shinto'.  All translations of Japanese words, quotes, and
bibliographical titles are by the author, unless otherwise stated.

The Convention on the International Trade in Endangered Species, commonly
referred to as CITES, is an international treaty which regulates trade in endangered
species. CITES has a Secretariat, and the Conference of Parties is commonly
referred to as the COP. CITES was adopted on 3 March 1973 and entered into force
on 1 July 1975.

The International Convention for the Regulation on Whaling,”> commonly referred to
as the ICRW, is an international treaty which restricts commercial whaling activities.
The IWC holds annual meetings.**

22 C. Reid, Nature Conservation Law (Edinburgh: W. Green/Sweet & Maxwell, 1994) 2.
%161 UN.T.S. 72.

¥ For brief discussions on whaling issues, see the beginning of 1.8.



1.4. Methodology

Answering the research question, why Japan behaves in the way it does in the field
of wildlife conservation, requires Japan to be considered from Japanese perspectives,
and an appreciation of how different these perspectives may be from ‘Western’
perspectives. For this purpose, the thesis will make a comparison between Japanese
and Western wildlife law. The UK has been chosen as the country representative of
these Western perspectives for the purpose of this study.

In order to identify the Japanese attitude to conservation, and that of the UK, the
thesis will first examine wildlife law and its enforcement in both countries. This will
be carried out by examining the implementation of international wildlife law, taking
CITES as an example. Although examining CITES-implementing legislation limits
the thesis to the consideration of only international species to an extent, examining
exactly how the Convention operates within each country gives an opportunity to
examine issues relating to domestic species. This will allow the thesis to study
national conservation attitudes that are reflected upon conservation attitudes seen at
the international level. The examination is achieved by reviewing the relevant
legislation and enforcement records, as well as other materials as explained below.
The relevant legislation is stated as of 20 October 2002.

Relatively few studies exist on wildlife law compared to other types of
environmental law,”” and therefore research methods include interviews, participant
observation and an extensive search of newspaper articles. Interviews were carried
out with both governmental and non-governmental agencies, and a list of these
interviews is provided in the Appendix. Interviews were generally more informative
on the UK side, where interviewees were more co-operative, as discussed below.
Participant observation was achieved by attendance at conferences and other types of
meetings. These meetings include the Police Wildlife Liaison Officer's Annual
Conference in the UK in 1999 and 2000, a symposium on biodiversity conservation
in Japan in 2002, and the 54™ Annual Meeting of the International Whaling
Commission in 2002. Less formal conversations with attendants of those meetings
provided valuable research information, as well as what was discussed during the
meetings. Regarding the final point, the newspaper search, a search for enforcement
records with regard to both CITES and national wildlife crimes was carried out,
looking for relevant articles between January 1970 and July 1999 (See Appendix 3).
The newspaper used was Times for the UK side and Asahi Shimbun for the Japanese.
The newspaper search was necessary because there is no central record for wildlife
crimes in the UK or Japan, and only a few cases of wildlife crime are published in
legal journals or other sources.

» For instance, this point is acknowledged by the following article: T. Hatakeyama. 'Kankyou Hou
(Environmental Law)' (1998) 70 Houritsu Jihou (Time Signal of Law) 13, 84-89.



In the latter half of the thesis, cultural factors are examined. This required an
interdisciplinary approach of considering materials from various fields. A switch of
research methods was therefore necessary. Examination of three cultural factors was
carried out according to the following reasons; Wildlife conservation has many
aspects, such as “moral”, “religious”, “aesthetic” and “utilitarianism™ aspects,
according to Reid.*® Another important aspect is the ecological aspect. Amongst
these, religious factors play a significant role in discussions on Japanese perceptions
towards nature, as already mentioned.”” Also, Japanese wildlife conservation lacks
“moral” and “ecological” aspects, when compared to the West, according to Kellert.
Based on these existing opinions, this part of the thesis considering cultural aspects
will involve the examination of religious, moral and ecological factors. The
examination attempts to ascertain how these three factors contributed to or did not
contribute to the development of current wildlife conservation concepts.

In comparing Japanese and 'Western' cultural aspects, relevant studies already exist
on the UK side, in relation to the cultural origin of 'exploitative' and 'ecological’
attitudes toward nature, as will be seen in Chapter 4. The examination of the UK
side is therefore achieved by reviewing these materials. Discussions on the UK side
will be relatively concise, as the purpose of such discussions is to provide the basis
for comparison with the Japanese side, which is of primary concern to the thesis.

There were two major methodological problems encountered during the research.
The first concerns the difficulties encountered in arranging interviews and
interviewing in Japan. Whereas in the UK swift invitations responding to the
requests for interviews were obtained in all cases, this was not the case in Japan.
Most interview requests to both governmental and non-governmental agencies were
never replied to, and therefore interviews could only be arranged where the author
could utilise a personal connection with the interviewee.

The problem described above was probably mostly due to time and resource
constraints within those agencies in Japan, as well as unfamiliarity with research on
this topic. The World Wildlife Fund (hereafter WWF) Japan stated in its response to
the request for information; “We hope that you would understand that most [non-
governmental organisations (hereafter NGOs)] in Japan have much less financial and
human resources available compared to the UK, and therefore cannot meet people's
requests so readily”.28 However, there was also an occasion where reluctance to
answer questions relating to wildlife issues was expressed more directly; one

respondent stated; “There have been students studying in the West who asked for

% Reid. n 22 above, 2.
2 See 1.1. 5.2 and 5.3.

* WWF Japan to author, an email correspondence, 25 Oct. 1999. For discussions of problems faced by Japanese
NGOs due to the lack of human and financial resources, see for instance: K. Matsushita, 'Global Environmental
Issues and the Role of NGO: Looking Back on Five Years of the Japan Fund for Global Environment' (1998) 111
Environmental Research Quarterly, 71-78.



information, based on a masochistic motivation [to criticise their own country] . . .

Therefore I regret to say that I am reluctant to meet you. . L

themselves provide valuable information, such as that the scale of Japanese non-
governmental agencies is much smaller than that of those in the UK, and that

These responses

scepticism exists towards Western criticism of Japan in relation to wildlife
conservation.

The second methodological problem concerns the interdisciplinary approach taken in
the latter half of the thesis. With regard to materials on the Japanese side, relevant
studies equivalent to those of the UK scarcely exist. Discussions exist primarily
where Japan's culture is praised for having 'nature-loving' elements, however, these
discussions are not related to practical conservation problems. To compensate for
the lack of directly relevant existing studies, a wide variety of materials relating to
perceptions and attitudes towards nature were reviewed.  Therefore, some
speculative assumptions have had to be made, and materials not necessarily directly
related to conservation had to be explored.

One of the speculative issues, due to the lack of relevant sources, concerns the area
of ecology. As Chapter 5 shows, critics suggest that the 'Japanese way' of viewing or
approaching nature exists, without referring to specific evidence. Therefore, an
examination of Japanese primatology is carried out, in order to see what the
'Japanese' approach to ecology is. The examination of primatology is assumed
worthwhile, because it illustrates how Japanese views of nature are reflected on
ecology. Also, relating to primatology, the approach taken by one particular
ecologist, Imanishi Kinji, is examined, as he was repeatedly referred to by critics
praising the 'Japanese way' of viewing nature. Although examining one particular
figure in the field is somewhat limited, it does give some insight into 'Japanese'
ecology bearing in mind the lack of other relevant resources in this so far practically
unstudied area of Japanese culture as shown in Chapter 5.%

1.5. Research Area

First of all, the reason why the UK and CITES are chosen for comparison purposes
should be clarified. As it is impractical to cover all Western countries, the UK is
chosen as an example. The UK, of course, does not necessarily represent the “West’
and all countries are different within the West. Nevertheless, the differences in a
cultural context amongst Western countries are smaller than differences between
Japan and those countries. For example, referring to the political culture of Japan,
Bradley and Flanagan state that Japan’s cultural heritage, traditional values and

29

Ms. M. Koyama, n 20 above.
**See 5.5. 5.6, and 5.7.




beliefs are “strikingly different” from those of the West, and therefore it is necessary
to take those into consideration when considering Japanese politics.” Comparison
between Japan and the UK is pertinent to this study because they are firstly both so-
called 'consumer countries', countries that import wildlife, rather than exporting their

native species. Secondly, they are both active in international wildlife forums, yet,
thirdly, often take opposing positions. Geographic and political differences are
relatively small*? compared to other key Western conservation countries such as the
U.S. or Australia. As for the legislation, where discrepancy exists between England,
Wales, Scotland, and Northern Ireland, the legislation applicable in England is to be
examined.

Secondly CITES is chosen as an example of a wildlife conservation treaty. o
Although choosing CITES may limit the validity of the conservation perceptions and
attitudes to be explored as already mentioned,”* CITES serves as an appropriate basis
for at least four reasons; Firstly, the issues addressed at CITES COPs express the
attitudinal contrast between Japan and the West, as seen later in this chapter.35
Secondly, CITES is also more appropriate than other treaties in examining national
situations, since it provides for a more tangible basis of implementation and
enforcement for a wildlife treaty. For example, the Biodiversity Convention only
provides for a 'soft' control framework and neither Japan or the UK has directly
implementing legislation. Thirdly, CITES has had the most significant effect on the
development of Japanese wildlife legislation and people’s awareness toward wildlife
issues. °®  Fourthly, the legislation implementing internal CITES controls also
encompasses the conservation of protected species within Japan, providing an
opportunity to examine how the conservation approach taken toward domestic
species contributes to the effectiveness of international treaties.”’

Furthermore, CITES itself recognises the importance of taking into account the
diversity of the Parties. In 1992, at COP 8§, Resolution 8.4 was adopted, directing the
Secretariat to review and evaluate the domestic measures the Parties have taken to
implement the Convention.*® In implementing the National Legislation Project, the
Secretariat considers it important to take into account “a great diversity of existing

legislation and legal systems™, and the Strategic Plan*’ produced for this Project

' M.R. Bradley and S.C. Flanagan, Politics in Japan (Canada: Little, Brown and Company Ltd.. 1984) 162.

2 For general discussions of the Japanese political system, see; H. Abe, M. Shindou and S. Kawato, Gaisetsu
Nihon no Gendai Seiji (Introduction to the Present Japanese Politics) (Tokyo: Tokyo Daigaku Shuppan, 1990).

3 See discussions of the mechanisms of CITES below.
3 See 1.4.
3 See 1.8.

% See: K. Hoshino, 'Seibutsu Tayousei Mondai o Meguru Naigai no Doukou (Internal and External Currents
Surrounding the Issue of Biodiversity)' (March 1993) Kankyou (The Environment); and Isozaki, n 14 above, 34.

37 See 3.4.3.3 for instance.
¥ Res. 8.4, n 14 above.

3 Doc. 11. 21. 1. n 14 above.




recognises, inter alia, the “need for deeper understanding of the cultural and

. . . . . 4 41
economic issues at play in [wildlife] producer and consumer countries”.” In an

effort to assist the Parties, the Secretariat has also produced Guidelines for
Legislation to Implement CITES, in co-operation with the World Conservation Union
(hereafter IUCN) Environmental Law Centre.*?

The background to the establishment of CITES is as follows. International wildlife
trade is worth billions of US dollars annually.”> However, this is an estimation of the
value of legal trade. lllegal trade, which is “unquantifiable” according to the WWF
UK.* is thought to be second only to that of drugs in terms of the cash value of illicit
trade, and the trend is that illegal wildlife trade is increasingly related to other
organised crime.”> Although habitat destruction is still the largest threat to wildlife,
trade in wildlife has certainly caused massive declines in the numbers of many
species of animals and plants.*® CITES was therefore adopted, on the premise that
regulation of international wildlife markets would contribute to the protection of
species. This is why CITES is considered to be a conservation treaty, rather than a
trade-regulating treaty. Its Preamble states;

Recognising that wild fauna and flora in their many beautiful and
varied forms are an irreplaceable part of the natural systems of the
earth which must be protected for this and the generations to
come; Conscious of the ever-growing value of wild fauna and
flora from aesthetic, scientific, cultural, recreational and economic

. . 47
point of view; . . .

CITES now has 158 Parties.*®

% The Secretariat is now moving towards assisting the Parties to develop adequate measures to implement the
Convention, and produced the Strategy Plan for this purpose.

I Other issues considered to be important in the Strategic Plan were; (1) stewardship of natural resources and
their use at sustainable levels; (2) safeguarding wildlife as an integral part of the global ecosystem on which all
life depends: (3) the wider involvement of civic society in the development of conservation policies and practices.
Notifications to the Parties, No. 1999/76 Geneva, 21 Oct. 1999.

2 C. de Klemm, Guidelines for Legislation to Implement CITES, IUCN Environmental Policy and Law Paper No.
26 (Switzerland: IUCN, 1993).

$ UNDP, et.al., n 18 above, 319.

“ WWF UK, “Traded Towards Extinction?” (2002), a report. at: http://www.wwf-uk.org/, visited on 10 Feb.
2002.

# C. Cook, M. Roberts, and J. Lowther, “The International Trade and Organised Crime: A Review of the
Evidence and the Role of the UK”™  (June, 2002), a report commissioned by WWF UK. at:
www.wwf.org.uk/filelibrary/pdf/organisedCrime.pdf ., visited on 20 Oct 2002. M. Roberts. et. Al.. “Wildlife
Crime in the UK: Towards a National Wildlife Crime Unit”, (Oct. 2001), a report commissioned by the DEFRA,
at; http://www.defra.gov.uk/wildlife-countryside/wacd/ ., visited on 4 Apr. 2002.

% UNDP, et.al., n 18 above, 51.
4 Preamble, n 14 above.

% As of 20 Oct. 2002. Official homepage of CITES at; http://www.cites.org/, visited on 10 Oct. 2002. For
general details of CITES mechanisms, see: D.S. Favre, International Trade in Endangered Species, A Guide to
CITES (London: Martinus Nijhoff Publishers, 1989).
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The mechanisms of CITES are as follows. CITES categorises species into three
groups in its Appendices according to their endangered status®; Those included in
Appendix I, the most endangered species, receive the strictest protection, and

commercial trade is prohibited in these species except for non-commercial purposes.
Species included in Appendix Il are considered to be at risk of becoming endangered
if unregulated trade continues, and therefore trade in these species is subject to
regulation. Those in Appendix III are considered to be in need of regulation by
individual Parties. In addition, although trade under CITES is regulated as above,
Parties may enter reservations on particular species, which exempts them from
adhering to the trade obligations with regard to those species.”’

Parties meet every few years at a COP, in order to review the implementation of the
Convention.”' The CITES Secretariat, based in Geneva, is responsible for organising
a COP, and it circulates any relevant information to or receives it from Parties. At a
COP, the primary focus of heated debate concerns the amendment of Appendices |
and 11.”> Amendment requires a two-thirds majority of those present and voting.53

At a national level, Parties are required to establish Scientific and Management
Authorities, which are responsible for the implementation of trade controls.”* Trade
controls are carried out by a system of import and export permits, where relevant
Authorities consider whether import or export should be permitted.” Trade in
Appendix I species requires both import and export permits, and is only allowed for
non-commercial purposes. Trade in Appendix II and III species requires an import
permit and either an export permit or certificate of origin respectively.

“ Art. 1, n 14 above.

* Art. XV(3), ibid.

' Art. XL, ibid.

52 Appendix III can be amended by notification of a Party requesting to list a species on this Appendix.
¥ Art. XV, n 14 above.

M Art. 1X, ibid.

* Arts. 11 IV, and V. ibid.



State

Required
Permits

Trade
Conditions

Table 1: Trade conditions required by CITES

Apart from regulating trade by the permit system, Parties are to take appropriate
implementation and enforcement measures, as required by Article VIII. It requires

Appendix I
Endangered

Both import and export
permits

Scientific Authority has
advised that the import will
not be for purposes
detrimental to the survival of
the species.

Management Authority is
satisfied that the specimen is
not to be used for primarily
commercial purposes.

Scientific Authority has
advised that such export will
not be detrimental to the
survival of that species

Management Authority is
satisfied that (1) the
specimen was obtained in
accordance with its national
wildlife law, and that (2) the
importing permit has been
granted.

the Parties to;

Penalise trade in and possession of species in contravention of the

.56
Convention,

Confiscate or return to the exporting country the specimens,”’

Appendix II

At risk of becoming
endangered

Export permit

Scientific Authority
has advised that
such export will not
be detrimental to
the survival of that
species.

Management
Authority is
satisfied that the
specimen was
obtained in
accordance with its
national wildlife
law.

Prior presentation
of the export
permit.

Designate ports of exit and entry,”®

.. . . 3 9
Treat living specimens accordingly after confiscation,’

56 Art. VIII (1) (a), ibid.
5T Art. VIII (1) (b) and (2). ibid.

58 Art. VIII (3).

ibid.

Appendix IIT

Considered to be in
need of regulation

Export permit or |
certificate or origin

Management
Authority is
satisfied that the
specimen was
obtained in
accordance with its
national wildlife
law.

Prior presentation
of the export permit
or certificate or
origin.




Maintain records of trade, prepare periodic reports on

implementation and submit them to the Secretariat.”’

With regard to the national legislation to be examined, on the Japanese side, the
legislation primarily examined is the Law Concerning the Conservation of
Endangered Species of Wild Fauna and Flora (the Species Conservation Law)
1992.°" The Species Conservation Law encompasses the protection of not only
CITES-listed species but also nationally important species. As well as providing the
legal basis for the internal regulation of CITES specimens, it is Japan’s first attempt
at a comprehensive wildlife conservation law.® The Species Conservation Law has
largely taken over national conservation measures including existing legislation such
as the Law Concerning the Protection and the Hunting of Birds and Mammals 1918%
and the Natural Parks Law 1957,64 both of which had a limited effect in protecting
wildlife.”

With regard to CITES regulations, direct border control is provided by the Foreign
Exchange and Foreign Trade Law 1949° and the Tariff Law 1954.°” The Species
Conservation Law primarily provides for measures required by CITES such as
conditions required for issuing import and export permits,‘c"8 and measures for the
internal control of CITES species, including enforcement measures.” Species to be
protected are listed in the Enforcement Order " supplementing the Species
Conservation Law, and include both national and international (CITES-listed)
species. As for the conservation of national species, the Species Conservation Law
prohibits activities such as taking, killing”', selling’?, and displaying73 of protected

5% Art. VIII (4) and (5). ibid.

% Arts. VIII (6). (7) and (8). ibid.

®' Law Concerning the Conservation of Endangered Species of Wild Fauna and Flora 1992, Law No. 75.
2 See 3.3.

8 Law Concerning the Hunting and Protection of Birds and Animals 1918, Law No. 32.

* Natural Parks Law 1957, Law No. 161.

5 For details of the conservation effect of these pieces of legislation, see: M. Numata (ed), Shizen Hogo
Handbook (Nature Conservation Handbook) (Tokyo: Asakura Shoten, 2000). See also K. Yamamura, Shizen
Hogo no Hou to Senryaku (Law and Strategies for Nature Conservation) (Tokyo: Yuhikaku, 2" ed, 1994).

% Foreign Exchange and Foreign Trade Law 1949, Law No. 228.
5 Tariff Law 1954, Law No. 61.

 Details of conditions are listed in the Enforcement Order. Art. 3, Enforcement Order Concerning the Law for
the Conservation of Endangered Species of Wild Fauna and Flora 1993, No. 17.

% For detailed discussions, see 3.4.2.

™ Enforcement Orders are drafted and issued by the government. Utilisation of Enforcement Orders allows laws
which only provide a framework to pass the Diet and more significant details are made after the laws have past
the Diet. Abe, et.al., n 32 above, 23.

W Art. 9, n 61 above.
2 Art. 12, ibid.
™ Art. 17, ibid.



species. Apart from such direct protection, the Law also provides for conservation

measures such as habitat protection via the designation of protected areas’* and
facilitation of breeding programmes for endangered species.”

With regard to the legislation in the UK, both European and UK legislation will be
examined. The legal structure in the UK is fundamentally different from that of
Japan in the sense that the UK is a member of the European Union (EU) and it is
subject to European legislation as well as international treaties. Currently with
regard to CITES obligations EC Regulation 338/977° (which superseded Regulation
3626/827") is directly binding in the UK. Whilst regulations relating to import and
export are provided by EC Regulations and the Customs and Excise Management
Act 19797% enforcement measures for offences under the EC Regulation are provided
by Statutory Instrument, the Control of Trade in Endangered Species (Enforcement)
Regulations (COTES) 1997” (which superseded COTES 1985%").

With regard to the conservation of national species, the primary legislation in the UK
is the Wildlife and Countryside Act 1981.°" The 1981 Act gives protection to; all
wild birds, and mammals and plants listed in its Schedules.* Species protected by
the Act also include species protected by CITES and EC Regulation 338/97,
therefore the 1981 Act is closely adhered to and utilised to fulfil the conservation
objectives of CITES. Provisions concerning the enforcement of this Act have
recently been enhanced by the Countryside and Rights of Way Act 2000 (CRoW).®
Apart from the 1981 Act, there are numerous other pieces of legislation that
contribute to the protection of wildlife in the UK.*

™ Sec. 111, ibid. Only for national species.

7 Sec. IV, ibid. Only for national species.

71997 0.J. (L61) 40.

771982 0.J. (L384) 1.

™ Customs and Excise Management Act 1979.

™ Control of Trade in Endangered Species (Enforcement) Regulations 1997. SINO. 1372.
% Control of Trade in Endangered Species (Enforcement) Regulations 1985, SI No. 1155.
8 Wildlife and Countryside Act 1981.

82 Schedule 1 lists birds that are protected by special penalties: Schedule 2 includes birds that may be killed or
taken; Schedule 3 includes birds that may be sold: Schedule 4 includes birds that must be registered and ringed if
kept in captivity; Schedule 5 includes protected animals; Schedule 6 includes animals which may not be killed or
taken by certain methods; Schedule 7 includes protected mammals; and Schedule 8 includes plants which are
protected. Ibid.

8 See 2.8.6 for details of the amendment.

¥ For instance, the Royal Society for the Prevention of Cruelty to Animals (RSPCA) is a leading organisation in
bringing prosecutions for offences involving animals. The RSPCA has brought prosecutions using various
legislation including: Protection of Animals Act 1911, Wildlife and Countryside Act 1981, Protection of Badgers
Act 1992, Wild Mammals Protection Act 1996, Deer Act 1991, Game Act 1831, Conservation of Seals Act 1970,
Animal Cruel Poisons Act 1962, Animal Health Act 1981, Endangered Species Act 1976, etc. A list of
legislation provided by Inspector Alan Fisher of the RSPCA, 20 Apr. 1999. For further discussions of animal
welfare in the UK. see 4.5.3.
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1.6. Thesis Structure

The rest of Chapter 1 provides an explanation of the theoretical and practical context
of the research. This will include discussions on the development of values and
concepts relating to wildlife conservation. Tensions which exist around CITES
between those who promote the utilisation of wildlife and those who promote its
protection are also discussed. Japan belongs to the former group, and the UK,
although acknowledging the significance of utilisation in developing states, supports
the latter approach.

Chapter 2 examines the UK implementation of CITES. The chapter attempts to
identify the UK’s conservation attitude, with regard to CITES. Examination of the
relevant legislation, as well as of the enforcement mechanisms is provided.

Chapter 3 examines Japanese implementation of CITES. The examination will
attempt to identify the differences from the UK legislation and enforcement
mechanisms.

Chapter 4 provides a discussion about UK cultural factors affecting perceptions and
attitudes towards nature. This primarily involves an examination of Christianity and
rational thinking, considering what perceptions towards nature they have provided
for people throughout history, leading first to negative and then positive attitudes
toward nature. The role played by the ecological movement is also closely
examined, as well as moral movements, for which discussions on the animal welfare
movement are provided.

Chapter 5 provides a discussion about Japanese cultural factors. The perceptions
towards nature based upon Shinto and Buddhism, which contributed to the
development of the 'Japanese' way of appreciating nature, are primarily discussed.
Also provided are discussions on primatology, the ecological approach of Imanishi
Kinji, and the animal welfare movement and examining whether those elements have
contributed to the development of conservation in Japan.

Chapter 6 draws conclusions and gives suggestions for the way forward in
international efforts to conserve wildlife.

1.7. International Theoretical Context: The Development of

Values and Concepts in International Wildlife Law

It is now necessary to consider the conservation concepts accepted at international
level, in order to provide a basis for comparison. The following paragraphs will first




discuss the development of the conservation concepts seen in international wildlife
law. Secondly discussion is provided as to what kind of tensions are seen in the field
of international wildlife conservation. This is to illustrate the positions taken by
groups promoting different approaches toward principles of the conservation.

This section briefly examines the history of international wildlife law, considering
how the value of wildlife and conservation concepts have developed within the
international legal framework. It attempts to describe how two virtually opposing
conservation concepts have developed. One of them is the protective approach,
which varies from a cautious, non-utilisation approach to the more extreme
ecocentrism. The other is the utilitarian approach, which is endorsed by the principle
of sustainable use.

1.7.1. Anthropocentrism and Ecocentrism

The motivation for conservation emerges primarily from two different strands of
thought. According to de Klemm and Shine,

Concern has steadily grown about the need to conserve species
and natural habitats in the face of rapidly-developing threats to all
kinds. There are two very different strands to this concern about
the loss of biological diversity. Firstly, the anthropocentric view
is centred on a loss to science and the economy, as well as a more
general loss of potential benefits for both present and future
generations. Secondly, what is now referred to as the
“ecocentric” view is concerned with the intrinsic value of
biological diversity, which humanity may use but which it has no
moral right to destroy, as well as with its fundamental role in
maintaining the life-sustaining systems of the biosphere and the
evolutionary potential of the Earth.®

International wildlife law began in the late 19" century purely from a utilitarian point
of view, to protect only species considered “useful” to humans,®® and the value
attributed to wildlife was predominantly economic. In other words, the early treaties
were solely based upon strictly anthropocentric views. Anthropocentrism is defined
by Pepper as follows: “a world view placing humans at the centre of all creation -
one which is 'taken for granted by most Westerners'.*” It sees humans as the source
of all value (i.e. it is they who bestow value on other parts of nature) since the

% (. de Klemm and C. Shine, Biological Diversity Conservation and the Law: Legal Mechanisms for Conserving
Species and Ecosystems (Cambridge: IUCN, 1993) 7. Italicised by the author. For general details on the
development of international wildlife law, see also; S. Lyster, International Wildlife Law (Dyfed: Grotius
Publications Ltd., 1985) 2-3 and 63-64.

8 See 1.7.2.
¥ Quoted from J. Button, 4 Dictionary of Greek Ideas. (London: Routledge. 1998).
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concept of value itself is a human creation”.*® The utilitarian point of view still
continues to constitute mainstream conservation principles in international wildlife
law, with wildlife referred to as 'natural resources', over which states have
sovereignty.®’

Nevertheless, at a fundamental level,% the non-economic value of wildlife has also

been acknowledged and a less anthropocentric approach to conservation can be
observed in later treaties. Recently, even ecocentric views have been observed in the
developing body of international wildlife law.”' Ecocentrism, according to Pepper,
can be defined as “a 'mode of thought'()2 which regards humans as subject to
ecological and system law. Essentially it is not human-centred,” but centred on
natural ecosystems, of which humans are reckoned to be just another component.
There is a strong sense of respect for nature in its own right94 as well as for pragmatic
reasons”. ©>  The ecocentric standpoint therefore differs greatly from the
anthropocentric and “anthropocentrism opposes ecocentrism™, and vice versa.”® This
means that conservation concerns can arise from these two contradictory viewpoints,
and both of them can be identified in the international legal framework concerning
wildlife conservation. The following examination of the history of wildlife treaties
and other instruments attempts to show the parallel development of anthropocentric
and ecocentric views.

1.7.2. Early Treaties

As mentioned earlier, the need to conserve wildlife and a modern international legal
framework for this end were recognised as early as the end of the 19" century.g7 The
effort was initiated from a strictly anthropocentric utilitarian view, and before the
1970s, treaties were mostly confined to a regional basis. The early treaties did not
include concepts which are considered to be important in wildlife conservation in

% D. Pepper, Modern Environmentalism (London: Routledge, 1996). 328.

% Principle 21, the Stockholm Declaration. Stockholm Declaration of the United Nations Conference on the
Human Environment in P. Sands, R.G. Tarasofsky and M. Weiss, Documents in International Environmental
Law (Manchester and New York: Manchester University Press for [IUCN, CSERGE, FIELD, 1994) 9-14.

® For instance, a State cannot have sovereignty over a particular 'species’, and there is no principle of joint
sovereignty in international law. De Klemm and Shine, n 85 above.

' See 1.7.4.

Z Quoted from T. O'Riordan, Environmentalism, (London: Pion, 2™ ed, 1981).
% (anthropocentric)

* (bioethic)

% pepper continues; “ Ecocentrics lack faith in modern large-scale technology and society, and the technical,
bureaucratic, economic and political elites”. Pepper, n 88 above, 329.

% Ibid, 328. For criticisms of ecocentrism and emphasis on rational management based purely on science, see for
instance; F.H. Wagner, Principles for the Conservation of Wild Living Resources: Another Perspective' (1996) 6
Ecological Applications 2. 365-367.

7 See ibid. 18.



more recent treaties, such as the ecological importance of wildlife, or biodiversity.

One of the earliest treaties, the 1900 Convention for the Preservation of Wild
Animals, Birds and Fish in Africa,”® was based upon a strictly anthropocentric,
utilitarian approach. In order to control over-hunting in Africa, its objective was “to
prevent the uncontrolled massacre and to ensure the conservation of diverse wild

. 5 . ~ . .5 99
animal species .....which are useful to man or inoffensive”.

100
one of

Subsequently three major wildlife treaties were adopted before the war;
which took a step further in its conservation philosophy. The first two treaties, the
1902 Convention for the Protection of Birds Useful to Agriculture]Ol and the 1933
London Convention Relative to the Preservation of Fauna and Flora in their Natural
State,'"

conservation.

were still based upon a strictly anthropocentric, utilitarian view of wildlife
e However, the third treaty, the 1940 Convention on Nature
Protection and Wildlife Preservation in the Western Hemisphere,IO4 recognised the
importance of protecting all species which are threatened with extinction, in their
natural habitat.'”  Also, although it became a ‘sleeping’ convention, the Western
Hemisphere Convention introduced many conservation mechanisms included in
more recent treaties. Such mechanisms were; the establishment of protected areas;'"°
the regulation of international trade in wildlife;'"” special protection for migratory

birds'® and the need for international co-operation to achieve conservation.'"”

After World War 11, the International Convention for the Regulation of Whaling
(ICRW) """ came into existence. The ICRW was also premised on the strictly
utilitarian concept, although many Parties have since moved away from this
concept.''"  Soon after the formation of the ICRW, a new bird treaty, the 1950
International Convention for the Protection of Birds was adopted, superseding the
1902 Convention. The 1950 Convention gave protection to all birds, regardless of

%94 B.F.S.P. 715. This treaty was never ratified.

% Preamble, ibid. Italicised by the author.

1% For an early history of wildlife treaties, see; De Klemm and Shine, n 85 above, 7.
VTV I.P.E. 1615. See also; Lyster, n 85 above, 63-64.

%2172 LN.T.S. 241.

'% The 1902 Convention was, as can be seen from its name, solely aimed at the protection of agriculture. The

principal objective of the London Convention was; “preserving supplies of species which were economically
valuable or popular with trophy hunters” “was much the same™. Lyster, n 85 above.

%4161 UN.T.S. 193.
195 preamble, ibid.

1% Art. 11, ibid.

97 Art. IV, ibid.

1% Art. VII, ibid.

19 Art. VI, ibid.

1% 1 23 above.

""" See the first few paragraphs of 1.8.
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their usefulness to humans. It acknowledged “the interests of science” and “the
s 112

protection of nature and the economy of each nation™.
One other major treaty that should be noted is the African Convention for the
Conservation of Nature and Natural Resources adopted in 1968.""* This Convention
superseded the 1933 London Convention, and envisaged both conservation and
utilisation of wild resources, a conservation concept which was later crystallized into
the concept of sustainable development.''* The African Convention also recognised
various values of natural resources: “economic, nutritional, scientific, educational,

. s 115
cultural and aesthetic”.

1.7.3. The Stockholm Conference

The United Nations Conference on the Human Environment (the Stockholm
Conference),”6 held in 1972, is a significant landmark for conservation, and a
consolidation of the conservation efforts that had begun in the 1960s.'' A
Declaration of 26 Principles,] I8 adopted at the Conference, is now considered to be
the source of modern conservation principles, “from which a body of international

environmental law has since been developed”.] 1

With regard to wildlife conservation, the Declaration recognised that the

conservation of wildlife and its habitat was one of the tasks the international
community should pursue. Principle 4 of a Declaration states;

Man has a special responsibility to safeguard and wisely manage
the heritage of wildlife and its habitat which are now gravely
imperilled by a combination of adverse factors.  Nature
conservation including wildlife must therefore receive importance
in planning for economic developmem.]20

112

Preamble, the International Convention for the Protection of Birds. 638 U.N.T.S. 186. The 1950 Convention
did not attract enough contracting parties to make it effective.

31001 UN.T.S. 4.

"1 See 1.7.6.
"5 1t included water and soil. “Fully conscious that soil, water, flora and faunal resources constitute a capital of
vital importance to mankind...” Preamble, the African Convention for the Conservation of Nature and Natural

Resources, n 113 above.
16 Stockholm Declaration, n 89 above.

"7 The first Red Data Book was published in 1966 by the International Union for the Conservation of Nature and
Natural Resources. T. Nagaike and T. Nakai, 'Red Data Book' in Numata, n 65 above, 102-113. Also, the
ongoing Man and Biosphere Programme (MAB) was also derived from an intergovernmental conference in 1968.
Y. Ariga,'MAB: Man and Biosphere Programme' in Numata, n 65 above.

"8 It also contained an Action Plan for the Human Environment which included 109 Recommendations and
Resolutions on various environmental issues.

"% De Klemm and Shine. n 85 above, 5.

120 Principle 4. n 89 above.
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However, the above statements are based upon an anthropocentric worldview, in

which “[man]” has a “special responsibility” to “wisely manage” wildlife. They
connote the concept of stewardship and scientific and rational thinking, all of which
originate from Western cultural factors. '  The Stockholm Conference and
subsequent instruments'** did not go beyond the “enlightened” anthropocentric view,
as seen in the concept of future generations, according to Pallamaerts.'> The

124

Conference's focus remained “the benefit of mankind”, =" and therefore remained

fundamentally anthropocentric.

Still, the Conference marks the formal beginning of international co-operation in the
field of conservation. Whereas previous treaties tended to develop in a piecemeal
fashion and lacked co-ordination between each other, with the Stockholm
Conference, the need for international co-operation was formerly recognised, and
three of what Lyster calls the “big four™ treaties were adopted around this time.'?
They are; the 1971 Ramsar Convention on Wetlands of International Importancel%;
the 1972 Convention for the Protection of the World Cultural and Natural
Heritage'”’; and CITES. The importance of ecology was also recognised in these
treaties, as they state in their Preambles that wildlife is an 'irreplaceable' component
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of ecosystems. © These treaties still continue to serve as some of the primary nature

conservation treaties to this date.

1.7.4. Between Stockholm and Rio

Between the Stockholm Conference and the United Nations Conference on the
Environment and Development (UNCED), held in 1992 in Rio, a number of legal
instruments developed, facilitating current key conservation values and concepts.
The most significant concept that was developed through these instruments was the
concept of sustainable development.'*” Such instruments are: the 1980 World
Conservation Strategy, a scientific instrument'*’; the 1982 World Charter for Nature,

"2 This point is discussed in Chapter 4.

122 For details, see for example: P. Sands, Principles of International Environmental Law. vol. I (Manchester:
Manchester University Press, 1995) 38-42.

12 M. Pallemaerts, 'International Environmental Law from Stockholm to Rio: Back to the Future? in P. Sands
(ed), Greening International Law (London: Earthscan, 1993) 12.
124 Sands, n 122 above, 42.

125 Lyster, n 85 above, xxii. Another treaty is the Convention on the 1979 Conservation of Migratory Species of
Wild Animals (the Bonn Convention). 19 .L.M. (1980)15.

12996 UN.T.S. 245.

727 UN.T.S. 37.

128 Lyster, n 85 above, 180. See: Preamble, n 14 above: Preamble. n 126 above: and Preamble, n 127 above.
*? See 1.7.6.

3% Three objectives of conservation were set as: (a) to maintain essential ecological processes and life-support
systems: (b) to preserve genetic diversity: and (c) to ensure the sustainable utilisation of species and ecosystems.
IUCN, UNEP and WWEF, World Conservation Strategy (1980).




a legal instrument'®'; the 1991 Caring for the Earth, a “follow-up™ document for the

World Conservation Strategym; and the 1987 Brundtland Report, a report that

consolidated the concept of sustainable development.]33

Sustainable development is still an anthropocentric concept, and is now the key
concept in environmental conservation.”** On the other hand, the ecocentric concept
also came to be recognised in legal documents, as represented by the World Charter
for Nature. In the Charter nature conservation was recognised as an end in itself,
rather than for human benefit, and the Charter acknowledged an intrinsic value in
wildlife. It states; “Every form of life is unique, warranting respect regardless of its
worth to man, and, to accord other organisms such recognition, man must be guided

.55 135
by a moral code of action™.

1.7.5. UNCED and The Biodiversity Convention

The conservation concepts introduced by these instruments were crystallized into the
Convention on Biological Diversity (The Biodiversity Convention). 3 The
Biodiversity Convention was adopted at UNCED along with other legal
instruments.””” The key conservation concepts consolidated by UNCED are; the
protection of biodiversity, intrinsic value thereof, the precautionary principle,

sustainable development and the sustainable use principle.

First of all, with the Biodiversity Convention, biodiversity has officially become “a
key element in scientific thinking and conservation policy” at all levels, according to
M Biodiversity is as an umbrella term for variety of genetic strains,

139 According to Boyle, the Biodiversity Convention

Bowman.
species and ecosystems.
“represents, at least in principle, an attempt to internationalise, in a more

13! Reflects the three objectives stated in the World Conservation Strategy. World Charter for Nature, UNGA
Res. 37/7; UN Doc.A/37/51 (1982).

132 De Klemm et.al.. n 85 above, 4. IUCN, UNEP and WWF, Caring for the Earth: A Strategy for Sustainable
Living (1991).

133 Our Common Future (1987). Published by the World Commission on Environment and Development. For
discussions of the Brundtland Report, see Sands, n 122 above, 45.

134 For discussions, see 1.7.6.
135 World Charter for Nature, n 131 above. Italicised by author.

136 31 .L.M.(1992) 822.

BT UNCED adopted three non-binding instruments: the Rio Declaration on Environment and Development, a

non-legally binding Authoritative Statement of Principles for a Global Consensus on the Management,
Conservation and Sustainable Development of All Types of Forest (The UNCED Forest Principles), and Agenda
21. Also adopted was the UN Framework Convention on Climate Change.

'3 M. Bowman, 'The Nature, Development and Philosophical Foundations of the Biodiversity Concept in

International Law' in M. Bowman and C. Redgwell (eds), International Law and the Conservation of Biological
Diversity (London: Kluwer Law International, 1996) 7.

139 Art. 2, n 136 above.




comprehensive and inclusive way, the conservation and sustainable use of nature,

based on the concept of biological diversity”.”’0

Secondly, ecocentric concern for conservation was further acknowledged by the
Biodiversity Convention. In its Preamble it recognised “the intrinsic value of
biological diversity and of the ecological, genetic, social, economic, scientific,
educational, cultural, recreational and aesthetic values of biological diversity and its
components”.I41
Further, as a means to protect biodiversity, the UNCED stressed the importance of
the precautionary principle. Principle 15 of the Declaration states;

In order to protect the environment, the precautionary approach
shall be widely applied by States according to their capabilities.
Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental
degradation.]42

Finally, as the UNCED focused on problems in developing countries as root causes
of environmental degradation,'*> the overall tone of both the UNCED and the
Biodiversity Convention is more utilitarian and anthropocentric, despite its
ecocentric elements.'** Principle 1 of the Declaration states that “[human] beings are
at the centre of concerns for sustainable development™.'* Sustainable development
and sustainable use of wildlife are the concepts which were the most stressed at the
UNCED. The Biodiversity Convention's objectives are not only the conservation of

6

biodiversity but the sustainable use thereof, '*° integrating conservation and

development together. Parties are “[determined] to conserve and sustainably use

biological diversity for the benefit of present and future generations”.'*’

1“0 A _E. Boyle, 'The Rio Convention on Biological Diversity' in Bowman and Redgwell, n 138 above, 33-34.

"I preamble, n 136 above. Italicised by the author.

"2 Principle 15, Rio Declaration on Environment and Development, A/Conf. 151/26 (Vol. I). The Biodiversity

Convention does not specifically refer to the precautionary principle, although it endorses the principle in practice
in its Preamble. For detailed discussions of the precautionary principle, see; J. Holder, *Safe Science? The
Precautionary Principle in UK environmental Law’ in J. Holder (ed), The Impact of EC Environmental Law in the
United Kingdom (Chichester: John Wiley & Sons Ltd., 1997) 123-146; E. Fisher, 'Is Precautionary Principle
Justifiable?" (2001) 13 Journal of Environmental Law 3, 315-334; L. Bergkamp. 'Understanding the
Precautionary Principle (Part 1I)' (2000) 2 Environmental Liability, 67-82. For further discussions of the
precautionary principle, see 1.7.6.

"' See: Sands, n 122 above, 48-61.
" Ibid.

5 Principle 1, n 142 above.

"6 Art. 1. n 136 above.

47 Preamble. ibid.
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Therefore, “[by] the UNCED in 1992, sustainable use had become universally
accepted as the basis upon which all living resources should be managed”, according
to Johnston.'*® This connotes at least four implications with regard to current
conservation principles seen in international wildlife law. One is that the major
conservation concept has become the concept of sustainable use. The second is that
the concept of sustainable use is anthropocentric; It is based upon the instrumental
value of wildlife to humans,'* and therefore it is, according to Bowman, a “modern
form of utilitarianism”.'® The third is that both anthropocentric and ecocentric
concepts are acknowledged to be international conservation concepts, although the
former is given more emphasis. The last implication is that the sustainable use of

wildlife is to be achieved by utilisation of the “wise management™ principle."”’

1.7.6. 'Sustainable Use' and the Precautionary Principle

Although in principle, it is considered to be a key concept, the implementation of the
sustainable use concept has proven problematic.'52 The concept is ambiguous, and
“views inevitably differ upon what, in practice, sustainable use should be understood
to mean”, according to Hepworth."”> How is the term defined? The Biodiversity
Convention defines the sustainable use of biodiversity as follows;

'Sustainable use' means the use of components of biological
diversity in a way and at a rate that does not lead to the long-term
decline of biological diversity, thereby maintaining its potential to
meet the needs and aspirations of present and future
generations.' >

The concept of sustainable use can be examined by considering the definition of
sustainable development, as laid down by the Brundtland Report as “development
that meets the needs of the present without compromising the ability of future

generations to meet their own needs”.'” This definition of sustainable development

198 S Johnston, 'Sustainability. Biodiversity and International Law' in Bowman and Ridgwell, n 138 above, 51.
9 For the definition, see the next section.
1" Bowman, n 138 above, 17.

! See 1.7.3.

"2 For practical examples, see 1.8.

133 R. Hepworth, 'The Independent Review of CITES', (1998) 1 Journal of International Wildlife Law and Policy
3, 419.

3% Art. 2, n 136 above.

155 Our Common Future, n 133 above.
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is criticised by Pallemaerts as “sufficiently ambiguous so as not to directly threaten

. 2 156
vested interests”.

Following the current definitions mentioned above, sustainable development and
sustainable use, may be interpreted in two opposing ways. On the one hand, the
sustainable use concept should be the fair distribution of resources between
generations. '°/  This interpretation may arise if the concept of sustainable
development is based upon the sustainable yield of resources. By this interpretation,
in implementing the concept of sustainable use, the precautionary principle or other
protective measures may prevail.158 On the other hand, there exists the utilisation-
orientated view which considers that sustainable use is to be understood to mean that
renewable resources should not be utilised to the degree that they become
irrecoverable. This interpretation encourages the utilisation of wildlife “under the
[name] of sustainable development™, so that wildlife can pay for its own
conservation, according to Sakamoto.'”’ Although this interpretation does now allow

room for ecocentrism, it has gained increasing support, as discussed below.'®

Indeed, it has been argued that the international community has “[increased]
anthropocentricity”'®' from the previously pluralist approach of anthropocentrism
and ecocentrism seen in the World Charter for Nature'® to the utilitarian, economic
priorities of the UNCED. As a side effect of this trend, the ambiguity of the
concept's definition has allowed the “deliberate” utilisation of the term.'® Those
who benefit from the utilisation of wildlife came to deliberately choose the second
interpretation mentioned above, which compromises conservation policy. These so-

s 164

called “sustainable users argue that active utilisation will enable the “wise

1% pallemaerts, n 123 above, 14. For the development of the sustainable development principle, see: A.S.

Timoshenko, 'From Stockholm to Rio: the Institutionalisation of Sustainable Development' in W. Land (ed),
Sustainable Development and International Law (London: Graham & Trotman Ltd, 1995) 143-160. For general
discussions on sustainable development and international law, see; Boyle, A. and Freestone, D. (ed),
International Law and Sustainable Development: Past Achievements and Future Challenges (Oxford: Oxford
University Press, 1999).

7M. Sakamoto, 'Yasei Seibutsu no “Sustainable Use™ o Meguru Giron (Debates Surrounding the 'Sustainable

Use' of Wildlife)', The Bulletin of Japan Wildlife Conservation Society, n 19 above, 150.
'8 Annex 4. Res. 9.24. n 14 above. See 1.8.4.

19 Sakamoto, n 157 above. Kaneko considers that appropriate utilisation will contribute to the conservation and
states that “consumptive use [of wildlife resources] is human nature™ Y. Kaneko, 'Washington Jouyaku to
Gyogyou Mondai (CITES and Fisheries Problems)' (Feb. 1997) Kankyou (The Environment), 14-17. For
arguments for sustainable use, see also; R. Cooney, 'CITES and the CBD: Tensions and Synergies' (2001) 10
Review of European Community & International Environmental Law 3, 259-267. Cooney considers the creation
of funds from wildlife utilisation as a “positive incentive™. Cooney, at 265.

160 See 1.8.
11 pallemaerts. n 123 above, 12.
16

> n 131 above.

19 H. Obara, 'Ima Naze Sustainable Use (Jizoku Kano na Riyo) o Ronkyu Surunoka (Why 'Sustainable Use' Is
Discussed and Examined Now)' The Bulletin of Japan Wildlife Conservation Society, n 19 above, 146-149.

' This group are also called “wise users”. For discussions of the conflict between sustainable users and
protectionists, see generally: M. Freeman and U. Kreuter (eds), Elephants and Whales: Resources for Whom?
(Switzerland: Gordon and Breach Science Publishers, 1994).
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management” of resources, and that that is how wildlife conservation should be
implemented; Obara states; “In this case, the term sustainable is interpreted as
managing [resources] rationally (ecologically), and they call [this interpretation]

scientific”.'®

The precautionary principle is also acknowledged as an important component of
conservation concepts, and plays a significant role in preventing the sustainable use
principle from being used to excess. It provides a defence for the protective
approach preferred by many animal welfarists and ecologists against sustainable
users who argue that their concerns are 'irrational' or 'emotional'.

The implementation of the precautionary principle is also problematic, as “[there] is
no uniform understanding of the meaning of the precautionary principle among states
and other members of the international community”, according to Sands.'®® The
principle originated from the concept that action should be taken where there is
scientific evidence that significant environmental degradation is taking place, as
stipulated in some of the early legal instruments in the 1970s.'” The principle was
increasingly adopted particularly by many of the legal instruments concerning the
marine environment.'®® Since the 1970s, the interpretation of the principle has
evolved, and the burden of proof has now shifted from those who advocate
protection to those who utilise the environment.'®’ However, the degree of scientific
evidence and environmental degradation that is required to implement the principle
differs between legal instruments, and therefore “there is no uniform understanding™
of its meaning.170 Furthermore, since the “concept assumes that science does not
always provide the insights needed to protect the environment effectively”, varying
values attributed to wildlife come into play, as discussed below.'”!

15 Ibid, 146-147.
1% Sands, n 122 above, 212.

' Ihid, 209. Sands raises the example of Article 4(4) of the Agreement on an International Energy Programme
1974. 14 LL.M. (1975).

' Freestone and Hey state that the Declaration of the Second International North Sea Conference on the

Protection of the North Sea (London Declaration) is the first occasion where the precautionary principle was
formed explicitly. D. Freestone and E. Hey, 'Origins and Development of the Precautionary Principle' in D.
Freestone and E. Hey (eds). The Precautionary Principle and International Law: The Challenge of
Implementation (London: Kluwer Law International, 1996) 5.

1% See Principle 15 of the Rio Declaration in 1.7.5.

' For discussions of the varying degree of those elements found in different legal instruments, see; Sands, n 122

above, 211-212. For more discussions of the precautionary principle, see for instance; Freestone and Hey (eds), n
168 above.

""" Freestone and Hey, n 168 above, 12.




1.8. Practical Context: Ideological Discrepancies

Sugg and Kreuter point out; “conflicts over resource use are conflicts over values™.'”?
The abovementioned utilisation-orientated interpretation of the sustainable use
concept is in conflict with the more protective approach towards conservation.'”
Those who take this type of approach are generally called protectionists, and they
generally advocate a more protective approach endorsed by the precautionary
principle.'” Among these protectionists, there are those who are simply more
cautious about the active utilisation of wildlife. Further along this line, as Bowman
points out, some “argue that real, ultimate justification for conservation does indeed
derive from an ethical argument which would regard elements of the natural world as
possessing intrinsic value, and therefore as falling within the scope of 'moral
considerability' in their own right”.'” At this end, concerns vary, with animal
welfarists and animal rights advocates concerned with the protection of individual
animals, to deep ecologists concerned with taking a more holistic approach,

concerned with the protection of ecosystems.'”®

Conflict is illustrated explicitly over issues involving so-called “charismatic
megafauna”, species such as whales and elephants.'”” The whaling convention the
ICRW, was created due to utilitarian needs, when countries were utilising whale oil

178 2
However, as the economic

and other parts of whales for economic reasons.
importance of whaling declined and subsequently non-consumptive values were
attributed to whales by most Western countries, the International Whaling

Commission (IWC) came to face a polarisation of the Parties.'”’

The majority of the Parties to the ICRW can be now categorised into two groups;
sustainable users and protectionists. The former group is led by the whaling states
like Japan and Norway, followed by small developing states. Japan advocates the
utilisation of whale resources, because of the “competition between fisheries and
marine mammals” and for the purpose of “multi-species management” in the

' 1.C. Sugg and U.P. Kreuter, 'Elephants and Whales as Resources from the Noosphere' in Freeman and Kreuter,
n 164 above, 17.

1”3 See the next section.

' This group is also called “preservationists™.

17 Bowman, n 138 above, 18. Italicised by the author. See, for instance, World Charter for Nature which

recognises the significance of morality in conservation approach. See n 131 above.
176 See discussions of whaling below.

77 Ibid.

7% See 1.7.2.

' For the legal history of the IWC, see: G. Rose and S. Crane, 'The Evolution of International Whaling Law' in

Sands, n 123 above, 159-181.
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180 " - s . .
ocean. “Culture” and “tradition™ are also emphasised as an important element of

"' The latter group, comprising many Western and also non-

Japanese whaling.
Western countries, including the UK, advocates the present ban on whaling. Their
concern arises from both ecological and animal welfare reasons, as whales are
considered 'special' for their sheer size, speculated intelligence and emotions, and

182

their popularity with the general public, "~ as well as due to concerns about the

scientific uncertainty regarding their populations and the increasing human impact on

: . 183
the marine environment.

The conflict between the two groups was particularly apparent at the 54™ Annual
Meeting of the IWC in 2002."® The difference in views and perceptions toward
whale species was observed in discussions on many Agenda items. For instance,
Japan and Norway requested items such as “whale watching” and “whale killing
methods and associated welfare issues” to be deleted or at least included in “other
matters”. Japan reasoned that these issues were “outside the regime of [WC>. '

Japan also condemned the proposal by Australia and New Zealand to establish a

186 \as “in breach of the ICRW”, as there was no
187

South Pacific Whale Sanctuary
scientific evidence with regard to whale populations to require such establishment.

The most contentious of the Agenda items was the issue of aboriginal subsistence
whaling. Although traditionally agreed to by consensus, the renewal of the bowhead
quotas for Alaskan Eskimos and the native people of Chukotka was put to vote, as
Japan and other pro-Japan countries refused to agree by consensus. With the first
proposal for the aboriginal quota renewal defeated,'™® Japan sought to tie it with its
own coastal whaling quota.189 In order to link its coastal whaling to aboriginal

whaling, Japan had already managed to move forward this Agenda item that was

'80'J. Morishita and D. Goodman, 'Competition Between Fisheries and Marine Mammals: Feeding Marine
Mammals at the Expense of Food for Humans' in Institute of Cetacean Research, 4 New Focus for the
International Whaling Commission (Tokyo: Institute of Cetacean Research, 2001) 21-32.

"8I The Committee for the Promotion of the IWC Meeting in Shimonoseki, Hogei no Bunka Jisedai e Keishou
(Whaling Culture Inherited by the Next Generation), a leaflet distributed at the 54th Annual Meeting of the IWC,
20-25 May, 2002.

"2 A. D’Amato and K. Chopra, 'Whales: Their Emerging Right to Life' (1991) 85 American Journal of
International Law, 21-62.

'3 For arguments by sustainable users and protectionists about whaling issues, see for instance; M.M.R. Freeman,

'A Commentary on Political Issues with Regard to Contemporary Whaling' (1989) 2 North Atlantic Studies 1-2,
106-116; H.S. Schiffman, 'The Protection of Whales in International Law: A Perspective for the Next Century'
(1998) 12 Brooklyn Journal of International Law 2, 305-360: A. Kalland, "Whose Whale Is That? Diverging the
Commodity Path' in Freeman and Kreuter, n 149 above, 159-187; A. Kalland and B. Morean, Japanese Whaling:
End of an Era? (Surrey: Gordon and Breach Science Publishers, 1992).

8% The author was present at this Meeting as an observer.

18 Commissioner of the Government of Japan, statement made at the 54" Annual Meeting of the IWC. 20 May.

2002, Shimonoseki, Japan.

% IWC/54/16.

87 Commissioner of the Government of Japan, n 185 above, 21 May, 2002.
" TWC/54/20.

7 TWC/54/38.
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scheduled to be discussed on the following day. Both Japan's coastal quota and
aboriginal quota were rejected, although Japan has withdrawn its opposition against
the renewal of the aboriginal quota since the Meeting. The aboriginal quota for
bowhead whales was subsequently allocated at a special meeting of the IWC held in
October 2002.""

The issue of aboriginal quotas mentioned above indicates the increasing political
influence of Japan on smaller countries, this influence became subject to criticism by
anti-whaling nations. Strong anti-whaling countries like Mexico openly criticised
Japan for its non-cooperative attitudes and the influence it exerted on others, which
prompted some ‘pro-Japanese’ countries like Antigua and Barbuda to condemn anti-
whaling countries for accusing small countries like themselves of being Japan's
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“lapdog™.

1.8.1. CITES

Issues addressed at CITES also show tensions between sustainable users and
protectionists. Overall, CITES now acknowledges that the primary conservation
concept is sustainable use, in an attempt to operate in harmony with the Biodiversity
Convention.'”? Resolution 8.3 states:

Recognising that the sustainable use of wild fauna and flora,
whether consumptive or non-consumptive, provides an
economically competitive land-use option; . . . The Conference of
the Parties to the Convention recognises that commercial trade
may be beneficial to the conservation of species and ecosystems
and/or to the development of local people when carried out at
levels that are not detrimental to the survival of the species in
question.'”?

Therefore, CITES recognises that utilisation “may be beneficial” to conservation, if
carried out sustainably.

On the other hand, CITES also acknowledges less anthropocentric concerns, and the
importance of the precautionary principle to endorse such concerns. Annex 4 of

"0 IWC, Final Press Release 2002 Special Meeting, at;
http://www.iwcoftice.org/Final%20Press%20Release%202002SM.htm, visited on 1 Nov. 2002.

19! Commissioner of the Government of Antigua and Barbuda, statement made at the 54™ Annual Meeting of the
IWC, 24 May 2002, Shimonoseki, Japan.

192 For detailed discussions on the relation between CITES and the Biodiversity Convention, see; Cooney, n 159
above. Cooney considers that CITES and the Biodiversity Convention have fundamental discrepancies, as the
former's “antecedents . . . can be found in the trade controls of conservation conventions signed by colonial
powers earlier in the century, which sought to preserve African game species from over-hunting”. Cooney, at
261.

1 Res. 8.3. n 14 above.
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Resolution 9.24, adopting a new criteria of listing species, lays down various

provisions regarding the process of downlisting species from Appendix 1 to Il
according to the precautionary principle.194 The Annex states; “[ When] considering
any proposal to amend Appendix I or Il the Parties shall apply the precautionary
principle so that scientific uncertainty should not be used as a reason for failing to act
in the best interest of the conservation of the species”.|95 In summary, the relation
between sustainable use and the precautionary principle is as follows; The
precautionary principle prevails over sustainable use, unless scientific certainty

exists.

However, in reality, scientific evidence is not always sufficient. Quite often it is
contradictory. Then, although in principle the precautionary principle should prevail,
with no convincing scientific evidence to justify protective measures either, tensions
between sustainable users and protectionists are generated. “Anyone who has
worked with CITES, or indeed attended this Conference, will be aware of these
tensions”, states Hepworth.]%

Both Japan and the UK import wildlife and products thereof, as shown in Table 2.
However, their approaches are different towards CITES, and the following
paragraphs will compare their approaches.

Live Live Live Live Live Wwild Cat Crocodile Lizard Snake
Primates Parrots Tortoises  Lizards = Snakes Orchids Skins Skins Skins Skins

Japan 3.556 9.413 30,670 39,255 4,772 128911  (354) 82,166  318.159 120,999

UK 2,424 3.297 1.684  16.326 3752 453 7,000 (5.624) 747 34,066

Table 2 UK and Japanese imports of CITES species in 1997'" (Numbers in
parentheses are those of exports.)

"% Annex 4, Res. 9.24, ibid. For discussions on the precautionary principle and CITES, see: B. Dickson,
'Precaution at the Heart of CITES?' in J.M. Hutton, and B. Dickson (ed), Endangered Species: Threatened
Convention (London: Earthscan, 2000) 38-46.

"% Ibid. For a brief discussion of the relationship between the precautionary principle and CITES, see; J.

Cameron and J. Abouchar, 'The Status of the Precautionary Principle in International Law' in Freestone and Hey
(eds), n 168 above, 49-50.
'% Hepworth. n 153 above, 419.

17 Figures compiled from the table shown in UNDP, et.al., n 18 above.
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Species Number of Japan's World Percentage of the

Specimens Position as an World's Imports
Importer
Live Primates 5,374 2 21.6
Live Bears 42 1 30.7
Cat Skins 5,985 2 30.6
Live Birds 136,179 1 42.5
Live Tortoises 29,051 1 54.5
Reptile Skins 686,440 1 20.0
Crocodile Skins 160,831 2 17.0
Orchids 1,776,931 2 18.2

Table 3 Japanese imports in 1996 Source: TRAFFIC Japan

1.8.2. The African Elephant

Issues concerning the African elephant Loxodonta africana illustrate such tensions.
Debates over this species began in COP 4 in 1983, and elephants were heavily
exploited for ivory prior to this COP. As soon as debates over this species began,
Japan, in fear of a trade ban, imported the largest amount of raw ivory it ever had in
1984. This import accounted for 78 per cent of all ivory exports from Africa in that
year.'”® Continuous exploitation had led to the population of the African elephant
decreasing from 1340,000 in 1979 to 625,000 in 1989."”

After fierce debates between protectionists and sustainable users,200 in 1989, all
populations of African elephant were transferred to Appendix I of the Convention,
and therefore commercial trade in this species was banned.””’ The uplisting was
controversial as some populations were considered not to qualify for Appendix I
status.””? Many southern African range states expressed opposition and entered
reservations.”” They saw elephants as a resource, over which they had sovereign
rights. By contrast, the US had imposed a unilateral ban on the import of ivory prior
to the CITES ban®”, and this action was followed by the EC. Many of the 'Western'

1% Japan Wildlife Conservation Society, n 19 above, 62.
"% African Elephant Database, at; http:/www.iucn.org/themes/ssc/sgs/afesg/aed/, visited on 1 Nov. 2002.

20 See: U.P. Kreuter and R.T. Simmons, 'Economics, Politics and Controversy Over African Elephant
Conservation' in Freeman and Kreuter, n 164 above, 39-57.

2! Res. 7.9, n 14 above.

202

“ Dec. 7.9. n 14 above.

2% Botswana, Malawi, Namibia, South Africa, Zambia and Zimbabwe. See: P.H. Sand, 'Whither CITES? The
Evolution of a Treaty Regime in the Borderland of Trade and Environment' (1997) 8 European Journal of
International Law 1, 44.

24 The US, France, Germany and then the European Community. Ibid.


http://www.iucn.org/themes/ssc/sgs/afesg/aed/

countries saw elephants as a symbol of environmental conservation. By contrast,

Japan, which has an internal market for ivory products, abstained from voting.*”’

Following the ban, CITES COPs saw continuous attempts to downlist some
populations of African elephant. In 1992, at COP 8 held in Kyoto, Japan, proposals
were made to downlist populations in Botswana, Malawi, Namibia, Zambia,
Zimbabwe and South Africa.”® These proposals were withdrawn having met strong
opposition from protectionists. At the next COP in 1994, proposals to downlist
South African and Sudanese populations were made. Again, they were withdrawn in
the face of strong opposition. However, the African states agreed to take a united
stance on the elephant issue by the next COP, particularly with regard to exporting
the large stockpiles of ivory that had built up since the ban, which could make a
significant contribution to those states financially.

At COP 10 held in 1997, populations of African elephant in Botswana, Namibia and
Zimbabwe were downlisted to Appendix 11.*7 Resolution 10.10 was adopted to
allow a one-off transhipment of ivory from Botswana, Zimbabwe and Namibia, to a

2% This decision, although greeted with dismay by

single country: Japan.
protectionists, was considered to be a good example of combining sustainable use
and precautionary principles by Robert Hepworth, the former UK chairman of
CITES Standing Committee; He stated that application of the sustainable use
principle was “the way forward for CITES” where scientific evidence is sufficient, as

i ; 209
it is in this case.

However, the decision was not welcomed by all. The responses to the decision of a
one-off shipment still varied amongst the Parties. “Strains™ existed even within
Member States of the European Union with regard to coming to the decision to allow
the shipment, according to Julian Claxton, who was in the UK delegation to COP
102" The US and Australia both publicly stated that they had voted against the

proposals even though voting was by secret ballot.”'"

Japan, in contrast to the US and Australia, actively supported the proposals. One of
the Japanese delegates stated that the sustainable use of wildlife was particularly
important to developing states, and stressed that exporting and importing countries

2% Ibid. See 3.4.3.2.

2% Three proposals were made with regard to populations of those countries.

27 Decs. 10.1 and 10.2. n 14 above.

28 UNEP, “CITES Standing Committee (8-12 February 1999)”, Press Release. Feb. 11, 1999.

29 Robert Hepworth, head of the Global Wildlife Division, DETR, former CITES Standing Committee chairman,

interview by author, recorded on tape, Bristol, 7 May 1999.
2% During the meeting of the Standing Committee following Resolution 10.10. Julian Claxton, head of CITES
Policy Unit, the Global Wildlife Division, DETR, interview by author, recorded on tape, Bristol, 7 May 1999.

21T Sakamoto. n 19 above, 86.
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were already making preparations for the shipment.z'“ The UK, on the other hand,

took a position that was close to the middle-ground, as it was the chair of the
Standing Committee. The UK considered that “[the decision] on elephant ivory was
sustainable”, according to Mr. Claxton.?"?

Still, the UK as well as many others considered that precautionary measures should
be taken to ensure that this decision would contribute to the 'sustainable use' of
elephants. Parties agreed that a comprehensive set of safeguards should be put in
place before limited trade could resume.”'* These safeguards, for which the Standing
Committee was responsible, were as follows;

1. The remedy of deficiencies in enforcement and control measures in both

exporting and importing countries.”"”

2. Withdrawal of reservations on ivory entered by the concerned countries.”'®

3. Commitment to international law enforcement co-operation.
4. Re-investment of trade revenues into elephant conservation.

5. Various safeguards undertaken to be put in hand at the time any authorised sale
and shipment of ivory to be in place.

6. Agreement by the countries concerned, the Secretariat, IUCN, and TRAFFIC
International to an international system for reporting and monitoring trade and
killing of elephants.2I7

7. A mechanism for halting trade and transferring populations to Appendix I if the
conditions are not met, etc.”'®

On 11 February 1999, the CITES Standing Committee agreed that a one-off
transhipment of ivory could go to Japan “to support conservation and community
development projects in Zimbabwe and Namibia,” (and Botswana later)’'* although

712 1bid, 80-81. For the Japanese Government's approach endorsed by the sustainable use concept, see: H.
Kobayashi, 'Washington Jouyaku to Yaseiseibutsu no Hozen (CITES and Wildlife Conservation)' (Feb. 1997)
Kankyou (The Environment), 6-9. N. Ishii, 'Yaseiseibutsu Hozen no Atarashii Chouryu to Washington Jouyaku
(The New Current of Wildlife Conservation and CITES)' (Feb. 1997) Kankyou (The Environment), 10-13.

231210 above.

214 «Conditions for the resumption of trade in African elephant ivory from populations transferred to Appendix 11
at the 10th meeting of the Conference of the Parties™. Dec. 10.1, n 14 above. See also: UNEP. n 208 above.

213 Japan amended its internal control legislation. See 3.4.3.2.
216 Recognised to have been met in March 1998.

217 Endorsed in February 1999.

218

The operational procedure for this mechanism and transfer was agreed in February 1999.

219 Botswana was still under scrutinisation, and its export was later authorised. Namibia and Zimbabwe were
authorised to sell and ship 13.8 tons and 20 tons of ivory respectively to Japan on or after 18 March 1999.
UNEP, n 208 above.



“there were strains and tensions in Europe” as some of the EU Member States even
“wanted to go back to the initial debate” of whether or not to allow the transhipment
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at all, according to Mr. Claxton.”™ Ivory stocks from the above three countries were

exported to Japan in July 1999.

At this meeting, the Monitoring Illegal Killing of Elephants (MIKE) was established,
to monitor the poaching of elephants not only in Africa but also in Asia.”*' The
operational procedures to trigger a mechanism to halt trade and possibly put back
relevant elephant populations on Appendix I if there was evidence of increased
poaching, illegal trade, or non-compliance with the agreed conditions were finalised.

The position taken by Japan toward the elephant issue, as shown above, is the
promotion of utilisation.  Being aware of the priority given to sustainable
development in international environmental law, Japan tries to ally with developing
countries. Japan persuaded these countries to join the 'sustainable users' group, by
pointing out their sovereign rights over natural resources.””> This tactic is seen in
many other cases.*” Internally, the Japanese Government gives protection to the
industries that involve the consumptive use of wildlife, such as the seal industry, as
shown in Chapter 5.

On the other hand, the UK actively facilitates the conservation of elephants. For
instance, in response to the Standing Committee's request to support the non-
commercial disposal of registered ivory stocks in countries other than Botswana,
Namibia and Zimbabwe, it decided to participate in a project for registered buyers to
buy ivory stocks from range states with Appendix I populations.224 In the Standing
Committee held in March 1998, the Committee discussed the issue of growing
stockpiles of government-held ivory in other African countries. It was agreed that
these stockpiles would be registered by TRAFFIC prior to being offered for non-
commercial disposal, in return for which donors would provide funds for elephant
conservation in the relevant countries. This is an incentive for range states to protect

their populations, and also provides conservation funds.

The UK made effots to implement its active conservation policy on elephant issues
from an early stage. Immediately after this Standing Committee meeting in March
1998, the UK Environment Minister announced that he was giving £350,000 to
support work for the protection of species such as elephants and tigers.225 Out of

29 Mr. Claxton, n 210 above.

2! Initiated and managed by Species Survival Committee, African Elephant Specialist Group.
22 Sakamoto, n 19 above, 95.

3 See the section on the IWC in 1.8.5.

24 Dec. 11.3, n 14 above.

225

DETR, “Meacher Marks 25 Years of Wildlife Protection with Funding Boost for Endangered Species™, News
Release, 6 Mar. 1998.
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this, £100,000 were to be provided for the conservation of the African elephant, in

November 1998.*° Four thousand pounds of the funding was for the monitoring
system and the rest was for conservation work in return for the disposal of ivory.227
The UK decided to buy ivory stocks from Mozambique, although this sale did not
take place in the end. Other contributors are Japan, the European Commission, and
the US.

1.8.3. Tigers

Another example is the conservation of tigers, although for this species, the scientific
evidence is difficult to argue against and therefore the Parties agreed in basis on its
protection, rather than utilisation. However, the approach taken by Japan was still a
reluctant one as a major consumer state, whereas the UK actively promoted the
conservation of the species, suppressing its internal demand for tiger products, as
discussed below.

Tigers are highly endangered, with an estimated population of between 5,000 to
7,000 in the wild and they are listed in Appendix I of CITES. The primary reason for
the rapid disappearance of this species since the 1990s is poaching. They are highly
sought after for traditional medicines. In order to tackle this problem, the 9" cop
adopted Decision 9.13 which required consumer states including Japan to improve
enforcement.”**

However, as the situation had not improved by COP 10, the Decision had to be
strengthened®” and it was decided to send both technical and political missions to the
relevant Parties. In January 1999, CITES began fact-finding missions to analyse the
protective measures taken by certain countries with markets for tiger products.”*
The task of the technical mission was to identify key states relating to tiger products
and to research and advise on the technical aspects of law enforcement. The states
which were considered in need of further visits were then visited by the political

mission, to facilitate political initiatives in those states.

The technical mission visited Japan in June 1999 and concluded that the Japanese
system regulating wildlife products including those of tigers was not adequate and
needed improvement; For instance, 30 out of 50 dispensaries and pharmacies in
Japan surveyed by TRAFFIC East Asia were found to sell tiger products or tiger

2 DETR. “Meacher Pledges £100,000 for Elephant Conservation™, News Release. 5 Nov. 1998.
*" DETR. ibid.

8 Dec. 9.13, n 14 above.

2 Dec. 10.43, n 14 above.

B0 DETR, “Meacher Calls for End to Tiger Poaching”, News Release, 20 Jan. 1999.
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parts.23] It was decided that the political mission should also be sent to Japan.

Considerable reluctance of the part of the Japanese Government towards improving
internal control was observed; Sakamoto considers that the inadequate regulation
was due to pressure from the pharmaceutical industry and the reluctance of the
Ministry of Health and Welfare to get involved, as well as the lack of initiatives

2 Finally, facing international pressure, the

undertaken by the Environment Agency.
Japanese Government decided to amend the regulatory system for tiger products.**?
This amendment was acknowledged by the CITES missions to be adequate, however,
in reality, it is far from satisfactory as, for instance, mere possession is not
prohibited.”*

Conversely, the UK seized the initiative in terms of tiger protection. Before the start
of the 1999 tiger mission, the UK started combating national problems concerning
the illegal import and sale of tiger products. In 1995, the Department of the
Environment, Transport and Regions (hereafter DETR), which is now the
Department of the Environment, Food and Rural Affairs (hereafter DEFRA), HM
Customs and Excise and the Police undertook Operation Charm,235 a series of raids
on traditional medicine practitioners and retailers, targeting tigers and other
endangered species used in such medicines.”*® It has resulted in a number of high
profile operations, which have led to a steady decline in the open sales of medicinal
products containing endangered species.”>’ The UK was reported to be the only
country amongst Japan, the USA and the Netherlands where the researchers were
unable to buy tiger parts or products containing them, ** although the UK
Government is still cautious as it was “not convinced that there [was] no offence
going on”, according to Mr. Claxton.

31 See: TRAFFIC, “Urgent Action Needed to Close Legal Loopholes to Conserve Tigers in the Wild™, Press
Release, at; http://www.traffic.org/news/press-release/loopholw-tigers.html, visited on 22 Mar. 1999. See 3.2.4.3
for discussions on the registration scheme under the Species Conservation Law.

52 M. Sakamoto, 'The Strengthening of the Decision at CITES COP 10' in Japan Wildlife Conservation Society,

n 19 above, 36.
33 For details, see Chapter 3.

24 See Chapter 3. Possession is not prohibited, even if the products are not registered. Also. products can be
registered if proven to have been imported before 1980, and therefore can be traded. The Japanese government
gave a guidance to the industries to stop selling or displaying following the amendment. However, it is doubtful
whether such guidance was adhered to, according to Sakamoto. Sakamoto, n 19 above, 54.

ZJSdSec: DETR, Wildlife Crime: A Guide to Wildlife Law Enforcement in the UK (London: The Stationery Office,
2"%ed, 1998).

3¢ Holden, By Hook or by Crook (Bedfordshire: RSPB, 1998) 29.
57 Holden, ibid.
28 DETR. “Prescott Pledges Support for Global Tiger Forum™, News Release, 5 Mar. 1999.
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1.8.4. Sustainable Use, the Precautionary Principle and Science

The position taken by the UK on sustainable use is as follows. Whilst it was the
Chair of the Standing Committee, the UK hoped to be “in the middle”* and it
played the role of “broker™ between protectionists and sustainable users to settle the
issue.”*” Yet generally as a government, it “supports” the sustainable use of wildlife
resources, and considers that CITES decisions have to be “based upon sound
scientific evidence”, according to Mr. Claxton.**! However, importantly, whilst
supporting sustainable use the UK's considers it necessary to ensure that
precautionary measures are taken where there is a lack of scientific evidence. For
instance, with regard to the elephant issue, it “[had argued] for some time that there
should be no further trade in ivory at least until the monitoring system [was] in

» 242
place”.

The UK's position corresponds with the principles contained in Resolution 9.24;***
Sustainable use should be the basis for decisions but the precautionary principle

% This principle,

should prevail where there is not sufficient scientific evidence.
however, is difficult to implement, not only because of its ambiguity and the various
possible interpretations of the sustainable use concept but also because scientific
evidence is not always conclusive. According to Sakamoto, “the absence of
scientific discussions and the independent usage of the term 'scientific" was more
distinctive than usual at COP 10.*°
transhipment was made without sufficient scientific evidence presented, and yet it

was stressed that the decision should be “scientific” and not “emotional”.**

He points out that the decision to allow a one-off

Depending upon the species, it may be difficult to obtain enough scientific evidence
with regard to their population status, which can allow room for the “manipulation”
of the sustainable use principle. With a lack of scientific evidence that is satisfactory
to all, there emerges room for ideologies, public opinions, political and economic
interests and other factors to come into play, even though the precautionary principle
should prevail. This is often the case with marine species. Whale species are one
such example of this, and because of disagreement over the scientific evidence
currently presented,”*” there is more room for ideological differences to play a key

39 Ibid.
0 Ibid.
21 1bid.

#2 Official homepage of UK CITES at; http://www.UKcites.gov.UK/news/default.htm#1. visited on 23 Apr.
2002.

3 See the beginning of 1.8.1.

* Res. 8.3 and Annex 4, Res. 9.24, n 14 above.
** Ibid.

¢ Sakamoto, n 19 above.

%7 For instance, at the 54" Annual Meeting of the IWC, the Scientific Committee simply “[could] not give™ a
satisfactory answer to some of the population disputes.
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role. For instance, the UK Government “is not relying heavily on science™ when it
comes to the issue of whaling, according to Mr. Claxton.**® There are at least two
reasons for this. One is that the responsibility for IWC matters was down to the
Ministry of Agriculture, Fisheries and Food (hereafter MAFF), which had “a very
strong anti-whaling line, which politically, the Ministers will find it very hard to
move away from”, according to Mr. Claxton. The other reason is that once a policy
has been set by the previous government, it is inherited by the new government as
long as it is “something popular amongst British public”.?*’ The public's concerns
with regard to whaling issues predominantly are primarily based upon animal welfare
and ecological principles.250 As discussed in Chapter 4, animal welfare plays a
significant role in UK wildlife conservation. Mr. Hepworth said, “The UK’s position
is, science-based and sustainable use, however, the Government can’t ignore public

opinions”, which may be deeply rooted in cultural background.*"

1.8.5. The 11" Conference of Parties

At COP 11, held in 2000, the overall tone was less utilisation-orientated, however,
attempts by the sustainable user group to downlist certain species continued, as well
as opposition to such attempts. Three major subjects of discussions were African
elephants loxodonta africana, hawksbill turtles eretmochelys imbricata and some
species of whales.

As for African elephants, the population in South Africa was downlisted to Appendix
II. This means that populations in four countries, South Africa, Botswana, Namibia
and Zimbabwe are listed in Appendix II now, although it was decided that the
resumption of the ivory trade was not to be discussed until the 12" COP.** There
are signs that poaching incidents are increasing, not only in Africa but also in Asia,
as well as seizures of illegal shipments of ivory.”> This prompted India and Kenya
to put forward a proposal for COP 12 to put all African elephant populations back on
Appendix I, whilst five African range states have put forward proposals to resume
commercial trade in elephant populations in their countries. ”* Meanwhile,
continuous efforts by the ivory industry to encourage customers to buy ivory

products can be observed in Japan, in the expectancy of trade resumption.>”

8 Mr. Claxton, n 210 above.
** Ibid.

0 These issues are taken as important tasks of the IWC, and there are working groups on both of them.
! Mr. Hepworth, n 209 above.

2 Currently, Monitoring the Tllegal Killing of Elephants and Elephant Trade Information System are operating to
prepare for the resumption of the trade.

3 Environmental Investigation Agency. Back in Business: Elephant Poaching and the Ivory Black Markets of
Asia (2002). For discussions of the recent seizure of ivory shipments destined for Japan, see 3.4.3.2.

24 proposals 6-11 for COP 12, at; http://www.cites.org/, visited on 10 Oct. 2002.
¥ See 3.4.3.2.
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As for hawksbills, Cuba's second attempt to downlist its hawksbill population failed
again.”® In its original proposal, Cuba proposed that hawksbill shells would be
exported to Japan, and/or any other qualifying countries every year. However,
following advice from TRAFFIC, Cuba decided to amend its proposal so that it
followed the example of the African elephant: a one-off transhipment to Japan.

The proposal still failed due to two major reasons. The first reason was that the
migratory nature of hawksbill turtles makes their population management difficult,
and fears were expressed as to the influence the Cuban proposal would have on other
Caribbean countries. The other reason was the inadequacy of the regulatory system
in Japan, which, again, was appointed as the sole country to import to.”>’ The UK
was against it, although it had to abstain from voting as the EU could not agree with
consensus. However, the UK “pressed the view that any international trade should
only be permitted in the context of wider global action” to secure the future of
marine turtles and deal with other threats such as the destruction of nesting or
breeding sites.””® For the COP 12, Cuba withdrew its proposal which was the same
as the one put forward for the COP 11.

For whales, proposals were submitted again by Japan and Norway to downlist some
species of whale. Three proposals by Japan to downlist two populations of minke
whales Balaenoptera acutorostrata (46:69 and 49:67), and a population of gray
whale Balaenoptera robustus (40:63) were defeated.” Similarly, the proposal by
Norway to downlist populations of minke whales was also defeated (52:57).2%
These proposals were met with less supporters than at COP 10.%°" However, Japan
extended the range of its scientific whaling from the already hunted minke whales to
sperm whales Physeter macrocephalus and Bryde’s whales Balaenoptera edeni. It
also decided to begin importing whales from Norway, whilst intensively promoting
the consumption of whale meat internally. In addition, at COP 11, Japan proposed to
exclude Greenpeace from having observer status, for the reason that this organisation
had tried to disturb Japanese scientific whaling. The proposal was not accepted.
Compared to Japan, The UK “continues to recognise the primacy of the IWC in this
area and will continue to oppose any CITES downlisting proposals which might
undermine the IWC moratorium on commercial whaling”.**> For COP 12, Japan

%6 Cuba submitted the same proposal at COP 10.
27 See 3.4.2.

38 1 244 above.

¥ Docs. 11.15, 11.16 and 11.17, n 14 above.

0 Doc. 11.18. ibid.

% Although unless the ban on commercial whaling was lifted at the IWC, whales caught in the international

waters cannot be taken back to Japan, the downlisting of the whale species to Appendix II is considered by the
Japanese government to have an impact on the IWC decisions.

22 1 242 above.
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proposes to downlist the populations of minke whales in northern hemisphere and

those of bryde's whales in the western North Pacific to Appendix 11.%%°

1.9. Conclusion

The international community has now acknowledged that the primary conservation
principle should be the sustainable use principle. However, its implementation has
proven difficult, due to the ambiguity of the term and uncertainty over scientific
evidence. Similarly, the precautionary principle, although it is acknowledged that
this principle should prevail where scientific evidence is lacking, is subject to
different interpretations.

When science fails to present compelling evidence to all, the above principles are
interpreted differently, according to the differing values attributed to wildlife. For
'sustainable users', “sustainable use” means utilisation to the maximum degree until
scientific evidence can prove with certainty that the species exploited is being
threatened to an irreversible level. For 'protectionists' who attribute non-economic
and non-anthropocentric values to wildlife, the precautionary approach should
prevail where there is lack of evidence that the species is abundant. Although both
anthropocentric and ecocentric concerns are acknowledged in international legal
instruments, 'sustainable users' dismiss the protective approach as being 'emotional'

or 'irrational'.

The UK is 'protectionist’. It agrees with the CITES principle of combining the
sustainable use and precautionary principles, although its approach is in general more
precautionary. On the other hand, Japan belongs to the 'sustainable user' group, and
it does not take the precautionary approach in the field of CITES. The approaches
taken by the UK and Japan towards international wildlife law seem contradictory to
the cultural images mentioned at the beginning of this chapter,”® which portrayed
Japan as having 'ecological' cultural factors and the West as having 'exploitative'
attitudes toward nature. In the next chapters, the thesis examines UK and Japanese
CITES implementation and enforcement, in order to examine their internal
conservation approaches, and to ascertain the differences in these approaches. The
thesis then considers the difference in views and perceptions of nature and
conservation in a cultural context, trying to explain the contradiction between

23 proposals 4 and 5 for COP 12, at; http://www.cites.org/, visited on 20 Oct. 2002.

¥ See p. 1 of this chapter.
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cultural images and conservation realities, in order to see whether cultural factors
affect the approach to conservation.
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Chapter 2 CITES Implementation and Enforcement in the
UK

2.1. Introduction

This chapter examines the UK's CITES implementation and enforcement, in order to
ascertain its approach towards CITES and wildlife conservation in general. This
examination will be carried out by considering each successive piece of relevant
legislation, followed by discussions on the more practical aspects of enforcement.
The legislation primarily examined are the Endangered Species (Import and Export)
Act 1976, the European Council Regulation (EC) 3626/82.> the European Council
Regulation (EC) 338/97, > the Control of Trade in Endangered Species
(Import/Export) Regulations 1997 (COTES 1997)." and the Wildlife and Countryside
Act 1981.

This chapter initially examines the history of CITES implementation in the UK.
Discussions will be provided as to the difficulties and problems in enforcement under
each piece of legislation illustrated by some of the significant cases and how each of
these cases may have facilitated legislative change. The chapter then examines the
current primary CITES-implementing legislation, Council Regulation (EC) 338/97.
The chapter subsequently examines the general implementation and enforcement of
CITES at a national level under Regulation 338/97, the Customs and Excise
Management Act 1979.° COTES 1997, and the Wildlife and Countryside Act 1981.
In this part of the examination, practical aspects of enforcement mechanisms are
closely examined, considering how the relevant legislation is enforced by each
enforcement actor, as well as the inter-relationship between such actors.

2.2. Historical Background

The first CITES-implementing legislation in the UK was the Endangered Species Act
1976. The 1976 Act implemented CITES until 1982, when the European
Community created its own CITES-implementing Regulation 3626/82.7 The
Regulation became directly binding in all EC Member States. In order to provide for

" Endangered Species (Import/Export) Act 1976. For discussions, see 2.2.1,2.2.2 and 2.2.3.
21982 0.J. (L384) 1. For discussions, see 2.3.
31997 O.J. (L61) 40. For discussions, see 2.4.

* Control of Trade in Endangered Species (Enforcement) Regulations 1997, SI No. 1372. For discussions, see 2.7
and 2.8.

5 Wildlife and Countryside Act 1981. For discussions, see 2.6, 2.7 and 2.8.
® Customs and Excise Management Act 1979.

7 n2above. See2.3.
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internal enforcement measures for the Regulation within the UK, COTES 1985% was

enacted, thereby largely superseding the 1976 Act. Further, following the creation of
the single market, a new European Regulation, EC Regulation 338/97 replaced
Regulation 3636/82, for the more harmonious implementation of CITES. COTES
1985 were therefore repealed and re-enacted by COTES 1997. Regulation 338/97
and COTES 1997 are therefore the current legislation implementing CITES within
the UK.

2.2.1. The Endangered Species (Import and Export) Act 1976

The UK enacted the Endangered Species (Import and Export) Act 1976 in order to
ratify CITES.'® According to the Times, in 1976, Britain still imported many
products made of endangered species,'' and the Act was introduced to control
internal market.'” Significant points to be noted about the 1976 Act are that it
allowed private prosecutions and that its enforcement was therefore supported by
environmental organisations. This shows that the UK clearly considered CITES as a
conservation treaty rather than a trade-regulating treaty as stated in the objectives of
the 1976 Act"; “[It] is expedient to give effect in the United Kingdom to the
restrictions on international trade contained in the Convention and to make certain
other provisions in connection with the conservation of endangered animals and
plants”."*

During Parliamentary discussion, private prosecutions were strongly pressed for by
some members of Parliament, particularly those in the Lords. They recognised the
significance of the role played by environmental NGOs in the history of wildlife law
enforcement, such as the Royal Society for the Protection of Birds (hereafter RSPB),
which “had acted cautiously in this field - and almost entirely successfully™.'” It was
initially expected that HM Customs and Excise (hereafter Customs) would be the
sole enforcement body, as it is the governmental agency that enforces general trade
controls. The Government considered that private prosecutions under the 1976 Act

& Control of Trade in Endangered Species (Enforcement) Regulations 1985, SI No. 1155
’n 1 above.

"% UK ratification was one of the earliest amongst Parties to CITES, as shown in the Table in 3.2. The reason it
took the UK three years to ratify was because the UK was waiting to jointly ratify CITES with other EC Member
States, and for accession to the Convention by the UK commonwealth countries. When neither of the above
occurred, the UK joined alone. HC Deb vol 917 col 892 15 Oct. 1976. Prior to the enactment of the Endangered
Species Act, trade in CITES species was regulated by the Import, Export and Customs Powers (Defence) Act
1939.

"' These included; 112 jaguar skins, 159 leopard skins, 400,000 lizard skins of various kinds, 3,000 metres of boa
constrictor skin, 150 African elephant tusks, 262 elephant hair bracelets, 10 hippopotamus teeth, 316,000 peacock
feathers, etc. “DoE Publishes Report on CITES™, Times, 4 Oct. 1977.

12 As shown later. high street shops in London were selling fashion products made of endangered species. See
2.22.

3 It provides a contrast to the Japanese approach towards CITES during the 1980s. See 3.2.
“1n 1 above.

" n 10 above. See also; HL Deb vol 368 col 1254 16 Nov. 1976.




were not likely to work, and would disrupt the work of Customs.'® Nevertheless
private prosecution was ultimately provided for."”

The contents of the Act are as follows. It restricts the importation and exportation of
all species listed in Schedule 1 (animals) and 2 (plants). Schedule 3 contains parts
and derivatives of the specimens of the species prohibited from being traded. In
order to import or export the listed species, a license must be obtained. The license
is issued by the Secretary of State,'® but only after consultation with the appropriate
scientific authorities as required by CITES."

As the actual trade is regulated by trade control legislation, offences under the 1976
Act concern licenses issued by the Department of the Environment (hereafter DoE)
and internal regulations.”’ It is an offence to provide false information or documents
to obtain licenses, and a penalty is provided for this offence. A maximum sentence
of two years is included, as well as the possibility of a fine.”!

2.2.2. Enforcement under the Endangered Species Act

The enforcement of the 1976 Act was initiated by environmental organisations, and
therefore was marked by a relatively high-profile start. The first prosecution under
the 1976 Act was a private prosecution, brought by the environmental organisation,
Friends of the Earth (hereafter FoE) in 1978.% Although the influence that this case
had in terms of publicity and raising-awareness is significant, it also illustrates some
of the difficulties in the application of the Act.

The prosecution was brought against a shop called “Eatons Shell Shop™ in Soho,
London. A FoE employee found 15 tortoiseshells on sale at £20 each. Hawksbill
turtle eretmochelys imbricata, the sole source of commercial tortoiseshells, was
already endangered and listed in CITES Appendix I and the 1976 Act, and therefore
its possession and sale were prohibited under section 4(1) of the Act.”> The species
was also listed in the Red Data Book compiled by IUCN.** Responding to a phone

16 “Endangered Species Act”, Times, 16 Oct. 1976.

17 Some Members of Parliament considered compiling a list of NGOs which could take private prosecutions in
order to limit the ability to prosecute to recognised bodies. However, others considered that this was not feasible.
n 15 above.

"It also allows the Secretary of State to modify Schedules, which list protected species, ports of entry for live
animals. ss. 3, 5 and 6, n 1 above.

5. 1(2) and (3), n 1 above. Arts. III, IV and V, CITES.

% The fact that the Department of the Environment had become the primary department for the implementation of

the Act was considered vital and appreciated highly. n 15 above. For discussions of border controls, see 2.5.2.
215.1(6). n 1 above.
22 “FoE Fail in Case against Shop Selling Turtle Shells™, Sunday Times, 29 Oct. 1978.

B« aperson who sells, offers or exposes for sale, has in his possession [or transports] for the purpose of sale,
or displays to the public, . . . shall be guilty of an offence: . ... s. 4(1), n 1 above. Population in the Atlantic was
listed in 1975, and the one in the Pacific in 1977. See CITES official homepage at: http://www.cites.org/.

# “Government Makes Review of Import Controls Following Allegations of Loophole™, Times. 19 Apr. 1978.
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call from FoE reporting the incident, Customs seized the shells. The Customs
officers then had to consider whether the importation of the shells was illegal.”

The 1976 Act restricted the importation of “the shell, scales, if unworked or simply
prepared, the waste of shell and scales, and the flippers of any animal of the family
Cheloniidae (sea turtles)”.?® In this case, the shells were not fragmented and
therefore were complete, but polished. Customs officers chose to interpret the words
“unworked or simply prepared” to be inapplicable to those shells because they were
polished. Subsequently, the shells were returned to the shop. Being unsatisfied with
this result, FoE took on the prosecution in this case, as it considered that “the shop
was in possession of illegally imported hawksbill shells”, according to Sunday
Times.”” The prosecution failed, however. The magistrate shared the view of the

Customs officers and dismissed the summons.

FoE’s defeat dismayed many conservationists. FoE considered that this case could
establish the rule that “dealers can now bring into Britain as many turtle shells, rhino
horns, elephant and walrus tusks as they wish, by simply polishing them first”.%®
Clearly this was not the intention of the legislator, as the result of the case was also
regretted by Lord Wynne-Jones who piloted the 1976 Act in the House of Lords. He
explained the meaning of this rather vague phrase: “unworked or simply prepared” as
the attempt “to cover all products, which were evidently identifiable, and not as a
legal excuse for evading the absolutely clear intention of the Act”? The relevant
part of the 1976 Act was later amended as follows in 1982; “Anything made wholly
or partly from the bony shell, its covering scales and the claws, or any member of the
family Cheloniidae™. 0 With this amendment, hawksbill turtles eretmochelys

imbricata, along with other sea turtles, came to receive stricter protection.3 '

The second prosecution attempt became the first successful case under the
Endangered Species Act. On January 29, 1979, a prosecution was brought under the
1976 Act, again, by FOE.*>> The case involved three leopard skins which were on sale
at a shop in Oxford Street, London called “the House of Sears”. They were priced
at; £2,000, £1,500 and £750 respectively. Leopard panthera pardus was listed in
Appendix I of CITES and Schedule 1 of the 1976 Act. As a penalty, a fine of £550

3 “FoE Complains over Sale of Hawksbill Turtle Shells”, Sunday Times. 30 Apr. 1978.
% Para. 16, Sched. 3, n 1 above. Italicised by author.

" Sunday Times, n 25 above.

* Ibid.

¥ Ibid. It is now possible for the court to consider the Parliamentary debates as an aid to interpretation of the Act.
See: Pepper v Hart [1993] 1 All England Law Reports, 42.

30

Sea turtles. Sched. 3, n 1 above. Substituted by the Endangered Species (Import and Export) Act 1976
(Modification) Order 1982, SI 1982/1230.

3! For other types of turtles; “Anything made wholly or partly from the bony shell, its covering scales. if
unworked, simply prepared or polished, of any animal of the order 7Tetsudinata (turtles, tortoises and terrapins).”
Sched. 3. ibid.

32 “Leopard Skins for Sale Cost Shop £550 Fine™, Daily Telegraph. 29 Jan. 1979. 3.
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was imposed on the shop.33 However, considering the conservation threat posed to

this species and also the expected profits on the sale of the skins, the fine was far
from adequate.

In R. v Cooke,”* however, the sentence considered the implications of wildlife crimes
to a fuller extent. In this case both the 1976 Act and the Customs and Excise
Management Act 1979 were applied. The offender was charged with illegally
importing and exporting birds under the 1979 Act.”> Further, he was also charged
with the delivery of a fake document relating to the import of rare birds under the
Endangered Species Act.®® The offender was a dealer in exotic birds, and was

“regarded as of high repute in this particular connection”.’’

The result of this case indicates a higher awareness towards wildlife issues in the
UK. The offender received an prison sentence of three months, as the court took
notice of the fact that he abused his position as a CITES expert. The court upheld
the immediate custodial sentence imposed by Crown Court, and stated that the
sentence was “not only to deter this man . . . but to deter others in the future™>® It
also considered that the monetary value of the birds should be irrelevant to
seriousness of the offence.

The first two cases under the 1976 Act show the significance and the influence of the
role played by environmental organisations in implementing and enforcing CITES.
The involvement of such organisations is crucial in the implementation of
international wildlife law. As indicated by the first case example, a lack of
awareness or willingness to prosecute can be seen amongst non-environmental
authorities, such as Customs officers and magistrates, who, in this case, chose to
interpret the provisions of the Act narrowly. This problem of a lack of awareness or
willingness to prosecute still continues today in the UK.>” However, the involvement
of environmental organisations at the early stage of CITES implementing law
undoubtedly compensated against the limitations inherent in enforcing wildlife law.
This provides a contrast to the early stage of CITES implementation in Japan.*’

33 It was not clear under which offence the case was brought against. According to a telephone inquiry to FoE, it
keeps no record of its past prosecution initiatives. FoE, a telephone inquiry by author, Mar. 1999.

* R v Cooke [1980], available in LEXIS, UK library, Case file (Court of Appeal [Criminal Division]). No.
517/B1/80, 4 Sep. 1980.

35 Six charges for the import and one charge for the export. Ibid.
% Twenty four specimens required licences. Ibid.
7 Ibid.

* Ibid.

* See 2.7.6.

0 See 3.2.
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2.2.3. Amendment to the Endangered Species Act

The UK's problems in enforcing CITES largely related to products, rather than raw
materials.*' Parts and derivatives imported were of various types, and the regulation
of the internal movement of these various products proved complex. In order to
increase the effectiveness of enforcement, the Department of the Environment drew
up proposals to place more restrictions on trade in parts of endangered species in
1978.** The Endangered Species Act was subsequently amended by the Wildlife and
Countryside Act 1981, and the UK really started suppressing the internal demand for
products from endangered species.

The three major features of the amendment were as follows. First, new Schedules
were inserted to ensure the enforcement of the Act for conservation purposes. The
Wildlife and Countryside Act inserted Schedules 4 and 5 specifying animals and
plants, the sale of which are prohibited, regardless of whether they were imported
legally or illegally.”® This meant that specimens of listed species could no longer be
sold at all for commercial purposes within the UK. By placing a blanket ban on
those species, the legal difficulty of proving their illegal importation was
circumvented. Schedule 4, for instance, includes a significant number of species for
which a significant demand existed; primates, parrots, crocodiles, chelonians, bears,
leopards and wild cats.**

The second feature of the amendment was the licensing system for commercial
activities® such as sales.*® This also enhanced the effectiveness of enforcement, as
the burden of proof now fell upon those who carried out commercial activities. The
last feature of the amendment was the establishment of a power of entry for search.
This gave the Police stronger powers in enforcing the 1976 Act. Although the 1976
Act was largely superseded by EC Regulation 3626/82 and COTES 1985 soon after
this amendment, these changes to the internal control provisions remained in COTES
1985.

2.2.4. Legislative Change and Current Legislation

When EC Regulation 3626/82"7 was created, to take a harmonised approach towards
CITES within the European Community, a major legislative change in CITES

*! For instance, around 1981, there were continual protests against ‘high fashion’ products made from endangered
species. “FoE Protests High Fashion Products™, 7imes, 6 Jun. 1980. FoE circulated the list of products made
from endangered species. “FoE Circulates the List of Endangered Species Products™, Times, 13 Sep. 1980.

“2“DoE Seeks More Protection for Threatened Species by Restricting Trade™, Times, 26 Oct. 1978.
“ Scheds. 4 and 5. n 1 above.
M Sched. 4, n 1 above.

* What is constituted by ‘commercial activities™ itself needed legal definition by case law. See Partridge v
Crittenden in 2.7.4.

5. 4(1). n 1 above. Other subsections amended or inserted by Wildlife and Countryside Act 1981 are:s. 1(3A)
and (3B), s. 1(9)-(11), s. 3(dd), and other subsections relevant to such amendment or insertion.

7
71 2 above.
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implementation in the UK occurred. This is because European Regulations are
directly binding within the UK. As the Regulation provided the legal basis for trade
control, as well as for the control of internal movement of the protected species, the

Endangered Species Act was largely superseded.48 Instead, COTES 1985* was
created, to provide enforcement measures for the Regulation.”

Fifteen years after its establishment, Regulation 3626/82 was replaced by Regulation
338/97.°' This was because of the 1993 establishment of the common market in the
European Union (EU). CITES control within the EU was going to become more
difficult, as once specimens were within the EU, there would be no internal border
control. Therefore tighter controls at the EU's external borders became considered to
be vital. Furthermore, the common market was also going to require a more
harmonised application of the Regulation throughout the EU.’?  With this
background, Regulation 338/97 replaced the former European Regulation.

Accordingly, within the UK, COTES 1997 was created to implement Regulation
338/97, replacing COTES 1985. COTES 1997 provides enforcement measures,
including penalties and forfeiture measures. COTES 1997 also provides various
enforcement measures for internal control. As for commercial activities, Regulation
8 of COTES provides a penalty if such activities take place without valid permits or
certificates acquired in accordance with Regulation 338/97.>> Although possession is
not prohibited unless specimens are kept for sale, under COTES, the burden of proof
falls on the person who keeps the protected species.”® Other measures include
powers of entry for the Police and Wildlife Inspectors,’ seizure by the Police,”® and
a forfeiture order by court.’’

* For discussions of Regulation 3626/82, see 2.3.
“ 1 8 above.

% For an example case, see R. v Canning in 2.7.4.
*! For discussions, see 2.4.

2 The fear was expressed that some Member States might have to downgrade their measures that might be
stricter than the Regulation. “Nature Conservation: New Legislation On Trade In Wild Fauna And Flora™,
European Environment, 26 Nov. 1991, available in LEXIS European Library, EC News file.

% Reg. 8. n 4 above. Article 8 of the Regulation lays down conditions for commercial activities, and Article 10
requires certificates to be issued for such activities. Arts. 8 and 10, n 3 above. See 2.4.7.

54 : : : .
For discussions on internal controls in Japan, see 3.4.2.

 Reg. 9, n 4 above. Discussions on Wildlife Inspectors are provided in 2.6. For a practical case example, see R
v Marylebone Magistrates Court and another, ex parte Amdrell Limited (t/a “Get Stuffed”) and others [1998],
available in LEXIS, UK library, Case file, 148 NLJ 1230, CO/185/98. Also see: Times 17 Sep. 1998. A search
warrant was sought under Regulation 9(1) of the 1997 Regulations. and the conditions required for a warrant to
be granted were discussed.

% Reg. 10, ibid. For discussions on seizure, confiscation and forfeiture measures in Japan, see 3.4.1.4 and
3.4.2.5.

T Reg. 11, ibid. See Hashwani v Letherby (acting for the Customs & Excise Commissioners)[1997], available in
LEXIS, UK library, Case file. Forfeiture was ordered although the offender was outside the country.
Enforcement under COTES 1997 is discussed in 2.7, 2.8 and 2.9. For discussions on seizure. confiscation and
forfeiture measures in Japan, see 3.4.1.4 and 3.4.2.5.
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In addition to the above legislation that directly implements CITES, the Wildlife and
Countryside Act 1981 also plays a part in protecting endangered species within the
UK, whilst complementing CITES implementation. Although the 1981 Act is
primarily concerned with national conservation of native species, it also encompasses
CITES-related issues, and compliments CITES enforcement, particularly where birds
are concerned. The protection of endangered species provided by the Wildlife and
Countryside Act 1981 encompasses; (1) any native wild bird, some of which receive
stricter protection in comparison to the rest;’® (2) wild mammals and plants which are
listed in the Schedules of the Act.”” Commercial activities including sale of the
protected species is prohibited, and the 1981 Act gives a stricter protection to certain
species of birds than required by COTES, prohibiting the possession of unregistered
birds, and therefore many CITES-listed species also enjoy this protection.60 The Act
provides for fines and a custodial sentence.”’

2.3. Regulation (EC) 3626/82

2.3.1. Background

The EU occupies one third of the world market for wildlife products.”® The EU is
also the largest single market for wild birds.”> The Community is not a party to
CITES in its own right, due to the delayed ratification of the Gaborone Amendment,
which allows its accession.®® However, in the hope of taking a united approach
towards CITES, the EU implemented CITES® after 1984 by Council Regulation
(EEC) 3626/82% The following paragraphs provide discussions on the EU
implementation of CITES,®” in order ascertain whether the EU gives stricter
protection to endangered species than required by CITES. The section will conclude
that it does.

8.1, n 5 above. Any person convicted of an offence involving birds specified in Schedule 1 is liable to special
penalty.

85,9 to 13, ibid.
% Birds listed in Schedule 4 must be registered and ringed. See discussions on 2.7.4.
! For discussions on enforcement under the 1981 Act, see 2.7 and 2.8.

2 The world's trade in wildlife is estimated to be worth approximately US $ 50 billion a year, excluding timber
and all fisheries products. In 1996, one quarter of all trade was found to be illegal. “EU Adopts Tightening of
Wild Species Trade Rules”, The Reuters European Community Report, 9 Dec. 1996, available in LEXIS
European Library, EC News file.

% See for instance; UNDP, UNEP, World Bank and World Resources Institute, World Resources 2000-2001 :
People and Ecosystems: The Fraying Web of Life (Washington, D.C.: World Resources Institute, 2002) 250-251.
Spain and Portugal are the biggest bird importers. See; “Parrot Smugglers Find Spain a Soft Touch™, Reuters
World Service, 16 Dec. 1994. Between 1988 and 1991 the EU was the number one importer of live parrots and
alligator, caiman and crocodile skins. “WWF Criticises EU Over Trade in Endangered Species™, The Reuters
European Community Report, 8 Sep. 1994, available in LEXIS European Library, EC News file.

% Article XXI of CITES was amended accordingly at the 4" COP, in Gaborone, Botswana.
119 above.
%12 above.

%7 For the overall picture of CITES enforcement in the UK. see 2.5.
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2.3.2. Summary of Regulation 3626/82

Burns and Mosedale consider that the implementation of Regulation 3626/82 in the
EU was unsatisfactory.”® Mosedale describes the Regulation as “not so much to
implement CITES but to ensure the implementation causes the minimum disruption
to internal trade™.®” The EU was criticized at the 8" COP of CITES, in March 1992,
for poor implementation of CITES. Resolution 8.2 urged the EU to take appropriate
measures for improvement.”’ In its text, Regulation 3626/82 generally corellates
with CITES provisions, providing for more detailed or stricter measures in parts, as

shown below.

The species protected were listed in Annexes C(1) and C(2). Annex C(1) included
all Appendix I species, and also numerous Appendix I species.”’ Trade in those
species required both import and export permits, and trade for commercial purposes
is prohibited, as required by CITES for Appendix I species.”” Annex C(2) included
the rest of the Appendix Il species, and Appendix 111 species. Trade in species listed
in this Annex also required an import permit, although trade for commercial purposes
was not prohibited.”” This meant that species listed in CITES Appendix 111 also
enjoyed the same level of protection as was given to those in Appendix II. Despite
the stricter protection than required by CITES, however, the listings in the
Regulation's Annexes “[were] marked by a certain level of arbitrariness™, according
to Burns and Mosedale.”* This, they point out, was due to the absence of any
procedure for Annex amendment.”

2.3.3. Limitations of Regulation 3626/82

The most significant factor in considering the limitations of Regulation 3626/82 was
the creation of the single market. Tighter controls at the EU's external borders were
going to be necessary, a point also stressed by the CITES Secretariat.”® Particularly
problematic were cases where the importation of specimens took place at a point of
entry in a Member State that was not the final destination for the consignment. The
specimen could enter the EU without sufficient control since the Member State at the

% W.C. Burns and C.T.D. Mosedale, 'European Implementation of CITES and the Proposal for a Council
Regulation(EC) on the Protection of Species of Wild Fauna and Flora', (1997) IX The Georgetown International
Environmental Law Review 2, 389.

% T, Mosedale, 'EU Draft Regulation on CITES', (1996) 5 Review of European Community & International
Environmental Law 4, 345.

" Res. 8.2, n 19 above. See also E. Fleming, TRAFFIC Europe, 'Interim Report of EU Wildlife Trade Control',
Reuters European Community Report, 9 Sep. 1994, available in LEXIS European Library, EC News file.

" Art. 3(1). n 2 above.

7 Art. 10(a), ibid.

¥ Requires an import permit. Art. 3(2), ibid. There were approximately 700 species listed in this Annex.
™ Burns and Mosedale, n 68 above, 404-403.

™ This problem was dealt with by Regulation 338/97. which contains objective listing criteria. See 2.4.6.

" Doc. 9. 23, n 19 above.
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point of entry usually left the responsibility for enforcement to the Member State of
destination, which in turn assumed controls had been undertaken by the Member
State at the point of entry. After 1993, enforcement efforts by Member States were
criticised as “[having] not kept pace with the development of the market™.”’

The establishment of the single market was also going to require a more harmonised
application of CITES implementation and enforcement. In EC Commission v
France, the French Government was taken to the European Court of Justice for
wrongly issuing an import permit for Bolivian wild cat fur skins.”® The Court upheld
the claim by the European Commission that the French Government failed to fulfil
its obligations under Article 10(1)(b) of the Regulation, which provided that an
import permit should not be issued unless it was clear that the capture or collection of
the specimen in the wild would not have a detrimental effect on the conservation of
the species.”’” The Commission, to support this claim, referred to CITES Resolution
5.2, which recommended that Parties did not import specimens from Bolivia until the
Bolivian Government had demonstrated that it had adopted all the measures which
applied CITES.*® The implication of this case was that the EU Member States were
required to have a standard way of managing trade control.

Another point that was considered to be a limitation of the Regulation relates to the
EU Member States' failure to issue permits and documents in accordance with
provisions of the Regulation. Many of them issued permits without verifying the
necessary details, and therefore were criticised by the CITES Secretariat.®' Abusive
use of permits was also criticised.®> As permits were valid throughout the EU,
multiple applications were known to be made using the same permit.*’ This was due
to the lack of coordination and communication between Member States, the
European Commission and the CITES Secretariat.**

The last point to be noted as a limitation of the Regulation was that the scope of
species it protected was considered too small.¥® Further, amendments to Annexes
required the Council's approval, which was a lengthy process, and therefore Annexes
did not necessarily include species newly added to CITES Appendices. These
limitations imposed a “serious impact on the EC’s ability to protect threatened

7”7 Flemming, n 70 above.

8 EC Commission v France [1990] European Court Reports 1 4337.
™ Art. 10(1)(b), n 2 above.

%0 Res. 5.2, n 19 above.

¥ Doc. 9.23, ibid. See Burns and Mosedale, n 68 above, 408-412.
¥ Ibid.

8 The multiple use of permits occurred when the permit only covered some of the specimens to be imported, as
otherwise it was kept or invalidated by Member States.

¥ This point was dealt with by Regulation 338/97. See 2.4.9 and 2.4.12.

% Art. 9, n 2 above. For the scope of species covered by Regulation 338/97. see 2.4.6.
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species not covered by CITES.” This criticism was based upon the fact that the EU
was a major consumer of wildlife products, as Article XIV of CITES allows Parties
to take stricter domestic measures."’ Pointing to the financial and human resources
available within the EU, TRAFFIC, the wildlife trade monitoring network, a
programme of the WWF and IUCN, criticised the EU as follows;

Unlike many developing areas of the world, the EU should have
ample financial resources and human expertise available to bring
about greatly improved regulation of its wildlife trade, given the
political commitment to do so. The EU as a wealthy consumer
must acknowledge that its demand drives the trade, having direct
impact on certain species by causing their removal from the wild.
Conservation initiatives are hindered in developing countries,
which supply most of the wildlife in trade to the global
marketplace, when consumer countries fail to support wildlife
management and trade monitoring efforts.*®

With the view that developed states should provide for stricter enforcement to
compensate for the lack of it on the side of the developing states, as mentioned
above, Regulation 338/97 was created, with the expectation that it would be “among
the strictest in the world” in limiting trade in endangered species.”

2.4. Regulation 338/97

On 1 June 1997, the long-waited Council Regulation (EC) 338/97” came into force.
Regulation 338/97 places the species to be protected into four different Annexes’'
and each group of species receives levels of protection corresponding to their status.
As in the former Regulation, protection is achieved using trade control measures.”
The Regulation also prohibits commercial activities involving the protected
species.93 The new features of the Regulation include harmonised implementation
and enforcement of CITES, a wider scope of protected species, mandatory sanctions

and improved scientific aspects for decision-making.” The following paragraphs

8 European Environment, n 52 above.
7 Art. XIV, n 19 above.
% 1 86 above.

8 «Council Adopts Regulation on Trade in Endangered Species™, European Report, 11 Dec.1996. available in
LEXIS European Library, EC News file.

% 1 3 above.

o' Art. 3. ibid.

2 Arts. 4 and 5, ibid.
* Art. 8. ibid.

% “EU Ministers Agree Strong New Moves To Control Wildlife Trade™, Reuter European Community Report, 10
Dec. 1996, available in LEXIS European Library, EC News file. Other features include; improved flexibility,
transparency and co-ordination of controls at all levels and new bodies established at the EU level.
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will examine how the Regulation came into existence, and what their implications

may be in terms of European implementation of CITES.

2.4.1. Initial Proposal

Facing the limitations of Regulation 3626/82, an independent study was carried out
and completed in 1988 in preparation for the new Regulation.” Following this
study, the Commission made a proposal for a new Council Regulation in 1991.%
The proposal “has taken account of current nature conservation techniques, trade
control mechanisms, trade patterns and technical and scientific knowledge”’ that
were gained from past experience. The EC Commissioner for Environment
described the proposed measures as representing “the most advanced and progressive
wildlife trade legislation in the world.”® The Commission's proposal was therefore
conservation-orientated, including in its Annexes non-CITES species such as those
protected by other European conservation legislation.g’9

2.4.2. EU Discussions of Regulation 338/97

In drafting the Regulation, the primary subject of heated debate was the criteria
governing the inclusion of protected species, particularly non-CITES species. Views
differed within different sections of the EU as to whether CITES implementation was
to be conservation- or trade-orientated. The Economic and Social Committee
(hereafter ESC) described the proposal as “ambitious and highly technical”.'™ The
ESC considered that “the major objectives of the Regulation” were “the uniform
application of commercial legislation and the avoidance of different interpretation of
CITES in the Member States™.'”' The ESC therefore expressed reservations about
the inclusion of non-CITES species, the restriction of possession, and the provision
for sanctions.

First, regarding the inclusion of non-CITES species, the ESC considered it
inappropriate to group the species actually threatened together with other species.
Therefore it asked for listing criteria to be established. Furthermore, it suggested that
a separate Annex should be formed to include “harvested” species, in order to protect

% “The Commission Proposes Comprehensive Legislation on the Possession and Trade in Wild Fauna and Flora™,
RAPID, 13 Nov. 1991, available in LEXIS European Library, EC News file.

%1992 O.J. (C26) 1, COM (91) 448.
7 n 95 above.
% Ibid.

99 s . e - o -
I'he Commission also included power to amend the Annexes, as well as restriction on the possession of
p

specimens, infringement details and sanctions and the application of uniform principles. “The Legislative
Observatory: Identification of Procedure™, official website of European Parliament at;
http://www.europarl.eu.int/scripts/enviewproc.idc?lang=2&id=3459, visited on 10 Dec. 1998.

1901992 0.J. (C223) 19-22.
" 1bid. 20.
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legitimate trade in “[pest]” species or “game” species. 102 Secondly the ESC
considered that the Regulation should only be concerned with trade, and therefore
opposed the restriction on possession.'” Finally, concerning sanctions, the ESC
stated; “the Commission should encourage Member States to impose sanctions
appropriate to the infringement according to scales and criteria®, although
acknowledging that “for the Commission to include details of penalties” would be “a
major innovation in Community law”.'"

The European Parliament's response was more conservation-orientated. Following
the ESC’s Opinion, 108 amendments were adopted by the Committee on the
Environment, Public Health and Consumer Protection,'” the Parliamentary body
which scrutinises environmental legislative proposals. Although the Commission
was not willing to accept some amendments, including those regarding sanctions,'*
the Parliament, after its first Reading, amended the text by taking further the

7 The Parliament

Commission’s approach of including non-CITES species.
included all non-CITES species protected by other Community legislation in Annex
A, in which the strictest protection is given, whereas the Commission placed some in
Annex B.'” The Parliament also provided for detailed penalties for convictions for
infringement, '® as well as detailed communicative obligations between the

Commission and the Member States.

The amendments made by the Parliament were partly accepted by the Commission in
its Amendment to the Initial Proposal in January 1994."'° The dispute over the
criteria governing the inclusion of species became the main reason for the delay of
the new Regulation. Finally, the environmental ministers of the Council decided to
reduce the number of protected species, by not listing species covered by other
Community legislation. The compromise was described as follows;

Since [1994], negotiations on the Regulation have bogged down
on the issue of the content of the Annexes. Now, for the first
time in two years, the dossier seems to have reached cruising
speed. . . . With the abandonment of the rather utopian goal of
protecting all known species, the scope of application of the
Regulation would be limited to the species covered by the

192 Ihid, 22.
193 Ibid.
194 1bid, 21.

1% «“Decision of Committee Responsible™, n 99 above.

1% <21/06/93-Council/Commission Statement in Plenary™, n 99 above.

171993 0.J. (C194) 292-293.

1% Annex E was deleted in this amended text.

19 penalty provisions are included in Article 26(2) of Regulation 338/97. Provisions concerning confiscation and

trade restriction are provided in Article 26 (2)(a). Arts. 26(2) and (2)(a), n 3 above.
91994 0.J. (C131). COM (93) 599.
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Convention and to a list of priority species now being drawn up.
Relief is apparent at the Commission, as the French Presidency’s
proposals can only “improve the situation, given the current state

of affairs™.'"!

2

In the end, “[objective]” criteria were established for the appropriate inclusion of
species to be protected by the Regulation.''> The Council considered that “the
‘Birds’ and ‘Habitats’ directives'" [were] sufficient™ to protect the European species
at that stage.''* It therefore concentrated on the species in danger of being threatened
by trade.’ "> Further compromise was the reduction of the species included in Annex
A. Initially, in the Council’s Common Position, almost all species listed in Annex
C(1) of the former Regulation, to which the highest protection was given, were
included in Annex A. However, some species were subsequently moved to Annex B
and therefore came to receive less strict protection.

Despite certain points of compromise, the Council's approach towards the Regulation
remained the same; “[The] main purpose of the Regulation is the protection of
species - regulating trade therein being only a means to that end”.''® Therefore, the
legal basis of the Treaty of the European Community for the Regulation changed
from Articles 100a and 113, which are concerned with the internal market and
common commercial policy, to Article 130s(1), which is concerned with the
environment.'"”’

The compromise made by the Council as to the number of protected species was
criticized by some members of the European Parliament; The German Member, Mrs
Undine von Blottniz, commented; “This proposal marks a turning point in the policy
for protecting threatened species of fauna and flora. The principles of precaution and

lasting development have quite simply been cast overboard™.'"®

" «wildlife Protection: Progress on Endangered Species Regulation”, European Environment, 9 May 1995,
available in LEXIS European Library, EC News file.

112.%27/02/96-Common Position™, n 99 above.
'3 Council Directive 79/409/EEC. O.J. (L103) 1 (1979). Council Directive 92/43/EEC. 0.J. (L206) 7 (1992).

"% «Schengen of Endangered Species™, Agence Europe, 28 Jun. 1995, available in LEXIS European Library, EC
News file. However, the species protected both by CITES and the Birds and Habitats Directives were placed in
Annex A (I11(2)(x)), although the species covered by other Community legislation are no longer automatically
listed in Annex A. (I1I(2)(ii)). “Statement of the Council’s Reasons™, 1996 O.J. (C196) 125-129.

51 112 above.

" Ibid.

"7 However, it is now customary to give both the old and new numbers. 1996 0.J. (C17) 430. “26/02/96

Council Activities™, n 99 above.

"% She stated that about 510 kinds of mammals and birds, almost all birds of prey and owls as well as 110 kinds
of orchid, might be traded. “Undine von Blottnits Invites Parliament to Reject New CITES Regulation Approved
on the Whole by Environment Committee with Several Amendments™, Agence Europe, 14 Sep. 1994, available in
LEXIS European Library, EC News file. For the practical implications of this relaxation, see the case mentioned
in2.9.1.
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The Parliament accepted the Council's Common Position in its second Reading on 18

September 1996, subject to several amendments such as those concerning animal
welfare.'"” The Parliament called for better protection of live bird species, as well as
for providing appropriate accommodation for live specimens by the Scientific
Authority, for their well-being. Provisions concerning animal welfare are one of the
features of the new Regulation, making it “of great interest” to animal welfarists and
environmentalists.'*’

After the long process of drafting, the final Regulation still kept the following major
features included in the initial proposal; (1) the harmonised application of the
Regulation throughout the EU; (2) protection of species not covered by CITES; (3)
stricter controls on the import of a much greater number of species; (4) transparency
and coordination of inspection at all levels; (5) mandatory sanctions; (6) the
establishment of new bodies at EU level. The following paragraphs will discuss the
general mechanisms of the Regulation and various points to be noted in considering
the Regulation's implications on European CITES implementation.

2.4.3. General Mechanism

At the national level, EU Member States are required to establish a Management
Authority and Scientific Authority by Article 13 of Regulation 338/97, and this is a
requirement of CITES itself. *'  These authorities are responsible for the
management side of the implementation and enforcement of CITES. The Regulation
also requires the Member States to designate customs authorities to carry out the
enforcement of trade controls.'** Such authorities are required to have sufficient and
adequately trained staff.

At the EU level, three bodies were established for the coordinated implementation of
the Regulation; the Scientific Review Group (hereafter SRG), the Committee and the
Enforcement Group.'> The SRG plays an important role not only in the listing of
the species but also in the issue of permits by individual Member States. It examines
scientific matters relating to the application of the Regulation and gives opinions to
individual Scientific Authorities of Member States. Scientific Authorities are not
obliged to, but normally do, follow the opinions of the SRG. The Committee,

1918/09/96 EP Vote 2nd Reading™, n 99 above.

2% The environment committee also adopted an amendment which foresees the possibility of sanctions “if the
standards for caring for live specimens during transport and quarantine are not complied with™. *03/09/96
Decision of the Committee Responsible™, n 99 above. A Protocol on Animal Welfare has been appended to the
Treaty of the European Community in 1999. For discussions, see; T. Camm and D. Bowles, 'Animal Welfare and
the Treaty of Rome: A Legal Analysis of the Protocol on Animal Welfare and Welfare Standards in the European
Union' (2000) 12 Journal of Envionmental Law 2. 197-205. For discussions of animal welfare provisions in the
Regulation, see 2.4.10.

121 Art. 13, n 3 above. Art. IX. n 19 above.
122 Art. 12, ibid.
12 Arts. 17 and 18, ibid.




consisting of representatives of Management Authorities of Member States, assists
the Commission in implementation and enforcement. The Enforcement Group
examines technical matters relating to enforcement. It consists of representatives of
authorities of Member States that are responsible for monitoring compliance with the
Regulations.  These bodies work closely with the Commission, which plays an
important role in implementing the Regulation. The obligations for communication
between the Commission and Member States are provided by Article 15 of the

124
Regulation.

With regard to enforcement, the Regulation requires the Member States to monitor

125 In addition

compliance, and any matter may be investigated by the Commission.
to such measures, the Regulation requires the Member States take appropriate
measures against breaches of the provisions '*° though the effectiveness of
enforcement depends upon the individual Member States as legal and administrative

systems may differ between them.

2.4.4. Objectives

Regulation 338/97 recognises the significance of CITES as a conservation treaty in
its Preamble;

.. . the purpose of the Convention is to protect endangered species
of fauna and flora through controls on international trade in

. . 127
specimens of those species;

... in order to improve the protection of species of wild fauna and
flora which are threatened by trade or likely to be so threatened,
Regulation (EEC) No 3626/82 must be replaced. . . .'**

In addition, it also emphasises the incorporation of past experience, the influence of

the single market, and scientific knowledge acquired.'” The Regulation goes

“peyond CITES in a number of respects”."*"

124 Art. 15, ibid.
125 Art. 14, ibid.
126 Art. 16, ibid.
127 preamble (1), ibid.
128 preamble (2), ibid.
129 preamble (2), ibid.

9 EC, “The Differences Between EU and CITES Provisions in a Nutshell”, at
http://europa.eu.int/comm/environment/cites/, visited on 10 Aug. 2002.
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2.4.5. Scope of Specimens

EC Regulation 338/97 provides for a broader scope of specimens than CITES.
Article 2 of the EC Regulation defines the scope of 'specimen' as; (1) any animal or
plant, whether alive or dead, of the species listed in Annexes A to D; (2) any part or
derivative thereof, unless specifically exempted. Article 2(t) gives the following
definition;

any animal or plant, whether alive or dead, of the species listed in
Annexes A to D, any part or derivative thereof, whether or not
contained in other goods, as well as any other goods which appear
from an accompanying document, the packaging or a mark or
label, or from any other circumstances, to be or to contain parts or
derivatives of animals or plants of those species, unless such parts
or derivatives are specifically exempted from the provisions of
this Regulation or from the provisions relating to the Annex in
which the species concerned is listed by means of an indication to
that effect in the Annexes concerned."”’

The Regulation's definition, which remained the same as that in the former
Regulation, is reflected in CITES Resolution 9.6. As the CITES text merely defines
parts and derivatives as “any readily recognisable part or derivatives”, CITES
recommended Parties interpret this as it was stated in the former Regulation.]32
Resolution 9.6 was subsequently adopted in order to provide for stricter definitions
as are provided in both Regulations 3626/82 and 338/97.'* This is because the loose
definition set down in the CITES text provides a loophole which may be taken
advantage by Parties, including Japan as shown in Chapter 3."** Furthermore, CITES
does not include parts or derivatives of Appendix III animals and plants and
Appendix II plants, except for those that are specified. Compared to this, there is no
doubt that the definition given in the Regulation provides a stronger basis for
enforcement.

2.4.6. Scope of Species

The Regulation encompasses a wider range of species than required by CITES, and it
confers stricter protection by placing many species listed in Appendix Il of CITES in
Annex A, which provides for the strictest protection (see Table below). The most
significant point to be noted when comparing the Regulation with CITES, is that the
former takes a precautionary approach, by protecting species which may be affected,

U Art. 2(t), n 3 above.

132 At the 4™ and 5™ CITES COPs, the recommendation to interpret the text in the way seen in the former
Regulation were made.

133 Art. I(b), ibid.
134 See 3.4.2.2.
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as well as those already endangered or threatened. It also takes into consideration the
regional and ecological aspects of conservation, actively protecting European

species. Article 3(5) of the Regulation requires the Member States to feed the

European approach into CITES.'®

Annex Species Included
Annex A All CITES Appendix I species

Some CITES Appendix I and III species, for which the EU has
adopted stricter domestic measures.

Some non-CITES species
Annex B ~ All other CITES Appendix II species
Some CITES Appendix I1I species

Some non-CITES species

Annex C All other CITES Appendix 111 species
Annex D Some CITES Appendix Il species for which the EU holds a
reservation

Some non-CITES species

Table 1: CITES species included in Annexes A to D of Regulation 338/97

Annex A includes all the species listed in Appendix I of CITES, except those for
which the Member States have entered reservations. The CITES criteria for the
species to be listed in this Appendix are that they are “threatened with extinction”
and “are or may be affected by trade”.'’® The Regulation includes any species
deemed to be threatened with extinction or so rare that any level of trade would
imperil the survival of the species.’”’ The species in a genus where most of the
species are listed in Annex A, or those whose subspecies are listed in Annex A are

also included.'®

Additionally, although it is not specifically included in the criteria, Annex A also
contains many species indigenous to the EU that are included in CITES Appendices
I1 and I1I only. These provisions are consistent with the level of protection extended
to the Birds Directive and/or the Habitats Directive.'® Therefore, the inclusion of
species already covered by Community legislation is partly realised.

135 «“Where the conservation status of species covered by this Regulation warrants their inclusion in one of the

Appendices to the Convention, the Member States shall contribute to the necessary amendments.” Art. 3(5), n 3
above.

3¢ Art. 1I(1), n 19 above.
B7 Art. 3(1)(b)(i), n 3 above.
138 Art. 3(1)(b)(ii), ibid.

139 Annex A, n 3 above. Council Directive 79/409/EEC, n 113 above. Council Directive 92/43/EEC, n 113
above.
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Annex B contains many more species than CITES, too. First, it contains the species
listed in Appendix Il and Appendix I for which the Member States have entered
reservations.'* Secondly it also contains any species that may be threatened by
international trade in individual countries or whose role in particular ecosystems may
be threatened."*' Thirdly, it also includes species whose introduction may threaten
the species indigenous to the Community.'** Fourthly, species whose appearance is
similar to the species listed in Annexes A or B may be listed in Annex B." The
second and third criteria illustrate the Regulation's ecological concerns. The CITES
definition of 'species' to be included in Appendix Il is; “not necessarily now
threatened with extinction but may become so”,'** although Article 1I1(2)(b) of
CITES allows a species to be included in Appendix II if its inclusion may bring

about the effective control of trade in Appendix II species.

Annex C contains the species listed in Appendix Il of CITES and the species listed
in Appendix 11 for which the Member States have entered reservations.'*> The last
Annex, Annex D, is the monitoring category and it may enter species not listed in
any other Annex which are imported into the Community in such numbers as to
require control. It also includes the species listed in Appendix Il of CITES for

which reservations have been entered by the Member States.'*®

The listing criteria provided in the Regulation is “a tangible application of the
precautionary principle”, according to Burns and Mosedale.'” CITES does not
include species in Appendix | until they are actually threatened in principle.
However, for vulnerable species, a sudden commencement in trade in them may
threaten their existence before appropriate measures can be taken by the international
community. The Regulation's precautionary approach has taken into consideration
the fact that the EU is a major wildlife consumer state, and can provide effective
measures for conserving vulnerable species in the anticipation of actual trade.
Further, the application of the precautionary principle by the Regulation is endorsed
by scientific acknowledgement of the complexity of the environment. The
consideration for ecosystems, indigenous species, and so-called look-alike species is
an indication of ecological awareness.

140 Art. 3(2)(a) and (b), n 3 above.
41 Art. 3(2)(c). ibid.

2 Art. 3(2)(d). ibid.

3 Art. 3(2)(c)(ii). ibid.

" Art. 11(2)(a), n 19 above.

15 Art. 3(3), n 3 above.

6 Art. 3(4), ibid.

"“"Burns and Mosedale, n 68 above, 417. The European Commission issued a communication on the
precautionary principle; European Commission, “Communication from the Commission on the Precautionary
Principle™ (2000) COM 1.
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2.4.7. Import Control and Internal Control

Trade control under Regulation 338/97 is operated by a permit system, as required by
CITES. Permits and certificates issued by importing Member States, are valid
throughout the European Community."*® Conditions and requirements imposed by
the issuing authority of the importing state may be included in them.'* Expiry dates
for permits and certificates are set out by the Commission,'*” as the previous lack of
such details caused illegal use of the permits and certificates."”' Conditions vary
according to the Annex in which the species are included, with Annex A species
having the strictest conditions.

Annex A

According to Article I11 of CITES, an import permit for Appendix I species is only to
be granted when;

(a) a Scientific Authority of the State of import has advised that
the import will be for purposes which are not detrimental to
the survival of the species involved;

(b) a Scientific Authority of the State of import is satisfied that the
proposed recipient of a living specimen is suitably equipped to
house and care for it;

(c) a Management Authority of the State of import is satisfied that
the specimen is not to be used for primarily commercial
purposes.' >
The Regulation sets out conditions for granting an import permit for Annex A
species that are generally in line with CITES, although some provide for stricter
protection for species. The conditions are the same for Annex B species, except for

"> There are mainly

the condition concerning the commercial purposes of the trade.
two points to be noted with regard to import regulation of Annex A; non-commercial
aspect and a protective approach based on conservation and animal welfare

objectives.

First of all, provision (c) of CITES can be found in its entirety in provision (d) of the
Regulation. Indeed both for CITES and the Regulation, the most distinctive feature
which separates the species in this category from the rest of the protected species is

18 Art. 11(1). n 3 above.

7 Art. 11(3), ibid.

0 Art. 11(5), ibid.

5! This point was mentioned during the discussion on Regulation 3626/82. See 2.3.3.
"2 Art. 111(3), n 19 above.

¥ See the following discussions on the import control for Annex B species.
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that they cannot be imported for commercial purposes. There are, however,
exceptions, as provided by CITES, although the Regulation defines “non-commercial
purposes” as “all purposes the non-commercial aspects of which do not clearly
predominate”. ™ It further specifies such non-commercial purposes to be; the
advancement of science or essential biomedical purposes;'>> breeding or propagation
and research or education for the preservation or conservation of the species.'*® For
scientific or biomedical purposes, it ensures that the specimen to be used must prove
to be the only suitable one and that there are no suitable specimens born and bred in
captivity. ”’ In contrast, Article VII(6) of CITES states that trade restrictions
required by Articles I1I, VI and V do not apply to the “non-commercial loan,
donation or exchange between scientists or scientific institutions registered by a
Management Authority of their state . . .”.">*

Secondly, some of the conditions of Regulation 338/97 are more protective and
precautionary than required by CITES. First, the principle seen in provision (a) of
CITES as shown above can be found in the Article 4(1)(a) of the Regulation, which
states;

the competent scientific authority, after considering any opinion
by SRG, has advised that the introduction into the Community;

would not have a harmful effect on the conservation status of the
species or on the extent of the territory occupied by the relevant
population of the species.'”

The Regulation's criteria are more specific, taking a precautionary approach, whilst
CITES merely warns against the effect on “survival” of the species.

Article 4(1)(e) also ensures that conservation objectives are not compromised. It
requires that the Management Authority has to be satisfied that “there are no other
factors relating to the conservation of the species which militate against issuance of
the import permit”.160 In order to make decisions based upon science, and also for
the uniformed approach to be taken within EU, both Management and Scientific
Authorities of the Member States have to consult with the SRG with regard to

conditions required for an import permit.'®’

154 Art. 2(m), n 3 above. Art. Il (3)(c), n 19 above.
15 Art. 8(e). ibid.
156 Art. 8(f) and (g). ibid.

57 Art. 8(e). ibid. However, the Regulation allows room for purposes other than those specified above, providing
they are not detrimental to the survival of the species concerned. Art. 4(a)(ii), ibid.

% Art. VII(6), n 19 above.
159 Art. 4(1)(a)(i). n 3 above.
10 Art. 4(1)(e). ibid.

181 See 2.4.3 and discussions on Annex B later.
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Thirdly, Article 4(1)(c) of the Regulation also incorporates the animal welfare
principle seen in provision (b) of CITES. It states;

the competent scientific authority is satisfied that the intended
accommodation for a live specimen at the place of destination is

adequately equipped to conserve and care for it properly.'®?

The word “conserve” is used instead of “house”, implying that specialist
conservation care is required.

The Regulation also requires the Member States to control their internal market.
Article 8 prohibits commercial activities within the EU concerning the species
included in Annex A as follows;

The purchase, offer to purchase, acquisition for commercial
purposes, display to the public for commercial purposes, display
to the public for commercial purposes, use for commercial gain
and sale, keeping for sale, offering for sale or transporting for sale
of specimens of the species listed in Annex A shall be
prohibited.”'®?

Although possession is not prohibited, unless it is for sale, certificates must be issued
for the above commercial activities, and the Regulation provides a penalty if such

' Although previously these

activities take place without valid certificates.
certificates were required for every transaction of Annex A specimens, this rule has
recently been relaxed, allowing the certificates to ‘travel’ with specimens. (This
applies only to specimens that can be marked uniquely.)'® The prohibition on
commercial activities also applies to the species in Annex B, unless the specimen is
proven to have been acquired or imported legally.]é’6 The Member States are also
allowed to independently prohibit the holding of live animals of species listed in
Annex A at their discretion.'®” The Commission also has the power to define general

derogations from the prohibition on commercial activities.'*®

Annex B

The conditions required for an import permit to be issued are the exactly same as
those for Annex A species, except that the requirement for non-commercial purposes

12 Art. 4(1)(c), ibid.

' Art. 8(1), n 3 above.

1% Arts. 10 and 8, ibid. See above discussions on COTES in 2.2.4.
15 Art. 32(2) Regulation 1808/2001. 2001 O.J. (L250) 1

16 Art. 8(5), ibid.

'7 Art. 8(2), ibid.

1% Art. 8(4). ibid.



does not apply to these species.'® This means that the import of Annex B species
also requires import permit, which is the most significant difference from CITES
Appendix Il species, which only require a certificate. Strict conditions as examined
above are applied in considering issuance of the import permit for Annex B species.
This means that in practice, the EU may restrict trade in species that are allowed to
be traded under CITES."” Scientific Authorities are required to take a precautionary
approach in determining such conditions and must take into account “the current or

anticipated level of trade™."”’

There are slight derogations in the wording from that of Annex A species. For

55172

instance, a Scientific Authority should be “of the opinion instead of having to
give advice as required for the import of Annex A species, and the appropriateness of
the accommodation may be proved by “the applicant” himself by documentary
evidence.'” Confiscated specimens of the species included in Annex B (to D) may

be sold by the competent authorities of the Member States.'”*
Annex C

In order to introduce Annex C species into the Community, the applicant must
provide an export permit, re-export permit or certificate of origin,'”> which is also the
document CITES requires for trade in Appendix 111 species.'”® Whether a permit or
certificate is required depends upon whether the exporting or re-exporting state has
listed that species in Appendix III of CITES. If it has, a permit is required and
otherwise, a certificate is required. The applicant must also provide import

177

notification. However, this is a self-completed notification, and therefore no

condition is required by the responsible authorities.
Annex D

The introduction of Annex D species into the Community only requires the
presentation of import notification.'”® Such notification is intended to monitor the
importation of the species so that appropriate action can be taken quickly if required.
If the necessity is seen, species in this category may be upgraded to other categories
which accord stronger protection to the species.

19 Art. 4, ibid.

10 For further discussions, see 2.4.8.

7V Art. 4(2)(a). ibid. Italicised by author.
2 Art. 4(2)(a). ibid.

'3 Art. 4(2)(b). ibid.

'™ Art. 8(6). ibid.

175 Art. 4(3), ibid.

178 Art. V(3). n 19 above.

77 Art. 4(3). n 3 above.

178 Art. 4(4), ibid.



Annex Import Permitted When

Annex A e Scientific Authority has advised that the import would not have a
harmful effect on the conservation status of species ot its habitat.

The specimen was obtained in accordance with the legislation.

Scientific Authority is satisfied that the living specimen will be
adequately conserved and cared for.

e Management Authority is satisfied that the specimen is not to be
used for primarily commercial purposes.

Annex B e Scientific Authority has advised that the import would not have a
harmful effect on the conservation status of species ot its habitat.
e The specimen was obtained in accordance with the legislation.
e Scientific Authority is satisfied that living specimen will be
adequately conserved and cared for.
Annex C e Export permit is provided.
Annex D e Import notification is provided.

Table 2: Import conditions required by Regulation 338/97

Some specimens are exempt from the requirements for import permits. CITES also
provides for these exemptions in Article VII. Under Regulation 338/97, such
specimens are previously legally introduced specimens which are being re-
introduced'”® and worked (processed) specimens acquired more than 50 years ago.'so
CITES specifies that the specimen must be one acquired before the provisions of
CITES applied to it."*" This CITES definition has caused a debate between Parties
over its ambiguity]82 whereas the Regulation's limit of 50 years provides a more
specific basis for enforcement.

2.4.8. EU Import Restrictions

On the whole, import into the EU is controlled more strictly than required by CITES.
Import control is a significant part of European trade regulation, not only because
the EU is a major wildlife consumer, but also because of the single market. The

179 Art. 4(5)(a), ibid.
180 Art. 4(5)(b). ibid.
81 Art. VII(2), n 19 above.

82 See D. S. Favre, International Trade in Endangered Species, A Guide to CITES (London: Martinus Nijhoff
Publishers, 1989).
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establishment of the single market has made internal control more difficult,'®* and
therefore the Regulation is especially concerned with stricter trade control at the

EU’s external border.'®*

Import restrictions into the EU also have a significant influence internationally.
Article 4(6) of the Regulation gives the power to the Commission to establish import
restrictions into the Community, providing that certain conditions are not met. Such
conditions relate to; a potential effect of the import on Annexes A and B; the import
of live specimens of Annex B species which are vulnerable to transportation or
captivity; the import of live specimens whose introduction into the natural
environment imposes an ecological threat to indigenous species within the
Community.'® If the Commission is not satisfied with conditions relating to these,
then a unilateral ban on imports is imposed, until it is satisfied that the situation
involving the conditions in question has improved. The Commission, however, is
obliged to consult with the countries of origin and the SRG before taking such action.
This means that the quotas are set on a country-by-country basis, where trade is
allowed.

Restrictions can be general or applied to species from a specific country of origin.
For instance, between 1991 and 1995, the import of any species from Indonesia was
banned, due to the facts that many of the Indonesian species were endemic and
represented the total world population of the species, and control of their capture and
trade was inadequate.'86
Unilateral import restrictions have been provided for since the former Regulation.
The species subject to this measure were CITES Appendix Il species, included in
Annex C2 of Regulation 3626/82, and therefore the measure was commonly referred
to as the “C2 system”.'""” The C2 system served as a model for the Significant Trade
Review Process adopted by all CITES parties during the 8" COP."™ With the
introduction of Regulation 338/97, the number of species subject to a possible ban

183

D.M. Ong, 'The Convention On International Trade In Endangered Species (CITES, 1973): Implications of
Recent Developments In International And EC Environmental Law’, (1998) 10 Journal of Environmental Law 2,
306.

18 See 2.4.8.

185 Art. 4(6)(a)-(d). n 3 above. The Commission publishes a list of such restrictions in the Official Journal of the
European Communities. Art. 4(6), n 3 above.

"% G. Valaoras, Monitoring of Wildlife Trade in the European Union: Assessing the Effectiveness of EU CITES
Import Policies (Brussels: TRAFFIC Europe, 1998), 9. For criticisms on such “unilateral™ action, see: J.M.
Hutton, 'Who Knows Best? Controversy over Unilateral Stricter Domestic Measures' in J. Hutton and B. Dickson
(ed), Endangered Species: Threatened Convention (London: Earthscan, 2000), 57-66.

187 Valaoras, ibid. In 1992. the Commission contracted WWF Belgium to develop and maintain a database.

%8 However, the CITES's process is “much slower and more bureaucratic than the C2 system™. Ibid.
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increased by over 19,200 ™ because a ban could be imposed on species in any Annex

under Regulation 338/97.'"

A unilateral ban on imports may provide an effective conservation measure.
According to Valaoras, the “capability to impose stricter regulations on the part of
the EU, as a single economic entity, has proven effective in improving the
management of trade for certain species”.lg] This is premised upon the view that
developed countries have the financial and human resources to impose stricter
enforcement. '’ Valaoras adds, however, that utilising stricter controls is best
achieved where there is a “sound scientific basis for subsequent decisions™ supported
by in situ field studies. 193

In the case of EU import restrictions, it is up to the EU, not range states, to determine
whether a “sound scientific basis” exists for a particular species. Therefore,
unsurprisingly, such unilateral measures may be “unpopular” amongst range
states.'”® For those who advocate sustainable use, trade should be encouraged to
provide for the costs of conservation, and they are critical of unilateral measures
taken by the EU or the US. It may also be seen as an infringement of sovereign
national rights. Furthermore it creates conflict with the World Trade Organisation
(WTO). In 1996, the CITES Environment Report noted such concerns. However,
the EU's import restrictions are still considered to be more “consultative” than US

measures. oo

2.4.9. Export Control

The conditions required by the Regulation for an export or re-export permit to be
issued generally correspond with those of CITES.'”® The conditions required for the
export of species included in Annex A are;

(1) the scientific authority has advised that the capture or
collection of the specimens of their export will not have a harmful
effect on the conservation status or habitats of the speciesm;

1% Ibid.

% For analysis of the EU import ban system, also see UNEP and WCMC, “Effectiveness of Past EC Stricter
Measures on Wildlife Imports: a Preparatory Methodological Study on the Assessment of EC Import Bans™,
(2001), a report, at; http://europa.cu.int/comm/environment/cites/studies/stricter_measures_weme_study.pdf,
visited on 7 Jan. 2002.

%! valaoras, n 186 above, 48.

"2 This point was mentioned earlier. See 2.3.3.
1% Valaoras, n 186 above, 48.

' Hutton, n 186 above, 58.

"% Ibid, 59 Swanson considers that the EU’s unilateral approach undermines the national sovereignty of range

states. T. Swanson, 'Developing CITES: Making the Convention Work for All of the Parties' in Hutton and
Dickson, n 186 above, 146-148.

19 Arts. 111(2).(4), IV(2).(5). and V(2).(4). n 19 above.
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(2) the applicant provides documentary evidence that the
198,

specimens have been obtained in accordance with law ™;

(3) the management authority is satisfied that any live specimens
will be so prepared and shipped as to minimise the risk of injury,
damage to health or cruel treatment, that specimens will not be
used for commercial purposes, and that an import permit has been
. 199

issued "7;

(4) the management authority of the Member State is satisfied that
there are no other factors relating to the conservation of the

species which militate against issuance of the export permit.””’

The above requirements apply to species in other Annexes, except for the
requirement for non-commercial purposes, which does not apply to species listed in
Annexes B and C, and the requirement for an import permit, which does not apply to
Annex C.

Re-exportation of specimens requires conditions (3) and (4) to be met for exportation
as described above, and the applicant must provide documentary evidence that the
specimens were introduced into the Community in accordance with the relevant
legislation.

Although the conditions under the Regulation generally correspond to CITES
provisions, the Regulation has several original provisions. One such provision
requires that where the specimens are introduced under an import permit issued by
another EU Member State, the Management Authority of the re-exporting state must
consult with the Management Authority of that state to confirm the validity of the
1 This is expected to contribute to the control of movement of
specimens within the Community. 22 Another example is that the Scientific
Authority monitors the issuing of export permits of Annex B species and gives
advice to the Management Authority for suitable measures to be taken when they

documents.

determine that the export of such species should be limited for conservation
reasons.”” The Management Authority, having received such advice, then has to
inform the Commission, which then may recommend restrictions on exports of the

97 Art. 5(2)(a). n 3 above.
1% Art. 5(2)(b). ibid.

19 Art. 5(2)(c), ibid.

20 Art. 5(2)(d). ibid.

20 Art. 5(5). ibid.

202

Problems relating to free movement within the Community were mentioned earlier. See 2.3.3.

203 Art. 7(a). n 3 above.
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d.

species concerne This provision denotes that the Regulation allows a swift

response to any sign of deterioration in the species status.

Both provisions are based upon the borderless nature of the Community, where
communication between EU Member States is easier in comparison with
communication between other sovereign states. To ensure this, there is a provision
requiring communication in the case where an application for import or export is
rejected.”””> When a Member State has rejected an application, it has to inform the
Commission which then informs other member States of the rejection. This may
provide a warning to other Member States. Thus communication is actively utilised
by this Regulation and indeed, Article 15 is devoted to “communication of
information” between the Commission and the Member States, and the CITES
Secretariat and the Commission in order to ensure the uniform implementation and

enforcement of the Regulation.206

2.4.10. Animal Welfare Provisions

As well as providing for strict conservation measures, Regulation 338/97 also lays
down a number of provisions relating to the welfare of individual animals, and
therefore prohibits EU Member States from issuing permits if certain welfare
conditions are not met. Species listed in Annexes A and B cannot be imported unless
the scientific authorities of the Member States are satisfied that the intended
accommodation for a live specimen is “adequately equipped to conserve and care for
it properly”.207 Similarly as a condition for an export permit for species in Annexes
A to C, the Regulation requires the management authority to ensure that a live
specimen will be prepared and shipped so as to “minimize the risk of injury, damage
to health or cruel treatment”.*"®

The aforementioned provisions ensuring the welfare of individual animals are also
required by CITES, which “contains many provisions intended to ensure the welfare
of species introduced into international trade™, according to Bowman.””” The welfare
conditions required by Regulation 338/97 as described above are also found in the
Convention's Articles 111 to V, which lay out conditions for a trade permit.zIO In fact,

under CITES, as well as Regulation 338/97, the requirement of a welfare aspect is a

204 Art. 7(b), ibid.

25 Art. 6, ibid.

2% Art. 15, ibid.

27 Art. 4(1)(c) and (2)(b). ibid.
% Art. 5(2)(c) and (4). ibid.

29 M. Bowman, 'Conflict or Compatibility? The Trade, Conservation and Animal Welfare Dimensions of

CITES' (1998) 1 Journal of International Wildlife Law and Policy 1, 9. For more details on European animal
welfare legislation, see: D. B. Wilkins, Animal Welfare in Europe; European Legislation and Concerns (London:
Kluwer Law International Ltd., 1997).

210 Arts. 11(2)(c) and (4)(b), IV(2)(c), (5)(b) and (6)(b). and V(2)(b), n 19 above.
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significant factor in the issue of export permits, as it is one of the three conditions
required for issuance, with the other two being “conservation” and “domestic

legality”, according to Bowman.”''

Further, to ensure the welfare of animals during transport, the Regulation's Article 9
lays down the conditions required for the movement of live specimens into, from or
within the European Community.2|2 It requires live specimens to “be prepared,
moved and cared for in a manner such as to minimise the risk of injury, damage to
health or cruel treatment and in the case of animals, in conformity with Community
legislation on the protection of animals during transport”.m3 CITES also recognises
the importance of ensuring the welfare of animals during transport. CITES adopted
its own guidelines in 1980, with regard to the conditions required for the transport
and preparation of live specimel1s.2]4 In addition as the International Air Transport
Association (hereafter IATA) contended, which has its own regulations concerning
welfare conditions for preparation and shipment, Resolution 10.21 now
acknowledges that IATA's Live Animal Regulations (hereafter LAR) are adequate
and therefore should be incorporated into domestic legislation.215

However, provisions concerning the welfare of individual animals may often be
lacking in the CITES-implementing legislation of other countries. Indeed, animal
welfare concern is one of the main features of the legislation adopted by the EU. The
EU has adopted several pieces of legislation that promote animal welfare and it
therefore requires a higher standard from other countries in trading with the EU
Member States.”'® Regulation 3254/91 prohibits the use of the leghold traps in the
EC and attempted to prevent the import of furs from other countries if they failed to
meet the EU's satisfaction.”’” Similarly, Regulation 348/81 prohibits the import of
cetacean products into the EC, including species not covered by the IWC. It was
“introduced primarily to alleviate public concern for the methods used to hunt and
kill whales”.>'® Particular concern for cetacean species is also found in Regulation
338/97. In importing these species, the Regulation requires the management
authority to be satisfied that “any live specimen will be so prepared and shipped as to

minimise the risk of injury, damage to health or cruel treatment”.>"”  According to

2" Bowman, n 209 above, 21.

212 Art. 9. n 3 above.

213 Art. 9(4), ibid. The European legislation regulating the transport of animals is Council Directive 91/628/EEC.
214 For detailed discussions, see Bowman n 209 above.

25 The original Resolution was Resolution 9.23. which was repealed by Resolution 10.21. Res. 10.21, n 19
above.

218 For detailed discussions on the compatibility of the EU's welfare legislation with the regulations of the WTO,

see S. Harrop and D. Bowles, 'Wildlife Management, the Multilateral Trade Regime, Morals and the Welfare of
Animals' (1998) 1 Journal of International Wildlife Law and Policy 1, 64-94.

27 Arts. 2 and 3(1). 1991 O.J. (L 308) 1. The EU did not implement the ban, as the Commission feared conflict
with the WTO. See ibid, 74-78.

28 1bid, 79.

219 Art. 4(1)(f), n 3 above. Under CITES, it is only a requirement for an export permit.
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Harrop and Bowles, “the EC enacts stricter legislation to protect cetaceans than is

’ It is an interesting point to be
221

99 22

required by the relevant international conventions™.
noted in considering the EU's approach towards protection of cetacean species.

Although showing particular concern for cetacean species may give rise to the
question of consistency in the EU's approach towards its welfare policy, ensuring the
welfare of individual animals plays a role in contributing to species conservation.
Bowman states; “Given that the specimen is by definition a representative of an
endangered species, the fate of each individual becomes a matter of enhanced
concern, and so the conservation and welfare objectives of the Convention can be
seen to complement each other with particular force in this context”.**> On the other
hand, the stricter standard set by the EU concerning welfare provisions may also
induce a conflict with range states and the WTO, particularly due to the import

o 5 . 29%
restriction mechanism in use.

2.4.11. Derogations

Derogations from the provisions concerning trade controls are provided in Article 7
of the Regulation. Such derogations are basically the same as the exemptions made
by CITES, as provided for in Article VII. The first is where specimens of the species
listed in Annex A are born and bred in captivity or are artificially propagated. Such
specimens will be treated as Annex B species.”** Plant species which are artificially
propagated may be exempted from import and export controls.”*® This derogation
corresponds with Article VII(4) of CITES.”® However, the Regulation does not
allow the commercial use of Annex A species even if they were born and bred in
captivity or artificially propagated.”?’ Other derogations mostly corresponds with
CITES provisions.”®

20 Harrop and Bowles, n 216 above, 79.

2! One of the main arguments against whaling is its cruelty. This point was mentioned earlier. See 1.7 and 1.8.
Resolution 11.4 of CITES concerns; “Conservation of cetaceans, trade in cetacean specimens and the relationship
with the IWC™, Res. 11.4, n 19 above.

22 Bowman. n 209 above, 26.

3 The import ban on furs under Regulation 3254/91 failed for the fear of conflict with the WTO. Similarly, the
ban on the marketing of cosmetics products tested on animals under Directive 93/35/EEC was withdrawn for the
same reason.

24 Art. 7(1)(a). n 3 above.

225

25 Art. 7(1)(b). ibid.
26 Art. VII(4), n 19 above.

227

Arts. 7(1)(a) and 8. n 3 above. For instance, this makes it illegal to buy primates as a pet, whereas primates
were found on sale in Japan. See 3.4.3.1.

228

7 Art. 7, ibid.
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2.4.12. Enforcement

As stated in Article VIII (1) of CITES, which requires Parties to take appropriate
measures to enforce the Convention including the imposition of penalties and the
confiscation of specimens,” the Regulation also requires Member States to take
appropriate sanctions. It specifically lays out thirteen activities subject to sanction in
Article 16.7° Such “infringements” include import or export with a false or invalid
permit or certificate, making a false declaration to obtain a permit or certificate, not
properly preparing live specimens so as to minimise the risk of injury, etc., misuse of
specimens of species listed in Annex A, breach of prohibition of commercial
activities, etc.?!

The measures to impose sanctions against breach are to be “appropriate to the nature
and gravity of the infringement and shall include provisions relating to the seizure
and, where appropriate, confiscation of specimens”.”*> The non-inclusion of detailed
penalties in Regulation 338/97 was considered to be undermining, as some Member
States are known to lack efficient legislation.”>> The imposition of a penalty
therefore varies according to the relevant national legislation of Member States, and

234 - .
The provisions regarding

in case of the UK, it includes imprisonment and fines.
confiscation are newly included by Regulation 338/97, and this inclusion
corresponds with CITES Resolution 9.9.>*° The confiscated specimens are entrusted
to a competent authority which transfers or disposes of the specimens.236 In the case
of live specimens, they may be returned to the state of export.”>” These provisions

correspond with Article VIII of CITES.?®

The Regulation also provides measures to assist in effective and coordinated
enforcement by Member States. Monitoring and investigation, based upon
communication between the Member States and the Commission, assisted by the
Enforcement Group,” is required by Article 14.2*° The competent authorities of the
Member States are required to monitor compliance with the Regulation. They are

2% Art. VIII(1), n 19 above.

B0 Art. 16(1), n 3 above.

21 Art. 16(1). ibid.

P2 Art. 16(2). ibid.

3 Burns and Mosedale. n 68 above.

54 For penalties provided in the UK. see 2.5.2.6 and 2.7.6.

23 Resolution 9.9 urged Parties to provide for measures of seizure and confiscation of specimens exported in
violation of the Convention. Res. 9.9, n 19 above.

B8 The authority has to consult with the Scientific Authority of that State. Art. 16(3)(a). n 3 above.

57 This may be carried out at the expense of the convicted person. Art. 16(3)(b). In case of the live specimens of

Appendix B or C, the competent authority may refuse to accept the shipment and require the carrier to return the
specimen to its place of departure. Art. 16(4), ibid.

% Art. VIII(4). n 19 above.
39 Art. 14(3). n 3 above.
20 Art. 14, ibid.
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further required to inform the Commission and where necessary, the CITES
Secretariat, of any steps taken against non-compliance.”' Also, the Commission
reserves the right to indicate matters to the Member States if it considers that the
investigation of such matters is necessary. In such cases, the Member States need to
inform the Commission and where necessary, the CITES Secretariat, of the outcome

of any subsequent investigation.**?

2.4.13. Case Study: Illegal Import Via Austria into the UK

Perhaps the most difficult problem faced by the EU is related to the free movement
of goods within the EU. This problem is illustrated in R. v Sissen (Henry
Thomas),”* a case concerning the illegal import of parrots via Austria to the UK.
The defendant was convicted under the Customs and Excise Management Act 1979,
the UK trade control law and sentenced to the imprisonment of two and a half
years.”** He appealed against the conviction, and contended that Article 5(1) of
Regulation 3626/82 and Article 4(1) of Regulation 338/97 did not have direct effect
in the UK. He submitted in the alternative that if those provisions had direct effect in
the UK, they were only applicable to the introduction at the point of entry, which was
not in the UK but in Austria. His defence was, therefore, that he had not committed

an offence within the UK.

The appeal was dismissed on the following three grounds. Firstly, it was expressly
provided for by EC Treaty Article 189 and now by Article 249, that Council
regulations were directly applicable within Member States. Secondly, for the
purposes of section 170 of the Customs and Excise Management Act, both of the
European Regulations were “enactments™ containing restrictions within the scope of
the Act.” Thirdly, the 1979 Act applied where restrictions were evaded in any
country within the EU. Therefore, the point of entry did not matter.

The grounds for the dismissal of the appeal have significant implications for future
similar cases. Enforcement powers vary amongst the EU Member States, and it is
important for domestic enforcement legislation to be applicable, regardless of the
point of entry, as penalties are provided for by domestic legislation, not Regulation
338/97. This case was taken to court as the result of a strong enforcement initiative
taken by the UK. In Operation Palate, several enforcement actors including HM
Customs and Excise, carried out a raid on the defendant's premises and found

21 Art. 14(1), ibid.
22 Art. 14(2). ibid.

3 R v Sissen (Henry Thomas) [2001] Criminal Law Report 232. Also see; J. Lowther, D. Cook and M. Roberts,
*Crime and Punishment in the Wildlife Trade™, a report commissioned by WWF and TRAFFIC (May 2002), at;
http://www.wwf-org.uk/filelibrary/pdf/crime_and_punishment, visited on 20 Oct. 2002.

244 . . . . C <
For discussions on enforcement under this legislation, see 2.5.2.

5 Gee 2.5.2.1.
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illegally-imported parrots.” The search warrants were obtained under the Customs

and Excise Management Act 1979.

2.4.14. Conclusion

One of the most distinctive aspects of the Regulation, when compared to CITES, is
that the Regulation takes a protective approach toward conservation. As it has set its
main objectives to be the conservation of species and considers that trade control is a
means to that end, Regulation 338/97 provides for a number of precautionary
measures. Such measures are particularly apparent in its species listings. The
Regulation's Annexes include a number of species which are not included in CITES
but are deemed to have the potential to be threatened by trade or to adversely affect
native species. The Regulation also imposes stricter trade controls on many CITES
Appendix II species, by requiring an import permit. In this sense, the Regulation
does go further than CITES.

Also, compared to the former Regulation, Regulation 338/97 provides the
mechanisms required for a much more objective and harmonised implementation of
CITES. The establishment of the SRG enabled a mechanism under which the EU
Member States could make decisions based upon scientific opinions from it, and
harmonise the application of such decisions within the EC. Various obligations
relating to communications between the Member States, the Commission and the
Secretariat, are also an improvement.

However, some derogation from the former Regulation is also found. Whereas the
former Regulation required an import permit for all the protected species, the new
Regulation does not require an import permit for Annex C species. This relaxation
was incorporated in order to simplify the control procedures, and means that trade in
the species listed on Appendix III of CITES is primarily controlled by the exporting
country. The general lack of financial and human resources on the side of range
states was previously mentioned.?*” Therefore as these states are in charge of
monitoring exports, without the need for an import permit, the EU's ability to provide
stricter trade controls within the Member States is undermined.

On the whole, however, Regulation 338/97 provides for stricter trade control than
provided by CITES and Regulation 3626/82. This has, as mentioned in the previous
paragraph, provided a significant implication about the general effectiveness of
CITES considering the financial and human resources and capacity available to the
EU. As the previous paragraphs have examined, Regulation 338/97 requires the EU
to take full responsibility in determining the conservation and welfare status of the
specimens to be traded. Although conflicts with range states and the WTO are

#6'S. Wallder, “Operation Palate: Sissens Case™ (presentation given at 12" Annual Police Wildlife Liaison
Officers' Conference, Portishead. Nr Bristol, 6-8 Oct. 2000).
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See 2.3.3.




expected, this approach by the EU is an endorsement of the precautionary principle
and a reflection of the tighter control required for the single market. The next section
examines how the Regulation is enforced in the UK.

2.5. UK Implementation and Enforcement Mechanisms

This section will discuss how CITES is implemented and enforced in the UK. After
introducing the overall picture of CITES-implementing mechanisms, the section
examines how each statutory and non-statutory agency implements or enforces
CITES. The section examines: border control by Customs; the internal management
of CITES-related issues by DEFRA; the role played by the Police and other non-
statutory organisations in enforcing CITES. The section examines the network
system between those authorities facilitated by the partnership initiated by DEFRA,
as well as individual mechanisms of enforcement actors.

2.5.1. Overview

CITES requires Parties to establish Management and Scientific Authorities for the
implementation of the Convention.”* The Management Authority issues trade
permits. The Scientific Authority gives advice on the conservation status of the
relevant species to the Management Authority, which then decides whether such
permits should be granted.249 In the UK, the Management Authority for CITES
implementation is DEFRA. DEFRA is also the primary authority within the UK
which is responsible for issues relating to wildlife conservation. It acts as a liaison
#% The Scientific Authority in the UK for animals is the

I and for plants it is the Royal Botanic

point for relevant agencies.
Joint Nature Conservation Committee
Gardens, Kew. They are both independent bodies.

The main actors who enforce Regulation 338/97 are HM Customs and Excise and the
Police. Customs are responsible for direct trade offences, whereas the Police enforce
the provisions related to internal movement, as well as to direct trade offences. The
legal basis of enforcement for Customs is the Customs and Excise Management Act
1979, and for the Police it is COTES 1997 or the Wildlife and Countryside Act 1981.
DEFRA also contribute to enforcement, by providing wildlife inspectors who assist
the above enforcement actors. Apart from the aforementioned statutory authorities,
non-statutory organisations also take part in CITES enforcement and make a
significant contribution to the protection of endangered species. Organisations such

28 Art. VIV, n 19 above. Also see 2.4.3.
29 Arts. 111, IV and V, ibid.
20 Qee discussions on the Global Wildlife Division in 2.6.

! The Joint Nature Conservation Committee ( JNCC) is the forum through which the Countryside Council for
Wales. English Nature and Scottish Natural Heritage deliver their statutory responsibilities to the Government.
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as RSPB or the Royal Society for the Prevention of Cruelty to Animals (hereafter
RSPCA) may carry out their own investigations and prosecutions.””

In the UK, there is a network between all the agencies mentioned above. Partnership
for Action against Wildlife Crime (hereafter PAW), initiated and managed by
DEFRA, liases and assists the enforcement actors. It organises an annual conference
for police officers specialising in wildlife crime, and provides opportunities for other
enforcement actors to exchange information and build networks. It is also
developing many programmes to facilitate the enforcement of wildlife crimes,
including CITES-related crimes.

2.5.2. Border Control by Customs

The following paragraphs will discuss the mechanisms of the UK's border control.*”?

First, the role of Customs, the enforcement actor for border control, will be
examined. The examination centres around the role played by a specialist team
dealing with CITES-related trade. The paragraphs will consider the flow of
enforcement procedures such as inspection, seizure and prosecution. Lastly the
initiative taken by Customs to improve its species identification ability is introduced.

2.5.2.1. Legislation

The legal basis of CITES enforcement by Customs is the Customs and Excise
Management Act 1979.2* The Act creates an offence of exporting, shipping, or
bringing to any place in the UK goods prohibited or restricted by other
enactments,255 which, in the case of CITES enforcement, is Regulation 338/97. To
enforce this Act, Customs check whether relevant permits and certificates are valid,
which includes the identification of species. The 1979 act also allows for the seizure
and detention of goods liable to forfeiture by the Police”® and also grants Customs
officers the power to search any premises.””’ Offences under the 1979 Act are
prosecuted by Customs.

2.5.2.2. Internal Structure

Dealing with wildlife crime requires specialist resources. Also, as Customs are not
an environmental authority, issues related to wildlife are not necessarily a high
priority, which means initiatives are limited. Therefore, in 1992, due to the growing

2 The RSPB now concentrates on investigation, rather than prosecution.

3 Based upon an interview with a Customs officer specialising in CITES matters. Christian Ashwell, CITES
Team, HM Customs and Excise, interview by author, Heathrow, 22 Jun. 1999.

34 1 6 above.

3 g5, 68(1)(a) and (b), and 170(1) and (2), ibid.
65139, ibid.

75,161, ibid.
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trend in illicit wildlife trade, a small team of three anti-smuggling officers, was
established as the CITES Team, based at Heathrow airport.258 The number of staff
has currently been increased to eight.”>” The Team is primarily responsible for:
inspection, gathering and disseminating information with regard to CITES
enforcement, and liasing with other Customs officers and enforcement agencies.”® It
also carries out various training, presentation, and awareness raising activities.>®"'
The Team's responsibility covers all London airports.

Therefore, CITES enforcement in the UK centres around the CITES Team, which is
supported by other Customs officers, especially Customs Wildlife Endangered
Species Officers (hereafter CWEQO). CWEOs assist the CITES Team, by providing
relevant information. They are placed at 14 outfield zones, known as 'Collections’,
and concentrate on gathering and exchanging information. Through CWEOs, the
CITES Team liase with other Customs officers in the country, who provide
information to or seek advice from the Team in dealing with the inspection of
wildlife specimens.

The Team also liases with other wildlife enforcement agencies in the UK, primarily
the Police and DEFRA. 1t is in regular contact, particularly with DEFRA,-whenever
necessary to ensure the validity of permits, whilst conducting inspections. With
regard to non-statutory agencies, the WWF and TRAFFIC are the primary agencies
the Team works closely with. These organisations provide specialist help and
information to the Team. Liaison between agencies is facilitated by PAW. 2

Liasing with the Customs departments of other countries is also very important in
enforcing CITES. For example, when the CITES Team at Heathrow suspects a
potential offence may have been committed in another country, it contacts the
International Liaison Department of Customs Headquarters. The Department then
contacts the Customs department of that country, after which the CITES Team will
be in direct contact with them. There is a World Customs Organisation in Brussels,
but normally the relevant Customs department abroad is contacted first.

2.5.2.3. Inspections

The CITES Team carries out inspections in response to intelligence gathered against
suspects. Shipments worthy of inspection may be selected after examining the data
available. Such intelligence may be built up over the years from other parts of the
world or within the UK, or it may be import and export data indicating that some

258 A1l o COTTEC T

39 CITES Team, “HM Customs & Excise: CITES Team™ in CITES Secretariat, CITES World, Official Newsletter
of the Parties, vol. 9 Dec. 1998, 5.

20 Ibid. Also see: J. Holden. By Hook or by Crook (Bedfordshire: RSPB, 1998) 36-37.
U CITES Team, ibid. 5
2 See the beginning of 2.5.1. For discussions on PAW, see 2.7.
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individuals are trading endangered species frequently and/or in vast quantities. In the
latter case, there may be a chance that the trade involves invalid permits.
Alternatively, the Team may decide to carry out inspections when they consider that
shipments in certain flights are likely to contain illegal specimens; for instance, if
flights are coming from African countries on weekends during the hunting season,
when there is a possibility that hunting trophies may be being illegally imported into
the country.

A set of documents accompanying the goods, which include CITES permits, is
available at any time for CITES Team officers to examine, in order to select
shipments to be inspected, or to ensure that the declaration matches the contents of
the shipments. Information also comes from other Customs officers who may warn
the CITES Team that potential offences may be committed. In such cases, the
CITES Team officers are called on for an inspection. The following paragraphs
describe one example of how the Team conducts inspections, and the process
between the discovery of the offence and prosecution.

2.5.2.4. Inspection, Seizure and Confiscation: Example

The CITES Team officers are empowered to seize specimens under the 1979 Act if
they are not satisfied with the trade documents they are presented with. The power
of seizure in CITES enforcement is particularly useful, when expertise for species
identification is necessary, as Customs officers do not have such expertise.
Identification of the species is carried out by the Animal Reception Centre® at
Heathrow Airport for animals and birds, the Royal Botanic Gardens Kew for plants,
and Natural History Museum for parts and derivatives. Therefore, inspection by
Customs officers involves checking the documents to ensure that the conditions
provided in the trade documents are valid. When officers are not satisfied, they can

seize the relevant specimens before getting expert help for identification purposes.

On 22 June 1999, when the author carried out the interview with the CITES Team,
two officers from the Team conducted an inspection of a shipment which came from
South Africa, to be imported into the UK. A set of documents indicated that the
shipment contained a rhino skull and a crocodile skull. However, the documents
included only an export permit for the rhino skull. There was no import permit for
the rhino skull, and neither an import or export permit existed for the crocodile skull.
These species are both listed on Annex A of Regulation 338/97 and therefore require
both import and export permits.*®*

The Team's officers made their way to the shelf where the shipment was placed,
amongst many other shipments. The container was opened and two skulls were

263 . . . <
For discussions on its role, see 2.5.2.5.

4 See 2.4.7.
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found inside. There was also a small cardboard box next to the container, which

contained two dead corals. Although corals also require trade permits, there were
none accompanying, and therefore they were seized immediately. Two containers
were searched thoroughly by both officers, who made sure that the wooden box did
not have a false bottom or false walls. After the seizure, two of the managers at the
Animal Reception Centre were called in to identify the species, as the skull looked
similar to that of the black rhino. The specimens without valid documents were
subsequently confiscated by Customs. No penalty was likely to be imposed, as the
intention of smuggling was not apparent, according to Mr. Ashwell.**®

This example illustrates how the provision of seizure is utilised by Customs officers.
Seizure of specimens when smuggling is suspected is a vital tool in enforcement, as
required by CITES, Regulation 338/97 and the 1979 Act.’*® Application of
confiscation measures can also be observed, which are, again, encouraged by
CITES.*” This contrasts with the lack of measures available for seizure and less

frequent application of confiscation measures in Japan.**®

2.5.2.5. Live Specimens

In the UK, after specimens are confiscated, and if they are dead specimens, they are
most likely to be donated to such places as museums or other academic institutions.
As for living specimens, the options laid down by the Wildlife Licensing,
Enforcement and Information Systems Branch of DEFRA, which “generally follows
guidelines outlines in Annex 1 of [CITES Resolution] 10.7”, are as follows.”® For
Annex A specimens, after consultation with the Joint Nature Conservation
Committee, specimens are normally introduced into breeding programmes. Annex B
and C specimens will be donated to breeding programmes, zoos or wildlife parks, if
the latter two wish to try and breed the species. Specimens may also be donated to
specialist societies.

Although Article VIII(4)(b) of CITES recommends the return of confiscated
specimens to the country of origin, this option is hardly ever chosen in practice,
because of the problems relating to cruelty and mortality during transport, as well as
the biological constraints in introducing individual specimens into a wild

%5 Mr. Ashwell, n 253 above. The intention for illegal import has to be proven to prosecute the case. See
2.5.2.6.

%6 Art. VIIL n 19 above. Art. 16(2), n 3 above. Art. 139, n 6 above.
%7 Art. VIII(1), n 19 above. Res. 9.9, n 19 above. This point was considered in 2.4.12.
8 See 3.4.1.4.

29 DETR, “Disposal of Seized Live CITES Specimens™, provided by the Licence and Resource Management
Unit (now the Wildlife Licensing, Enforcement and Information Systems Branch), the Global Wildlife Division,
DETR. Resolution 10.7 lays down guidelines for the disposal of confiscated live specimens of species included
in the CITES Appendices. Res. 10.7, n 19 above.
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population.”” Euthanasia is also an option included in Resolution 10.7, it “has only
been done on veterinary advice for sick or diseased animals™ in the UK.

What happens, then, to living specimens before they are properly placed in suitable
accommodation??’* Article VIII of CITES requires Parties to provide adequate
facilities for live specimens during transportation or after seizure.”” In the UK, live
animals are kept in the Animal Reception Centre until they can be relocated”’* to
reputable zoos, wildlife parks or breeders,”” and the expenses for this are provided
by Customs.”’® The Animal Reception Centre, situated next to the Heathrow airport,
is run by the Corporation of London and is part of the Trading Standards/Veterinary
Section of the Environmental Health and Consumer Protection Department of the
Corporation.””’

Although the primary functions of the Centre are to fulfil the obligations under the

l,278 it also plays an

statutory instruments embraced by the Animal Health Act 198
important role in assisting Customs in enforcing CITES, providing its expertise in
matters related to animals. The Centre undertakes the identification of species listed
in Regulation 338/97 for Customs " and is commissioned by the Ministry of
Agriculture, Fisheries and Food (now DEFRA) to quarantine birds seized by
Customs.”®  Although the Centre is not an ideal place to house endangered species
with various needs, it provides better facilities and care than would be possible at

Customs.?®!

2% Mr. Ashwell, n 253 above. For discussions on this point, see Bowman, n 209 above, 55-56. Bowman states;
“the process of return to the wild is likely to be fraught with difficulty”.

271

58.

272

DETR, n 269 above. Bowman discusses the welfare implications of the euthanasia option. Bowman, ibid, 57-

This subsection is based upon the following interview; Tristin Bradfield, Animal Reception Centre,
Corporation of London, interview by author, Heathrow, 22 Jun. 1999.

73 Art. VIII (3). n 19 above. Concerns for animal welfare incorporated in Regulation 338/97 were considered in
2.4.10.

™ Large mammals such as primates are usually re-homed immediately.
75 Mr. Ashwell, CITES Team, HM Customs and Excise to author, a letter correspondence, 2 May 1999.

76 Ibid. In 1993, the Animal Reception Centre housed 570 reptiles, 2500 birds and 2 mammals. Corporation of
London, Corporation of London Heathrow Animal Reception Centre, a general leaflet, n.d, provided by Mr.
Bradfield, n 272 above.

" Corporation of London, ibid.

7 Such statutory instruments are; Rabies (Importation of Dogs, Cats and Other Mammals) Order 1974,
Importation of Birds, Poultry and Hatching Eggs Order 1979, and Welfare of Animals During Transport Order
1997.  The Centre is operated under DEFRA as a short stay quarantine facility. The Centre must identify all
imports of birds for commercial purposes from outside the EU. The ensurance of the welfare and health of the
birds is also its responsibility. Ibid.

7 Ibid. An example is provided in 2.5.2.4.
* Ibid.

1 This point makes a contrast to situations in Japan. See 3.4.2.7.
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The welfare of the animals is also ensured by the Centre. IATA's LAR and CITES
Resolution 10.21?* require certain conditions to be met under which animals are to
be kept during transport. Airlines and owners of animals may be prosecuted for
breaching these conditions which are incorporated in various legislation.”*®> The size
of cages in which animals are kept is one example, and the Centre ensures that these
conditions are satisfied, thereby assisting the enforcement of the welfare
requirements in CITES.

2.5.2.6. Prosecutions and Convictions

With regard to the procedure leading to a formal penalty, Customs contact the CITES
Secretariat, which subsequently contacts the Management Authority of the exporting
state, to question, for example, why it has issued an export permit without

confirming the existence of an import permit.”**

When the offence is discovered or intelligence is accumulated to such a degree that it
provides sufficient evidence, cases are passed on to the Investigation Team of HM
Customs and Excise. This is the department that is generally responsible for legal
investigation. Cases are then forwarded to the Solicitors® Office of Customs, which
decides whether to take criminal proceedings or not. In most cases involving CITES
species, legal proceedings are not taken.

The primary reason why CITES-related cases are not taken forward concerns the
difficulties in proving that the offence was intentional. “It is hard to convince [the
Solicitor's Office] to take cases on™ as “the case has to be worth its cost”, according
to Mr. Ashwell.?®> Under section 170 of the 1979 Act, it is an offence for a person to
“knowingly” import prohibited goods.*** However, to prove that a trader knew he or
she was committing an offence is difficult, as “it is so easy for him to say that he
didn’t know about CITES” or that “he didn’t know what was sent by an exporter”,
according to Mr. Ashwell.”®’ The intention may be proved when an offence is
repeated by the same trader, however, in most cases, prosecution does not take place.
There have only been 23 successful convictions for cases prosecuted by Customs

22 See 2.4.10.

3 These legislation include the Wildlife of Animals (Transport) Order 1997 and Animal Health Act 1981. For
instance, in Air India v Wiggins, the prosecution took place under the Transit of Animals (General) Order 1973,
although it was found inapplicable as the birds were deemed dead before arrival in the UK. Air India v Wiggins
[1980] 2 All England Law Reports 593. Also see British Airways Board v Wiggins [1977) 3 All England Law
Reports 1068.

4 This will be the procedure taken for the case mentioned in 2.5.2.4.
5 Mr. Ashwell, n 253 above.

26 5.170(1) and (2). n 6 above.

A7 Ibid.
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between 1989 and 1996,°* although seizures amount to 490,627 specimens just in
1998.%%

There is another problem relating to conviction for wildlife crimes. It is doubtful
whether the imposed convictions are proportional to the seriousness of offences.
Although the maximum penalty that can be imposed under the 1979 Act is
imprisonment for seven years, until 2001, the maximum sentence that had been
imposed was two-years imprisonment, which is the maximum sentence provided for
by COTES and Wildlife and Countryside Act 1981.° It was considered difficult to
obtain the maximum term of seven years provided by the Customs and Excise
Management Act 1979. However, recently, a smuggler of exotic birds was sentenced
to a term of imprisonment of six and a half years, which marks the longest sentence
ever imposed for wildlife crimes in the UK; Judge Lowen stated; “I intend to send a
clear message to those who would take these creatures from the wild, whose
existence is enriched by their diversity and survival”.?’" The imposition of such a
long sentence may be an indication of the fact that the judiciary in the UK is taking

wildlife crime more seriously.

2.5.2.7. The Green Parrots Project

One of the difficulties involved in Customs' role in CITES enforcement is species
identification. Most Customs officers do not possess expert knowledge, and
therefore identifying exotic species or products made of those species is difficult,
although vital for the enforcement of CITES. In order to tackle this problem, in
1994, Customs commissioned a software development company®” to develop a
computer programme for the officers of Customs and the Police to use on site in
order to identify the listed species.

The project, called “Green Parrots Project”, encompasses most species of mammals,
birds and reptiles.zg3 It also covers parts and derivatives such as Traditional East
Asian Medicines. The programme contains photographs of the species as well as
details of their body parts, to help differentiate the listed species from the non-listed

species which may appear to be similar. It also allows users to enter descriptions of

28 A record of convictions between 1989 and 1996 provided by Customs Headquarters. For one of the early

cases, see; R. v Sperr [1991] 13 Cr. App. R. (S) 8. In this case, however. the sentence was reduced from 18 to
nine months by High Court.

29 HM Customs and Excise and Department of the Environment Report; “A Record of Seizure in 1998,

provided by Customs Headquarters.
0 See 2.7.6.

! The offender smuggled exotic birds from Thailand. The Police and Customs had carried out the joint
investigation since 1997, and Customs intercepted the offender in July 2000. See; “Builder Cleared of Bird
Smuggling Charges”, This is Local London, available in LEXIS, UK Newsquest Regional Press, 28 Jan. 2002.
For further discussions, see 2.5.7.

2 Concept Imaging Limited.

%3 Based on the following interview; Chris Beeson, Concept Imaging Limited, interview by author, Heathrow, 22
Jun. 1999.
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specimen’s features, and searches show matching species. By 1999, seven police
forces around the country and all Customs Collections had introduced the
programme and “a very good response” was observed, according to Mr. Beeson.””
The Project is also used in other countries such as the Netherlands, Belgium and
Ireland.

2.6. The Global Wildlife Division

This section discusses the management mechanism of CITES implementation.””” As
mentioned earlier,””® implementation of CITES is primarily carried out by a division
of DEFRA called the Global Wildlife Division (hereafter GWD).*’ 1t is responsible
for implementing statutory controls generally concerning wildlife, both at national
and international levels.

There are three branches within the GWD, whose work includes CITES-related
matters: the CITES and Zoos Policy Branch, the Wildlife Crime and Inspectorate
Unit and the Wildlife Licensing, Enforcement and Information Systems Branch.*”®
Policies on CITES implementation and enforcement are formulated by the CITES
Policy and Zoo Branch of the GWD. This Branch is also responsible for the
negotiation and presentation of the governmental position at CITES COPs.*”
Permits and certificates required under Regulation 338/97 are issued by the Wildlife
Licensing, Enforcement and Information Systems Branch. The Wildlife Crime and
Inspectorate Unit is responsible for ensuring the conditions for those permits and
certificates are met. Therefore, the Wildlife Crime and Inspectorate Unit operates
primarily under COTES 1997 when its work involves CITES matters. It also plays
the most significant role in co-ordinating the enforcement of wildlife law within the
UK, whether under national or international law, by playing the role of the

Secretariat for PAW.

The Wildlife Crime and Inspectorate Unit and the Wildlife Licensing, Enforcement
and Information Systems Branch also carry out work relating to national
conservation, operating primarily under the Wildlife and Countryside Act. The
Licensing Branch manages the registration system required under the 1981 Act for

24 Ibid.

295

This section is based primarily upon interviews with DEFRA officials of the GWD on 7 May, 1999. For
details, see the list of the interviews provided in the Appendix. Other sources of information in this sections are;
Holden, n 260 above: DETR. Wildlife Crime: A Guide to Wildlife Law Enforcement in the UK (London: The
Statutory Office, 1998); DEFRA official homepage at http://www.defra.gov.uk/wildlife-countryside/wacd/ .,
visited on 15 Apr. 2002.

% See 2.5.1.
#7 The GWD is comprised of approximately 45 staff and is based in Bristol.

8 See 2.5.2.4. One other branch, the International Conservation Policy Branch, carries out work related to the
Convention on the 1979 Conservation of Migratory Species of Wild Animals (the Bonn Convention). 19 L.L.M.
15.

% Julian Claxton, head of the CITES Policy Unit (now the CITES and Zoos Policy Branch), GWD, DETR.,
interview by author, recorded on tape, Bristol, 7 May 1999.

82



http://www.defra.gov.uk/wildlife-countryside/wacd/

keepers of Schedule 4 birds to register with DEFRA. The registration process, which
is similar to the permit granting system for CITES requirements, has been a “useful
conservation tool” but is now being reviewed by DEFRA.** The Wildlife Crime
and Inspectorate Unit carries out inspections, ensuring registration conditions are
being met, as well as carrying out other work necessary for the enforcement of the
Wildlife and Countryside Act and other wildlife law.*"’

2.6.1. The Global Wildlife Division 1: CITES Policy and Zoo Branch

The CITES Policy and Zoo Branch is responsible for formulating or advising
Ministers on the policy of the UK Government with regard to CITES.*”* It also
liases between various sections of society so that national concerns are reflected in
governmental policy. The following paragraphs will further discuss: how these
policies are formulated, by liasing with other sectors of society; what these policies
are; and how they are implemented in practice.

As mentioned above, the primary role of the CITES Policy and Zoo Branch is to
formulate the policy of the UK Government in relation to CITES matters.’” In
doing so, the Branch acts as a liaison between DEFRA and other governmental
departments, and also consults with other branches of the GWD. The policy
formulation process, however, is not closed to the public, and the Branch provides

304
In

opportunities for national concerns to “feed over” into international policy.
order to do so, it works closely with other sectors of society, such as non-statutory
environmental and animal organisations, as well as groups which have interests in
the utilization of wildlife, as discussed in the following paragraphs. In addition, the

Branch's role encompasses the publicity area, to raise public awareness.

The CITES Policy and Zoo Branch, as well as all other branches of the GWD, meet
an umbrella group for NGOs called the Wildlife and Countryside Link®® twice a
year. Apart from these regular meetings, meetings with individual NGOs may be
arranged if requested. The meetings are held to enable the Branch to incorporate
NGOs’ concerns or opinions into governmental policy taken towards CITES so that
NGOs can “feed their views into the process”, according to Mr. Claxton.’”® Apart
from such meetings, NGOs in the UK also have opportunities to voice their concerns

3% RSPB Investigation Section, “The Impportance of Bird Registration: RSPB’s Views on the Review of
Schedule 4 of the Wildlife and Countryside Act 1981°* (2002), 4. Discussions on the review is provided in 2.7.4.

%" The role of the Wildlife Crime and Inspectorate Unit is fully discussed later. See 2.6.2.1.

32 DETR, “Global Widlife Division™, n.d., internal material, provided by the CITES Policy Unit.
3% This paragraph is based upon the interview with Mr. Claxton, n 299 above.

** Ibid

395 Approximately 20 NGOs are represented. They include many of the large organisations such as the WWF, the
Environmental Investigation Agency, the International Fund for Animal Welfare, the RSPCA, the RSPB, etc.

3% Amongst the various organisations, the CITES Policy Unit meets the WWF and TRAFFIC International more
frequently than the others.
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at the delegation meetings held during the conferences of CITES and the IWC. The
author was present at the UK delegation meeting during the 54" Annual Meeting for
the IWC, and mutually cooperative attitudes were observed between NGOs and the
delegates, forming policies together.

Organisations that meet with the CITES Policy and Zoo Branch are not only from the
conservation field. The Branch also provides the opportunity for groups of traders to
have their concerns about governmental policy reflected.””” The traders form an
umbrella group called Sustainable Users Network, commonly called SUN. The
Branch organises the meeting for both the Wildlife and Countryside Link and SUN
on the same day, but separately. This is because the focus of discussions differ
between the two groups. While the Wildlife and Countryside Link is more
concerned with international and national governmental policy, SUN is concerned
with more practical matters, such as changes in the licensing system.

The Branch clearly values such networks of NGOs as well as trader groups. Mr.
Claxton stated; “NGOs are useful to us. They’ve got a network we simply can’t go
into”. “If they do [things] sensibly and carefully they can actually make changes we
could never make as a Government”.’”® Referring to the issue of the tiger,’” Mr.
Claxton explained that many Governments could not criticise other Governments so
openly even if they were concerned with the latter's policy with regard to tiger
protection. However, NGOs are free from such constraints and were able to

. . 310
campaign against such Governments more openly.

Another role NGOs play in formulating governmental policy is through their
information resources. Mr. Claxton stated; “They can alert us to the problem we
would otherwise be unaware of”.>'' One significant example is the bushmeat trade,
which is one of the fastest growing threats to primates. The Government was not
fully aware of the size of the trade until a number of NGOs raised the issue.’'?
Subsequently, at COP 11, the UK Government submitted a proposal concerning the
regulation of trade in bushmeat, and working group was established.’”® Also, the UK

recently successfully prosecuted against illegal sale of bushmeat.*"*

397 Conservationists and traders also have an opportunity to have a meeting together.
% Mr. Claxton, n 299 above.
* See 1.8.3 and 2.8.2.

19 Gee 1.8. For example, the Environmental Investigation Agency has criticised India and Japan with regard to
their conservation policy concerning tigers. For their criticisms about Japanese policy on tiger products, see for
instance: H. Paxton, 'Bad Medicine for Tigers', (Dec. 1998) BBC Wildlife Magazine, 23.

3 Mr. Claxton, n 299 above.
312 Another example is the Tropical Forest Forum, which brings together interested NGOs.

3 Department of Transport, Local Government and Regions, News Release 2000/03 39, 9 May 2000. Dec.
11.166, n 19 above.

314 Two London shopkeepers were sentenced to imprisonment term of four months. UK CITES. Bulletin No. 16
(Summer 2002), at: http://www.ukcites.gov.uk, visited on 1 Aug. 2002.
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2.6.2. Global Wildlife Division 2: The Wildlife Crime and
Inspectorate Unit

The Wildlife Crime and Inspectorate Unit assists the Police and Customs in
enforcing wildlife laws. It plays the following two primary roles to achieve this end.
First, it ensures that the provisions of wildlife laws are met. Secondly, it provides a
liaison point for various statutory and non-statutory agencies relating to wildlife law
enforcement by providing information or as a Secretariat for PAW.?" The following
paragraphs will examine these two roles.

2.6.2.1. Wildlife Inspectors

The Wildlife Crime and Inspectorate Unit consists of a small team at headquarters
and a panel of approximately 100 part-time paid consultants throughout the UK.’
These consultants are Wildlife Inspectors whose primary role is to identify species to
ensure the relevant provisions are met. Species identification involves specialist
knowledge. Therefore, the part-time consultants are chosen for their expertise in
particular groups of animals and plants.

Although the majority of inspectors specialise in bird identification,'” there are
many specialists covering other species. The Unit also has many contacts with other
experts around the country, who are not appointed as inspectors, but may be able to
accompany inspectors in order to help with identification.'® The system of Wildlife
Inspectors is a valuable one as in wildlife crimes it is crucial for enforcement actors
to be able to identify species.’’”

All inspections are monitored and controlled by the staff at headquarters within an
overall inspection strategy. However, all Inspectors are also given certain legal
powers under COTES 1997 when CITES-listed species are involved. Regulation
9(4) of COTES gives them a statutory power to enter into the premises of applicants
for or holders of CITES permits, to ensure conditions under CITES permits are being
met.*** This power encompasses not only trade permits but also licenses relating to

315 For discussions on PAW, see 2.7.

316 N.P. Williams and J.A. Evans, “The Application of DNA Technology to Enforce Raptor Conservation
Legislation within Great Britain”, n.d. provided by Mr. Williams, 2. The following paragraphs are based upon
the following interview unless otherwise stated: Nick Williams, Chief Wildlife Inspector, Wildlife Inspectorate
Unit (now Wildlife Crime and Inspectorate Unit), GWD, DETR, interview by author, recorded on tape, Bristol, 7
May 1999.

317 This is because of the historical reason that the Wildlife Inspectorate started with the registration of birds. The
bird registration scheme was established in 1982 under the Wildlife and Countryside Act 1981 and is now being
reviewed. Williams and Evans, n 316 above, 3. See Art. 7(6). n 5 above.

318 Mr. Williams, n 316 above.

319 See 3.4.2.3 and compare this with the Japanese inspection system.

320 «An authorised person may, at any resonable time and (if required to do so) upon producing evidence that he

is so authorised, enter and inspect . . . any premises where he has reasonable cause to believe a specimen is being
kept”. Reg. 9(4). n 4 above.

85




commercial activities such as sales. Inspectors may also accompany the Police or
Customs officers to assist investigations.

For native species, Inspectors are given power under the Wildlife and Countryside
Act 1981 to enter into (1) the premises of keepers of birds listed on Schedule 4 of the
Act’® and (2) land of applicants for licences to release barn owls, tyfo alba, or
certain other species into the wild.**? With regard to (1), another power of Wildlife
Inspectors is to take blood samples for DNA testing, which is a vital tool in
identifying the parentage of the bird in question.’”

Mr. Williams considers that Inspectors need to be “objective and independent in their
views and manners” as well as having “identification expenise”.324 Indeed, they
have considerable authority, and types of inspection vary considerably. For example,
inspection under the Wildlife and Countryside Act 1981 can be divided into two
levels; the first level is when an owner claims to have a captive-bred bird that
requires licence, which may include CITES species, the bird must be registered with
the DEFRA and ringed. As registration under the 1981 Act uses strict liability, it is
an offence simply when the bird is not registered, whether ringed or unringed.
Therefore, if the bird is not registered with DEFRA, the Inspectors need to contact
the Police.

The second level is when owners have two legitimately registered birds and claim
that the bird inspected was captive-bred from these registered birds. In cases like
this, there is a possibility that the bird in question comes from an egg or a chick that
was removed from the wild, and subsequently registered and ringed. This is an

=)
33 In such a

326
d.

offence commonly committed by those who blatantly break the law.
case, DNA testing is the only way to scientifically prove the parentage of the bir

2.6.2.2. PAW Secretariat

Another role of the Wildlife Crime and Inspectorate Unit is to act as a liaison point
for enforcement actors, both statutory and non-statutory. In one way, it helps and
monitors enforcement cases, by liasing with enforcement actors and providing
information to them. Such information is both on national and CITES matters, and
whilst preserving its confidential nature, its database is almost always available to the
enforcement actors.

321'5.7(6), n 5 above.
322 See s. 14(1)(b) and (5). ibid.
33 Discussions on DNA testing are provided later. See 2.7.4.

324 Mr. Williams, n 316 above.

5 In 1993, it was revealed that 22% of the combined number of peregrine falcons falco peregrinus and

goshawks accipiter gentilis registered as captive-bred had been removed from the wild illegally. For major
exemplary cases, see; Seiga v Walkingshaw [1993] S.C.C.R; 146-147; and R. v Canning [1996] 2 Cr. App. R (S)
202. Also see “Breeder is Jailed for Selling Wild Peregrine Falcons™, Times, 30 Sep. 1995.

326 Gee 2.7.4.
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Apart from being a focal point of information, it is a Secretariat for PAW. PAW was
initiated and launched by the Unit in November 1995, to bring together various
enforcement actors in wildlife law, including CITES-related legislation. The
following paragraphs will examine the primary enforcement actors participating in
PAW. Subsequently, an examination is also carried out of the initiatives taken,
difficulties and problems encountered, and suggestions and campaigns by PAW. In
doing so, the section aims to provide insight into the UK's national conservation
situation involving both CITES and national matters.

2.7. Partnership Against Wildlife Crime

2.7.1. Enforcement Agencies

The roles played by Customs, the CITES Policy and Zoo Branch and Wildlife
Inspectors in CITES implementation and enforcement were mentioned earlier.>*’
There are a number of other enforcement actors involved in PAW, such as the Police,
the courts, and various NGOs. The following paragraphs will briefly discuss their

role in wildlife law enforcement.

The Police are the primary agency that enforces national legislation, and for national
wildlife crimes, it primarily enforces the Wildlife and Countryside Act 1981, as well
as other wildlife or animal welfare legislation.328 For CITES-related crimes, the
Police are one of the two primary agencies along with HM Customs and Excise in
enforcing CITES under Regulation 338/97 and COTES 1985. The Police often
works with Customs, when a case involves illegal trade, helping them with
investigations or making its statutory powers of detention available to them.

The UK Police has officers specializing in wildlife crime. Since the 1980s, the scale
and seriousness of wildlife crime has been increasingly recognised by the Police.*”’
To combat organized wildlife crime, since the 1980s, each Police force began to
appoint a Police Wildlife Liaison Officer (hereafter PWLO). Currently all 52 police
forces in England, Scotland and Wales and the Royal Ulster Constabulary have at
least one PWLO.?*" Unfortunately, commitment to supporting the PWLO still varies
between forces, and most of the PWLOs are not working exclusively on wildlife
issues, although the appointed persons have a genuine interest in wildlife matters.*'
However, this network of PWLOs is “extremely valuable”, according to Mr.
Williams.™* The key advantage is that anyone involved in wildlife law enforcement

7 See 2.5.2 and 2.6.

328 For instance, they enforce the provisions under the Theft Act and the Dangerous Animals Act.
32 Mr. Williams, n 316 above.

% Holden, n 260 above. 36.

B Mr. Williams, n 316 above.

#? Ibid.
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now has a contact in every force, although the decision on whether to take each case
3

forward or not depends upon the resources available in individual forces.”
Furthermore, the London Metropolitan Police established a Wildlife Crime Unit in
April 2001. It liases with departments of the Government, NGOs, other police forces
and individuals involved in wildlife protection, and acts as a focal information point.
The Metropolitan Police appoints wildlife officers on a geographical basis, called
Area Wildlife Officers, and the Unit coordinates and supports those officers. This
initiative is significant, with London being the major destination for illegal wildlife
specimens.

The Crown Prosecution Service (CPS) is responsible for prosecuting most criminal
cases resulting from police investigations.”* The CPS makes the final decision as to
whether or not to bring a case to court after it is submitted by the Police.

“All major wildlife trade cases in the UK have involved support from one or more
[NGOs]”, according to Holden. ¥ NGOs play a vital role in wildlife law
enforcement in the UK, and three organisations that work very closely with statutory
agencies and play major roles in PAW are; the RSPCA, the RSPB and TRAFFIC
International.**

The RSPCA was the first wildlife law enforcement body in Britain and preceded the
formation of the police force by two years.”>’ In keeping with that tradition, today,
the RSPCA’s inspectorate is the largest non-statutory law enforcement agency in the
UK. Although its primary concern is animal welfare issues, the RSPCA has
committed its resources towards pursuing wildlife cases, as they may involve cruelty,
for instance, during the process of removing an animal from wild.>* As shown later
in Chapter 4, animal welfare concerns were one of the origins of modern animal

333 Mr. Williams pointed out; “one has to accept that wildlife enforcement is not to be top priority in either of [the
Police or HM Customs and Excise]”, and there is “a lack of enthusiasm™ amongst these two agencies in general.
Still, significant improvement can be recognised in the police force as well as Customs with regard to their efforts
to enforce wildlife law. Ibid. See 2.5.2.6.

334 Holden, n 260 above, 37
3 Ibid.
336 Mr. Williams. n 316 above.

337 Established in 1824. RSPCA, RSPCA Information- The Story So Far..., a general leaflet, n.d., available from
the RSPCA. For discussions on the RSPCA's involvement in wildlife law enforcement in the UK, see 2.9.

P Ibid.

33 The relation between animal welfare and CITES was considered earlier. See 2.4.10 and 2.5.2.5. For instance,
at the fourth COP of CITES, an attempt was made to provide for restrictions on trade where the steel-jaw leghold
trap was involved. For details, see Bowman, n 209 above, 26-27.
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protection legislation in the first place.’* To this date, the RSPCA has brought many

significant cases of wildlife crime to court.™®’

The RSPB, on the other hand, has not taken any private prosecutions since 199274

Instead, it shifted its efforts to assisting other statutory agencies to bring cases
involving wild birds to court. Its Investigation Section receives approximately 1,000
incident reports annually and assists the Police with approximately 75 prosecutions
annually. It played a major role in creating the PWLO, conducted various joint raids
with the Police on premises of keepers of protected birds, and supported DNA testing
programmes.343 The Investigation Section also holds a database of information on
reported offences involving wild birds, and records of prosecutions. The record kept
by the RSPB is the only comprehensive record of wildlife crimes involving birds in
the UK.

TRAFFIC International is the joint wildlife trade monitoring programme of the
WWF and TUCN.>* It carries out investigations into illegal trade in endangered
species within the UK, assisting statutory agencies. Holding approximately 20
offices around the world, it also co-ordinates international investigations and it is a

P o A 4
source of expertise to wildlife law enforcers.**

2.7.2. Objective

According to Nick Williams, the head of the Wildlife Crime and Inspectorate Unit,
PAW is “a major step forward” in wildlife law enforcement within the UK. Indeed,
networking between agencies is vital in combating wildlife crimes,”*’ and PAW
provides valuable networks. “There is no other mechanism available for the police
and Customs to talk at this level”, said Mr. Williams.>*® The significance of PAW
has been acknowledged by the UK Government and its commitment to strengthen
PAW was announced by Environment Minister Michael Meacher in June 1998.3%

340 This point is stated by Reid: C. Reid, Nature Conservation Law (London: W. Green & Son Ltd, 1994) 4.

341 For instance, in 1997, a case involving the largest seizure of rhino horns was brought to court by the Society.
See 2.9.1. Also in 1997, the RSPCA took a prosecution against the killing of a badger, in which DNA testing was
applied. See “DNA Used in Hunt for Killers of Badger™, Times, 19 Sep. 1997.

342 RSPB, Investigations Section, Fact File (1997), a general leaflet on the RSPB’s Investigations Section,
available from the RSPB.

3% Ibid.

3 RSPB, Birdcrime: Offences Against Wild Bird Legislation, reports, available from the RSPB. For other types
of wildlife crimes, the central record does not exist yet. See 2.7.5.

5 See 2.4.8.

36 Holden, n 260 above, 37-38.

347 See cases described later in 2.8.

38 Mr. Williams, n 316 above.

349 DETR. PAW Bulletin I, Oct. 1998.
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PAW, consisting of various statutory and non-statutory agencies as mentioned above,
was established “to promote effective wildlife law enforcement, nationally and
interna‘[ionally”.350 The focus is primarily on national matters, but it also aims at
promoting international enforcement, pursuing co-ordinated enforcement between

national wildlife legislation and CITES enforcement.

2.7.3. Structure

PAW’s activities are guided by a Steering Group which is comprised of
representatives of statutory agencies including the Police and Customs.”™ PAW's
strategies are drawn together following the result of an annual Open Seminar, where
its progress is reviewed, information and intelligence are gathered, and problems and
difficulties are raised and discussed. PAW also has working groups which conduct
research on and promote specific areas of wildlife law enforcement. Currently there
are eight working groups dealing with the following issues, including; DNA and
other forensic techniques, data exchange and management and legal issues.
Administration of PAW is the responsibility of the Wildlife Crime and Inspectorate
Unit as a Secretariat. Amongst these, DNA techniques, data exchange and
management, conference and legal issues are of particular relevance in having a
direct bearing on the enforcement of wildlife law, including CITES issues.>>

One of the opportunities for enforcement actors of wildlife law, both statutory and
non-statutory, to build a network is the Police Wildlife Liaison Officer's Conference
(hereafter PWLO Conference). This is an annual meeting which primarily PWLO in
each force attend, however, it is also attended by all sectors relating to wildlife:
members from Customs, the GWD, Wildlife Inspectors, the CPS, Magistrates,
Interpol, the RSPB, the RSPCA, TRAFFIC and various other wildlife-related NGOs.
The Conference is also attended by those who utilize wildlife, including taxidermists,
gamekeepers, falconers, etc. During the Conference, current issues and important
legislative changes or cases are discussed, in order to keep delegates informed. It
also provides opportunities for enforcers and those in primary industries such as
gamekeepers to build networks and exchange information.

The network building function is extremely important in enforcing wildlife laws.
The primary enforcement actors such as the Police and Customs can benefit from
experts like Wildlife Inspectors and other specialist organisations which have
expertise in wildlife issues. For instance, as already mentioned, the identification of
species or specimens is one of the most crucial factors in enforcing wildlife law, and

it cannot be achieved without the help of specialists.”

350 bid.

3! bid.

2 See 2.7.4-2.7.6.

3 See 2.5.2.4 and 2.5.2.5.
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2.7.4. Enforcement Initiative 1: Blood Sampling Inspection for DNA
Testing

The following paragraphs will discuss the blood sampling scheme under COTES
1997 and the Wildlife and Countryside Act 1981. The example of DNA sampling
under the 1981 Act is considered below. This is because of the large number of
wildlife cases involving birds protected by the 1981 Act, many of which include
CITES species. The paragraphs examine how the sampling scheme was introduced,
and how it is carried out in practice. Discussions on cases involving DNA testing are
also provided.

Blood samples can be obtained during inspections under COTES 1997 in order to
obtain the results of DNA tests. COTES gives not only the Police but also Wildlife
Inspectors the power to insist on blood or tissue samples without the prior consent of
the keepers of the animals. Regulation 9 (5) states;

An authorised person who is, by virtue of paragraph (4)***,

lawfully on any premises may, in order to determine the identity
or ancestry of any specimen for the purposes specified in that
paragraph, require the taking from any specimen of a sample of
blood or tissue . ... >

A constable who is, . . ., lawfully on any premises may, in order
to determine the identity or ancestry of any specimen, require the

taking from any specimen of a sample of blood or tissue . . >

It is to be noted, however, COTES ensures that samples may only be taken by a
registered veterinary surgeon, and that the taking of samples must not cause lasting
harm to the specimen.”’

The Police and Wildlife Inspectors are also able to take samples under the Wildlife
and Countryside Act 1981, which primarily involves the registration of captive birds,
although the Police are empowered to insist on blood samples with regard to any
offence under Part I of the Wildlife and Countryside Act 1981.°® The power for
Wildlife Inspectors to insist on samples has been extended by the Countryside and
Rights of Way Act 2000, and they are able to insist on samples in order to ascertain
whether an offence has been committed concerning (1) commercial activities
involving live or dead wild birds or eggs, (2) registration of captive birds,”” (3)

354 Regulation 9(4) provides for details of the purposes for entry into premises by the Wildlife Inspectorate. Reg.
9(4), n 4 above.

% Reg. 9(5), ibid..
3% Reg. 9(3). ibid.
357 This is another example of welfare considerations included in the UK wildlife legislation.
3% Sees. 19, n 5 above. Sched. 12, Countryside and Rights of the Way Act 2000.

%9 See 4.5.1.2.
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commercial activities involving wild animals protected under the 1981 Act, (4)
commercial activities involving plants protected under the 1981 Act, and (5)
introduction of new species into wild.**

The sampling scheme was first introduced under the Wildlife and Countryside Act.
It was introduced in order to tackle the problems of intentional non-compliance with
the registration scheme. In 1993, the DETR conducted a review of sales and trade
involving wildlife, and amongst other things, it was recognised that an unknown
number of birds and their eggs were being illegally removed from the wild, and were
subsequently ‘laundered’ into the bird registration scheme.*®' In order to tackle this
problem, the tightening of enforcement was recommended. One of the main
proposals was the expansion of the use of DNA testing techniques to verify the
parentage of ‘captive-bred’ birds.’®

The DETR sponsored research on DNA techniques at the University of Nottingham
to be applied to certain birds of prey between 1987 and 94.°®> Subsequently, a
programme of blood sampling inspections was introduced in 1995, as part of
inspections conducted by the Wildlife Inspectorate in order to obtain materials for
DNA proﬁ]ing.364 After careful preparations by the Wildlife Crime and Inspectorate
Unit,** “phase I”” of the blood sampling inspections started in that year.>*

Phase I of the blood sampling inspections concentrated on peregrine falcons Falco
peregrinus and goshawks Accipiter gentilis, species which are highly sought after
and prized by keepers. In preparation, all keepers of the approximately 4,000
registered birds were informed of the blood sampling inspections.’®” This was
considered to be a deterrent to those who might make false claims. The DEFRA also
commissioned the Forensic Science Service (hereafter FSS) to audit the laboratory of
the University of Nottingham and the subsequent recommendations made by the FSS
were implemented. Meanwhile, Wildlife Inspectors received the guidance and
training necessary for this new task.*®® The results confirmed that all the offspring

claimed to be captive-bred were genuinely so.

30 Sees. 19, n 5 above. Sched. 12, n 358 above.

3! Despite the original estimated number of birds to be registered (1,500), more than 16,000 birds were registered
at this point. As the Scheme was designated according to the estimation, the scope of the Scheme was reduced,
removing a large number of birds from Schedule 4. Williams and Evans, n 316 above, 3.

352 Ihid.

363 Research was carried out at the University of Nottingham. Species chosen for research were: peregrine falcon,
merlin, goshawk, and golden eagle. See; N. Williams, “PAW Makes an Impression™ in RSPB, Legal Eagle, vol.
18 (Autumn 1998) 1.

%% Williams and Evans, n 316 above, 1.

3%5 A budget of £8.000 was calculated to meet all the costs associated with collecting the blood samples and the
DNA analysis costs levied by the laboratory. Ibid, 5-7.

3 Ibid, 7.
37 Ibid, 8-9.
358 Ibid.
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There are at least three major benefits to DNA testing369; Firstly, they can act as a
deterrent factor for those who may otherwise be willing to risk breaking the law, and
for those who abide by the law it enables them to substantiate the legality of their
claims.  Prior to the blood sampling for DNA profiling, keepers operating
legitimately had no means to prove the legitimacy of their business if suspected.’”’
The blood sampling inspections enable keepers to prove their legitimacy at the

Government's expense.

For example, in Kirkland v Robinson, the keeper genuinely believed the bird in
question was bred in captivity.””" It was one of the first cases brought to court under
the Wildlife and Countryside Act.’’”? The prosecutor was the RSPB,373 and the
offender was convicted in the High Court of possessing live goshawks accipiter
gentilis.’™  Although “it [appeared] to have been accepted that the appellant acted
innocently in that he honestly and reasonably believed that the birds were bred in
captivity”,375 his appeal against the conviction was dismissed by the High Court. It
was pointed out that the appellant did not offer any defence under section 1(3) of the
Act,*° against an offence under section 1(2), which prohibits the possession of wild
birds. It was held that the offence defined by section 1(2) is an offence of strict
liability. The judge stated; “The Parliament so intended was evident first from the
fact that the word 'intentionally’ does not appear in subsection (2) whereas it does
appear in subsection (l)”.377

The decision of the High Court in Kirkland v Robinson meant that “those who
choose to possess (inter alia) wild birds are to be at risk to ensure that their
possession is a lawful possession within the provisions of the Act”.>’® However,
prior to the DNA sampling scheme, such proof involved a more complicated
procedure. For instance, in 1996, three egg collectors who had collected more than
10,000 rare birds’ eggs were prosecuted under the Wildlife and Countryside Act. The
prosecutor argued that “under the Wildlife and Countryside Act, the defendants were

3% Environment Minister James Clappison said; “These inspections provide two major benefits: first, they enable
genuine bird keepers to substantiate their captive breeding claims unequivocally; and secondly, I believe they act
as a major deterrent against the small number of unscrupulous keepers who may otherwise attempt to launder
illegally taken wild birds into captivity”. DoE, “DNA Inspections Help Protect Wild Bird Populations™, DoE
News Release 340, July 1996.

370 See Kirkland v Robinson in the next paragraph.

' Kirkland v Robinson [1987] Criminal Law Review, 643-644. See also: “High Court to Rule on Goshawk
Case”, Times, 3 May 1985.

372 Times, ibid.
3 Ibid.

7 Ibid. Three of them were sold for a total of £1,250 by the offender. He was fined £625 and was liable to the
prosecution cost of £500.

i Commentary, Criminal Law Review, n 371 above.

376 Subsection (3) states that a person shall not be guilty of an offence under subsection (2) if he shows birds
concerned came into his possession lawfully. s. 1(3), n 5 above.

3 Kirkland v Robinson, n 371 above.

78 Ibid.
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liable to prove the eggs were acquired legitimately”.””” Such proof usually means

marking the egg and having a corresponding catalogue data card. However in this
case, only 3,000 data cards were found and recording was not complete. The
defendants were fined £5,000, £1,600 and £1,000 respectively.

The above cases illustrate that offences may not necessarily have been intentional.
Yet what about an offender who may be able to forge documentary proof of
legitimacy? The second major benefit of the DNA sampling scheme is that, with
regard to those who try to deceive the Department with a false claim, it can act as a
deterrent factor, if an appropriate penalty is subsequently imposed.*** For instance,
DNA testing was used in R. v Canning in 1995, to prove an offence by a registered
breeder of peregrine falcons Falco peregrinus.3 ! The breeder took advantage of his
position as a registered keeper and the birds hatched from stolen eggs were registered
with DETR. He was sentenced to imprisonment for four months and banned from
keeping falcons for five years.”*> DNA testing plays an important role in revealing
the provenance of birds or eggs, and it has been argued that there were signs of
offenders being deterred in an expectation of the introduction of the DNA testing.’*’

The third benefit is that DNA testing provides scientific evidence which increases the
success rate of cases. It is proving “very successful” in encouraging agencies to take
criminal proceedings and in obtaining convictions in court, according to Mr.
Williams.**  Whether cases are taken forward by the Police and CPS largely
depends upon the availability and sufficiency of evidence.”® The possibility of
success in turn encourages enforcement actors to invest resources in bringing cases

to courts.

For instance, in the first case where DNA was used was in 1992, the RSPB said; “In
the past it has often been impossible to prove exactly where birds have come from.
Only one case I recall succeeded. . . .” but that this time DNA tests had given it “an
important weapon in defeating those seeking to exploit wild birds™.** It defeated the
offender’s false claim that the birds were bred in captivity, and the offender was
convicted and a fine was imposed. There is “little doubt” that DNA analysis and

37 Three were found to possess the eggs after a nationwide police and RSPB operation which was aimed at
collectors and traders in protected eggs. “Collectors Fined After 10,000 eggs Seized™, Times, 14 Aug. 1996.

39 A discussion on penalties will be provided later. See 2.7.6.

IR, v Canning, n 325 above. See 2.7.6.
* Ibid.

% Between 1993 and 94, blood samples were taken from more than 100 birds. The result of the DNA testing
roved that more than 11 per cent of the birds were falsely declared as “captive-bred’, and seven men were
subsequently prosecuted and successfully convicted. This attained a high profile, and there was a fall in the
number of “captive-bred’ birds in 1994. Williams and Evans, n 316 above, 16.

** Mr. Williams, n 316 above.

5 The CPS explained, to PAW, that there are a number of reasons why prosecutions might not proceed. but
“[the] quality of evidence presented can be a factor”™. DETR, PAW Bulletin 2, Mar. 1999.

6 “Genetic Test on Hawks Helps Prosecution”, Times. 21 Oct. 1992.
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other forensic technologies are increasing the chances of prosecutions being

. e 7l
successful, according to Mr. Williams.™®

However, review of the bird registration scheme was proposed by DEFRA in August
2002, and the possibilities it raised include the removal of certain species from
Schedule 4, reducing requirements for keepers, and the abolishment of the scheme.’®
DEFRA explains that this is to reduce the regulatory burden on keepers of birds. It is
also to reduce the burden on DEFRA, as the registration system entails high costs
and an enormous amount of administration. The RSPB considers that the registration
system should be “retained” and should also be “extended”, as it is “intended as a
protective measure for wild birds and not as a mechanism to facilitate trade or
sustainable use of wild bird populations”, which it believes CITES to be.”* The
relaxation or abolishment of the registration scheme would therefore be undermining
to UK CITES implementation where birds are concerned, as the registration scheme
under the 1981 Act regulates possession and maintains records of all keepers of
birds. Further, should the scheme be abolished, the benefits of DNA testing would
be seriously undermined.

2.7.5. Enforcement Initiative 2: Data Exchange and Management

The following paragraphs will discuss how records of wildlife crime are kept and
managed in the UK. There is no central record for all wildlife crimes at present.””
In order to identify what kind of information is kept by which agency, PAW has

391
Some enforcement

initiated a working group on data exchange and management.
agencies keep their own records individually. Customs hold records of prosecutions
for wildlife trading offences under the Customs and Excise Management Act 1979.

The Police also keeps some records of wildlife crime.**?

Some of the non-statutory agencies have more organised records. The RSPB keeps
records of all prosecutions involving wild birds.*”® Its database records offences
prosecuted by other agencies such as the Police and the RSPCA. The records are
compiled regardless of whether a conviction is secured or not.””* The RSPCA also
keeps a record of prosecutions it has brought involving wildlife, under various

37 Mr. Williams, n 316 above.

3% DEFRA. Review of Bird Registration: Consultation Paper, 19 Aug. 2002. Combining the scheme with CITES
permit system is also proposed.

% RSPB, n 300 above, 14.

390 See n 344 above.

1 See 2.7.3.

392 Mr. Williams, n 316 above.
% See 2.7.1.

3% The RSPB, n 344 above.
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legislation such as the Protection of Animals Act 1911, the Badgers Act 1992, or the
Wild Mammals Act 1996.*”

In order to provide for more comprehensive information relating to wildlife crime,
the Government announced the establishment of the National Wildlife Crime Unit in
February 2000.**° The Unit, as a part of the National Criminal Intelligence Service,
is funded by DEFRA, the Association of Chief Police Officers, the Home Office and
the Scottish Executive. The Unit is to act as a focus for information on both national
and international wildlife crime, especially organized crime. A report by the
University of Wolverhampton Wildlife Crime in the UK, commissioned by DEFRA
for use by the Unit, points out that CITES-related offences, along with offences
involving badgers, are the most commonly identified as organised crime by
enforcement actors.”®” The Unit was launched in April 2002.%%

2.7.6. Legal Problems Relating to Wildlife Crime and the CRoW
Amendment

Wildlife crimes, considering their scale and persistency,*” are still given less priority
by statutory enforcement actors, such as Customs, the Police and the judiciary,
whose work involves many other types of crime. One of the major problems with
wildlife crimes is that most cases remain undetected'” because they occur in rural
areas. Then, there are several steps to be taken if an offence is detected, and the first
stage is when enforcement actors decide whether or not to take up the case. “The
majority of cases of illegal wildlife trade never reach court”, according to Holden.*"'
For Customs or the Police, other types of crime such as drug smuggling are generally
given a higher priority. Cases of wildlife crime often only result in cautions given by
the Police. For instance, out of the 14 wildlife cases investigated under Operation

Charm between 1995 and 97, seven of them resulted in cautions.**?

The second stage is where the case goes to court, obtains conviction and a penalty is
imposed. According to a survey contained in Wildlife Crime in the UK, 52 per cent
of surveyed enforcement actors considered that the penalties available did not
adequately reflect the seriousness of wildlife crime, and 72 per cent considered that

3% For the RSPCA's involvement in wildlife cases, see 2.9.

3% PAW, PAW Bulletin Special Edition, Dec. 2001.

37 M. Roberts, et. al., “Wildlife Crime in the UK: Towards a National Wildlife Crime Unit”, (Oct. 2001), a
report commissioned by the DEFRA. at; http://www.defra.gov.uk/wildlife-countryside/wacd/ , visited on 4 Apr.
2002.

% NICS. “National Wildlife Crime Unit launched at NICS *, Press Release, 22 Apr. 2002.

% Recently there was a case involving the collection of numerous eggs of wild birds. “Obsessive Egg Thief
Jailed After 15 Years of Raiding Bird Nests™ in /ndependent. 5 Sep. 2002.

4 Holden, n 260 above, 39.
“ Ibid.

“Z Ibid. For discussions on Operation Charm, see 2.8.2. For recent discussions on problems relating to
enforcement involving wildlife trade, see: J. Lowther, n 243 above.
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the sentences applied by the courts failed to use these penalties to the ful In order
to tackle these problems, PAW proposed amendments to the 1981 Act, which were

subsequently incorporated into the Act, when amended by the CRoW 2000.*

The first point to be examined with regard to difficulties in bringing cases to court
concerns the problem of proving the ‘intention’ to commit a crime. In considering
offences under legislation directly implementing CITES, it was already mentioned
that offences under the Customs and Excise Management 1979 have to be
'intentional’, and that Customs finds it difficult to prove such intentions.*” There are
provisions, however, that provide for strict liability under COTES 1997 with regard
to the application of permits and certificates. For instance, Regulation 3 states that a
person “shall be guilty of an offence and liable” to a penalty, if he/she “knowingly or
recklessly” makes a false statement or furnishes a false document.**

Another type of offence PAW is concerned with in relation to the proof of intention
relates to the removal of specimens from wild. The 1981 Act makes it an offence to
disturb wild birds listed in Schedule 1 while they are building nests, or are in, or near
nests containing eggs or young.*”” The Act also provides for an offence if a person
disturbs a shelter of protected animals or animals themselves whilst they are in their
shelter. *®  These provisions may act as a precautionary warning to potential

offenders who may be found near relevant sites.

However, although the possession of wild birds is a strict liability offence,*” prior to
the amendment to the 1981 Act by CRoW 2000, an offender had to “intentionally™'"°
disturb the birds. “This is so difficult to prove that there is a reluctance to proceed
with such cases”, according to a PAW proposal for the amendment of the 1981 Act.
The amendment was therefore made by CRoW.*'' It is now an offence to
“recklessly” as well as “intentionally” disturb birds that are building a nest or are in,
on or near a nest containing eggs or young, or to disturb dependent young.*'> CRoW
also made it an offence to “recklessly” as well as “intentionally”” damage or disturb

wild animals in their shelters, and also to damage, destroy or obstruct such placesf”3

3 Roberts, et.al., n 397 above.

% Countryside and Rights of the Way Act 2000, n 358 above. For discussions on the CRoW amendment, see; J.
Lowther, 'Wildlife Offences with Added Bite: Evaluating Recent Amendments to the Wildlife and Countryside
Act 1981' (2000) 13 Environmental Law and Management 5, 249-253.

05 See 2.5.2.6.

4% Reg. 3, n 4 above. Italicised by author.
7, 1(5). n 5 above.

408 5. 9(4), ibid.

%9 See Kirkland v Robinson, n 371 above.
19 Ibid.

“!'s. 81 and Sched. 12. n 358 above.

#125 1(5). n 5 above. Sched. 12, ibid.
#35.5(4). n 5 above. Sched. 12, ibid.
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By this amendment, more cases are expected to be brought before the courts. The
strict liability offence introduced by CRoW provides a precautionary measure
towards wildlife crime.

Another amendment by CRoW that may increase the possibility of success in
prosecutions are the extended time limits for bringing prosecutions. Prior to the
amendment, prosecutions for some of the offences under the 1981 Act had to be
brought before Magistrates within six months of the offence being committed.*'*
However, as the introduction of blood sampling is seen as a major tool in
strengthening enforcement by providing compelling evidence,'" the time limit for all
offences under Part 1 of the Wildlife and Countryside Act has now been extended to
within six months from the date on which sufficient evidence of the offence became
available to the prosecutor, subject to a limit of two years from the commission of
the offence.*'® Amendment was made accordingly. “Although only a small change”,
as the results of DNA analysis can take several weeks, the amendment enables more
cases to be brought forward, according to Mr. Williams.*"”

The next stage in prosecution is when a case reaches court and obtains a successful
conviction. It is agreed amongst wildlife law enforcers that the penalties imposed
upon those who break wildlife laws are insufficient.*'® Prior to the amendment,
under the 1981 Act, offences were only liable for summary prosecution, and the
penalty only included fines, but not imprisonment. Fines are imposed according to
the ability of each offender to pay, and therefore are not always in proportion to the
seriousness of the crime. For instance, peregrine falcons falco peregrinus can attract
up to £700 per bird on the black market*'” and approximately up to £550 on the
legitimate market.*?’ In contrast, varying degrees of fine may not necessarily reflect

the value of the birds or the impact the crime may have made on conservation.**'

In Forsyth v Cardle,*** although the offender was initially fined a total of £16,000,
the High Court allowed the appeal and the fine was reduced to £2,000 as “it is not

proper for the court to impose a fine which it is completely beyond the capacity of
the offender to pay”. There have been occasions when large fines have been

445,127, Magistrates’ Courts Act 1980.

5 See 2.7.4.

#165.20(2), n 5 above. s. 81 and Sched 12, n 358 above.
“7 Mr. Williams, n 316 above. Also see 2.7.4.

1% See 2.5.2.6.

419 Holden, n 260 above. 42.

2 Birds which are registered with the DoE as legally held tame birds were sold for approximately £550,
according to the 7imes article in 1995. Times, n 325 above.

1 “The overwhelming impression of those involved in enforcing wildlife trading laws in the UK is that the
penalties given seem light compared with the seriousness of the crime, and the commercial value involved™. Ibid,

44,
22 Forsyth v Cardle. [1994] S.C.C.R. 769-771.
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imposed,**® but if offenders cannot afford it, or if the profit from committing the
crime overrides the imposed fine, it would have little significance or act only as a
minor deterrent. This is why prior to the amendment by CRoW to the 1981 Act,
COTES has been used more often than the 1981 Act, in order to impose custodial
sentences. Another reason why fines may be inadequate involves the varying

levels of awareness of wildlife issues amongst individual judges.m'

In R. v Canning426 the offender became the first person427 to be imprisoned for
keeping**® and selling** (including exchanging®) wild birds caught in Britain,
because COTES 1985 was used instead of the 1981 Act. It involved native species,
the species in question was the peregrine falcon, which is one of the most endangered
species in Britain, and it was listed in CITES and Regulation 3626/82. The offender
was charged with seven offences involving 22 birds, most of which were peregrine
falcons.*”'

The offender had been previously convicted of advertising with intent to sell
peregrine falcons in December 1991, under the Wildlife and Countryside Act.*?
This time, also, some of the sales and exchanges took place through a magazine
called Cage and Aviary Birds. The prosecution was therefore brought under
COTES, because he was clearly not deterred by the previous penalty. On conviction,
a penalty of imprisonment for 18 months was imposed, against which he made an
appeal. In the Court of Appeal, the judge stated;

[The offender] had previously been convicted of an offence in
relation to peregrine falcons. . . . The prosecution on that
occasion was under the statute, not under these Regulations.
There was no power in the court, on the particular provisions
which were relied upon, to impose any prison sentence. . . . The

“3 For a comparatively more serious crime, an appeal against a fine which may seem excessive for an offender
may be refused. See Seiga v Walkingshaw, n 325 above. A man was fined £5.000 when more than 10,000 eggs
were seized by the Police. Times, n 379 above.

428 See R v Canning in the next paragraph. “Rare Hawks to be Tested After Raids on Breeders™, Times, 28 Sep.
1996.

43 Some judges appreciates conservation concerns more fully than the others. In Kirkland v Robinson, Lord
Justice Steven Brown stated; “The Wildlife and Counrtyside Act is designed to protect the environment. That is
an objective of outstanding social importance™. Kirkland v Robinson, n 371 above. See also; Holden, n 260
above, 39. However, wildlife law enforcers still consider increasing awareness in the judiciary necessary.

4 R v Canning, n 325 above.
7 For the enforcement record of wildlife crime, see Appendix.
2 Count 1, n 325 above.

“ Count 2. 5, 6, and 7, ibid.

% Count 3 and 4, ibid.

1 «Bird-Nest Raider Jailed for Trade in Wild Chicks”, Independent. 19 May 1995. The population of peregrine
falcons in Britain plummeted in the 1950s following the introduction of organo-chlorine pesticides. It has,
however, made a strong recovery since then.

245 6and 21 (1), n 5 above.
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relevance of the conviction, however, is that that should have

stood as a warning to him . . . . He seems to have taken no
. 4
account of the warning;*>

Therefore, the judge did not consider that the imprisonment of 18 months was
excessive and the appeal against the sentence was dismissed. The case illustrates
why the use of COTES had been preferable, in order to impose a custodial sentence
to deter repeat offenders, even where it involved national offences.”*

However, as not all native species are included in COTES, PAW proposed to amend
the 1981 Act to include custodial sentences. PAW?’s proposal states that including
such sentences “will bring the Wildlife and Countryside Act 1981 closer in line with
other wildlife legislation including the CITES enforcement regulations, the
Protection of Animals Act 1911*%, the Badgers Act 1992** and the Wild Mammals
(Protection) Act 1996437« 438 Subsequently, the Act was amended to include a
maximum term of imprisonment of six months by Magistrates, and two years by the
Crown Court.®® The fine was also increased to a maximum of £5,000 by
Magistrates and an unlimited amount by the Crown Court. 9 Due to this
amendment, the imprisonment sentence of six months was imposed on an egg
collector in 2002. The magistrate stated; “The offences are so serious that the only a

. e ey B
custodial sentence can be justified”.*"'

2.8. Case Studies

2.8.1. Wild Birds

Offences involving birds are the most common wildlife offences in the UK. The UK
imports a large number of birds, along with other European nations. 442 (This is also

a cause for welfare concern, as many birds die in consignment.**) The smuggling of

433 1 325 above.

4 In Japan, the Species Conservation Law excludes national species that are already protected by other wildlife

legislation. See 3.4.2.1.

43 protection of Animals Act 1911. For discussions, see 4.5.3.6.
#6 protection of Badgers Act 1992.

7 Wild Mammals (Protection) Act 1996.

% Mr. Williams, n 316 above.

#95.21.n5 above. s. 81 and Sched. 12, n 358 above.

“0 Ibid.

# Independent, n 399 above. The first imprisonment sentence was in March 2002, when the offender was
convicted of the possession of wild birds and eggs thereof. for the imprisonment of four months. “Easy Prey for
Britain's Next Robbers™, Sunday Times, 2 Jun. 2002.

42 Gee UNDP, et.al.. n 63 above.
3 Wilkins. n 209 above, 41.

100



exotic birds often involves organised crime, on a very large scale.*** The impact that
the bird trade has upon wild populations is serious, particularly because many birds
suffocate during transport and arrive dead or do not survive quarantine.445 A figure
in 1990 shows that a total 21,600 of parrots, cockatoos, and other exotic species
arrived in Britain dead or did not survive quarantine.**°

In Operation Dorian, organised international smuggling on a large scale was
revealed. It involved six countries, including Australia, New Zealand, South Africa,
Austria, France and Switzerland, as well as the UK.* Using contacts in various
countries, eggs of Australian parrots were illegally taken from the wild, and
smuggled into Europe, despite the fact that Australia has a complete ban on the
export of its native parrots for commercial purposes. The total value of the birds
smuggled was estimated at around £403,000 but may have been as much as
£1,000,000. Using their contacts both inside and outside the UK, Customs and
TRAFFIC International accumulated information, which led to the execution of
Operation Dorian. In this Operation, a series of raids were carried out jointly by
Customs and TRAFFIC International, on a number of premises in the UK. A
number of parrots were found on the premises, and the Operation resulted in the
conviction and imposition of penalties on four people, including an eight month
prison sentence and a confiscation order for £29,500 under the Customs and Excise
Management Act 1979, as well as a payment of £2,500 as the heaviest fine of the
four.

As well as the threat imposed on exotic birds by smuggling as described above, the
persecution of wild birds has also threatened native populations in the UK. This is
especially so in the case of birds of prey, such as peregrine falcons Falco peregrinus
and golden eagles Aquila chrysaetos.**® One of the most common offences is the

49 Although some offenders are caught

stealing of eggs or chicks from their nests.
near nests,”’ many of them are caught possessing,*' selling, or offering to sell*** the
eggs or the birds hatched from stolen eggs or grown from the stolen chicks.**’

Moreover, birds of prey are further persecuted in various ways as they are regarded

* See Operation Dorian discussed below.
3 Wilkins, n 209 above, 42.

#¢ Ministers promised to tighten controls on “the much criticised import trade in wild birds™ in 1992.
“Government to Tighten Controls on Import of Wild Birds™, Times, 28 Feb. 1992.

7 Holden. n 260 above, 61.
8 Times, n 424 above.

49 See for instance; Times. n 399 above.

0 R v Canning, n 325 above.
B! Kirkland v Robinson, n 371 above. Robinson v Everett [1987] Criminal Law Review, 699.
2 partridge v Crittenden [1968)] A/l England Law Reports 2, 421-425.

45 ~ .
3 R. v Canning, n 325 above.
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as a threat to livestock. They can be stolen from their nests or have their nests
destroyed and many adults are shot, trapped or poisoned.***

Coordinated initiatives have been taken to tackle crime relating to wild birds,
between various statutory and non-statutory agencies. In a Cheshire village in 1993,
a team of birdwatchers set up a round-the-clock vigil to protect a peregrine’s nest.*”
This was a joint effort by the Police and the RSPB, as well as by ordinary citizens.
In 1994, officers from ten police forces, in cooperation with the RSPB, conducted a
series of raids on suspected illegal breeders, collectors, and traders.**® A number of
traps and other equipment were found during this operation, as well as many birds of
prey such as goshawks Accipiter gentilis, peregrine falcons Falco peregrinus,
merlins Falco columbaius, red kite Milvus milvus, etc. As a result of this series of
raids, blood samples were taken from more than 30 birds, sent to Nottingham

University, and the birds’ parentage was determined.*’

2.8.2. Traditional Medicine

Traditional East Asian medicines are one of the most commonly imported specimens
of endangered species in the UK. Species used in them include species such as tiger,
rhinoceros and bear, all of which are listed in CITES. The UK actively tackled
problems involving traditional Chinese medicines containing endangered species.
The Police carried out investigations into the materials used for such medicines,
beginning in the early 1990s.** Further, TRAFFIC revealed that in 50 per cent of
the retail outlets visited by the enforcement agencies, products claiming to contain
tiger bone, rhinoceros horn and bear bile were available. These initiatives enabled
the UK to have the first prosecution in the world in 1995 concerning such medicinal
products; The prosecution was a direct result of “Operation Charm”, the series of
joint raids by three police forces, Customs and the GWD in the same year.*” The
operation gained publicity*® and it has led to more information on such products
being passed on to the police.*’

As a direct result of this Operation, the world's first prosecution against the illegal
sale of traditional Chinese medicines was brought to court. In London, nine

A58 Times, n 424 above.

* Times, 27 Jun. 1993, 4.

46 Times, n 424 above.

7 Nottingham University possesses reputable genetic fingerprinting facilities. See 2.7.4.

% The first time that investigation concerning traditional East Asian medicine was mentioned in 7imes was on in
1993. “lllegal Trade in Organs of Endangered Asian Bears under Investigation™, Times, 27 Jun. 1993.

* Raids were conducted on pharmacies and stores in Manchester, London and Birmingham. “Tiger Medicine
Seized”, Times, 8 Feb. 1995.

%9 Holden, n 260 above, 67. For more detailed discussions on Operation Charm, see 67-69.

! Another big seizure was in 1996. “Rhino Horns Worth £3 Million Seized in London™, Times, 20 Aug. 1996.
For this case. see 2.9.
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offenders pleaded guilty, and two of them were fined £3,000 and £2,000.*% The UK
continued its efforts on suppress the sale of traditional Chinese medicines containing
substances taken from endangered species, under Operation Charm and the

subsequent Operation Oasis.

In October 2000, there was a seizure of bear bile and heart, however, illegal trade in
Chinese Medicines using endangered species appears to be declining in the UK,
according to a report by the WWF UK. “It may be that the trade is declining
following a vigorous and continuing effort by police and HM customs to crack down
on the sale of tiger bone and other products”.463 However, the WWF UK also fears
that this may be an indication that Customs' priorities have shifted away from the
wildlife trade.

2.8.3. Taxidermy

The largest seizure of exotic specimens in Britain took place in 1995 under Operation
Indiana,** at the premises of a taxidermist.'®® This Operation, jointly conducted by
Customs, the RSPB and TRAFFIC, discovered more than 500 species, with a
commercial value of approximately £500,000. The offender ran an illegal business
called “Identity Products”, from his home near Powys, importing and exporting
specimens of endangered species mainly to two dealers in Texas'®® and Oklahoma.*"’

This case came as a shock to many British conservationists and animal welfare
groups. The conservation concern was that some of the species found were amongst
the most seriously endangered.*®® For example, one of the species discovered was
the Philippine eagle Pithecophaga jeffreyi, and it was thought that only 50 pairs of
this species survived in the wild. Another example was the Siberian tiger Panthera
tigris, which has an estimated population in the wild of only 250.*° The animal
welfare concern was that the offender had arrangements with dealers in the countries
of origin of the species concerned and had animals killed to order. Also, the
specimens found included many immature specimens such as a pickled baby
chimpanzee, a baby elephant’s head, and frozen jaguar cubs. The prosecutor for this

case stated; “The damage done can’t be expressed in financial terms”.*”" Therefore

42 «£5,000 Fines for Animal Portions”, Times,7 Sep. 1995.

“* WWF, “Trade Towards Extinction?” (2002).

44 «protected Species Seized in Raid on Taxidermist™, Times, 16 Aug. 1995.
3 Ibid.

%6 The business was called “The American Headhunter”. Ibid.

%7 The business was called “Skulls Unlimited”. Ibid.

“% The species involved included 6 seriously endangered species: Phillippine monkey-eating eagles (only 50
pairs were thought to survive): the ring-tailed lemur; the Palawan peacock pheasant; the Humbolde penguin: and
the blue-naped parrot. Ibid.

4 DETR, n 296 above.

470 1 464 above.

103



the offender was sentenced to a maximum imprisonment term of two years under
COTES 1985.

The above case of the taxidermist indicates that offences are taken more seriously
when they involve dead animals, or where animals are subjected to cruelty; some
offenders have put forward arguments in court that specimens were not subject to
cruelty, ill treatment, or killing. For instance, in a case involving peregrine falcons,
the defendant argued that the birds were not ill-treated.*”" In R v Azaa’eha’el,472 the
appellant was sentenced to 12 months’ imprisonment for various offences *”
involving orchids in contravention of the EC Regulation, and the argument put

forward by the appellant against the sentence was of that kind; the court stated;

As to the term of imprisonment, Mr Aston [on behalf of the
appellant] says that although it is right that this country should be
seen to adhere to and uphold the International Convention there is
a great difference between those who deal in prohibited plants, the
purpose of which is to keep the plants alive, propagate them and
preserve the species, and those who deal in what must come from
dead animals, such as ivory and rhino horn. We agree with that
approach. . . . Therefore 12 months [imprisonment]. . . for
offences of this type cannot be right because it leaves far too little
scope for the sentencing of much more serious offences in breach
of the Convention. We think that that is right too.**

The fact that offences are treated more seriously when it involves dead animals has
two implications. One is related to a conservation concern. The other is a concern
for animal welfare, one of the distinctive features in the UK wildlife conservation.
The next section discusses the role an animal welfare organisation, the RSPCA, plays
in wildlife conservation in the UK.

2.9. The involvement of the RSPCA in Wildlife
Conservation

Although “conservation and welfare interests regularly find themselves in conflict”,
according to Harrop,"”” the very existence of many animal welfarists in the UK has

N R. v Canning, n 325 above.

2 R v Azadehdel [1989] 11 Cr. App. R. (S). 377.

B Three offences; offering for sale restricted specimens, being knowingly concerned with the harbouring,

keeping or concealing of or dealing with restricted goods and selling restricted specimens. Ibid.
M The sentence was reduced to six months. Ibid.

5 § R. Harrop, 'The Dynamics of Wild Animal Welfare Law' (1997) 13 Journal of Environmental Law, 2, 149-
156. Harrop raises the examples of competition between minke whale and blue whale, and white headed duck
and the ruddy duck, and points out that these are “dilemma” for welfarists “in the face of potential conservation-
based calls™.

104



made certain contributions to the protection of wildlife too. This section examines
476

the contribution of the RSPCA in relation to some of the major wildlife cases.

2.9.1. The Rhino Horn Case

One of the most important wildlife cases in the UK was the illegal sale of rhino
horns, in which the RSPCA played a primary role in the investigation.””” In April
1996, a former antique shop owner attempted to sell his stock of rhino horns, worth
approximately £2.8 million, using a third party, as he was in prison. The third party
contacted the London Stock Exchange, which in turn contacted the RSPCA.

Arrangements were made whereby an RSPCA undercover officer would act as a
potential buyer. The officer kept in contact with the third party and another man for
over a year. Due to the amount of money involved, the RSPCA decided to ask the
Police to co-operate. The South East Regional Crime Squad agreed to work with the
RSPCA officers. After numerous meetings with the suspects, in September 1996 the
Police arrested the two people who were in contact with undercover officers of the
RSPCA.

Four people were charged with attempting to sell rhino horns under COTES 1997478

The owner of the horns was sentenced to 15 months concurrent with his life term.
The judge ordered that the horns be confiscated.’”” However, later that year, the
Court of Appeal ruled that the 128 legitimately acquired rhino horns should not have
been confiscated from the owner. He was able to auction at least 30 per cent of his
collection as Regulation 338/97 allowed dealings in white rhino horn emanating from
South Africa.*®

2.9.2. The Northumberland Taxidermist Case

A taxidermist was found guilty of 169 breaches of the Wildlife and Countryside Act
1981 in 1994.**' He had more than 300 exhibits and was charged for offences of:
illegally possessing protected species; failing to keep necessary records; failing to
mark exhibits with official tags; failing to inform the DoE about the sale of dead
birds. The RSPCA conducted an undercover investigation, and birds and animals

76 Discussions below are based upon an interview conducted with Inspector Alan Fisher of the Special Operation
Unit (SOU) of the RSPCA, unless otherwise cited. Alan Fisher, Inspector, SOU, RSPCA, interview by author,
Horsham, 20 Apr. 1999.

477 “Preface Report™, internal document, provided by Inspector Fisher. “Rhino Raid”, Times, 20 Aug. 1996: and
“Rhino Horns Worth Three Million Pounds Seized in London™, 7imes. 4 Sep. 1996.

78 «Killer Led 2.8 Million Rhino Horn Plot from Prison Cell”, Times. 12 Mar. 1998. “Rhino Sentence™, Times,
28 Mar. 1998.

479 «Killer Persuaded Solicitor’s Clerk to Help Sell Rhino Horns™, Times. 18 Feb. 1998. Ibid.

%0 populations from South Africa were listed in Annex B of Regulation 338/97. Annex B, n 3 above.

#! «“Northumberland Taxidermist Found Guilty of 169 Breaches of Wildlife and Countryside Act™, Times. 29 Jun.
1994.
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were seized as a result of this investigation.” The RSPCA prosecuted the offender,
and he was released on conditional discharge for two years and ordered to pay the
RSPCA the £10,000 costs for the prosecution.

2.9.3. Inspectors and the Special Operation Unit

483 .
It also is now

The RSPCA was the first animal welfare organisation in the world.
the largest non-governmental law enforcement agency in the UK. It employs
inspectors to check the condition of animals and prosecute perpetrators of cruelty.
The enforcement task of the RSPCA are carried out by over 300 Inspectors.
Uniformed Inspectors mainly work following calls from the public. In 1998, the
RSPCA received a total of 1,558,131 phone calls. In addition to these uniformed
inspectors, there are 12 Inspectors in the Special Operation Unit (hereafter SOU),
which deals with organised, and often international crime involving animals. The
fields they are involved in include dog fighting, cock fighting, the transport of live
animals, smuggling, import and export, taxidermy, etc. Due to the seriousness of the
crimes, these Inspectors receive training from the Police and the Army. Their task is
a “mixture of gathering evidence and infiltration”, according to Inspector Fisher,"®*

and most of it involves covert operation.

In carrying out surveillance, the SOU often works with the Police, who may assist it,
or may need its assistance. In the rhino horn case described above, for instance, as
the scale of the operation was so large, Inspector Fisher asked the Police to
accompany him in his meeting with the suspect.” The SOU may also work with
other governmental agencies such as DEFRA. The findings resulting from
surveillance are forwarded to relevant organisations, such as the Police and DEFRA,
depending upon the case. Such findings are often used as evidence in the court. The
success rate for prosecutions resulting from the SOU’s surveillance is, according to
Inspector Fisher, extremely high.486

2.9.4. The RSPCA and Wildlife Crime

The RSPCA is an non-statutory organisation with relatively ample human and
financial resources. Unlike statutory agencies such as the Police and Customs, its
priority is to promote animal welfare. In this sense, it is better positioned to achieve
a higher success rate, as its efforts are concentrated on issues relating to animals. A
question may be raised as to whether the conservation of endangered species

2 The magistrate said, “A number of people are bound to wonder why this man was not sent to prison. None of
these offences carry a prison sentence™. Ibid.

3 The Police were established two years after the RSPCA's establishment. For discussions on the establishment

of the RSPCA, see Chapter 4.
4 Inspector Fisher, n 476 above.
5 See 2.9.1. Inspector Fisher, ibid.

48 Tbid.
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necessarily echoes with animal welfare principles, which ultimately concerns welfare

of individual animals, rather than ecology. Nevertheless, many of wildlife crimes
involve cruelty, as already mentioned.*®” Inspector Fisher stated that the RSPCA
took the initiative in the rhino horn case, as it believed that “somewhere in the line
there was cruelty involved”, as the methods of collecting horns are cruel. It was to
“prevent someone from benefiting from trade in wild animals, which would have
suffered in the collection of horns”. It was felt that it was necessary to prove that
even if horns are old, it is still not beneficial to sell rhino horns, as “the continuing
sale of endangered species is going to affect wild populations”. “It is both for

conservation and animal welfare”.*s®

2.10. Conclusion

Overall, the UK appreciates the conservation objectives of CITES, and CITES
implementation and enforcement are incorporated into wildlife law enforcement in
the UK. At EU level, Regulation 338/97 takes a distinct protective approach toward
CITES, covering a wider scope of species and specimens than required by CITES.
Its strict import restrictions reflect the EU’s efforts in taking responsibility as a major
importer of wildlife with comparatively rich human and financial resources. EU
implementation of CITES also reflects its efforts to base its decisions upon scientific
data whenever possible.

At a national level, the Wildlife and Countryside Act 1981 compliments CITES
implementation and enforcement, although recent developments hinting at its
possible relaxation may seriously undermine the effectiveness of enforcement
mechanisms in the future. The current enforcement mechanisms are relatively
effective, although they are inevitably subject to limitations. One of the most
significant characteristics of UK enforcement mechanisms is liaison between
enforcement agencies, and the initiatives taken by DEFRA in facilitating these
liaisons as the government authority responsible for environmental matters. PAW is
undoubtedly an effective way of ensuring liaison between all those who are involved
with wildlife issues.

Another significant point to be noted is the involvement of UK NGOs in wildlife law
enforcement. Large NGOs such as the RSPB and the RSPCA have made a
considerable contribution to the development of UK wildlife and animal welfare law
enforcement, particularly because for statutory agencies such as the Police and
Customs wildlife crime is not a top priority. On the other hand, NGOs can
concentrate their efforts and resources on environmental or animal-related matters. It
is further to be noted that the contribution made by NGOs in implementation and

%7 See 2.4.10, and 2.8.3.

o8 Inspector Fisher, n 476 above.
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enforcement of wildlife law is fully appreciated by the Government, thereby creating
strong co-operation between the two.
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Chapter 3 CITES Implementation and Enforcement in

Japan

3.1. Introduction

This chapter examines the implementation and enforcement of CITES' in Japan. It
will examine the legislation implementing CITES and consider how CITES is
enforced in Japan. The examination will be carried out whilst highlighting contrasts
with the UK situation where appropriate. The examination of enforcement
mechanisms will be carried out in relation to other existing legislation that serves
wildlife conservation purposes, in order to see how such existing legal mechanisms
affect the operation of CITES enforcement. Again, contrasts with the UK’s
enforcement mechanisms will be highlighted.

The Chapter first considers the history of CITES implementation in Japan. The
examination will be in chronological order, considering the historical background
for; first, the delayed ratification of CITES by Japan; second the initial
implementation mechanisms utilising trade laws; third the first internal control
legislation created in 1987; and fourth, the current CITES-implementing legislation
which superseded the 1987 law. Next, discussions of the current CITES-
implementing legislation itself will be provided. The discussion includes the
limitations of both the law itself and the enforcement mechanisms. Finally, three
case studies are provided, in order to appreciate the limitations brought up during the
preceding examination and also to see how existing legal mechanisms relating to
conservation affect the efficiency of CITES enforcement.

3.2. Historical Background

3.2.1. Before Ratification

Although CITES was adopted in 1973, in response to the world's environmental
movements which were beginning to have an increasing political significance,” it
was not until 1980 that Japan ratified CITES. The ratification was the latest amongst
the G7 countries, as shown in the table below.

"CITES, see 1.8.

> See 1.7.3.
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Country Date of Ratification

USA 01/07/1975
Canada 09/07/1975
Germany 07/01/1976
UK 31/10/1976
France 09/08/1978
Italy 31/12/1979
Japan 04/11/1980

Table 1: Date of ratification by G7 countries. Source: CITES Secretariat’

Although there are probably a number of reasons for this delay, Obara considers that
the primary reason was that the Japanese Government needed time to consult with
the relevant industries.® There are many industries in Japan that utilise wildlife
resources, including the traditional art industry as well as the pet industry and the
leather industry. Ivories and tortoise shells, for instance, both derived from CITES
species, have been utilised in traditional art products, and therefore have been
protected by the Government.” Facing international pressure to ratify CITES, the
Government negotiated with the industries mentioned above® and allowed them time
to import relevant specimens before trade restrictions took place.”

Protection of the relevant industries by the Japanese Government had posed a serious
threat to the conservation of world's wildlife. For instance, although musk deer
moschus moschiferus were listed in Appendix I of CITES in 1973.° this species
continued to be openly imported by Japanese industries until 1980.° The figures
show that between 1973 and 82 approximately 55,000 musk deer were imported into
Japan from Nepal, despite the fact that Nepal had banned the export of them since
1973.'% This posed a serious threat to populations of this endangered species,
especially because musk can only be extracted from male deer, suggesting that the

? The official website of CITES at: http:/www.cites.org/, visited on 5 Sep. 2001.

* H. Obara, 'Washington Joyaku to Nippon: Yasei Seibutsu “Mitsuyunyu” Taikoku (CITES and Japan: The
Country of Illegal Importation of Wildlife)', (Jan 1988) 509 Sekai (The World), 323. For the systematic
protection of industries by the Japanese Government, see for instance: Chapter 4 of E.F. Vogel, Japan as No.
One: Lessons for America (Tokyo: Tuttle-Mori Agency Inc., 1979).

5 See 2.2.

® The Proceedings of the Meeting of the Environment Committee, the Lower House, 108th Diet Meeting, 22 May
1987.

7 Obara states; “Needless to say, relevant industries which regarded wild animals and plants only as economic
resources had undoubtedly been preparing for what was going to happen later”. which is the restriction on trade
in some species required by CITES. Obara, n 4 above, 320.

% It was utilised heavily for traditional East Asian medicines.
? Obara, n 4 above, 321.
"% Ibid.
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actual kill might be much higher than the reported figure."" Many other species were

imported in vast quantities, in the anticipation of the commencement of trade
restrictions.'?

3.2.2. From Ratification to the First Internal Control Legislation

Pressures were being brought to bear against the Japanese Government to ratify
CITES. For instance, the WWF Japan repeatedly asked the Government to ratify
CITES, and this movement was supported by NGOs abroad.”” Whilst negotiating
with the reluctant industries, the Government started preparing the legal mechanisms
necessary for CITES implementation in order to ratify the Convention. Discussions
were held between relevant governmental authorities, and it was decided that the
import and export of CITES-related species would be regulated only by trade control.
The existing trade control legislation, the Foreign Exchange Law 1949" and the
Tariff Law 1954 were amended accordingly.

Subsequently, ratification took place, although there were at least two serious
limitations in the prepared implementation mechanism. The first limitation was the
large number of reservations entered by the Japanese Government. At the point of
ratification, Japan had nine reservations,'® which later became 14 following the
amendment to the CITES Appendices, in order to “give considerations to national
relevant industries”, according to the Government.'” This had allowed “a vast
amount of illegally exported specimens”18 to be imported into Japan legally, from a
Japanese perspective.'9 A typical example is lizards; between 1986 and August 87,
Japan imported skins of Appendix I lizards from Bangladesh, and the total estimated
number of lizards imported was approximately 730,000. **" Bangladesh had

"t was estimated to be four times as much as the import at most. Ibid. Japan entered a reservation for musk
deer after the ratification, therefore its import continued 'legally’.

2 WWF Japan, Niju-Nen Shi (The History of 20 Years) (Tokyo: WWF Japan, 1994), 15. For discussions on the
role played by NGOs at CITES COPs in lobbying. see; A. Ishihara, 'Washington Jouyaku deno NGO no
Yakuwari (NGO's Role at CITES)' (Feb. 1997) Kankyou (The Environment), 18-21.

 Ibid. It organised a symposium in 1977 to which IUCN and the RSPB, as well as the US Fisheries and Wildlife
Department attended.

" Foreign Exchange and Foreign Trade Law 1949, Law No. 228.
" Tariff Law 1954, Law No. 61.

'® Three species of marine turtles, three of lizards, one crocodile, and one musk deer. Research Office,
Environment Committee, Lower House, Zetsumetsu no Osore no Aru Yasei Doushokubutsu no Jouto no Kisei
Nado ni Kansuru Houritsuan Sankou Shiryou (Supplementary Material for the Bill for the Law for the Regulation
of Internal Movement of Endangered Species of Wild Fauna and Flora), submitted for 108" Diet Meeting, Apr.
1987, 4.

" Ibid. As five species of whales were added later, the number of species Japan entered reservations on became
14. Ibid. For criticisms, see; K. Kihara, 'Shizen Hogo Gyosei to Kokusaiteki Sekinin: Washington Jouyaku
Kokunaihou no Sekou o Ki Ni (Nature Conservation Governance and International Responsibility: Marking the
Enactment of CITES-Implementing Legislation)', (Feb 1988) 901 Jurist. 46-49.

"* Ibid, 48.
"% See the following paragraph.

2 Obara. n 4 above.
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prohibited the export of these lizards, however, once lizards were successfully

smuggled out, they could ‘legally' enter Japan, which imposed no regulations on the
species it had entered a reservation for.

Secondly, the Government considered CITES as a trade-regulating measure rather
than a conservation measure, as criticised by Isozaki.”' Referring to the decision to
apply trade control legislation to implement CITES, Ms. Koyama, a former official
of the Japanese Environment Agency (now the Ministry of the Environment) says;
“This [was] the cause of misunderstanding that ‘Japan [did] not have CITES-
implementing legislation™.** Clearly, the Japanese Government interpreted CITES
to be a trade-regulating treaty, and in terms of a minimum obligation based on such
an interpretation, Japan ‘had’ already ‘implemented” CITES by regulating trade by
border control.”

However, CITES is not merely concerned with trade regulations. As seen in
previous Chapters, its primary purpose is the conservation of endangered species.24
In order to achieve this end, Article VIII requires Parties to take “appropriate
measures”. > Such measures include internal control, such as restrictions on
possession or internal movement.”® For instance, the Endangered Species Act 1976
in the UK provided an offence of the sale of illegally imported specimens.27 Japan,
on the other hand, implemented CITES without providing any internal control
measures, and this turned out to be seriously undermining to the conservation
objectives of the Convention.

Although the Japanese Government considered that CITES had been 'implemented’
by border controls, the evidence shows that initially border controls were particularly
ineffective. For instance, the figure below shows the number of live specimens
'abandoned' ** at Customs between 1980 and 88. The number of abandoned
specimens increased drastically in 1985. This does not indicate any increase in the
imports, however. It was a result of the tightened border controls, which took place
in 1985, in response to international pressure.zg Therefore it is possible that prior to

' H. Isozaki, 'Washington Jouyaku o Meguru Gimon: Yasei Seibutsu no Fusei Yunyu ha Naze Soshi Dekinai ka
(Questions Surrounding CITES: Why Illegal Import of Wildlife Cannot Be Prevented), (Nov 1989) Kagaku
Asahi: Monthly Journal of Science, 35.

2 Maki Koyama to author, a fax correspondence, 21 May 1999.

B Japanese implementation was considered sufficient in 1997 by the CITES project which evaluated national
laws of Parties. It should be noted, however, that by 1997, Japan had enacted legislation to control internal trade.
Ibid. See: Res. 8.4, n 1 above.

* Preamble, n 1 above. See 1.7.4, 1.8.1 and 2.4.4.

* Art. VIIL ibid.

% Art. VIII(1)(a), ibid.

7 Art. 4, Endangered Species Act 1976. For discussions on this Act, see 2.2.1.

% Those who import illegal specimens are advised to “abandon™ them by Customs, under administrative
guidance. For discussions on CITES enforcement by Customs, see 3.4.1.3.

2 ~
¥ See 3.2.3.




1985, at least between 1,000 and 2,000 specimens were illegally imported annually
because of inefficient border controls.

Other limitations in the enforcement mechanisms were as follows. First, Appendix II
and III species could be imported with a certificate of origin, rather than an export
permit produced by the exporting country, despite the fact that CITES requires an
export permit for Appendix II species.’® Secondly, there were as many as 222
importing points, which made border control extremely difficult. Thirdly, offences
were rarely treated as a crime (See Table 2 below), with Customs dealing with them
by administrative measures, rather than by legally binding provisions, a habit which
still continues today.3 :

Live Specimens Abandoned
at the Border

number of
specimens

0
1980 1982 1984 1986 1988

Figure 1: Number of live specimens abandoned at the border between 1980 and
1988 Source: Ministry of Economy, Trade and Industry*

Year 1980 1981 1982 1983 1984 1985 1986 1987
Illegal Import 6 66 148 173 205 671 777 1,105
Notification/ Prosecution 1 1 0 2 6 11 6 5

Table 2: Number of illegal imports and the procedures undertaken by Customs>

3% Art. IV(2), n 1 above. For contrast with the UK, see 2.3.2. Regulation 3626/82 required both import and
export permits for species listed in CITES Appendices I and 1.

3! See 3.4.1.3. For discussions on administrative measures in relation to environmental problems, see; T.
Yonemaru, 'Golf Jou Kisei no “Oukyuu Shochi” (‘'Temporary Measures' for the Regulation of the Development of
Golf Fields)' (1993) 467 Hougaku Seminar (Law Seminar), 60-62.

32 provided by the Ministry of Economy, Trade and Industry (METI).
Wy
Ibid.
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Due to ineffective controls, wildlife continued to be smuggled into Japan, and was

openly traded internally. One of the most serious cases took place in 1983. In that
year, 14 pinche marmosets’" Saguinus oedipus (geoffroyi) were illegally imported
and found to be for sale in Japan.”> At the time, it was estimated that only 200 to
1000 pinche marmosets survived in wild, and only in Brazil, which prohibited the
export of not only this species but also any wildlife.”® The marmosets found in Japan
were accompanied by a forged permit. Despite the seriousness of this incident, there
was no legal basis for dealing with the marmosets, as the trade-related legislation
only regulates trade at the point of entry. In the end, 12 of the 14 marmosets were
returned to Brazil, by an unofficial arrangement made by a Member of the Diet.’’
This incident received high publicity and drew public attention to the seriousness of
smuggling, which gave rise to the creation of new internal control legislation in

1987.

3.2.3. International Pressure and Some Improvements

Although the Japanese public was gradually becoming aware of the seriousness of
the smuggling of CITES specimens to Japan, it was international pressure which
really pushed the Government into creating the internal control law. Concerns and
criticisms were expressed at CITES COPs and other relevant meetings. One of the
most significant events in terms of the effect it had on the legislative change of
Japanese CITES implementation was the CITES Party Seminar of Asian and Oceanic
Regions, held in Kuala Lumpur, in 1984. In this Seminar, Japan was severely
criticised for “violating” CITES provisions.38 The decision was adopted, to request
Japan to take appropriate measures in order to improve its enforcement of CITES
immediately. Also in 1984, the president of WWF International, the Duke of
Edinburgh of Great Britain, visited Japan and asked Prime Minister Yasuhiro
Nakasone to tighten up CITES controls within the country.”’

Subsequently the Japanese Government made an effort to improve its CITES
enforcement. The Liaison Committee was established in 1984, consisted of seven
CITES-related Ministries and Agencies;40 the Committee submitted four proposals,
which were subsequently implemented. They were; (1) requirements for the

3 Other common names are; cotton-headed tamarin; cotton-top marmoset; Liszt monkey; or cotton-top tamarin.

3% “One of the triggers of the creation of national [CITES] implementing legislation was the fact that 14
marmosets were illegally imported . . .”. Kihara, n 17 above, 46.

3 WWF Japan, n 12 above, 32.

37 A Member of the Diet offered partial funding and asked the Ministry of International Trade and Industry, now
the METIL, to return the marmosets via co-operation with the WWF Japan. The Proceedings of the Meeting of the
Environment Committee, Lower House, 123 Diet Meeting, 21 Apr. 1992.

3 Kihara, n 17 above, 6.
** WWF Japan. n 12 above.

“ The Environment Agency; the MAFF; the Ministry of International Trade and Industry; the Ministry of
Finance: the Ministry of Foreign Affairs; the Ministry of Health; and the Fisheries Agency.
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submission of export ermits“; 2) ensuring the validity of export permits, usin
port p g y port p g

diplomatic routes if necessary; and (3) strengthening checks at Customs, by co-
operation between relevant Ministries and Agencies and reducing the points of entry
(from 222 to 35 ports); (4) promoting the publicity of CITES.** Furthermore, as a
longer-term objective, the Committee proposed the reduction of reservations and the
creation of national legislation to tighten up internal CITES controls.*?

Yet, these proposals did not put an end to international criticism, reservations were
yet to be withdrawn and illegal trade was still suspected of continuing in Japan. At
COP 6 in 1987,* Japan was subject to criticism again, although indirectly, for its
practices involving reserved species. Decision 6.3 was adopted, which states that
some Parties with reservations refused to take into the consideration Decision 4.25.*
Decision 4.25, adopted at COP 4 in 1983, required Parties which entered reservations
on Appendix I species to apply the provisions for Appendix Il species in trading in
reserved Appendix | species. However, the Ministry of International Trade and
Industry (now the Ministry of Economy, Trade and Industry) of Japan considered
that it was not ‘illegal’ not to implement the Decisions of CITES* and therefore
continued to ignore Decision 4.25. The undermining effect of such inaction was
illustrated by the example of lizards smuggled out of Bangladesh, as mentioned
before.’

3.2.4. The 1987 Law

Following a proposal made by the CITES Liaison Committee, or rather, pressures
and criticisms from the international community, the Law Concerning the Regulation
of Internal Trade of Endangered Species of Wild Fauna and Flora 1987 (The 1987
Law hereinafter) was created in Japan as a measure to strengthen CITES
enforcement.”® The 1987 Law regulates the internal movement of the specimens
regulated by the Foreign Exchange Law 1949 and the Tariff Law 1954.° 1t
prohibited internal trade”' and display52 of regulated Appendix I species only. A

' Before this. the Japanese Government did not necessarily require an export permit for importation of
Appendices 11 and Il species. Instead, it allowed a certificate from a county of origin to be used instead.

* The Research Office of the Environment Committee, n 16 above, 22-24.

* These proposals were presented at the 5" COP in the following year. Ibid, 24-25.
* COP 6 was held just a month after Japan passed the 1987 Law.

* Decs. 6.3 and 4.25, n 1 above.

% Obara, n 4 above, 319.

7 See 3.2.2.

* Law Concerning the Regulation of Internal Trade of Endangered Species of Wild Fauna and Flora 1987, Law
No. 58. For a case under this Law, see: 725 Hanrei Times (1990) 239-240.

%1 14 above.

%n 15 above.

S Art. 3. n 48 above.
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penalty was provided for.”® The penalty for the most serious offence (illegal import

and export and the use of forged permits) was a maximum imprisonment term of six
months and a fine of 300,000 yen, approximately £1,500.>* Furthermore, it provided
for an inspection mechanism to ensure enforcement.”

Although it was certainly a step forward in ensuring comprehensive CITES
enforcement, the 1987 Law “came as disappointment™ to conservationists.”® Apart
from the fact that the Law was rarely applied,”’ the Law itself was toothless,
covering only a small range of species and specimens and lacking enforcement
powers. The following paragraphs will discuss the limitations of the Law briefly, as
many of these limitations remained in the legislation created in 1992 which
superseded the 1987 Law, and a more detailed examination of them will be carried
out later.”®

The first limitation of the 1987 Law relates to the scope of species and specimens
covered. With regard to this point, the following three points should be noted; (1)
species included were only Appendix I species”; (2) amongst these Appendix I
species, 36 of them were exempted, excluding the 12 reserved species;” and (3) parts
and derivatives were not covered.®’ These limitations exempted the majority of
species and specimens which were actually traded in Japan. For instance, 98 per cent
of the trade in 1985 was in Appendix II species, which means that internal control
only applied to two per cent of the specimens which entered the country.

The exclusion of a significant number of species from internal regulation reflected
the Government's pro-utilisation policy. It considered that Appendix Il (and III)
species should not be regulated internally, as those species are permitted to be traded
by CITES. During discussions of the 1987 Law, a Member of the Diet stated;
“International trade is permitted for species listed in Appendices Il and III if
accompanied by export permits from exporting countries. Therefore we have to

52 Art. 4, ibid.

5 Arts. 16-19, ibid.

54 Art. 16, ibid.

5 Art. 11, ibid.

% Obara, n 4 above, 323.

%7 For instance, for the regulation of internal trade in imported species, the trade control legislation was applied.
Also, the 1987 Law was based upon the trade control legislation, therefore, once specimens were cleared at
Customs, internal movement could not be regulated unless clearance by Customs was withdrawn. H. Isozaki, 'A
New Current of Wildlife Conservaton: In Pursuit of Balancing “Sustainable Development™ and “Presevation™
(Apr. 1992) Weekly Economist, 36.

¥ See 3.4.2.

It only covered half of the species regulated by CITES. Enforcement Order for the Law Concerning the
Regulation of Internal Trade of Endangered Species of Wild Fauna and Flora 1987, No. 375.

% Obara, n 4 above, 323.

¢! Kihara, n 17 above. 48.
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allow movements of these species in the éountry as well”.%® This was because the
Government's priority was the protection of the relevant industries, rather than the
conservation of wildlife. The Government wanted to make the scope of the regulated
species and specimens as narrow as possible, so the impact of the 1987 Law on the
industries would be at a minimum.®  Furthermore, the enforcement measures
provided in the 1987 Law were also very limited. It did not restrict the possession of
illegally imported specimens,” nor did it provide for the forfeiture or return of such

. 65
specimens.

3.2.5. The Japanese Perspective on Wildlife Conservation in the
1980s

Overall, the control provided by the 1987 Law was “insufficient”, according to
Sakaguchi.®® This was fundamentally because it lacked conservation perspectives.
The implementation of CITES provisions was therefore “slow™ and “passive”,
according to scholars.®” Indifference to wildlife conservation was by and large a
general attitude of Japanese people. People were simply not aware of the concept of
wildlife conservation. Obara considers that the concept was never fully understood
in Japan in the same way as in many Western countries. “In Japan, wildlife
conservation is not included in environmental conservation”. ®*  “Wildlife
conservation in Japan could even be regarded as caring for pets, let alone
environmental conservation”.*’

Obara recalls a meeting with a government official and his comment on the killing of
elephants in Zimbabwe, and the subsequent taking of ivories from the dead
elephants; “You must be against this from your standpoint of animal loving and
protection”.”” He also recalls another meeting with Ministers who stated; “Japan
must deal carefully with the world’s movement of animal loving and protection
which is observed at CITES or Whaling Convention”.”' Obara states; “I was
convinced by this comment that [governmental officials] would never understand the
objectives of CITES”. Also, referring to the whaling issue, Obara states that

2 Mr. Koga. The Proceeding of the Meeting, n 6 above.

% The protection of industry by the Japanese Government is discussed later. See 3.2.5.
® Only trade and display were regulated. Arts. 3 and 4, n 48 above.

% Penalties included fines and imprisonment only.

Y. Sakaguchi, Chikyu Kankyo Hogo no Hou Senryaku (Legal Strategies for the Earth’ s Environmental
Conservation) (Tokyo: Aoki Shoten, 1992) 46.

%" Kihara, n 17 above, 46, Obara, n 4 above, 318, and Isozaki. n 21 above. 34.

% Obara, ibid, 323.

*“ Ibid.

™ Ibid 324. For detailed discussions on the term “animal loving and protection™, see 5.9.1.

" Ibid, 324-325.

117



Japanese society was made to believe that the anti-whaling movement was “fanatical

love for animals™ and “bullying of Japan by America which has racial prejudices’".72

Both animal welfare and wildlife conservation law in Japan developed in a similar
vein. Japan faced severe international pressure to create animal welfare legislation in
the early 1970s.”> Although it did not understand the concept of animal welfare, it
still created welfare legislation in 1972, simply due to international pressure. The
1987 Law underwent a similar process. Japan did not appreciate the conservation
objectives of CITES, or fully understand the concept of wildlife conservation.
Nevertheless, because of international criticism, it chose to create the Law, with the
absolute minimum of measures required by CITES. It is possible that Japan
perceived the criticisms on its CITES-implementation as similar to criticisms on
issues relating to animal welfare in Japan, and interpreted wildlife conservation as an
“animal loving and protection” movement.”*

There is another aspect that needs to be considered as an influencing factor on
Japan's perspective on the international pressure imposed on it with regard to wildlife
conservation. During the 1980s, Japan was facing gaiatsu, foreign pressure, for
economic reasons, and such pressure was seen as “bullying” by many. ™ This
phenomenon helped Japan nurture a nationalistic pride in Japanese traditions as well
as economic success. These attitudes reflect general anti-Western feelings and
Japanese nationalism discussed in Chapter 5.”° For instance, the whaling issue is
regarded by many as a diplomatic opportunity for Japan to demonstrate the influence
it has on international po]i‘[ics.77 From this point of view, although external pressure
had succeeded in making the Government take the minimum possible practical steps
towards implementation, it might have had an adverse effect in terms of changing
Japanese people's views towards conservation or animal welfare.

3.3. Legislative Change

Although CITES was interpreted as a trade-regulating treaty by the Japanese
Government rather than a conservation treaty, it was CITES that facilitated the

7 Ibid. 325.
3 See 5.9, particularly 5.9.3.
™ Obara, n 4 above, 324.

S Ibid, 325.

7 « 5 s s o :
° For discussions on the relation between the Japanese nationalism and perception on 'Japanese' ecology, see

5.7.4 and 5.7.5.

" In 2000, the US threatened to impose sanction on Japan by utilising the Pelly Amendment due to the Japanese
expansion of scientific whaling. The Japanese Government anticipated the application of the Pelly Amendment
and still expanded the operation. “Chousa Hogei ni 'Zetsumetsu Kiki' no Kujira Tsuika: Bei ga Mouhanpatsu
('Endangered' Whales Added to the Scientific Whaling: The US Opposes Strongly”, Asahi Shimbun, 24 Aug.
2000.
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awareness and understanding of wildlife conservation in Japan. The need was

beginning to be felt to take appropriate measures towards the conservation of
wildlife, even though the concept might not yet have been fully understood. The
Law Concerning the Conservation of Endangered Species of Wild Fauna and Flora
(hereinafter the Species Conservation Law)’® was created in 1992, both to implement
CITES and to protect national species of wildlife. Before discussing the Law, the
following paragraphs will consider the background leading to its creation, both at
national and international level.

The creation of the Species Conservation Law in 1992 must be seen in relation to
two international developments concerning wildlife conservation; the CITES 8"
COP and the creation of the Biodiversity Convention. The CITES 8" COP was held
in Kyoto, Japan, in March 1992, and it was for this COP that the CITES-
implementing legislation was revised. Although the Species Conservation Law did
not pass the Diet until April 1992, the political motivation to evade criticism by
preparing this new law can be seen. The 8th COP was also a significant Conference
for Japan, because Japan successfully promoted the idea of sustainable use of

7 The other development, the

wildlife, together with African range states.
Biodiversity Convention, adopted in June 1992,% was perhaps more significant in
terms of comprehensive wildlife conservation in Japan. During the Diet discussions
on the bill, it was described as follows; “Strictly speaking, this Law is not the
national mechanism which implements obligations under the Biodiversity
Convention, however, we have, in our mind, that the Law will help protect the
biodiversity, which is the objective of the Convention, and that it aims to protect
habitats for that purpose™.®' The Environment Agency intended to start grappling

with the conservation of biodiversity by enacting the Species Conservation Law.

On a national level, predominantly because of the influence CITES had on public
awareness, gradual development of suitable conditions to prepare for systematic
wildlife conservation had taken place. In 1986, the first governmental section that
concentrated on wildlife issues, the Wildlife Protection Division was created within
the Nature Conservation Bureau of the Environment Agency.® Also, data relating to
a distribution of national species has been accumulated since 1973 by the Natural

7 Law Concerning the Conservation of Endangered Species of Wild Fauna and Flora 1992, Law No. 75.

” For discussions on the emphasis placed on sustainable use, see: N. Ishii. 'Yaseiseibutsu Hozen no Atarashii
Chouryu to Washington Jouyaku (New Currents of the Wildlife Conservation and CITES)', (Feb. 1997) Kankyou
(The Environment), 10-13.

¥ See 1.7.5.
8 Ito Suguru, The Proceedings of the Meeting, n 37 above.
82

See 1.5.

 Environment Agency. Wildlife Conservation in Japan (Tokyo: Environment Agency. 1997). 5.
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%% The accumulation of such data

Environment Conservation Research Programme.
has finally led to the delayed creation of Japan's Red Data Books in 1989 (for

plants)85 and in 1991 (for animals).

Following the creation of the Red Data Books, the Environment Agency consulted
the Nature Conservation Committee,®” which in return submitted a report consisting
of recommendations for measures to be taken for the conservation of wildlife in
Japan. Prior to the 1992 Law, Japan had enacted legislation which served wildlife
conservation purposes, however, its primary objectives were not the conservation of
wildlife or biodiversity. The Law Concerning the Protection and the Hunting of
Birds and Mammals 1918, the Cultural Heritage Protection Law 1949.* the Natural
Parks Law 1957, and the Natural Environment Preservation Law 1972°' all
included measures which could be used to protect wildlife, but which fell short of
systematic conservation measures. 2 The creation of a new enactment was
considered necessary. After negotiation with relevant Ministries and Agencies, the
Species Conservation Law was passed in the Diet on 29 May 1992. The 1992 Law
was thought to be “the first comprehensive, systematic wildlife conservation
legislation™ in Japan.”

3.4. Japanese Implementation and Enforcement

Mechanisms

Before discussing the Species Conservation Law itself, an overall picture of CITES
implementation in Japan needs to be provided. The Management Authority of

# Initiated by the Environment Agency. Prior to this Research Programme, there was no research regarding the
distribution of wild fauna and flora. For details, see: M. Numata (ed), Shizen Hogo Handbook (Nature
Conservation Handbook) (Tokyo: Asakura Shoten, 2000).

% Produced by the World Wildlife Fund and the Japan Nature Conservation Society.

% produced by the Environment Agency. IUCN's first Red Data Book was produced as early as 1966. For
discussions on the Japanese Red Data Book, see T. Nagaike and T. Nakai, Red Data Book' in Numata. n 84
above, 102-113. For discussions on the Red List, see for instance; Wildlife Protection Division. Nature
Conservation Bureau, Environment Agency, 'Honyurui oyobi Chorui no Atarashii Red List no Kouhyou' (Aug.
1998) Kankyou (The Environment), 2-5.

87 An advisory committee.

¥ The Law protects birds and mammals that are not designated as hunting species. It also provides for the
establishment of reserves. Law Concerning the Protection and the Hunting of Birds and Mammals 1918, Law
No. 32.

% Chapter 5 of the Law provides for protective measures for certain fauna and flora which are designated as
natural monuments by the Law. Cultural Heritage Protection Law 1949, Law No. 214.

% Natural Park Law 1957, Law No. 161.
°! Natural Environment Preservation Law 1972, Law No. 85.
%2 For detailed discussions on conservation measures under these legislation, see generally: Numata, n 84 above.

% Baba Noboru. The Proceedings of the Meeting, n 37 above.
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CITES implementation in Japan is the Ministry of Economy, Trade and Industry
(hereafter METI). The reason why METI was considered appropriate was partly
because CITES was and still is to some extent considered to concern trade issues.”
METTI was also considered appropriate as Customs, which is part of METI, are one
of the primary CITES enforcement actors.”

This is in contrast to the UK Management Authority, which is the government
authority responsible for environmental issues.”® The Scientific Authority, which
gives advice to the Management Authority on whether to issue such permits, is
governmental in Japan; the Wildlife Protection Division of the Ministry of the
Environment (for mammals) and the Fisheries Agency of the Ministry of
Agriculture, Forestry and Fisheries (hereafter MAFF) (for marine species and
plants).”” With regard to internal control under the 1992 Law, the Ministry of the
Environment is the responsible authority, however, actual enforcement is entrusted to
the Police.”

3.4.1. Border Control by Customs

3.4.1.1. Legislation

The Species Conservation Law is an internal control measure, and the border control
of CITES-listed species is carried out by Customs, under the Tariff Law 1954 and the
Foreign Exchange Law 1949.” Under Article 70 of the Tariff Law, valid licenses
required by the Foreign Exchange Law are necessary in order to import CITES listed
species.lo0 Article 52 of the Foreign Exchange Law states that importation must be
approved according to other relevant legislation, which, in this case, is CITES.'
Therefore, if an importer does not have valid permits for the specimens he wishes to
import, Article 70 of the Tariff Law makes this an offence, and a penalty is

* See 3.2.2.
% For discussions on CITES enforcement by Customs, see 3.4.1.
% See 2.5.1.

7 Research Committee on Wildlife Conservation Administration, Environment Agency. Zetsumetsu no Osore no
Aru Yasei Doushokubutsu Shu no Kokunai Torihiki Kanri: Zetsumetsu no Osore no Aru Yasei Doushokubutsu no
Shu no Hozon ni Kansuru Houritsu Shousetsu (Control of Internal Movement of Endangered Species of Wild
Fauna and Flora: Explanation on the Law Concerning the Conservation of Endangered Species of Wild Fauna
and Flora) (Tokyo: Chuo Houki Shuppan Ltd., 1995), 132.

% For discussions on the internal controls, see 3.4.2.3 and 3.4.2.4. For the UK authorities, see 2.5.1.

% This section is based upon the following interviews, unless otherwise stated; Nakajima Eizo, the Divisional
Manager, Control Division, Customs Clearance Department, Moji Customhouse, Kitakyushu-City, interview by
author, 21 May 2001. Konagamitsu Masayuki, the Divisional Manager, Accounting Division of the Coordination
Department, Moji Customhouse, interview by author, Kitakyushu-City, 21 May 2001. Customs officer, Fukuoka
Airport Customs, interview by author, Fukuoka, 21 May 2001. The name of the interviewee is not stated due to
the request of the interviewee.

1% Art. 70, n 15 above.

1%V Art. 52, n 14 above.
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imposed. All CITES-listed specimens, including parts and derivatives such as
traditional East Asian medicines,'” are regulated by Customs, according to CITES

regulations.

3.4.1.2. The Internal Structure of Customs

There are no officers who exclusively specialise in CITES-related matters within
Customs in Japam.104 However, there is at least one officer at each Customs location
who is responsible for the import and export of CITES specimens. Officers who deal
with CITES-related specimens do not necessarily have relevant backgrounds, and
they tend to be replaced after one or two years, like other public servants in Japan.'”
This draws a sharp contrast with the situation in the UK.' There is no general

107

training provided for Customs on a national level. ™" Each Customs provides its own

general training for officers dealing with CITES-related specimens.

All of the Customs in Japan are closely networked with Central Customs, which
distributes information it receives from each Customs to other relevant Customs.
Networking with other organisations, whether governmental or non-governmental,
does not exist,'™ however, except on the following occasions;'” (1) Customs works

with the Police if necessary when an offence takes place;l 10

and (2) Customs may ask
specialists from zoos and botanical gardens for help in species identification. In
addition, as in the UK, Customs maintains contact with the Ministry of the
Environment in order to collate licenses. Furthermore, public awareness is promoted

by leaflets placed at ports of entry to educate tourists.

3.4.1.3. Procedure for Dealing With Offences

When Customs officers encounter CITES-related specimens in Customs, the officer
who is responsible for CITES matters is called in and conducts an inspection. The
officer examines trade permits or certificates in order to see if they are valid under
the Tariff Law.''"' An offence dealt with at Customs border control is therefore

192 For discussions on penalties under the Tariff Law, see 3.4.1.3.

'% For internal control, only “easily recognisable™ parts and derivatives are subject to regulations. This is

because it was considered that the general public have less ability to recognise specimens than Customs officers.
1% Mr. Nakajima, n 99 above.

1% Mr. Konagamitsu. n 99 above.
1% See 2.5.2.

197 Mr. Nakajima. n 99 above.

1% Contrast can also be drawn with the UK in terms of networking, where enforcement actors are liaised with by
PAW. See 2.7.

199 Customs officer, n 99 above.

"% For instance, Customs is not empowered to detain an offender whereas the Police is.

""" Art. 70, n 15 above.
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normally treated according to the Tariff Law.'

When an illegal import is identified,
first, whether the offence was intentional or not has to be judged by Customs. The
procedure for a non-intentional offence is described below.'”> Once Customs judges
that the offence is intentional, it then begins an investigation and draws up an
investigation paper. If the offence is considered less serious, and the offender admits
the offence, a warning notification is given as an informal administrative measure. A
penalty fee is then imposed also as an administrative measure (not the same as a
warning notification), however, as it is not a criminal procedure, the amount of the
penalty fee is not disclosed to the public. These rules are not specifically legislated
for but are guidelines used within Customs.''* If the offence is serious and/or the
offender does not admit the offence, legal proceedings will be started by Customs.

3.4.1.4. Seizure and Confiscation

Seizure and confiscation are only utilised when the offence is deemed serious, unlike
the UK. When a non-intentional or an intentional but minor offence is identified at
Customs, a Customs officer will advise the offender to abandon his/her property right
to the relevant specimens, parts or derivatives. This is also an administrative
measure, and almost all non-serious offences are dealt with in this way. For a serious
offence, however, specimens are seized for investigation, and confiscation may be
ordered by a court.'"> Whether abandoned or seized, specimens then become the
property of the country under the Tariff Law''®, and they are either kept in Customs

"7 In the case of live
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warehouses or shipped back to the exporting country.
specimens, they are subsequently donated to zoos, aquariums or botanical gardens.

The disposal of live specimens is discussed further later.'"”

3.4.2. Summary of the Species Conservation Law

The following paragraphs will examine the contents and limitations of the Species
Conservation Law where it relates to CITES implementation. The discussion will be

"2 J1legal importation may be prosecuted both under the Tariff Law and the Foreign Exchange Law.
' See 3.4.1.4.

"% Customs officer, n 99 above. A warning notification is an administrative measure, and therefore is not treated
as an official crime.

"5 This makes a contrast with UK border controls. See 2.5.2.4. Article 118 of the Tariff Law provides for

confiscation measures for certain goods, which, however, does not include CITES specimens. Art. 118, n 15
above.

1% Art. 134 (3), ibid.

"7 Although the restoration of specimens to the country of origin is recommended by Article VIII of CITES, in

practice, this option is rarely feasible. This point was mentioned earlier. See 2.5.2.5.

'"* Although the Species Conservation Law provides for the return of live specimens to the country of origin at

the cost of the offender. this provision has never been used. See 3.4.3.1.

9 See 3.4.2.7.



carried out firstly by looking at the legislation itself, and secondly by examining

practical enforcement problems.

The Species Conservation Law regulates the internal movement of the relevant
specimens and provides for enforcement measures. The primary enforcement actors
are the Police. The Ministry of the Environment acts as a monitoring authority for
internal movements of these species.'”’ Apart from a few provisions,'' the CITES-
related contents of the Species Conservation Law has “hardly changed” from the
1987 Law, according to Sakaguchi.'** Regulation was applied initially to whole
specimens of Appendix I species only, although parts and derivatives were included
in 1994.' Internal movement and display of these specimens without registration is
regulated.'* Legally imported species should be registered with the Ministry of the
Environment in order for such restricted activities to be carried out legally.'”> On a
basic level, the Species Conservation Law fulfils the minimum obligation of CITES,
in requiring that specimens that can be registered are those imported legally under
CITES."

The system of inspection was inherited from the 1987 Law,'”” and provisions for the
return of illegally imported specimens to the country of origin were introduced.'”®
Penalties for offences under this Law were also provided.'”” However, what was
significantly different about the new legislation was that certain national species
became subject to regulation similar to that which applies to CITES Appendix I
species. They also became subject to import and export restrictions. Species that are
considered endangered nationally are designated as national endangered species and
receive various protective measures. Chapters 3 and 4 of the Species Conservation
Law are devoted to those national species, providing provisions for habitat

. 130 . 131
protection ~ and breeding programmes.

10 See 3.4.2.3.
12 Newly inserted provisions are discussed in the following paragraphs.
122 Sakaguchi, n 66 above, 47.

123 Basic Policy for the Conservation of Rare Wild Fauna and Flora 1992, No. 24. Specimens to be regulated are
defined in the Basic Policy.

12 Arts. 12 and 17 respectively, n 78 above.

125 Art. 20, ibid. For explanation of UK COTES, see 2.2.4.
126 Article I1T of CITES lays down conditions for derogations regarding Appendix I species. Art. Il n 1 above.
127 Art. 27. n 78 above.

2% Art. 16, ibid.

12% Chapter 6. ibid.

139 Chapter 3. ibid.

13! Chapter 4. ibid.
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The limitations of the Species Conservation Law, in comparison to the UK
132

legislation, are as follows.
1. Appendix Il and III species are not included.

2. Parts and derivatives which are subject to regulation are those that are “easily
recognisable”.

3. The registration system operates largely on a voluntary basis and lacks an
effective monitoring system.

4. Possession of illegally imported specimens is not regulated.
5. Confiscation measures are not provided.
6. There are no appropriate provisions to care for live specimens imported illegally.

The following paragraphs will examine these limitations closely.

3.4.2.1. Scope of Species

The exclusion, from internal control, of species from Appendices Il and III seriously
undermines the effectiveness of Japanese control of the wildlife trade, as Appendix I
species number only 700 amongst 33,000 CITES listed species, and 98 per cent of
imports to Japan are imports of either Appendix 11 or 111 species.”> This means that
98 per cent of the specimens imported into Japan are regulated only by the border
controls. Nevertheless, the Government chose not to include Appendix II species, in
order to protect industry. During the Diet discussions, the Government's response to
the question as to why Appendix Il species were not included was because
“democracy” has to be respected, 4 to cater for the needs of different people,
including those of industry. It also stated; “It is doubtful whether it is appropriate to
make an implementing legislation stricter than CITBS?.

CITES does allow Appendix II species to be traded for commercial purposes as long
as they are accompanied by an export permit.]36 However, particularly considering
the lack of expertise and resources at Customs necessary for strict border control,'”’
internal control is necessary, in order to ensure efficient trade control. The inclusion

P2 For discussions on EC Regulation 338/97, see 2.4: and for COTES 1997, see: 2.2.4, 2.7.4 and 2.7.6.
133 TRAFFIC Japan, Washington Jouyaku Taishou Doushokubutsu no Torihiki Doukou ni Kansuru Chousa

Kenkyu (Study on Trade in Animals and Plants Protected by CITES) (Tokyo: TRAFFIC Japan, 1999). 110.

3% The Proceedings of the Meeting of the Environment Committee, the Upper House, 123rd Diet Meeting, 27

May 1992.
133 Ibid.
3¢ Art. IV, n 1 above.

B7See 3.4.1.



of Appendix Il species was recommended in Supplementary Resolution by the

Members of the Diet, in passing not only the 1992 Law, but also the 1987 Law."®

Article XIV (1) of CITES allows Member States to take stricter measures than are
provided for in CITES,"”” and EC Regulation 338/97 provides for such measures,
being aware of its richer financial and human resources.'*’ Under EC Regulation
338/97, the UK imposes extended internal control on other species not listed in
CITES.""!

3.4.2.2. Scope of Specimens

Parts and derivatives were not included under the scope of specimens until 1994. An
amendment was made to the Species Conservation Law in 1994, as the inclusion of
parts and derivatives under the scope of specimens was requested in the
2.'"*% Still, there

remains a serious loophole in its scope. Parts and derivatives subject to internal

Supplementary Resolution submitted in passing the Law in 199

regulation are those that are “easily rccognisable”,143 and they are specified in the

44 The Enforcement

Enforcement Order for the Species Conservation Law 1992.
Order, which is enacted by the Cabinet,'* is accompanied by the Appendix
specifying such parts of CITES specimens as fur, skin, horn, tusk, feather, hair, shell,
flower, trunk, stalk, etc., and derivatives as those processed out of such parts.'46
Although it appears to contribute to the efficient enforcement of internal control, the
specification exempts certain products which have high commercial values, such as

traditional East Asian medicines.'*’

Article I of CITES also uses the wording “easily recognisable” in the definition of
parts and derivatives to be regulated."*® The interpretation of this wording by the

Japanese Government is as follows. In a Diet discussion on the 1994 amendment to
the Species Conservation Law, the Environment Agency stated that specimens are

B8 The Proceedings of the Meeting of the Special Environment Committee, the Upper House, 108" Diet Meeting,

25 May 1987. Research Committee on Wildlife Conservation Administration, Environment Agency. n 97 above,
431.

139 Art. XIV, n 1 above.

% This point was mentioned earlier. See 2.3.3.

141 See 2.4.6.

142 Supplementary Resolution, n 138 above.

'S Environment Agency, n 97 above, 92.

1“ Appendix 4, Enforcement Order for the Law Concerning the Conservation of Endangered Species of Wild
Fauna and Flora 1992, No. 17.

5 See for instance; H. Abe, M. Shindou and S. Kawato, Gaisetsu: Gendai Nihon no Seiji (Introduction to the
Present Japanese Politics) (Tokyo: University of Tokyo Press. 1990).

146

Appendix 4, n 144 above.

7 Currently, traditional medicines including tiger parts are the only derivatives subject to internal regulation.

See 3.4.2.3.

8 Art. I n 1 above.
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regulated by 'specialist’ Customs officers at the country's border, and that once they

enter the country, “as they are to be registered by the general public, they should be
easily recognisable by the general public”.'” However, the identification of parts
and derivatives does not necessarily always require expertise. For example,
traditional East Asian medicines often come with obvious labels specifying the
contents which are often CITES listed species. Nevertheless, despite the fact that
Japan is one of the major importers of traditional East Asian medicines containing
endangered species, these medicines are not regulated, except for those containing
tiger parts."”” EC Regulation 338/97 requires much stricter regulation and therefore
the UK goes as far as regulating parts or derivatives of any other goods which

“appear” to contain species protected by the Regulation."'

3.4.2.3. Registration Schemes

The registration scheme under the Species Conservation Law is the central scheme
for internal control. Specimens, including parts and derivatives, '** cannot be
internally traded or displayed unless they are registered with the Ministry of the
Environment. There are two types of registration. The first is the registration
scheme for Appendix I species, and this has been provided for since the 1987 Law.
Article VII of CITES provides for derogations from trade prohibition for Appendix I
species, if specimens were obtained before CITES came to be applied to the species,
or if they are bred for commercial purposes.'” In this instance, the relevant
specimens of Appendix 1" have to be registered with the Ministry of the
Environment if the specimens are to be internally traded or displayed.'” A
registration form is provided by the Ministry of the Environment, if the application
for registration is accepted, and the specimens must be accompanied by this form
when internally traded or displayed. When ownership is transferred to another
person, the person who became the new owner must notify the Ministry of the
Environment of the transaction within 30 days.'*®
The other type of registration scheme, the “pre-registration system”, virtually

exempts certain parts and derivatives from the abovementioned general registration

19 The Proceedings of the Meeting of the Environmental Committee, the Lower House, 129" Diet Meeting, 7,
June 1994.

%0 See 3.4.2.3 and the following paragraphs. For discussions on the problems relating to non-regulation of
traditional medicines containing bear species, see 3.4.3.3.

"1 Art. 2 (t). Regulation 338/97. See 2.4.5.

"2 See 3.4.2.2.

153 Art. VII (2) and (4). n 1 above.

" Art. 4 and Appendix 6, n 144 above.

"% Art. 20, n 78 above.

16 Art. 21, ibid.




7 The pre-registration scheme was introduced by an amendment to the

scheme.
Species Conservation Law in 1994. The scheme is intended to make registration less
complicated for specimens, parts and derivatives that are internally traded on a larger

scale.'™ The scheme can be split into three parts according to the level of

distribution: importers or dealers of raw materials; manufacturers; and retailers. The
raw materials that are subject to this scheme are designated as “Raw Material
Parts”'>? and the segmented materials are designated as “Specified Parts”,'®® and

those parts are officially exempted from ordinary registration obligations.

“Raw Material Parts” are defined to be those “used as raw materials of products

" They are specified in the Enforcement Order and include
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within the country".]
parts such as ivory and turtle shells. Dealers of these specified parts can pre-
register details such as the species, import quantities, and expected exporter with the
Ministry of the Environment, which provides for as many pre-registration forms as
specified in the application form, before the import takes place.'(’3 The dealers must
carry out a transaction for Raw Material Parts using a pre-registration form, and
notify the Ministry of the Environment of details of the transaction every three

4
months.'®

Manufacturers, or rather, primary producers, whose business is in dealing with
“Special Parts™ (segmented parts), are designated as “Specified Business Dealers of
International Rare Species™.'®> Their obligations, which are non-binding, are (1) to
register their business with METI (2) to keep records of their dealings where Special

166 ¢ O
and (3) to produce a “management form” containing necessary

167

Parts are involved,
information when transferring the relevant parts onto a third party to accompany it.
Manufacturers who deal with final products have to register with the Minister of the
Environment or the METI Minister in order for the products to be authorised and
granted a stamp of approval.'® This system is also non-binding. The relevant
Ministry refers to the “management form™ to ensure that details correspond with
those contained in the import permit of the relevant specimens. Finally, retailers are

157 Arts. 12(1)(3), 20(2) and 33(2), n 78 above.
'8 Environment Agency, n 97 above, 160.

159 Art. 20(2). n 78 above.

190 Art. 33(2), (3) and (4), ibid.

11 Art. 12 (3), ibid.

12 Art. 2 (4), ibid. Art. 2(4) and Appendix 5. n 144 above.
'3 Art. 20(2), ibid.

1% Art. 20(3)(2). ibid.

193 Art. 33(2), ibid.

1% Article 33 (2). ibid.

17 Article 33 (6). ibid.

1% Article 33 (7). ibid.




encouraged to choose products with a stamp of approval, although they are also free

from any binding regulations. The stamp of approval, which is encouraged, but not
compulsorily attached to final products dealt by retailers, is intended to be an

incentive for consumers to choose legally approved products.'®’

Two of the most serious loopholes in the registration schemes are reliance on the
voluntary conduct of dealers and a lack of monitoring. Although sanctions are
provided in Chapter 6 of the Species Conservation Law for the movement and

170 . . . .
no sufficient monitoring system exists to ensure

display of the relevant specimens,
compliance. The ordinary registration scheme allows specimens to be traded, as long
as the transaction is accompanied with the registration form and the receiver notifies
the Ministry of the Environment or METI. In the pre-registration scheme, the way
specimens are monitored is by referring to the aforementioned “management form”
based upon the pre-registration form, in order to see if the details contained in the
form correspond with the relevant import permit. However, the production of the
management form is voluntary, and there are no binding provisions to ensure that
illegally imported products will not be mixed with those that are legally produced.
(These registrations are in practice conducted by the Japan Wildlife Research Centre,
a foundation under the umbrella of the Ministry of the Environment. The Centre

keeps the database of registration.m)

The only measure provided in the Species Conservation Law to monitor the
registration schemes is on-spot inspection by the Government as provided for in
Article 19.'7? This inspection can also be carried out, in theory, by voluntary
conservation promoting agents, as defined in Article 51.'"77 However, the evidence
suggests that these are not functioning adequately either. For instance, during a Diet
discussion on the 1994 amendment which introduced the pre-registration scheme, it
was pointed out that the ordinary registration scheme was not functioning properly
because of the lack of monitoring. Dealers in rural areas were especially aware that

the monitoring could not cover such areas.'’* Furthermore, the dealers who are to be

19 The Proceedings of the Meeting of the Environment Special Committee, the Upper House, 129" Diet Meeting,

20. Jun. 1994.

' For instance, imprisonment of less than one year or a fine of less than a million yen (approximately £5.500)
for violation of the Article 12 (prohibition of movement of the relevant specimens without registration) are
included. Art. 58, n 78 above.

""" TRAFFIC Japan, “Materials for CITES 11™ COP™, at; http://www.twics.com/~trafficj/Hawskbill.htm, visited
on 1 Nov. 2001.

"2 The Ministry of the Environment, the METI, and the MAFF are empowered to carry out such inspections.

Art. 19, n 78 above.

3 @ e e 4 s ‘ n ~ ¥
'3 Their responsibilities are to carry out activities deemed necessary for the conservation of the protected species.

Art. 51, ibid.

" The Proceedings of the Meeting of the Environment Committee, the Lower House, 129" Diet Meeting, 7 Jun.
1994. As for a more recent example, in 1999, CITES-listed species including orang-utan were found to be on
sale in a pet shop in Osaka. Officers from the then Environment Agency inspected the site “following a repeated
request from an NGO”. M. Sakamoto, Japan Wildlife Conservation Society. “The Reality of Japan's
Implementation and Enforcement of CITES™ (2000), a report distributed at CITES COP 11. For discussions on
this case, see 3.4.3.1.
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> In 2001, inspections took place in March,

) . . 17
inspected are notified in advance.
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August and September.

Another serious loophole in the registration scheme is the fact that certain types of
dealer exist who are not regulated under the pre-registration system. It is only raw
materials that are subject to compulsory regulation, and there are dealers of final
products who fall between the regulative provisions. For instance, taking the
example of tortoiseshell dealers, there are wholesalers between manufacturers and
retailers who deal with only a certain type of final product, such as accessories and
frames of glasses.'”” Since final products are recorded as for “home consumption”
by their manufacturers, there is no way of knowing how many final products are
produced or to whom they are traded.

CITES has no specific provisions as to how to implement internal controls. The UK
has a system which allows the internal movement of protected species if certain
conditions are met. The UK controls internal movements of Annex A and B species,
which include all CITES Appendices I and Il as well as IIl (partially) and other
species.'”® Although sales, purchase and keeping for sale of Annexes A and B
species are prohibited as well as other similar activities,'”” such activities may take
place if the specimens in question meet the conditions required by Article 8 (3) of the
EC Regulation."™ If these conditions are met, DEFRA issues a certificate for such
activities. ' There is no derogation for specific parts and derivatives under
Regulation 338/97 as provided for in the Species Conservation Law, either.
Inspection can be carried out by the Police as well as Wildlife Inspectors under
Regulation 9 of COTES with much stronger enforcement powers,]82 than exist under
the Species Conservation Law, which has an obvious lack of enforcement powers

and a lack ofinspectors.|83

175 Sakamoto Masayuki, Japan Wildlife Conservation Society, interview by author, Tokyo, 11 March 2002.

178 Tbid.

"7 M. Sakamoto, Japan Wildlife Conservation Society, “Hawksbill Trade Revived? Analysis of the Management

System of Domestic 'Bekko' Trade in Japan™ (2000), a report distributed at CITES COP 11.

"8 Art. 3, n 151 above. Commercial activities involving Annexes A and B are restricted by Article 8 of the EC
Regulation, and offences in violation of this Article are provided in Regulation 8 of COTES. See 2.4 and 2.5.

"1t is an offence to purchase, offer to purchase, acquire for commercial purposes, display to the public for

commercial purposes, use for commercial gain, sell, keep for sale, offer for sale or transport for sale under
Regulation 8 (1). Reg. 8 (1), COTES.

"0 Such conditions cover those specified in CITES itself and Resolutions as well as others. and conditions
provided by the Regulation are much stricter than CITES. Art. 8(3). n 151 above. See 2.4.7.

"1 The requirements for such certificates have recently been relaxed in the EU. See 2.7.4.

"2 Both the Police and Wildlife Inspectors are empowered to take a blood sample or tissue of the specimens.

when accompanied by a veterinary surgeon and the welfare of live specimens is ensured. Reg. 9. above n 179
above. See 2.7.4.

'8 Art. 19, n 78 above.



3.4.2.4. Possession

The fourth limitation of the Species Conservation Law is the lack of restriction on
the possession of specimens. Registration as described above is required only when
movement or display of specimens takes place, and it is not illegal to simply possess
the specimens even when they have been imported illegally. This is seriously
undermining to the effectiveness of internal control, considering the popularity of
wildlife products and exotic pets amongst Japanese people. The legal import of
CITES specimens into Japan is the largest in the world per capi‘[a.|84 Regulation

must be imposed on a personal level as well as on a market level.

In fact, Article VIII (1)(a) of CITES requires Member States to take appropriate
measures in order to sanction against “trade” or “possession” of specimens “or
both», 1% However, because of the word “or”, Japan chose to fulfil a minimum
obligation, by restricting only one of the two. The UK imposes restriction on the
keeping of the specimen for sale under COTES. Also, the Wildlife and Countryside
Act regulates the possession of certain birds, some of which are listed in CITES.'*

3.4.2.5. Confiscation

The fifth limitation of the Species Conservation Law is the lack of measures that
enable confiscation. Although confiscation may be ordered by a court as part of
border controls,'® no such measure is provided under the Species Conservation Law.
If the specimen was imported legally but was traded internally or displayed without
valid registration, Article 58 of the Species Conservation Law provides for a
penalty'® but no confiscation measure. If the specimen was illegally imported, a
penalty under the Foreign Exchange Law may be imposed.‘sg Alternatively,
penalties may be imposed under both the Foreign Exchange Law and the Species
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Conservation Law. The confiscation measure may only be granted once the

'8 Thirty five thousand cases of legal import. Japan Wildlife Conservation Society, at:
http://www.jwes.org/jwes-katudo/CITES/citesmore.html, visited on 11 Nov. 2001. Also see UNDP, UNEP,
World Bank and World Resources Institute, World Resources 2000-2001: People and Ecosystems: The Fraying
Web of Life (Washington, D.C.: World Resources Institute, 2002) 250-251.

185 Art. VIII (1)(a), n 1 above.

'8 COTES restricts the possession only where specimens are kept for sales. Reg. 8. n 179 above. For
discussions on restrictions on the possession of birds, see 2.2.4 and 2.7.4.

87 As for border controls, people are advised to give up specimens in most cases, if the offence is considered not

too serious. If the offence is considered serious and is prosecuted. confiscation may be ordered as an incidental
penalty under Article 19 of the Criminal Law. If prosecution does not take place, there will be no confiscation.
See 3.4.1.4. For comparison with the UK, see 2.2.4 and 2.5.2.4.

"% A term of imprisonment of less than a year or fine of less than a million yen.

'8 Art. 52, n 14 above.

% WWF Japan, “Seibutsu Tayousei Kokka Senryaku: Gutaisaku Teian (National Strategy for the Protection of
Biodiversity: Practical Suggestions)™ (1999) at; http://www.twics.com/~trafficj/orangutan2.htm, visited on 15
Dec. 2000.


http://wvvw.jwcs.org/jwcs-katudo/CITES/citesmore.html
http://www.twics.com/~tratIIcj/orangutan2.htm

offender is convicted and is incidental to the penalty for the criminal offence under
the Article 19 of the Criminal Law.

However, the normal procedure when an offence is identified on the internal market
is as follows.'”" The Police or Customs have to prove that the specimen in question
was illegally imported. The specimen falls into the possession of Customs if the
importer abandons property rights to the specimen. Customs also has the power to
seize the specimen for investigation, '°> although there is no immediate
confiscation.'” The specimen falls into the possession of the Police if it is seized for
a criminal investigation. The importer may abandon his property rights during the
legal procedure, and if not, confiscation may be ordered by the court. Either way, the
burden of proof for illegal imports falls upon the enforcement agents, and this is
particularly detrimental in the case of live specimens, as it is difficult to prove illegal

importation'** and the specimens may die before the offence is proven.

In the UK, Regulation 5 of COTES specifies the procedure for handling specimens
when an offence takes place as follows. At the border, Customs is empowered to
detain the specimen until proof of lawful import or export is furnished by the person
in control of that specimen under the Customs and Excise Management Act 1979.'%
If proof cannot be furnished, the specimen is liable to forfeiture under the same Act.
Under COTES, the burden of proof also falls upon the offender. Also, the court
“shall order the forfeiture” of specimens if the person is convicted of committing an
offence under COTES.'” Therefore, in the UK, when an offence is identified, or
even suspected, the specimen is immediately seized and confiscation is ordered.

3.4.2.6. Live specimens

The Species Conservation Law has no provisions that require live specimens to be
suitably cared for. The only relevant provision is Article 7, which states;

Owners or possessors of individuals or their parts or products
thereof . . .. of the endangered species of wild fauna and flora
shall be conscious of the importance of conserving the endangered
species of wild fauna and flora, and shall endeavour to properly

treat the individuals etc.'”’

! Japan Wildlife Conservation Society, n 184 above; and WWF Japan, ibid.

"2 This procedure by Customs was mentioned earlier. See 3.4.1.3 and 3.4.1.4.

'3 It has to be ordered by court. See 3.4.1.4.

" This is due to the difficulty in identifying the species. See: WWF Japan, n 190 above.
%55, 139, Customs and Excise Management Act 1979. Reg. 5. n 179 above.
1% Reg. 11, ibid.

7 Art. 7. n 78 above.



This provision is not provided exclusively for live specimens, and lacks a definition

as to what 'proper treatment' consists of. It is also not a binding provision, and
therefore, there are no sanctions provided should this provision be breached.

There are also no regulations ensuring the welfare of live specimens by enforcement
agencies, and a system to deal with live specimens, as seen in the case of the UK, is
non-existent.'” Once the specimen is in the possession of Customs or the Police,'”
the procedure taken is as follows. When the specimen falls into the hands of
Customs, METI looks for a zoo or an aquarium which will agree to accept it, through

the Japanese Association of Zoological Gardens and Aquaria.‘m0

There are a number of problems relating to the Government's dealings with live
specimens. First of all, no appropriate subsidies are granted by the Government,
despite the huge amount of live specimens illegally imported and subsequently
abandoned.”' A certain amount of money for costs, including food, is paid by METI
to the Association of Zoological Gardens and Aquaria, which subsequently
distributes it to individual zoos and aquariums.202 In 1996, for instance, seven
million yen (approximately £41,200) was granted.”” However, the number of
specimens sent to zoos and aquariums during this year was 1,197,** which means
that the Ministry provided only 5,800 yen (approximately £34) towards the care of
each specimen. Funding for maintenance costs and payments to staff are not
provided. The number of live specimens confiscated has increased every year by
approximately 300 specimens,205 and by March 1999, 1,436 animals of 86 species
were cared for in 78 facilities.”*® Secondly, zoos and aquariums are running out of

the space.207

Finally, Customs do not have a facility to temporarily house living animals. This is
the most urgent problem. At the moment, some Customs Collections have non-
official contracts with local pet shops to temporarily house live specimens.””® The
process of finding a suitable zoo sometimes stretches on for as long as a month or

1% For discussions on the treatment of live specimens in the UK., see 2.4.10 and 2.5.2.5.

' Following the abovementioned procedure. See 3.4.2.5. The treatment of live specimens by Customs was
mentioned briefly earlier. See 3.4.1.4. For discussions on the Japanese animal welfare legislation, see 5.9.

2% Japan Wildlife Conservation Society, n 174 above.

21 See Table 2 above.

22 Japan Wildlife Conservation Society, n 174 above.

2 WWF Japan, “Fusei Torihiki ni yori Hogo Sareta Doushokubutsu no Kanri ni Kansuru Chousa Kenkyu (Study
on the Treatment of Animals and Plants Detained Due to Illegal Trade)™ (1999), provided by TRAFFIC Japan.

** Ibid.

25 “Ikoku wa Tsuraivo Mitsuyu Mitsuyu Doubutsu (Hard to be in a Foreign Country: Illegally Imported
Animals)”, Asahi Shimbun, 23 Jun. 1999.

26 Mainichi Shimbun, 13 Jun. 1999.

27 Customs officer, n 99 above.

2% Ibid.




more.””” This could lead to the animal's death whilst it is kept at a pet shop which

may not necessarily have appropriate facilities to care for the particular species. The
number of live specimens that die whilst under the responsibility of Customs is
generally high. For instance, Narita Airport has a memorial tower for dead animals,
due to the vast number of animals that were dead on arrival or died whilst in
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Customs.

When the specimen is with the Police, the situation is even worse. There is no
commission system as described above for Customs, and therefore no commission
fee is granted by the Government.”!' Amongst specimens seized by the Police on the
internal market, only 44 specimens were accepted by the Association of Zoological
Gardens and Aquaria between 1988 and 1995.2'% The Police has to continue caring
for a specimen if no facility is found. Similar problems are faced by the Police in
handling abandoned domestic animals, although they can be transferred to a local

authority, which usually has an animal centre to temporarily house animals.”"”

The lack of a system to care for live specimens is in violation of CITES provisions
provided to ensure the welfare of individual animals. Article VIII (3) requires
Member States “properly [care] for” live specimens.?'* Although the Species
Conservation Law provides Article 7, which follows the wording of CITES,2I5 its
implementation is nonexistent, as examined above. The treatment of live specimens
is one of the repeated concerns at CITES COPs, as addressed in Resolution 9.11 and
10.7.2'® Resolution 10.7 asks that the welfare of individual specimens kept in
captivity is ensured: “in preference to either being returned to the wild or destroyed,
they must be afforded humane conditions and ensured proper care for their natural
lives”.?'” However, the concept of animal welfare and ecological thinking based on
biological knowledge are still being developed amongst Japanese citizens.

Further, there are few non-statutory organisations which can offer specialist help or
financial or human resources in Japan, whereas in the UK, on the other hand, has an
Animal Reception Centre at Heathrow Airport, as well as NGOs to assist the

2% Ibid.

2% Tbid. For discussions on the tradition of memorial services for dead animals in Japan, see 5.10.6.

21 Japan Wildlife Conservation Society, n 174 above.
22 WWF Japan, n 203 above.

213 Discussions on the legal and administrative situations involving domestic animals are provided later. See
5.9.4, and particularly 5.10.4.2.

24 Art. VIII (3). n 1 