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ABSTRACT
This thesis focuses upon the recent invasion of Iraq by the US and its few allies.
While the central question is concerned with the legality of this war, the original
aspect of the thesis lies in its detailed consideration of alternative peaceful dispute
resolution mechanisms to be found in international law and Islamic international law,
which could have obviated the need for war. The central argument of this thesis is that
the history of non-violent dispute resolution methods, together with the proscription in
the United Nations’ Charter of the use of force, should have dictated a different
approach to the perceived problem of Saddam Hussein’s regime. The significance of
the events leading to war and the subsequent occupation suggest that either
international law is currently being flouted or that the “unipolar” world must adjust to

a new international legal reality.

While much attention has been paid by international lawyers and scholars to alleged
breaches of the UN Charter by the invaders, much less attention has been devoted to
the legality of the role of Kuwait and other Gulf states in this crisis in accordance with
Islamic international law. Against this background, the question of whether Kuwait
and other Gulf states violated the provisions of contemporary international law; the

UN Charter and Islamic international law becomes extremely important.

This thesis shows that the obligation to settle international disputes peacefully is
compatible with the prohibition on the use of force, and can be considered one of the
fundamental principles of Islamic international law predating the First Hague
Convention of 1899 and the rise of modern international law. However, the end of the
Cold War era shows how the US-UK violated these principles. The thesis further
shows how the legality of the Iraq invasion can be examined in the light of two
international legal principles: the peaceful settlement of international disputes and the

prohibition on the use of force to resolve international disputes.

The basic premise of this thesis is that Islamic international law is consistent with the
UN law on control of the use of force. The thesis concludes that Shari’ah (Islamic
law) is a comprehensive legal and ethical system. Muslims are obliged, as a matter of
faith, to conduct their national and international affairs in accordance with the

principles of Islam.
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Asl

Ahal al-kitab

Ahad

Ahkam

Ahadith Al-Ahkham
Al-Anfal

Al-Nasikh
Al-Dalalat
Al-Istishab
Al-Jihad al-akbar
Al-Jihad al-asghar
Al-Jahilliyya
Allah

Al-Maslaha Al-Mursalah
Al-Mansukh
Al-shura

Aman

Amir

Amir Al-Muminin
Asheria

Asbab Al-nuzul
Asir

Ayah

Ayah Al-Ahkham
Buat al-Mal

Dar AL-Ahad
Dar Al-Islam

Dar Al-Kufr
Dar Al- Harab

Glossary

Original case.

The People of the Book.

Obligation or treaty.

Judgements, rules or categorisations.

The legal saying of the Prophet.

Literally, ‘the spoil” of war and the name of one of
Surah of the Qur’an.

Abrogating.

Textual implications.

Presumption of continuance.

High Jihad.

Low Jihad.

The period before Islam.

God, the Creator.

Consideration of Public interest.

Abrogated.

Consultation.

Pledge of security and safe conduct.

Prince.

Muslim Ruler.

Clan.

Occasions of revelation.

Prisoner.

Verse.
The legal Verses.

Islamic financial authority.

The land of Covenant.
The Muslims World, territory of Islam or the Land of
peace (abode of Islam).

Non-Muslim territory.

Territory of war, or the enemy territory; the territory at

war with Islam.
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Dawla

Dhimmi

Diya
Far
Fard or Wajib

Fard ayan

Fard kifaya
Fasad
Figh

Fitna

Fitra
Fugaha
Hadd (had)

Hadith

Haram
Halal

Harb
Hirabah
Hudna
Hukm Shar’i
ldwan

ljma

Ijtihad

ljtihad al-ray

State.
A member of one of the Peoples of the Book
discretionary or Non-Muslim.
Blood money.
New case.
Obligatory.
Obligation to all Muslim. In other word, a duty to be
carried out by each Muslim, e.g., daily prayers.
A moral obligation only for those capable of assuming it.
Corruption.
Islamic jurisprudence, methods of Islamic law or the
science of Islamic law.
Test or dispute among Muslims.
Nature.
Muslims scholars.
Limit; A crime against the law of God for which
prosecution is duty of Islamic state.
Saying; Event; Tradition i.e. Tradition regarding the
Prophet.
Unlawful or Forbidden.
Lawful.
War.
Making war.
Temporary peace.
Law or value of Shari‘ah.
Act of aggression or Attack.
Juristic Consensus or Consensus of eminent and
Qualified legal scholars. /jma is the third source of
Islamic ideology, it comes next to Sunn ah.
Personal or legal reasoning, general process
of endeavour to comprehend the divine law or
independent legal reasoning to formulate.

Legal judgement based on reason.
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Irtidad
Isnad
Istidlal

Istihsan

Istigra
Istislah or Al-Maslahah

Ilm usul al-figh
lI'jaz

Isbab or Illah
Jamhur

Jamhur al-ulma

Jihad

Jizya
Kafir
Madrasas
Mandub

Maslahah al-Islamia al-ailah

Matin
Magqased al-shra’i
Millet

Mujutahid

Mubah

Muhadana
Muharram

Munajman

Apostasy.
Source or Chain of narrators of Hadith.
Deduction.

Juristic preference or Islamic equity.

Induction.

Welfare or Public Interest.

The science of Islamic legal methodology.
Inimitability of the Qur’an.

Effective cause.

Majority of eminent scholars.

Learned Muslim jurists.

The West has misinterpreted the word Jihad as ‘just war’ in
fact, in Islam Jihad had a different meaning. It may be war, or an
effort to do something such as Jihad against poverty, disease or
against one’s own misdeeds in life.
Capitulation tax; Poll tax.
Non-Believer.
Islamic law schools.
Praiseworthy acts, but not compulsory.
Islamic public interest.
Substance of Hadith.
The aims of Islamic law.

Nation.
One who engages in Jjtihad.

Indifferent acts or Neutral; permissible; acts resulting in
no reward or Punishment.

Negotiate an armistice.

Prohibited in general.

Gradually.
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Murtad
Nashk
Khalefia

Qadi

Qisas

Qital
Qiyas

Qur’an

Ra'y
Riba

Sadd al-Dhara
Salam

Sahabah

Sadur al-Sahabah
Shari’ah

Shurrut

Siyar

Sunn’ah

Sura
Sullh
Tahkem

Taqlid

Tazir

Tafsir

Apostate.
Abrogation.
Ruler.

Judge.

Crime against the person such murder, homicide,
maiming, and for which prosecution and punishment is
duty of Islamic state.

Armed fighting or battle.

Application by legal analogy or education.

Muslims the Holy Book; the principal source of Islamic
law. The Qur’an is the first source of Islamic ideology.

Juristic Opinion.

Usury.

Blocking the means.

True peace.

Companions.

The hearts of Companions.

Islamic law; the right path; literally means ‘the road to
a source’.

Conditions.

Islamic international law; branch of sharia dealing with
international relation.

The tradition and practices of Prophet Mohammad.

Chapter of the Holy Book, the Qur ‘an.
Peacemaking or reconciliation.

Arbitration.
Imitation; Legal conformity.

The literal meaning is to admonish or to punish (with a
view to correcting). Refers to offences against public
welfare.

Commentary.
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Wasata

Ummah

Urf
Usul

Usul Al-Figh
Zakat

Meditation.

The community of Muslims, or a community having a
common religion or ideas.

Custom.
Roots or source of the law.

Islamic research methodology or the roots of Islamic law.
Legal Almsgiving, calculated on the basis of one’s

wealth.
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CHAPTER ONE

PRELIMINARY CONSIDERATIONS
In the name of Allah, the Beneficent, the Merciful!
And if two parties of believers fall to fighting, then make peace
between them. And if one party does wrong to the other, fight
the one that does wrong until it returns to the way of Allah;
then, if it returns, make peace between them justly, and act
equitably, Lo! Allah loves those who act equitably. The
believers are brothers: so make peace between your brothers
and observe your duty to Allah, that you may receive mercy.'

1.1 Introductory Remarks

This study investigates one of the most debated issues, namely, the logic of the
United States (US), as the only remaining super power, in the argument that the use of
force pre-emptively was the only possible way to resolve its dispute with Iraq. This
view raised considerable opposition from certain members of the United Nations
Security Council (UNSC).This thesis argues that such unilateral actions are prohibited
by Article 2(4) of the United Nations (UN) Charter, and in fact pose a real challenge

to the UN system and to international legal rules.

! The translation of the Glorious Qur’an Al-Hujurat [The {Inner} Private Apartments], revealed at Al-
Madinah, Surah (Q.49: 9 and10). The above verse of the Holy Qur’an is one of the verses shedding
light on the framework of the Islamic international law system that regulates the use of force and
peaceful settlement of disputes. See, Majid Khadduri, The Islamic Law of Nations: Shaybani’s Siyar
(Baltimore: The Johns Hopkins Press, 1966); Mohammad Hashim Kamali, Principles of Islamic
Jurisprudence, Revised Edition, (Islamic Texts Society, Cambridge, St Edmundsbury Press, 1991); M.
Cherif Bassiouni , ed., Islamic Criminal Justice System, (New York, Oceana Publication, Inc, 1982);
Javaid Rehamn, Islamic States Practices, International Law and the Threat From Terrorism, A critique
of the ‘Clash of Civilisation’ in the New World Order, (Oxford and Portland, Oregon, Hart Publishing,
2005); Oussama Arabi, Studies in Modern Islamic Law and Jurisprudence, (The Hague, Kluwer Law
International, 2001); Joseph Schact, An Introduction to Islamic Law, 1* published (Oxford, Oxford
University Press, 1964), reprinted, 1966, 1971); Yasin Dutton, The Origins of Islamic Law, The Quran,
the Muwatta and Madinan Amal, (Richmond, Surrey, Curzon Press, 1999); and, John Burton, An
Introduction to the Hadith, (Edinburgh, University of Edinburgh Press, 1995).
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There is a growing fear following the Cold War that the US often seeks to achieve its
interests over less powerful nations by neglect or misuse of the provisions of the UN
Charter in resorting to the use of force as an instrument of its national policy. This

policy flies in the face of the logic and text of the UN Charter.

The concept of a just war doctrine was determined in the seventeenth century and
was eventually replaced by the concept of the prohibition of the use of force only in
self-defence in Articles 2(4) and 51 of the UN Charter.”The twentieth century is
considered as remarkable in the context of the legal regulation of war and armed
conflict. By the middle of the 20" century, the absolute right to resort to the use of

force had become more and more restricted under the UN Charter.*

The primary function of the UN is to maintain international peace and security in
general, and for all member states, not only for an individual powerful member.’It is
an important feature of any genuine international legal system that the law should be
applied to all and not denied to less powerful states. Member states party to the UN
Charter agreed -amongst other things- not to use threats or force against the territorial
integrity or political independence of any states, and to settle their international

disputes by peaceful means in such a manner that international peace, security, and

2 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law
(Cambridge, Cambridge University Press, 2002).

* Dominic McGoldrick, From 9-11" To the ‘Iraqg War 2003’ International Law in an Age of
Complexity (Oxford and Portland, Oregon, Hart publishing, 2004) 4; M. Howard, The Invention of
Peace: Reflections on War and International Order (London, Profile Books, 2000).

“The principle of non-use of force in international relations derives from article 2(4) of the UN Charter,
which stresses the principle of the prohibition of the use of force. This principle is further analysed in
chapter Six. For detailed discussion on this principle see, lan Brownlie, International Law and the Use
of Force by States (Oxford, Clarendon Press,1963); Christine Gray, International Law and the Use of
Force, 2™ edn., (Oxford, Oxford University Press, 2004); Michael Byers, ‘Terrorism, the Use of Force
and International Law After 11 September’, 16 International Relations (2002) 155; Adam Roberts and
Richard Guelet, ed., Documents on the Law of War, 3" edn, (Oxford, Oxford University Press, 2000).

> Kofi Annan, “We the People”: The Role of the United Nations in the 21" Century, (New York, United
Nations Department of Public Information, 2002).
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justice are not endangered.® Furthermore, they have agreed to resort to the methods of
peaceful settlement of international disputes set out in Article 33 (1) of the UN

Charter.’

Many attempts have been made to place limitations upon the unilateral use of
force by states, and further attempts have also been made in the United Nations
General Assembly (UNGA) to clarify the scope and exceptions of the prohibition on
the use of force. In 1970, the UNGA adopted the Declaration on Principles of
International Law Concerning Friendly Relations and Co-Operation Among States
and in Accordance with the Charter of the United Nations;8 in 1975 the Definition of
Aggression;” in 1982, the Manila Declaration on the Peaceful Settlement of Disputes;
and in 1987, the Declaration on the Enhancement of the Effectiveness of the Principle

of Refraining from the Threat or Non-use of Force in International Relations.'’

In context of Islamic law, the principles of peaceful settlement of international
disputes and non-use of force in international relations are longstanding and
fundamental principles in Islamic international law and in customary international
law. The Qur’an and Hadith, as principles sources of Islamic international law,

consider resorting to force and waging war as the last resort, and only in response to

® Article 2 Paragraphs 3 and 4 of the UN Charter.

7 For detailed discussion on the UN principles see Bruno Simma, The Charter of the United Nations: A
Commentary, 7= edn., (New York, Oxford University Press, 2002); M. Evans, International Law,
(Oxford, 2003); Antonio Cassese, International Law, (Oxford, Oxford University Press, 2001); David
J. Harris, Cases and Materials on International Law, 5™ edn., (Sweet & Maxwell, 1998); Ian Brownlie,
Principles of Public International Law, 6™ ed., (Oxford, Oxford University Press, 2003); John Collier,
& Vaughan Lowe, The Settlement of Disputes in International Law: Institutions and procedures,
(Oxford, Oxford University Press, 1999); J.G. Merrills, International Dispute Settlement, 3" edn.,
(Cambridge, Cambridge University Press, 1998); Christine Gray, International Law and the Use of
Force, 2™ edn.,(Cambridge University Press, 2004); NIlLante Wallage-Bruce, The Settlement of
International Disputes, the Contribution of Australia and New Zealand, (The Hague, Martinus Nijhoff
Publisher).

8 GA/RES/2625 (1970), reprinted in 9 ILM 1292 (1970).

® GA/RES/3314 (1975), reprinted in 13/LM 710 (1975).

' GA/RES/42/22 (1988), reprinted in 27 ILM 1672(1988).
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an act of aggression (idwan)."' Furthermore, the Qur'an asks believers not to be
aggressors because, ‘God does not love aggressors.”'“Undoubtedly, these norms are
central obligations in both laws and, more importantly, the ultimate safeguard for less

powerful states against unlawful actions by powerful nations.

The UN’s system of peaceful settlement of international disputes contains a
variety of peaceful means embodied in Chapters VI and VII of the UN Charter; these
include legal and diplomatic means."’In recent years, there have been deep and
significant changes in the interpretation of the provisions of those Chapters. The
essence of the present study is to analyse those changes and provisions which govern
these principles in the light of the Iraq invasion in March 2003 to provide an answer

as to where the UN system stands after the end of the Cold War era.

In March 2003, the US-UK commenced air strikes against the territorial integrity
and political independence of Iraq, a member of the UN, without explicit
authorization from the UN. The subsequent invasion gave rise to fundamental
questions concerning the rules regulating peaceful settlement of international disputes,
the use of force in international relations, the humanitarian laws of wars, and concepts
and norms of the Nuremberg Trials. The Iraq invasion cannot be viewed as if it were

solely a legal debate, because the US’s national interests following the 11 September

" See, Majid Khadduri, The Islamic Law of Nations: Shaybani’s Siyar (Baltimore: The Johns Hopkins
Press, 1966); Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Revised Edition,
(Islamic Texts Society, Cambridge, St Edmundsbury Press, 1991); Javaid Rehamn, Islamic States
Practices, International Law and the Threat From Terrorism, A critique of the ‘Clash of Civilisation’
in the New World Order, (Oxford and Portland, Oregon, Hart Publishing, 2005).

2 (Q.2:190).

13 J.G. Merrills, International Dispute Settlement, 3" edn., (Cambridge, Cambridge University Press,
1998); lan Brownlie, Principles of International Law, 6™ edn., (Oxford, Oxford University Press,
2003).
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2001 incidents'* and its super power status are major factors in determining its actions

in this crisis.

The war on Iraq also gives rise to a hot political and legal debate regarding its
legality and necessity. In dealing with the issue of its legality, the thesis’s discussion
is based on three legal grounds, and questions need to be considered on each of these.
First, the legality of the Iraq war in international law and Islamic law, this includes the
law concerning the right of a state to resort to force (jus ad bellum). Second, the law
which regulates the conduct of hostilities, which involves any violations to the rules
governing the military operations (jus in bello). And finally, the consequences of war

on Iraq must be considered.

The purpose of this part of the study is to consider what approach international
law should take towards the regulation of the use of force after the end of the Cold
War era. It aims to provide a framework for addressing the debate between those who
advocate the legality of the war and those who argue its illegality. The thesis
examines the role and effectiveness of the UN and international law in obliging
member states to comply with its rules, and to oblige Islamic states to comply with the

rules of Islamic international law (Islamic law of nations)."

On the issue of its necessity, this thesis endeavours to address the questions of an
alternative to the war on Iraq, and whether the use of force was an appropriate and
effective means to disarm the Iraqi regime. The term ‘illegal war’ is used in this thesis

to emphasise that illegal war is war without the UN Security Council’s (UNSC)

" See Chapter six paragraph six.
'* Some light will be shed on this issue in Chapter five.
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authorization in contrast to the term ‘legal war’, which is war under the authorization

of the UNSC.

The present study sheds light on the UNSC’s dilemmas after the end of the Cold
War in the late 1980s. This is discussed in the light of the case of Iraq’s invasion of
Kuwait in 1990 when the UNSC became active, and in the case of Iraq invasion in
2003 when the UNSC was unable to play its role in maintaining international peace
and security.'*These two cases indicate that the use of force in self-defence is
probably the most controversial issue in contemporary international law facing the
UN since the end of the Cold War era. This thesis also sheds light on the legality of
the military attack by the US-UK against Afghanistan and Iraq, raising questions
about which may be the next state to be attacked. One would expect that if the US-UK
used force in the near future against another state,'’they would use the same

justification as in their invasions of Afghanistan and Iraq.'®

The US-UK’s apparent act of aggression against Iraq and its civilian population is
not the first instance of powerful states using armed force against a member of the UN

with the justification of self-defence.'” However, this invasion constitutes one of the

'® In the case of Iraq’s invasion of Kuwait the UNSC adopted number of resolutions for example;
S/RES/660(2 August 1990), 661 (6 August 1990), 662 (9 August 1990), 664 (18 August 1990), 665
(25August 1990), 666 (13 September 1990), 667 (16 September 1990), 669 ( 24 September 1990), 670
(25 September 1990), 674 (29 October 1990), 677 (28 November 1990), 678 (29 November 1990), 686
(2 March 1991), 687 (3 April 1991), 688 (5 April 1991), 707(15 August 1991), 715(11 October 1991),
986(14 April 1995), 1284(17 December 1999), 1441 (8 November 2002).For a discussion of this case
see, Lawrence Freedman and Efraim Karsh, The Gulf Conflict 1990-1991, Diplomacy and War in the
New World Order, (London, Faber and Faber, 1993).

'7'US President Bush in his famous State of the Union Address in January 2002 argued that the states of
the ‘Axis of Evil’ Iran, Iraq and North Korea were posing a real threat to the US by developing,
chemical, biological and nuclear weapons of mass destruction to be used against the US.

'® In both cases the US-UK argued —among other- that they had exercised their right of self-defence
according to Article 51 of the UN Charter. See, Richard Falk, ‘What Future for the UN Charter System
of War Prevention?’ 97 AJIL (2003) 590.

** For example, in 1980 Israel attacked the Iragi nuclear reactor. Israel claimed this action was justified
as an exercise of its right to self-defence, and again on 1 October 1985 Israel attacked the headquarters
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most serious crises facing the UN today because the justifications for war changed
rapidly during the course of the war, from disarming the Iraqi regime of its weapons
of mass destruction (WMD), to the freedom of the Iraqi people, to humanitarian
intervention to protect human rights in Iraq, to introducing democracy in the country
and regime change. It is clear that the US has used the principle of self-defence as a
justification to use force to advance its interests with or without the SC’s
authorisations since the end of the Cold War. This assumption illuminates the

importance of reforming UN law.

Indeed, the Iraq invasion raises many questions. It raises the question of whether
Bush’s wars of pre-emptive self-defence doctrine threaten international peace and
security; and to the legality of the US-UK humanitarian intervention in Iraq, defined
as:

The interference of one state in the affairs of another by means of
armed force with the intention of making that state adopt a more
humanitarian policy, usually the protection of human rights of

minority groups.zo

Furthermore, the invasion and the post-invasion occupation of Iraq raise the
question of whether the use of force can be an effective means to disarm a potential a
peace threatening country. If so, this might indicate a need for a more radical
alteration of the UN Charter. From a legal point of view, it also raises the questions of

whether contemporary international law and Islamic international law allow the use of

of the Palestine Liberation Organisation in Tunisia and argued that its unauthorized action was in self-
defence.

**Elizabeth A. Martin and Jonathan Law ed., 4 Dictionary of Law, 6 edn., (Oxford, Oxford University
Press, 2006).
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force to disarm Iraq or to advance the US’s policy of regime change in Iraq, to protect
human rights, fight terror after the events of 11September 2001 or to bring democracy
to Iraq, which in turn will spread democracy in the Middle East. These are the
fundamental arguments that could be put forward to justify war on Iraq. However, the
main justification put forward by the US-UK was disarming Iraq. The thesis examines

this in Chapters Seven and Eight.

US President Bush stated that the aim of the US’s war of pre-emptive self-defence
against Iraq was to disarm Iraq of the WMD that posed a threat to the US and
international peace and security.lehe doctrine or strategic approach of pre-emptive
self-defence was spelled out in the National Security Strategy of the United States of
America (NSS) of September 2002 that states: -

We will disrupt and destroy terrorist organizations by: direct and
continuous action using all the elements of national and international
power. Our immediate focus will be those terrorist organizations of
global reach and any terrorist or state sponsor of terrorism which
attempts to gain or use weapons of mass destruction (WMD) or their
precursors; defending the United States, the American people, and
our interests at home and abroad by identifying and destroying the
threat before it reaches our borders. While the United States will
constantly strive to enlist the support of the international community,
we will not hesitate to act alone, if necessary, to exercise our right of
self-defence by acting pre-emptively against such terrorists, to

prevent them doing harm against our people and our country; and

! See “The National Security Strategy of the USA to Combat Weapons of Mass Destruction,” U.S
Department of Defence, (NSS) (December 2002) at: www.defenselink.mil/pups/.
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denying further sponsorship, support, and sanctuary to terrorists by
convincing or compelling states to accept their sovereign
responsibilities.”

On the other hand, the National Security Strategy of the United States (NSS) of 16

March 2006 provides:
Taking action need not involve military force. Our strong
preference and common practice is to address proliferation
concerns through international diplomacy, in concert with key
allies and regional partners. If necessary, however, under the long-
standing principles of self-defence, we do not rule out the use of
force before attacks occur, even if uncertainty remains as the time
and place of the enemy’s attack. When they stand idly by as grave
dangers materialize. This is the principle and logic of pre-emption.
The place of pre-emption in our national security strategy remains

the same. We will always proceed deliberately, weighing the

= ‘The National Security Strategy of the USA 2002’ the White House Washington DC, 17 September
2002, available at: http://www.white house.gov/nsc/nss.pdf>. The NSS 2002 further states that:

For centuries, international law recognized that nations need not suffer an attack
before they can lawfully take action to defend themselves against forces that
present an imminent danger of attack. Legal scholars and international jurists
often conditioned the legitimacy of pre-emption on the existence of an imminent
threat...most often a visible most often a visible mobilization of armies, navies,
and air forces preparing to attack...we must adopt the concept of imminent
threat to the capabilities and objectives of today’s adversaries...Our immediate
focus will be those terrorist organizations of global reach and any terrorist or
state sponsor of terrorism which attempts to gain or use weapons of mass
destruction (WMD) or their precursors; defending the United States, the
American people, and our interests at home and abroad by identifying and
destroying the threat before it reaches our borders...the United States has long
maintained the option of pre-emptive actions to counter a sufficient threat to our
national security...To forestall or prevent such hostile acts by our adversaries,
the United States will, if necessary, act pre-emptively.
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consequences of our actions. The reasons for our actions will be

clear, the force measured, and the cause just.23

Similarly, the United Kingdom’s Prime Minster Blair justified disarming Iraq of
its WMD in his statements on Iraq to the House of Commons on 25 February, and 18
March 2003.2*Indeed, after he failed to secure a second UN Resolution, thus, he based
his argument on the authority to use force against Iraq under previous UN Resolutions

678 and 1441 as well as Iraq’s continued non-compliance with SC Resolutions.

The study focuses generally on the US-UK’s claims for war, their justifications,
with the general intention of placing their claims under legal examination according to
the principles of the UN Charter and international law. The thesis attempts to
demonstrate a legitimate basis for this invasion through an examination of the
evolutions of the doctrines of peaceful settlement of international disputes and non-

use of force in theory and practice.

A related area of this research which needs thorough examination and analysis is a
discussion of whether the use of ‘smart bombs’ and other dangerous weapons in this
war, in terms of human casualties, was a violation of laws of war, international
humanitarian law and international environmental law. This involves an evaluation of
how badly this war destroyed Iraq and damaged the role of the UN as an international

body for maintaining international peace and security through its dispute settlement

 <The National Security Strategy of the USA 2006’ the White House Washington DC, 16 March 2006,
available at: http://www.white house.gov/nsc/nss.pdf>

* “British Military Campaign Objectives’ March 2003, House of Commons Research Paper, the
Conflict in Iraq at< http://www.publications.parliament.uk/p>
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system. »

Indeed, the original contribution of this thesis is that it explores the origins and
sources of Islamic international law that govern peaceful settlement of international
disputes and the use of force in a new approach to bridge the gap between this law
and international law. The discussion of Islamic international law in the present study
draws mainly on the Glorious Qur’an and the Sunn'ah (practice of the prophet

Mohammed); both are the two fundamental sources of Islamic ideology.?

It is evident that the Iraq invasion would not have been achieved without the
logistic support of Kuwait. In this respect, the main purpose of the thesis here is to
indicate the responsibility of Kuwait and other Gulf states in this invasion under

Islamic international law.

1.2 A Brief Overview of the Literature on the Legality of the War on Iraq

In the legal literature, there has been considerable debate among international law
scholars and lawyers as to the legality of the Iraq invasion, but the issue of
responsibility and the role of Kuwait in this invasion have received no attention at all.
The legal opinion among international lawyers is split in two: those who support and
advocate the legality of the war on Iraq stating that the existing UN Resolutions 678
(1990), 687 (1991) and 1441(2002) gave ample legal authority for the US-UK to use
force against Iraq in March 2003. Christopher Greenwood belongs to this category of

scholars who support the war, and he concludes:

% Jane Stromseth, ‘Law and Force after Irag- A Transitional Moment’, 97 AJIL (2003) 628.

% See, Abu Ishaq Al-Shatebi, Al-Muwafaqat fi usul Al-shari’a, (ed), Abdulla Diraz, Dar Al-Kutab Al
‘ilmiya, Beirut, Lebanon. Malik Ibn Anas, Al-Muwit’a, (ed), Mohammed Fouad Abdelbaqi, 1* ed.,
(Cairo, Dar Al-Hadeeth); Majid Khadduri, The Islamic Conception of Justice, (Baltimort, The John
Hopkins University Press,1984).
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I think there is existing authority, deriving from Resolutions
678,687 and 1441. Of course, it would be highly desirable to have a
second UN resolution because that puts the matter beyond serious
question, but if that is not possible, I would support the use of force

without the resolution.?’

Furthermore, he does not accept the suggestions that the US-UK’s soldiers could
be committing war crimes if the war took place without a second UN resolution
because ‘Soldiers on the ground are judged according to the actions they carry out —
that is quite distinct from the issue of the legality of going to war.’ZSSimilarly, Ruth
Wedgwood argues that: ‘The ceasefire Resolution 687 and its predecessor 678, which
authorised the use of force to expel Iraq from Kuwait (in 1990-1991), are sufficient to

use force now (2003). Those resolutions still stand.’”

Those who are against the war, arguing its illegality, think that a second specific
UN Resolution to authorize the use of force against Iraq is required. Posteraro in his
Intervention in Iraq: Towards a Doctrine of Anticipatory Counter-Terrorism,
Counter-Proliferation Intervention published in 2002 argued in favour of the illegality
of war and he states that:

Unless the United States or an ally is a victim of an Iraqi attack, and
the US response is in defence against such attack, it cannot justify a
military intervention under the letter of Article 51. Therefore unless

there is an Iraqi military offensive against the United States or its

#” Frances Gibb, ‘Breach of International Law Feared if War Starts’, The Times, (14 March 2003) at<
http:// www.ovb.org.uk/reports/2003/rpt200303 14f.htm 1>

2 Ibid.

» Ibid.
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allies, it is unlikely that the United States will be able to make a case
that military action against Iraq meets the strict requirements of
Article 51. Although the United States has gradually broadened its
interpretations of Article51, it has never claimed a right to act in self-
defence unless an armed attack has occurred. The concept of armed
attack, however, has proven rather elastic. For the United States to
argue that Iraq has perpetrated an armed attack, it will have to rely
on less overt actions than past examples of Iraqi aggression against

Iran in 1981 and Kuwait in 1990.%°

Richard Falk’s argument is that the war on Iraq was illegal and the invasion could
not be justified even if the overthrow of Saddam’s regime produced a better life for
the Iraqi people or the region. He went on to conclude that Bush’s pre-emption
doctrine is not an acceptable exception to the Charter system and that ‘recourse to war
against Iraq should not have been undertaken without a prior mandate from the
Security Council.”*!

Similarly, Thomas Franck who asked in 1970 Who Killed Article 2(4)? supports

Falk’s argument.*” He dismisses the US-UK’s arguments that the invasion of Iraq was

% C.C. Posteraro, ‘Intervention in Iraq: Towards a Doctrine of Anticipatory Counter- Terrorism,
Counter-Proliferation Intervention’, 15 Fla. JIL (2002).

*! Richard Falk, ‘What Future for the UN Charter System of War Prevention? Reflections on the Iraq
War’ in I. Abrams and W. Gungwu (eds), The Iraq War and its Consequences, Thoughts of Nobel
Peace Laureates and Eminent Scholars, (Singapore, World Scientific, 2003).

32 Thomas Franck, Who Killed Article 2(4)? Or: Changing Norms Governing the Use of Force by
States, 64 AJIL (1970) 809-836. In this article Franck examined the phenomenon of the increased use
of force by super-power states, he concluded that:

The failure of the UN Charter’s normative system is tantamount to the inability
of any rule, such as that set out in Article 2(4), in itself to have much control
over the behaviour of states. National self-interest, particularly the national self-
interest of the super-Power, has usually won out over treaty obligation. This is
particularly characteristic of this age of pragmatic power politics. It is as if
international law, always something of a cultural myth, has been
demythologized. It seems this is not an age when men act by principles simply
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authorized by previous UNSC Resolutions, or by the allegations that Iraq was in
material breach of these resolutions. Franck further asked in 2003 What Happens
Now? The United Nations After Iraq, he concludes that:
It is clear that the world now requires decision-making
processes...but it is equally clear that those processes cannot
possibly be constructed, whether within or without the UN
framework, if the US or anyone else treats its preferences as the only

denominator.*

However, Colin Warbrick argues the case of illegality; he concludes that the use
of force by the UK against Iraq without a clear UNSC resolution is a clear breach of
international law.>* This thesis considers the above literature review, and highlights
the different arguments of international lawyers on the US-UK’s legal cases for the

use of force against Iraq.

This introduction outlines the purpose and methodology of the thesis, and the
reasons why it provides an original contribution to a better understanding of the rules
governing the use of force and peaceful settlement of international disputes in
international law and in Islamic international law. In the context of Islamic
international law, many questions have been raised: does Islam have a system to
govern the use of force or peaceful settlement of disputes and, if so, in what specific

ways does this system differ from the UN system?

because that is what gentlemen ought to do. But living by power alone...Is a
nerve-wracking and costly business.’
33 Thomas Franck, What Happens Now? The United Nations After Iraq, 97 AJIL (2003) 599.
* Citizens’ Legal Inquiry into the Legality of Use of Force Against Iraq, (Gray’s Inn, London, 11
October 2002).
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The thesis presents some of the salient features of the Islamic international law on the
use of force and peaceful disputes settlement system and shows broadly the main
points of distinction from the UN system. To this end, the thesis relies in this part on

the Arabic sources and materials as reference.

1.3 Objective of the Thesis: Critical Analysis of the Legality of Iraq
Invasion in International Law and Islamic International Law

In this dispute, the US has not tried to use peaceful means embodied in the UN
Charter to settle its differences with Iraq, nor have UNSC meetings been of much help
in this respect. The object of the thesis is to study the rules governing the use of force
both as regards its historical development since the Hague Conference for the Pacific
Settlement of Disputes 1899, and its current status, to seek reform of the UN Charter
by critically investigating the legality of the US-UK’s claims leading to the invasion

of Iraq in March 2003.

The thesis begins with a brief survey of the historical development of the
principles of peaceful settlement of disputes and non-use of force in international
relations. This provides a background for consideration of the nature and scope of the
UN system. It is based on a legal analysis and critical examination of whether or not
the US-UK and Kuwait violated the UN Charter and international law. It also gives a
comprehensive analysis of the legal reasons given for the war and policy case for the
US-UK with respect to disarming Iraq. This is thought to be best done through critical

analysis of six points:
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1.3.1 Chapter VI of the UN Charter: the Rules Governing the Principle of Peaceful
Settlement of International Disputes

The second original contribution of the thesis is the re-examining of Chapters VI and
VII of the UN Charter. The purpose of the thesis in this section is to bring to mind
that the only role of the SC in dispute settlement under Chapter VI of the UN Charter
is to encourage parties in dispute to reach a peaceful settlement. This poses a problem
in that disputants have not complied with the recommendations the SC in many cases.
In legal terms, the thesis raises the question of why these provisions were never taken
seriously by the US-UK in their dispute with Iraq. The thesis considers the
development of the principle of peaceful settlement of disputes by considering the UN

settlement system.

However, it can be argued, notwithstanding recent developments, that facilitating
peaceful settlement of international disputes has always been a major part of the work
of the UN and its agencies, but under paragraph (1) of Article 33 of the UN Charter,
the choice of peaceful means is up to the disputant parties. They shall ‘first of all’ be
under an obligation to seek the peaceful means contained in Article 33(1):*if they fail
to reach a settlement by such means, and if the continuation of such a dispute is likely
to endanger the maintenance of international peace and security, they are then under

obligation to refer their dispute to the SC under Article 37(1).

Under Article 33(2) the SC has no legal capacity in resolving disputes; it may only

persuade disputant parties and make a recommendation on how to settle such a

* This principle also stipulated in section 1(3) and (10) of the 1982 Manila Declaration on Peaceful
Settlement of Disputes adopted by the UN General Assembly Resolution 37/10,51 U.N. GAOR Supp.
261. UN. Doc .A/37/51(15 Nov, 1982).In this Declaration it has been emphasized that ‘The need to
extent utmost efforts in order to settle any conflicts and disputes between States exclusively by
peaceful means’. It also states that ‘The question of the peaceful settlement of disputes should represent
one of the central concerns for States and for the United Nations.’
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dispute. In considering these legal norms, the dominance of the US as the one
remaining super powers, and the case of the invasion of Iraq in March 2003, the thesis
also raises the question of whether or not the UN can provide an effective means to

settle international disputes peacefully and to prevent wars.

1.3.2 Chapter VII of the UN Charter: the Rules Governing the Principle of Non-
use of Force in International Relations

The thesis pays more attention to UN Chapters VI and VII than the others, because
the use of force was prohibited by the UN Charter and by Islamic international law;
but as the thesis explains these norms are apparently neglected by the US-UK and
Kuwait. It should be mentioned that for more than 1400 years Islamic international
law regulated the right to use force, but it was only in 1945 that Article 2(4) of the UN

Charter regulated this right.*

However, the SC has an enforcement role under Chapter VII of the UN Charter
entitled “Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts
of Aggression’. Unlike Chapter VI of the UN Charter, which only outlines the basis of
the principle of pacific settlement of disputes, Chapter VII empowers the SC with
wide powers and responsibilities to take actions and measures against any state that

threatens or breaks international peace and security.

Thus, under Chapter VII of the UN Charter, the SC has preventive and

enforcement powers for maintaining international peace and security, which is one of

3 For a more detailed discussion of this issue see Mohammed Abu Zahra, Concept of War in Islam,
trans. Mohammad Al-Hady and Taha Omar, (Cairo, Ministry of Wagf, 1961) 18.
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the fundamental purposes of the UN.?’ However, the end of the Cold War era marked
what has been described as a ‘New World Order’, which soon revealed the hegemony
of the US in a unipolar world where the UN Charter principles on prohibition on the

use of force and international law has been reinterpreted.”®

1.3.3 The Rules Governing Conflict Resolution and Non-use of Force under
Islamic International Law

The third original contribution of the thesis is the re-examination of provisions of
Islamic international law regulating the use of force and peaceful settlement of
disputes. Islamic international law prohibits the absolute use of force; this principle is

deeply rooted in the Islamic law of nations.*

These provisions regulate the use of force, the treatment of prisoners, and the
wounded, and above all recognise peaceful settlement of disputes and prohibit acts of
aggression.**This thesis pays more attention to the principles of Islamic international
law that regulate peaceful settlement of disputes than to other means, as the Islamic
rules may have peacefully settled the dispute between Iraq and Kuwait. It should be
remembered that the way that this dispute was settled, and the UN Resolutions that
resulted from it provided one of the main justifications given by the US-UK to invade

Iraq in March 2003.

%7 For a discussion on Chapter VII of the UN Charter see, Bruno Simma, ed., The Charter of the United
Nations: A Commentary, 2™ edn. (2002); David. S. Glass, ‘The UN Security Council II: Perception of
Bias’, 46 The World Today, No.12, (December 1990).

* See Michael Byers and George Nolte, eds., United States Hegemony and the Foundations of
International Law (Cambridge, Cambridge University Press, 2003); Phyllis Bennis, Calling the Shots
How Washington Dominates Today’s UN, (Gloucestershire, Arris Books, 2004); S. Smith, ‘The End of
the Unipolar Moment? September 11 and the Future of World Order’, 16 (2) International Relations
(2002),171.

* The principles of Islamic international law on the use of force discussed in Chapter Five of this
thesis.

* Ibid.
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1.3.4 The US’s Legal Justification for War on Iraq March 2003
The political and legal concept of NSS of 20 September 2002 was seen as the basis for

the war on Iraq in 2003.*' The thesis considers these reasons and provides an analysis
of the legal aspects of the US’s invasion of Iraq under international law. The primary
legal justifications given by the US for war on Iraq were President Bush’s pre-
emptive self-defence doctrine that gave the US legal justification to meet the Iraqi
threat against the US and its allies, sometime in the future.* Second, the WMD that
the Iraqi regime possessed posed a direct threat to the US, its allies and international

peace and security.

The third argument for the invasion was that Saddam Hussein had links with
terrorist organisations, in particular with Al-Qaeda. Bush tries, in this justification, to
link Saddam to the 11 September incidents. Fourth, Bush further argued that by
changing the Iraqi regime he would provide freedom and democracy to the Iraqi
people from the dictator. The thesis argues that the evidence used by the US to
support its allegations against Iraq has proved to be completely false. Chapter Seven

considers the US’s legal justification for the Iraq invasion.

1.3.5 The UK’s Legal Justification for War on Iraq March 2003

The thesis considers the UK’s reasons for war in Chapter Eight. However, the main
justification given by Prime Minister Blair for war on Iraq was that Iraqgi WMD posed
a direct threat to the UK and its allies, and that Iraq had the capacity to deploy some

chemical and biological weapons within 45 minutes. Furthermore, the UK argued that

*! Christine Cray, ‘The US National Security Strategy and the New “Bush Doctrine” on Pre-emptive
Self-defence’, I Chin JIL 437 (2002) 440.

*? President Bush’s Graduation speech at West point, 1 June 2002, available at hitp:/
www.whitehouse.gov/news/releases/2002/06/print/20020601-3.htm1.
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the aggressive nature of Saddam Hussein’s regime and his record of internal
repression and external aggression gave rise to unique concerns about the threat he
posed. The British government relied on implied authorisation, and further claim that,
with Resolutions 678 (1990), 687(1991) and 1441(2002), the UNSC had authorized
the use of force. No more significant evidence has been given by the UK, and the

above argument was rejected, as it could be taken only by the SC.*

1.3.6 Violations of the UN Charter, the Laws of War, Humanitarian and
Environmental Laws

The thesis does not cover all aspects of these laws, but its main concern here is to
evaluate the relevant provisions and practice of these laws in the war on Iraq to show
to what extent the US-UK also violated these laws. This is examined by exposing and
analysing what the four Geneva Conventions, their additional two Protocols, the
Nuremberg concepts and norms added to affect and facilitate peaceful settlement of
international disputes, non-use of force in general, and co-operation between member

states in particular.

1.4 Research Aims and Methodology

The aim of the thesis is to contribute towards the effective understanding of the
responsibility of the UN and its dispute settlement system as a pragmatic mechanism
for maintaining international peace and security. It does so by exploring the origins
and sources of the principles of peaceful settlement of international disputes and the
use of force in international law and Islamic international law to advocate that there

was no need for war on Iraq at all. This is achieved through examining some aspects

* The views of the UK on the legal case for war on Iraq were conveyed to British’s parliament in the
legal opinion of the Attorney-General. See Lord Goldsmith, Attorney-General Clarifies Legal Basis for
Use of Force Against Iraq (18 May 2003), available at <http://www.fco.gov.uk>
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of the US-UK’s claims for their justification of the decision to invade Iraq in March
2003 and the relevant laws applicable to this conflict. This is explained in Chapters

Seven and Eight of this thesis.

Therefore, the main aim of this research is to examination whether contemporary
international law allows the use of pre-emptive force, and under what conditions. The
hypothesis is that the US-UK’s case for war against Iraq was not only misconceived
in theory, but strongly damaged the UN dispute settlement mechanism and

international relations.**

Another purpose of this thesis is to critically investigate the legality of the role of
Kuwait and other Gulf states in this invasion under Islamic international law. The
concept of peaceful settlement of international disputes and non-use of force in
Islamic international law, a topic introduced in this thesis, is a relatively unexplored
subject. It should be noted that these concepts receive considerable attention in
international law. The thesis elaborates its new original methodology and theoretical
analysis in order to explain the issues of peaceful settlement of international disputes

and the non-use of force in Islamic international law.

The thesis argues that by considering these norms it can be understood that there
was no proven need for war on Iraq. The thesis finds evidence of these principles
deeply rooted in Islamic international law; they were more widely respected in the

early Islam period than they are in this century.*It also finds that this law provides a

“ Franck, n 33 above.

* Adbullahi Ahmed An-Na’im, ‘Upholding International Legality against Jihad’ in Ken Booth and
Tim Dunne ed., Worlds in Collision: Terror and the Future of Global Order, (Basingstoke, Palgrave
Macmillan, 2002).
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system for peaceful settlement that could have been applied to the problem of

Saddam’s regime in Iraq.*®

While this thesis limits itself to the specific issues of peaceful settlement of
international disputes and the non-use of force in international relations, and the
methodology adopted does not allow general conclusions on all cases of the use of
force, it proposes that the legal use of force in international relations may be possible
under international and Islamic international laws. The UN Charter sets out two
exceptions to the prohibition on use of force; first, in individual or collective self-
defence; and second under the authorisation of the SC. Therefore, the essence of this
thesis is to analyze those provisions that govern these principles in the light of the Iraq

invasion in March 2003.

Hence, in this thesis the central argument is that the reasons given for war and the
use of military force by the US-UK do not provide legal justification under
international law. This is so because previous UN Resolutions did not give the US-

UK authority to use force against Iraq.

Moreover, the thesis proceeds to examine whether the 11 September incidents
constituted an ‘armed attack’. Were they justified in either international law or
Islamic international law? The aim of the thesis, in this context, is to identify the areas
of agreement and disagreement with the US on whether these events justified the

unilateral use of force or pre-emptive self-defence.

6 Mohammed Ibn Al-Hasan Al- Shaybani, Kitab al-siyar al-kabir, trans. Majid Khadduri, The Islamic
Law of Nations, (Baltimore, The Johns Hopkins University Press,1966).
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The thesis concludes that the 11 September incidents were contrary to Islamic
international law, but it argues and insists that the US’s response to that attack must
remain within the framework of international law. The thesis further argues that, as a
result of the invasion, the UN and its SC needed radical change in its structure and

rules.

1.5 The Research raises the following Questions

Were there peaceful means available to the US-UK to settle their dispute with Iraq,
and, if so, why had they not used these methods to settle this dispute? The second
question is under what circumstances does a state have the right to use force in its
international relations? Is the use of force legally permissible? If so, had the US-UK
met these criteria in their war on Iraq? Is preventive self-defence as provided in the
NSS lawful under current international law rules? Is there a right of anticipatory self-

defence?

The hardest question is whether or not the US-UK was legally justified, following
the 11 September 2001 incidents, to use force in their ‘war against terror’? Could their
actions be considered as armed reprisals? What is an ‘armed attacked’ and can such
an attack be carried out by non-state actors? How has the war been conducted? That is
to say, was the conduct of the war lawful? A further question is should the US-UK be
considered as occupying powers in Iraq? If so, what are their obligations and

responsibilities under the rules of the law of war?

This leads to the important question of what is the status of Iraqi prisoners of the

war in international law and to what extent have the laws of war been breached in this
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war? Do the existing UN resolutions give the US-UK legal authority to use force
against Iraq? Is this war related to Iraq’s failure to adhere to the SC’s imposed
sanctions to scrap its WMD and chemical weapons? Would a ‘material breach’ and
‘serious consequences’ in Resolution 1441(2002) allow the US-UK to use unilateral

military action against Iraq?

Finally, was the invasion of Iraq a humanitarian intervention? And if so does this
provide legal justification. What is the responsibility of Kuwait in supporting the
invasion without the UN’s authorisation in Islamic international law? These are the
general questions that this thesis seeks to explore. With these questions in mind, this
thesis endeavours to make some important discoveries based on the principles of both

international law and Islamic international law.

1.6 Structure of the Thesis

The thesis is not intended to provide exhaustive coverage of all aspects of the Iraq
invasion. Inevitably many areas are not included, intended to provide a firm
foundation for future research study. Therefore, the thesis is divided into three parts
and consists of nine chapters, each with an individual subject. It is important to note
that, although for the purpose of convenience and structure each Chapter is dealt with
under a separate title, the aim is to provide an overview of the UN law and Islamic
international law in the context of the war on Iraq. Chapter One is an introduction
where preliminary considerations are outlined; the objectives of this study, research

aims and methodology, research questions and the structure of the thesis.
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In examining the legality of the US-UK’s justifications of their invasion of Iraq in
March 2003, the thesis discusses, in Chapter Two, a brief descriptive survey of the
historical and analytical examination of the principles of peaceful settlement of
international disputes and the non-use of force in international relations. To this end,
it examines dispute resolution and the use of force pre-Hague, the relevant provisions
of The Hague Peace Conventions of 1899 and 1907 that govern the peaceful
settlement of disputes and the use of force, the history of the League of Nations: its
effects and shortcomings, and the UN system for dispute settlement and the non-use

of force in international relations.

Chapter Three focuses on the origins of the dispute between the US-UK and Iraq.
It examines briefly the history of Iraq and its place in the region and international
community. It also provides an introduction and a brief historical background of the
grounds of the dispute between Iraq and the US-UK. This includes Iraq’s invasion of

Kuwait, and SC Resolutions 678, 687 and 1441.

Chapter Four turns to examine methods of resolving disputes under the UN
Charter. The aim of this Chapter is to produce an exclusively legal analysis of
different legal and non-legal settlement methods embodied in the UN Charter to give
a clear view of the UN dispute settlement system and its function. It seeks to achieve
a balance between an examination of theory and practical issues. This Chapter
provides reviews of the literature on alternative dispute resolution and the use of

force, the nature and scope of legal settlement methods.
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Chapter Four also examines Article 2(3) of the UN Charter and the UN dispute
resolution machinery, and to this end examines the relevant provisions of the UN
Charter on the role of the GA and SC on settlement of disputes and the use of force.
Building on these basic principles, it examines in detail Article 33(1) of the UN
Charter and the framework of legal and non-legal settlement. The thesis here is
designed to provide an overview of international arbitration as an effective means of
settling international disputes. The thesis is particularly concerned with the theory,
institutional structure and processes by which international arbitration comes into
being: the legal framework, within which disputes between states are resolved, and
efforts to obtain uniform arbitration rules through multilateral treaties to facilitate

effectiveness of international arbitration.

Chapter Five provides an analysis of the concept of peaceful settlement and the
use of force in Islamic international law. In this Chapter the thesis examines the use of
force in the Glorious Qur’an and Sunn'ah, the doctrine of Jihad; and how it would
attempt to accomplish what the West and international community has generally
failed to resolve peacefully: the problem of the Iraqi regime; and to highlight the
Islamic legal principles in the context of the role of Kuwait and other Gulf states in
supporting the US-UK’s action against Iraq. To this end, it examines the role and
responsibility of the Arab League in the settlement of the dispute between Iraq and
Kuwait according to the norms of Islamic international law and the principles of the

Arab League Charter.

Chapter Six focuses primarily on the legal aspects of the US’s war on terror. To

this end, it discusses the problem of the legitimacy of the manner in which the US has
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conducted its war on terror. The importance of this Chapter is that the thesis attempts
to show how the US conducted its war on terror outside of international law. It
provides a review of the literature on the legality of the use of force. It examines
Articles 2(4) and 51 of the UN Charter and its exceptions. It also gives brief details of
the 11 September incidents, the legality of the use of force in response to them, and
the meaning and definition of an armed attack. This leads to a discussion of the extent
to which the US is bound in its war on terror by the provisions of the UN Charter and

the basic principles of international law.

The thesis, in this respect, argues that the prohibition on the use of force is an
international obligation equally applicable to all members of the UN. It points out that
the unilateral use of force by the US on its pre-emptive war will lead to legalisation of
the violations of the norms of international law by powerful states. This in turn makes

the UN and the principles of international law irrelevant and ineffective.

Chapter Seven turns to explore the question of the legality of Operation Iraqi
Freedom, which led to the invasion of Iraq, and whether the US-UK’s claims were
legally justified under existing UN resolutions. It focuses on the legal aspects of the
invasion in general and the issue of the use of force without UN resolution in
particular. This Chapter moves a step further, and aims at establishing whether the
Iraq invasion finds support in international law in the light of the US’s case for the
war. Thus, it examines the US’s legal justification for the Iraq invasion under
international law. To this end, it examines the invasion using the facts to illustrate the
distinction between lawful and unlawful uses of force. It focuses more on the US’s

main arguments for war.
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Chapter Seven also discusses the key points in the US Secretary of State, Colin
Powell’s speech before the SC on 5 February 2003, which stated that Iraq was: hiding
prohibited equipment; attempting to thwart inspection; supported terrorists, and that
there was a direct link between Saddam’s regime and Al-Qaeda; and was continuing
to develop biological, chemical, nuclear weapons and WMD. Furthermore, Iraq did
not meet its obligations under Resolution 1441(2002) to provide a comprehensive list
of scientists associated with its WMD programs. In other words, the thesis discusses
two main arguments that the US used to justify pre-emptive action against Iraq: the
alleged link between Iraq’s regime and Al-Qaeda and the non-compliance of
Saddam’s regime with previous UN Resolutions, together with another allegation of

possession of WMD.

Chapter Eight examines the UK’s legal justification for the Iraq invasion under
international law. In this context, on 24 September 2002, the British Prime Minister,
released a dossier, which his government said contained evidence and the legal basis
to justify their use of force against Iraq by arguing that Iraq has at present: 1- the
capability to produce chemical agents mustard gas, sarin, cyclosarin and VX and
biological agents anthrax, botulinum toxin, aflatoxin and ricin; 2- up to 20 al-Hussein
missiles, with a 650 km range, the warheads of which carry chemical and biological
agents; 3- at least 50 al-Samoud liquid propellant missiles, the range of which is
thought to be up to 200 km; 4- the capacity to deploy some chemical and biological
weapons within 45 minutes; 5- mobile laboratories for producing biological warfare
agents; 6- expertise and data to make nuclear weapons. The UK also alleged that
Saddam’s regime was tied with Al-Qaeda as well as other international terrorist

organisations.




Furthermore, the UK claimed Iraq was at that time seeking: 1- nuclear weapons. 2-
longer range ballistic missiles with a reach of 1000km, and a new engine testing stand
had been built for this purpose; 3- ‘Front companies in third countries’ were seeking
propellant chemicals for ballistic missiles, in breach of the UN embargo, as well as
uranium from Africa; 4- to modify L-29 remote-piloted jet trainer aircraft to deliver
chemical and biological agents over a larger area. 5- Iraq had persistently failed to co-
operate with the UN weapons inspection programme, so violating a large number of

UNSC Resolutions.

The chapter examines the definition of an act of aggression, and questions
whether the US-UK had the right to wage war on Iraq, or whether they should have
used other peaceful means in the UN’s dispute settlement system, and whether there is
a legal definition of the term ‘threat to international peace and security’, who
determines the existence of such a threat, and the issues of the real objects and
motives behind the war. Finally, it deals with the issue of the legality of interventions

and the overthrowing of Iraqi regime by military force.

Chapter Nine is the conclusion of this study. The conclusions drawn are mainly
critical and designed to shed some light on the implications of the Iraq invasion for
future action. The need for radical change in the legal system of the UN are discussed
in the light of the US war on terror and particularly its war on Iraq, which is a major
cause of political instability in the world. The conclusion recaps the major legal
points, propositions and political issues, which have arisen throughout the thesis
including the instability and uncertainty of international law and the legal system of

the UN due to the US’s hegemony since the end of the Cold War.
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This study, by examining the relevant principles of these two laws, concludes that the
use of force was not an appropriate and effective means to disarm the Iraqi regime,
and the reasons given by the US-UK to invade Iraq have proven to be completely
false, and have failed to meet the test of legality under international law. Kuwait, in
facilitating the invasion, violated Islamic international law, the League of Arab Pact
and international laws. The doctrine of preventive self-defence as spelled out in the

NSS is unacceptable under current international law.
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PART ONE

INTRODUCTION TO THE HISTORY OF THE
PRINCIPALS OF PEACEFUL SETTLEMENT OF
INTERNATIONAL DISPUTES AND THE USE OF

FORCE
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CHAPTER TWO
AN HISTORICAL AND ANALYTICAL EXAMINATION OF THE
PRINCIPLES OF PEACEFUL SETTLEMENT OF INTERNATIONAL
DISPUTES AND THE USE OF FORCE

2.1 Introductory Remarks

This Chapter discusses whether the principles of peaceful settlement of international
disputes and the non-use of force in international relations constitute a historical
international obligation that is applicable to all members of the UN. In the process of
examining this, reference has been made to The Hague Conventions of 1899 and 1907
and to the UN Charter. The answer to the question of this Chapter is crucial to this
thesis because those norms are longstanding and fundamental principles of both
international law and customary international law; the way the US-UK have recently
acted in their war on Iraq, which is the central interest of this thesis, is considered to

conflict with those norms.

A further subject of particular importance to be discussed in this Chapter is the
issue of a critical evaluation of the UN system of peaceful settlement of international
disputes in the light of the US-UK’s invasion of Iraq in March 2003. A variety of
theoretical arguments has been made for and against this system and its procedures
since the UN Charter created a new policing power in the function of the SC,
alternative to the old war ideas. In its unilateral military action against Iraq, the US-
UK has relied on the implied authorisation argument, preventing the SC from
exercising its legal rights under the UN Charter. To this end, a starting point is a

historical examination of these principles in Part One, which consists of two chapters.




In Chapter Two, the thesis examines the origin and the historical background behind
the development of the UN’s system of peaceful settlement of international disputes

and the use of force.

In this context, this part is divided into four sections; the thesis examines
international dispute resolution pre The Hague, then The Hague period and its effects
and shortcomings. It then examines the League of Nations, its effects and
shortcomings, followed by an examination of the UN Charter, in particular Chapters
VI and VII. Within the limitations of this study, the analysis concentrates on and
describes all peaceful settlement means and procedures that are available to the US-

UK to peacefully settle their differences with the Iraqi regime.

Thus, this historical study examines the theoretical bases and all factors of
influence in the principle of peaceful settlement of international disputes before the
First World War (WWI), during the period of the League of Nations, the Second
World War (WWII) and the present context in Articles 2(3), 2(4) and 33(1) of the UN
Charter. This is so because the thesis supports the argument that the UN system of
peaceful settlement of disputes and the legal prohibition of the use of force could

provide peaceful settlement of the problem of the Iraqi regime.

The prohibition of resorting to war and the use of force to settle international
disputes is one of the important aims that civilised nations have tried to achieve since
the end of the nineteenth Century.*’The ultimate goal of these aims is to find

multilateral bodies to provide effective alternatives to wars by settling international

*7 Even Luard, The History of the United Nations, vol. 1, The Years of Western Domination, (1945-
1955) (New York, the Macmillan Press Ltd, 1982).
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conflicts peacefully. Preliminarily, it can be noted that international armed conflicts
are the most direct challenges to the stability of the international community. To
examine the development of the principle of peaceful settlement of international
disputes, it is imperative to discuss its historical development from the Hague

Conventions to its present context as in Article 2(3) of the UN Charter.

2.2 Dispute Resolution and the Use of Force pre The Hague

In the late nineteenth Century, peace movements were growing among nations.**This
worldwide movement encouraged states to find permanent institutions with effective
mechanisms to prevent conflicts from escalating and to resolve international disputes

peacefully.

To review the history of international dispute resolution one has, therefore, to
consider at the same time the development and process of this principle pre the Hague
Conventions. In no treaty between states before WWI was there an article that
prohibited the threat or use of force. Thus, states were under no obligation to reach a
peaceful settlement of disputes. Until the end of WWI, states considered the waging
of wars as a sovereign right to protect their national policy and interests. Therefore the

use of force to settle differences was lawful.

The main area of interest in treaties before The Hague Conventions 1899 and
1907 was the regulating of issues that resulted from wars, such as how to treat a
wounded person and how to deal with their weapons. After 1899, prevention of war,

prohibition of the use of force in international relations and peaceful settlement of

* Ibid.




international disputes became an objective and one of the main purposes of

international treaties.

2.2.1 Treaty of Westphalia 1648

For many centuries states used to resort to the international peace conferences system,
especially in the aftermath of wars, seeking an agreement or peace treaty to address
current situations. Several conferences within Europe were called to settle the
outcome of wars, for example, the Conference of Westphalia of 1648,49and that of
Utrecht (1713-14).°°All these peace conferences were regarded as a contribution

towards a legalized principle of peaceful settlement of international disputes.

2.2.2 The Concept of Mixed Commissions: the Jay Treaty 1794

Arbitration was the first and best known peaceful means to settle international
disputes. The notion of arbitration as a successful peaceful means to settle
international disputes remained eventually the same from ancient Greece through the
practice of city-states to medieval Europe.’'For many years before the two Hague
Conventions, states referred their disputes to arbitration.””Thus, it is quite easy to
trace the beginning of international arbitration.*The modern international arbitration

trend dates from the Jay Treaty of Amity, Commerce and Navigation of 19 November

* Leo Gross, ‘The Peace of Westphalia 1648-1948’, 42 AJIL 20 (1948)

*® Gorge Abi-Saab, The Concept of International Organisation, (Paris, United Nations Educational,
Scientific and Cultural Organisation, 1981).

*! For a review of the history of arbitration in medieval Europe see Louis B. Sohn, Settlement of
Disputes Relating to Interpretation and Application of Treaties, Rdc vol.150 (1975) I1.

52 ). H. Ralston, The Law and Procedure on International Tribunals (1926), Suppl, to 1926 (rev.ed.
1936).

53 J. H. Ralston, International Arbitration from Athens to Locarno (1929), see also, Louis B. Sohn, The
Function of International Arbitration Today, Rdc vol.108 (1963 )I.
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1794 between the US and Britain.’* In the Jay Treaty, the two parties agreed to settle

their differences on commerce and navigation issues by arbitration.>

2.2.3 The Treaty of Ghent 1814
The successful practice of the mixed commissions*that deployed the Jay Treaty has
also been used in the Treaty of Ghent of 1814 on a boundary dispute between the US

and Britain as well as in the Alabama Claims Arbitration of 1871-72.%7

2.2.4 The Vienna Settlement 1815

The Vienna settlement of 1815 extended the historical aim of international peace
conferences from peaceful settlement to maintaining international peace and security.
The Vienna Conference System was a step towards the Concert of Europe system. It
is essential to mention that this new technique of diplomatic settlement through the
system of international conferences constituted a significant development of the

European system of peaceful settlement of international disputes.

2.2.5 Alabama Claims Arbitration 1871-72

This dispute between the US and Britain over the US’s claim that permitting an
Alabama ship to be built in Britain was a breach of British neutrality during the
American Civil War. The Alabama Claims Arbitration Tribunal consisted of five

members with each party appointing one commissioner and the other three neutral

*AM. Stuyt, Survey of International Arbitrations 1794-1989, 3" edn., (Dordrecht, Martinus Nijhoff,
1990)1-4; John O’Brien, International Law, (Cavendish Publishing Ltd, London, 2002).

%5 This Treaty named after the negotiator the Chief Justice of the US and its former Secretary of State
John Jay. For the texts of this Treaty see J.B. Moore, History and Digest of International Arbitration to
which the United Nations has been a Party, vol. 1. (Washington, 1898).

% The meaning of the phrase ‘mixed commission’ indicates that the commission is composed of
members of more than one state.

57 <Alabama Claims Arbitration of 1872’ G.F. de Martens, Nouveall General de Traites, 1 st Series,
1843-1875, XX, 698.
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members appointed by three neutral states namely, the King of Italy, the Swiss
Confederation President and the Brazilian Emperor. The Alabama Arbitration
Tribunal decided by four votes to one in favour of the United States, and ordered
Great Britain to pay compensation to the United States in the sum of $15,500.00. This
award was complied with by Great Britain.’® Thus, the award of the Alabama Claims
Arbitration may be considered a foundation stone in the future of modern

international arbitration.

Indeed, the Jay Treaty,’the Alabama Claims Arbitrations and the Ghent Treaty
not only established commissions to decide on the issues between the parties but they
also established a set of rules of procedures with different missions to settle
disputes.®’ According to Simpson, the practice of the Alabama Claims Arbitration
‘gave the process of Arbitration a new impetus and introduced a number of rules and

practices which were gradually to command general acceptance.’®'

® “The Alabama Award’, reproduced in A.Pradelle, N. Polities, vol.11 Recueil des Arbitrages
Internation aux, 2™ edn., (Paris, 1957-1964)889.

* In the Jay Treaty the United States and Great Britain agreed to set up three mixed commissions
composed of equal numbers with each dealing with a certain type of dispute existing between both
parties. The idea of mixed commissions deployed in this arbitration is that each party to the dispute is
to appoint one commissioner and the third commissioner is to be appointed by these two
commissioners. The first commission was set up according to Article V of the Jay Treaty composed of
three members to deal with the dispute on the St. Croix River boundary. The second commission was
set up according to Article VI of the Treaty composed of five members to deal with the British
nationals claims against the United States nationals and inhabitants. The third commission was set up
according to Article VII of the Treaty composed of five members to deal with the United States
nationals’ claims due to the illegal action of the Great Britain’s seizure of the United States Ships and
cargoes during the war between Great Britain and France. The second and the third commissions
followed the same procedure of the first commission in appointment of the commissioners; despite the
fact that the provisions of Jay Treaty ignored the requirement of at least one of these commissions
having to be neutral. But the works of these commissions were to successfully settle the disputes. See,
Jean-Pierre Cot, International Conciliation (Europa Publications) (transl by R Myers in 1972)2.

% M.O. Hudson, International Tribunals: Past and Future, (Washington, 1944).

i Simpson, & Fox, International Arbitration: Law and Practice, (Stevens & Son, London, 1959).
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The Treaty of 1920 settled a dispute between Sweden and Chile. This Treaty is
considered to be the first Conciliation Treaty.62 Reference should also be made here to
the fact that Chile is one of the states that recognised arbitration as a successful and
effective means for peaceful settlement of disputes.®’ This method has been deployed
in different kinds of disputes, with the UK in 1883 and again in 1893, with Haiti in
1890 and with Nicaragua in 1895.%* This process of mediation was used successfully
for many years, but it is not the same as arbitration. This can be seen in the Peace of
Westphalia of 1648,% and in the practice of Venice and the Pope mediating between

France and the Roman Empire.®

2.2.6 The 1856 Paris Conference

The 1856 Paris Conference could be considered a main example of these conferences.
This conference resulted in the Paris Treaty of 1856, which constituted a landmark in
the history of multilateral treaties. The real value of these treaties is that they
contained all basic principles that govern international law. Thus, they could be
considered an important source of international law. However, within the framework
of international conferences, it seems clear that the performance of these conferences
did not establish a permanent international organization in the legal terms of

international law.

%2 The idea of Conciliation as peaceful means is that the dispute is settled on the basis of involvement
of a third party who’s main role is to ascertain the facts of the dispute and provide acceptable (but non-
binding) solutions to the dispute.

% For example in 1883 and 1893 Chile set up, with the United Kingdom, mixed commissions to settle
different disputes between the two countries.

* Stuyt, n 54 above.

% Amos S. Hershey, ‘The History of International Relations during Antiquity and the Middle Ages’, 5
AJIL (1911) 901.

% Princen. T., ‘International Mediation- The View from the Vatican: Lessons from Mediating the
Beagle Channel Dispute’, 3 Negotiation Journal (1987)347-66. See also Manfred Lachs. M.,
International Law, Mediation, and Negotiation, multilateral Negotiation and Mediation: Instruments
and Methods, (1985), 183-95.
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2.3 The Use of Force in The Hague Convention 1899 for Pacific Settlement of
Disputes: Its Effects and Shortcomings
The main object of The Hague Convention for the Pacific Settlement of International
Disputes of 1899 was to seek effective methods to settle international disputes
peacefully. Tsar Nicholas II of Russia called for an international conference to end the
use of force, and to find a means to prevent and settle international disputes. The main
aims of The Hague Conference of 1899 were to further the maintenance of peace by
avoiding armed conflicts, and to establish the principle of pacific settlement of

international disputes.

The Tsar’s proposals were that the participants at the conference must accept only
peaceful methods to settle international disputes, for the purpose of insuring the
benefit of a real and durable peace to all peoples, and above all of putting an end to
the progressive developments of nations’ armaments industries. The most important
point here is that the Tsar’s proposal in respect of ending the development and

proliferation of armaments failed.

In this Conference, the 1899 Hague Convention for the Pacific Settlement of
International Disputes was adopted. All great powers at the time attended this
Conference, including Russia, the US, the UK, the Netherlands, France, as well as
smaller States of Europe, some Asian states and Mexico. This convention was an
important step towards the promotion of peaceful means that internationalized and

legalized the rules and procedures of settlement of international disputes. It was
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drafted by the Inter-parliamentary Union and International Law Association and was

ratified by all the powerful states of that time.*’

Clearly, these aims can be seen from Articles 1 and 2 of the Convention. Article 1
states: ‘With a view to obviating, as far as possible, recourse to force in the relations
between Sates, the Signatory Powers agree to use their best effort to insure the pacific
settlement of international differences.” Article 2 provides that: ‘In case of serious

disagreement of conflicts, before an appeal to arms, the Signatory Power agrees...” %

State Members to the 1899 Conference realised that the only alternative to
resorting to the use of force in international conflicts is to establish acceptable
international rules and procedures for peaceful settlement of international disputes. In
this Conference, Russia proposed the need to establish international commissions of
inquiry to settle the disputes between the US and Spain. The proposal was accepted,
and a Committee of Inquiry was established in 1904 under Article 9-14 of the 1899
Convention. The successful practice of the Committee of Inquiry and Fact Finding
Mission settled the dispute between Russia and the UK over the UK’s claims that
Russia had sunk its trawlers. ®
2.3.1 The Permanent Court of Arbitration (PCA) of 1900 and the Dogger Bank
Inquiry of 1905
The 1899 Convention recognized arbitration as the main subject and an effective

means to settle international disputes. Article 16 states:

“’Report of a Study Group of the David Davies Memorial Institute of International Studies,
International Disputes the Legal Aspects (London, Europa Publications)103-05.

% For the text of the 1899 Convention, see M.Marcel Deltenre, General Collection of the Laws and
Customs of War, Text and Comment, (Bruxelles, 1943).

% Charles Cheney Hyde, ‘The Place of Commission of Inquiry and Conciliation Treaties in the
Peaceful Settlement of International Disputes’ 10 British Yearbook of International Law, (1929), 96-
110.
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In questions of a legal nature and especially in the interpretation or
application of international Convention, arbitration is recognized
by the Signatory Powers as the most effective, and at the same
time as the most equitable means of settling disputes which

diplomacy has failed to settle.

Other non-legal peaceful means such as good offices, inquiry and mediation were
selected as peaceful means. Inquiry had been defined in The Hague Conventions. The
classic case for how successfully inquiry could be used as a peaceful means to settle
international disputes is the case of Dogger Bank in 1905 between Russia and
Britain.”’This marked a major step for international settlement of disputes and

development of international law in general.”’

Since the adoption of The Hague Conventions all peaceful methods have been
used to settle disputes between states. This achievement is a direct result of long
efforts of developing the ideas and demands of the need to find alternatives to the use
of force in international relations. The Hague system codified procedures for peaceful
settlement of international disputes that are in response to international demands for
something to be done to prevent wars, maintain peace and security and to put an end

to aggression involving the use of force by states in their international relations.

7 Richard Ned Lebow, ‘Accidents and Crises: the Dogger Bank Affair’ 31 Naval War College Review,
(1978) 66-75. Other notable inquiries were in 1912 in The Tavignano (France v ltaly), between
Germany and Spain in 1918 in The Tiger and again in 1922 between Germany and Netherlands in The
Tubantia.

" M. A. Nissim Bar-Yaacov, The Handling of International Disputes by Means of Inquiry, the Royal
Institute of International Affairs, (Oxford, Oxford University Press, 1974)
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The Hague Peace Conferences of 1899 and 1907 attempted to make great progress in
prohibiting the use of force in international relations, and to oblige states to settle their
differences by peaceful means. However, in spite of this, states chose not to resort to
the peaceful methods provided by The Hague Conventions. It might be argued that
this is due to the fact that the procedure to submit such disputes to these methods was
left to the choice of states. In addition to other elements, this was one of the

weaknesses of The Hague’s system.

As already noted, under the 1899 Convention, arbitration was regarded as one of
the peaceful methods to settle international disputes. It is one of the main effective
methods that played a primary role in developing the principle of peaceful settlement
of international disputes. The Preamble of the 1899 Convention emphasised:

The parties animated by a strong desire to work for the
maintenance of general peace; resolved to promote by their best
efforts the friendly settlement of international disputes;
recognizing the solidarity uniting the members of the society of
civilized nations; desirous of extending the empire of law, and of
strengthening the appreciation of international justice; convinced
that the permanent institution of a tribunal of arbitration,
accessible to all, in the midst of the independent power, will
contribute effectively to this result; having regard to the
advantages attending the general and regular organization of the

procedure of arbitration.”

" The Preamble of the The Hague Convention of 1899.
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If we look back into the preamble and Article 1 of the 1899 Convention, it can be seen
that the ‘Signatory Powers’ recognised the importance of a ‘permanent institution’
designed for the “maintenance of general peace” and to resolve their disputes
peacefully. For this hope to be fulfilled, the Permanent Court of Arbitration (PCA)
was created in 1900 under Article 20 of the 1899 Convention as an international
‘permanent’ machinery set up to settle international differences between states with a

binding award. The PCA began to operate only in 1902.

Under the structure of this ‘permanent court’ there is an International Bureau and
an Administrative Council. In 1963 the PCA also adopted the ‘Rules of Arbitration
and Conciliation for Settlement of International Disputes between Two Parties of
which only one is a State’. The experiences and practice of the so-called ‘permanent

court’ proved to be a great achievement of the 1899 Convention.”

The most significant failure of the Convention in this regard is that it did not
impose any kind of an international obligation on state members to submit their
differences to arbitration. However, to govern the procedures and conduct of
arbitration, a Permanent Bureau was created to play the role of secretariat with a set of
rules. But no states were bound to resort to the PCA rules as mentioned previously.
However, with all its weaknesses and failures, the PCA reflects the efforts of the long

historical hopes to set up a permanent institution to settle differences between states

peacefully.

7 The text of these rules is reprinted in 57 AJIL, (1963), 500-521.
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2.4 A Brief History of the Use of Force in The Hague Convention for Pacific
Settlement of International Disputes 1907
The 1907 Hague Convention replaced the 1899 Convention. Unlike the 1899
Convention, the 1907 Convention was not ratified by all the powerful states at the
time. For example, only in 1970 the UK and most of the Commonwealth countries
ratified the Convention. But this Convention worked towards institutionalizing the
practice of arbitral tribunals and strengthened the provisions that related to
international arbitration. In this regard it did not make any changes to the institutions
and rules established by the 1899 Convention, namely the PCA and rules of

procedures that govern arbitration and conciliation.”®

Article 1 of The Hague Convention of 1907 states: ‘With a view to avoiding as far
as possible recourse to force in the relations between states, the Contracting Powers
agree to use their best efforts to ensure the pacific settlement of international
disputes.”>The above Article shows that the main aim of the 1907 Convention has so
far been to achieve avoidance of wars and using the system of pacific settlement of
international disputes. It might be argued that The Hague Conventions 1907 did not
establish a compulsory system for arbitration, nor did it prohibit the use of war to
settle international disputes. But on the other hand it tried to establish an arbitration
machinery for states if they ‘decided to use’ this machinery. It also tried to limit the

use of force and states’ attempt to resolve international disputes through violence.

™ Both versions of the Hague Conventions are reprinted in J. B. Scorrt, ed., The Hague Conventions
and Declarations of 1899 and 1907, (1915) 4.
5 .

Ibid.
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2.4.1 The Concept of Commission of Inquiry

The 1907 Convention provided a peaceful means to settle disputes by establishing a
Commission of Inquiry. Reference must be made here to the Convention allowing the
parties a wide degree of freedom to set up the rules of procedures that govern the
conduct of its work and the seat of the Inquiry. It provides that if there is no
agreement between the parties on the seat of the commission, the seat of such

commission will be at The Hague.”®

Among other important developments in the practice of international arbitration as
a peaceful means to settle international disputes previous to The Hague Conventions,
which deserve to be noticed here, is the Mexican Claims Commissions in the 1900s.
These commissions were set up to consider a number of foreign claims as a result of

the Mexican revolution.”’

Under Article 15 the International Bureau of the PCA acts as registry for the
commission, which sits at The Hague. The offices and staff of the Bureau ‘shall be at
the disposal of the Contracting Powers for the use of the Commission of Inquiry.” The
main problems that the Hague Conventions failed to resolve were: the need to
establish a permanent court and to create an effective system of arbitration based on

the idea of a compulsory obligation of states to settle their differences by arbitration.”®

7 Articles 9-36 of the Hague Convention for the Pacific Settlement of International Disputes of 1907
provides for the establishment of international commissions of inquiry. See M. A. Nissim Bar-Yaacov
The Handling of International Disputes by Means of Inquiry, (Oxford, Oxford University Press, 1974).
" These countries, that foreign claims belong to, were the United States, Great Britain, Germany,
France and Italy. For a review of these commissions see, Feller A. H, The Mexican Claims
Commissions (1923-1934), (New York, 1935).

™ James B. Scott, ed., The Hague Conventions and Declarations of 1899 and 1907, (New York, 1915).
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On the other hand, the great value of The Hague Conventions was that they settled a
number of serious disputes among powerful states of the time. Among the cases that
were settled through recourse to the procedure of PCA, which was founded by the
Hague 1899 Convention, mention may be made of a case in 1913 concerning the
seizure of vessels in Carthage and Manouba, in 1914 concerning the Timor Frontiers

and in 1928 in the dispute over the sovereignty of the Islands of Palms.”

It must be noted that the greatest contribution of The Hague Conventions to the
principles of peaceful settlement of international disputes, the non-use of force in
international relations and to international law was their orientation towards
universality of these principles.**Under these achievements, reference must also be
made to the growth of the role of arbitration as an effective means to settle
international disputes. In this regard it is essential to mention that during the long
history of international arbitration there was no case of an arbitration award that later

developed into a cause of war.

2.5 The League of Nations: its Effects and Shortcomings
To make an effective study of the League of Nations dispute settlement system as a
whole, in terms of its aims, achievements, its contributions to the principle of the

peaceful settlement of disputes, its success to maintain peace or its failure to do so,

™ Ibid.

% George W. Scott, ‘Hague Convention Restricting the Use of Force to Recover on Contract Claims’ 2
AJIL 78(1908).
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one must look at the efforts that were made to put an end to wars as a painful lesson

that nations had learned from WWI.%!

There had been growing demands for the creation of a real organized system of
peaceful settlement of international disputes to lessen the danger of wars and to put an
end to the historical idea of the absolute national sovereignty of states.*” Although a
major concern with this conception is that it may be used as an excuse for a narrow
national policy. Based only on this misconception and historical belief, the results
indicate that powerful states always refuse all proposals for compulsory submitting of

their differences to arbitration.®®

Many states learned different lessons from the WWI. First, in order to prevent
wars, they urgently needed an internationally effective system. Second, to find such a
system, states must provide and support this system with a united peace keeping
force. Reference must be made to the contributions of a wide growth of international
peace movements, including internationalism and pacifism movements, in supporting
these goals. Nonetheless, it is unarguable that many positive developments in
international law developed from the practices of the ‘Concert of Europe’. This led to

the widespread belief that nations must find ways to outlaw wars.

% For some of the views concerning these efforts see John F. Williams, Chapters on Current
International Law and the League of Nations (1929); George G. Wilson, The First Year of the League
of Nations, (Boston, 1921), Alfred Zimmern, The League of Nations and the Rule of Law 1918-1935
(1939); George W. Scott, The Rise and Fall of the League of Nations, (London, Hutchinson and Co
Publisher Ltd, 1973).

# Jan Christian Sumuts, The League of Nations: A Practical Suggestion, (London, 1918); John F.
Williams, The Covenant of the League of Nations and War, 5 Cambridge Law Journal (1933)1.

% John S. Bassett, The League of Nations: A Charter in World Politics, New York, 1930).
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2.5.1 The Paris Conference 1919

The Congress of Vienna of 1815, the outbreak of WWI in 1914 and the Paris Peace
Conference of 1919*played a prominent role in creation of the League of Nations as
an international organisation.**The main sources of the League of Nations’ dispute

resolution system were borrowed from The Hague system.

The idea of a League of Nations as an international organization was a natural
consequence of the realization that states need to consider wide co-operation in all
fields to achieve international peace and security for mutual interests. Another source
of the League of Nations was the international bodies founded since the nineteenth
century to address international problems.*’ An example of this is the Rhine
Commission created by the Congress of Vienna of 1815 and the Danube Commission
of 1848.%8 However, as mentioned before, despite all the efforts that were made to
promote the application of the idea of international organizations and unions, their
work and performance, they were not effective, due to the historical problem of the

sovereignty of the state.

84 See, James Brierly, ‘Some Implications of the Pact of Paris’, 10 BYBIL (1929) 208; David Hunter
Miller, The Peace Pact of Paris: Study of the Briand-Kellogg Treaty (New York, The Knicker Bockers
Press, 1928).

% Quincy Wright, ‘The Meaning of the Pact of Paris’ 29 AJIL 39 (1933) (cited as The meaning of the
Pact of Paris)

% George W. Scott, The Rise and Fall of the League of Nations, (Hutchinson & Co Publishers Ltd,
London, 1973).

%7 James T. Shotwell, ‘The Pact of Paris with Historical Commentary’ 243 International Conciliation
(November 1928) 445.

%0ther classic examples of International organizations were the International Telegraphic Union of
1865; the Universal Postal Union of 1874; and the Pan American Union of 1890 and other similar
bodies dealing with a wide range of common interests and problems such as the International Institute
of Agriculture of 1905 in Rome and in 1907 the International Health Office in Paris.
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To this end, the evolution and history of the League of Nations can be divided into
three phases. According to Walters®the first phase covers three or more centuries,
from the time when Europe, abandoning the forms of unity symbolized by the Holy
Roman Empire and the Catholic Church, shaped itself into a number of independent
national states, down to the end of Napoleonic wars. Walters considered the second
phase to cover exactly one century, from the Congress of Vienna to the outbreak of
WWI, and the third a period of less than five years, from August 1914 to the

Conference of Paris.

In considering the arguments in favour of the League of Nations Walters observed
that it was: ‘the first effective move towards the organization of a world-wide political
and social order, in which the common interests of humanity could be seen and served

across the barriers of national tradition, racial difference, or geographical separation’®

2.5.2 The Role of the US in the Creation of the League of Nations

The Covenant of the League of Nations was adopted on 28 April 1919.°'At the
beginning, President Wilson of America played a great part in promoting the creation
of the League of Nations.”’He laid down the first draft of the Covenant before the
Paris Conference of 1919 that brought the League of Nations into being.93
Unfortunately, he was not able to carry on his commitment to establish the general

association of nations that he had advocated for long.”* America was outside the

% Walters F. P, A History of the League of Nations, 2 Vols, (London, Oxford University Press, 1952).
90 -

Ibid.
°! John F. Williams, Some Aspects of the League of Nations (1934).
2 Denna F. Fleming, The United States and the League of Nations, 1918-1938, 3 edn., (New York,
1968).
% David Hunter Miller, The Drafting of the Covenant, (New York, 1928).
* See D. Moynihan, On the Law of Nations, (Harvard,1990); John F. Whitton, ‘The Covenant of the
League of Nations and War’ 5 Cambridge Journal (1933)1; Humphrey Waldock, ed., James L. Brierly,
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League of Nations due to its internal political differences promoting isolationism. The
absence of America from the League made it possible for many states whose

interest’s conflict with the League not to comply with the provisions of the Covenant.

Another major weakness of the League lay in the fact that it had been made
possible for its Members to withdraw from the League at any time by giving
withdrawal notice effective after two years. Many original member states withdrew

from the Covenant including Japan, the USSR and Italy.”

In the sense of the political history of the war and peaceful settlement of the
disputes, the most important aspect in this regard is the need of a political will to
prevent wars. On 5 January 1918, Lloyd George addressed the Trade Unions of Great
Britain and stated that ‘a territorial settlement must be secured, based on the right of
self-determination or the consent of government and lastly, we must seek by the
creation of some international organization to limit the burden of armaments and

diminish the danger of war’.”

2.5.3 The Invasion of Ethiopia by Italy and its Consequences

Three days after Lloyd George’s speech, President Wilson, in his famous Fourteen
Points address to the Congress, stated his reasons and aims of America’s War against
Germany in 1917, including the point that ‘(6) a general association of nations must
be formed under specific Covenants for the purpose of affording mutual guarantees of

political independence and territorial integrity to great and small States alike’.

The Law of Nations, 6™edn., (Oxford,1963); Lassa Oppenheim, The League of Nations and its
Problems,(1919).

% Loe Gross, ‘Was the Soviet Union Expelled from the League of Nations?’ 39 AJIL (1945) 35.

% Margaret Macmillan, Peacemakers The Paris Conference of 1919 and its attempt to End War,
(London, John Murrag Publishers, 2002).
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The League of Nations as a first instutionalized system based in Geneva played a
prominent part in steering nations towards the acceptance of the need for
extraordinary international changes in the many ways that nations act in handling their
disputes, based only on their absolute sovereignty rights. Here mention must be made
that the exception to this was the invasion of Ethiopia by Italy in 1935; an exception

that deserves to be recorded.”’

The Italian invasion of Ethiopia was the real test of the League’s dispute
settlement system; it failed to resolve the dispute.”®Such a failure can be attributed to
the simple reason that the European Members of the League did not want to go to war
with Italy to enforce the provisions of the Covenant.”’In particular Article 16 in which
Members undertake and accept the obligation to take prompt action against any fellow

Member going to war in violation of the Covenant.'®

Despite the ineffectiveness of the League in settling this dispute, its contribution
towards building the system of peaceful settlement of international disputes was
notable.'”'Not only had the League addressed the issue of ending war, but it brought
new ideas and understandings to the international community. It had addressed the
consequences of civil rights and social and economic problems. An explicit example

is Article 23 of the Covenant.

°7 Italy was an original member of the League of Nations. Ethiopia was a member of the League of
Nations since September 1923. Iraq was the first Arab country to become a member of the League of
Nations in October 1932. Afghanistan entered the membership of the League on September 1934 the
same date of entry as that of the USSR; but by the Council Resolution of 14 December 1939 it was
declared to be no longer a Member of the League.

% John H. Spencer, ‘The Italian-Ethiopian Dispute and the League of Nations’ 31 AJIL (1937) 614;
Lassa Oppenheim, The League of Nations and its Problems (1919).

» Stern W. B, ‘The Treaty Background of the Italo-Ethiopian Dispute’ 30 AJIL (1936) 189; Winfield,
P.H., ‘The History of Intervention in International Law’, 3 BYBIL (1922-1923) 130.

1% Article 16 of the Covenant of the League of Nations.

' Quincy Wright, ‘The Test of Aggression in the Italo-Ethiopian War’ 30 AJIL (1936) 45.
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2.5.4 The Use of Force in the Covenant of the League of Nations

For a better understanding of international disputes resolution under the Covenant of
the League of Nations, reference to its relevant provisions must be made.'” The
preamble lays down the main aims and objectives of the League.'® It starts with this
phrase: the ‘High Contracting Parties’. This gave the Covenant the status of a treaty in

legal terms.

It seems that the main aim of the League of Nations was to achieve international
peace and security. However, the important question remains how to achieve this

aim? The Covenant of the League listed four ways to do so:

1. “by the acceptance of obligations not to resort to war’'*;

2. ‘by the prescription of open, just and honourable relations between

nations’'%;

3. ‘by the firm establishment of the understandings of international law as the

actual rule of conduct among governments.”'%; and

4. ‘by the maintenance of justice and a scrupulous respect for all treaty

obligations in the dealings of organized peoples with one another.”'"’

'%See generally, Florence Wilson, The origins of the League of Nations Covenant, (London, The
Hogarth Press,1934); Walp Paul K, Constitutional Development of the League of Nations, (Kentucky,
Kentucky University Press,1931); George Grafton Wilson, The First Year of the League of Nations,
(Boston, Little Brown & Company,1921); Gilbert Murray, From the League to UN, (Oxford, Oxford
University Press,1948); John H., Latane, Development of the League of Nations Idea, vol.2, (New
York, The Macmillan Company,1932); Travers Twiss, 2 The Law of Nations, el (London,1875);
Emerich de Vattel, The Law of Nations (1758), 3 Classics of International Law Transl. by Charles G.
Fenwick, (1916).

'“James B. Scott, ‘Interpretation of Article X of the Covenant of the League of Nations’ 18 AJIL
(1924) 108.

1% Scott, n 86 above.

' Ibid.

'% Ibid.

107 Ibl d.
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Article 8 is devoted to the maintenance of the peace. This Article emphasises the
importance of the reduction of national armaments to the level required for national
safety and the enforcement of international obligations. Article 11 deals with the
prohibition of wars and the threat of war. It gave the League the right to ‘take any

action that may be deemed wise and effective to safeguard the peace of nations’.

Four Articles, 12-15, discuss the principle of peaceful settlement of international
disputes and the means available to settle disputes. Article 12 gave the parties the
freedom to submit their disputes either to arbitration or judicial settlement or inquiry
by the Council; they further had agreed not to resort to war until three months after

the award by the arbitrators or the judicial decision or the report by the Council.

Also, it seems that the League Covenant did not consider the arbitration award as
a judicial decision or as a legal settlement. It makes a distinction between these two
meanings, while international lawyers and scholars permanently attempt to classify
arbitration award as a judicial decision.'®Thus, referring in Article 12 to settlement of
disputes by judicial decision should be linked to Article 14 that established the

Permanent Court of International Justice (PCIJ).'”

2.5.5 The Permanent Court of International Justice (PCIJ)
It should be emphasised that from the experiences of the two World Wars, the
international community realised the necessity of establishing international courts to

deal with the circumstances resulting from each war. Reference must be made to the

'% John Collier and Vaughan Lowe, The Settlement of Disputes in International Law; Institutions and
Procedures, (Oxford, Oxford University Press, 1999).
'® Louis B. Sohn, ‘Exclusion of Political Disputes from judicial Settlement’ 39 AJIL (1944) 694.
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PCIJ established after WWI and the International Court of Justice (ICJ) founded

following WWIL'"°

For the purpose of this study, attention must also be drawn to Article 22 of the
Covenant of the League of Nations, which established the mandates system.'”lt
might be argued that this system played an important role in the current crisis in the
Middle East. The Covenant gave the reason for the mandates system as being to
develop the peoples of the colonial territories that were not ‘yet able to stand by

themselves under the strenuous conditions of the modern world.”'!?

The only two great powers at the time — Britain and France — agreed in the Sykes-
Picot Agreement of 16 May 1916'to divide the Arab part of the Ottoman Empire
between them as areas of influence. In this context, Iraq, Transjordan (Jordan) and
Palestine was yielded to Britain, while France got Syria and Lebanon. They further
agreed in the San Remo Conference of 25 April 1920, to declare Iraq and Syria as

mandates according to Article 22 of the Covenant of the League of Nations.

As a result of the above agreement, the territorial boundaries of the individual
mandates were determined to be the respective mandatory powers. However, from an
historical point of view, the idea and practice of the mandate system created many

unsolved boundaries disputes. This also includes creation of Israel and the Palestinian

" Anand R. P, International Courts and Contemporary Conflicts (Asia Publishing House,1974).

""" Arthur Sweetser, The League of Nations in World Politics, in World Organisation: A Balance Sheet
of the First Great Experiment, A Symposium of the Institute on World Organisation 30 Washington
(1942).

"2 Gilbert Murray, From the League to UN (Oxford, Oxford University Press,1948).

' Printed in J.C. Hurewitz’s ‘The Middle East and North Africa in World Politics, A Documentary
Record’, 2" printing, 1975-79, vol.2, 62.
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problem that lead to several wars.'"*These shortcomings remain as the greatest

challenge that the UN is facing now.

While the League failed to prevent WWI, it resolved many disputes. These
include the frontier dispute between Finland and Sweden.'"*Also, in 1925, the League
settled the dispute between Greece and Bulgaria and secured withdrawal of Greek
forces. Furthermore, it settled the dispute between Iraq and Turkey over Al-Mosul. In
this regard, in 1934, the League sent a peace-keeping force, which led to the

resolution of the territorial dispute between Colombia and Peru.''®

Many principal lessons derived from the League’s experiences were in fact
written into the UN Charter.''"The history of its dispute settlement system yielded
many valuable lessons that in turn made notable contributions to the UN dispute
settlement system. Thus, the principles of the non-use of force in international
relations and the peaceful settlement of international disputes are common to the

League of Nations Covenant and to the UN Charter.''®

Therefore, this thesis argues that after WWI when the League of Nations was
created, it was primarily concerned with military issues and the prevention of wars

and violence in the world by the acceptance of obligations not to resort to war.'"’

" Thomas W.Mallison, and Sally V., The Palestine Problem in International Law and World Order,
(London, Longman Group, 1986). See also Palestine and Israel, a Challenge to Justice, (Durham and
London, Duke University Press, 1990).

""SLNTS, vol. 2, 1920-1921.

' F.S.Northedge, The League of Nations: its Life and Times, (Leicester, Leicester University Press,
1986).

""” Sabatai Rosenne, ed., League of Nations Conference for the Codification of International Law 1930,
4 vols. (New York, Dobbs Ferry, 1975).

'8 See for example Article 10 of the Covenant of the League of Nations and Article 2(4) of the UN
Charter.

L Gorge Schwarzenberger, The League of Nations and World Order, (London, Constable & Co,1936).
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After the failure of the League of Nations to prevent the outbreak of WWII, the UN
was created. One of the main aims of the UN is the need to balance the power of the

nations that caused wars.'%°

2.6 The United Nations’ Legal Framework for Peaceful Settlement of Disputes
and the Non-use of Force in International Relations

As noted above, the UN was established in 1945 after the failure of the League of
Nations to prevent WWIL'?'The idea of establishing an international organisation to
maintain international peace and security can be found in the words of the Atlantic
Charter as a direct result of the meeting of Winston Churchill, the British Prime
Minster, and Franklin Roosevelt, the President of the US, in August 1941. The main
goal of this Charter was ‘the establishment of a wider and permanent system of
general security’.'**This concept is also found in the Moscow Declaration when the
Foreign Ministers of the three major powers at that time met in Moscow and signed
this Declaration.'”

2.6.1 The Dumbarton Oaks Proposal

In the Teheran Conference of 1943, more attention was given to the idea of the UN as

an international organisation ‘based on the sovereign equality of all peace-loving

12 According to the preamble of the UN Charter, one of its main aims is:
To save succeeding generations from the scourge of war, which twice in our
lifetime has brought untold sorrow to mankind, and...to unite our strength to
maintain international peace and security, and to ensure by the acceptance of
principles and the institutions of methods that armed force shall not be used, save
in common interest.
2! See Nigel D.White, The United Nations and the Maintenance of International Peace and Security,
Manchester, Manchester University Press(1990;Derek W. Bowett, The Law of International
Institutions, 4™ edn,1982; Evan Luard, A History of the United Nations, 1982, 2 vols; Adam Roberts and
Kingsbury ed., United Nation, divided World, 2™ edn, 1993; Christopher C. Joyner, ed., The United
Nations and International Law, (Cambridge, Cambridge University Press, 1997); F. S. Northedge, The
League of Nations,1986; R. Righter, Utopia Lost, the United Nations and World Order, (1995); Ruth
B. Russell, 4 History of The United Nations Charter: The Role of United States the 194-1945,
(Washington, 1958).
12 The Atlantic Charter point 8.
'3 Those States were the USA; the UK; and the Soviet Union, and later joined by China. These four
States and France are the permanent members of the Security Council of the United Nations.
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states’.'**As a product of the above conferences, the USA, Soviet Union, Britain and
China met at Dumbarton Oaks in Washington where the proposal of the UN current
structure was discussed."”’Many issues remained unresolved in this Conference
between the UN founders. At the Yalta Conference of February 1945 these issues
were addressed with more attention paid to the trusteeship system, the permanent

membership of the SC and the right of veto power.

2.6.2 San Francisco Conference on International Organisation 1945

On 25 April 1945 at San Francisco, the UN Conference on International Organisation
began and ended with the signature of the UN Charter. The main aim of this new
organisation is to maintain the international peace and security that the League of
Nations had failed to maintain. It has six organs: the GA, which comprises all member
states of the UN; the SC; the Economic and Social Council; the Trusteeship Council,
which has a specialist nature and deals with specific areas of work or activities. These
include economic and human rights issues. The other two organs are the Secretariat

and the ICJ.

2.6.3 Regulation of the Use of Force in the UN Charter: Chapters VI and VII of the
UN Charter

The SC is the only UN organ with a primary responsibility for maintaining
international peace and security under Article 24 of the Charter when these disputes

pose a threat to international peace and security. Four UN organs have a central role

'* This Conference was attended by Roosevelt, Churchill and Stalin.
'3 Robert C. Hilderbrand, Dumbarton Oaks: The Origin of the United Nations and the Search for Post
War Security, (London,1990).
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to play in the field of peaceful settlement of international disputes in general: the SC,

the GA., the Secretariat and ICJ.'

Maintaining international peace and security is one of the central purposes of the
UN set out in Article 1 of its Charter. The principles of peaceful settlement of
international disputes and the non-use of force in international relations, which are the
basis of the present study, are longstanding and fundamental principles of customary

international law; they are very closely interrelated as an inseparable unit.'”’

The two principles are the most important fundamental principles of international
law embodied in various provisions in the Charter of the UN and have frequently been

reaffirmed by the UNGA. For example, in Paragraph 2 of the Manila Declaration on

128

Peaceful Settlement of International Disputes, ““there is a reaffirmation of ‘the need to

exert utmost efforts in order to settle any conflicts and disputes between states
exclusively by peaceful means and to avoid any military action and hostilities, which

can only make more difficult the solution of these conflicts and disputes.’'?’

2%On the role of the UN in peaceful settlement of international disputes see K.V.Raman (ed.), Disputes
Settlement Through the United Nations, (New York, 1977); Sydney D. Bailey, How Wars End: The
United Nations and Termination of Armed Conflict 1946-1964, 2 vols, (Oxford, 1982); UNITAR, The
United Nations and Maintenance of International Peace and Security, (Dordrecht, 1987); Even Luard,
The United Nations, (Macmillan, 1979); Even Luard, A History of the United Nations: The Years of
Western Domination 1945-1955, (Macmillan); F. Murphy, The United Nations and the Control of
International Violence, (Manchester, Manchester University Press,1983).

127 See generally, M. Evans, International Law, (Oxford, 2003); Antonio Cassese, International Law,
(Oxford, Oxford University Press, 2001); David J. Harris, Cases and Materials on International Law,
5™ edn., (Sweet & Maxwell, 1998); lan Brownlie, Principles of Public International Law, 6™ edn.,
(Oxford, Oxford University Press, 2003); John Collier & Vaughan Lowe, The Settlement of Disputes in
International Law: Institutions and procedures, (Oxford, Oxford University Press,1999); J.G. Merrills,
International Dispute Settlement, 3" edn., (Cambri%e, Cambridge University Press), 1998); Christine
Gray, International Law and the Use of Force, 2" edn., (Cambridge, Cambridge University Press,
2004); Sean Murphy, ‘Use of Military Force to Disarm Iraq’ 97 AJIL (2003) 419.

128 For an analysis of Manila Declaration on Peaceful Settlement of International Disputes see, Office
of Legal Affairs-Codification Division, Handbook On the Peaceful Settlement of Disputes between
States, (New York, United Nations, 1992).

PUNGA Res.37/10, 51 UNGAOR Supp. 261, UN Doc A/ 37/51(15 November1982). The U.N
Secretary-General believes that the adoption of this Resolution was an important landmark in the
history of the United Nations. For a review of the Manila Declaration see, NII Lante Wallage-Bruce,
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In the Declaration on Principles of International Law Concerning Friendly Relations
and Co-operation among States in Accordance with the Charter of the United Nation,
however, the main aim of this Declaration was to clarify the UN Charter on questions
concerning the use of force to settle international disputes.*’Also in the Declaration
on the Enhancement of the Effectiveness of the Principle of Refraining from the
Threat or Use of Force in International Relations ‘United Nations Declaration on the
Non-Use of Force.”*'However, Article 1 of this Declaration reads:

Every state has the duty to refrain in its international relations from

the threat of use of force against the territorial integrity or political

independence of any state, or from acting in any other manner

inconsistent with the purposes of the UN, such a threat or use of

force constitutes a violation of international law and of the charter

of the UN and entails international responsibility.

Article 2 states ‘the principle of refraining from the threat or use of force in
international relations is universal in character and is binding, regardless of each
state’s political, economic, social or cultural system in relations of alliance.” Article

(3) states ‘No consideration of whatever nature may be invoked to warrant resorting

The Settlement of International Disputes, the Contribution of Australia and New Zealand, (The Hague,
Martinus Nijhoff Publisher).

% Declaration on Principles of International Law Concerning Friendly Relations and Co-operation
among States in Accordance with the Charter of the United Nations (1970), UNGA Res. 2625 (XXV),
Supp. 28 at 121, UN Doc.A/8028 (24 October 1970), reprinted in 9 /LM 1292 (1970). It should be
noted, however, that the Declaration not only obligated states to settle disputes amicably but it goes
further and states they were under duty to do so as early as possible. For further discussion on this
declaration see, Robert Rosenstock, ‘The Declaration of Principles of International Law Concerning
Friendly Relations: A Survey’, 65 AJIL (1971) 713; Antonio Tanca, ‘The Prohibition of Force in the
UN Declaration on Friendly Relations of 1970’ in Antonio Casses ed., The Current Legal Regulation of
the Use of Force (Dordrecht, Boston and Lancaster: Martinus Nijhoff Publishers, 1986).

5! Declaration on the Enhancement of the Effectiveness of the Principle of Refraining from the Threat
or Use of Force in International Relations, A/RES/42/22(1988), reprinted in 27 ILM 1672(1988).
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to the threat or use of force in violation of the Charter.’'**Without doubt, all these
provide that states have an obligation to settle peacefully their international disputes

and reject the idea of state violence.'*

A state’s obligation to settle a dispute peacefully is stated in Article 2(3) of the
Charter of the UN as follows:
All Members shall settle their international disputes by peaceful
means in such a manner that international peace and security, and

justice, are not endangered.

The prohibition of the use of force is stated in Article 2(4) of the Charter that
reads:
All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with

the purposes of the United Nations."**

The UN Charter provides only two exceptions to the principle of the non-use of force.

First, force may be used under the authority of the SC to safeguard international peace

2 The UN Declaration on the Enhancement of the Effectiveness of the Principle of Non- Use of Force
in International Relations adopted in 1987 by the UNGA in its session XLII.

'3 Bosco G., ‘New Trends on Peaceful Settlement of Disputes between States’ 16 North Carolina JIL
and Commercial Regulation (1991) 235- 236; See also Judge Abdul G Koroma, ‘The Peaceful
Settlement of International Disputes’ NILR (1996) 227-236; J.G. Merrills, ‘The Principle of Peaceful
Settlement of Disputes’ in Vaughan Lowe and Colin Warbrick (eds), The United Nations and the
Principles of International Law, Essays in memory of Michael Akehurst, (Routledge,1994 Rep.1996)
ch3.

*The UN Charter (1945). See Leland M. Goodrich, The United Nations, (London, Stevens & Sons
Ltd, 1960); and, Bruno Simma, The Charter of the UN a Commentary, (Oxford, Oxford University
Press, 1994).
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and security, and second, under Article 51 of the UN Charter, under the right of self-

defence.

Nevertheless, Shinkaretskaia points out that the limits imposed by international
law on the use of force are challenged by western scholars, especially the Americans
who adhere to the widely held belief that modern international relations are based, to
a significant extent, on power and violence as a means to achieve political goals is
wholly lawful. To some extent, many western writers also affirm that the coercive
settlement of international disputes is admissible.'*’In other words, international law
may be ignored and disputes may be resolved by violence or war. This approach

contradicts the UN Charter and customary international law.

The Charter requires that all member states settle their international disputes by
various peaceful methods, referred to in Article 33(1) of the UN Charter in such a
manner that international peace and security and justice are not endangered. This
thesis examines the theory and practice of this principle, keeping in mind the recent
changes in the interpretation of this principle by the US-UK."* This is so because the
use of armed force by the US-UK against Iraq in March 2003 is considered to be a
classic form of the unauthorised use of force that is unlawful under the UN Charter.

It could be stated that the study of the central role of the UN and its responsibility
to maintain peace and security require a comprehensive study of every dispute in

which it was supposed to be involved. This study only discusses the events of the Iraq

1% Galina Georgievna Shinkaretskaia, Peaceful Settlement of International Disputes: An Alternative to
the Use of Force, in W.E., Butler (ed), The Non-Use of Force in International Law, (Dordrecht, the
Netherlands, Martinus Nijhoff, 1989). In this regard see M.S. McDougal, Michael W. Reisman, and
A.R.Willard, ‘The World Process of Effective Power: the Global War System’ In Power and Policy in
%lest of Law: Essays in Honor of Eugene Victor Rostow (1998) 353.

¢ Rosalyn Higgins, ‘The Place of International Law in the Settlement of Disputes by the Security
Council’, 64 AJIL (1970) 1-18.
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invasion and how it challenged the work of the UN as an effective system to maintain

international peace and security.

In this context, when discussing a history of any conflict that threatens
international peace and security, an academic study follows the methodology of
giving only a brief background of the main events of such a conflict and what actions
the UN has taken. As this study is concerned almost exclusively with the investigation
of the legal basis on which the US-UK invaded Iraq, how the UN has worked in this
crisis, evaluating its contributions to the system of peaceful settlement of international
disputes and when and why it was used by the invaders, no attempt is made in this
thesis to provide a comprehensive history of all disputes in which the UN has been
involved. However, the role of the UN as an international disputes settlement system
is well documented, and it is of great importance in this thesis to know the outlines of

this system and the ability of the UN in settling different international conflicts

peacefully.

Indeed, the thesis critically looks further into the important problem of the use of
force in international relations by superpower states and answers why, since the end
of the Cold War, the numbers of wars and international conflicts have considerably
increased. The answers to these questions will significantly contribute to the literature

and practice of peaceful settlement of international disputes.

It is necessary to recognise, however, that the study of the UN’s peaceful
settlement system in this thesis refers only to Articles 1,2, 10-14, 33-38, 52(2) and (3)

and 94-96 of the UN Charter and Article 38 of the Statute of ICJ. Therefore, other UN




enforcement measures that do not settle disputes, such as UN peacekeeping
operations, are not discussed here, despite the fact that these measures have been used
effectively to prevent some conflicts, or have established a platform for a peaceful

settlement.

As noted, the UN Charter as a constitutional document was designed in 1945 by
the San Francisco Conference. This Charter lays down the institutional framework of
the UN as an international organisation.'*’The structure of the UN came as a result of
collaboration between five military allies and powerful nations at that time: the UK,
France, US, USSR and China. This structure provides new modern ideas and a
marked departure from that of the League of Nations’ system examined in this

Chapter.

To strengthen the power of these five nations over others, firstly they secured for
themselves permanent membership seats with veto powers in the SC. The concept of
the veto reflects the desire of powerful nations to make the decisions of the SC
effective only through the co-operation of its member nations. If a permanent member
exercises its right of veto this renders the SC unable to make a decision. However,
this was clear during the Cold War era when, due to political considerations, the UN
was unable to play it is role to secure international peace and security. This study

argues that this reveals the weaknesses of the UN as a dispute settlement system.'*®

“7For a general discussion see, Antonio Cassese, International Law, (Oxford, Oxford University Press,
2001);M. Evans, International Law,(Oxford, Oxford University Press,2003);Bruno Simma,The Charter
of the United Nations: A Commentary, (Oxford, Oxford University Press,1994); C.J. Colombos, ‘The
United Nations Charter’,1 The International Law Quarterly,(1947)20-33; Pollux, ‘The Interpretation of
the Charter of the United Nations’, BYBI, 23 (1946) 52-82; Leland M. Goodrich & Edward Hambro,
Charter of the United Nations, (London, Stevens &Sons Ltd., 1949); Ruth B. Russel, 4 History of the
United Nations Charter, (Washington D.C., the Brookings Institution,1958).

% For more details see Anjali. V. Patil, The UN Veto in World Affairs 1946-1990: A Complete Record
and Case Histories of the Security Councils Veto, (London, Mansell Publishing Ltd,1992).
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As noted, Article 1 of the UN Charter sets out the main purposes of this international
organisation, and among these purposes is that of maintaining international peace and
security.'**This is reflected in the historical needs for a ‘peaceful world’ as a demand
of ‘peace-loving states’.'**The founders of the UN also wished to establish an
international organisation to achieve international cooperation to address other

problems in the economic, social, cultural, human rights and humanitarian fields."*!

In the light of Article 1(1), it might be more accurate to suggest that the UN has
two responsibilities in this respect. Firstly, to settle any international disputes or
conflict that occur, and secondly to provide disputant parties with effective available
means that would settle their differences peacefully.

2.7 Findings and Concluding Remarks on Chapter Two
This Chapter has discussed the historical origins of the principles of peaceful
settlement of international disputes and the non-use of force in international relations.

It has been established that these two principles have been developed for over a

1% According to Article (1) of the UN Charter, the Purposes of the United Nations are:
1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to peace, and for the
suppression of acts of aggression or other breaches of peace, and to bring about by
peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might
lead to a breach of the peace;
2. To develop friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace;
3. To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion; and
4. To be a centre for harmonizing the actions of nations in the attainment of these
common ends.
"* Louis Henkin, How Nations Behave (London, Pall Mall Press, 1968).
M1 See generally, James Barros, The United Nations; Past, Present and Future, (New York, The Free
Press, 1972); Leland M. Goodrich, The United Nations, (London, Steven & Sons Ltd., 1960); Gross,
Emest A., The United Nations Structure for Peace, (New York, Harper & Row,1962); Hans Kenlsen,
The Law of the United Nations, (London, Stevens & Sons Ltd, 1951); Evan Luard, The UN :How it
works and what it Does, London, (The Macmillan Press Ltd, 1979); John F. Murphy, The UN and the
Control of International Violence, (Manchester, Manchester University Press, 1983); Alf Ross, The
United Nations: Peace and Progress, (New Jersey, The Bedminster Press Inc, 1966).
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century. This Chapter concluded that the historical examination of these principles
from the pre Hague Conventions period; the 1899 and 1907 The Hague Conventions;
through to the UN era revealed that, pre The Hague Conventions, the commissions
set up by the 1794 Jay Treaty were steps forward in establishing some kind of

international bodies.

The above efforts could be considered a foundation stone in the history of
international arbitration as a peaceful method to settle disputes between states, despite
the fact that the number of the members of these commissions were not as equal as
those set up later in the Alabama Arbitration Tribunals of 1872. The success of this

tribunal marked the beginning of a new era of modern international arbitration.

It seems that the purposes of the two Hague Conventions of 1889 and 1907 had a
humanitarian basis besides their role in controlling armaments by prohibiting the use
of poisonous weapons. The efforts of The Hague Conventions and the League of
Nations in this respect failed as demonstrated by the two World Wars. Negotiation is
the preferred method of resolving international disputes, and through negotiations the
disputant parties establish direct contact between themselves and discuss their
differences in more details. Negotiation, inquiries and mediation (which play an
important role and are closely related to negotiation) were already provided for in the
two Hague Conventions of 1899 and 1907. The League of Nations and the Pact of
Paris did not recognize the right of self-defence, but this right was established in

customary international law.
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In the aftermath of the Cold War, we are witnessing how today international treaties
are being ignored by the US. As regards the principle of the use of force in the UN
system, the Chapter concludes that, as we look back at the history of wars during
these periods, there were some well known cases in which international law played a
role in ending violence between super power states. For example, the Algiers Accords
ended the Iranian hostage crisis resulting in the Iran-United States Claims Tribunal
established in The Hague in 1980. On the other hand, in 1986 Egypt and Israel agreed
to settle their dispute over the Taba strip after submitting it to binding arbitration.
However, despite the shortcomings of this arbitration such as provides Israel with a
port at the Red Sea, but it settled the dispute between the two countries. It might be
argued that this arbitration, in fact, did not resolve the major problem of the Middle

East.

The UN system, in its present form, has come into being as an outcome of a rapid
evolution in states’ practice and a desire to avoid wars that began with The Hague
First Convention of 1899. However, this thesis will demonstrate that long before The
Hague Conventions, Islamic international law recognised arbitration as a peaceful
means to settle disputes and regulate the use of force. This is examined in Chapter

Five of thesis.

The following Chapter of the thesis is devoted to a brief history of Iraq and how it
became a sovereign state. The thesis discusses the backgrounds of the disputes
between Iraq and the US-UK and the Iraqi invasion of Kuwait in 1990; this is because
one of the arguments put forward by the US-UK is that the previous UN Resolutions

resulting from that war gave them the right to use force against Iraq in 2003.
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CHAPTER THREE

Origins of the Dispute between Iraq and the US-UK

3.1 Introductory Remarks

The UN’s dispute settlement system crisis caused by the US-UK’s invasion of Iraq in
March 2003 raised many issues concerning the future of this system. This Chapter
presents a brief history of Iraq and its dispute with the US-UK. It is designed to throw
some light on this dispute, which can be traced back before the Iraq invasion of
Kuwait in 1990."The thesis, in this Chapter, does not attempt to give a
comprehensive analysis of the Iraqi invasion of Kuwait; rather it attempts only to
highlight briefly the history of this dispute which is extremely important to this study
as it has a direct connection with the legal consequences of the US-UK’s cases for

invading and occupying Iragq.

The thesis argues that in spite of a ceasefire agreement reached between Iraq and
the UN in 1991, hostilities continued. From the beginning, the Gulf War of 1990-1991
seemed to be carried out by the UN, but the US-UK’s bombing campaign against Iraq
remained outside UN decision-making. Indeed, the SC did not take control of the war
in accordance with the UN Charter either, as it has no say in decisions about when the

bombing should end. This case shows how the US-UK used the UN to legalise their

'20On Iraq invasion of Kuwait see Lawrence Freedman and Efraim Karsh, The Gulf Conflict 1990-
1991, (London, Faber and Faber,1993); E. Lauterpacht, Christopher Greenwood, Marc Weller, and
Daniel Bethehem, (ed.,) The Kuwait Crisis: Basic Documents, Cambridge International Documents
Series vols LI, IIl, (Cambridge, Grotius Publications,1991); Colin Warbrick, ‘The Invasion of Kuwait
by Iraq’, 40 ILCLQ (1991) 482; Efraim Karsh and Inari Rautsi, ‘Why Saddam Hussein Invaded
Kuwait’, 33 Survival, No. 1 (January/February 1991).
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unilateral military actions further with no authorization. However, they claimed no

need for any further SC approval to launch their military attacks against Irag.'*’

The US-UK’s bombing raids on Iraq continued between 1990-2003, violating
both international law and the UN Charter. This is so because there was nothing in
either the Charter or general international law which leads one to suppose that
previous UN Resolutions called for such unilateral attacks. In this regard it might be
argued that all UN Resolutions in this conflict gave explicit authority to the SC itself

to act against Iraq, not to the US-UK or any other individual member states.

Over more than a decade the US-UK waged war on Iraq through the UN’s
continuous sanctions regime, endless bombing and unilateral decision of air patrols
over so-called ‘no-fly’ zones in northern and southern Iraq. It follows from the
foregoing discussion that the above actions were carried out without express
authorization to use force in any of the UN Resolutions. On the other hand, their
claims for such actions were based on allegations that these attacks were in self-
defence against unfounded claims of Iraqi military attacks as well as to protect Kurds
and Shia.'**Self-defence is an argument most usually advanced by states as one of the
legal justifications for wars. The result is that these actions, as well as economic

sanctions, caused the death of a large number of Iraqi civilians.'*

' See Phyllis Bennis, Calling the Shots, How Washington Dominates Today’s UN, (Gloucestershire,
Arris Books, 2004) 328; D .W. Greig, ‘Self-Defence and the Security Council: What does Article 51
Require?” 40 ICLQ (1991).

' See Bethlehem, The Kuwait Crisis: Sanctions and their Economic Consequences, Parts 1 and 11
(Cambridge, Grotius Publications, 1991); Jules Lobel and Michael Ratner, ‘By passing the Security
Council: Ambiguous Authorizations to Use Force, Ceasefires and the Iraqi Inspection Regime’93 AJIL
1 (1999) 124-54.

145 Geoff Simons, Targeting Iraq Sanctions & Bombing in US Policy, (London, Saqi Books, 2002) 89.
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According to a recent report, A Dossier On Civilian Casualties in Iraq 2003-2005, of
Iraq Count and the Oxford Research Group, covering only two years of the war on
Iraq (March 2003-March 2005), ‘almost 25,000 Iraqi civilian have met a violent death
since the 2003 US-led invasion, with more than a third of the death toll caused by
coalition forces...the US and the UK troops are responsible for more civilian deaths
than the anti-occupation forces of the insurgency’.'**The report also states ‘the US
forces were responsible for the vast majority (98.5 per cent) of the civilian deaths
caused by coalition forces, with British troops blamed for a total of 86 during and

after the invasion and other nations" troops even fewer’.'’

The purpose of this Chapter is to analyze the impact of UN Resolutions 660, 678,
687 and 1441, since the text of these Resolutions has been the main argument
advanced by the US-UK in a claim to justify their use of force against Iraq in March
2003. The use of force and invasion of Iraq in 2003 raised many questions that this

thesis tries to answer.

Many suggestions have been made in the light of what has been happening in
recent years, especially at the end of the Cold War era. For example, as to the
evolution of the UN, the old San Francisco Conference’s concept of the use of force is
becoming outdated. Furthermore, after the 11 September incidents, many US scholars
put forward the idea that a new category of situations of the use of force should be

recognised, such as international terror.

'S http://channels.aolsvc.co.uk/news/article.adp?id
7 Ibid.
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Throughout history, many US leaders have maintained that power is essential to
safeguard their national interests. According to this policy, US President Bush
outlined his doctrine of the use of force. He claimed that ‘real leadership requires a
willingness to use military force, and force can be a useful backdrop to diplomacy, a

complement to it, or, if need be, a temporary alternative’.'*®

In Bush’s view, the use of force: ‘in some circumstances it may be essential; in
others counter-productive and using military force makes sense as a policy where the
stakes warrant, where and when force can be effective, where no other policies are
likely to prove effective, where its application can be limited in scope and
sacrifice’.'*US President Bush believed that his country could and should lead, but he
wanted to act in concert, where possible, with the UN or other multinational groups.
However, he observed that their desire for international support must not become a
prerequisite for acting without such aid, because sometimes a great power has to act

alone. "’

In fact, the US practices in its war on Iraq contradict the theory of President Bush
in many aspects. Firstly, the use of force against Iraq in 2003 proved to be ineffective
in achieving it is gaols. This thesis examines in detail the US-UK’s legal justification
for the Iraq invasion in Chapters Seven and Eight. Secondly, the UN inspection
regime proved to be effective in disarming the Iraqi regime. According to Ritter, the

UN former weapons inspector:

"% President Gorge Bush Sr. elaborated his doctrine of the use of force in a speech given on 5 January
1993 at West Point Military Academy, Public Papers of the Presidents of the United States, George
Bush, 1992-1993 (Washington, DC: USGOP, 1993) 2228 at 2230-31.

149 Ibid.

" Ibid.
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During the seven years that the UN weapons inspectors took place
in Iraq, Saddam’s chemical, biological, and nuclear weapons
programs had been effectively destroyed...even if Saddam do have
greater capabilities, the most effective solution is the return to UN

weapon inspectors not the use of military force.”"

Furthermore, in 2005 the US President’s own appointed commission published its
report, which revealed no WMD in Iraq prior the invasion in March 2003. Thirdly, the
application of the use of force was not limited in its scope, but in fact it went far

beyond its original claims.

Therefore, this Chapter discusses these issues, and it has the following
organization: Section One, introductory remarks; Section Two examines briefly Iraq
from historical perspectives; Section Three looks at the origins of the dispute between
Iraq and the US-UK, the Iraqi invasion of Kuwait and SC Resolutions 660, 678, 687

and 1441.

3.2 Brief Historical Perspectives of Iraq

3.2.1 The Ottoman Empire of 1301

The conflict between Iraq and Kuwait is one of the consequences of the fall of the
Ottoman Empire'**founded by Osman I in 1301, following its defeat in WWL'*The

most important aspect of this fall was that Britain and France divided the Arab part of

! William Rivers Pilt and Scott Ritter, War on Iraq, (London, Context Books, 2002).

12 Justin McCarthy, The Ottoman Turks: An Introductory History to 1923, (London and New York,
Longman, 1997).

'55G.Getinsaya,'The Ottoman Administration of Iraq 1890-1908’,(Manchester,University of
Manchester PhD, 1994).
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the Empire between them.'**Their influence was especially seen behind dividing the
provinces of the Ottoman Empire into small states, apparently aiming to control it for
their own interest in the region."’Iraq’s three provinces of Basra, Baghdad and Al-
Mousl; Palestine, and Trans-Jordan fell under the influence of the UK. France gained

Lebanon and Syria.'*®

As noted, under the mandate system of the League of Nations, Iraq also fell under
British mandate.'”’However, by controversial agreements, Britain created what came
to be known as the Gulf States for its own self-interest, more specifically to control its
oil resources.'**In fact, the oilfields of Mesopotamia were the largest in the world at
that time and by 1919,"°without doubt, oil had become the fuel of the future. The
great powers of that time, namely the UK and France, worked hard to control not only

these oilfields, but also refineries and pipelines.'®

Iraq shared long borders with Iran, Turkey, Syria, Saudi Arabia, Jordan and
Kuwait.'"'The British determined the Iragi border with Kuwait and Saudi Arabia in

the border agreement of the Uquavir Treaty of 1922.'"However, it seems that the

DR Khoury, State and Provincial Society in the Ottoman Empire: Mousl 1540-1834 (Cambridge,
1997)
'*The Sykes- Pilot Agreement of 16 May 1916 (printed in J.C. Hurwitz’s the Middle East and North
&ﬁ'ica in World Polities, A Documentary Record, 2™ printing, (1975-79) vol.2, 62.

Ibid.
"7 Charles Tripp, A History of Iraq, (Cambridge, Cambridge University Press, 2000).
158 A. Jwaideh, ‘Midhat Pashs and the Land System of Lower Iraq’, St Antony’s Papers, No. 16, ed., A.
Hourani (London, 1963); A. Jwaideh, ‘Aspects of Land Tenure and Social Change in Lower Iraq
During the Late Ottoman Times’, in T. Khalidi ed., Land and Social Transformation in the Middle East
(Beirut, 1984); M. Farouk-Sluglett and P. Sluglett, ‘The Transformation of Land Tenure and Rural
Social Structure in Central and Southern Iraq, 1870-1958’, International Journal of Middle East
Studies, 15 (1983), 491-505.
9 M. Kent, Oil and Empire: British Policy and Mesopotamian QOil 1900-1920 (London, 1976).
' For oil accounts see, H. Mejcher, Imperial Quest for Oil: Iragq 1910-1928 (London, 1976); R. W.
Ferrier, The History of the British Petroleum Company, vol. 1, 1901-1932, (Cambridge, 1982); B.
Shwadran, The Middle East, Oil and the Great Powers (London, 1955).
18! Moshe Brawer, ed., Atlas of the Middle East, (New York, Macmillan Publishers Co, 1988).
'®2 Macmillan, n 96 above.
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British failed to mark these boundaries as well as that with Iran and many other

boundaries between the Arab states of the Ottoman Empire.

3.2.2 San Remo Conference of 1920

According to the San Remo Conference of 25 April 1920 between the UK and France,
the territorial boundaries of the Arabian provinces of the Ottoman Empire were to be
determined by the Allied powers (UK and France), but no action was taken in this

regard. In effect, frequent border disputes erupted in the region.163

3.2.3 The Socio-political Structure of Iraq

Iraq’s socio-political structure and religious formation are complex, and its ethnic
groups more complex. They include Kurds and Assyrians in the north, Shia Arabs in
the south and Sunni Arabs in the rest of the country, and a sizeable minority of
Christians are to be found in the northern part of the country as well as the capital
Baghdad. Kurds live in Iraq, Iran, Syria and Turkey and hope, as well as the

Assyrians, to have their independent states in the area where they historically live.

13 For example the border disputes between Qatar and Bahrain, Abu-Dhabi, Muscat and Saudi Arabia
(1952-56), Qatar and Saudi Arabia, Yemen and Saudi Arabia, Yemen and Oman, UAE and Oman, Iran
and UAE over Abu Musa and Tunbs Islands in the Gulf, Kuwait and Saudi Arabia, Sudan and Egypt
(1958), Irag-Kuwait (1962, 1991), Morocco- Algeria (1962).For more details see, Evan Luard,
‘Frontier Disputes in Modern International Relations’, in Evan Luard ed., the International Regulation
of Frontier Disputes (London, Thames and Hudson, 1970). Furthermore, Luard set out three reasons
that cause a large numbers of frontier disputes in general: first, the end of the period of colonialism and
the emergence to independence of many states previously dependent. He gave example of this group of
claims of Iraq against Kuwait. The second reason is that the penetration of administration to the
remotest areas, and the demand for more accurately defined borders than existed before. Thirdly, there
are a greater number of opportunities for asserting claims than before, due to the fact that the modern
international border provides ideal opportunity for claming rights of territories.
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3.3 Factual Background: the Origins of the Dispute between Iraq and the US-UK

3.3.1 The British Involvement in Drawing the Border between Iraq and Kuwait
On 28 January 1932 the UK gave up its mandate over Iraq, but Britain continued to

maintain military forces in Iraq until 1947.'Meanwhile, it must be acknowledged
that British involvement in Iraq affairs shaped the modern history of the country.
However, on 13 October 1932 Iraq became a sovereign state and entered the
membership of the Arab League in March 1945 as a founding member. In December

of the same year, Iraq joined the UN.

From the nineteenth century, and for the duration of the Ottoman Empire, Iraq’s
land territory comprised the provinces of Mesopotamia (Baghdad, Mosul and Basra)
with a territory of 434,924 sq km. As the map indicates, Kuwait was administered
from that time (the nineteenth century) as part of the Basra province with a territory of

17,818 sq km.'®

What is of particular importance for this thesis is that in 1899 the UK adopted
Kuwait as a protectorate, and this status did not change until Kuwait became an
independent state in 19 June 1961. Only six days later, on 25 June 1961 Iraq declared
that Kuwait was an integral part of Iraq since historically it had been administered as
part of Basra Province.'®Kuwait became a member of the UN only in 1963 because
of the Soviet veto to prevent its admission before this time. The situation within the
Arab League was quite different; it accepted Kuwait to its membership prior to its

independence.

'** R. Simon, Irag Between Two World Wars: the Creation and Implementation of a National Ideology,
(New York, 1986).

165 See maps of the Ottoman Empire in 1914 appendix (A.7 and 8) in Justin McCarthy, The Ottoman
Turks: An Introductory History to 1923, (London and New York, Longman, 1997) 350-351.

' R. Schofiled, Kuwait and Iraq: Historical Claims and Territorial Disputes (London, 1991).
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3.3.2 King Ghazi Ibn Faisal Declaration of 1930 Disagrees with this Border

In reality, as early as the 1930s, Iraqi leaders from King Ghazi ibn Faisal in the 1930s
to Abdul Karim Qassim in 1961 declared their disagreement with the borders drawn
by the British between Iraq and Kuwait.""The dispute over Kuwait’s sovereignty was
not been settled until 4 October 1963 when Iraq confirmed its sovereignty on
condition that the marked border between the two countries must be as agreed in the
correspondence that had been exchanged between the Iraqi Prime Minister and the
British High Commissioner in Kuwait."®The truth of the matter is that despite this
confirmation, this border has not been marked, and this is one of the main causes of
these wars. It must be said that the historical origins of Kuwait remains the critical

question that faces the UN, the Arab League and the international community.

3.4 Iraq’s Legal Justifications for Invasion of Kuwait 1990

3.4.1 The Boundary dispute; the economic aggression by Kuwait and UAE against
Iraq

While the origin of the dispute between Iraq and Kuwait will be considered in this
Chapter, it has not been possible to address all the issues of this dispute. The recent
dispute between Iraq and Kuwait can be traced back to when the Iraqi leader Saddam
Hussein accused Kuwait and the United Arab Emirates (UAE) of exceeding the

quotas of oil production that had been laid down by OPEC.'®’

'“"Trevor Mostyn, ed., The Cambridge Encylopedia of the Middle East and North Africa, 1% ed.,
(Cambridge, Cambridge University Press, 1988).

' See 1932 Exchange of Letters between the Government of Iraq and the British High Commissioner
in Kuwait, in Lauterpacht, Greenwood, Weller and Bethlehem (eds.), The Kuwait Crisis, Basic
Documents, vol. 1, (Cambridge, Cambridge University Press, 1991), Agreed Minutes between the State
of Kuwait and the Republic of Iraq Regarding the Restoration of Friendly Relations, Recognition, and
Related Maters, (4 October 1964) 485 UNTS 321.

19 Colin Warbrick, ‘The Invasion of Kuwait by Iraq’, 40 ILCLQ (1991) 482.
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Iraq considered that such actions from the two countries impacted on the international
oil price, driving it down, which greatly affected the economy of Iraq; in particular
after its long war with Iran.'”°The Irag- Iran war began in 1980 and lasted for eight
yeals,”'during which the US, the UK, France and many western weapons

manufacturing countries supplied weapons to both parties.'72

The US saw Iran- and remains- as the only real threat to its position in the Gulf, as
the Ayatollah Al- Khomeini’s vision of a universal Islam and unity of all Muslims
states in one nation is the new threat that the US must deal with. Thus, the US adopted
the policy of ‘the enemy of my enemy is a friend’.'”

In this context, Richard Butler, former UNSCOM senior inspector in Iraq,
observed in 2002 that in dealing with the issue of WMD the SC must act whenever
there is credible evidence of any violation of the treaties that regulate these deadly
weapons. He further argued that in judging any regime’s behaviour toward WMD,
this judgment must be made away from the policy of ‘the enemy of my enemy is my
friend’, and ‘he may be a bastard, but he is our bastard’. According to Butler, these

policies are not appropriate when WMD are at issue.'™

10 C. Tripp, ‘Symbol and Strategy: Iraq and the War for Kuwait’, in W. Danspeckgruber and Tripp ed.,
The Iraqi Aggression Against Kuwait (Boulder Colo, 1996).

'"I'D. Hiro, The Longest War: the Iran-Iraq Military Conflict (London, 1989).

1”2 For a detailed discussion of the USA, the UK and France’s involvement in Irag-Iran war see, Geoff
Simons, Targeting Iraq Sanctions and Bombing in the US Policy, (Saqi Books, London, 2002);
Lawrence Freedman and Efraim Karsh , The Gulf Conflict 1990-1991, Diplomacy and War in the New
World Order, (London, Faber and Faber Ltd,1993).

' On 2 November1979 the Iranian Islamic leader Ayatollah Khomeini stated that ‘the Iranian
Revolution is not exclusively that of Iran, because Islam does not belong to any particular people. We
will export our revolution throughout the world because it is an Islamic revolution. The struggle will
continue until the call “there is no god but God and Muhammad is the messenger of God” is echoed all
over the world’. See, F. Rajaee, Islamic Values and World View: Khomeini on Man, the State, and
International Polities, (Lanham, University Press of America, 1983).

'™ Richard Butler, Saddam Defiant: the Threat of Weapon of Mass Destruction and the Crisis of
Global Security, (London, Phoenix, 2000).

109




However, for the Americans the most promising feature of Saddam’s regime was that
it was Iran’s enemy. Thus, according to this policy, in 1982, Iraq was removed from
the US list of states that sponsor and support terrorism. This opened the door for Iraq
to receive financial credits and up to date arms technology, which made it possible for
Iraq to build its military forces. As a consequence of this war, Iraq ended up with

foreign debt of US$80 billion.'”

Iraq claimed that the policy of overproduction of oil quotas adopted by Kuwait
and the UAE had caused huge debts for Iraq.'”®Once again Iraq claimed that, since
1980, Kuwait had tapped Iraqi oil in the Rumaila oil field, which lies across the
unmarked disputed border, and demanded remission of its debts to Kuwait, acquired

during Irag-Iran war as Iraq had protected Kuwait from Iranian attacks.

It would be a mistake to think that the UN and the Arab League made effective
efforts to resolve this dispute. The US’s hegemony influenced, without any doubt,
their role in this respect. It seemed, at this stage, that neither Arab states nor the UN,
as an international organisation responsible for maintaining international peace and
security, nor the UK-US, as countries that have strategic interest in the oil of these

two countries, did anything to bring this dispute to a peaceful settlement.

3.5 The Role of the US: the Statements of Margaret Tutwiler and April Glasspie
However, the US gave the Iraqi leadership an indication considered by Iraq as a green
light for military attack against Kuwait. Therefore, this in turn was interpreted by the

Iraqi regime as they would hold a neutral position in the dispute with Kuwait. This

175 Freedman and Karsh, n 142 above.
" Efraim Karsh, Inari and Rautsi, ‘Why Saddam Hussein Invaded Kuwait’,33 Survival, No.l,

(January/February 1991).
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can be seen clearly in the speech of the US State Department’s spokesman Margaret
Tutwiler: when answering the question of the real intentions of the movement of the
Iraqi troops toward its border with Kuwait she said ‘we do not have any defence
treaties with Kuwait, and there are no special defence or security commitments to

Kuwait*.'”’

On 25 July 1990 the US Ambassador, April Glaspie, stated to the Iraqi leader ‘we
have no opinion on Arab-Arab conflicts, like your border disagreement with
Kuwait’.'”®To some extent, Iraq overestimated the nature of its relations with the US.
Iraq did not recognize that the US could use its military force to advance its national

interests even against its allies.'”

3.6 The Role of the Arab League in Settling this Dispute

On 1 August 1990 in Jeddah, Saudi Arabia, the Arab League made a peaceful attempt
towards reconciliation. That attempt ended with nothing. This was certainly due to the
attitude adopted by Kuwait and other Gulf states in this dispute. It might be argued
that this failure must be understood in the context of US policy in the region.
However, many Arabs observed that the logical interpretation of this failure was the
role of the US and its real intention to destroy Iraq as a powerful state in the region,

since Iraq military forces pose a real threat to Israel.

On the one hand, the US gave Saddam an indication not to interfere in this

dispute, and on the other hand, they encouraged Kuwait not to listen, accept his

177 13
Ibid.
'™ “The Glaspie-Hussein Transcript,” Appendix B, Phyllis Bennis and Michel Moushabeck, eds.,
B_gyond the Storm: A Gulf Crisis Reader, (New York: Olive Branch Press/Interlink, 1991).
i -
Ibid.
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claims or make any peaceful solution with him. Indeed, the US showed no interest in
a peaceful settlement to this dispute at all. In fact, they blocked the SC from taking
peaceful action in that crisis and proceeded to war for many reasons: first, the summer
which had a direct effect on their forces; second, the cost of war would be spread
between the coalitions. Thus, they did not explore the possibilities of finding a
mutually acceptable peaceful settlement by creating a framework for direct
negotiations, or a common ground of understanding to advance the efforts of the Arab

League. 180

3.7 Iraq’s Invasion of Kuwait 1990

On the morning of the second of August 1990 Iraq invaded Kuwait in a clear breach
of Islamic international law, the UN Charter and customary international law.'®' Some
scholars claimed that, since the end of the Cold War, this was the first case in which
the SC had played its main role of maintaining international peace and security as

designed by its founders in 1945.'%

In that respect, the events that followed showed how the UN and its SC had been
manipulated by the US to advance their politics and objectives in the region.'*The

legal basis on which the conflict was resolved raised many issues concerning the

"®For example in the dispute between Iraq and Kuwait in 1961, the response of the Arab League to
Iraq claims against Kuwait was very strong. This response led to the withdrawal of the British troops
from Kuwait and replaced it with Arab forces.

'8 Christopher Greenwood, ‘Iraq’s Invasion of Kuwait: Some Legal Issues’, 47 World Today, No.3,
(March 1993).

" Christopher Greenwood, ‘New World Order or Old? The Invasion of Kuwait and the Rule of Law’,
55 Modern Law Review, (1992) 153-178.

13 Bennis, n 143 above.
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limitations of the right of individual, collective self-defence and the enforcement

powers of the UNSC under Chapter VII of the UN Charter.'®*

On the day of the invasion, the US’s response was strong. President George Bush
outlined his objectives and policy in response to the invasion as follows: firstly, he
demanded immediate, unconditional and complete withdrawal of Iraqi forces from
Kuwait; secondly, that Kuwait’s legitimate regime should be restored; thirdly, he
affirmed that the US committed itself to the security and the stability of the Persian

Gulf; finally, he determined to protect the lives of American citizens abroad.

3.8 The Role of the United Nations

Moreover, on the same day of the invasion, the US requested the SC to consider the
Iraq invasion pursuant to Articles 39 and 40 of the UN Charter.'*These two articles
fall under Chapter VII of the UN Charter entitled ‘Actions with respect to Threats to
the Peace, Breaches of the Peace, and Acts of Aggression’. Hence, the SC adopted a

number of resolutions in this dispute.

3.9.1 Security Council Resolution 660 (1990)
It is useful in this context to see how the SC acted in this crisis. It acted with an

unusual speed.'®Interestingly, within 24 hours of the invasion, the SC passed

'®Rosalyn Higgins, ‘The Legal Limits to the Use of Force by Sovereign States United Nations
Practice’ 37 BYIL(1961); Yoram Dinstein, War Aggression and Self-Defence, 2™ edn., (1994); Oscar
Schachter, ‘United Nations Law in the Gulf Conflict’ 85 AJIL (1991), 452.

135 On Article 39 of the UN Charter see, Robert Cryer, ‘The Security Council and Article 39: A Threat
to Coherence?’, 1 Journal of Armed Conflict (1996) 161; Helmut Freudenschub, ‘Article 39 of the UN
Charter Revisited: Threats to the Peace and the Recent Practice of the UN Security Council’ 46
Austrian JP.& Int’l L. 1, (1993).

'% Amir A. Majid., ‘Is the Security Council Working? “Desert Storm” Critically Examined’ 4 AJIL,
(1992) 984-990.
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Resolution 660 (1990) on 2 August 1990."*Fourteen of the SC members voted in
favour of the resolution, none against, and no abstentions. Yemen, which was a
member of the SC at the time, did not participate in the voting.'**The SC determined
that there existed a breach of international peace and security as regards the Iraqi
invasion of Kuwait; therefore, the SC brought the matter to be dealt with under

Articles 39 and 40 of the UN Charter.'®

SC Resolution 660(1990) first condemned the Iraqi invasion of Kuwait.
Secondly, it demanded that Iraq immediately and unconditionally withdraw all its
forces to the positions they held before 1 August 1990. Thirdly, in Paragraph (3) the
resolution called upon the two parties to begin immediate intensive negotiations to

settle their differences.

The SC in its Resolution also recognized other peaceful means of settling
international disputes, mainly resorting to regional arrangements through the Arab
League. It is unfortunate that the Arab League was very weak in its response to this
crisis.'”Eventually, they did not take an activist line in this dispute or give Iraq a
reasonable degree of solidarity because all Arab regimes were in fact deeply
influenced by the US hegemony. The Arab League made no fast attempts to settle this
dispute; it was not until 10 August 1990, and after the US troops had already been

sent to the Gulf without authorization from the UN that they acted.

'87 UN Doc. SC Res. 660(Aug.2, 1990), reprinted in 29 ILM 1325(1990).

'® Marc Weller (ed), Irag and Kuwait: The Hostilities and Their Aftermath, (Cambridge, Grotius
Publications Ltd , 1993).

1% Greenwood, n 182 above.

'™ Yezid Sayigh, ‘The Gulf Crisis: Why the Arab Regional Order Failed’, International Affairs,
Vol.67, No.2 (July 1991).
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The only truthful attempts to settle the dispute by peaceful means, and in accordance
with Article 33 of the UN Charter, were made by King Hussein of Jordan who met the
Iraqi leader on 3 August 1990. However, King Hussein announced that Saddam had
given him consent to attend the Arab mini-summit in Jeddah on 5 August 1990 to
seek an amicable Arab solution to this crisis, and that he would withdraw from
Kuwait.

As noted, these two peaceful attempts were unsuccessful due to the long-rooted
policies of the West, in particular the US-UK in seeking the need for the balance of
power during the Cold War. As such examples demonstrate it is clear that US-UK

blocked the Arab League and the SC from taking action in this crisis.'"’

In Cairo, the Arab League recognised SC Resolution 660, which demanded Iraqi
forces withdrawal from Kuwait, and gave approval for an Arab force to be sent to
Saudi Arabia. This came as a direct result of the US’s allegation made to Arab leaders
that the next Iraqi attack would be upon Saudi Arabia because Iraq wanted to control
the oil of the Gulf. The Arab leaders did not read what was behind this allegation.
Despite this, the US openly stated that its only goal was to restore Kuwait’s
independence; many Arabs believe that its hidden goals were oil, destruction of the
Iraq military forces, and to achieve its illegal policy of regime change in Iraq to one

that would follow the US’s policy in the region, as with those regimes in the Gulf and

Egypt.

I Yoram Dinstein, War Aggression and Self- Defence, 2" edn., (1994); Christopher Greenwood,
‘New World Order or Old; The Invasion of Kuwait and the Role of Law’ 55 Modern L. R (1992); D.
W. Greig, ‘Self-Defence and the Security Council: What does Article 51 require?” 40 ICLQ (1991)
366; K. H. Kaikaobad, ‘Self-Defence, Enforcement Action and the Gulf Wars, 1980-88 and 1900-91°
63 BYBIL 229 (1992) 229; Michael W. Reisman, ‘The Raid on Baghdad: Some Reflections on its
Lawfulness and Implications’, 5 EJIL, (1994) 120; Dino Kristiotis, ‘The Legality of the 1993 US
Missile Strike on Iraq and the Right to Self-Defence in International Law’ 45 ICLQ (1996), 162;
Christine Gray, ‘After the Ceasefire: Iraq, the Security Council and the Use of Force’, 65 BYBIL 135,
(1994), 169-72.
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Undoubtedly, a possible negotiated peaceful settlement to this problem might have
been reached if Arabs had moved quickly towards a peaceful settlement.'**The need
for an Arab settlement can be found in the earlier discussion that led to the adoption
of the UN Resolutions. The idea of the replacement of the US military forces’
presence in the Gulf by genuine Arab forces would work well, but this was blocked

by the lack of will and support for the US policies.

The Permanent Representative of Jordan to the UN addressed the Secretary-
General on 6 February 1991 and raised this issue. To explain how the US shut the
doors against a sincere peaceful settlement, he further stated:

How shamed will be the Arabs who allow Arab blood to be shed in
this unjust war?...the irony of this war is that it is being waged
under the cloak of international legitimacy; its crime is being
committed in the name of the United Nations, which was
established by humanity to preserve peace, security and justice,
and to settle all disputes and conflicts through dialogue,

negotiations and diplomacy.'*?

Furthermore, he argued that Kuwait, Saudi Arabia and UAE, as Arab parties to this
dispute, had chosen from the beginning to reject any Arab political dialogue with Iraq,
and to block any attempt that might prevent the internationalization of the crisis and

its resolution by dealing directly with all its causes and effects.

2 Oscar Schachter, ‘United Nations Law in the Gulf Conflict’ 85 AJIL (1991)452-453.

'"SThe letter from the Permanent Representative of Jordan to the UN addressed to the Secretary-
General dated 6 February 1991, in Iraq and Kuwait: the Hostilities and their Aftermath, ed., Marc
Weller, University of Cambridge, Research Centre for International Law, Cambridge International
Documents Series, vol.3, (Cambridge, Crotius Publications Ltd., 1993).
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In doing so they blocked all the good offices of Jordan and others. He argued that the
real purpose of this destructive war, as demonstrated by its scope and the declarations
of the parties, was to destroy Iraq as a powerful nation, and ‘rearrange the area in a
manner far more dangerous to the present and future of our nation than the Sykes-

Picot agreement’.'™*

The importance of the above statements is demonstrated in Chapter Five, that
Islamic international law contains a variety of peaceful means to settle disputes
between Arab states without need for US intervention. This is so because the bulk of
Arabs are of the opinion that the US represents their real enemy, for many reasons.
Moreover, they also hold that the UN has been used by the US-UK to legalise their

actions.

In this regard, John Bolton, the US Under-Secretary of State for Arms Control and
International Security, and former the US representative to the UN, observed shortly
after the end of this war that:

There is no United Nations.'”There is an international community
that occasionally can be led by the only real power left in the world,
and that is the United States, when it suits our interest, and when we
can get others to go along...the success of the United Nations during
the Gulf War was not because the United Nations had suddenly
become successful. It was because the United States, though
President Bush, demonstrated what international diplomacy is really

all about...when the United States leads, the United Nations will

' Ibid. For The Sykes-Picot Agreement 1916 see Appendix (A.5).
' Interestingly, in 2005 John Bolton, has been nominated for the position of the US’s Ambassador to
the UN, the organisation he claimed in 1994 did not excised.
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follow. When it suits our interest to do so, we will do so. When it
does not suit our interest we will not.'*®
Without doubt, from the above, one may infer that the US’s stance did not give

any chance for any peaceful efforts.

The wording of Resolution 660 raises many interpretative issues, such as what
chances were given for peaceful Arab settlement. However, as noted, the resolution
condemned the Iraq invasion and annexation of Kuwait, but it did not condemn it as a
clear violation of the relevant UN Charter articles, in particular Articles 2(3),
2(4)""and 39, as an act of aggression. No doubt the armed attack on Kuwait and its

annexation was a clear breach of these articles as well as an act of aggression.'*®

This kind of Iraqi action against Kuwait falls under the type of action that the
UNGA defines as an act of aggression in its Resolution, 3314 (XXIX) 1974. Article

3(a) states:

The invasion or attack by the armed forces of a state of the
territory of another state, or any military occupation, however
temporary, resulting from such invasion or attack, or an annexation
by the use of force of the territory of another state or part thereof’

is an act of aggression.'”

'% John Bolton’s statement at Global Structure Convocation, (Washington D.C., 21 February1994).
""In Article 2(4) of the UN Charter the UN Members are required to ‘refrain in their international
relations from the threat or use of force against the territorial integrity or political independence of any
state’.

1% Burns H. Weston, ‘Security Council Resolution 678 and Persian Gulf Decision Making: Precarious
Legitimacy’, 85 AJIL (1991) 516-517.

' See Article 3(a) of the Definition of Aggression, UNGA/RES/3314 (XXIX) 1974, reprinted in 13
ILM 710 (1974).
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Furthermore, Resolution 660 does not explicitly refer to the right of self-defence
under Article 51, nor does it impose economic sanctions against Iraq under Article 41

of the UN Charter.

Much more interestingly, however, is that when SC Resolution 660 called upon
Iraq and Kuwait to begin immediate intensive negotiations for the resolution of their
differences, it did not clearly specify what those differences were. They appear to be
differences from the events leading to the Kuwait invasion. It may be concluded that
SC Resolution 660 meant the territorial and financial claims that Iraq claimed before

the invasion.

From the wording of this Resolution it is clear that the SC was trying to seek a
peaceful settlement for this crisis by asking Kuwait and Iraq to negotiate their
differences, and use of other peaceful arrangements, but the US blocked all these
attempts. However, the SC decided to follow up its decision in this respect, and to
meet again to consider whether further steps were necessary to ensure that the parties

complied with its resolution.

The SC, in Resolution 660, considered that the invasion constituted a breach of
international peace and security; therefore, it referred particularly to Articles 39 and
40 of the UN Charter. In this regard it must be noted that in the following resolutions,
enacted in response to this crisis, the SC made no reference to a particular article of

the UN Charter.
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The SC only referred to what actions it may take in accordance with the articles of
Chapter VII of the UN Charter in general. This opens the door wide for
misinterpretation of these resolutions by the US-UK’s governments to advance their
national interests and to act unilaterally to enforced UN economic sanctions.
Furthermore, this abuse can also been seen clearly in the duration of the exercise of
the right of self-defence, which is understood as an exceptional right to be exercised
only until the SC adopted measures under Article 41 of the Charter to maintain

international peace and security.

3.8.2 Security Council Resolution 661 (1990)
In response to the Iraqi non-compliance with SC Resolution 660, the SC adopted
Resolution 661(1990), which imposed economic sanctions against Iraq on all trade
and financial activities except in respect of medical supplies and foodstuffs.”* In fact
these economic sanctions proved to have more serious effects on the people of Iraq
than the regime. According to the UN Food and Agricultural Organization, World
Food Programme Special:
The continued sanctions...have virtually paralysed the whole
economy and generated persistent deprivation, chronic hunger,
endemic under nutrition, massive unemployment and widespread
human suffering...a vast majority of the Iraqi population is living
under most deplorable conditions and is simply engaged in a struggle

for survival...a grave humanitarian tragedy in unfolding.?'

2% SC. Res 661(6 August 1991) adopted at the 293 3™ meeting by 13 votes in favour, none against,
Cuba and Yemen abstaining. Reprinted in 29 /LM 1325(1991).
' FAO Alert No.237, July 1993.
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The last paragraph of the preamble of Resolution 661 (1990) affirmed ‘the inherent
right of individuals or collective self-defence, in response to the armed attack by Iraq
against Kuwait, in accordance with Article 51 of the Charter’. In paragraph 9 (b) of
this Resolution the SC calls upon all states ‘not to recognize any regime set up by the
occupying Power’. It is interesting to note that many states recognized the Iraqi
regime installed by the so-called ‘Coalition Provisional Authority (CPA)’ of the

occupation forces in Iraq in 2005.

3.8.3 Security Council Resolution 662 (1990)

From a legal point of view, Security Council Resolution 662 of 9 August 1990
recognized that the annexation of Kuwait by Iraq in any form and under whatever
pretext has no legal validity, and is considered null and void. In paragraph 4 of the
resolution the SC decided to keep the item of the annexation of Kuwait on its agenda,
and to continue its efforts to put an early end to the occupation. Interestingly,
regarding the US-UK’s invasion of Iraq in March 2003, the UNSC or GA does not

call for putting an early end to the occupation of the country.

On 12 August 1991 the US Government appeared to have decided unilaterally
upon interpretation of the authority in the SC resolutions at this point of the crisis, and
decided without any authorization from the SC to employ and ‘render effective
measures’ by interdiction of Iraqi commerce at sea to implement economic sanctions
imposed by the SC. They argued that the US had legal justifications for its unilateral
actions. The essence of the US argument was that this action had been taken in

response to the request that the Government of Kuwait made to the US on the legal
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basis of the right of individual or collective self-defence in response to Iraq’s attack in

accordance with Article 51 of the UN Charter.>”?

However, two main observations can be made. First, this legal argument is
untenable under Articles 51 and 42 of the UN Charter. In fact, Article 51 states that
the right of self-defence can only be exercised ‘until the Security Council has taken
measures necessary to maintain international peace and security’. Second, according
to Article 42 such action can only be legal under authorization of the SC and after the
Council has come to a conclusion that economic sanctions have had no effect. Article
42 of the UN Charter states:

Should the Security Council consider that measures provided for in
Article 41 would be inadequate or proved to be inadequate, it may
take such action by air, sea, or land forces as may be necessary to
maintain or restore international peace and security. Such action
may include demonstrations, blockade, and other operations by air,

sea, or land forces of members of the United Nations.?”

Thus, the US blockade of Iraqi commerce at sea of 12 August 1990 had been
carried out without any legal authorization. If we look at the events that led to SC
Resolution 662, it is clear that the individual actions the US-UK took against Iraq,
without legal authorization from the SC, had a direct impact on the situation, making

it more complex and more difficult for any peaceful settlement to be reached.

2 See the US Secretary of State James Baker announcement of 12 August 1990. NY Times, (18
Apgustl990), at Al, Col.1.
*® Article 42 of the UN Charter.
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On 7 August 1990 the US President ordered the transfer of US military forces to
Saudi Arabia. This action was also taken without the Security Council’s resolution or
authority, and in fact it aggravated the situation. Iraq reacted to the US’s action, and
on the same day decided to annex Kuwait. This led the SC to adopting Resolution
662. However, this resolution mainly addressed the annexation of Kuwait, and

considered the annexation null and void.

3.8.4 Security Council Resolution 664 (1990)

The main demands in the SC Resolution 664 were that Iraq permit and facilitate the
immediate departure of all nationals of other countries from Iraq and Kuwait, and that
Iraq should take no action that might endanger the safety, security or health of all
foreigners. The resolution further demanded that, in accordance with Resolution
662(1990), the Iraqi annexation of Kuwait should be deemed null and void and the
Iragi order to close all diplomatic and consular missions in Kuwait should be
withdrawn.?®* The US President acted further, without any authorization, and moved
towards war. On 22 August 1990 he ordered that the reserve forces be mobilized as a

further step forward towards war.

3.8.5 Security Council Resolution 665 (1990)

Only on 25 August 1990 according to Resolution 665 (1990), did the SC give the UN
and the international community the right to use force to ensure that Iraq complied
with Resolution 661 (1990) that imposed economic sanctions on Iraq. In this
resolution the SC called upon the UN member states to co-operate with the Kuwait

Government, and use its maritime forces to inspect all maritime movements of

2MUN Re.664 (1990), 18 August 1990 adopted unanimously at the 2937 meeting of Security Council.
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shipping in the Gulf to ensure the implementation of the provisions of Resolution

661(1990).%%

3.8.6 Security Council Resolution 666 (1990)

In SC Resolution 666 (1990), of 13 September 1990 the SC called upon Iraq to
comply with its obligations under international humanitarian law, in particular the
Fourth Geneva Convention in respect of the safety of other countries nationals in
Kuwait and Iraq. At this point in the conflict, while some Arab states and Iran made
some efforts to find a peaceful settlement for the dispute, the US pushed for war by
calling upon the international community to deploy their military forces to the region.
They further pushed hard for financial support from other countries that would not be

able to send armed forces to the area.”%

3.8.7 Security Council Resolution 669 (1990)

In SC Resolution 669 (1990) of 24 September 1990 the SC referred to Article 50 of
the UN Charter to support states that may be affected by the UN economic sanctions
against Iraq. These states included Turkey, Egypt and Jordan. Interestingly, nothing
was offered for Syria or Iran although these two countries in fact suffered a higher
degree of economic losses. The grounds and the basis on which Egypt in particular
gained support was their claim that its nationals who had worked in Kuwait and Iraq
suffered some losses. Thus, the same basis should have been applied to Syrian and
Iranian nationals.

Article 50 of the UN Charter states:

25 SC Resolution 665, 25 August1990 reprinted in 29 /LM 1329 (1990).
2% Japan provided US $ 2 bn as military aid and US $ 2 bn as economic aid for some Arab states that
likely been threatened by Iraq.
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If preventive or enforcement measures against any state are taken
by the SC, any other state, whether a member of the UN or not,
which finds itself confronted with special economic problems
arising from the carrying out of those measures shall have the
right to consult the SC with regard to a solution of those

problems.””’

3.8.8 Security Council Resolution 674 (1990)

In Security Council Resolution 674 (1990), the SC decided that the Geneva Fourth
Convention would apply to Kuwait, and that Iraq as a High Contracting Party to this
Convention was under international obligation to comply with its provisions. Under
the terms of this Convention, Iraq is liable for such breaches. The SC resolution went
further to state that under international law, and because of the Iraq invasion of
Kuwait and its consequence, Iraq was also liable to compensate any parties for any
loss that resulted from its illegal invasion. This opened the door widely for many
parties that suffered any loss resulted from the US-UK invasion of Iraq to be

compensated, but no one raised this issue.

3.8.9 Security Council Resolution 678 (1990)
The SC’s Resolutions so far proved to have no effect on Iraq’s decision to annex
Kuwait. This led the SC to adopt its famous Resolution 678 of 29

November 1990 which authorized member states of the UN to ‘use all necessary

27 Article 50 the UN Charter.
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means’ to force Iraq to comply with its previous resolutions that aimed to liberate

Kuwait, and to bring about international peace and security to the Gulf.>*®

The Resolution does not directly authorize UN member states to use force against
Iraq. Cuba and Yemen voted against the resolution, and China abstained. In this
resolution the SC authorized the member states of the UN to ‘use all necessary means’
against Iraq in co-operation with the Kuwait Government to enforce its Resolution
660 (1990) if Iraq did not fully implement this resolution on or before 15 January

1991.2%°

The deadline was given to Iraq as a last opportunity for a peaceful settlement.
Interestingly, SC Resolution 678 (1990) did not use the term ‘the use of armed force’
against Iraq. On the contrary, the resolution refers only to ‘use all necessary means’ to
uphold and implement Resolution 660 (1990) and all subsequent relevant resolutions,
and to restore international peace and security to the area. However, the use of such
broad terminology ‘use all necessary means’ opened the door to an improper,
arbitrary interpretation of this resolution by the US-UK in their attempts to be

exempted from international law obligations.

Furthermore, this Resolution referred only to Chapter VII of the UN Charter and
did not refer to a particular article in the UN Charter in connection with the use of
armed force against Iraq. As noted, this opened the door wide for misinterpretation of
its words and meanings, and raised important questions of under which article in

Chapter VII of the UN Charter this resolution gives member states the authority to use

%8 SC Res. 678 (29 November1990), UN Doc. S/RES/678, reprinted in 29 JLM 1565(1990).
2¥weston, n 198 above.
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force against Iraq? Is it under Article 51 on the principle of collective self-defence, or
under Article 42 in connection with the UN’s actions in implementation of Article 41
regarding economic sanctions? However, it is beyond any doubt that what took place

in this war was not a mandatory action.

Thus, the Malaysian representative to the SC explained that their support of
Resolution 678 must not be understood without reservations, because, firstly,
‘the authorization of force can only be taken under the terms of the Charter of the
United Nations’. Secondly, he insisted on the centrality of the UN role in the
maintenance of international peace and security, and that any proposed use of force
against Iraq must be brought before the SC for its prior approval, in accordance with
the specific provisions of Chapter VII of the UN Charter. Furthermore, he argued,
‘this point is not clearly reflected in the words of the resolution, a precedent that may

not bode well in the future’.?'°

The last peaceful settlement attempts used in the dispute were in the form of direct
negotiations and mediation between Iraq and the US. It is significant, however, that
the Americans negotiated this dispute with Iraq, and represented itself as a nation that
had the right to speak on behalf of Kuwait. On 13 January 1991 negotiations between
Iraq and the US had been arranged in Geneva, but they failed and ran into blind alleys

as Iraq would not negotiate directly with Kuwait or the UN.

During this time, the international community’s forces, lead by the US-UK, were

established around Iraq and Kuwait ready for Operation Desert Storm, which began in

2% UN Doc. S\PV 2963, 29 November 1990.
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the early morning of 17 January 1991. Allied military forces without explicit
authorisation from UNSC attacked Iraqi forces in both Iraq and Kuwait. It seems that

they used force beyond the main purpose of the liberation of Kuwait.

On 15 February 1991 Iraq agreed to comply with the UN resolutions, especially
Resolution 660 (1990), with a view to reach an acceptable political solution to the
dispute. Iraq linked its withdrawal from Kuwait with a number of demands.”''Firstly,
a total ceasefire on land, in the air and at sea; Secondly, the annulment of SC
Resolutions 661, 662, 664, 665, 666, 667, 669, 670, 674, 677 and 678 and all their
consequences. Thirdly, all American forces and their allies that participated in the
aggression against Iraq were to withdraw from the Middle East and the Arabian Gulf

region.

Fourthly, Iraq demanded the Israeli withdrawal from occupied Arab land in
Palestine, the Golan Heights and South of Lebanon in implementation of the SC’s and
UNGA'’s Resolutions. If Israel refused to comply with this, the SC was to apply
against it the same standard of decisions as Iraq.”'’Fifthly, a full guarantee of Iraq’s
historical territorial and maritime rights in any peaceful solution was demanded.
Sixthly, any political settlement was to be based on the will of people, not in the
practice of the Al Sabah family where there are no genuine democratic practices. Iraq
further demanded that, on the basis of any such settlement, national and Islamic forces

must participate in these process. Seventhly, all states that participated in the

' Note verbal from the Permanent Mission of Iraq to the United Nations addressed to the President of
the Security Council, (15 February1991).

12 For more details about the question of double standard in the practice of both the UN General-
Assembly and the Security Council see, Thomas Frank, ‘Of Gnats and Camels: Is there a Double
Standard at the United Nations?’, 78 AJIL(1984) 811.
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aggression that destroyed Iraq or its financing should undertake to rebuild what they

destroyed.

The eighth point was that all debts incurred by Iraq and other states, as a direct
result of the aggression, should be cancelled. Point nine stated that all states in the
Gulf, including Iran, must be free from external interference in arranging any security
arrangements among themselves. Point ten stated that the Arabian Gulf region should
be declared a zone free from foreign military bases and any form of such military

presence.

In fact, public opinion in the Arab world strongly supported Saddam’s demands,
at least in international issues, especially when he announced on 2 April 1990 that if
Israel attacked Iraq again — following Israel’s attack on Iraq’s nuclear reactor of 1981
— “‘we will make fire eat half of Israel if it tries to do anything against Iraq’.>"*This
statement was interpreted by the West as meaning that Iraq threatened Israel with the
use of chemical weapons; meanwhile the West turned a blind eye to the danger of

Israel’s nuclear weapons.

The US rejected the Iraqi offer to withdraw. The war ended on 27 February 1991
when Iraq accepted the American offer to suspend combat operations. In the course of
this air bombardment many Iraqi civilians were killed. In fact, Iraq was to suffer from
US-UK bombing for more than a decade. The air attacks on Iraq produced a large

number of civilian casualties, including women and children.”"*

*Pisrael’s attack on Iraq’s nuclear reactor was condemned by SC and GA. Israel claimed that they
exercised their inherent right of self-defence according to article 51 of the UN Charter which was
re]iected by the SC. The GA condemned the attack as an act of aggression.

24 Simons, n 145 above.
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The most deadly American attack on Iraqi civilians was on the Amiriyha civilian
shelter in a residential district of Baghdad that was used as a refuge. However, on 13
February 1991 the US rockets destroyed this bunker, causing the death of many
civilians.*'*The US justified this by saying that the bunker was a military target,
which in fact it was not. What happened in the Amiriyha Shelter proved that in

American policy there is no distinction between military and civilian targets.?'®

During the course of the war, debate in the SC focused mainly on the legality of
the military action against Iraq. The delegates raised many legal questions. The
representative of Yemen, who recommended recourse for this dispute to the ICJ for
peaceful settlement, suggested that the real issue was in the question of boundaries
between the two parties, as the SC had never set any boundaries: this task had always

been left to negotiations, or brought before the ICJ.

The Permanent Representative of the USSR to the UN in his letter to the
Secretary- General on 11 February1991 expressed the view that this war went beyond
its aims and ‘the number of casualties is increasing, inter alia, among the peaceful
population’. He further submitted that ‘the military actions have already caused
enormous material damage...however, the logic of the military operations and the
nature of the military actions creates a risk that the mandate defined in these

resolutions may be exceeded’.*!’

215 Freedman and Karsh, n 142 above.

>1° Ibid.

217 Letter of USSR’s representative to UN based of the text of the statement made by the President M.S
Gorbachev on 9 February1991.UN Doc. S$/22215, 11 February1991.
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Another example of these debates is in the Tunisian Permanent Representative to the
UN’s letter to the SC of 13 February 1991 where he argued that the war on Iraq went
beyond its only aim of getting Iraqi troops out of Kuwait, and ‘it became evident that
Iraq’s human resources and economic, scientific and cultural infrastructure was being
targeted’. He makes once again ‘an urgent appeal to the conscience of the world to
spare bloodshed, to put an end to devastating war in the Gulf and to settle the dispute
by peaceful means’. He further argued that bombardment on Iraq ‘constitutes further
evidence of the manner in which the Security Council resolutions on the Gulf,
particularly Resolution 678 (1990), are being flagrantly transcended’, and finally he
strongly urged the SC to ‘assume its full responsibilities by imposing respect for the
United Nations resolutions in order to preserve a minimum degree of credibility for
the United Nations, in its capacity as the last resort for the maintenance of

international peace and security’.”'®

An Algerian letter to the SC of 14 February 1991 addressed and condemned the
attack of the Amiriyha shelter describing what happened as a deliberate attack on
civilians and the war in general as savage bombing raids carried out daily by the so-

called coalition forces against Iraqi towns and cities.

The Algerian Representative expressed the concern of his country that this war
was designed to systematically destroy Iraq’s economy. Second, the true nature of the
war being waged against Iraqi people and the attack on this shelter could in no
circumstances be justified on the basis of international law or humanitarian

conventions. Finally, he observed that ‘immediate ceasefire so that a process of

28 UN. Doc. S\P. 2977(Part 1), 13 February1991.
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dialogue and negotiations can begin, based on the relevant principles of the Charter of

the United Nations’.>"®

The importance of Jordan’s letter of 15 February 1991 addressed to SC is that it
went into legal points regarding the use of force in this dispute, its aims, the unclear
meaning of the UNSC Resolutions. Jordan’s Representative further raised his
country’s concern that they did not agree with the US’s interpretation of the
expression ‘use all necessary means’ in SC Resolution 678 of 1990 as implying the
use of force against Iraq, and that the SC ‘did not even request the Secretary —
General to use his good offices and make diplomatic endeavours to reach a peaceful
solution to the crisis’. **°It is clear that the legal basis for SC Resolution 678 was not
Article 42 of the UN Charter, which gives the SC authorisation to take military

actions when economic sanctions have proved to be inadequate.

3.8.10 Security Council Resolution 687(1991): the Cease-fire Agreement

The SC adopted a number of resolutions in this crisis under Chapter VII of the UN
Charter. The most important one for the purpose of this thesis is Resolution 687
(1991) of 3 April 1991.>*'In discussion that led to the adoption of the resolution, the
main issue was concern with the legitimacy of the SC’s legal actions. However, under
the proposal of the resolution in settlement of the legal question of the boundary
dispute between Iraq and Kuwait, the SC had no authority. Furthermore, such a

Resolution would contradict SC Resolution 660 (1990), which called upon the two

2 UN. Doc. $/22223, 14 February 1991.
20 UN. Doc. $/22228, 15 February 1991.

21 SC Res. 687 (3 April1991), 30 ILM 847(1991).
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parties to settle their differences by negotiation and other peaceful means embodied in

the UN Charter, including regional arrangements.

The Resolution was adopted by 12 votes in favour, one against (Cuba) and two
abstained (Ecuador, Yemen). As noted, the language and words of this resolution
opened the door widely for misinterpretation of its provisions.””* This led the US and

the UK to use such interpretations to justify their case for war on Iraq in March 2003.

The US-UK argued that they had legal authority to use force against Iraq,
according to UN Resolutions 678, 687 and 1441, to disarm Iraq of its WMD.*?
However, as demonstrated in Chapters Seven and Eight of this thesis, such argument
is not convincing. This is so because the ultimate goals of the above Resolutions were
restoration of Kuwait’s sovereignty and restoring peace and security in the region
following the Iragi invasion of Kuwait in 1990.Therefore, the scope of these
resolutions cannot extend further in 2003 to advance the interests of the US in

response to the 11 September incidents.

Resolution 687(1991) lays down a number of conditions for a formal ceasefire
agreement between Iraq, the US and its allies. It imposed conditions of peace, but a
number of issues remain unresolved, namely the measure of disarmament of the Iraqi
regime. These conditions and demands were considered as a foundation stone in the

US-UK’s case for their invasion and occupation of Iraq in 2003.This resolution

222 Eor more details on the UN ceasefire resolution see, Christine Gray, ‘After the Ceasefire: Iraq, the
Security Council and the Use of Force’, 65 BYIL (1994) 135. See also, Lobel and Ratner, ‘Bypassing
the Security Council: Ambiguous Authorization of Use Force, Ceasefires and the Iragi Inspection
Regime’, 93 4JIL (1999) 124.

3 See Chapter Eight for more details accounts of the UK’s legal argument for war on Iraq in March
2003.
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established the United Nations Special Commission (UNSCOM) to carry out the
inspections on the Iraq WMD program in co-operation with the International Atomic

Energy Agency (IAEA).

Hence, the explicit purpose of the UN Resolution 687, which set out the ceasefire
conditions, was Iraqi disarmament or elimination of its WMD in order to restore
international peace and security in the region.”*In this respect, Paragraph two of the
Resolution gives the UN member states the right to ‘restore international peace and
security in the area.” However, it would be a mistake to argue that the wording of this
Resolution give implied authorization for the US-UK to use force against Iraq in

March 2003 or revived the authority to use force under Resolution 678 (1990).

There is no question that the inspection process succeeded in destroying Iraq’s
WMD. The evidence presented by the US Secretary of State Colin Powell to the UN,
on 5 February 2003 that Iraq was continuing to develop WMD), was based totally on
undisclosed documents.”This claim was subsequently proven to be completely
false.”®Furthermore, the resolution created a fund to compensate victims of Iraqi
‘illegal invasion’ and established a commission to administer this fund. The overall
impact of Resolution 687 was to keep Iraq under a continuing bombing campaign.
Targeting Iraq has remained very much on the agenda of the US’s policy for a long

time.

24 Christine Gray, ‘From Unity to Polarization: International Law and the Use of Force Against Iraq’,
13 EJIL 1 (2002).

225Transcript of Powell’s UN presentation, http://e dition.cnn.com/2003/us/02/05sprj.irg.powell,
transcript.03/index.html.

226 For more analyses of the evidence presented by Colin Powell to justify the US recourse to war on
Iraq see William M. Arkin, ‘A Hazy Target; Before Going to War over Weapons of Mass Destruction,
shouldn’t we be Sure Iraq has them?’ Los Angeles Times, (9 March 2003).
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3.8.11 Security Council Resolution 1441(2002)

SC Resolution 1441 of 8 November 2002 does not expressly authorise UN member
states to use force against Iraq if it does not comply with its terms.*’In Paragraph (1)
the Resolution only determined that Iraq was in material breach of its obligations
under relevant Resolution 687 (1991), by not cooperating with the UN inspectors to

return to their work. Clearly, this was not authorization to the use of force.

The Resolution recalled all SC previous resolutions since the Iraq invasion of
Kuwait in 1990, in particular Resolution 678 (1990), which had authorized UN
member states to ‘use all necessary means’ to restore sovereignty, independence of
Kuwait and international peace and security to the region, as well as ceasefire
Resolution 687 (1991) that imposed obligations on Iraq to scrap its WMD and
ballistic missiles with a range greater than a hundred and fifty kilometres that posed a

threat to international peace and security.

Resolution 1441(2002) further deplored the fact that Iraq had not provided an
accurate, full, final and complete disclosure, as required by Resolution 687 (1991), of
all aspects of its programmes to develop WMD, ballistic missiles, and of all holding

of such weapons, their components, production facilities and locations.

Furthermore, the Resolution obliged Iraq to provide complete disclosure of all
other nuclear programmes including any which Iraq claimed were for purposes not

related to nuclear-weapons-usable materials, to allow access to all sites designated by

*’0On SC Resolution 1441 see, Murphy (ed), ‘Contemporary Practice of the United States relating to
International Law’, 96 AJIL (2002) 956.
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UNSCOM and IAEA and cooperate fully with their weapons inspectors as well as

give access to UNMVIC.?

Interestingly, Resolution 1441 deplored the fact that Iraq had failed to comply
with its commitments according to Resolution 687(1991) with regard to terrorism, but
the Resolution does not explain what these commitments were. The Resolution further
reaffirmed the commitment of UN member states to sovereignty and the territorial
integrity of Iraq, Kuwait and neighbouring states. Acting under Chapter VII of the UN
Charter, the SC decided that the Iraqi regime ‘has been and remains in material

breach’ of its obligations under relevant resolutions, including Resolution 687(1991).

Furthermore, the Resolution decided to afford the Iraqi regime a final opportunity
to comply with its disarmament obligations under relevant UN resolutions.
Accordingly, Resolution 1441 set up an enhanced inspection regime with detailed
rules. Under paragraph 4, the SC decided that any false statements or omissions and
any failure by the Iraqi regime at any time to comply with this resolution would
constitute a further material breach of Iraq’s obligations, and such a breach should be
reported to the SC for assessment. Finally, the resolution concluded by recalling that
the SC had repeatedly warned the Iraqi regime that it would face serious
consequences as a result of its continued violations of its international obligations. On

16 September 2002, Iraq expressly accepted the resolution.””

28 On reports of UNMOVIC to the SC see UN Press Releases SC/7664, SC/7665, SC/7666, SC/7682,
SC/7687 and SC/7696.

2 Christine Gray, International Law and the Use of Force, 2" edn., (Oxford, Oxford University Press,
2004).
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It has been suggested that in the event of Iraq’s non-compliance with its obligations
under Resolution 1441, this resolution alone entitled both the US-UK to resort to

force even without a further SC Resolution.”*°

Thus, Resolution 1441 alone was not enough to justify the military action against
Iraq, and it is clear that, at the time of Resolution 1441(2002), the understanding of
other UNSC members (Russia, China, Germany and France) was that a second
resolution was needed, expressly authorizing the use of force if Iraq did not comply
with the SC. Thus, the US-UK cannot rely on Resolution 1441 automatically giving

them the right to use force against Iraq.

However, after adoption of Resolution 1441, the UN weapons inspections regime
commenced work, and it worked well since Iraq allowed the inspectors to return to
the country. Furthermore, Iraq had produced its declaration of the study of its
weapons programme, running to 12,000 pages.23 '"The inspectors did not find any
WMD, as well as no evidence that Iraq had revived its nuclear weapons programme
since the elimination of the programme in the 1990s,>?but the US-UK still argue
otherwise. The SC made no determination of such breaches. Given this legal
framework, it is clear that the explicit text of Resolution 1441 did not give the US-UK

any legal grounds to use force against Iraq in March 2003.

2% Christopher Greenwood, ‘International Law and the Pre-emptive Use of Force: Afghanistan, Al-
Qaida and Iraq’, in Christopher Greenwood, Essays on War in International Law, (London, Cameron
May Ltd, 2006).
ﬁ; UN SCOR, 58" Sess., 4692 mtg., UN Doc. S/PV.4692 (2003)

Ibid.
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8.9 Findings and Concluding Remarks on Chapter Three

The main aim of this Chapter was to present and evaluate the origins of the dispute
between Iraq and the US-UK. In the light of the history of the Iraqi invasion of
Kuwait and the text of UN Resolutions 660, 678, 687 and 1441 discussed in this
chapter, it is nearly impossible to interpret these resolutions as permitting the US-UK

to use force against Iraq in March 2003.

This Chapter concludes that the main difference between the legality of use of
force in the Iraqi invasion of Kuwait in 1990 and the US-UK invasion of Iraq in 2003
lay in the fact that the first case was a response to the Iraqi act of aggression against
Kuwait, whilst in the second case it was not in response to such an act. There was,
however, one argument for which the US-UK did not have a good answer: why in
both cases the amicable methods found in the UN Charter were ignored. These two
wars has exposed some weaknesses in the application of the rules of international law

governing the use of force by states.

However, this conclusion does not mean that the Iraqi invasion of Kuwait was
legal under international law. A stronger argument against the two wars can be found
in long-established principles of international law, prohibition of the use of force and
peaceful settlement of international disputes. This is the subject of Chapters Four and

Six.

Arabs’ and Muslims’ public opinion is that, since Saddam’s additional military

strength became recognised by the US, the West, and Israel; they will not allow Iraq

to become a nuclear power in the region. On the one hand, Arabs saw that Israel had
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not complied either with the UN Resolutions or the rules of international law, while

Iraq had destroyed its military capacity on unfounded allegations.

However, not only the West saw Iraq as a real danger or threat to Israel and its
allies, but some Arab leaders such as the Egyptian President Housni Mubarak who has
been in presidency since the early 1980s. For narrow interests he felt that if the Irag-
Kuwait dispute had been resolved by Arab settlement this would be in the favour of
Saddam. This in turn would transform Iraq into the most powerful Arab country
instead of Egypt. However, this was unacceptable to President Mubarak, so he played

a crucial role in internationalization of the dispute to the level that we now witness.

The legal justifications for the use of force against Iraq in 1990 are highly
controversial. No one in the SC or the GA was able or willing to challenge the scope
of the US-UK’s military campaign against Iraq. During this war, and between the
adoption of Resolutions 678 (1990) and 687 of 14 February 1991 that ended the war,
the SC held no meetings to address the course of the war. In fact, the ceasefire
declaration was made without an SC resolution. It was Bush, the President of the US,
not the UNSC, who announced on 28 February 1991 the termination of military
operations. Only on 3 April 1991 did the SC adopt Resolution 687 that set out the

terms and conditions of the ceasefire agreement.

The SC in Resolution 660 of 2 August 1990 stated explicitly and unambiguously
that it was acting under Articles 39 and 40 of the UN Charter. However, the main
goals of Resolution 678 were enforcing Iraq to comply with Resolution 660 and

restoring international peace and security to the region. By withdrawal of Iraqi forces
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from Kuwait and the restoration of the legitimate Kuwaiti government, the goals were

fulfilled.

It would seem, therefore, that Resolution 678 did not explicitly authorize the US-
UK, or other member states, to use force against Iraq in 1991, nor does it give the US-
UK indefinite authorization of the use of force against Iraq at any time, despite the
fact that this Resolution was adopted pursuant to Chapter seven of the UN Charter.
This Chapter allows only the SC to ‘use all necessary means’ to ensure Iraq’s
compliance with its previous Resolutions. However, even if there were authority in
this resolution, it has been exceeded by the US-UK and extended to become a real
threat to international peace and security. It is evident that the attacks against Iraq
were deemed unreasonable: i.e. bombing and attacks on civilians and the civil,

economic, scientific and cultural infrastructure.

Furthermore, the legal basis for Resolution 678 was not Article 42 of the UN
Charter, which gives the SC authorization to take military actions when economic
sanctions have proved to be inadequate. It is, of course, also true that those military
operations undertaken by the US-UK against Iraq are contradictory to the provisions
of Article 2(4) of the UN Charter; therefore, the aggression organised by these two

countries against Iraq violated the UN Charter.

Thus, the US deliberately prevented the UN from exercising its mandated duty to
control military operations. It is clear in this crisis that the UN was left behind, and its
Secretary-General played no role to settle this dispute peacefully. Another unfounded

legal basis that the US and its allies relied on in their war on Iraq in 1990 was
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collective self-defence; but the condition for this right does not exist. This is so
because the Iraq did not attack the US to raise it is right of individual or collective

self-defence.

Part Two of this study contains two Chapters devoted to examining the principle
of peaceful settlement of international disputes. The first, Chapter Four, examines the
concept of dispute resolution in the UN Charter. The second, Chapter Five, is a
discussion of the concept of dispute resolution and the non-use of force in Islamic

international law.
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PART TWO

THE CONCEPT OF DISPUTE RESOLUTION IN THE UNITED NATIONS

CHARTER AND ISLAMIC INTERNATIONAL LAW
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DISPUTE RESOLUTION IN THE UNITED

NATIONS CHARTER
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CHAPTER FOUR
DISPUTE RESOLUTION IN THE UNITED

NATIONS CHARTER

4.1 Introductory Remarks

This Chapter focuses primarily on legal and contractual aspects of the principle of
peaceful settlement of international disputes in the UN Charter, and discusses whether
this principle constitutes an international obligation in both customary international
law and the UN Charter. It further looks at the principal types of procedure available
to the international community to settle disputes peacefully. In the process of

examining this, reference has been made to Articles 2(3) and 33 of the UN Charter.

The aim in this Chapter is to identify the areas of agreement and disagreement of
the argument that a negotiated settlement with the Iraqi regime might well have been
reached without waging war. It proceeds to examine the existing legal norms and
international institutions for peaceful settlement of international disputes, preventing
wars, and then looks forward to a variety of peaceful methods available to the US-UK
to settle their dispute with the Iraqi regime. In so doing, the Chapter throws light on
the UN dispute settlement system in the light of the Iraq invasion to provide clear
examination of this system. The aim is to prove how this system has been ignored by
evolution of the rules that govern it and how the US-UK have not considered a

peaceful solution of this dispute to be in line with their national interest.

In other words, the aim of examination of the UN Charter is to throw light on the

general legal framework of this system and to explore the possibility of finding
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mutually acceptable peaceful settlement methods contained in other international
conventions and treaties to resolve the Iraqi regime’s problem with the international

community.

4.2 A Brief Overview of the Literature on Conflict Resolution

Disputes between states, as a general rule, are governed by international law, but in a
legal sense states may agree that their international relations can be governed by other
legal systems; that is to say other agreed sets of rules and procedures.”* The freedom
to choose the applicable law or legal system may be limited by the principles of party
autonomy and the obligation to apply mandatory rules of the lex causae and of the

Lex arbitr.”*

Those defending the US-UK action against Iraq offer a variety of legal arguments;
they claim that the invasion was legally justified in self-defence under Article 51 of
the UN Charter; they stressed the earlier SC Resolutions passed during the Kuwait
crisis calling on Iraq to withdraw from Kuwait in 1990, despite that fact that these
Resolutions did not expressly authorize the US-UK to use force against Iraq in March
2003. Furthermore, they advocate that Iraq developed WMD and that Saddam

Hussein’s regime was linked with AL-Qaeda.

For example, John Yoo argues that international law permitted the war on Iraq on

two bases: firstly, under SC authorization to implement the terms of the Ceasefire

3See Tunisia-Libya Continental Shelf Case, IC) Rep. 23, 38 (1982); (Lex specialis), Denmark-Malawi
Loans agreement, (1966), 586 UNTS3.

4 See Articles 3(3) and 7 of Rome Convention on the Law Applicable to Contractual Obligation. See
Maniruzzaman, ‘International Arbitrator and Mandatory Public Law Rules’, 7 J.Int.Arb. 53(1990);
Chukwumerije, ‘Mandatory Rules of Law in International Commercial Arbitration’, 5 African J. Int. &
Com.law (1993); Mark Blessing, ‘Mandatory Rules of Law Versus Party autonomy in International
Arbitration’, 24 J.Int. Arb.
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Agreement of 1991 between the UN and Iraq, because Iraq committed material
breaches of these terms. Secondly, international law also permitted the war on Iraq ‘in
anticipatory self-defence because of the threat posed by an Iraq armed with WMD and
in potential co-operation with international terrorist organisations.””>> He further
claims that, after the Ceasefire Agreement of 1991, Iraq continued to develop WMD

in violation of the UN resolutions.>*

The present thesis, however, does not share the above view, and considers that it
is unacceptable for the following reasons: firstly, Yoo’s broader claims turned out to
be wrong. As a matter of fact the UN Charter prohibits the unilateral use of force
except: (a) when authorized by the SC and (b) when undertaken in response to an
ongoing ‘armed attack’.>*’Secondly, surprisingly, the full set of circumstances
allegedly surrounding the Iraq WMD and programs have not been discovered.
Thirdly, no evidence has been found to link Saddam Hussein’s regime with AL-

Qaeda.

As the experience of the Iraq invasion in March 2003 has indicated, the US has
abused the norms of international law and the UN Charter. In particular the concept of
anticipatory self-defence, and has used force outside the SC many times in recent

years, in different parts of the World and in a wider set of allegations and justification

23 John Yoo, ‘International Law and the War in Iraq’, 97 AJIL, (2003) 563. Prof. Yoo was a former
g%puty assistant attorney general in the US Department of Justice.
Ibid.

70n what considered as an armed attack see, the conclusion of the ICJ in Military and Paramilitary
Activates in and Against Nicaragua (Nicaragua v. United States) Nicaragua Case, ICJ 1, (1986) 93-99;
Derek Bowett, Self-defence in International Law, (Manchester, 1958); lan Brownile, International Law
and the Use of Force by States, (Oxford, 1963); Oscar Schachter, ‘The Right of States to Use Armed
Force’, 82 Mich. L. Rev. (1984)1620,
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than those described in Article 51 of the UN Charter: against Cuba in 1962,
Vietnam 1961-75,°the Dominican Republic 1965,24°Nicaragua,24lGrenada,mLibya
in April 1986,243Iraq several times between 1991 and 2003, Panama in December
1989,**Sudan’*and Afghanistan in 1989. All this was done without legal authority

from the SC.2%

In 1998 J.G., Merrills defined an international dispute as follows:
A dispute may be defined as a specific disagreement concerning a
matter of fact, law or policy in which a claim or assertion of one
party is met with refusal, counter-claim or denial by another. In the
broadest sense, an international dispute can be said to exist

whenever such a disagreement involves governments, institutions,

5% Abraham Chayes, ‘The Legal Case for US Action in Cuba’, 47 Department of State Bulletin, No
1221 (19 November1962) 963-65.

5% For detailed analysis of this war see, Richard A. Falk, The Vietnam War and International Law,
(Princeton, 1968).

20 Abraham F. Lowenthal, The Dominican Intervention, (Cambridge, Massachusetts, 1972); John P. S.
McLaren, ‘The Dominican Crisis: Inter-American Dilemma’, 4 Canadian Yearbook of International
Law (1966)178.

1 See Paul S. Reichler and David Wippman, ‘The United States Armed Intervention in Nicaragua: A
Rejoinder’, 11 YJIL (1985-86) 462; Nicholas Rostow, ‘Nicaragua and the Law of Self-Defence
Revisited’, 11 YJIL, (1987) 437; John L. Hargrove, ‘The Nicaragua Judgement and the Future of the
Law of Force and Self-Defence’, 81 AJIL, (1987) 135.

22 See William C. Gilmore, The Grenada Intervention: Analysis and Documentation, (London, 1984);
Christopher C. Joner, ‘The United States Action in Grenada: Reflections on the Lawfulness of
Invasion’, 78 AJIL (1984) 131.

23 UN Doc.S/PV. 2682. On this raid see Wallce F. Warriner, ‘The Unilateral Use of Coercion under
International Law: A Legal Analysis of the United States Raid on Libya on April 14, 1986, 37 Naval
Law Review (1988) 49; David Turndorf, ‘The US Raid on Libya: A Forceful Response to Terrorism’,
14 Brooklyn Journal of International Law (1988) 187; Christopher Greenwood, ‘International Law and
the United States Air Operation Against Libya’, 89 West Virginia Law Review (1987) 933.

2 UN Doc.S/2/048, UN Doc.s/pv.2902.0n this intervention see Ruth Wedgwood, ‘The validity of the
United States Intervention in Panama under International Law’, 84 AJIL (1990) 494.

*°0On August 1998, the US fired Tomahawk missiles at EL Shifa pharmaceutical plant in Sudan,
destroyed the plant and killed many civilian. They justified their unilateral military action as self-
defence as the plant was linked and controlled by bin Laden’s terrorist network and ‘was producing
chemical warfare-related weapons’. However, the US’s claims turned out to be untrue as the unguarded
plant in fact owned by a well known Sudanese businessman Salah Idris and it only produce

?harmaceuticals.
“Jules Lobel, “The Use of Force to Respond to Terrorist Attacks: The Bombing of Sudan and
Afghanistan’, 24 YJIL (1999) 537-558.
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juristic persons (corporations) or private individuals in different
parts of the world.”**’

More importantly, in the Mavromattis Palestine Concessions Case the PCIJ
defined a dispute as: ‘A disagreement on a point of law or fact, a conflict of legal
views or interests between two persons’.>*However, in the Advisory Opinion in
Interpretation of Peace Treaties Case, the ICJ held in what constitutes an international
dispute is:

whether there exists an international dispute is a matter for
objective determination, the mere denial of the existence of a
dispute [by any party] does not prove its non-existence...there has
arisen a situation in which the two sides hold clearly opposite
views concerning the question of the performance or non-
performance of treaty obligations, confronted with such a situation

the Court must conclude that international dispute have arisen.”*’

This means that if we consider the events leading to war on Iraq, it is clear that
there was an international dispute between the US-UK and Iraq prior to the invasion
in March 2003. MacDougal, Reisman and Willard argue in this respect that

‘differences may be resolved by violence or war.’>>

After divided possible meanings of settling international disputes to peaceful

means and coercive means, Storke outlines his views, and argues ‘when State cannot

27 Merrills, n 13 above.

8 Judgement on Mavromattis Palestine Concession Case (Greek v. UK), 1924 PCIJ. Ser.A No.2, at
11.

> Interpretation of Peace Treaties Case, ICJ Rep (1950) 65.

BOM.S. MacDougal, Michael W. Reisman, and A.R. Willard, ‘The World Process of Effective Power:
The Global War System,” in Power and Policy in Quest of Law: Essays in Honour of Eugene Victor
Rostow (1985) 333.
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agree to solve their disputes amicably, a solution may have to be found and imposed
by forcible means’.”'Following this logic, the obligation to settle disputes peacefully
is operative only when it does not conflict with the narrow national interests of the
parties to a dispute. This is in contradiction to the UN Charter and customary
international law, because both approach and regulate peaceful settlement of
international disputes and provide comprehensive settlement procedures available to

UN members.

In contrast, NII Lante Wallace-Bruce indicates that contemporary international
law imposes a duty on states to settle their international disputes by peaceful means.
This is:

Based on the textual analyses of the three United Nations
documents, [the UN Charter, the Declaration on principles of
International Law Concerning Friendly Relations and Co-
Operation among States in accordance with the Charter of the
United Nations and the Manila Declaration on the Peaceful
Settlement of International Disputes] it seem that one is only
entitled to conclude that there is an obligation on Members of the
United Nations to settle by peaceful means those types of disputes,
which if not so settled, are likely to endanger international peace

and security.?>

B! J.G. Storke, An Introduction to International Law, 4" edn., (1984).
2 NII Lante Wallance-Bruce, The Settlement of International Disputes, The Contribution of Australia
and New Zealand, (The Hague, Martinus Nijhoff Publisher).
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Shinkaretskaia argues that the obligation to settle international disputes peacefully is
‘a jus cogens operative at any stage of a conflict’.”’In Shinkaretskaia’s view, the
principle of peaceful settlement of international disputes is ‘A universal obligation
and in accordance with contemporary international law.’>>*He draws attention to, and

places no distinction between, legal and political disputes. He defines disputes as:

The existence in relations between two or more States of
unresolved issues, differences, and divergences on particular
matters of international life or a divergence in construing or

applying agreements and other acts.”>

Furthermore, he rejects the view that only some types of dispute are subject to the
duty of peaceful settlement, while leaving all other types of disputes or differences to
be settled by violence or resort to the use of force because contemporary international
law and the UN Charter requires all disputes to be settled by peaceful means.

However, in this context, Dixon and McCorquodale observed:

An international legal order, as with any effective legal system,
must have some rules in regard to the settlement of disputes. These
rules are particularly necessary in an international community
where States are not equal in terms of diplomatic power, access to
weapons or access to resources, and where there is the potential for
massive harm to people and to territory. That these disputes should

be settled peacefully is a direct corollary of the prohibition of the

3 Shinkaretskaia, n 135 above, 39-52.
254 -

Ibid.
3 Ibid.
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use of force...The legal obligation to settle disputes peacefully

may now have the character of jus cogens, at least if the non-use of

force has that character.”>

Bowett points out that:
The principle of settlement of dispute by peaceful means is, of
course, one of the principles basic to the whole structure of
international society. Its juxtaposition in Article 2(3) of the UN
Charter with Article 2(4) is no accident of drafting: for it is
corollary of the prohibition of the use or threat of force as a means
of resolving international disputes. This emerges clearly from the
Manila Declaration on the Peaceful Settlement of Disputes adopted
by the General Assembly in 1982...therefore the constant
reiteration of the obligation not to use force for the settlement of

disputes emphasizes the fundamental link between these two

Charter provisions.”’

However, this approach is clearly understandable where there is a political
willingness to compromise, and where the protection of less powerful nations, natural
resources, civilians and the environment are at issue.>*®For an example of the
importance of the role of political will in the settlement of international disputes
peacefully, there is the active role that the British Prime Minster Harold Wilson
played as third party to settle the territorial dispute between India and Pakistan over

The Rann of Kutch in 1968. This settlement was based upon many techniques for

6 Martin Dixon and Robert Mc Corquodale, Case and Materials on International law, 3" edn., (Black
Stone Press Ltd, 2000).

57 Derek Bowett, ‘Contemporary Developments in Legal Techniques in the Settlement of Disputes’,
180 Receuil des Cours (1983-II).

% Harold Wilson, The Labour Government 1964-1970: Personal Record (1971).
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dispute settlement. Both peaceful settlement methods have been used that to say legal
and non-legal means. In this dispute the two parties used; mediation, negotiation and
good office of the UK, then agreed in their compromise (agreement) to submit their

differences to arbitration.>>’

One strong impression that does emerge from this brief literature survey,
however, is the need for reiteration of states’ universal obligation to settle their
international disputes peacefully and not to use force in international relations. The
UN Charter thus seems to have a restrictive scheme designed by those who drafted it
to limit the unilateral use of force by a single state, and to ensure that the use of force
is permitted only as an emergency and last resort measure to maintain peace and

security.

Without doubt, the two related doctrines, peaceful settlement of international
disputes in Article 2(3) and the non-use of force in international relations in Article
2(4) have been developed to maintain international peace and security.”*’By accepting
both doctrines, international peace and security will be promoted, and the political
integrity of all members of the international community will be respected. Both
principles are discussed at great length and compared to each other with reference to

the UN Charter and customary international law in this Chapter and in Chapter Six.

»? The Rann of Kutch Arbitration Case, 7 ILM 633 (1968), 50 ILR 2.

260 1 ouis Sohn, “The Future of Dispute Resolution’, in R. St. J. MacDonald and D.M. Johnson, eds.,
The Structure and Process in International Law: Essays in Legal Philosophy, Doctrines and Theory,
(Boston, MA: Martinus Nijhoff Publishers 1983).
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4.3 Dispute Resolution Machinery Based on the Law of the UN Charter

One of the central justifications for the US-UK war on Iraq was the need to disarm the
Iraqi regime from its WMD. The Anglo-Americans claimed that they were liberators
not occupiers. As a matter of law and fact, international law does not regulate the
concept of liberation, there is no liberation law, but we have an international

occupation law.

Almost immediately after major hostilities ended, the US-UK officials repeated
that they came to Iraq from overseas as liberators, not occupiers, but in fact, the
presence of the US-UK military forces in Iraq suggests that they were taking the
power of occupiers in Iraq, and were in violation of international law. The aggressive
methods of interrogation ‘sadistic, blatant, and wanton criminal abuse’**'used by the
US-UK to abuse Iraqi detainees at Abu Ghraib and Basra prisons in 2004 was
widespread and reported as ‘tantamount to torture.’’*’All these suggest that the
Anglo-Americans were not liberators, but in fact invaders and abusers of international

law (Appendixes B.6.1- B.6.10).

The UN Charter system provides an obligation on all member states to settle
international disputes by peaceful methods of their own choice, or refer their disputes
to the three main political organs of the UN with primary responsibility to maintain
international peace and security: the SC, the GA and the Secretariat. Therefore, in the
UN system of dispute resolution, the obligation to settle international disputes by

peaceful means, set forth in Article 2(3) of the UN Charter, is a general obligation in

%! Bradley Graham, ‘Army Investigates Wider Iraq Offences’, Wash. Post, (1 June 2004)at A1.
%2 pavid S. Cloud et al., ‘Red Cross Found Widespread Abuse of Iraqi Prisoners’, Wall St .J., 7 May
2004, at Al.
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the broad sense of any dispute or any conflict of view between two or more states

without any distinction between legal and political disputes.

According to the UN disputes machinery, if the disputants failed to settle their
dispute by peaceful means as set forth in Article 33(1) of the UN Charter they are
under specific obligation, in accordance with Article 37(1) of the UN Charter, to refer

their dispute to the SC.**

Therefore, according to the UN Charter, states are under four obligations in regard
to peaceful settlement of international disputes. Firstly, they are under obligation to
seek in good faith the settlement of all international disputes by peaceful means as set
forth in Article 33(1) of the UN Charter in such a manner that international peace,
security and justice are not endangered. Secondly, they are under obligation to submit
to the GA any dispute that they fail to settle by peaceful means. Thirdly, they are
obliged to refer to the SC any unsettled disputes the continuance of which is likely to
endanger international peace, security and justice. Fourthly, they are obliged to
consider in good faith any recommendations or terms of peaceful settlement made by

the SC or the GA.

Undoubtedly, the US-UK made no direct negotiation or mediation efforts to settle
this dispute, nor did UN members make such efforts. Thus, the conflict resolution
approach was not effective for many political reasons, despite the fact that this

principle is a central obligation of contemporary international law and compatible

3 Article 37 of the UN Charter reads as follows: ‘1. shall the parties of a dispute of the nature referred
to in Article 33 fail to settle it by the means indicated in that Article they shall refer it to the Security
Council.”
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with the prohibition of the use of force.”® It is clear that the US-UK in fact have
additional goals other than the Iraqi WMD: the destruction of Iraq’s offensive military
capacity and a change in the Iragi regime to a more compliant one, dividing the

country into small entities including Sunnis, Shias and Kurds.

These political goals conflict with their obligation to settle international disputes
peacefully, and are likely to endanger international peace, security and justice;
therefore, they do not consider themselves under an international duty to settle by
peaceful means their dispute with Iraq. In other words, because of the American super

power they are exempting themselves from international law.

However, Bolton suggests this in his controversial arguments. Besides accusing
the Europeans of the two world wars, he argues that international law must not apply
to the American due to the doctrine of ‘American exemptionlism’. In this context,
Bolton points out that:

In the Middle East it was Europeans who combined Sunnis, Shias
and Kurds into on unlikely entity [Iraq], it was they who drew
boundaries bringing wealth to the few [Gulf States] and poverty to
the many [other Arab countries], it was they who both persecuted
and murdered their Jewish populations then sought to assuage their
guilt by creating a land for them far way and in other people

homes.”®’

= Interpretation of Peace Treaties Case (1950) ICJ 65 (D&M, 601).

% For detailed analysis on the writing of John R. Bolton see Wade Mansell, ‘John Bolton and United
States Retreat from international law’, Social and Legal Studies, (London, SAGE Publications, 2005)
462.
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According to Bolton’s point of view, the US are not legally bound by treaties if these
treaties conflict with their national interests and national laws; therefore, they were
exempted from the rules of international law and the UN Charter in their military

actions against Afghanistan and Iraq in 2003.

4.3.1 Article 2(3) of the UN Charter

The UN Members have a Charter obligation to seek first of all a peaceful solution to
their disputes by one of the alternatives methods provided in the Charter. As noted,
the fundamental purpose of the UN is the maintenance of international peace and
security; therefore, the Charter sets out two important principles for direct approaches
to achieve these goals. The first principle is peaceful settlement of international
disputes outlined in Chapter VI of the Charter. The second is the non-use of force as
outlined in Chapter VII of the UN Charter, and comprises measures against any states

that threaten or breach international peace and security.

Article 2(3) of the UN Charter requires that ‘All Members shall settle their
international disputes by peaceful means in such manner that international peace,
security and justice are not endangered.” This means this Article lays down an
obligation upon member states to seek settlement of their disputes by peaceful means
and not endanger international peace, security and justice by resorting to war as a
means of settling disputes. However, this obligation is distinct from states’ obligation
not to use force in their international relations in accordance with Article 2(4) of the
UN Charter or in any other manner inconsistent with the purposes of the United
Nations. The text of this principle is the subject of further consideration in Chapter

Six.
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As noted, the obligation to settle international disputes peacefully is a fundamental
rule of the UN Charter and customary international law, and may have acquired the
status or character of jus cogens.”*® The language of Article 2(3) of the UN Charter
clearly indicates and requires all member states to seek in good faith peaceful

settlement of their disputes by lists of means available for such purpose.

It is important to note that this obligation is not only applicable to members of the
UN, but to all other member states of the international community. Furthermore,
Chapter VI of the UN Charter lays down specific procedures for the pacific
settlement of international disputes. These classic procedures and mechanisms are
referred to in Article 33 (1) of the UN Charter. It is generally accepted that the
obligation to seek early peaceful settlement of international disputes embodied in
Articles 2(3) and 33 (1) of the UN Charter is a principle of customary international
law that finds support in a variety of bilateral and multilateral treaties and many

international judicial awards and opinions.*®’

It is arguable, of course, that the dispute settlement technique is not an appropriate
or useful way of trying to resolve the dispute with the Iraqi regime or with other ‘exile

of evil’ nations, especially when there are vital interests for the US-UK to consider.

¥6See David J. Harris, Cases and Materials on International Law, 5 edn., (London, Sweet &
Maxwell, 1998); Martin Dixon and Robert McCorquodale, Cases and Materials on International law
- edn., (London, Blackstone Press Ltd, 1991); M. N. Shaw, International Law, 4 ed., (Cambridge,
Grotuis Press, 1997); J.G Merrills, International Dispute Settlement 39 ed, (Cambridge, Cambridge
University Press,1998); John Collier and Vaugham Lowe, The Settlement of Disputes in International
Law, (Oxford, Oxford University Press, 1990); lan Brownlie, Principles of International Law, . g edn.,
(Oxford, Clarendon Press, 1998); M.D. Evans, Blackstone’s International Law Documents, 4™ ed.,
(London, Blackstone Press Ltd., 1999); A. Shearer, Starke’s International Law, 11™ edn., (London,
Butterworths, 1994); Judge Abdul G Koroma, ‘The Peaceful Settlement of International Disputes’ 227
NILR (1996)234-236; NIlLante Wallance-Bruce, The Settlement of International Disputes, The
Contribution of Australia and New Zealand, (The Hague, Martinus Nijhoff Publisher).

7 Louis Sohn, ‘The Future of Dispute Settlement’, in the Structure and Process of International Law,
(The Hague and Boston, Martinus Nijhoff, 1983); Raimo Vayrynen, ‘The United Nations and the
Resolution of International Conflicts’, Co-operation and Conflict 20(3), (1985).
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But, despite these vital interests, there are legal norms and obligations in customary
international law and the UN Charter, as a treaty requires all international disputes to
be settled peacefully. By not doing so the US-UK are in violation of their
international obligation to settle disputes peacefully and not to endanger international

peace and security.

As noted, Article 2(3) of the UN Charter explicitly establishes a general
international obligation that international disputes should be settled peacefully, and
requires disputants to resolve their disputes through peaceful means rather than
coercion. It may be noted that, while Article 2(3) establishes the obligation to settle
international disputes by peaceful means, other articles of the UN Charter establish its
legal system, which contain specifically norms, procedures and the various
institutions and the UN organs that can participate and facilitate in avoidance and

settlement of international disputes.

The process of dispute settlement combines elements of various settlement
techniques set out in Article 33(1) of the UN Charter. Thus, the outcome of the
dispute settlement process relies on the political will of the parties to reach a
compromise. In this respect, it appears that the prohibition of the use of force is
obligatory under Article 2(4) of the UN Charter, while Article 33(1) leaves to member
states the right to choose between the various means available for peaceful settlement

of their disputes.”®®

% Sydney Bailey, How War End: the United Nations and the Termination of Armed Conflict, 1946-
1964, (Oxford, Clarendon Press, 1982); Klaus Dicke, Dispute Settlement in Public International Law:
Texts and Material, compiled by Karin Oellers-Frahm and Norbert Wuhler, (Berlin; New York,
Springer Verlag, 1984).
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Within this general framework, the UN Charter provides a legal framework within
which many international disputes may be settled peacefully if the disputants and the
international community have the necessary will. Due to the lack of this will and the
hegemony of the US as the only remaining super power nation, all this has played an
important role in ignoring the use of the rich variety of peaceful means and
procedures available in the UN system to deal with the problem of the Iragi regime.
Thus, it seems that the US-UK consider that war may be the quicker procedure to
achieve their goals in Iraq. But these goals seem far beyond the reach of the hands of

politicians in both countries as the events in the aftermath of the invasion suggest.

As noted also, according to Article 2(3) of the UN Charter, the principle of
peaceful settlement of international disputes rests primary responsibility upon the
parties to settle their dispute by peaceful means embodied in Article 33(1). Thus, the
scope of Article 33(1) is longer than Article 2(3), which only obliges member states to
settle their disputes peacefully. In case of the failure of their efforts, or the lack of
finding a peaceful settlement, and where international peace and security are
threatened, the institutional responsibility of the UN materializes, and the procedures
of Chapter VI or VII of the UN Charter become applicable. However, Article 35(2)
extends the obligation in Article 2(3) to third-party states with the right and

responsibility to approach the SC or GA.*%®

However, in the Status of Eastern Carolina Case in 1923, the PCIJ states:

* Article 35(2)states ‘A state which is not a Member of the United Nations may bring to the attention
of the Security Council or the General Assembly any dispute to which it is a party if it accepts in
advance, for the purposes of the dispute, the obligations of pacific settlement provided in the present
Charter’.
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It is well established in international law that no State can, without
its consent, be compelled to submit its disputes with other States
either to mediation or to arbitration or to any other kind of peaceful

settlement.?”°

This case raises the question: do states have an obligation to settle their
international disputes by peaceful means? The wider view is that in the absence of an
agreement they are under no such legal obligation. However, states that are party to
the UN Charter have a treaty obligation to settle their international disputes peacefully
and not use force in their international relations. Thus, states do have a legal
obligation to settle their disputes peacefully whether they have an exist agreement or
not because Article 2(3) of the UN Charter obliges states to do so. Therefore, the US-

UK breached their international obligation under Article 2(3) of the UN Charter.

The obligation of peaceful settlement of international disputes in Article 2(3),
linked with the principle of the non-use of force pursuant to Article 2(4) of the UN
Charter, also has strong links with many fundamental principles of international law.
For example, it has links with the principle of non-intervention in the internal or

external affairs of other states, according to Article 2(7) of the UN Charter.>”!

The principle of peaceful settlement of international disputes has been further

recognised in a number of other multilateral treaties such as in Article 5 of the Pact of

*™ Status of Eastern Carolina Case (Finland v. Russia), PCIJ ser, B (1923), No.5 at 27 (D&M, 601).
! Article 2(7) of the UN Charter reads as follows:
‘Nothing contained in the present Charter shall authorise the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any
State or shall require the members to submit such matters to settlement under the
present Charter, but this principle shall not prejudice the application of
enforcement measures under Chapter VII’.
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the League of Arab States 1945,°”%in Article 1 of the American Treaty on Pacific
Settlement (Pact of Bogota) 1948, and the European Convention for the Peaceful

Settlement of Disputes.

The states’ obligation to settle their disputes according to the principle of peaceful
settlement of international disputes, pursuant to Article 2(3) of the UN Charter, has
been reiterated in number of GA Resolutions’”’and international instruments; these
include:

1- The Declaration on Principles of International Law Concerning Friendly
Relation and Cooperation among States in accordance with the Charter of the
United Nations, which explicitly states, after referring to Article 2(3), that
‘States shall accordingly seek early and just settlement of their international
disputes by negotiation, inquiring, mediation, conciliation, arbitration, judicial
settlement, resort to regional agencies or arrangements or other peaceful
methods of their choice’.*™

2- The Declaration on the Prevention and Removal of Disputes and Situations
which May Threaten International Peace and Security and on the Role of the

United Nations in this Field,?”

3- The Declaration on Fact-finding by the United Nations in the Field of the

Maintenance of International Peace and Security.>"®

272 This Pact singed in 22 March1945 and entered into force in 10 May 1945, 70 UNTS 237.

B For examples, Res 2627 (XXV) of October 1970, Res 2734 (XXV) of November 1970 and Res
4019 of November 1985.

7% UNGA Res 2625(XXV) UNGOR, 25" sess., supp. No. 28, at 121 (24 October 1970), /LM 1292.0n
this principle see; Pit-Hein Houben, ‘Principle of International Law Concerning Friendly Relation and
Cooperation among States’, 61 AJIL (1967) 703; Edward McWhinney, ‘Friendly Relations and
Cooperation among States: Debate at the Twentieth General Assembly’, United Nations, 60
AJIL(1966)356; R. Rosenstock, ‘The Declaration of Principles of International Law Concerning
Friendly Relations: A Survey’, 65 AJIL (1971)713; G Arangio-Ruiz, ‘The Normative Role of the
General Assembly of the United Nations and the Declaration of Principles of Friendly Relations’, 137
HR (1972), 419.

" UNGA Res. 43/51.
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4- The Manila Declaration on the Peaceful Settlement of International
Disputes.””’This document is considered to be important in setting out a
common understanding of the principle of peaceful settlement of international
disputes. Article 13 of the Declaration provides ‘Neither the existence of a
dispute nor the failure of a procedure of peaceful settlement of disputes shall
permit the use of force or threat of force by any of the states parties to the

dispute’.

It should be added here that Article 2(3) not only formulates the general obligation
of all states to settle their existing international disputes peacefully, but also they have
a further obligation to submit their future disputes to peaceful settlement procedures.
The language of Articles 1 and 2 of the UN Charter indicates that the obligation of
states to seek in good faith settlement of their disputes is a strict one. Therefore, in
general international law and the UN machinery, the US-UK is under obligation to
actively and in good faith seek settlement of their dispute and alleged claims with the
Iragi regime by peaceful means currently available in both systems in such manner
that international peace and security is not endangered. But there is strong evidence

that they did not act in good faith.>’®

As is evident, one of the express purposes of the UN is to ensure the maintenance

of international peace and security.”’””Article 2(3) is clearly linked to this purpose laid

26 UNGA Res.46/59. For discussion on the effect of GA resolutions see; D H Johnson, ‘The Effect of
Resolutions of the General Assembly of the United Nations’, 32 BYIL (1956), 97; Richard Falk, ‘On
the Quasi Legislative Competence of the General Assembly’, 60 AJIL (1966), 782.

7 UNGA Res 37/10 of 15 November 1982, 21 ILM 449. See Bengt, Broms, The Declaration on the
Peaceful Settlement of International Disputes, in Essays in International Law in Honour of Judge
Manfred Lachs, (The Hague; Boston, Martinus Nijhoff Publisher, 1984).

I O’ Connor, Good Faith in International Law, (Brookfield, VT Dartmouth, 1990).

P UN Charter, Articles 1, 2(3), 2(4) and 33.
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down in Article 1(1) of the UN Charter. It may be recalled in this connection that the
UN Charter provides in Chapter (1) that, among other purposes, the aim of the UN is
pacific settlement of international disputes that threaten international peace and

security.

This means that the obligation to settle international disputes by peaceful means is
not only an obligation of the Member States, but it is one of the fundamental
obligations of the UN. Therefore, not only were the US-UK in violation of their treaty
obligation not to use force against Iraq in 2003, but the UN as an international
organisation has failed to comply with its duty to actively seek settlement of the

dispute between Iraq and the US-UK.

In this regard, it is unfortunate that the UN did not play any role either prior the
Iraq invasion or during the hostilities. Not one of its members tried to refer the dispute
for peaceful settlement by the SC or GA, despite the fact that it threatens international
peace and security. President Bush asked in his statement at the UNGA on 12
September 2003 ‘Will the UN serve the purpose of its founding, or it be

irrelevant?°2%°

It might be argued that it is clear that the UN is irrelevant in two aspects: firstly
because it failed to settle this dispute peacefully and to prevent the war. Secondly for
President Bush it is irrelevant too because it failed to endorse recourse to war. Kofi

Annan, the UN General-Secretary, the Arab League®®'and international community

0 “Will the UN Serve the Purpose of its Founding, or it be Irrelevant? . President’s Bush Remark at
the United Nations General Assembly, White House Text, (12 September 2003).

! Despite the fact Amr Mouss, the Arab League Chief warned the US in 2001 that any strikes against
any Arab country would be unacceptable.
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were not able to help prevent and end this invasion, which resulted in thousands of
deaths of Iraqi civilians. What they did was only watch this war on their wide TV
screens with eyes wide open as if witnessing an American film on the US’s enormous

power and how modern violence and wars are conducted.

It is sensible to assume that the US-UK’s gross violations of the internationally
guaranteed peaceful settlement of international disputes in their dispute with the Iraqi
regime, and their military assault upon Iraq, contravening Articles 2(3) and 2(4) of the

UN Charter, suggest the absence of a the rule of law in their foreign policies.

The process of war decision-making that led to the invasion of Iraq and its horrific
aftermath appears to have more to do with the American leadership and their
geostrategic self-interests than it does with respect of its obligations under
international law, or because of the UN techniques for peaceful settlement of
international disputes were unknown to the President Bush and his advisors, or that

these techniques were inadequate to resolve the problem of Saddam Hussein’s regime.

As former UN Secretary-General Boutros Boutros-Ghali points out in the Agenda
for Peace, arguing that international disputes have gone without peaceful settlement,
this is not because there are no peaceful means available, or that the available means
is inadequate, but ‘the fault lies first in the lack of political will of parties to seek a
solution to their differences through such means as are suggested in Chapter VI of the

UN Charter, and second, in the lack of leverage at the disposal of third party if this is
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procedure chosen.”*Thus, the US-UK failed to abide by their obligations spelled out
in the UN Charter to settle disputes peacefully and not use force in their international

relations.

4.3.2 The General Assembly and Dispute Resolution

The GA of the UN consists of all member states of the UN, each member having one
vote and, compared with the function of the SC, a negative vote by a member of the
GA would not prevent the GA from taking action.”®’In broad terms, the UN Charter
makes peaceful settlement of international disputes a fundamental rule of the UN. The
GA recognizes in Resolution 1815 (XVII) states’ obligation to settle international
disputes peacefully as one of four important basic principles to be studied by its
Special Committee on Principles of International Law Concerning Friendly Relations

and Co-operation among States.

Article 1 of the UN Charter clearly implies that the UN and its members are under
obligation to bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or
situations that might lead to a breach of the peace and security.”**According to the UN
Charter, the GA has a role to play in dispute resolution.”**The important question,

therefore, is how the GA can play this role?

82 Report of the Secretary-General on an Agenda for Peace- Preventive Diplomacy, Peacemaking and
Peace-Keeping, UN A/47/277,5/24111,17 June 1992 reprinted at (1992) 31 ILM 953.

%% For the procedure of voting in the GA, see Article 18 of the UN Charter.

?** UN Charter, Article 1.

%3 Gaetano Arangio-Ruiz, ‘The Normative Role of the General Assembly of the United Nations and
the Declaration of Principles of Friendly Relations with an Appendix on the Concept of International
Law and the Theory of International Organisation’ 137 Hague Recueil (1972-111), 419.
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4.3.2.1 Article 14 of the UN Charter

On a textual analysis of Article 14 of the UN Charter, it is clear that the role of the
GA in dispute resolution is limited only to recommendation measures for a peaceful
settlement.”**This provision has to be read with Article 12, which provides that the
GA shall not make any recommendation with regard to any dispute that the SC
considers unless it has been requested by the SC.**'This provision means that the GA
has not been given a prominent role to play in dispute resolution, despite the fact that
the GA have made remarkable progress in promoting peaceful settlement of disputes

by adopting many important principles and declarations.

In this context, this includes the most important declaration to this thesis that is
concerned with the responsibility of Kuwait in this invasion, which is the Declaration
on the Inadmissibility of Intervention in the Domestic Affairs of States and the
Protection of Their Independence and Sovereignty.*®All these Declarations constitute
a further step to develop international law,”*’but they are not aimed to be enforceable,

and in fact, as the Iraq invasion suggests, have no effect.”*’

One of the most difficult questions arising out of the Iraqgi invasion is why none of

the UNGA members were prepared formally to condemn the Anglo-American

2% Ibid. Article 14. On the recommendation of the GA see, F. Blaine Sloan, ‘The Binding Force of a
“Recommendation” of the General Assembly of the United Nations’, 25 BYBIL 1, (1948).

7 Ibid. Article 12(1).

% UNGA Res, 2131, UN GAOR, 20" Sess., Supp. No. 14, at 11, UN Doc.A/6014, 1966.

 For useful overviews of this trend see Rosalyn Higgins, The Development of International Law
through the Political Organs of the United Nations, (London, Oxford University Press, for the Royal
Institute of International Affairs); A. J. P. Tammes, ‘Decisions of International Organs as a Source of
International Law’, Recuiel des Cours, Vol.94, (1958-11) 265-364.

*For an argument along these lines see Blaine Sloan, ‘The Binding Force of a ‘Recommendation’ of
the General Assembly of the United Nations’ BYIL, Vol. 25, (1948)1-33; D. H. Johnson, ‘The Effect
of the Resolutions of the General Assembly of the United Nations’, 32 BYIL, (1955-56) 97-123;
Rosalyn Higgins, ‘The Advisory Opinion on Namibia: Which UN Resolutions are Binding under
Article 25 of the Charter?’, 21 ICLQ, (1972), 270.
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militarily action against Iraq, and also why did they fail to hold a single meeting to
address these issues since the invasion? Despite the fact that Article 35 of the UN
Charter provides that the GA may discuss any dispute brought to its attention by any
member. The GA’s role in this regard again is subject to Articles 11 and 12 of the UN
Charter. As far as dispute settlement is concerned, the text of Article 11(3) makes it
clear that the GA may be involved in dispute settlement and call the attention of the

SC to situations that are likely to endanger international peace and security.”

It also emerges from the text of Articles 10, 11and 35 of the UN Charter that the
GA are bound no further than to engage in discussion of situations that are likely to
endanger international peace and security, and makes no binding recommendation for
peaceful settlement. However, the inability of the GA in conflict resolution can be
seen clearly in the situation between Iraq and the US-UK in March 2003. Despite the
fact that this situation, without doubt, endangered international peace and security, the
GA did not make any effort towards discussion or recommendation, nor did it even

bring to the attention of the SC the unilateral action undertaken by the invaders.

To some extent it is true that the GA, with the cooperation of the SC, has had an
important role in settling some disputes. For instance, between 1974 and 1983 the GA
consistently called upon Turkey and Greece in their dispute over Cyprus to continue
negotiation to settle this dispute,”’but it did little to solve the problem of the US
President Bush bullying and threatening that the UN had become irrelevant and that
the US would act alone and outside of the UN system to disarm the Iraqi regime of its

alleged WMD. None of the UN Resolutions provides any legal grounds for the

#! UN Charter, Article 11(3).
2 UNGA Res, 3212 (XXIX), 1 November 1974. The efforts of the GA in this regards was endorsed by
the SC in its Resolutions 365 (1974) and 774 (1992).
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invaders and Kuwait to intervene in the internal affairs of Iraq, or to use force to
overthrow the Iraqi regime.

4.3.3 The Role of the Security Council in Conflict Resolution

The original scheme of the UN Charter authorized the SC to take binding decisions to
settle disputes that endanger international peace and security. The ultimate goal of
Articles 2(3), 2(4) and 33 of the UN Charter is to provide effective alternatives to
wars. Many international lawyers and scholars have expressed different opinions on
the work of the SC as a political organ of the UN with a wide discretion on dispute
resolution. They argue that international law has no real function in dispute

settlement.”

However, pursuant to the textual structure of the UN Charter, the SC is
a much more appropriate body for dispute settlement if it is involved in an effective

manner in the settlement process.

As noted, the legal framework of the UN Charter provides that one of the main
purposes of the UN is to resolve international disputes by peaceful means and not to
resort to the use or threat of force in any manner; all this is in conformity with the
principles of justice and international law. This means that the work of the SC must be
in accordance with international law. The SC must employ international law in its

work and decisions, which must be equally applied to all members of the UN.

The SC must not use international law differently when it suits ones of its five

powerful permanent members for the political interest of this member over less

For discussion of this argument see Rosalyn Higgins, ‘The Place of International Law in the
Settlement of Disputes by the Security Council’, in Mary Ellen O’Connell ed., International Dispute
Settlement, (Ashgate-Dartmouth, 2003).
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powerful permanent non-members. The UN Charter as a legal instrument envisages

the SC’s role in conflict resolution to be played in different stages.”™*

For example, the SC can call upon the disputants to settle their dispute by peaceful
means embodied in Article 33(1) of the UN Charter, or can advise them to refer their
dispute to the ICJ for settlement in accordance with Article 36(3).The evidence
indicates that in recent years the SC has found it difficult to make an effective
contribution to conflict resolution. That is to say, it is unable to throw its weight
behind peaceful settlement of international disputes, or recommend the reference of

legal disputes to the ICJ.

However, this means that the system of the UN Charter rejects the use of violence
as a means of settling international disputes and lays down and provides in Article 35
of the UN Charter for compulsory reference of international disputes by any member
of the UN to the SC or GA. Article 34 of the UN Charter gives the SC the right to
investigate any dispute for the purpose of determining whether its continuance is
likely to endanger the maintenance of international peace and security. Article 36
gives the SC the right at any stage of an international dispute to recommend

appropriate procedures or methods of adjustment.

Thus, in contrast to other peaceful means laid down in Article 33(1) of the UN
Charter, the consent of the disputants is not necessary for the SC to exercise its power

under Article 34 or for the GA to consider such a dispute.”* This means the disputants

* Higgins, n 136 above.

See Bello-Fadile, Ralph Sixtus Babatunde, The Role of the United Nations in Conflicts Management,
(Zaria, Nigeria, Ahmuda Bello University, 1987); Ann Florini and Tannenweld Nina, On the Front
Lines: the United Nations Role in Preventing and Containing Conflict, (New York, The Multilateral
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may not agree to the SC or GA considering their dispute, and they may not participate
in the procedures before the two organs. But this of course does not prevent both the
SC and the GA from discussing and examining the dispute and recommending

appropriate methods of adjustment.

4.3.3.1 The Role and Responsibility of the SC under Chapter V: Article 24(1) of the UN
Charter

In legal doctrine, most international lawyers and scholars hold the view that Article
24(1) confers on the SC primary responsibilities for maintenance of international
peace and security.”*®Article 24(1) of the UN Charter states:
In order to ensure prompt and effective action by the United
Nations, its Members confer on the Security Council primary
responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this

responsibility the Security Council shall acts on their behalf.

Thus, the role and responsibility of the SC in conflict resolution is subsidiary to
the main responsibility of the disputants. If the parties fail to settle their dispute by
peaceful means set forth in Article 33(1) of the UN Charter and all their efforts to take
remedial action have been exhausted, and international peace and security are

threatened, in this case the responsibility of the SC materializes.

Project, United Nations Association of the United States of America, 984); Moritaka Hayashi,
‘Strengthening the Principle of the Peaceful Settlements of Disputes: United Nations Effort and
Japan’, 27 Japanese Annual of International Law, (1984); Kjell Skjelsbaek, ‘Peaceful Settlements of
Disputes by the United Nations and other Intergovernmental Bodies’, Co-operation and Conflict, 21
(3), (1986); Raimo Varrynen, ‘Is there a Role for the United Nations in Conflict Resolutions?’ Journal
2o{l’eace Research, 22(3), (1985).

Gray, n 229 above.
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4.3.3.2 The Role and Responsibility of the SC under Chapter VI of the UN Charter:
Article 33(2)

The role and responsibility of the SC in the dispute settlement process is different
when acting under Chapter VI or VII of the UN Charter. Within the framework of
Chapter VI, the only role the SC has in dispute settlement is to call upon the
disputants to settle their differences by peaceful means. It is arguable that one of the
main reasons that the Iraq and the US-UK dispute has gone for such a long time
without settlement is because the SC has not taken full advantage of the provisions of
the UN Charter, which is designed to able the SC to play a more active role in
resolving international disputes. Firstly, by encourage disputants to enter into serious
negotiations. Secondly, by recommending appropriate methods to prevent and resolve

international disputes peacefully.

It is arguable too that, whatever the merits of the US-UK’s arguments or the way
the US recently tried to make its own interests prevail when it was in conflict with
international law and the UN Charter over Iraq, this suggests a failure of international
legal order to settle peacefully a dispute threatening general international peace,
security and justice. It might be argued that Chapter VI of the UN Charter, which is
entitled ‘Pacific Settlement of International Disputes’, empowers the SC under Article
35 to consider any dispute brought to its attention by any states. Article 36 authorizes
the SC to recommend appropriate methods for settlement of disputes, the continuance

of which is likely to endanger the maintenance of international peace and security.”’

The US-UK argued that the UN dispute settlement technique is not an appropriate

or useful way of trying to resolve the problem of Saddam Hussein’s regime. In

»7 Simma, n 37 above.
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reaching that conclusion, the US-UK relied on Iraq’s invasion of Kuwait and the
UNSC Resolutions in this regard. If so, this indicates a need for a more radical
alteration of the UN dispute settlement system. It is interesting to note that in the
Nicaragua Case the US argues that:
This conflict in Central America, therefore, is not a narrow legal
dispute; it is an inherently political problem that is not appropriate
for judicial resolution. The conflict will be solved only by political
and diplomatic means not through a judicial tribunal. The
International Court of Justice was never intended to resolve issues of
collective security and self-defence and it is patently unsuited for

such a role.?*®

It is clear that the Anglo-Americans interpret international law principles in their
own way, and only refer to these norms when it suits them. However, despite their
understanding of the outcome of the Nicaragua Case, they have opposite views in
similar cases. Indeed as Butler points out, the Iraq-Iran eight years war seemed to be
justifiable despite the fact that it involved a variety of political, religious and other
issues, but there are many legal norms in the UN Charter and customary international
law that point to the possibility that this dispute may be submitted to the jurisdiction

of the ICJ.>*°

8 The US State Department’s Statement on the US withdraw from the Proceedings initiated by
Nicaragua in International Court of Justice, 18 Jan 1985, reprinted in 14 /LM, P.246, see also T. D.,
Gill, ‘The Law of Armed Attack in the Context of the Nicaragua Case’, Hague Yb. Int’l. L,1, (1988)
30-58.

*Richard B. Butler, ‘An Overview of International Dispute Settlement’, Journal of International
Dispute Resolution 1, (1986)16; Mary Ellen O’Connell, International Dispute Settlement, ed.,
(Ashgate, Dartmouth 2003).
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The involvement of the Americans in this dispute makes it impossible for peaceful
settlement. The same applies to many disputes that may be settled peacefully. One
example is the Iraqi disagreement with the UNSCOM and the UN inspection regimes
in general, and other issues that represent a basis for the war on Iraq. Furthermore, in
this war the US-UK used the UN after waging the war: not because they genuinely
insisted upon it, but because it suits their policies’ goals in Iraq, and this indicate how

they dominate the UN.

Article 33(2) of the UN Charter states that the SC shall, but when it deems
necessary, call upon the parties to settle their dispute by such means found in
paragraph (1) of the above Article. This means that the only role the SC has, in
accordance with paragraph (2) of Article 33, is to draw the attention of the disputants
to their obligations under Article 2(3) of the UN Charter to settle their disputes by the
peaceful means set forth in paragraph (1), which lists a number of traditional and well

known techniques available for peaceful settlement of international disputes.

However, Article 33(2) can be characterized as a fundamental policy rule, which
empowers the SC with one of its various powers under the UN Charter to maintain
international peace and security by appealing to the disputants to settle their dispute
by peaceful means provided in Paragraph (1) of Article 33. However, one of the
questions this research asks is on what basis the SC determines the existence of a
threat to international peace and security? This question is addressed in Chapter
Seven. It should be noted that Articles 24 and 39 of the UN Charter clearly establish

as a general principle that the SC is the only body that can determine when the
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continuance of a dispute endangers international peace and security. This means that

individual member states have no such right under the UN Charter.

The role and responsibility of the SC in conflict resolution under Chapter VI is to
support legal rules through interpretation and application of law in ways to approve
the ability of the UN legal system to accomplish the basic primary purposes of the
UN. It can be argued, notwithstanding these developments of international law in the
field of settlement of international disputes, that the SC and the Secretary-General of
the UN have played little role in the dispute between the US-UK with Iraq. The first,
and in some ways the most important, of the arguments of this thesis is the issue of
the efforts of the Secretary-General and the scope of his personal diplomacy in

handling international disputes and achieving peaceful settlement.

4.3.3.3 The Role of the SC under Chapter VII of the UN Charter: the Legal Limits to its
Power, Article 39 of the UN Charter

The war on Iraq is an example of situations in which the SC has not used its powers
under Chapters VI and VII of the UN Charter. The UN Charter makes it clear that
under Chapter VI the SC is not authorized to impose a peaceful settlement on the
disputants, but the position under Chapter VII is quite different and the SC has the
power to take binding decisions on members of the UN and to take enforcement

actions or collective self-defence.>*

As submitted before, unlike Chapter VI, Chapter VII of the UN Charter authorizes

the SC to intervene in international dispute settlements when it determines that the

3% Hans Kelsen, ‘Collective Security and Collective Self-Defence under the Charter of the United
Nations’, 42 AJIL (1948), 783.
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dispute is considered a threat to the peace, is a breach of the peace or an act of
aggression. Many questions arose during the Iraqi invasion of Kuwait and the
intervention of the SC to resolve this dispute through enforcement action. These
include: who determines the existence of a threat to the peace or an act of aggression,
the scope and duration of these actions, and the control of the actual conduct of

military operations of individual member states?*"’

It is an interesting question as to whether the situation between the US-UK and
Iraq prior to the invasion in March 2003 was a threat to international peace and
security, or was the use of force by the US-UK against Iraq an act of aggression. If so,
why does the SC not take measures to maintain and restore international peace and

security?

The role and responsibility of the SC in dispute settlement under Chapter VII
contained in Article 39 of the UN Charter reads:
The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in
accordance with Articles 41 and 42, to maintain or restore

international peace and security.**?

' Louis Sohn, ‘The Security Council’s Role in the Settlement of International Disputes’, 78 AJIL,
(1984) 402-4.

%2 For a full discussion of Article 39, see Freudenschuss, ‘Article 39 of the UN Charter Revisited:
Threats to the Peace and Recent Practice of the UN Security Council’, 46 Austrian Journal of Public
and International Law, (1993), 1; Frederic L. Kirgis, ‘The Security Council’s First Fifty Years’, 89
AJIL, (1995) 506; Wellens, ‘The UN Security Council and New Threats to the Peace: Back to the
Future’, 8 Journal of Conflict and Security Law, (2003)15; Bruno Simma, ed., The Charter of the
United Nations: A Commentary , (Oxford, Oxford University Press, 1994).
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However, the above Article suggests that the SC authority in settlement of disputes is
considerable. First, by the responsibility of the maintenance of international peace and
security that is conferred to it by the UN Charter pursuant to Article 24(1). Second,
only the SC can determine whether a situation poses a threat to international peace
and security. From the above, one may infer that not the Americans, but the SC that
has the right to determine whether such a case is threatening the peace, a breach of the
peace, or an act of aggression. This Chapter argues that, in accordance with Chapter
VII, the role and responsibility of the SC in conflict resolution is not merely to take
military actions, but rather to take practical steps towards resolving disputes by
creating a framework for direct negotiation and other peaceful methods embodied in

Article 33(1) of the UN Charter.>®

4.4 Peaceful Means of Dispute Settlement: Article 33(1) of the UN Charter

The definition of international disputes and a legal guideline as to which forms of
difference or disagreement between states constitute international dispute is not the
aim of this section. This is because the use of force by the US-UK in March 2003 to
disarm the Iraqi regime of its alleged WMD, which is the main subject of this thesis,
is considered a clear form of international dispute that threatens international peace

and security, and contains all elements that may be settled by peaceful means.

This statement allows us to examine two questions. Firstly, whether there was a

peaceful means available to the US-UK to settle their differences with the Iraqi

3 See, Kerely. E, ‘The Powers of Investigation of the Security Council’, 55 AJIL, (1961); David
Schweigman, ‘The Authority of the Security Council under Chapter VII of the UN Charter: Legal
Limits and the Role of the International Court of Justice’, (The Hague/ London/ Boston, Kluwer Law
International, 2001); Sean D. Murphy, ‘The Security Council, Legitimacy, and the Concept of
Collective Security After the Cold War’, 32 CJTL (1994) 201-288); David D. Caron, ‘The Legitimacy
of the Collective Authority of the Security Council’, 87 AJIL (1993) 552-588; Rosalyn Higgins, ‘The
Place of International law in the Settlement of Disputes by the Security Council’, 64 AJIL (1970) 1-18.
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regime without resorting to the use of force. Secondly, whether the Iraqi alleged
failure and non-compliance with the UN Resolutions might lead us to accept that the
unilateral use of force is the only possible way to disarm the regime and enforce the

UN Resolutions.

A stronger argument against the use of force by the US-UK against Iraq is the
longstanding legal prohibition on the use of force in international relations. However,
this section seeks to ascertain whether the Iraq invasion could possibly find legal
support under the UN Resolutions or the UN Charter by examining the most relevant
Article in the UN Charter. Article 33(1) of the UN Charter states that disputants are
subject to an international legal obligation to seek first of all a peaceful settlement of
their disputes by certain traditional peaceful means. This Article reads,

The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, enquiry,
mediation, conciliation, judicial settlement, resort to regional
agencies or arrangements, or other peaceful means of their own
choice.’™

These means do not claim to be comprehensive, but provide a platform to achieve
an acceptable peaceful settlement.’”Thus, this thesis argues that the disputes between

Irag-Iran and Irag-Kuwait, which led to three wars, may be settled peacefully if the

% Article 33 (1) of the UN Charter.

3% See, J.G., Merrills, International Dispute Settlement, (Cambridge, Cambridge University Press,
1998); John Collier and Vaugham Lowe, The settlement of Disputes in International, (Oxford, Oxford
University Press,1999); David J. Harris, Cases and Materials on International Law, 5% ed., (London,
Sweet & Maxwell, 1998); Martin Dixon and Robert McCorquodale, Cases and Materials on
International Law, 2™ ed, (London: Blackstone Press Ltd, 1991); M.N Shaw, International Law, 4 ed,
(Cambridge: Gortius Press, 1997); lan Brownlie, Principles of International Law, 5" ed, (Oxford:
Clarendon Press, 1998); and, M.D Evans Blackstone’s International Law Documents, 4™ ed, (London:
Blackstone Press Ltd, 1999).
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disputants have the chance to settle these disputes in accordance with the principles in
Article 33 (1) of the UN Charter and that of Islamic international law. These issues

are addressed in Chapter Five.

Butler points out that while international lawyers are concerned in particular with
certain traditional peaceful means set forth in Article 33(1) of the UN Charter, there
are some other ways in which international disputes may be resolved. Of course, he
includes coercion, in particular the use of force and other forms of coercion, voluntary
relinquishment, chance and voting.**It is generally agreed that the peaceful means set
forth in Article 33(1) of the UN Charter are classified into two types; judicial means,
which includes arbitration, and ICJ and non-judicial means or diplomatic means that
include inquires, negotiation, mediation, conciliation, good office and regional

arrangements.

4.4.1 Legal Settlement

4.4.1.1 Arbitration: Definition: Concept and Effectiveness

The Hague Convention for the Pacific Settlement of International Disputes of 1899
defines, in Article XV, international arbitration as follows: ‘international arbitration
has for its object the settlement of differences between states by judges of their own
choice, and on the basis of respect for the law’. The International Law Commission
Draft on Arbitral Procedure, Report to the General Assembly, defines international
arbitration as ‘a procedure for the settlement of disputes between States by a binding

award on the basis of law and as a result of an undertaking voluntarily accepted.”>"’

3Richard B. Butler, ‘An Overview of International Dispute Settlement’, Journal of International
Dispute Resolution 1, (1986)16.

37 JLC Yearbook, 1953, vol. 11, 202, also see, Interpretation of the Treaty of Lausanne Case, (1925),
PCIJ ser, B No.12.

178



There is almost universal consensus that international arbitration is a peaceful means
of settling international disputes, and since the ]8"’Century, international arbitration
as a judicial peaceful means to settle international disputes has grown steadily, but all
attempts to establish multilateral obligations to resort to international arbitration have
met with only a little success.’®The basic idea of international arbitration is that the
disputant parties agree to submit their existing or future disputes to be determined by

their choice of sole or more arbitrators, or by a tribunal applying the rules of law.>”

International arbitration is a consensual legal settlement process; that is to say
general agreement by consent. The authority of an arbitral tribunal is usually based on
the disputants consent, and they have control over the appointment of the arbitrators.
The disputants set out the basic framework procedure of international

arbitration,>'°

and as a general rule the applicable law in international arbitration is
international law, but the parties may agree to other laws. The international arbitration

award is binding and final, but it may be set aside on the legal grounds of nullity.

The consent of the parties to disputes is an important element in the process of
peaceful settlement; this consent may be given in advance to a specific procedure and

rules to be applied for arbitration.’''The free choice of arbitrators, the rules of

3% See European Convention for the Peaceful Settlement of Disputes, 1957. For survey of international
arbitrations See, A. Stuyt, Survey of International Arbitrations, 1794-1970, (Leyden, 1972); Louis
Sohn, ‘The Function of International Arbitration Today’, 108 Hague Recueil 11 (1963); Louis Sohn
‘International Arbitration in Historical Perspective: Past and Present’” in A H A Soons, ed.,
International Arbitration: Past and Prospects, (Martinus Nijhoff, 1990); Teklewold Gebrehana,
Arbitration, An Element of International Law, (Almqvist &Wilksell International, 1984).

3% For general reference see, J.G. Merrills, International Dispute Settlement, 39 ed., (Cambridge,
Cambridge University Press, 1998); Simpson & Hazel Fox, International Arbitration: Law and
Practice, (London, Steven & Sons, 1959); Wetter, The International Arbitral Process Public and
Private, vol.5, (New York, 1979); Christine Gary & B. Kingsbury, ‘Developments in Dispute
Settlement: Inter-states Arbitration since 1945°, 63 BYBIL (1992).

e Stephen M Schwebel, International Arbitration: Three Salient Problems, (Grotius, 1987).

3! See, Clipperton Island Arbitration Case (France v. Mexico) 26 AJIL (1932)390.
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procedure, the seat of arbitration and the applicable law is one of basic devices of
international arbitration. The purpose here is to leave the resolution of disputes as

much in the disputants’ hands as is possible.

These devices give international arbitration its important place in the peaceful
settlement of international disputes and the promotion of international peace and
security. Despite the fact that the awards of early international arbitrations were
unreasoned, there was a shift towards reasoned awards in the 19"century when
arbitration moved to be a more judicial procedure, and the technique of Mixed
Commissions and Lump Sum Settlement remains common.’’’In some cases the
parties make no choice of applicable law in their arbitration agreement. If there is no
express or implied choice of applicable law, the arbitrators in such a case are bound

by private international law to look at the implied choice of law.*"?

International arbitration has taken many forms. For instance, in the 19" Century it
took the form of referred disputes to a foreign state ruler or king, as in the Clipperton
Island Arbitration Case (France v. Mexico, 1931) when the two parties agreed for the

King of Italy King Victor Emmanuel III to determine their dispute over the Island.*"*

312 See, C G. Roelofsen, ‘The Jay Treaty and all That: Some Remarks on the Role of Arbitration in
European Modern History and its “Revival” in 1794’ in A H A Soons, ed., International Arbitration:
Past and Prospects, (Martinus Nijhoff, 1990); J.G. Merrills, International Dispute Settlement, 39ed.,
(Cambridge, Cambridge University Press 1998); Bolivar Railway Co. Claim, (GB v. Venezuela,1903)
9 RIAA 445; Jay Treaty Settlement, US-UK Convention of 8 January 1802; The Washington Treaty,
1871,61 BFSP 40, San Juan de Fuca, Moore, Int. Arb., vol..5; Lillich, International Claims: Their
adjudication by National Commissions, (1962); Weston, Lillich and Bederman, International Claims:
Their Settlement by Lump Sum Agreements 1975-1995; Magnus,‘The Foreign Compensation
Commission’, 37 ICLQ (1988) 975.

’ See, Article 3(1) of Rome Convention; Article VII (1), European Convention 1961; Article 28(2)
UNCITRAL Model Law; Section 46(3) of the UK Arbitration Act 1996.

3 Clipperton Island Arbitration Case (1931), 26 AJIL (1932).
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Since the success of the Alabama Arbitrations,” arbitration has moved towards its

modern place as a judicial settlement means of resolving international disputes.>'

An ad hoc international arbitration between states remains common. However, it
is normal in arbitration that the disputants choose their appointed arbitrator, but in
some instances a third party may make the choice of an arbitrator as in the Indo-
Pakistan Western Boundary dispute generally referred to as the Rann of Kutch
Arbitration Case,’'’and in the Lac Lanoux Arbitration Case between France and Spain
when the two parties asked the King of Sweden to choose the president of the arbitral

tribunal >'®

There is no provision for compulsory international arbitration, but some
multilateral treaties set out compromissory provisions providing for arbitration of
international disputes. For example, the General Act for the Pacific Settlement of
International Disputes of 1928,*'%and the Bogota Act of 1948.3°However, arbitration
has proved useful in a number of international disputes because it has many
advantages. The advantages of international arbitration are that, in practice, the parties
can exercise a high degree of control on the handling of their differences, in the way

in which they need the arbitration to be conducted, what languages are to be used and

3 dlabama Claims Arbitration, Moore, Intarb., 1, (1871) 496. For analysis and commentary see
J.B.Moore, History and Digest of the International Arbitration to which the United States has been a
Party, vol. 1 (London, 1898).

316 See, The Bering Sea Fur Arbitration (US v. UK, 1893, 1898) I Moore International Arbitrations
935, and the British Guiana-Venezuela Boundary Arbitration (1899-1900) 92 BFSP 160.

"7 The Rann of Kutch Arbitration Case, 50 ILR 2 (1968), 7 ILM 633 (1968).

% The Lac Lanoux Arbitration Case, 1957, 24 ILR 101, 12 RIAA 285.

3% The General Act for the Pacific Settlement of International Disputes of 1928, 93 LNTS, 343. See
J Merrills, ‘The International Court of Justice and the General Act of 1928, CLJ (1980)137; Brierly,
‘The General Act of Geneva, 1928°, 11 BYIL (1930) 119.

** The Bogota Charter, 1948, 119 UNTS 3. See Turlington, ‘The Pact of Bogot4’, 42 AJIL (1948) 608;
Fenwick, ‘Revision of the Pact of Bogota’, 48 AJIL (1954) 123.
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so on. Furthermore, arbitration is flexible in comparison with international courts,

quicker and less expensive.

Arbitration has also proved to be a useful means of settling complex international
disputes between states, international corporations and nationals of states against
other states. For example, arbitration was used to settle many claims arising after the
taking of the US Embassy in Tehran and its diplomatic staff by a group of Iranian
students. The action taken by the US of freezing Iran’s assets in the US led to the
Iran-United States Claims Tribunal which was established in 1981 in accordance with

Algeria Accord.? =

In the boundary dispute concerning the Taba Beach front between Egypt and
Israel, the disputants agreed to submit this dispute arbitrate, and they settled it without
resort to force.*”’The same applies to the dispute between Ethiopia and Eritrea in
200032 Therefore, the answer to the question of the Arabs’ failure to resolve the Irag-
Kuwait dispute has nothing to do with the disputes settlement mechanism. It is
evident that the US played an important part in this crisis by blocking any peaceful

settlement attempts.

Z'Generally see, The Declaration of the Government of the Democratic of Popular Republic of Algeria
Concerning the Settlement of Claims by the Government of United States of America and the
Government of the Islamic Republic of Iran 20 /LM (1981)230; Case Concerning United States
Diplomatic and Consular Staff in Tehran (United States of America v. Iran), 61 /LR (1981) 502; 1980
ICJ Rep. 3; Wayne Mapp, The Iran-United States Claims Tribunal, The First Ten Years 1981-1991,
(Manchester, Manchester University Press, 1993); David D. Caron, ‘The Nature of Iran-United States
Claims Tribunal and the Evolving Structure of International Dispute Resolution’ 1990,4JIL, 84 (1990)
104-56.

32 The Taba Boundary Dispute Arbitration Case, Egypt-Israel, 27 ILM 1421 (1988).

% peace Agreement between Ethiopia and Eritrea, 40 /LM (12 December 2000) 260. See also
‘Ethiopia, Eritrea Recommit to Peace Agreement’, 16 Mealey’s International Arbitration Report,
(2001)16.
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Against this background, it is evident that, as submitted before, and as the thesis shall
discuss in more detail below, The Hague Convention for the Pacific settlement of
International Disputes of 1899 devoted Title IV to international arbitration as an
effective peaceful means to settle international disputes.’”!It would seem to follow
from this analysis that the most appropriate way to ascribe to the duty to settle
international disputes peacefully and to act in good faith is that member states should
attempt to maximize the present value of the UN Charter and its dispute settlement

mechanism to avoid wars.

A significant factor in the development of international arbitration is that its
awards are legally binding decisions and implemented voluntarily,’*’but in the UN
settlement system the Charter does not provide any measure for the enforcement of

international arbitral awards, this being one of the weaknesses of this system.**®

It is submitted here that the agreement to arbitrate in fact precludes invocation of
states” immunity as a legal reason for refusing to arbitrate; as such an agreement is
regarded as amounting to a waiver of states’ immunity in court proceedings. In this
regard, an analysis of states’ practice reveals excellent examples of ad hoc arbitration
between states including the following: the Trail Smelter Case (Canada v. US,

1935),”’the Beagle Channel Case (Argentina v. Chile, 1977),*®Western Approaches

e Reprinted in Harry Reicher, ed., Australian International Law, Cases and Materials, (LBC, 1995)
982-984.

3B Oscar Schachter, ‘The Enforcement of International Judicial and Arbitral Decisions’ 54 AJIL 1
(1960)

% See, P. Sanders (ed.)), Comparative Arbitration Practice and Public Policy in Australia’, 9
Arbitration International (1993)167; E.H. Bouzari, ‘The Public Policy Exception to the Enforcement of
International Arbitral Awards: Implications for NAFTA Jurisprudence’, 30 Texas International Law
Journal (1995) 205; Interim Report on Public Policy as a Bar to Enforcement of International Arbitral
Awards, International Law Association, Report of the Sixty-ninth Conference (2000)342.

**" Trail Smelter Case between (Canada v.US, 1935), 162 LNTS 73; 3 RIAA (1907, 1938).
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(France v. UK, 1977, 1978),*”’the Aviation Dispute (France v. UK, 1978),>**The
English Channel Arbitration Case,”'the Air Service Agreement Case®*’and the
Maritime Frontier Dispute (Guinea-Bissau v. Senegal, 1989, 1990).3 3The awards of
arbitration cases in inter-state disputes that are materially affected by procedural or

other legal grounds may be challenged in ICJ.>**

However, international commercial awards are usually challenged before
municipal courts, and the International Centre for the Settlement of Investment
Disputes (ICSID) has its own internal awards reviewing procedure.335Against this
background, it is evident that international arbitration has been applied to settle a
variety of inter-states disputes many of which were not legal in character; that is to

say that they did not raise any issues concerning law.

There have also been cases where international arbitration showed how flexible it
was in settling differences between states. As a matter of fact, as in the Arbitration

Concerning Heathrow Airport User Chargers Case, the US-UK has applied to

3% Beagle Channel Case (Argentina v. Chile, 1977), 52 ILR; 17 ILM 634 (1978); Martin Shaw,
‘The Beagle Channel Arbitration Award’, (1978) 6 Int. Rel., 415.

’® Western Approaches (France v.UK, 1977, 1978), 18 ILM 397 (1979).

3054 ILR 304 (1979), see also, Damrosch, ‘Retaliation or Arbitration’, 74 AJIL785 (1980).

3Us54 ILR 6 (1977).

332 18 RIAA 416 (1978).

333 RGDIP 204, 83 ILR 1. However, in August 1989 the award in this arbitration was challenged in ICJ
bay Guinea- Bissau. See ICJ Rep 53, 31 ILM 32 (1992).

** These grounds were strict and limited, it includes; lack of jurisdiction, procedural defect and public
police, See Arbitral Award of the King of Spain (1960) ICJ Rep. 192; North Eastern Boundary, La
Pradelle & Polities, Recueil des Arbimrzfes Internationaux, 1, 355; Alan Redfern and Hunter,
International Commercial Arbitration, 3"edn.(1999); Park and Paulson, ‘The Binding Force of
International Arbitral Awards’, 23 Va.J Inr’l L.253 (1983).

*See Article 34 of UNCITRAL Model Law, sections 67-73 of the UK Arbitration Act of 1996,
Shackleton: ‘Challenging Arbitration Awards’ New Law Journal 22, (November 2002). See also,
Michael W. Reisman, System of Control in International Adjudication, (Durham, North Carolina and
London, 1992).
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international arbitration in the past to settle their disputes between the two countries™*
and with other states.*’’Particularly important, however, is why they did not refer

their dispute with Iraq to arbitration?

4.4.1.2 The Statute of the ICJ: Problems and Achievements

After analysing arbitration as peaceful means of settlement of international disputes,
this section of the thesis moves on to examine specific peaceful means available to
states to settle disputes peacefully. The means of judicial settlement of international
disputes involves the referral of a particular dispute, by the agreement or consent of
the disputants, to a permanent tribunal such as the ICJ or to other international and
regional judicial tribunals for a final binding decision, usually on the basis of the
principles of international law. The ICJ is the principle judicial organ of the UN
established under Article 92 of the UN Charter that states, ‘the International Court of
Justice shall be the principle judicial organ of the United Nations. It shall function in
accordance with the annexed Statutes, which is based upon the Statutes of Permanent
Court of International Justice and forms an integral part of the present Charter.” It
should be noted that whilst the Statutes of the ICJ is not incorporated into the UN

Charter, it forms an integral part of it.

However, the recent success of the ICJ in the dispute resolution between Qatar
and Bahrain are due in large measure to the fact that Arab states have the ability to

resolve their own disputes, to accept and to enforce binding awards. This case is

3% See M Witten, “The U.S -U.K Arbitration Concerning Heathrow Airport User Chargers’, 89 AJIL
(1995)174.

37 Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America
v. Iran), 61 ILR (1981) 502; ICJ Rep. (1980) 3.
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considered an excellent and most successful example of the dispute settlement

mechanism between Arab states.

There is, however, an important question here as to why the League of Arab
states, which was created under the Pact of Cairo of 22 March 1945, *failed to
resolve the boundary dispute between Iraq and Kuwait in the early 1990s, while it
resolved other disputes between Arab states such as the dispute between Syria and
Lebanon in 1949, the boundary dispute between Algeria and Morocco in 1963 and the
boundary dispute between the Democratic People’s Republic of Yemen and the

Yemen Arab Republic in 1972.3%

However, the UN Charter does provide in Article 94 that each member of the UN
should undertake to comply with the decision of ICJ. In any case, if any party fails to
comply with the judgment rendered by ICJ, the other party may recourse to the SC to
decide what measures are to be employed to give effect to the compliance with ICJ

decisions.>*

This applies in ICJ cases, but what does the UN Charter provide for non-
compliance in international arbitration if we consider and compare Article 94 with
Article 13(4) of the League of Nations? Nothing in the UN Charter provides for
enforcement of arbitration awards. The only Article that may serve to fill this gap is

Article 36 (1), which states that should the parties fail to settle their dispute by the

338 UN Sess, Vol. 70, 237, see also, Hussein A. Hassouna, The League of Arab States and Regional
Disputes, (New York & Leiden, 1975).

% For detailed analysis of the role of the League of Arab in dispute resolution between its members
see, Hussein A. Hassouna, ‘The League of Arab States and the United Nations: Relations in the
Peaceful Settlement of Disputes’, In Regionalism and the United Nations, (United Nations Institute for
Training and Research,1979).

* Article 94 of the UN Charter.
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means indicated in Article 33 (1), they should refer it to the SC to take action under

Article 36, or to recommend other terms of settlement as it may consider appropriate.

4.4.2 Non- Legal Settlement

This thesis submits that, whatever the merits of the US-UK’s arguments, the subject
matter of the their dispute with Iraq is capable of being settled by the UN Charter non-
legal settlement techniques, such as negotiation, conciliation, good office and regional

agencies or other arrangement as set forth in Article 33(1) of the UN Charter.

4.5 Findings and Concluding Remarks on Chapter Four

This Chapter concludes that there have been many efforts and actions to diminish the
perils of waging wars, to stop aggression and to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>