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ABSTRACT

The intellectual foundations of modern anti-dumping action were 
laid by Jacob Viner in his classic study of the subject ("Dumping: A 
Problem in International Trade") published in 1923. Since then the 
dumping issue has been largely ignored by economists despite the passage 
of much new remedial legislation (including negotiation in 1967 of the 
GATT Anti-dumping Code), the development of a voluminous body of case- 
law and extensive experience with parallel legislation, such as the 
United States Robinson-Patman Act, aimed at price discrimination in the 
domestic field.

The present study re-examines the arguments against dumping within 
the general context of price discrimination theory and concludes that so 
far as there is a problem in this area it relates to predatory rather 
than discriminatory pricing. At the same time recent theoretical and 
empirical work on pricing behaviour is drawn upon to show that predatory 
pricing in international trade cannot properly be regarded as a real-world 
phenomen®n demanding remedial legislation - a conclusion supported also 
by the mass of documentation on individual anti-dumping investigations 
which has accumulated during the last decade.

The main body of the study is taken up with a detailed examination 
of post-war anti-dumping laws and their operation. This analysis suggests 
that modern anti-dumping policy is not merely misconceived in theory but 
has highly damaging trade-inhibiting effects in practice. The penalties 
imposed on importers discourage both dumped and undumped imports; special 
anti-dumping procedures for steel have strengthened the tendency towards 
cartelisation of the steel sector; attempted application of anti-dumping 
laws to East-West trade have yielded perverse results; and, more generally, 
the complexity, cost and unpredictability of anti-dumping actions pose 
(so it is argued) an increasingly serious threat to legitimate commercial 
transactions. The overall conclusion is that anti-dumping laws should 
be repealed and that where a protectionist safety-valve is considered 
necessary resort should be had to other, purpose-built, safeguard 
mechanisms such as GATT Article XIX.
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CHAPTER I : INTRODUCTORY

The origin of the word dump as a term in international commerce is 

uncertain. However, it appears to derive from the Norse dompa or dumpa 

meaning to fall suddenly or plunge, a usage which by the early nineteenth 

century had been adapted to the act of throwing down in a lump or mass, 
as a load from a cart. It was then a natural extension to apply the word 

to the disposal of refuse and to describe as a dumping ground a market for 

the disposal of surplus stock. By the beginning of this century dumping 

was used in English-language trade literature to describe loosely a 
situation in which goods were sold cheaply in foreign markets and today 
the term is used internationally to signify the practice of price 
discrimination in international trade.

The pejorative associations of the word dumping are not without 
significance. In its modern sense it denotes what is commonly regarded as 

an unfair or abusive commercial activity, and it is an arguable point of 
view that much of the supposedly remedial legislation in this area derives 

from the moral opprobrium which attaches to dumping rather than from any 
objective damage it may cause. Indeed, it is a central thesis of this 
study that national and international anti-dumping laws lack solid intellect

ual foundations and are generally in direct conflict with the elementary 
principles of welfare economics.

Dumping in Economics
The most widely accepted economic definition of dumping, which was 

first suggested by Jacob Tiner\ is price discrimination between national 
markets. While this formulation conveys the essential idea of a manufacturer
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selling the same product at different prices in different countries it 

nevertheless requires some clarification.

In the first place, price discrimination may describe not only the

sale of the same commodity at two or more prices but also the sale of

different commodities at prices which are not proportional to their marginal 
2costs. For instance, in the case of a multi-product firm whose machinery 

and equipment can be freely adapted to the production of different commod
ities (and whose resources are therefore said to be internally transferable) 

price discrimination occurs where the profit margin, defined as the mark-up 

on marginal cost, varies as between the different commodities produced.
However the term dumping is not generally used in this very broad sense and 
it will therefore be employed here to signify differential pricing as 

between the same or substantially the same products.

It is important to note that price discrimination does not presuppose 
any price variation at the point of sale. This fact was well stated in the 
Report of the United States Attorney General's National Committee to Study 

the Antitrust Laws which commented as follows on domestic price discrimination 
'Price discrimination, in the economic sense, occurs whenever and to 

the extent that there are price differences for the same product or 
service sold by a single seller, and not accounted for by cost 

differences or by changes in the level of demand; or when two or 

more buyers are charged the same price despite differences in the 
cost of serving them. In order to know when there is or is not 

price discrimination, in the economic sense, between two or more 

buyers, it is necessary to know not only the price but also the
3total costs applicable to each class of transaction under comparison.'

This qualification has particular relevance to price differentials in
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international trade where freight, packaging, insurance and extended credit 

terms may involve the exporting manufacturer in substantial selling costs 
over and above those associated with home market sales. On the other hand 

economies of scale arising from large individual orders may tend to lower 

the cost of exports relative to domestic sales. Full allowance must be made 
for all such cost differences in order to establish whether or not price 
discrimination and therefore dumping is being practiced.

Price differentials in international trade may also reflect the

incidence of duties and border tax adjustments. The importing country
may imposC_tariff duties on a product while the exporting country may

remit customs duties on imported materials used in its manufacture.

Similarly, the importing country normally applies its own domestic excise

taxes to sales of the product while the exporting country exempts from its
local excise taxes all goods destined for export. In order to identify
the existence of dumping, therefore, import and other charges imposed by

the importing country must be subtracted from the export price and allowance
made for exemption from domestic duties and excise taxes by adding back the

appropriate amounts. In this way an export price is arrived at which is
4directly comparable to the home market price.

Clea¿y, any comprehensive definition of price discrimination must 

include a time reference and it is usual to specify that the sales in 

question must be simultaneous or nearly so. This applies equally to 
dumping although here, because of the considerable time that may elapse 
in international trade between entering into contractual relations and 
final delivery, it is important to note that the relevant point in time 
for price comparison purposes is the date of the contract and not the 

date of shipment.^
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The definition of dumping as price discrimination between national 

markets embraces discrimination between two or more foreign markets as 

well as between home and foreign markets. However, the focus of the 

present study is primarily on the second type of discrimination since 
it is this practice which has provoked the industrialised world into 
introducing anti-dumping legislation. International price discrimination 
may also take the form of charging higher prices for exports than for 

home market sales, as well as the more usual practice of setting 

differentially low prices in export markets. Nevertheless, according to 

the more conventional view, dumping proper consists of price-cutting in 
foreign markets, this being also the target for remedial legislation, 

while price discrimination in the opposite direction is usually 
described as reverse dumping. This terminology will be accepted for 
present purposes.

The definition of dumping adopted here requires some basis for 
distinguishing between national and intra-national markets, finer 

suggested that 'national' should in this context identify all political 

units having separate customs tariffs, an approach which would presumably 
eliminate national boundaries within a common market area such as the 

European Community. However, there is good reason to believe that dumping 
may occur even in the absence of protective tariffs and it therefore 
seems more appropriate to regard political sovereignty rather than customs 
area as the basis for identifying national markets. In following this 
approach, no hard and fast distinction can be made between dumping in 

international trade and price discrimination between member states within 
a national federation such as the United States.

It is also necessary to consider the relationship between dumping 

and the grant of official bounties or export subsidies. The two practices
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are analytically distinct since dumping relates only to differential 

pricing and not to the origin of price differences, except so far as 

these may reflect variations in cost. Official subsidisation of exports 
may, of course, give rise to dumping when it is sometimes referred to as 
bounty dumping, but this practice is usually covered by separate national 

legislation. In accordance with GATT terminology duties imposed in 
response to subsidised imports are termed countervailing duties as 

distinct from anti-dumping duties. Coixsideration of the various forms 
of government export subsidy and of available remedial legislation are 
beyond the scope of the present study.

Finally, it should be explained that dumping, in its economic sense, 

is not to be equated with selling for export below cost (however defined), 
a practice which may or may not be associated with price discrimination. 

However, the objections raised against dumping extend also to imports sold 

below cost, and national anti-dumping legislation therefore frequently 
embraces both practices.

Dumping in Law

National anti-dumping legislation is governed by Article YI of the 

General Agreement on Tariffs and Trade (GATT), supplementary provisions to 
that Article and the Agreement on Implementation of Article YI of the 

General Agreement on Tariffs and Trade (commonly known as the Anti-Dumping 

Code) which came into force on 1 July 1968. Paragraph 1 of Article YI, 
which outlines the legal concept of dumping, reads as follows

'The contracting parties recognise that dumping, by which products 
of one country are introduced into the commerce of another country 

at less than the normal value of the products, is to be condemned 
if it causes or threatens material injury to an established industry 

in the territory of a contracting party or materially retards the
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establishment of a domestic industry. For the purposes of this 

Article, a product is to be considered as being introduced into 

the commerce of an importing country at less than its normal value, 
if the price of the product exported from one country to another

(a) is less than the comparable price, in the ordinary course of 

trade, for the like product when destined for consumption in the 
exporting country, or,

(b) in the absence of such domestic price, is less than either

(i) the highest comparable price for the like product for 
export to any third country in the ordinary course of trade, 
or

(ii) the cost of production of the product in the country of 
origin plus a reasonable addition for selling cost and profit.

Due allowance shall be made in each case for differences in 

conditions and terms of sale, for differences in taxation, and for 
other differences affecting price comparability.'

In its bare essentials this legal definition conforms fairly closely 

to the economic concept of dumping discussed in the previous section.
'Normal value' in the primary sense of paragraph 1(b), is equivalent to 
home market price and the comparison between this and the export price 

conforms with the economic definition of dumping. The 'due allowance' 

clause regarding comparability of conditions and terras of sale ensures 
that, in principle at any rate, differences in the costs of sale are taken 

into account when making price comparisons. Furthermore, paragraph 4 states 
that anti-dumping duties shall not be imposed on an imported product 'by 

reason of the exemption of such product from duties or taxes borne by the 
like product when destined for consumption in the country of origin or 
exportation, or by reason of the refund of such duties or taxes.' This 

limitation ensures that appropriate allowances are made also in respect of
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border tax adjustments. There is, on the other hand, no requirement that 

observable price differences must exist at the point of sale in the home 
and export markets, an ommission which contrasts with domestic price 

discrimination laws such as the United States Robinson-Patman Act but which 

accords with the economic concept of price discrimination. Finally, the 

limitation of dumping to price comparisons between 'like products' is 

consistent with the narrower economic definition of price discrimination 
usually adopted in the dumping context, although interpretation of this term 
can lead to considerable practical difficulties.

The GATT provisions do, however, include a number of elaborations on and 
departures from the economic concept of dumping. In particular, 'normal value' 

takes on quite different (alternative) meanings in the absence of a domestic 

price 'in the ordinary course of trade'. In such a situation recourse may be 
had under paragraphs 1 (b)(i) and 1 (b)(ii) either to the highest export price or 
to the cost of production as a basis for comparing the price in the importing 

country, the choice between these two criteria evidently lying within the impor

ting country's discretion.^ As previously indicated, the cost of production 

criterion does not fall within the economic definition of dumping since sales 
below cost need not necessarily be associated with discriminatory pricing. How

ever, several contracting parties have taken the view that sales below cost are 
not 'in the ordinary course of trade' with the result that paragraph 1 (b), and 
therefore the production cost criterion, may be activated whenever the home 
market price falls below average cost. According to this interpretation, there
fore, dumping in its legal sense may embrace situations where export prices fall 

below the (average) cost of production, a formulation of the dumping problem 
which raises important economic issues considered in Chapter VI.

Article VI does not prohibit dumping and the practice itself is not 

contrary to GATT rules. Contracting parties are not therefore required to
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prevent dumping by their commercial enterprises, although it has been held
by a GATT Working Party that they should, within the framework of their

8legislation, refrain from encouraging it. Article VI merely permits import

ing countries to suspend their normal GATT obligations by imposing anti

dumping duties in appropriate circumstances, an approach which has prompted

the observation that the GATT provisions 'deal not with the regulation of
9dumping, but with the regulation of anti-dumping measures.'

Furthermore, dumping is to be 'condemned' and may therefore be 
penalised only when it is actually or potentially injurious to the importing 

country. More specifically, paragraph 6(a) provides that anti-dumping 

duties may only be imposed where the effect of the dumping 'is such as to 
cause or threaten material injury to an established domestic industry, or 
is such as to retard materially the establishment of a domestic industry.'

The Anti-Dumping Code, which is considered in detail below, elaborates 

further on this definition of injury, but the point to note here is that 
the legal distinction between injurious and non-injurious dumping, apart 
from being difficult to reconcile with economic theory, gives rise to one 
of the most contentious aspects of anti-dumping enforcement.

If dumping is proved in accordance with the criteria outlined in 
paragraph 1 and if the statutory injury requirement is also satisfied, 

then the importing country may, under paragraph 2, 'levy on any dumped 
product an anti-dumping duty not greater in amount than the margin of 
dumping in respect of such product', the margin of dumping being defined 
as the difference between export price and normal value. It may be noted 
here that the limitation of any duty to the margin of dumping underlines 

the fact that anti-dumping action is intended to be remedial rather than 

penal (although, unlike escape clause measures, the remedy lasts as long 
as the practice persists).
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Under paragraph 7 dumping which arises from a commodity stabilisation

scheme in the exporting country is presumed not to result in material
injury1 if the parties concerned determine that the scheme, inter alia,
does not unduly stimulate exports. Although this qualified exemption

does not altogether remove the possibility of anti-dumping action in
respect of commodities subject to price support schemes, this has been

10the practical effect so far as agricultural products are concerned.

The addendum to paragraph 1 makes special provision for exports from 

state-trading countries. Iti such cases much greater latitude is given to 
importing countries who 'may find it necessary to take into account the 
possibility that a strict comparison with domestic prices in such a country 

may not always be appropriate.' As will be seen in Chapter Til, this 

provision has been interpreted very flexibly by contracting parties, with 
the result that price comparisons for the purpose of establishing the 
existence of dumping in East-West trade may have very little connection 
with price discrimination in the economic sense.

Finally, something should be said about the distinction within the 
GATT framework between anti-dumping duties and countervailing duties and 
also between anti-dumping action and other allowable exceptions to the 
contracting parties free trade obligations.

Article VI specifies the conditions under which both countervailing 

and anti-dumping duties may be imposed. The main difference between these 
two types of levy is that whereas anti-dumping duties are intended to 
restrain price discrimination by private exporters, countervailing duties 
are intended to offset government subsidies that may have an effect on the 

prices charged by private exporters. However, while official subsidies 

need not necessarily result in price discrimination (for instance because



the subsidy applies to both home market and export sales) they frequently 

will do so in which case the importing country has the option of imposing 

either anti-dumping or countervailing duties. Since the Article YI 

provisions relating to material injury apply to both types of retaliatory 
action the importing country may be expected to exercise this choice 
according to whether dumping or subsidisation is most readily proved. In 

any event paragraph 5 states that no product 'shall be subject to both

anti-dumping and countervailing duties to compensate for the same
11situation of dumping or export subsidisation.'

Apart from Article YI, the other main GATT exemptions in respect of 

contracting parties' normal trading obligations are to be found in Article 

XII (restrictions to safeguard the balance of payments), Article XIX
(emergency action on imports), Article XXIII (nullification or impairment

12of benefits) and Article XXYIII (reciprocal withdrawal of concessions).

Of these exemptions the Article XIX 'escape clause' is most closely related 

to the anti-dumping provisions of Article YI in that it permits contracting 
parties to impose import restrictions in respect of any product which 'as a 

result of unforeseen developments' is being 'imported in such increased 

quantities and under such conditions as to cause or threaten serious injury 
to domestic producers...' While imports may satisfy those requirements 

without being dumped, other situations may arise where an importing country 
is faced with the choice of invoking Article XIX or the anti-dumping 

provisions of Article YI. The balance of advantage here will, however, 
usually be decisively in favour of anti-dumping action, since protective 
measures under the safeguard clause must be preceded by consultation with 
interested parties and can be justified only by a more demanding ('serious' 

as against 'material') injury test. In addition, such measures cannot be 
applied in a discriminatory manner and may provoke legitimate retaliation 

by adversely affected parties. Further consideration is given to the

10.



11

relationship between anti-dumping and safeguard action in Chapter Till.

CLASSIFICATION OF DUMPING

The objective of this section is to identify and assess the customary 
economic classification of dumping, and to examine briefly the relevance 

of such classification to anti-dumping legislation. It is necessary for 
this purpose to touch on the welfare implications of dumping, a subject 
which is dealt with more fully in the following chapter.

The conventional economic view of dumping is that it benefits the 

importing country when continuous or permanent but is potentially injurious 
when discontinuous or of relatively short duration. This conclusion 
follows from the fact that persistently dumped imports are like any other 

cheap imports in their welfare effects on the importing country, the question 

of whether their cheapness originates in price discrimination or comparative 

advantage being for this purpose entirely irrelevant. Under such circum- 

staiices it is desirable that productive resources in the importing country 
should be adapted to the existence of dumping and the pattern of trade to 
which it gives rise.

Where, on the other hand, dumping is discontinuous or short-term it 

can have a disruptive effect on the importing country. This Is because 

domestic producers may, in response to low-priced imports, shift productive 
resources at considerable cost away from import-competing into alternative 
uses, only to find that the dumping which provoked this adjustment then 

ceases. According to this argument the temporarily cheap imports induce a 
misallocation of domestic resources which can only be rectified at further 

cost.

The importance generally attached to the time factor in assessing



12

welfare effects is reflected in finer's economic classification of dumping 

which has been absorbed into the modern literature on the subject.

finer's primary distinction is between (a) sporadic, (b) short-run 

or intermittent, and (c) long-run or continuous dumping. Sporadic dumping 
is 'dumping which is occasional and casual, which occurs only in scattered 

instances and at irregular intervals, and which is not the manifestation 
of a definitely established price-policy on the part of the dumping 

concern...', short-run or intermittent dumping '... is continued steadily 

and systematically for a period of limited duration, which is practiced 

in accordance with a definitely established export policy and which involves 

the deliberate production of commodities to be dump\ed'; while long-run
dumping '... is carried on not merely sporadically nor even intermittently

13but continuously over a prospectively permanent period.'

The economic rationale behind this classification is not clearly 

stated. It might seem logical to infer that sporadic dumping is of 

insufficient duration to affect the investment and employment decisions 
of producers in the importing country, so that there is no misallocation 

of resources there; that short-run or intermittent dumping, on the other 
hand, is of sufficient duration to affect such decisions, thereby inducing 

a maladjustment in the use of productive resources; and that long-run or 

continuous dumping also causes a shift in the use of resources which is, 
however, justified by the continuity of low-priced imports. Such an inter
pretation is consistent with finer's conclusion that only short-run or 
intermittent dumping is potentially injurious to the importing country, 
and it is also consistent with Haberler's definition of intermittent
dumping 14
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However, it is by no means clear that Viner intended his classification 
to be understood in this way. Although he seems to imply at times that 

dumping may be injurious because it brings about a misallocation of resources, 

on at least one occasion he condemns dumping for causing an idling or under

utilisation of resources,^ a very different species of injury which can 
occur on a much shorter time-scale than the raisallocation problem. After 
all, displacement of domestic production for any duration may result in 

under-employment of labour and capital in the importing country, whereas 

productive resources will only be shifted into alternative uses after some 

considerable lapse of time. In short, it is not possible to say what 
purpose Yiner's classification was intended to serve.

Even if it is assumed that misallocation rather than under-utilisation
of resources is the basis of Yiner's classification, there remain a number
of difficulties: he introduces motive (e.g. deliberate pricing policy)

into what is supposedly a classification according to duration; the

distinctions he makes appear to have no operational value since they relate
to prospective trends which may be impossible to recognise ex ante (a point

taken up in Chapter YIII), and it would appear that short-run or intermittent
16dumping, which can last 'anywhere from several months to several years',

17may overlap with sporadic dumping in terms of duration.

Finally, the conventional time classification of dumping fails to take 
into account the true cost of resource misallocation in the importing 
country. This is because the cost of shifting resources away from import- 

competing into alternative uses in response to dumping, and of then shifting 
resources back again when dumping ceases (or in other words the cost of 
industry exit and re-entry) may be thought of as being more-or-less fixed 

whereas the cumulative benefits to the consumer of cheap dumped imports 

increase over time. Therefore there must be some point falling well short
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of Yiner's 'prospectively permanent period' (his definition of long-run 

dumping) at which the importing country's adjustment and readjustment 

costs are equalised with consumer benefits, the time elapse required before 
this point is reached depending on the technology of the industry concerned 
and in particular on the substitutability of factors of production. It 

follows that dumping must give rise to net welfare benefits in the importing 

country after some finite period which may be shorter or longer depending 
on the circumstances of the import-competing industry. Accordingly, the 
distinction between short-run or intermittent and long-run (permanent) 
dumping appears to have no solid theoretical basis.

The usual classification of dumping according to continuity/duration 
is therefore open to a number of serious objections. Yet Yiner's classifi
cation has been uncritically accepted in both the legal and economic 
literature on the subject. Anti-dumping legislation, on the other hand, 

makes only one reference to any such classification: Article ll(iii)(b) 

of the Anti-dumping Code provides for material injury caused by 'sporadic' 
dumping which is defined as 'massive dumped imports of a product in a 

relatively short period'. Paradoxically, sporadic cbmping is in this 
context considered to be especially injurious and the importing country 

is accordingly authorised to impose, as an exceptional measure, retroactive 

anti-dumping duties on the imports concerned. Here, at any rate, Yiner's 

view of sporadic dumping as a relatively harmless practice is specifically 
rejected.

In addition to the above time-based distinctions, dumping may also 
be classified according to the motive of the dumper. The mcB t widely 

accepted differentiation for this purpose is between predatory and other 

forms of dumping, the distinguishing motive of predation being the intention 

on the part of the dumper to drive out rival producers in the importing
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country with a view to subsequently raising his selling price to a monopoly 

profit-maximising level. In other words it is the specific objective of 
the predatory dumper to bring about an economically unwarranted shift in 
the use of productive resources in the importing country. For this reason 
predation is rightly regarded as an indisputably injurious form of 

dumping - although attempted predation may be unsuccessful and dumping 

which is motivated by other considerations may have precisely the same 
effect as predatory dumping. However, a classification based on motive 

is unlikely to have much practical value since motives in general, and 

predatory intentions in particular, can only be identified post hoc if at 

all. Furthermore it is not clear that the distinction between predatory 

and non-predatory motives has much relevance to real world problems, there 
being relatively few documented examples of predatory price-cutting 

within national markets, still fewer in international trade and none at 
all, it would seem, in the post-war period.

Fear of predatory dumping does, however, feature prominently in the 
parliamentary and congressional debates that preceded the introduction of 

national anti-dumping legislation in the early part of this century.

Indeed, the first United States anti-dumping law, incorporated in sections 
800-801 of the 1916 Revenue Act, was aimed exclusively at predatory dumping, 
the requisite intent on the part of the dumper being 'to injure or destroy 

or prevent the establishment of an industry in the United States or of
restraining competition.' This particular enactment has proved to be

18unenforceable because of the difficulty of ascribing the necessary 
predatory motive to the foreign exporter and subsequent legislation has 
avoided any attempt to classify dumping according to the motive of the 

dumper. Nevertheless, anti-dumping enforcement agencies do from time to 
time cite the presence of predatory intent as a factor to be considered in 

injury determinations.

*
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A related distinction is sometimes drawn between anti-competitive and 
pro-competitive dumping, analogous to the kind of competitive test applied 

by domestic anti-price discrimination laws such as the United States 

Robinson-Patman Act. The concept of anti-competitive dumping is rather 

broader than that of predatory dumping since it may include cut-throat 

pricing or any other form of aggressive competition which, although not 
actuated by predatory intent, may nevertheless undermine a domestic industry 
to the point of endangering the competitive process. Several United States 
commentators have proposed that injury determinations under existing anti

dumping legislation should be faased on the distinction between anti
competitive and procorapetitive dumping, enforcement agencies have on 

occasion applied such a test and the United States Department of Justice 

has also urged that the impact of anti-dumping action on domestic competition 
should always be considered in injury determinations. However, the United 

States 1916 Revenue Act apart, anti-dumping legislation does not explicitly 

draw any distinction between anticompetitive and procompetitive dumping, 
although the Anti-dumping Code (Article 3, paragraph (b)), does state that 
the existence of restrictive trade practices in the importing country should 

be taken into account in anti-dumping proceedings. The relationship of 
anti-dumping action to domestic competition law is considered in detail in 

Chapter III.

It must be doubted if any classification of dumping, whether based on 

continuity, motive, competitive effect, or any other characteristic can have 
much operational value. This is because the objective of anti-dumping action, 

construed in terms of welfare economics, must be to identify temporarily low 
import prices with a view to avoiding ultimately excessive import prices, a 

task involving subtle economic prediction which one might reasonably suppose 
to be well beyond the capacity of economists let alone of lawyers. The 
classifications considered above are of no practical assistance since they
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presuppose knowledge of future pricing policies and accordingly beg the very 

question under consideration. The tenative conclusion, elaborated on in 
Chapter Till, is that since economically injurious dumping is only identifi
able post hoc, there may be a case for acting not against low prices, where 

the sifting process presents insuperable difficulties, but against unjusti

fiably high prices which are the real target of any rational anti-dumping 
policy.

HISTORY OF ANTI-DUMPING LEGISIATIOK 
Canada, in 1904, was the first country to introduce a statute aimed 

specifically at dumping. The then Minister of Finance, W. S. Fielding, 
referring to dumping by foreign producers, stated that '... the trust or 

combine, having obtained command and control in its own market, and finding 
that it will have a surplus of goods, sets out to obtain command of a neigh

bouring market, and for (that) purpose .... will put aside all reasonable
19consideration with regard to the cost or fair price of the goods ...' 

However, while fear of predatory dumping was officially cited as the reason 

for this legislation, the Liberal Government of the day appears to have

been actuated more by the need to fend off strong protectionist sentiment
20among its own supporters. In any event the Canadian Act, which was 

modified in 1907 and again in 1921, became the model on which much of the 

subsequent national anti-dumping legislation was based. In essence, it 

provided for the imposition by the customs authorities of dumping duties 
equal to the margin of dumping (subject to a limit fixed initially at 

15 per cent ad valorem), goods Of a class or kind not made or produced in 
Canada being specifically exempted. The procedure was 'automatic' in the 

sense that injury to a domestic industry did not have to be proved before 
dumping duties were imposed.
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The United States already possessed, in the Sherman Antitrust Act and 

section 73 of the Wilson Tariff Act 1894, laws which might have been applied 

to dumping situations. However, the first anti-dumping law proper was

incorporated in sections 800-801 of the Revenue Act 1916 in response to the
21alleged threat of predatory dumping, particularly from Germany. The 

statute was criminal in form, it presented a number of interpretative 

difficulties, particularly in respect of imports 'commonly and systematically' 

sold at dumping prices, and it required proof of predatory intent on the 

part of the importer. In 1919 the Tariff Commission reported that '... the

language of the Act makes difficult, if not impossible, the conviction of
22offenders and, for that reason, the enforcement of its purpose'.

The limitations of the Revenue Act led to adoption of the Anti-dumping 
Act, 1921 which was much broader in scope. Nevertheless, predatory dumping 
remained the target, as is indicated by the House Committee's report on the 
Act:

'It protects our industries and labor against a now common species of 
commercial warfare of dumping goods on our markets at less than cost 

or hone value if necessary until our industries are destroyed, whereupon 

the dumping ceases and prices are raised at above former levels to 
recoup dumping losses. By this process while temporarily cheaper

prices are had our industries are destroyed after which we more than
23repay in the exaction of higher prices.'

The Act followed the Canadian example in providing for the imposition of 

dumping duties equal to the margin of dumping (without limit) but, unlike 
the Canadian Act, incorporated a requirement that the dumped imports must 

be shown to be actually or potentially injurious.

Fear of predatory competition from Germany was again cited as 

justification for Britain's first anti-dumping statute, the Safeguarding of
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2 A-Industries Act, 1921. The administrative procedures specified were, 

however, so complex, involving as they did nine different stages from the 
initial complaint to the final anti-dumping order, that its effectiveness 

was blunted from the outset and there is even a suspicion that the then 

coalition government (which included the free-trading Liberals) deliberately 

put administrative obstacles in the way of its operation. Be that as it may, 

the anti-dumping provisions of the Act were not once invoked prior to its 
repeal in 1957.

Australia had enacted measures in 1906 aimed exclusively at predatory 

dumping but in 1921 both Australia and New Zealand introduced legislation 

based on the Canadian model. Meanwhile South Africa had also followed the 
Canadian example in its anti-dumping law of 1914, the dangers of predatory 
dumping being once again cited as the reason for their enactment: the 

responsible Minister described the purpose of the proposed legislation as 

the elimination of dumping which led to 'a temporary reduction for the 
purpose of raising the price ultimately. ^

Apart from conventional anti-dumping measures, many countries 
introduced during the inter-war period legislation aimed specifically at 

•exchange dumping*. This terminology is confusing since exchange dumping 

refers to a situation in which a country increases its export competitiveness 

through an effective depreciation of its currency (i.e. a devaluation which 

is not neutralised through internal price increases) and has nothing to do 
with price discrimination or dumping in the economic sense. Nevertheless 
the two types of practice were often linked together by legislators, and
several countries adapted their anti-dumping laws to deal with the problem

26of competitive devaluations. For instance, Canada in October 1931 
incorporated a provision whereby dumping duties could be imposed on imported 

goods if their sale price in Canada was less than the invoice price of the
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goods in the foreign currency converted a rate designated by the governor- 

in-council. Under this provision the rate of exchange between the pound and 

the dollar was artifically frozen at its pre-September 1931 parity (i.e. at 
the level prevailing prior to Britain's departure from the gold standard)
and a dumping duty imposed on British goods equivalent to the difference

27between the old and new exchange rate.

After the Second World War the dumping problem was taken up during 

negotiations over the establishment of an International Trade Organisation 
(ITO). The United States proposed a draft article on dumping for an ITO 
Charter based on its own Antidumping Act, 1921 which was incorporated as 
Article 17 of the final draft ITO Charter drawn up in Havana in March 1948. 
The so-called Havana Charter was never ratified by the United States but 

the anti-dumping provisions of Article 17 were transposed, with some modifi

cations, into Article VI of the General Agreement on Tariffs and Trade which
had meanwhile been drawn up as an international trade agreement in

28October 1947. Since the ITO was stillborn the GATT became the legal 
framework governing international commercial policy and Article VI remains 

the umbrella legislation for national anti-dumping laws.

However, Article VI Is subject to the so-called Protocol of 
Provisional Application or 'grandfather clause' whereby Part II of the 

Agreement, which contains the substantive commercial policy provisions, 
is to be applied 'to the fullest extent not inconsistent with existing 

legislation'. This means that national legislation pre-dating accession 
to the Agreement and conflicting with the provisions of Part II is not 

in violation of the Agreement. In effect the Protocol of Provisional 

Application favoured those countries with existing anti-dumping legis
lation, and particularly countries such as Canada whose legislation 

(in this case lacking any injury requirement) was clearly in conflict
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with Article VI.

During the early post-war period dumping does not appear to have 

been a major problem in international trade, partly because of the wide

spread existence of quantitative restrictions and also because inter

national competition only revived with the recovery of the European 
economies in the late 1950s.

However, a number of national anti-dumping measures, modelled on 

Article VI, were enacted in the late 1950s and early 1960s. These included 

the United Kingdom Customs Duties (Dumping and Subsidies) Act 1957 (which 
replaced the ineffectual anti-dumping provisions of the Safeguarding of 

Industries Act), Article 19 bis of the French Customs Code 1953, Section
21 of the German Customs Law 1961 and the Italian Antidumping Duties and

29Countervailing Duties Act adopted in 1963. Furthermore the Treaty of 
Rome, in respect of dumping within the EEC during the transitional period, 

provided for intervention by the European Commission under Article 91(1) 

and although this provision does not define dumping, the GATT Article VI 
definition was in practice applied by the Commission from 1959 onwards? 0

During the 1960s, as anti-dumping enforcement increased, there was a 

significant shift in government attitudes towards the dumping problem. 
Specifically, trade negotiators began to see anti-dumping action rather 
than dumping itself as the main threat to free trade and as a result of 
this concern the question of how best to control abusive application of 
national anti-dumping legislation was raised during the Kennedy Round of 

tariff negotiations. The outcome of these discussions was the GATT 
Antidumping Code of 1967 which was intended, firstly, to clarify and 

elaborate on some of the very broadly defined concepts of Article VI, 

secondly to fill the gap left by Article VI regarding appropriate procedural
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requirements in anti-dumping investigations and, finally, to bring all 

signatory countries into conformity with Article VI, thereby closing the 

loophole hitherto provided by the GATT 'grandfather clause'. The Code, 

which came into force on July 1st 1968, also provided for the establishment 

of a Committee on Antidumping Practices whose function is to review annually 
the operation of national anti-dumping laws.

As the preamble to the Code makes clear, it is intended not as an

amendment to but as an interpretation of Article VI. Nevertheless,
31following adoption of the Code by all the major trading nations, several 

countries have felt obliged to adapt their anti-dumping legislation so as 
to conform both to Article YI and the Code. The new Canadian Antidumping 

Act, which took effect on January 1st 1969, incorporated for the first time 

a 'material injury' requirement and provided for a quasi-judicial Antidumping 

Tribunal to make the necessary injury determinations. In the United Kingdom 

the Customs Duties (Dumping and Subsidies) Amendment Act, 1968 - subse
quently consolidated with the 1957 Act in the Customs Duties (Dumping and 
Subsidies) Act, 1969 - made a number of minor changes but also enabled the 
Board of Trade, in conformity with the Code, to impose provisional duties 

during anti-dumping investigations and to extend the price comparison basis 

ill respect of dumping by state trading countries. The EEC, too, as part of 
its common commercial policy, adopted a regulation on dumping by third

countries which was modelled on the Code and which came into force on
32July 1st 1968. The United States delegation, on the other hand, had 

signed the Code on the assumption that its provisions were not in conflict 
with the United States Antidumping Act, 1921, a view which was subsequently 
disputed both by the United States Tariff Commission (now re-named the 
International Trade Commission) and by Congress. Thus, although the United 

States Treasury introduced amended Regulations in 1968 designed to adapt 

United States anti-dumping procedures so as to conform both to the 1921 Act



and the Code, there is continuing controversy over the question of whether 
and to what extent the United States may have failed to fulfil its inter
national obligations under the 1967 Agreement.

During the Tokyo Round trade negotiations the Anti-dumping Code was 

amended to conform to the newly negotiated Subsidies Code and implementing 
legislation was introduced by the United States, Canada and the EEC in 1979.

The United States also took this opportunity of expediting its anti-dumping 
procedures and inserting a material injury requirement into its own legislation. 

The changes in the United States law were accomplished by repealing the Anti

dumping Act, 1921 and amending the Tariff Act of 1930 to include the new 

anti-dumping provisions as Title Vll, Subtitle B of the amended Act.

This brief survey of legislation underlines the fact that anti-dumping
action has its origin in the alleged threat of predatory dumping. No attempt

will be made here to outline the early history of dumping practices (a task
33which has been amply fulfilled elsewhere) but the paradox which emerges

from any such study is that there are few authenticated examples of predatory
dumping and none, it would seem, of such dumping being carried through to its
intended conclusion, that is to the point of eliminating domestic competition. 3 4  . .and substituting a monopolistic pricing regime. Indeed, it is perhaps

significant that one of the few documented examples of attempted predation,

relating to the German steel cartel's operations in Northerly Italy, ended in
35complete failure following a period of very heavy losses. In the period

since the Second World War, moreover, it is difficult to identify any dumping
36practices which can with any confidence be classified as predatory.

It may also be no coincidence that allegations of predatory commercial 

behaviour seem to be particularly strong in the aftermath of great wars. 
Following the Napoleonic wars there were widespread allegations, particularly 

from North America, of predatory dumping by Britain, an accusation which on

23.
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the available evidence Viner finds unconvincing. During and after the First

World War similar unfounded allegations were made against Germany, on the

basis of which, however, Britain proposed that the Allies should protect

their interests against German 'economic aggression resulting from dumping
37or any other mode of unfair competition'. After the Second World War

identical charges were again aimed at Germany and became an important

factor in the negotiations leading to adoption of the GATT anti-dumping
38provisions. Perhaps the conclusion to be drawn from this pattern of 

post-war allegations is that the mutual enmity engendered by earlier 

hostilities encouraged fanciful notions of predatory practices which 
producer interests were not slow to encourage.

The negotiations of the GATT Anti-dumping Code in 1967, following a 

twenty year period of relative economic and political stability, marked 
a turning point in the history of anti-dumping enforcement. For the first 
time emphasis was placed on the danger to free trade of excessively zealous 
enforcement policies, the threat presented by dumping in general and 
predatory dumping in particular having apparently receded. It is a question 

for consideration in the following chapters whether the acknowledged 

dangers of anti-dumping enforcement more than outweigh the potential harm 
of dumping itself.
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CHAPTER II; DUMPING AND ECONOMIC WELFARE

In order to assess the welfare implications of dumping it is 

helpful to examine first of all the welfare aspects of price 
discrimination within national boundaries and to relate such 
conclusions as may be drawn to the problem of price discrimination 
within the international context. Subsequently it will be useful 

to compare the welfare effects of dumping in the conventional 

sense (where the export price is assumed to be below the home 

market price) with the opposite form of differential pricing 
generally known as reverse dumping.

Price Discrimination

The economic conditions under which price discrimination may 
occur are well known. First, the seller of the product (or service) 

whose price is being differentiated must possess monopoly power in 

the sense that the price he receives is responsive to the amount he 
sells. Secondly, the total market for the product must be separable 

into two or more sub-markets, which means both that the sub-markets 
must be identifiable and that the product in question cannot (either 

physically or economically) be transferred between them. Finally, 

the elasticity of demand for the product, measured at the level of 
output that would prevail under simple (non-discriminatory) monopoly 
must differ between the sub-markets.

Under the above conditions the profit-maximising monopolist will 

differentiate his prices so as to equate marginal revenue in each 
market. The resulting price structure will discriminate in favour 

of sub-markets with a relatively high elasticity of demand and against 

those with a relatively low elasticity. The reader is referred to the
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Appendix for the familiar diagrammatic representation of this situation.

Following Pigou, it has become conventional to distinguish between 

first degree, second degree and third degree price discrimination 

according to whether individual units of the product/service are priced 

separately, successive blocks of units are so priced or units are sold
in identifiable markets to which differentiated prices apply? Althou^i2some service industries, such as private medicine, may under certain 
circumstances approximate first-degree or perfect discrimination, real 

world situations involving discriminatory pricing are generally of the 

third degree variety and it is on this practice that attention is here 
focused, both within the domestic and dumping contexts.

The welfare implications of price discrimination (compared with 
the simple monopoly situation) must be assessed from three points of 

view, namely income distribution, the level of output and the competitive 

process itself. The distributive effects are of two kinds: firstly as 
between the monopolist and consumer and secondly as between different 

categories of consumer. As for the first, discrimination will invariably 
result in a transfer of real income from consumers as a whole to the 

monopolist, in the form of expropriated consumers' surplus, and in the 

special case of first degree or perfect discrimination this transfer 
exhausts consumers' surplus altogether. If it is assumed that the incre

mental monopoly profits accrue to individuals who are on average better 
off than the consumers from whom the profits are extracted, and if 
furthermore a more progressive income distribution is considered 

desirable, then this distributive effect of price discrimination must 
be viewed as a 'bad thing'.

The impact of discrimination on income distribution among consumers



themselves is more likely to be progressive. In general consumers 

belonging to a market where price elasticity of demand is relatively 

low will pay a higher price than under simple monopoly whereas those 
belonging to a market where elasticity is relatively high will pay 

less. Since it is reasonable to suppose that consumers' income levels 

will often be inversely correlated with elasticity of demand, this 
pricing structure will tend to favour the worse off at the expense 

of the better off. Nevertheless, the point should also be made that 

the disfavoured consumers will lose more than the benefited consumers 

gain in the sense that they will be willing to compensate the gainers 

in order to remain under the simple monopoly pricing regime.

The effect of price discrimination on the output of the mono
polistic producer must also be considered since any increase towards 

the optimum level prevailing under perfect competition represents an 

improvement in the allocation of resources while any reduction below 

the simple monopoly level accentuates the misallocation associated with 
monopoly. Under first-degree discrimination, when the demand curve

facing the monopolist becomes his marginal revenue curve, output will
3be the same as under perfect competition while under second degree

discrimination it can be shown that output will generally be above the
4simple monopoly level. However, under third degree discrimination, 

which is the general case, the outcome is indeterminate: Mrs Robinson 

has demonstrated that in such a situation discrimination may result in 
a higher or lower level of output than under simple monopoly depending 
on the precise shape of the demand curves in the separated sub-markets, 

although she also concludes that 'on the whole it is more likely that 
the introduction of price discrimination will increase output than 

that it will reduce it.'



Finally, there are two special cases of price discrimination 

which are unambiguously beneficial both to consumers (of all categories) 

and to producers. Firstly, where an increase in output due to dis

crimination is sufficiently great and marginal cost is falling sufficient-6ly rapidly, the effect may be to lower prices to all consumers; and

secondly, conditions may exist such that profitable production is possible
7only under price discrimination. In the absence of adequate empirical 

evidence it is impossible to assess the practical relevance of these 

special cases, although it is sometimes suggested that public utilities 
face demand conditions which can be exploited profitably only

gunder discriminatory pricing policies.

On the basis of the distributive and output effects taken together 
there is no justification for a blanket condemnation of price dis
crimination. Even if it is accepted that the distributive effects of 
discrimination are more likely than not to be regressive and therefore 

undesirable, this detriment may be more than outweighed by the possi

bility, and perhaps likelihood, of beneficial output effects. Accord
ingly the advocates of anti-price discrimination laws have focused 

attention on the third welfare consideration referred to above, namely 

the supposed anti-competitive effects of discriminatory pricing.

At the outset it should be stressed that price discrimination may 
be pro-competitive as well as anti-competitive. In the first place, 
price discrimination will be the normal concomitant of moves from one 
equilibrium point to another during periods of market adjustment. In 

the words of the United States Attorney-General's Report on Antitrust 

Laws;

'The constant efforts of businessmen are and outght to be 

to get into new and higher margin markets; and the constant
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effect of competition is to narrow margins in some markets 

as compared with others, for the leveling force is not felt 
with equal speed everywhere at the same time. Some amount of

discrimination in the economic sense is therefore an inevitable
9part of the business scene.'

Secondly, selective promotional price-cutting may be necessary 

to gain a market foothold; or, as the United States Task Force on 

Antitrust Policy ('Neal Report') put it, 'a new or potential entrant 

to a market may find it necessary to reduce prices below those of his 
competitors in particular cases in order to overcome the inertia of 
established trade relationships. ' ^ 0

Finally, and most importantly, price discrimination may have a 
pro-competitive role to play in eroding the cohesion of collusive 

pricing arrangements. The United States Attorney-General's Report 

commented on this aspect of discriminatory pricing in the following 

terms:
'It is equally clear that in some cases differences in price 

not related to difference in cost may promote competition.
Thus price discrimination may serve to disrupt or preclude 
any collusive or otherwise inter-dependent pricing. The 

very success of a concerted effort by a group of firms to 

raise prices above the competitive level by restricting 
output to less than the competitive level would make it 

attractive for some or all of the firms to offer better terms 
to some buyers. There is a tendency for such special bargains 

to be given more and more widely, as buyers try to play sellers 
off one against the other; and if the tendency is strong enough 

to make the special prices become the "regular" prices in the
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market more competitive.’

The Neal Report reaffirmed this view in a similar passage:- 

'In highly concentrated markets, prices may be rigid and a 
seller may hesitate to announce price reductions which would 
be met immediately by competitors thus minimising the seller's 

increase in sales. But he may be prepared to make concessions 
to make sales to particular buyers. Where such price reductions 

are sporadic and not part of a systematic pattern favouring

large purchasers, they may be the first step toward more
12general price reductions.'

Allowing that price discrimination can promote competition, the 

problem is to identify those situations where it may prove anti

competitive. For this purpose it is necessary to distinguish between 
primary line competition, that is competition between the discriminating 

monopolist and his rivals in the same line of business, and secondary 
line competition between the discriminating monopolist's customers 

(who may, for instance, be retailers) and their business rivals.

So far as injury to primary line competition is concerned the 

economic issue is not whether price discrimination may eliminate 
competitors, but whether those eliminated are less efficient than 

the discriminator himself. The exclusion of less efficient rivals 
is after all the natural, inevitable and indeed socially desirable 

consequence of unfettered competition and the role of anti-trust policy 

is properly limited to ensuring that this process is not distorted by 

unacceptable pricing policies. Accordingly price discrimination is 
objectionable as being actually or potentially injurious to primary
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line competition only if the discriminator’s lower price falls below 

cost, thereby threatening the viability of equally or more efficient 
competitors.

The practical problem, however, is to determine precisely which 
expenses are relevant for the purpose of establishing whether sales 

are being made 'below cost’. In an important contribution to a 
rapidly growing literature on this subject Professors Areeda and Turner 
have suggested that only sales below short-run marginal cost should be 

considered anti-competitive, since short-run marginal cost pricing is 
profit-maximising (or loss-minimising) during periods of excess capacity 

and therefore cannot be presumptive evidence of predatory intent, while 
similar pricing policies during periods of full capacity-utilisation 

are unlikely to have a predatory effect.'*'

As a practical matter Areeda and Turner suggest that average variable cost 

should be used as a proxy for short-run marginal cost in applying this 

test of predatory behaviour. Their approach is not without difficulties: 

in particular, it is conceivable (though perhaps in only rare instances) 

that in variable technology industries a capital intensive firm may 
have lower average variable costs than more labour intensive firms 
and yet be less efficient over the longer-run. For this and other 

reasons it has been suggested that prices which fail ’to recover full 
costs over a sustained production interval during which plant renewal

14and related expenses are incurred’ should be considered non-predatory. 
According to this view average total cost should be used as a proxy 

for long-run marginal cost in determining whether or not pricing is 
’below cost’ and therefore predatory.

While the academic debate continues, the United States courts
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appear to have adopted the Areeda-Turner test of predatory pricing.
15

For instance in Hanson v Shell Oil Company the court cited these 

authors as authority for the following observation:
'To demonstrate predation, Hanson had to show that the prices 

charged by Shell were such that Shell was foregoing present 

profits in order to create a market position in which it could 
charge enough to obtain supra-normal profits and recoup its 

present losses. This could be shown by evidence that Shell was 
selling its gasoline at below marginal cost or, because marginal 

cost is often impossible to ascertain, below average variable 

costs.'

While the attitude of the United States courts to predatory 

pricing within the domestic context is still evolving, it is neverthe
less instructive to compare the Areeda-Turner test as currently applied 
with the much more restrictive average total cost test adopted by the United 
States Trade Act of 1974 in relation to below-cost transactions in international

trade, a subject covered in Chapter VI below and in Appendix B.

It will be noted that the possible objections to selling 'below 

cost' (however defined) have very little to do with price discrimination 

per se, and nothing whatever to do with the conventional theory of 
price discrimination based on separable markets having different 

elasticities of demand. The relevance of discrimination is simply 
that it may facilitate selling below cost by enabling the discriminator 

to cut prices selectively and to incur losses on only a small fraction 
of his sales while threatening the entire business of smaller competitors 
whose operations are limited to the geographic areas in which the price

cuts are made



It should also be emphasised that predation can only be achieved 
if the predator has a ’deeper purse' than his victim, and can only be 

effective, in the sense of securing a stronger monopoly position for 

the discriminator, if factors of production are not freely mobile 

between markets. Even if there are positive adjustment costs, however, 

the discriminator who succeeds in eliminating competition may have to 
resort to 'limit pricing' (that is setting a price which is sufficiently 

low to discourage potential competitors from entering the market) rather 
than true monopoly pricing. Moreover, to the extent that the physical 

assets employed by the predator's victim are highly specific to the 

particular business, there is a danger that they may be re-employed in 

competition with the monopolist when he attempts to impose a monopolistic 
pricing regime.

Apart from the question of whether predatory price discrimination 

is^in any particular case feasible, objections have been raised in 

recent years to the idea that it is logical. In particular, modern 
students of the subject argue that monopolisation through mergers will 

always be more attractive to both parties (and therefore cheaper to the 
monopolist) than exclusion through predatory price-cutting and that the

latter practice therefore does not constitute rational monopolising16behaviour.

There remains to be considered the issue of how widespread predatory 
pricing has been in practice. Recent empirical studies suggest strongly 
that the conventional view of the predatory monopolist driving smaller 

rivals out of business through local price wars is very largely a figment 

of the popular imagination. In a classic analysis of the Standard Oil 

case of 1911 McGee has argued persuasively that Standard Oil's supposedly 

predatory behaviour in adopting discriminatory pricing policies was
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nothing more than profit-maximisation based on identifiable markets 

having different elasticities of demand, while other studies of

allegedly predatory behaviour^ although sometimes less definitive in
17

their conclusions, point in the same direction.

In summary, there can be no presumption that price discrimination 

is injurious to primary line competition: discrimination can only be 
considered clearly predatory if the lower price is below short-run 

marginal cost; the conditions for successful predatory discrimination 

(particularly the existence of market entry barriers) seldom exist; 
even when they do discrimination is likely to be an inefficient form 
of monopolisation; and, finally, these a priori objections to the 
supposed advantages of predatory behaviour are supported by recent 

detailed analyses of allegedly predatory pricing which suggest that such 

practices have been much less prevalent than generally believed.

There remains the possibility of injury to secondary line 

competition. The argument here is that a monopolistic buyer, facing 

a monopsonistic seller, may extract from the seller a concessionary 

price which is not available to other smaller buyers. The consequence 

is that the dominant buyer achieves a cost advantage over his competitors 
which is not based on superior efficiency and that, for example, large- 

scale retailers may drive out of business smaller rivals who are no less 
efficient. This particular line of argument became popular in the 

United States during the early 1930s and led to the Federal Trade
Commission's report on chain stores which provided the rationale for

1 8passage of the Robinson-Patman Act in 1936. However, the evidence 

adduced by this report did not point to the existence of very consider
able monopoly power on the part of the chain stores, the conclusion 
being that 85 per cent of the difference in selling price between chain
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and non-chain stores was attributable to the former's lower operating

costs and even this figure has been authoritatively challenged as 
19being too low.

Finally, it is necessary to consider briefly the competitive 
implications of delivered pricing systems which involve discriminatory 
freight absorption such that the quantity of transport received per 
dollar paid varies according to the location of the buyer. On the one 

hand such discrimination may encourage collusion by eliminating the 

seller's pricing discretion and promoting price rigidity while on the 
other hand it may be expected to lead to competition over a wider 

geographic area than would exist under FOB pricing. It is important 

to stress, however, that it is the systematic nature of such discrimina

tion that creates the opportunities for collusion. Accordingly such 

potentially anticompetitive effects do not affect the conclusion of
one authority that 'sporadic, unsystematic discrimination is one of the

20most powerful forces of competition in modern industrial markets.'

Taking the welfare implications of price discrimination as a whole, 

there is clearly no justification whatever for a blanket condemnation 

of the practice. It is, of course, possible to envisage circumstances 

where discriminatory pricing is associated with anticompetitive effects, 

although frequently the ground for objection is not discrimination 
itself but the practice of selling below cost. In any event the question 
for policy is whether a law can be devised which is sufficiently refined 

to penalise objectionable forms of discrimination without prohibiting 

also those practices which promote social welfare. This is a problem 

to which we revert in the following chapter. For the present this 
brief survey of the welfare effects of price discrimination within 

national boundaries provides an appropriate framework for consideration



of the problem of dumping

Dumping

Dumping is to be distinguished from price discrimination within 
national boundaries for two reasons: firstly, international trade 

creates special opportunities for discriminatory pricing and, secondly, 

the welfare implications of dumping are somewhat different in that it 

is customary to regard each nation state rather than the world as a 
whole as a single welfare unit.

It will be recalled that the three basic conditions for price 

discrimination are monopoly power, separability of markets and differing 
elasticities of demand between those markets. While few exporters 

could claim to have global monopoly power, it is sufficient for the 

purposes of international discrimination that monopoly exists in one 
national market only (which will typically be the home market).

Separation of markets is facilitated in international trade by the 

existence of heavy transport costs as well as tariff barriers which 
together will generally prevent the re-importation of goods sold at 

dumped prices. Furthermore, it is reasonable to suppose that elasticities 
of demand for the same product are more likely to differ between national 

markets than within them if for no other reason than that competition laws 

vary considerably from country to country. It is hardly necessary to add 

that dumping can only apply to tradeable goods and does not therefore 
embrace many of the services which may be the subject of price discrimina
tion within national boundaries.

The chief concern here, however, is to examine the welfare effects 
of dumping and for this purpose it is necessary to consider the matter 

first of all from the point of view of the importing country and subse



quently from the point of view of the exporting country. In doing so 

it is convenient to examine the effects of dumping on income distri

bution, output and competition although in the case of the importing 
country output effects are, of course, irrelevant.

It is often said that the problem of dumping for the importing 

country revolves round the conflict of interest between domestic 

producers and consumers generated by the redistributive effects of 

low-priced imports. In a trivial sense this is, of course, true in 

so far as any imports, dumped or undumped, may reduce the output and/or 
profitability of local manufacturers. However, this is no more an 
argument against dumping than it is against free trade.

A rather more sophisticated version of this argument has been 

advanced by Viner as an example of what he refers to as intermittent 

dumping. To illustrate this case he quotes with approval the following 
passage from William Smart.

'At any moment, a manufacturer may be put on short time,

because a good line is snatched from his fingers by a foreign

firm which wishes to get rid of its surplus. But as the dumping
is intermittent, employers do not sacrifice their fixed capital

and change their trade. They hang on, hoping that it will stop.

They go on short-time - which means waste of fixed capital,
waste of organisation, waste of labour. Similarly, workers

do not change into other trades. They put up with short-time,
hoping that it will be short. And short time is wasted time.

Our manufacturers may deserve well of the community. They may

have done all that men can do; kept profits low and prices low.
It does not seem healthy that, for no fault of theirs, they21should now and then be thrown idle.'
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The first thing to be said about this example is that it is 

completely at variance with what many commentators have understood 
to be Viner's own definition of intermittent or short-run dumping.

The distinguishing characteristic of such dumping, according to the 

interpretation accepted in the previous chapter, is that it results 

in a shift in the use of domestic resources whereas in the example 
quoted capital and labour are idled not shifted. This is no mere 

quibble since, as will be seen below, the commonly accepted objection 

to dumping hinges on the adjustment costs involved in moving domestic 

resources from one productive use to another.

Viner's purpose in citing Smart is to demonstrate that the 

benefit of periodically cheap imports to the consumer is outweighed 

by the detriment to the producer and his employees of periodically 

enforced idling. However, if the domestic producer is forced to idle 

his plant, this must mean that his shortrun marginal cost is above 

the price of the dumped imports while if we assume that the foreign 

exporter is a profit-maximiser/loss minimiser then his export price 
must be at or above his own short-run marginal cost. Accordingly, 
the domestic producer's short-run operating costs are above those of 

his foreign competitor and, so long as there is excess capacity in the 
industry^ the foreign exporter must be regarded as the more efficient 

of the two. In such a situation the argument for dumping is the same 

as the argument for free trade. The fact that the foreign exporter's 
price advantage may be only temporary and cyclical (which would be the 

case if his long-run marginal cost were higher than the domestic 
producer's) is relevant only so far as cyclical pricing generally is 
viewed as being injurious to industrial efficiency. Such arguments, 

based on the notion of ruinous (as distinct from predatory) competition 

do not often find favour in academic writings and would in any case
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apply to all cyclically priced imports, whether dumped or not, as 

well as to cyclical competition among domestic producers. The problem 

of cyclical pricing is considered in detail in Chapter VI.

If, in the above example quoted by Viner, the foreign exporter 

is not maximising profits/minimising losses but has priced his exports 
below short-run marginal cost then his behaviour may be viewed as 
predatory. However, attempted predation which (as in the example) 

takes the form of periodic price-cutting such that the domestic producer 

is encouraged to retain his plant and labour force intact is hardly 

likely to be successful and must indeed involve the would-be predator 

in recurrent and pointless losses. The objection to such behaviour 
lies not in its sinister intent but in its total irrationality, for 
which very reason it is unlikely to be encountered frequently as a 

real world problem. Even so, this may be considered an instance of 

selling below cost which should be prohibited.

The introduction of predatory behaviour leads to the more general 
question of how dumping may affect competition in the importing country. 

To begin with it should be emphasised that the procompetitive role of 

price discrimination within national boundaries applies equally to 
dumping in the international context. This role may be particularly 

important where there are collusive arrangements in the importing
country's domestic market or where a situation of natural monopoly

22prevails there. Significantly, the United States Department of Justice 
has on several occasions drawn attention to the procompetitive effects of 

dumping in pointing out the potential conflict between anti-dumping 
action and antitrust policies.

In one important respect, moreover, dumping tends to promote



competition where domestic price discrimination may endanger it. Thus 
whereas discriminatory pricing within a national market may artificially 

distort the costs of purchasers (when these are intermediate producers 

rather than consumers), thereby threatening injury to secondary line 
competition, dumping of raw materials or intermediate goods must 

necessarily benefit producers in the importing country at the expense 

of their competitors in the exporting country and possibly elsewhere.
This procompetitive aspect of dumping is clearly illustrated by the 

rapid expansion of the British sugar-using industries in the second
half of the nineteenth century based largely on dumped European beet

23sugar; the prosperity of the Dutch shipbuilding, machinery and nail

industries prior to the First World War attributable partly to dumping
24of German steel and wire; and the competitive advantages conferred on

the Welsh tin-plate industry at the turn of the century by the dumping
25of steel by the United States Steel Corporation. The important con

clusion to be drawn is that one of the main arguments advanced in 

support of laws designed to curb domestic price discrimination is 
actually reversed in the case of dumping, where differentially low 

prices in the importing country have an unambiguously beneficial 

impact on the competitive status of domestic purchasers.

So far as injury to primary line competition is concerned, the pot
entially harmful effects of dumping are broadly the same as those already 
considered in relation to price discrimination within national markets. 

Accordingly, subject again to the ambiguity as to whether short or long run 
marginal cost is the appropriate test in any particular situation, selling 
below cost must be considered objectionable because it threatens the 

existence of more efficient domestic producers and may lead to monopolisa

tion by the foreign exporter. However, selling below cost has little 

direct relation to dumping in the economic sense: it is not dependent



hh.

on discriminatory pricing while dumping may occur - and in the classic 

case of separable markets having different elasticities is liable to 

occur - without any question of selling below cost, predatory intent 
or anticompetitive effect.

The conditions that must exist before predation can be effective 

within the national context, particularly those relating to factor 
mobility, potential competition and the 'deep purse', apply equally 

to predatory dumping. Indeed, it may be suggested that potential 

competition will pose considerably more of a problem to the foreign 

predator since he cannot rely on protective external barriers (in the 

form of tariffs and transport costs) in the way that a domestic mono
polist usually can. Viner rejects this argument on the grounds, firstly, 
that international cartels represent a serious predatory threat and, 

secondly, that world markets are so segmented by tariff barriers and 

transport costs as to exclude the possibility of truly global competiti- 

tion (as exemplified by the Canadian steel market which at the time

producers). With the break-up of the great inter-war cartels and the 

'globalisation' of international trade through lower transport costs 
and reduced tariffs, the force of Viner's objections are considerably 
diminished and it may reasonably be supposed that he would have given 

much less prominence to the possibility of predatory dumping in modern 

trading conditions.

To conclude: the doubts which have been expressed recently 

regarding the essential logic and efficiency of predatory price-cutting 
as a form of monopolising behaviour must apply with even greater force 
to predatory dumping. It is hardly surprising, therefore, that clear- 

cut examples of this practice are virtually unknown in the post-war

Viner North American and British
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international trade literature, despite the wealth of material on 

dumping collected by the various anti-dumping enforcement agencies.

Thus although the theoretical objections to predatory dumping still 

stand, its practical significance must be doubted.

While many of the traditional objections to dumping appear to be 
ill-founded, at least in modern conditions of international trade, there 
remain a number of miscellaneous criticisms of the practice which must 

be briefly considered. It has been suggested, for instance, that 

temporary dumping which does not involve selling below cost, can be 

harmful to the intermediate user of the dumped goods on the grounds
that he may adapt his production methods in mistaken reliance on the

26prospect of permanently cheap imports. This reasoning may have some 

theoretical basis but it is not an argument for prohibiting dumping 

since intermediate producers will frequently benefit from the practice 
(as in the historical examples cited above) and a law enforcement agency 

is unlikely to be in any better position than the domestic producer to 
assess the prospective duration of any particular dumping situation.

A similar argument is sometimes advanced in relation to the 

consumer of the dumped imports whose tastes may adjust to the prospect 

of a permanently cheap supply of the product. A variant of this 
argument is that the price fluctuations generated by periodic dumping 
may impose a welfare loss on the risk averse consumer, a consideration 

which may also apply to the intermediate users of dumped imports.

However, in the case of consumers at least, a welfare gain is the more
probable outcome if, as seems likely, the mean price of the product is

27lower over some given period than without dumping.

So far as dumping in the form of delivered pricing systems is



concerned, the encouragement of collusive pricing is possibly less 

likely than within national markets, given the variety of sources 
of international competition. As explained in Chapter VI, the basing 

point system adopted by the European Coal and Steel coraraunity (ECSC) 
has been associated with a tendency to cartelisation, but this appears 
to be due in part to the strictness with which the High Authority 

enforces adherence to published pricing formula. On the other hand, 

the procompetitive effect of delivered pricing in extending the 

geographic area of competition applies with even greater force to 

international trade, given the possibility of geographic monopoly 
power based on transport costs. Accordingly, the policy recommendation 

of the United States Attorney General's Report on Antitrust Laws to the 

effect that sellers should be free to compete in distant markets by
absorbing transport costs, should logically be extended to price28discrimination within the international context.

Finally, in considering the impact of dumping on competition in 
the importing country, some reference should be made to promotional 
selling. Within national markets promotional price discrimination, 

where it does not threaten to destroy competition, is generally allow

able and in international trade it might be supposed that promotional 
price-cutting would play an important procompetitive role given that 

consumers may be initially resistant to foreign products. While ack
nowledging that the practical difficulty of distinguishing between 
promotional and predatory dumping is formidable, the theoretical 

argument in favour of the former practice is surely not in dispute.
Yet such is the antipathy of official enforcement agencies towards 

dumping in general that the United States Treasury justified a recent 

change in its anti-dumping procedural rules on the grounds that it 

would effectively eliminate promotional price discrimination by foreign



exporters. Furthermore, the fictitious example offered by the Treasury 

to illustrate the effect of its new procedure is one in which the foreign 

exporter, due to the unfamiliarity of his brand name, cannot obtain a 
foothold in the United States market without a price discount, despite 
the fact that he has a comparative advantage in the manufacture of the 
product. The example cited could hardly illustrate more clearly the

potential benefits of promotional dumping, and the protectionist dangers
29of over-zealous enforcement of anti-dumping laws.

The general conclusion to be drawn from the above analysis of 

the welfare implications of dumping for the importing country is that 

neither in its distributive effects (except in a trivial sense) nor in its 

competitive impact is it likely to be injurious. Indeed, the arguments 
in favour of a general condemnation of dumping are considerably weaker 
than the case against price discrimination within national boundaries. 

There are, however, two kinds of situation in which dumped imports may 

be considered injurious although one of these involves assumptions which 

are seldom accepted in domestic competition policy and neither of them, 

strictly speaking, concern price discrimination. The first of these 

situations is predatory dumping. However, as indicated above, both theory 

and evidence suggest that predatory pricing in general and predatory 
dumping in particular are rare. Furthermore it is unnecessary and 

inefficient to proceed on a broad front against dumping of all kinds 
when the target is predation, a practice which may not even involve 

discriminatory pricing. The real test of predatory intent is selling 
below cost, and although it may be difficult to establish in theory, 

let alone identify in practice, which costs are relevant for this 

purpose the fact remains that under existing national legislation 
anti-dumping enforcement agencies are already required to make such

cost calculations



The second situation relates to cyclical pricing, where a foreign 

producer prices his exports during recessionary periods at a level 
equal to short-run marginal cost while maintaining prices at a higher 

monopolistic level in the domestic market. The objection to cyclical 

pricing, in contrast to predation, involves much broader considerations 
than dumping since it presumes as a remedy the establishment of both 

national and international anti-recession cartels. Furthermore, the 
allegedly damaging consequences of cyclical dumping apply equally to 

the exports of foreign producers who are subject to vigorous competition 

in their domestic markets and who are therefore unable to dump. Although 
the case against dumping is seldom presented in this form, further 
consideration is given to the problem of cyclical pricing in Chapter VI.

Viner's conclusion regarding the impact of dumping on the importing 

country is summed up as follows: 'There is a sound case, therefore, for 

the restriction of imports of dumped commodities, not because such 
imports are cheap in price, nor because their prices are lower than

those prevailing in their home markets, but because dumping prices are
30presumptive evidence of abnormal and temporary cheapness.' The last 

proposition, together with the related observation that '... the evidence

strongly supports the conclusion that dumping is likely to be practiced
31only temporarily, or at least intermittently' appears to be somewhat 

filmsily based in that there has been no thorough empirical investigation 

of the duration of dumping. Moreover, conditions have changed since 
Viner undertook his study, and there are sound reasons to suppose that 

in the steel industry, at least, domestic oligopolistic pricing is liable 
to give rise to almost continuous dumping.

Even if it were to be accepted that dumping prices are presumptive 

evidence of temporary cheapness, it by no means follows that all dumping



should be prohibited. Temporary cheapness which reflects promotional 

selling or cyclical pricing by foreign exporters may well be beneficial 

to the importing country and in many other, and perhaps even the vast 

majority of cases, dumping is largely irrelevant. Given the practical 

impossibility of assessing the prospective duration of dumping, and 
given also the difficulties of framing a law which distinguishes 

between dumping which is beneficial or irrelevant and dumping which is 

predatory or otherwise harmful, the scope for rational anti-dumping 

policy appears to be very limited. We may, indeed, concur with Alfred 

Marshall’s observation on anti-dumping duties that 'neither experience
nor general reasoning afford any good ground for supposing that special

32taxes would be so managed as to effect their purpose well.'

Considering that the welfare case against dumping is so weak, and 
that the difficulties of distinguishing between beneficial and 

injurious dumping are so great, it is necessary to ask why governments 
throughout the industrialised world have found it necessary to introduce 

anti-dumping legislation. In Justice Holmes' words, we must try to 

discover what 'felt necessities of the time, prevalent moral and 
political theories, intuitions of public policy' have led to the 

widespread adoption of laws which do not comply with the conventional 

precepts of welfare economies.

There seem to be three interrelated explanations for this 
apparently irrational concern with dumped imports. The first and 

most obvious is that the producer interest in the importing country 

is likely to be better organised and therefore politically more effect

ive than the consumer interest. This is borne out by the influence of 
business groups in promoting national anti-dumping legislation and by



the relative inactivity of consumer groups so far as monitoring anti-
33dumping policy is concerned. It is perhaps significant, too, that at 

the international level where the conflicting interests of rival 

national producer groups tend to cancel out, there is much greater 

emphasis on controlling anti-dumping action, as reflected in the GATT 
rules and particularly the Anti-dumping Code. Nevertheless, in some 
areas at least there appears to be a reciprocal producer interest in 

anti-dumping action where, as for instance in the steel industry, 

national producers have succeeded in establishing a monopolistic or 

oligopolistic pricing regime within their domestic markets and wish to 
protect themselves from allegedly 'ruinous' competition from abroad. 
This aspect of anti-dumping policy is considered further in Chapter VI.

The second explanation for the prevalence of anti-dumping measures 

is that governments have tended to regard such legislation as a con

cession to protectionist forces which may obviate the need for pro-
34tectionist action on a broader front. Both the Canadian Act of 1904

35and the British Act of 1921 appear to have been viewed by the govern

ments concerned as a means of suppressing demands for higher protective 
tariffs and the United States Administration has also from time to time 

pointed to the close connection between anti-dumping policy and its
36ability to maintain political support for a liberal trading policy.

As another student of the dumping problem has observed '... a coalition 

of interests in support of liberal trade can really only be maintained 
on a basis of what can be shown to be "fair and beneficial",' so that 

governments, particularly during recessionary periods, are inclined

to apply anti-dumping duties in order to demonstrate the "fairness"
37of their liberal trade position.'

Equity, is indeed the third explanation for anti-dumping action



The idea of fairness is, perhaps, more easily applied to laws aimed at 

curbing price discrimination within national markets, where the most 

obvious inequity is between the consumers (or intermediate producers) 

who pay different amounts for an identical product. Professor Corwin 
Edwards has in this connection drawn a parallel between political and 
economic concepts of equality in suggesting that the Robinson-Patman

Act should be viewed as an application in the economic sphere of the
38

political idea of discrimination and unequal treatment. Frederick 
Rowe, in his analysis of the legislative history of the Robinson-Patman 

Act, rejects such an interpretation but himself cites passages from the 
legislative documentation of the Act which tend to support Professor 

Edwarctfs proposition. For instance, the House Judiciary Committee 

reported that 'the purpose of this proposed legislation is to restore, 
so far as possible, equality of opportunity in business by strengthening

antitrust laws and by protecting trade and commerce against unfair
39trade practices...' (italics added). It may therefore be argued that the 

ideal of equality of opportunity lies at the root of anti-price discrimina

tion laws in the domestic market.

Similar concepts are not so readily applied to the problem of 

dumping. There is nothing inequitable, from the importing country's 
point of view, about domestic consumers (or intermediate producers) 
having to pay less for a product than their foreign counterparts. 
Furthermore, the inequity of monopolistic profits exists only in 
relation to the foreign exporters' home market and the effect of anti
dumping action is merely to extend that monopolistic pricing to the 

importing country. Accordingly if there is something inequitable about 

dumping it must concern the relationship of the domestic producer and 

the foreign exporter.

51.
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The essential idea of unfairness so far as domestic producers are concerned 
which is encountered again and again in the anti-dumping literature, is 
that dumping represents 'subsidised competition'. More specifically, the 
argument is that the supernormal profits which the foreign exporter obtains 
on sales in his domestic market are used to finance sub-normal profits or 
even losses (in the case of predation) in his export markets. The alleged 
consequence of this subsidised competition is that efficiency criteria 
are displaced by monopoly power and the unspoken rules of the business game, 
which equate merit with efficiency and efficiency with reward, are broken.

The subsidisation argument must be viewed in relation to three types 
of dumping situation. First, where predation is involved and export 
sales are made at a loss, in the sense that price is below short-run 
marginal cost, there must be a subsidy from some source although this 
may be in the form of accumulated reserves or external financing rather than 
home market sales. As Richard Posner has said of predatory pricing within the 
domestic context:

"What the predatory seller may be doing in another market is 
irrelevant. True, the higher price in the other market may 
generate profits that the predator could use to finance its 
below-cost selling. But the possession of funds does not 
dictate the use to which they will be put. Unless below- 
cost selling is a profitable activity, the monopolist will 
not expend funds in its pursuit; and if it is a profitable 
activity, he should have no difficulty in raising funds to 
pursue it. "^0

Secondly, where the export price is at or above short-run marginal cost 
but below long-run marginal cost there must again be a subsidy if the fixed 
assets of the business are not to be run down; however, such subsidy may 
well be inter-temporal in that losses incurred during recessionary periods are 
compensated by high profit margins during cyclical upturns. Furthermore, 
there is no subsidy in this case where the industry concerned is having to 
adjust to secular surplus capacity so that the economic value of the fixed 
assets falls below their book value.

Finally, exports may be sold at prices which are at or above long-run 
marginal cost but below long-run average cost. Here there need be no financial 
subsidy since the exports are not, except in a very loose sense, being sold at 
a 'loss'. However, in this case a monopolistic domestic market may be a 
prerequisite for exporting where the export price is below the exporters' 
long-run minimum average cost and the industry is subject to economies of 
scale. If the reduction in average costs from scale economies increases 
profits my more than the 'losses' on export sales it will then pay to 
serve both markets as a discriminating monopolist.^ In this situation the



monopolistic home market may be said to facilitate (though not strictly to

subsidise) dumping. The problem with describing such dumping as unfair, however,

is that precisely the same objection can be made to the non-discriminating

monopolist whose domestic market enables him to export goods at a price which
42is below average cost. Furthermore, dumping of this kind cannot be presumed 

to be temporary since it reflects profit-maximising behaviour and does not 
involve actual losses; accordingly the 'fairness' argument is here in 

conflict with considerations of economic welfare.

In summary, familiar complaints about the unfairness of dumping are 

frequently misconceived. Nevertheless, there is ample reason to believe 
that the prevalence of such views has played a major role in formulating 
anti-dumping policy. Indeed, the many references to fairness in national 

anti-dumping laws as well as in the reports of dumping investigations, suggest 
that both legislators and anti-dumping enforcement agencies view the concept 
of fairness as central to the dumping problem.

There is one further consideration which may encourage governments to 

take anti-dumping action and which may be particularly relevant at the present 
time. To the extent that economic adjustment mechanisms, either with respect 
to domestic demand or the balance of payments, are sticky the costs of 

adapting to a rise in imports will be greater and resources will remain 

unemployed for a longer period than would normally be the case. Never
theless, under such circumstances the argument against dumping, except 
where it is clearly predatory, is no stronger or weaker than the argument 
against free trade. Moreover, allowing that under conditions of widespread un

employment a protectionist safety valve may be politically necessary, anti
dumping laws with their focus on relative prices are ill-suited to such a purpose.

GATT Article XIX together with national implementing legislation, is specifically 

designed to deal with the problem of politically intolerable import pressures and 
it would be both dangerous and unnecessary to by-pass these established 
procedures.

We have considered above the economic rationale for anti-dumping



action by the importing country as well as the 'felt needs' which have 

induced governments to introduce anti-dumping legislation. It remains 

to examine briefly the economic effects of dumping from the exporting 

country's point of view.

It must be presumed that the monopolist who dumps benefits from 
doing so, although in the case of promotional and predatory dumping 

there is an element of risk in that the ultimate benefits on which the 
loss-making export sales are premised may not materialise. Given the 

advantages of dumping to the exporter, it is necessary to examine the 

effect of dumping on the consumer and the question here is whether the 

home market price will be higher or lower than in the absence of dumping.

If the alternative to dumping is a no-trade situation, then it 
can be shown that the home market price will be lower in the absence

of dumping where the producer's marginal cost is rising, and higher in
43

the absence of dumping where his marginal cost is falling. However, 

it can also be demonstrated that even where dumping leads to a higher 

home market price (due to rising marginal cost), the benefits to the
producing industry, including factor rents, will exceed the losses to

44consumers. It should be emphasised, however, that these conclusions 

apply only to situations where goods have been deliberately dumped, 
that is produced in order to be dumped, rather than sold as surplus 

stock. In the latter case dumping must always result in a higher home 
market price than would prevail in a no-trade situation.

The more relevant comparison, however, is not between dumping 

and a closed economy situation but between dumping and simple monopoly. 
Mrs Robinson has shown that judged on this basis dumping may result in



a higher or lower home market price depending on whether total output 

increases or declines and on whether marginal cost is rising or falling. 

However she concludes that the slope of the demand curve in export 

markets will commonly be such as to result in an increase in output 
under discriminating (as compared with simple) monopoly and that 'there 

are likely to be many cases in which "dumping" of a commodity ... is

likely to reduce its home price, provided that marginal costs are
45

falling with increases of output.'

In other situations the ability to discriminate may be necessary 
not merely for export but for producing at all, in which case the

46welfare effects on the exporting country must be considered favourable.

Where the dumped commodities are raw materials or producer goods 
the purchaser in the home market is placed at a competitive disadvantage 

vis a vis foreign producers who are able to buy at the dumped price. In 

such a situation the discriminating monopolist may offer a rebate to 

home market purchasers who are manufacturing for export, as where German
iron and steel-using industries were compensated by the steel cartels

47for the high home price of iron and steel in the inter-war period. Con

cessions of this kind represent an extended form of price discrimination: 
it pays the monopolist to fix a lower price for those of its products 

which are destined ultimately for export markets where demand elastici

ties are higher than in the home market.

The main objection to dumping from the exporting country's point 
of view is that it originates in and therefore signifies the existence 

of monopoly power in the home market. Consumers may take exception to 
the fact that they are being charged higher (monopolistic) prices in 

comparison with buyers in foreign markets and it was with this con

55.
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sideration in mind that the United States Industrial Commission 

proposed at the beginning of this century that import duties should

be remitted on goods of a kind exported by American producers at dumped
48prices. This proposal was never implemented but it is a question for 

consideration whether dumping is not more efficiently dealt with by 
lowering tariffs in the exporting country, than by introducing anti

dumping duties in the importing country. Such an approach conforms 
to the global welfare ideal in attempting to equalise home market and 

export prices by aligning the higher price on the lower rather than 
vice versa.

The opposite approach may, however, be adopted by the exporting 

country. Where the differentially low export price arises from com
petition among producers within the home economy it will be advantageous 

to cartelise the export activities of these producers in order to 

exploit their collective monopoly power in foreign markets and thereby 

secure an improvement in the exporting country's terms of trade. There 
are indeed numerous examples of governments intervening with a view to 

monopolising the export sector in this way and as we shall see in the 

following Chapter, most countries permit their producers to form 

national export cartels for this purpose. In such situations dumping 
may be eliminated by raising the export price to the (monopolistic)
home market level, thereby benefiting the exporting country at the

49expense of the importing country.

Where competitive conditions prevail in the home market, the 
establishment of export cartels may lead to reverse dumping, in the 

sense that exports are sold at differentially high prices. From the 

point of view of the exporting country this situation represents the 
best of both worlds in that monopoly pricing is confined to the export



sector, the terms of trade are improved and domestic consumers enjoy 

the benefits of low home market prices. From the importing country's 

point of view, however, reverse dumping of this kind is unambiguously 

harmful since domestic consumers (or intermediate producers, where the 
imports are of raw materials or producer goods) become the victims of 

the exporting country's monopoly power. In considering the national 
legislation relating to price discrimination in international trade 

we shall see that one of the most paradoxical aspects of the whole 
dumping issue is that whereas importing countries generally view with 
extreme disfavour foreign monopolistic practices leading to differentially 

low import prices, they are inclined to countenance such practices when 

they result in differentially high import prices. The perversity of a 

commercial policy which turns on its head one of the most obvious 

precepts of welfare economics is a recurring theme of this study.

Before moving on to a more concrete discussion of legislation in 

this field sane reference should be made to dumping which takes the 

form of price discrimination between foreign export markets. The 

same welfare considerations apply but it is interesting to note that 
governments have not on the whole been concerned with this type of 

practice except so far as it gives rise to discrimination between the 

exporting country and one or other importing country. Significantly, 

an explanatory note to Article XVII of GATT, which deals with state 
trading, provides that 'charging by a state enterprise of different 
prices for its sales of a product in different markets is not precluded 
by the provisions of this Article, provided that such different prices 
are charged for commercial reasons, to meet conditions of supply and 

demand in export markets.' Furthermore, a high-level GATT report, in 
considering the question of differential export prices, has observed 

that it is ... 'normal and reasonable for different prices to be

57.



charged in different markets. ' 50 It is difficult to see why this 

conclusion should not apply equally to differential pricing as between 
the home market and the export sector.

Conclusion

Price discrimination within national boundaries, when assessed 
in terras of its distributive, output and competitive effects, has 

ambiguous welfare implications. Dumping, on the other hand, is 

generally beneficial to the importing country in that its distributive 
effects are favourable and its impact on the domestic economy is, 

except in the case of predatory discrimination, procompetitive. On 
the other hand monopolisation of the export sector, which may lead 
either to uniform monopolistic pricing or to reverse dumping, is 

unambiguously injurious to the importing country. Sadly, these welfare 

conclusions are not reflected in laws relating to domestic and inter

national price discrimination, as will be seen in the legislative survey

that follows
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CHAPTER III: PRICE DISCRIMINATION AND THE LAW

Both legislative history and enforcement practice suggest that domestic 
price discrimination laws tend to be directed mainly at secondary line or 
buyer level injury. On the other hand dumping at buyer level can only benefit
the importing country's domestic industry which is thereby given the opportunity

thoseof purchasing its inputs at prices below/prevailing in the exporting country.
At the same time recent criticisms of domestic price discrimination laws so far 
as they affect primary line competition (at the sellers' level) apply with even 
greater force to anti-dumping legislation.

The Robinson Patman Act

The United States has been more concerned with the allegedly injurious 
effects of discriminatory pricing than any other country. State legislatures 
passed a succession of 'anti-discrimination' statutes at the beginning of this 
century and by 1915 twenty three states possessed laws prohibiting local 
discrimination.'*' In 1914 Congress, activated by the belief that predatory 
pricing practices were widespread, enacted section 2 of the Clayton Act which 
outlawed price discrimination where the effect might be to 'substantially lessen 
competition or tend to create a monopoly in any line of commerce'. Section 2 
was concerned mainly with injury to primary-line competition (discrimination 
which injured competition at the supplier's level) and because of this, as well 
as a number of deficiencies which made enforcement extremely difficult, the anti- 
discrimination provisions were replaced in 1936 by the Robinson-Patman Act. 
Section 1 of this Act, more commonly known as section 2(a) of the Clayton Act 
as amended, reads as follows:

'That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly, 
to discriminate in price between different purchasers of 
commodities of like grade and quality, where either or any 
of the purchasers involved in such discrimination are in 
commerce, where such commodities are sold for use, consumption, 
or resale ... and where the effect of such discrimination may be 
substantially to lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with 
customers of either of them.'
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Price discrimination is not, therefore, unlawful per se but must be 

shown by the Federal Trade Commission (FTC) to have the specified anti

competitive effect. In addition, there are three statutory defences to 

the charge of anti-competitive discrimination: firstly, price differ

entiation which reflects cost differences is allowable (the ’cost 
justification' defence) ; secondly, a seller may lower his price 
selectively to meet the equally low price of a competitor (the 'meeting 

competition' defence); and finally, there is a clause exempting price 

changes 'in response to changing conditions affecting the market for or 

the marketability of the goods concerned' as might apply, for instance, 
to perishable goods, seasonal goods and distress sales.

Section 3 of the Robinson-Patman Act is a criminal provision making 
it an offence punishable by fines or imprisonment to be a party to 
discriminatory transactions, or to engage in local price-cutting or sell 

goods at 'unreasonably low prices for the purpose of destroying competi

tion or eliminating a competitor.' This last instance of predatory 

behaviour need not be accompanied by discriminatory pricing.

The Robinson-Patman Act is ostensibly aimed at both primary line and 
secondary line injury, that is injury to competition at the buyer's as 
well as at the seller's level. However, it will be argued here that the 

main intention of those who framed the legislation was to protect 

competition at the buyer level; that as far as primary lire competition 
is concerned both the FTC and the courts have tended until recently to apply a 
stringent injury standard; and that proposals for reform or replacement of

the Robinson-Patman Act have tended to narrow still further the concept 

of primary line injury. These conditions have a direct bearing on the 

objectives of and the injury standard currently applied under national 
and international anti-dumping legislation.
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The legislative history of the Robinson-Patman Act leaves little

doubt that its passage was due largely to the efforts of small retailers
2to curb the rapid expansion of chain stores. Prior to the Act a number 

of states had imposed punitive taxes on the operation of multi-plant 

retail establishments while the Codes of Fair Competition authorised by 

the National Industry Recovery Act of 1933 also penalised chain stores 
by, inter alia, limiting them to ordinary retailers’ discounts. Further 
momentum was given to the attack on chain stores by publication in 1935 
of an FTC investigation which attributed a significant proportion of the 

latter's price advantage over small retailers to price discrimination by 
their suppliers. Two weeks after the National Industrial Recovery Act 

was declared unconstitutional by the Supreme Court Representative Patman 

introduced his bill with the argument that '... we must either turn the 
food in groceries' business of this country ... over to a few corporate 

chains, or we have got to pass laws that will give the ptople who built

this country in time of peace and who saved it in time of war, an
3opportunity to exist...' During the legislative hearings the bill was

opposed by all outside the food industry with the exception of the 

retail druggists but, as Representative Emanuel Celler stated in a 
critical minority report, 'unfortunately, housewives and the consumer

generally are not organised. Their voice is not articulate. But retail
4

grocers ... have banded together and have raised a lot of commotion. . . 1

There can indeed be little disagreement with Professor Edwards' 
conclusion that the Robinson-Patman Act '... expressed, not a concern to

preserve free markets, but rather a concern to assure the survival of
5small business.' It would therefore be entirely inappropriate to regard 

the Act as a model to be applied to price discrimination in international 
trade; its main focus is on secondary line injury (which is irrelevant 

to the dumping problem) and its essential purpose is to curb competition



rather than protect it. Nevertheless, the attitude of the courts and 

the FTC in enforcing the Act, as well as recent proposals for legislative 

reform, do offer some interesting comparisons between anti-discriminatory 
action in the domestic and international fields.

In applying the Robinson-Patman Act to secondary line injury 

situations the courts have tended to follow the protectionist and 

anti-competitive objectives of the legislators. In the leading Morton 

Salt case^ the Supreme Court held that 'a reasonable possibility' of 

injury to competition could be inferred simply from the fact that the 

victimised store merchant had to pay substantially more than his 
competitors and that this potential injury met the requirements of the 

Act. There was no attempt to assess whether or not there was likely to 
be injury to the competitive process itself and accordingly the case has 

been construed as applying an injury standard which protects not 

competition but competitors.

In primary line cases, however, a more stringent injury standard 

has until recently been applied. In its Geographical Pricing Memorandum 
of 1948 the FTC drew a distinction between competitive effects at the 

primary and secondary levels and interpreted the law as requiring that 

the probable injury to competitors of the seller be patent, severe and 

sustained.^ Subsequently, in the Anheuser-Busch case, the Court of 
Appeals held that:

'Section 2(a) ... must be read in conformity with the public
policy of preserving competition ... it is not concerned with

the mere shift of business between competitors. It is
concerned with substantial impairment of the rigor of health
of the contest for business, regardless of which competitor

.8wins or loses.'

66.



6 7.

More recently, the Chairman of the FTC elaborated on the primary line 

injury requirement in a case involving local price cutting by the new
Qentrant to a market. He stated that this requirement would be met if 

(a) there was trade diversion to the discriminator and /or diminishing 

profits to the competitors plus (b) actual or potential elimination of 

some competitors leading to increased concentration of sellers. He also 
proposed that in assessing the likelihood of elimination of competitors 

consideration should be given to, inter alia, the relative size of the 

new entrant and local firms, the duration of discrimination and the 

severity of the new entrant's price cut. Although such a test avoids 

the language of intent it comes close to requiring predatory behaviour.

Until 1967 the decisions of the FTC and the courts were indeed
broadly consistent with a primary line injury standard based on predatory
t L 10behaviour, notwithstanding criticisms that this standard was often 
wrongly applied. However, in that year the Supreme Court, in the now 

notorious Utah Pie case, held that predatory behaviour was not a pre
requisite for a finding of primary line injury and on the facts of the 

case it appears that the test applied was that of injury to competitors 
rather than to competition, thereby aligning the primary line injury
standard with that laid down in Morton Salt for secondary line injury
, , 1 1  situations.

The Neal Report subsequently proposed that in cases involving 

primary line injury only, the test should be whether'the consideration 
exacted ... is less than the reasonably anticipated long-run average cost 

... and the discrimimtion imminently threatens to eliminate ... one or 

more competitors whose survival is significant to the maintenance of 
competition in that area', the stated purpose of this reform being to 

prevent the courts from focusing on a narrow 'diversion of business'
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injury standard as exemplified in Utah Pie and to consider instead the
12broader implications for competition within the industry. Furthermore, 

the Report suggested that in assessing prospective injury account should 
be taken of potential competition within the industry as indicated by
'... the ease with which new competitors may enter.' 13

The Neal Report formed the basis of a number of proposals to modify 

the Robinson-Patman Act. In 1975 the Ford Administration took the view 

that the Act as it stood was 'discouraging both large and small firms 
from cutting prices' and making it difficult 'for them to expand into 

new markets and to pass on to customers the cost savings on large orders'. 

Accordingly the United States Department of Justice proposed that in 

default of repeal of the statute (its favoured solution) the primary line 

problem should be approached by an attack on predatory rather than 

discriminatory pricing practices and that it should be unlawful for a 

seller of a commodity '... knowingly to sell on a sustained basis /defined 

as more than 60 days within a single year7 such commodity at a price

below the reasonably anticipated average direct operating expense incurred
15

in supplying the commodity'. This concept of cost was further defined 
in such a way as to approximate the average variable cost criterion 

proposed by Areeda and Turner (see p.Jlf above) in relation to predatory 
pricing.^0 Under the Department of Justice proposal it would be a defence 

if an otherwise unlawful price was charged by a new entrant (defined as 

having less than 10 per cent of relevant market share) or if it did not 
clearly threaten the elimination from a line of commerce of a competitor.

14

Congressional opposition to reform focused on the House Small Business 
Committee which defended the unreformed Robinson-Patman Act as the 'Magna 

Carta' of small business; and, as in 1936, the commotion raised by retail 

grocers proved to be more than a match for the consumer interest. Never
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theless, the proposals both of the Neal Report and the Department of 

Justice are of direct relevance to the dumping problem: they represent 

an attempt to identify the real issues involved in discriminatory pricing 
practices and the economic logic underlying their approach to primary line 
injury is equally applicable to pricing practices in international trade.

EEC Competition Policy

EEC Competition policy is based on Articles 85 and 86 of the Treaty 

of Rome. Article 85(1) prohibits, subject to the exemption provisions of 

Article 85(3), collusive practices between undertakings 'which may affect 
trade between Member States and which have as their object or effect the 
prevention, restriction or distortion of competition within the Common 

Market'. Among examples of such prohibited practices Article 85(1)(d) 
specifies those which 'apply dissimilar conditions to equivalent trans

actions with other trading parties, thereby placing them at a competitive 

disadvantage'. Article 86 is concerned not with collusion but with 

abuses by undertakings in a 'dominant position' which may affect trade 
between member states, there being no reference here to anti-competitive 

objects or effects. Examples of such abuse include 'directly or indirectly 

imposing unfair purchase or selling prices or other unfair trading 
conditions' (Article 86(a)) as well as applying dissimilar conditions to 
equivalent transactions (Article 86(c))as under Article 85.

There have been a number of cases involving collective price 

discrimination under Article 85 but in nearly all these the objection 
appears to have been based on the collusive prevention of parallel imports 

rather than on discriminatory pricing per se. In Pittsburgh Corning Europe^ 
for instance, the EEC Commission's complaint was not that a higher 

price was charged on glass sales to Germany than elsewhere but that the 
pricing agreements between Pittsburgh Corning Europe and its distributors
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in Belgium and Holland effectively prevented arbitrage between high and
18low price countries. Similarly, in Kodak, the segmentation of markets 

was achieved by an arrangement between Kodak and its European sales

subsidiaries under which each subsidiary charged the price prevailing
19in the member state of the buyer. In Grundig price differentiation

between France and other member states was made possible, firstly, by
undertakings from Grundig dealers not to sell outside their respective
territories and, secondly, by Grundig's French franchisees having exclusive

rights to import or sell in France goods bearing Grundig's international
trade mark: both the Commission and the European Court determined that

these arrangements aimed at separating markets (rather than price

discrimination itself) were objectionable and in breach of Article 85.

Similarly, the Commission's decisions in three recent cases involving ^
20 21 and Kawasakiprice discrimination under Article 85, Distillers, BMW Belgium ,/were 

based on the view that the pricing arrangements amounted to an export ban.

In its Second Report on Competition Policy the Commission confirmed 

that its real target under Article 85 was the artificial separation of 

markets and not profit-maximising price discrimination based on existing 
market separation:

'Within the context of Article 85, there can be no objection in 

principle to producers pursuing independent specific supply 

policies for each EEC member country and adapting their pricing 

systems to the market and competitive conditions peculiar to each 
country. But they cannot be allowed to ensure for themselves 

through direct or indirect curtailment of the intermediaries' 
operations, entailing market fragmentation, scope for pursuing

sales and pricing policies differing appreciably according to
23

the part of the market in which they are implemented.'
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The Commission's approach to price discrimination under the article

86 provisions relating to abuse of dominant position is evidently more
24severe. In Gema the Commission decided that the imposition of a higher 

fee on imports of records than on German manufacturers was unreasonable
in that it placed importers at a competitive disadvantage. In General

25Motors Continental the Commission held that discriminatory inspection 
charges on motor vehicles were objectionable not, it would seem, on the 
grounds of any specific anti-competitive effects but because such pricing 

practices were unfair. The European Courf^ overruled the Commission on 

appeal but during the hearing the Advocat-General took the view that since 
any abuse of dominant position necessarily involves a further restriction 
on competition, there is no requirement to identify any anti-competitive 

effects in prosecutions under Article 86 (the main provision of which in 
any event makes no reference to competitive effects). He went on to say 

that where, as in this case, the issue was one of fairness, '... it is 

entirely unnecessary to consider whether the actual object or effect of
the applicant's activities was to affect competition within the Common

27Market adversely.'

9 ftIn United Brands the Commission objected both to measures aimed 

at segmenting the market for bananas within the EEC (in the form of 

restrictions on sales of green bananas by United Brands' distributors) 
and to profit-maximising price discrimination as reflected in United 

Brands' admitted practice of charging 'what the market would bear' in each 

market. The Commission held that United Brands had abused its dominant 
position both by (a) applying dissimilar conditions to equivalent 

transactions with other trading parties, thereby placing them at a 
competitive disadvantage; and (b) charging unfair prices since its 

discriminatory pricing policy did not reflect differences in cost.



Subsequently the European Court Upheld the first determination but 
not the second; however its reason for rejecting the finding of unfairness 

was that the Commission had failed to undertake the necessary cost calcula

tions. In its Fifth Report on Competition Policy the Commission throws 

some further light on its attitude to price discrimination in the United 
Brands case, arguing that for a dominant firm systematically to
charge the highest price it could get, entailing substantial price

differences, was not an objective justification for discriminatory price,
30particularly if the firm used its dominance to keep markets separated.'

A comparison between the EEC Commission's approach to price 

discrimination under Articles 85 and 85 of the Treaty of Rome, and the 
United States approach under the Robinson-Patman Act, suggests the 
following differences: firstly, under Article 86 the EEC Commission is 
concerned primarily with 'fairness' which may or may not involve explicitly 

anti-competitive effects (and which explains why under the EEC rules price 

discrimination between final consumers of a product may be unlawful, 
whereas the Robinson Patman Act is directed at injury to business);

it follows that discriminatory pricing under Article 86 may always be 

considered objectionable so long as it affects trade between member states, 

although such a 'per se' interpretation has not been formally laid down; 

and finally, the Commission's infrequent findings of anti-competitive 
effects have always been in relation to secondary line competition; the 
abusive discrimination exemplified in Articles 85(i)(d) and Article 86(c) 
can indeed only apply to secondary line competition but it seems probable 

that primary line injury resulting from predatory price discrimination 
could f°r instance be protected under the unfairness provision of Article 

86(a).
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From the above it seems reasonable to conclude that EEC policy 

towards price discrimination is still at a very early stage of 

development and that an underlying economic rationale for such decisions 

as have been taken is still lacking. Nevertheless, the apparent tendency 

to associate non-cost-justified discrimination with unfairness suggests 

that in relation to dominant firms Article 86 may provide the basis for an 

intra-Community anti-dumping law for which there is no formal provision 
under the Treaty of Rome (see p.138 below). Applied in this way the rules 
would differ from other anti-dumping legislation and the GATT Code in 

that enforcement would not depend on a finding of injury.

United Kingdom

Formally, EEC competition law applies to the United Kingdom only 

where trade between member states is affected. This restriction has been 

eroded in recent years both by the Commission and by the European Court^ 

but the concern here is with the residual area in which United Kingdom 

rules apply.

United Kingdom law is silent on the question of price discrimination 

and it has been left to the Monopolies Commission to make its own recommenda
tions in respect of discriminatory pricing arising out of monopoly cases

32referred to it. The result has been a lack of consistency and coherent 

economic logic which makes it difficult to elicit from the Commission's 
reports any principles capable of general application. At the primary
line level the Commission condemned local price-cutting by British Oxygen

33Company aimed at eliminating a competitor, although BOC was acknowledged 

to be the more efficient producer and there was apparently no consideration 

of whether the lower price charged was in any sense below cost. On the 

other hand where Joseph Lucas' own board minutes explained that 'the loss 

on coils was due to the low selling prices agreed as a policy in order



to keep Delco-Remy out of the field*, the Commission held that Lucas
34had not abused its position as a dominant supplier. In this case,

too, the Commission suggested that it might be extremely difficult
to distinguish in practice between procompetitive and anticompetitive
discriminatory pricing^ although in several recent cases discrimination 
has been upheld as procompetitive.

In other rulings, profit maximising price discrimination was

condemned as perpetuating market dominance where it involved * two-
36tier' pricing between original equipment and replacement markets;

British Oxygen's practice of discriminating against its smaller
37customers was criticised as being unfair (rather than anticompetitive); 

and in another case it was accepted that the price the customer
pays must depend to some degree upon his bargaining power and competition

.38from other suppliers ...

At the buyer's level the Monopolies Commission, like the 
European Commission, has generally been concerned with fairness rather 
than injury to competition. However, the whole area of retail buying 

power is currently under investigation by the Monopolies Commission and 
it may be that a new approach to secondary line competitive injury will 

emerge from this study.

Canada

Canada's price discrimination law is incorporated in section 34 of 
the Combined Investigation Act and was adopted in 1935 following 

publication of the Royal Commission on Price Spreads which concluded 

that mail order houses and department stores took unfair advantage of 
small suppliers. Subsection 34(1)(a) is concerned exclusively with 

secondary line injury; subsection 34(1)(b) prohibits geographical price 
discrimination 'having the effect or tendency of substantially lessening



competition or eliminating a competitor ... or designed to have such 

effect'; and subsection 34(l)(c) prohibits sales at 'unreasonably low 

prices' with similar design or effect.

These provisions have never been enforced, partly because subsection 

34(1)(a) provides a loophole by exempting quantity discounts whether or 
not they are cost justified. However, in 1977 the Trudeau Government 

proposed to reformulate the price discrimination law as part of a second 

stage revision of competition policy^0 in the light of recommendations 
received from an independent Advisory Committee. This Committee had 
emphasised the potentially procompetitive effects of price discrimination 
within the context of a highly concentrated industrial structure and 
recommended that the criminal provisions of subsection 34(1)(a) be 
repealed, that a civil tribunal (Competition Board) be empowered to deal 

with price discrimination based on the abuse of monopoly power, and that 

this tribunal be authorised also to prohibit sales at prices below

•reasonably anticipated long-run average costs of production and
. 41distribution.'

Trudeau
In the event the/Government's revised stage II Bill (Bill C-13) 

proposed only some slight amendment to subsection 34(1)(a) together with 

a civil review procedure dealing with secondary line cases involving 

sales of unlike quantity. The wording of subsection 34(1)(b) is 
unchanged while in subsection 34(1)(c) 'abnormally low' replaces 
'unreasonably low' prices which must now be 'designed' to have the 

undesired effects.

So far as primary line injury is concerned, then, the position 

remains as it was: any local price cutting which has the tendency to 

eliminate a competitor is prohibited. Although this requirement is some-

75.
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what more exacting than a ’diversion of business' injury criterion it 

nevertheless falls well short of a true competition standard since the 
rival threatened with elimination may be insignificant in terms of local 
competition.

Australia

In 1974 Australia adopted a new Trade Practices Act which 
incorporated a section (S49) dealing with price discrimination modelled 

on the United States Robinson-Patman Act. However, a number of adjust

ments to the wording of the United States Act were made to take into 

account some of the reforms proposed by the Neal Report. Firstly, the 
Australian Act refers to 'substantially lessening competition' rather 
than 'injury to competitors', thereby ensuring that the courts apply an 

anticompetitive rather than a 'diversion of business' injury standard. 
Secondly, price discrimination is lawful unless it is 'of such a 
magnitude or is of such a recurring or systematic character' that it 

has or is likely to have the proscribed effect, this wording being 
apparently designed to isolate seriously injurious discrimination.
Finally, the Australian Act prohibits any price discrimination that is 

'likely' to lessen competition substantially whereas the United States
Act uses the word 'may', indicating that the Australian legislators

42intended a heavier burden of proof.

The Trade Practices Act Review Committee proposed in 1976 that 
section 49 should be repealed on the grounds that it was unpopular even 
with small businesses, restricted procompetitive price discrimination 
(particularly significant in the Australian context of highly concentrated 

business) and, on the basis of United States experience with the Robinson-
Patraan Act, could not be expected to operate in the interests of competition

43generally. However, the Trade Practices Amendment Act, 1977 made only
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very minor adjustments to this section.

Conclusions on Domestic Price Discrimination

Both legislative history and enforcement practice suggest that 
domestic price discrimination laws tend to be directed mainly at second

ary line or buyer level injury. Similar considerations do not, however, 

apply to dumping since the importing country's domestic industry can only 
benefit, in a competitive sense, by buying its inputs at prices below 
those prevailing in the exporting country.

At the primary line level, on the other hand, experience with 

domestic price discrimination laws is not so much irrelevant as unhelp

ful. This is because the underlying rationale behind primary line 

injury findings has seldom been spelt out. The injury criterion applied 
varies between a true antitrust standard at one extreme (as exemplified 
in Anheuser-Busch) and something approaching a per se prohibition at the 

other (as, for instance, suggested by the EEC Commission's interpretation 

of 'fairness' under Section 86(a) of the Treaty of Rome), with meet 

enforcement decisions relying on some variant of the diversion of 
business test adopted in Morton Salt. Nor is it at all clear what the 

law is trying to achieve in this field, although the objectives of 

national legislation appear to involve, in varying degrees, fairness, 

the promotion of small business interests, the dangers of oligopolistic 
business concentration and excessive or ruinous competition.

By far the most important development, from the point of view of 

formulating a rational anti-dumping policy, is the recent (and so far 
unsuccessful) attempt to reform the Robinson-Patman Act in line with

the authoritative proposals of the Neal Report and the Department of Justice.
The Neal Report concluded
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that any price discrimination law should apply an antitrust injury
standard, that price discrimination has an adverse effect on competition
'only in exceptional cases' and that 'a statute designed to restrict
price discrimination must therefore be narrowly drawn, so that the
important benefits of price discrimination will not be lost in an

44excessive effort to curb limited instances of harm.' The Report
accordingly focuses on predatory pricing behaviour although a requirement
of predatory intent is excluded on the ground that interpretations of

45intent are particularly perilous in this area. However, the Report's
recommended test of predatory pricing - sales below reasonably anticipated
long-run average cost having the specified anticompetitive effect - is
open to the serious objection that it may penalise legitimate commercial 

46behaviour. In contrast the United States Department of Justice, while
adopting a similar approach in proposing that the Robinson-Patman Act
be replaced by a Predatory Practices Act, has identified average variable
cost as the appropriate cost criterion and eliminated all reference to
discriminatory pricing in its formal proposals. Legislative reforms modelled
on the Neal Report have also been put forward by the Advisory Committee on

47Stage Two of Canada's new competition policy.

The identification of predatory behaviour as the proper target of 

primary line price discrimination laws is of central importance to an 
assessment of the dumping problem. On the other hand predatory (as 

distinct from preclusionary) pricing is, as we have seen, an extremely 
rare phenomenon. As a former Chief of Policy Planning at the United

States Federal Trade Commission put it: '... most cases which allegedly
. . .  . 4 8involve predatory pricing are simply examples of hard competition', and

he went on to say that 'there is an almost universal consensus among the
informed community that predatory price-cutting is not a serious problem,

49indeed that it is not a problem at all. And yet the notion persists.' 
There must therefore be some considerable doubt as to whether it is 
necessary to protect primary line competition, in either the domestic 

or international context, from even this form of anticompetitive practice.
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Anti-dumping: competition law or protectionism

In comparing anti-dumping legislation with prohibitions on price

discrimination in the domestic field, it is appropriate to begin with
an analysis of the United States approach. This is because the United
States Anti-dumping Act 1921 provided the model for Article VI of GATT

and subsequent national legislation, although as is explained in the

following chapter, the operation of the United States Act (now replaced by the 
Trade Agreements Act of 1979) has not been in conformity with the 1967 Anti
dumping Code.

The first national anti-dumping law, the Canadian Act of 1904, 
did not attempt to distinguish between injurious and non-injurious or 

between procompetitive and anticompetitive dumping. So long as they were 
of a class or kind not made or produced in Canada goods imported at 

dumping prices were automatically liable to anti-dumping duties and to 
this extent the Act operated as a per se prohibition on dumping.

The United States anti-dumping legislation introduced in 1916 as 

section 801 of the Revenue Act is at the opposite end of the competitive 

spectrum, being aimed exclusively at predatory dumping. The wording of 

the 1916 Act differs, however, from the legislative proposals put forward 
by the Neal Report and the Department of Justice in respect of the 

Robinson-Patman Act, in that it focuses on the predatory intentions of 

the importer rather than on the injurious impact of the dumping. One 
consequence of this emphasis is that the Act has until now proved un
enforceable, although attempts have been made recently to revive the 

statute under its civil remedy provisions which provide for treble damages 
for injured parties.^0

The United States Antidumping Act 1921, which has been described 

as a 'curious hybrid of traditional tariff ideas and price discrimination
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theories of antitrust law ...', fell somewhere between the Canadian 

Act of 1904 and the 1916 Revenue Act. This ambivalence led to consider

able difficulties of interpretation which is paralleled by the controversy 
over the appropriate role of the Robinson-Patman Act. These difficulties

have been reflected in a vigorous debate between those who see the
anti-dumping policyessential purpose of / as the protection of competition and

those who view it as a restriction on one particular species of competition
(discriminatory pricing) in the interests of domestic competitors.

52Academic commentators apart, one of the foremost proponents of the view
the anti-dumping statute

that / should be interpreted as an antitrust law aimed at
protecting competition, not competitors, is the United States Department 

of Justice which has adopted the practice of submitting anti-dumping 

briefs to the hearings of the International Trade Commission (ITC) on 
the grounds that it is the executive agency responsible for advocating 
the public interest in competition.

The Department of Justice bases its interpretation on three distinct

grounds. Firstly, it argues that according to well established legal 
anti-dumping statute,

principles the / like the Robinson-Patman Act, should be

construed so far as possible in a way which does not derogate from the 
procompetitive principles underlying the antitrust provisions of the 

Sherman Act. In this context it cites with approval the statement by 
the Court of Appeals in Anheuser-Busch to the effect that 'Section 2(a)

... /of the Robinson Patman Act7 ... must be read in conformity with the

public policy of preserving competition ... it is not concerned with the
54mere shift of business between competitors.'

Secondly, the Department of Justice submits that the legislative 
history of the 1921 Act supports the application of an anti-competitive 

injury standard. For instance, the Tariff Commission's 1919 Report to

{
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Congress, which provided the basis of the 1921 Act, criticised the Canadian 

anti-dumping legislation for not taking account of whether foreign or 

domestic monopoly might be involved. Furthermore, both the House report 

on the Bill and the Bill's protagonists in the Senate indicated that the 
purpose of the new anti-dumping legislation was essentially the same as 

the 1916 Act, that is to prevent a competitor from 'selling goods for

less than cost ... for the purpose of destroying an industry in this
,55country; According to this line of argument, therefore, the objective 

of the 1921 Act was not to broaden the target of the earlier legislation 

but to increase its effectiveness by providing for civil rather than 
criminal remedies and by dispensing with the requirement of proof of 
specific intent to injure an American industry.

Finally, the Department of Justice finds support for its procom- 

petitive interpretation of the anti-dumping law in the anti-dumping 
injury determinations of the ITC. Prominent among these is the Titanium 
Dioxide determination where the ITC stated:

'It is evident that Congress did not consider sales at less 
than fair value as being malum per se: such sales are con

demned in the act only when they have an anti-competitive

effect and it is only then that such sales may be equated
56with the concept of "unfair competition".'

In Chromic Acid from Australia, furthermore, the ITC cited the Titanium 

case with approval and phrased its positive injury determination in terms 
of the anti-competitive effect on the domestic industry?'7

The Department of Justice concludes as follows:

'Section 2 of the Clayton Act of 1914 bans such /discriminatory/ 
predatory price-cutting, as do the Anti-dumping Acts of 1916 and 

1921, which were modelled after the Clayton Act provisions. Never-
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theless, it is now well-recognised that the anti-price-discrimination 

and anti-dumping statutes were not so artfully drafted as to provide 

any cut and dried solution to the problem of how to prohibit truly 

injurious price discriminations without stultifying competition and 
denying consumers the obvious benefits of lower prices. That task 
had to be accomplished by careful examination of the factual context 

of each challenged pricing action, in order to ascertain its intent 

and the likelihood that it will seriously injure the ability of 

rival firms to compete in the future.’

Whatever the merits of this approach to the dumping problem, it 
would be misleading to suggest that a similar interpretation of the law 

is reflected in the injury decisions of the ITC. On the contrary, 

the observations made in Titanium Dioxide and Chromic Acid from Australia 

are in conflict with the general run of injury determinations which express 

an unambiguously protectionist bias. Before considering the injury test 

adopted by the ITC, however, one important point of confusion, which is 
evident in much of the dumping literature, must be cleared up.

An injury standard can relate to two quite different questions: 
namely 'what degree of injury' and 'injury to what'. The competition 

standard advocated by, among others, the Department of Justice, is 

concerned with the 'injury to what' question and not specifically with 

the required degree of injury, the latter being secondary to the main 
issue of what kind of undesirable consequences the legislation is aimed at 

eliminating. A detailed consideration of the ITC's anti-dumping findings 
is deferred to Chapter V, but it is convenient here to outline its attitude 

to these two separate aspects of the injury problem.



/a formulation now modified by the inclusion of a material injury 
requirement under the Trade Agreements Act of 1979.

So far as the 'injury to what' question is concerned the 1921 Act 

merely provided that the ITC 'shall determine ... whether an industry 

in the United States is being or is likely to be injured.'/ The wording 

itself (which is in direct contrast to the anti-trust language of the 
Robinson-Patman Act) suggests strongly that a diversion of business 

injury test is intended and indeed this is the way in which the ITC has 
consistently interpreted the Act. For instance, in Chromic Acid from 

Australia, cited by the Department of Justice in support of its own pro- 

competitive interpretation, a positive injury determination was made based 
on (1 ) a significant margin of under-selling (2) resulting price depression 

in a major United States market and (3) consequential capture by the 

importer of a major share of that market. The ITC's conclusion was that 

these facts supported a finding of 'anti-competitive' effect, but there 

is no evidence that the Commissioners applied anything other than a diversion 
of business test.

Stronger support for an antitrust interpretation of the Anti-
59dumping Act might be found in Vinyl Clad Fence Fabric from Canada 

where the ITC cited with approval a Senate Finance Committee Report to 
the effect that '... the Antidumping Act does not proscribe transact!ons<£) 

which involve selling an imported product at a price which is not lower 

than that needed to make the product competitive in the United States 
market ... such so-called "technical dumping" is not anti-competitive, 
hence not unfair; it is procompetitive in effect. '^ 0 The ITC went on 
to conclude that 'the imports have not had an anticompetitive price 

advantage over the prices of articles sold by United States producers 
in the domestic market' and that such sales 'therefore do not fall within 

the ambit of discriminatory sales which might adversely affect domestic 

competition and thereby cause injury to an industry in the United States 

within the meaning of the Anti-dumping Act 1921, as amended.' This

83.



is the clearest advocacy of an injury to competition standard but it was 

applied here only to a well-established exemption rule and not to the 

substantive question of injury, nor has such a standard been followed 
in subsequent investigations.

The indicia of injury considered relevant by the ITC have recently been 

set out as follows by the Commission:^

(1) Price depression of the impacted competitive products
(2) Price supression - e.g. although domestic production 

costs have increased competition from less-than-fair- 

value imports precludes increases
(3) Market penetration by less-than-fair-value imports
(4) Documented lost sales of domestic manufacturers to the 

less-than-fair-value imports

(5) Operation of domestic production facilities at less than 
normal capacity

(6) Plant closures and unemployment

(7) Foreign capacity to produce for export
(8) Lost profits.

It appears that the ITC does not look actively for evidence of predatory 
pricing, although ’such evidence, if it exists, usually comes forth as 
a by-product of the investigative work, and doubtlessly it would

r ostrengthen the case for an affirmative determination.'

In none of the above tests is there any indication that the ITC 
is looking for evidence of injury to competition, as distinct from injury 

to domestic competitors. On the contrary, the ITC attaches particular 
importance to test (4) and 'considerable time is spent in each case in 

order to track down and verify domestic producer's claims of sale

transactions lost to them as a result of the less than fair value imports.'. 6 3



This suggests a concern with the ’mere shifts of business between comp

etitors' which was rejected by the Appeals Court in Anheuser-Busch as 

inappropriate in primary line injury cases under the Robinson-Patman Act.

A procompetitive injury test would be concerned with whether or not 
domestic manufacturers were threatened with elimination, the importance 
of potential competition as measured by the ease of entry into the industry 

and the significance of any threatened elimination to the competitive 

health of the industry. The ITC has not given serious consideration to any 

of these factors in its injury determinations, although Commissioners have 
on occasion been prepared to give some weight to monopolistic practices in

the domestic industry as proposed by the Department of Justice in its
64anti-dumping briefs. However, the prevailing attitude of the ITC is 

perhaps not unfairly summarised in the following concurring statement of 
tw° Commissioners in a recent investigation.

'The Anti-dumping Act essentially protects domestic 
competitors from international price discrimination.

It is not designed to ameliorate all the effects of unfair 

low pricing, therefore it does not require any analysis of re

straints of trade or competitive conditions in the United 
States economy.' 5̂

It is clear, then, that the United States Anti-dumping Act 1921, as 
currently applied, is concerned with protecting domestic competitors, not 
competition and that the 'injury to what' question must be answered in 

these terms. The 'what degree of injury' question is dealt with in the 
subsequent chapter but briefly, the ITC, following a period of shifting 

injury standards, appears to have settled on the view that anything 

greater than de minimus injury satisfies the requirement of the Act.
As formulated in a recent case, 'all that is required for an affirmative
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determination is that the less-than-fair-value merchandise contributed
66to more than an inconsequential injury.' This restrictive formulation 

has as explained below, raised considerable controversy in relation to 
United States obligations entered into under the 1967 Anti-dumping Code; while 

suggesting that the ITC may also find itself in conflict with the revised Code 

negotiated during the Tokyo Round.

Article VI of GATT, which has been incorporated into most national 

anti-dumping legislation, provides that anti-dumping duties may be imposed 

only if the effect of the dumping 'is such as to cause or threaten material 

injury to an established domestic industry, or is such as to retard 
materially the establishment of a domestic industry.' So far as the 'injury 
to what' question is concerned, the language of Article VI points to the 

same protectionist injury standard suggested by the United States Act of 
1921 on which the GATT anti-dumping provisions are based. This inter

pretation is supported by the more detailed requirements of Article 3 

of the Anti-dumping Code, which lists,inter alia, as examples of factors to 

be taken into account in an injury determination the following: output, sales, 
market share, profits, productivity, prices (including any price undercutting), 
return on investment, utilisation of capacity, cash flow, employment, wages, 

growth and (as a separate non-dumping cause of injury) restrictive trade 

practices.

The above list is strongly indicative of a diversion of business 
injury criterion. It may be argued that the inclusion of the margin of 
underselling is evidence of concern with predatory behaviour and that to 

this extent the injury standard is procompetitive;^  however, this parti
cular test is equally consistent with a protectionist approach. The
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inclusion of productivity is anomalous and suggests a test of competitivity 

rather than competition, but there appears to be no instance of such a 

test ever being applied. The only explicit anti-trust provision is the 

reference to restrictive trade practices which may be regarded as a con
cession to those who, like the United States Department of Justice, believe 
that anti-dumping action should not be taken where the effect may be to 
reinforce oligopolistic pricing practices in the importing country. The 

remaining indicia of injury parallel the familiar protectionist/diversion 

of business test applied in the United States by the ITC and are mani

festly in conflict with an antitrust approach to dumping.

It seems, then, that the GATT anti-dumping provisions, like the 
United States Anti-dumping Act 1921, are concerned essentially with 
injury to domestic competitors ojj the foreign exporter, although one or 

two anti-trust ideas have been thrown in to mitigate the protectionist 

thrust of the Anti-dumping Code. On the 'what degree of injury' question, 
however, the GATT approach, in

requiring 'material' injury, effectively rules out a per se prohibition of
dumping. On the other hand, the suggestion that 'through high quantitative

68
/injur^7 standards the Code at least approximates an antitrust test' 
cannot be accepted: after all, the elimination of a major section of a 
domestic industry might be entirely consistent with the preservation of 
competition but it would doubtless be viewed as prohibitively injurious 

under any injury standard which had as its objective the protection of 

domestic competitors.

In the light of what has been said about primary line injury within 

the domestic price discrimination context, it is submitted that the 

present focus of anti-dumping legislation is, from an economic welfare 
point of view, misplaced. The diversion of business test applied in



anti-dumping proceedings attacks free trade principles without offering 

any compensating advantages to domestic consumers. At the same time the 

historical origins of anti-dumping legislation, which are rooted in 
allegations of predatory behaviour, have been lost in an overriding concern 
with 'the mere shift of business between competitors'. Even Jacob Viner, 

who may be considered the intellectual architect of anti-dumping action, 
was forced to recognise, some thirty years after publication of his classic 

work on dumping, that the United States Act of 1921 might serve protection
ist rather than procompetitive purposes. In 1955 he told a United States 

Congressional Committee: 'Maybe it is getting into the hands now of men 
who do have ideas, and these ideas may be protectionist. If such is the 
case, what they can do with that dumping law will make the escape clause 

look like small potatoes. They can, if they wish, raise the effective

tariff barriers more than all the negotiations in Geneva will be able to
69achieve in the other direction.'

It is indeed high time that the whole anti-dumping issue received

the attentions of a high-level international enquiry in the same way 
Commission and Justice Department

that the Neal / uncovered the shortcomings and proposed reform of 
the United States Robinson-Patman Act. The kind of changes that might 

be advocated by such an enquiry is a question taken up in the concluding 
chapter of this study.

Reverse Dumping and National Export Cartels
Reverse dumping occurs where an exporter's home market price is 

lower than his export price. This type of price discrimination is 
generally thought to be much less common than dumping of the conventional 

kind since the home market, being protected by tariff barriers and transport 

costs, is typically less competitive than foreign markets. Nevertheless, 

there are many documented examples of reverse dumping. For instance,

8 8 .
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Professor Machlup tells us that when he was associated with the Austrian 

cardboard cartel in the interwar period, the elasticities of demand in 
the Hungarian and Italian markets were lower than in the domestic Austrian 

market, and these markets were therefore charged higher prices by the 

cartel;^0 and one major United States study of international price 

discrimination published in 1940 concluded that in 9 out of 76 cases

United States firms were consistently practicing reverse dumping (against
7146 engaging in conventional dumping). There are also many instances of

reverse dumping in the steel industry, some of which are related to the
72imposition of governmental price controls in the home market.

From the importing country's point of view reverse dumping is 
unequivocally injurious (except where there would be no production in the 
absence of such discrimination) since the foreign producer is here directing 

his monopoly power not at the home market - the normal dumping situation - 

but at the export market. The result is a deterioration in the importing 

country's terms of trade, compared with a uniform pricing regime, and where 

the goods imported are raw materials or producer goods there may also be 
injury to local industry's international competitiveness^ These adverse 

consequences have led to a proposal from the Canadian Royal Commission on 

Farm Machinery to the effect that a reverse dumping duty should be intro
duced. The Commission found that British manufacturers had prohibited 

British dealers from exporting tractors, thereby preventing parallel 

imports into Canada and facilitating a pricing policy which resulted in 
considerably higher prices in Canada than in the United Kingdom. The 

Commission concluded as follows:
'The proposal is to levy a duty equal to 100 per cent of the 
amount by which the price to the Canadian selling organisation 

exceeds the price charged to an equivalent selling organisation 

in the country where the tractor or other product was manufactured.
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The duty could then be used to subsidise the purchaser and thus 

provide him with the same treatment as that accorded consumers 
in other markets ... Because such a proposal is far-reaching and 

could be applied to a wide range of products beyond farm machinery, 

its implications would need to be studied carefully before it was 
implemented. It is put forward for the government's consideration'^

The proposal as formulated is open to serious objection (on the 

grounds, for instance, that the remission scheme serves no useful purpose) 

but the concept of a reverse dumping duty has, it is submitted, a more 

solid foundation in welfare economics than anti-dumping action of the 

conventional kind.^

In the light of what has been said above, it is altogether preverse 
that national legislation should aim to protect monopolistic pricing 

practices in export markets, thereby promoting reciprocally damaging 
price discrimination in international trade. Yet this is precisely what
existing legislation relating to export cartels is calculated to achieve.

7 6The main national provisions are outlined below.

Webb
In the United States, the 1918/Pomerene Act exempts from the antitrust 

provisions of the Sherman Act any association entered into for the sole 
purpose of engaging in export trade, on condition that it does not 

(1) restrain trade within the United States, (2) substantially lessen 
competition within the United States, (3) restrain the export trade of 

any domestic competitor of the association or (4)'artificially or 

intentionally' influence prices within the United States. The exemption 
does not permit participation in international cartels, nor does it extend 

to the establishment of joint foreign subsidiaries or to projects financed 

by the United States government. Under the Act export associations must be



registered with the Federal Trade Commission (which has no discretion 

to reject applications) and must file detailed reports on their 

activities.

Section 32(4) and (5) of Canada's Combines Investigation Act 

exempts agreements relating only to exports from the Act's antitrust 

provisions unless the agreement reduces the volume of exports, is likely 
to injure the business of a domestic competitor, prevents someone else 

from exporting from Canada or unduly lessens competition at home. Under 

the amendments to this section proposed by Bill C-13 the exemption will be 

extended to services, but will be invalidated if the agreement reduces the 

value rather than the volume of exports and also if it conflicts with any 
agreement between Canada and another country. Finally, a new subsection 

is added specifying that an export agreement having an incidental but 

unintended effect on domestic prices will not be disqualified for that 

reason alone.

Under the Treaty of Rome, cartels are dealt with by Article 85(1) 
which, however, applies only to agreements 'preventing, restraining or 
distorting competition within the common market.' Accordingly, 'pure' 

export cartels relating solely to extra-EEC export trade are exempt.^
Similar considerations apply to Article 65 paragraph 1 of the ECSC Treaty 
which relates only to cartels which 'prevent, restrict or distort the 

normal operation of competition within the common market.' Under neither 
Treaty is notification of export cartels required.

In the United Kingdom Section 6 of the 1956 Restrictive Trade 

Practices Act, as amended by the Fair Trading Act of 1973, deals with 

domestic cartels which must be notified, placed on a public register and 

investigated by the Restrictive Practices Court. However, under Section 8(8)
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of the Act agreements relating solely to exports are exempted from 

registration, although they must be notified to the Director General 

of Fair Trading. Such notifications are forwarded to the EEC Commission 
but are otherwise treated as confidential.

In West Germany Section 6(1) of the 1957 Act Against Restraints 
of Competition exempts export cartels from the general prohibition of 

cartels. Pure export cartels, having no restrictive effects on the home 
market, need not be notified.

In Japan, export cartels are covered by the Export and Import 

Trading Act of 1952. Under Section 5 of this Act the only requirement 

regarding pure export cartels is that they be notified to the Minister 
of International Trade and Industry within ten days of their conclusion.

The Minister can only prohibit or modify the agreement under certain 

conditions, as where the contents are 'unjustifiably discriminatory.'

In the remaining OECD countries export cartels are either specifically 

exempted from restrictive practices legislation (as, for instance, in 
Australia and France) or else no reference is made to them.

Only three countries (Japan, the United Kingdom and the United States) 
require notification of pure export cartels and it is likely that even in 
these cases many cartels are not notified. Accordingly information on the 

extent and activities of export cartels is limited. However, detailed 
information does exist in relation to export associations established in 
the United States under the Webb-Pomerene Act on the basis of which several

investigations have been conducted, notably a 1967 Review by the United
78States Federal Trade Commission. Their conclusions underline the paradox



of a permissive approach to reverse dumping via export cartels when 
viewed in the context of a restrictive attitude to dumping of the 
conventional kind.

The purpose of the Webb-Pomerene Act was to enhance United States 

exporters' bargaining power, particularly in relation to foreign buying 
cartels, to reduce the costs of foreign marketing and, in performing 

these functions, to promote the interests of small exporters. The operations 

of Webb Associations have, however, been very different from those 
envisaged by the legislature. To begin with, foreign buying cartels no 
longer present a major problem for United States exporters and the Federal 
Trade Commission's 1967 Review concluded that 'neither the formation of

Webb Associations nor their conduct reveals efforts to compete with foreign
79cartels.' Indeed, in at least one instance, the opposite effect was 

achieved, when the United Kingdom Restrictive Practices Court sanctioned

a sulphur buying cartel to offset the market power of Sulexco, a Webb
80Association representing the United States sulphur industry.' Secondly, 

the FTC review concludes that the Act '... has served only infrequently 

as an instrument to reduce significantly the overhead cost of exporting',
and suggests that economics of jointness in the export trade can in any81case be achieved through brokers and export merchants.

Thirdly, the FTC found that '... members of Webb Associations ... 

include, for the most part, those firms which rank among the nation's
largest manufacturing enterprises in absolute terms and which, simultaneously,

82sell in comparatively concentrated markets in the United States.' The 
conclusion that small firms do not take advantage of the Act and that the 

firms which do exhibit oligopolistic tendencies is confirmed by other
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Finally, the FTC discovered that the majority of active Webb

Associations held a dominant position, not merely in their domestic
84industry, but in world markets. A subsequent investigation showed that 

in five of the six most active Associations (covering the potash, phosphate, 
carbon black, canned milk, walnut lumber and sulphur industries) the 
United States had a 25-80 per cent share of free-world production while 

the sixth association, representing the canned milk industry, had been

involved in an attempt to divide world markets with the leading foreign
. 85producer.

It seems, then, that the Webb-Pomerene Act has been utilised not 

by small firms wishing to economise on marketing costs or resist foreign

buying cartels, but by dominant firms seeking to impose monopolistic prices
86on the trading partners of the United States. If similar objectives can 

be attributed to other national export cartels, the implication is that 
each country is engaged in a self-defeating exercise of trying to improve 

its own terms of trade at everyone else's expense. The net result is a 
mutually damaging clog on international trade. There is also a risk 
(recognised by the FTC Review) that the activities of export associations 

will overflow into their respective domestic markets and that national 
cartels will participate in international price agreements. In short, 
monopolisation of the export sector, unlike conventional dumping, leads 

to a misallocation of global resources and is liable to have anti
competitive consequences in both domestic and international markets.

The problem of export cartels can only be dealt with at the 
international level. Every country sees an advantage for itself in 

retaining its existing permissive legislation and mutual benefits can be 

achieved only through reciprocal prohibition of such practices. It may be, 

however, that some progress will be made towards outlawing export cartels



now that the OECD's Committee of Experts on Restrictive Business Practices 

has highlighted the problem. From the point of view of the present study 

the interesting point is that the exemption of national export cartels 

from restrictive practices legislation and the implicit encouragement 

thereby given to reverse dumping practices, confirms once again the 

priority accorded to the domestic producer interest in framing policies 
towards international price discrimination.
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CHAPTER IV; DUMPING AND THE GATT CODE 

Negotiation of the Code

Successive tariff reductions during post-war trade negotiations
have focused increasing attention on non-tariff barriers in international
trade. As one commentator has put it, 'the lowering of tariffs has, in
effect, been like draining a swamp. The lower water level has revealed

all the snags and stumps of non-tariff barriers that still have to be
1cleared away Prior to the Kennedy Round of trade negotiations

which began in 1964, fears were expressed that further tariff reductions 
might be partly neutralised by more active application of existing non

tariff barriers, including anti-dumping measures. Accordingly the 

negotiating brief agreed in May 1963 made specific reference to non

tariff barriers, enabling the dumping issue to be placed on the agenda 
of the Kennedy Round Trade Negotiating Committee.

United States anti-dumping practices were the main target for
criticism and the United Kingdom delegation, backed by the EEC, Japan

2
and the Scandinavian countries, took the lead in proposing reforms. 

Objections centred firstly on the United States practice of withholding 
appraisement for duty where goods were allegedly dumped, leaving the 

United States importer with a contingent liability in the form of 
unspecified anti-dumping duties. This effectively discouraged imports 
pending the conclusion of anti-dumping proceedings and since less than
one tenth of those cases where appraisement was withheld resulted in

3
the imposition of anti-dumping duties, there were frequent accusations 

of harassment. Secondly, there was concern over the delays involved in

United States proceedings which on average took well over twelve months
4and in one case over three years. This delay was partly due to the
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fact that dumping and injury determinations were made separately and 

sequentially by the United States Treasury Department and the Tariff 

Commission. It therefore became a major negotiating objective of the 

United Kingdom delegation to ensure simultaneous consideration of both 

the price and injury aspects of dumping - the so-called 'simultaneity 

issue'. Finally, there was criticism of the Tariff Commission's habit 

of splitting up United States markets into separate geographic entities 
for the purposes of establishing injury to a domestic industry - the 
so-called 'segmentation issue'. ^

The United States delegation, for its part, wanted to ensure that 
all countries, and notably Canada included an injury requirement in 
their anti-dumping laws. It also wanted to see much more open hearings 

in place of the 'Star Chamber' procedures allegedly favoured by most 

other countries, and it was anxious to secure agreement on detailed 

interpretation of some of the general provisions of Article VI. In 

offering to negotiate concessions on its own anti-dumping practices, 
however, the United States delegation made it clear from the outset 
that Congress would not permit any progressive legislative reforms in 

this area and that any adjustments would therefore have to be within 

the discretionary authority conferred on the executive and its enforce

ment agencies. In other words the United States Administration was 
prepared to enter into an executive agreement only.

The United States delegation also attempted to open up the debate 
by examining the rationale of anti-dumping action and questioning why 
dumping should be treated differently from other sources of competition 

which result in injury to producers in the importing country. In one 

discussion paper the United States noted the 'extreme unlikelihood' that



predatory dumping can often achieve monopolisation, that economic 

theory 'would be likely to conclude that most dumping will be bene

ficial to the importing country if the effect on the total economy 

alone is considered' and that 'if a code governing anti-dumping action 

were to be patterned on this theoretical analysis and based exclusively 

on a criterion of the effect on the general economic welfare of the 

importing country, the scope for anti-dumping action would be substan

tially narrower than that which is now permitted by the GATT.'^ However, 

the paper also recognised that as a practical matter governments are 

not generally willing to ignore serious injury to a domestic industry 

in the interests of the wider national welfare and, while accepting the 

theoretical validity of Viner's time-based classification of dumping, it 

concluded that because of the impossibility of determining the prospective 

duration of low-priced imports 'the theoretical case for the conclusion 

that permanent dumping is beneficial cannot serve as a useful guide to 

government action'.

In the light of this assessment the United States negotiators proposed 

that Article VI should be reexamined to see whether it might be amended to 

reflect more closely the economic rationale of anti-dumping action. The 

question was raised as to whether such action might not be confined to 

predatory dumping (the United States believed experience with its own anti

trust laws indicated that the problem of identifying intent was not insuperable) 

and whether, in any event, exporters should not be permitted to lower their 

prices temporarily to gain market entry as well as to invoke a 'meeting 

competition' defence, employ basing point systems where these were cal

culated to discourage goegraphic monopolisation, and vary their prices 

between national markets according to cyclical differences.^



Unfortunately, this initiative by the United States (which was in 

any case impractical from a domestic political viewpoint) did not get 

very far. Other national delegations argued that the fundamental 

principles of anti-dumping action were already laid down in Article 

VI, that the terms of reference given to the Trade Negotiations 

Committee precluded any amendments to this Article and that the question 

of exempting certain categories of dumping could be left to the dis-
g

cretion of national authorities in their injury determinations. The 

opportunity to reappraise the economic logic of this important area of 

commercial policy was therefore missed.

During the Tokyo round of trade negotiations, when the question of 

non-tariff barriers was again very much to the fore, a Subsidies Code 

was agreed elaborating on the GATT rules relating to countervailing duties. 

Some of the provisions of this new Code were then incorporated into a 

revised Anti-dumping Code, which came into force on January 1 1980, 

involving important amendments to the causation of injury requirement 

and procedures for accepting exporters' undertakings as well as new 

arrangements for the resolution of disputes. However, the original 

drafting was retained in substance, the amendments were an off-shoot 

of the subsidy negotiations and there was no question of reassessing the 

principles of anti-dumping action. For the purposes of the present 

discussion, where it is necessary to make a distinction, the Kennedy 

Round Anti-dumping Code will be referred to as the original Code and 

the Tokyo Round version as the revised Code.

The Anti-dumping Code, as negotiated, is not an amendment to

Article VI of GATT but, as the preamble makes clear, an interpretation.

However, it may be regarded as the most authoritative interpretation

and in that sense binding on all GATT parties, whether signatories to 
9the Code or not. Furthermore, parties to the Code are bound to apply
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its provisions even to non-Code countries because of the most-favoured

nation obligation incorporated in Article 1 of GATT.^

Each party to the Code is obligated to 'take all necessary steps 

... to ensure ... the conformity of its laws, regulations and admini

strative procedures with the provisions of this Agreement'. In effect 

signatories to the Code waive any rights they may have had under the 

'grandfather' clause of GATT which exempts from the provisions of Article 

VI those countries whose anti-dumping laws predate the General Agreement. 

However, while all the main trading nations are now signatories to the 

Code the position of the United States under the original Agreement negotiated 

in 1967 was anomalous. It became apparent shortly after the Code was signed 

that the United States negotiators had exceeded their brief in committing 

the Administration to an agreement which was certainly in conflict with 

the practice of the Tariff Commission and possibly incompatible with the 

Anti-dumping Act, 1921. The question of whether and to what extent the 

United States may have failed to meet its international obligations under 

the original Code is a matter discussed below.

Both the preamble and Article I make it clear that the purpose 

of the Code is not to control dumping but to regulate anti-dumping 

action so that it 'should not constitute an unjustifiable impediment 

to international trade'. The main provisions of the Code can then be 

divided into six sections covering the determination of dumping, the 

determination of injury, procedural matters, anti-dumping duties, action 

on behalf of third countries and the resolution of disputes.

Determination of Dumping

Article 2 reiterates the familiar definition of dumping laid down 

in Article VI of GATT. Paragraph (2) then provides a definition of 'like 

product' based on physical identicality which is best discussed below 

within the general context of market definition.



Paragraph (3) of Article 2 deals with 'indirect dumping' through 

third countries whose home market price for the product in question is 

lower than that prevailing in the country of origin. Here the importing 

country may refer to the country of origin in order to establish an 

export price, thereby ensuring that dumping is not disguised through 

deliberate re-routing. Although this issue has been discussed in 

some detail within GATT'*"'*' there do not appear to have been any reported 

cases involving indirect dumping.

Paragraph (4) elaborates on the price comparison provisions of

Article VI of GATT. The home market price in the exporting country may be

abandoned as a basis for comparison not only where there are no home market

sales 'in the ordinary course of trade' (as under Article VI) but also where

'the particular market situation' does not permit a proper comparison. The

new language appears to be no more helpful than the old, but the United States

Administration invoked this clause when in 1974 it introduced an innovation

into the United States Anti-dumping Act requiring that below cost sales be

disregarded for price comparison purposes. (See p./2.̂  below). Where the home

market price cannot be used Article VI of GATT offers the alternative of

either the highest export price to some third country or the cost of

production in the country of origin, these possibilities being 'alternative

and equal criteria to be used at the discretion of the importing country'
12according to a GATT Group of Experts. However, the Code requires that the

third country price, which may be the highest such export price, 'should be a

representative price', thereby attempting to meet the criticism of the GATT

Experts that '... since it was normal and reasonable for different prices to

be charged in different markets, the use of /this/ criterion ... could often
13produce misleading results'. Where the cost of production is instead used 

to establish normal value the Code requires that reasonable allowance be made 

for all costs and also for profit which must not, however, "as a general rule" 

exceed the normal profit on home sales for the same general category of



product. This last requirement is aimed at ensuring that national 

authorities do not contrive to find dumping by applying unrealistically 

high profit margins, a point which is considered below in the context of 

the United States Treasury's anti-dumping proceedings.

Paragraph (5) is concerned with 'hidden dumping' where there is either 

no export price or the export price cannot be relied upon. This situation may 

arise firstly where goods are sold on consignment, secondly where dumping is 

between associated firms and the importer sells at a price below that invoiced 

by the exporter (this form of hidden dumping is also covered by an addendum to 

paragraph 1 of Article VI of GATT) and, finally, where components are imported 

by a subsidiary from its parent and assembled before resale (in terms of 

paragraph (5) 'not resold in the condition as imported'). Under such 

circumstances the export price may be constructed on the basis of the price 

at which the imports are first resold to an independent buyer or if not resold 

to an independent buyer, or not resold in the condition as imported, 'on such 

reasonable basis as the authorities may determine'.

Paragraph (6), following the recommendation of the GATT Group of Experts, 

requires that, in order to ensure a fair comparison between the export and home 

market prices, comparison shall be made 'at the same level of trade, normally 

at the ex-factory level, and in respect of sales made at as nearly as possible 

the same time'.

Paragraph (6) then repeats the 'due allowance' provision of Article

VI of GATT, subject to the apparently innocent insertion of the definite

article before each of the specified differences. This change reflects a

compromise during the original negotiations between the United Kingdom

delegation which wanted to particularise each factor for which due allowance

should be made (including advertising, other selling costs and research and

development) and the Canadian delegation which refused to accept this 
14proposal. The inclusion of 'the' was intended to make clear nevertheless
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that due a l l owance should be m a d e  for all the differences specified

as well as any other differences affecting price comparability. This 

in itself was regarded as a concession by Canada since it required 

abandonment of her restrictive approach to quantity discounts whereby 

no allowance was made for any discount greater than that granted for the 

largest quantity sold in the home market.^ On the other hand the 

provision that due allowance should be made in each case 'on its merits' 

was added by Canada and the EEC as a basis on which to challenge the 

United States regulation on quantity discounts: this permitted adjustments 

for discounts only where they were applicable to at least 20 per cent of 

the exporter's home market sales.

The final sentence of paragraph (6) is clumsily worded. It 

relates to cost allowances in respect of 'hidden dumping' between 

associated firms and requires that allowance also be made for 'profits 

accruing' to the importer in such cases. As worded, this is illogical 

since the actual profits accruing to the associated importer are irrelevant 

for the purpose of establishing whether or not there is price discrimina

tion: what does matter is that all costs are properly allowed for in

arriving at a price comparison at the same level of trade and allowance 

should only be made in this context for the normal profits that might 

be expected to accrue to an importer.

Paragraph (7) merely ensures that the special status accorded 

state-trading countries is in no way affected by the Code.
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Determination of Injury

There are three aspects of injury determination: the causal 

requirement, the object of protection (or the 'injury to what' question) 

and the required degree of injury. Article 3 of the Code does not 

address itself directly to the last two issues and the original 1967 

version, in focusing on the causal problem, created considerable confusion 

with the result that the causation provisions were reformulated during 

the Tokyo Round.

Article 3 (a) of the original Code provided that a determination

of injury should be made only when the dumped imports were "demonstrably

the principal cause" of material injury and that in "reaching their

decision the authorities shall weigh on one hand, the effect of dumping

and, on the other hand, all other factors taken together which may be

adversely affecting the industry". In other words, the original Code

negotiators started with a concept of overall injury and sought to apply

a share-of-causation standard. However, the wording as finally agreed (and

the ambiguity here appears to have reflected widely differing negotiating

objectives) has been variously interpreted to mean that the injurious

results of dumping should "exceed those of all other factors taken 
16together," that the principal cause is "the cause which is greater than

17any other substantial or significant cause," that injury may be found "if

the aggregate effect of all injurious factors is material injury and "dumping"
18is the principal causal factor," or alternatively only where "dumped goods

are individually the cause of material injury and .. such injury is
19greater than the injury caused by all other factors." So great was the

confusion in this area that Canada, in implementing the Code formula, omitted
20from its own legislation the word "principal" as being a redundant term, 

while the U.S. International Trade Commission adopted a causation test which 

appears to have been incompatible with any reasonable interpretation of the
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Code (see p.lS^ below).

Article 3 of the revised Code discards the overall injury concept 

together with the principal cause requirement. Instead, paragraph (4) 

states that "it must be demonstrated that the dumped imports are, through 

the effects of dumping, causing injury ... and the injuries caused by 

other factors must not be attributed to the dumped imports." Such other 

factors causing injury may include, inter alia, the volume and prices of 

dumped imports, contraction in demand, "trade restrictive practices of 

competition between the foreign and domestic producers", and productivity 

of the domestic industry. However, it is difficult to see how a domestic 

industry's restrictive practices can be a cause of injury to that industry, 

unless a competition standard is to be applied, and it would seem that the 

negotiators are here attempting somewhat clumsily to ensure that injury 

is found less readily where the domestic industry is characterised by 

oligopolistic tendencies. The inclusion of foreign producers in this context 

appears to be anomalous. The specification of contraction of demand as a 

separate non-dumping cause of injury, is, on the other hand, significant in 

that both the United States and Canadian enforcement agencies have on 

occasion viewed cyclical demand weakness as a factor aggravating the injury 

caused by dumped imports (as is discussed in Chapter 5 below).

Paragraph (1) requires that an injury finding be based on "positive 

evidence ", anti insertion which appears to reflect a dispute between the EEC 

and Japan over the operation of the former's 'basic price' system (see p. 

below) and the second sentence of paragraph (2) is a re-worded provision from 

the original Code requiring that the margin of underselling (i.e. the extent to 

which the dumped imports undersell the like domestic product) be considered 

in an assessment of the impact of dumped imports on domestic prices. This last 

provision is a compromise between those who wanted to incorporate a 'meeting 

competition' defence as found in the Robinson-Patman Act and those who felt
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that such a proposal was impractical because of the difficulty of determining21which price is dominant when import and domestic prices are aligned. In

any event it is clear that injurious dumping may be found even where the

price of the dumped imports is no lower than that prevailing in the domestic22 .market of the importing countries. In practice, of course, a given margin 

of underselling will be more or less injurious depending on the cross

elasticity of demand between the dumped imports and competing domestic 

products.

Paragraph (3) of Article 3 contains a non-exhaustive list of those 

indicia of injury to be considered in assessing the impact of dumping on the 

domestic industry. Essentially these concern prices, output and profits 

although an efficiency test ('productivity') has been included for reasons 

which are not apparent.

The revised causation provisions of Article 3 are certainly 

an improvement on the original Code in so far as important ambiguities have 

been cleared up. It may be objected that if the main goal of anti-dumping 

action were to preserve competition in the importing country the 

presence of other adverse factors affecting the industry (such as cyclical 

depression) might be a good reason for being especially concerned about the 

anti-competitive consequences of dumping, since the threat of elimination of 

competitors would be all the greater. On the other hand if the object of 

the Code is to protect domestic industry against "unfair" trade practices, 

there appears to be no case for making this protection dependent on the 

presence or absence of other adverse factors, as suggested by the 'weighing' 

requirement of the original Code.

The confusion that has existed in this area is directly related to the 

failure of the original Code negotiators to address themselves to the 

underlying rationale of anti-dumping action (notwithstanding United States
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efforts to open up the debate) and the consequent failure of the Code to 

clarify the 'injury to what' question. As indicated in the previous 

chapter, the only clue as to what it is that the GATT parties are 

attempting to protect against injury is provided by paragraphs (3) and 

(4) of Article 3 which set out examples of those factors which must be 

considered in determining whether or not a domestic industry has been 

injured by dumped imports. These examples are variously concerned with 

efficiency (productivity), protectionism (for example utilisation of 

capacity and employment) and competition (restrictive trade practices) 

but the bias, as previously noted, is undoubtedly towards a protection

ist diversion of business criterion.

Nowhere does the Code elaborate on the third aspect of injury

determination, namely the requisite degree of injury; it merely

repeats Article VI of GATT in providing that injury must be 'material'

('important' in the French text). The GATT Experts interpreted

'material' to mean 'substantial', while the OECD Trade Committee took

the view that such an interpretation would be 'so strict as to limit
. 2 3unduly the number of cases of injurious dumping.' All that can use

fully be said is that 'material' in the GATT context appears to be of 

lesser degree than 'serious' ('grave' in the French text) which is, 

for instance, the standard of injury specified by the Article XIX escape 

clause. The uncertainty surrounding this aspect of the injury problem 

has, as will be seen in the following chapter, led to wild variations in 

what the anti-dumping enforcement agencies consider to be an injurious 

degree of market penetration. It has also prompted the proposal that

specific statistical criteria of injury should be incorporated into
24anti-dumping legislation.

According to some commentators the purpose and effect of the 

material injury requirement is to ensure that the consumer interest
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is not altogether ignored in favour of the interests of domestic 
25producers. This assertion cannot, however, be accepted. The benefits 

to the consumer (in the form of consumer's surplus) of dumped imports 

is directly related to the volume of such imports and therefore to the 

degree of injury suffered by domestic producers. Indeed it can be 

shown that on certain assumptions at least this benefit will always
i

be greater than the domestic producers loss, whatever the volume of
2 6dumped imports. It therefore makes little sense to apply a material 

(or any other) injury requirement as a means of allowing for the consumer 

interest.

Article 4, together with paragraph (5) of Article 3 and paragraph 

(2) of Article 2, is concerned with the problems of market definition 

for the purpose of establishing injury to a 'domestic industry'. Such a 

definition must delimit the relevant domestic market in terms both of 

product and geographic area. The product definition works in two direct

ions in that a narrow delimitation reduces the number of domestic 

products in relation to which injury may be found while at the same time 

increasing the possibility of finding material injury to the particular 

product category held comparable to the dumped imports (since injury 

to a narrowly defined industry must be proportionately greater than 

when spread over a broader categorisation). The geographic market 

definition, on the other hand, operates in only one direction: a narrow 

definition must always favour a finding of injurious dumping and vice 

versa.

Paragraph (2) of Article 2 follows the GATT Group of Experts'

recommendation in defining 'like product' as one identical in all
27respects to the product under consideration. However, if there is

no such product another which closely resembles the product under



consideration will qualify. Furthermore, under paragraph (5) of 

Article 3 when adequate data on the like product as defined is lacking, 

resort may be had to the narrowest group of products which includes 

the like product and for which adequate data is available.

The adoption of a physical identicality test is not consistent

with a strictly procompetitive approach to dumping which would instead

focus on the substitutability of the imported and home market products in
28both consumption and production. Nor is it clear, if a protectionist

test is to be applied, why a substitute product such as margarine,

should not be protected from the dumping of say, butter. Nevertheless

practicality dictates some kind of limitation and the identicality

test is not very different from the 'like grade and quality' criterion

applied, for instance, by the Robinson-Patman Act. On the other hand

it seems illogical to include, for injury determination purposes,

products 'closely resembling' the imported product only in the absence

of an identical product, since injury in relation to such wider

categories of product need not be dependent on the presence or absence
29of the identical product.

Paragraph (1) of Article 4 states that 'domestic industry'

refers to domestic producers as a whole of the like product or to those

whose collective output constitutes 'a major proportion' of total

domestic production, the intention evidently being that this last
30term should be construed as meaning more than half. Sub-paragraph 

(1) however, provides that domestic producers who are either themselves, 

or through affiliates, importers of the dumped product may be excluded from 

the domestic industry.

Sub-paragraph (ii) is an important and controversial clause
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specifying the conditions under which the domestic market may be

segmented geographically for the purpose of assessing injury.
»Negotiation of this i*ssue during the Kennedy Round was contentious

since the United States was in favour of a permissive approach to

segmentation (in one case the United States Tariff Commission had

treated the States of Oregon and Washington as a separate market area

although they accounted for only 5 per cent of domestic consumption of
31the product concerned) while on the other hand Canada, whose sales to 

the United States tend to be concentrated regionally, objected to any 

form of segmentation.

In essence sub-paragraph (ii) of paragraph (1) states that where 

there is market isolation in the sense that local producers largely satisfy 

consumption demand in that area and serve no other, then the producers in each 

such "competitive market" may be regarded as a separate industry for injury 

determination purposes provided, however, that dumped imports are concentrated 

in this area and that there is injury to producers accounting for the bulk 

of local production.

This provision is puzzling in that, contrary to the general tenor of the 

Code, it seems to represent an attempt to protect competition (as distinct 

from competitors) in the importing country. That is to say, the application 

of a market isolation test presumably reflects a concern that if local 

producers are eliminated a predatory exporter will be free, in the absence of 

local competition, to exploit his monopolistic position. The production self- 

sufficiency test has indeed been proposed by the United States Department of 

Justice for anti-trust purposes although it is subject to the important 

objection that there may be sellers who are debarred by transport or other 

costs from the local market at the existing price but who would not be

debarred if that price were to be raised even slightly, to a monopolistic
32level. The requirement under the original Code that injury be to all or



almost all of the total production in the local market (and not to producers 

as under the revised version) suggests also that the original negotiators had 

in mind the elimination of all domestic competition in the area. The uncertain 

rationale behind the important market segmentation provisions of the Code 

emphasises again the need for an overall review of the economic objectives 

of anti-dumping action.

Paragraph (2) provides that where injury has been found to a regional 

market anti-dumping duties shall only be 'levied' (in the sense of definitively 

collected) on products destined for consumption in that region, although 

provisional measures may presumably be imposed on a national basis in such 

cases. There is, however, an exception designed to accomodate those countries 

(and only those countries) such as the United States whose constitutional law 

does not permit territorial discrimination in the imposition of customs duties. 

Accordingly where the exporter undertakes to cease dumping in the regional 

market of such a country the authorities are bound to accept such assurance and 

take no further action. If no assurance is forthcoming and it is impractical to 

levy duties on specific producers supplying the regional market, then duties 

may be imposed nationally rather than regionally, thereby introducing a 

fortuitous penal element into the Code.

Paragraph (3) of Article 4 is designed to ensure that in common market 

areas such as the EEC the industry throughout such area should be viewed as the 

'domestic industry'. For this type of unified but multi-national market there 

may be a separate justification for the Code's market segmentation provisions 

in that each nation within the area may be considered an individual welfare 

unit.

Procedure

Article 5 is concerned with the initiation of anti-dumping action 

and the simultaneous consideration of evidence relating to both dumping
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and injury as a means of expediting proceedings. Paragraph (1) provides

that an investigation shall be initiated at the request of the industry

affected and only exceptionally by the authorities. However, it is not clear

from this wording whether, for instance, a trade union can be said to be
33 . . .acting on behalf of an industry. Initiation of proceedings must in any 

event be supported by evidence of dumping, injury and (under the revised Code) 

causal association.

Paragraph (2) is poorly drafted but it appears that the evidence of 

dumping and injury should be considered simultaneously once the investigation 

has begun and must be so considered in the decision whether or not to 

initiate an investigation as well as during that part of the investigation 

which follows the earliest date on which provisional measures can be applied - 

subject to an exception where provisional measures are applied for six rather 

than four months. The tortuous language here reflects the particular 

difficulties posed by United States legislation according to which, once 

an anti-dumping investigation has begun, the dumping and injury issues must 

be considered sequentially by the Treasury Department and the International 

Trade Commission, respectively. The reference to provisional measures must be 

read within the context of Articles 10 and 11 considered below. Paragraph (3) 

requires that proceedings be terminated as soon as the authorities are 

satisfied that there is insufficient evidence of either dumping or injury, 

while paragraph (5), which was inserted during the Tokyo Round revision of 

the Code, specifies a maximum twelve month time-span for investigations 

"except in special circumstances".

Article 6 is designed to ensure that proceedings are so far as possible 

open and equitable and that all interested parties have an opportunity of 

putting their case. One of the difficulties, however, in anti-dumping hearings 

is that much of the information submitted is of a confidential nature and the 

alleged dumper may not therefore have access to the calculations on which a
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finding of dumping is based. This suggests the need for a review system, no 

provision for which is made in the Code. During the Tokyo Round renegotiation 

of the Code the provisions covering confidential treatment of information were 

tightened up. Under paragraph (3) confidentiality claims must be backed by 

"cause shown" and "parties providing confidential information may be requested 

to furnish non-confidential summaries thereof" (italics added). This last 

safeguard which does not specify at whose initiative such requests may be made, 

falls short of establishing a right to non-confidential summaries of confidential 

information as, for instance, conferred on parties to anti-dumping proceedings 

by Canadian law (see p.{8S below).

Article 7 covers the acceptance of exporters' price undertaking in lieu 

of anti-dumping action. This Article was elaborated on during the Tokyo Round 

negotiations to reflect the view that greater reliance should be placed on such 

undertakings. At the same time the United States was anxious to ensure that 

procedures for the negotiation and acceptance of undertakings would be more open 

than hitherto.

Paragraph (1) permits but does not require the authorities to accept 

exporters' undertakings and thereafter to suspend or terminate anti-dumping 

proceedings. However, under the revised wording of paragraph (2), which states 

that 'undertakings offered need not be accepted if the authorities of the 

importing country consider their acceptance impractical...", it might be 

inferred that there is an obligation to accept undertakings where these are 

considered to be practical. This paragraph also requires that negotiation and 

acceptance of an undertaking be preceded by a formal initiation of anti-dumping 

proceedings, thereby ensuring that there is supporting evidence of dumping and 

injury in such cases. Furthermore, under paragraph (7) both acceptance and 

termination of undertakings must be officially notified and published while 

"the basic conclusions and a summary of the reasons therefore" must also be 

notified and, presumably, published. It seems that the terms of an undertaking
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may, however, remain confidential.

Paragraph (3) protects exporters whose undertakings have been accepted 

by providing that the investigation may nevertheless be completed at the option 

either of the exporters or of the authorities themselves. If there is a 

negative finding the undertaking then lapses (unless it be one of no threat 

of injury due to the existence of the undertaking), so that exporters may 

come to terms with the authorities on an interim basis without prejudicing 

their rights to a proper determination. However, it is not clear what 

consequences may ensue if acceptance of an undertaking is followed by a 

finding of injury, although the European Court has ruled that under the 

relevent EEC regulation the authorities cannot accept an undertaking and then 

apply a definitive duty (see p .ISObelow) .

Paragraph (5) provides that on violation of an undertaking the authorities 

"may take, under this Code in conformity with its provisions, expeditious 

actions which may constitute immediate application of provisional measures 

using the best information available." The precise intention behind this wording 

is uncertain. In the first place it is not clear whether a distinction is to 

be drawn for this purpose between "suspended" and "terminated" proceedings, 

as suggested by paragraph (1). Secondly, while acceptance of an undertaking 

must be preceded by initiation of anti-dumping proceedings, it seems that 

such proceedings need not have reached the point of a "preliminary positive 

finding" at which the imposition of provisional measures is permitted by 

Article 10(1) (see below). Accordingly an 'immediate' application of 

provisional measures on breach of an undertaking could be in conflict with 

the Code's other provisions.

Anti-dumping Duties

Paragraph (1) of Article 8 states that it is 'desirable' that the 

imposition of anti-dumping duties be permissive not mandatory and that such
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duties be less than the margin of dumping where a lesser duty is sufficient 

to remove the injury. This, together with the provision in paragraph (3) 

to the effect that anti-dumping duties shall not in any event exceed the 

margin of dumping, emphasises that anti-dumping action is to be regarded 

as remedial, not penal. Paragraph (2) also provides that anti-dumping duties 

shall be imposed, if at all, on a non-discriminatory basis, that is on all 

injurious dumped imports of the product concerned from whatever source. 

Furthermore, a finding of dumping must normally relate to the particular 

supplier although where this is impractical the supplying country or countries 

may be named instead.

Paragraph (4) recognises the legitimacy of the so-called 'basic price 

system' whereby a minimum reference price is set for various classes of imports 

and any batch of imports whose price is below the basic price is liable to an 

anti-dumping duty equal to the shortfall. The basic price must not, however, 

exceed the lowest normal price in any supplying country and an interested party 

may demand a fresh anti-dumping investigation if such demand is 'supported by 

relevant evidence', a provision which to some extent shifts the burden of 

proof in anti-dumping proceedings. The basic price system was incorporated into

the Code as a concession to the Nordic delegation despite the fact that the
. . 34GATT Group of Experts had earlier criticised the system as potentially abusive.

The negotiators could not, however, have envisaged that this provision would be

used by the EEC to suspend international competition in the steel industry

through the introduction of a price floor in steel and steel products. The

adaptation of the basic price system for this purpose is discussed in detail

in chapter 6, but it is worth noting here that there is controversy as to

whether the wording of Article 8 permits the EEC to apply the basic price

system to the initial determination of dumping or whether basic prices are
. 35merely to be used in the assessment of anti-dumping duties.

Paragraph (5) covering publication procedures was added during the Tokyo
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Round renegotiation of the Code. The requirement that public notices of 

positive findings "shall set forth the findings and conclusions reached on 

all issues of fact and law considered material by the investigating 

authorities, and the reasons and basis therefore" follows closely the 

wording of the United States Trade Act of 1974 as it relates to reports 

of anti-dumping investigations and is clearly intended to increase the 

transparency of investigations in the EEC and elsewhere.

Article 9 requires the authorities to terminate anti-dumping duties 

as soon as they are no longer needed and to review the situation when the 

supplier or importer request, and substantiate the need for, such review.

Article 10 permits the imposition of provisional anti-dumping measures

pending a final determination as to injurious dumping. Such measures may take

the form of a provisional duty, security or withholding of appraisement

but in each case, following the recommendation of the GATT Group of Experts,

the importer must be able to determine the maximum final duty which can be 
3 6assessed. Furthermore, provisional measures may be taken only when a 

. . . . 37'preliminary positive finding' has been made that there is dumping and when 

there is sufficient evidence of injury. The maximum duration of such measures 

is limited to four months (three months under the original Code) or six months 

when the authorities so decide upon request by the exporter(s) (exporters may 

and often do make this request in order to gain time for their defence).

Article 11 prohibits retroactive application of both anti-dumping duties 

and provisional measures except that:-

(i) Where there is a determination of injury or where provisional

duties have prevented injury, anti-dumping duties may be applied 

retroactively to cover the period during which provisional measures

were in effect.
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(ii) In the case of 'sporadic' dumping, defined as 'massive

dumped imports of a product in a relatively short period', 

which causes material injury to such extent that in order 

to preclude its recurrence retroactive assessment of anti

dumping duties appears necessary, assessment may extend 

back to 90 days preceding the application of provisional 

measures. However, in such cases there must either be a 

history of injurious dumping or the importer must have been, 

or should have been aware that the exporter practiced injurious 

dumping. This exception was incorporated during the original 

Code negotiations as a concession to Canada which was concerned
38about potential dumping by United States textile manufacturers.

It is anomalous in being the only intended penal element in the

Code, the more so as modest and separately source^, imports may
39evidently be aggregated for this purpose.

(iii) This Article is also subject to the retroactivity provision 

of Article 7(5) which states that where an exporters' under

taking is violated and provisional measures are as a 

consequence applied, definitive duties may be levied on 

goods entered 90 days before the application of provisional 

measures but nevertheless after the violation of the under

taking .

The limitation of anti-dumping duties to the margin of dumping

together with the prohibition (subject to the above exceptions) of 

retroactive assessment conforms to the GATT view that anti-dumping 

action should be remedial rather than penal. Yet if, as Article VI of



1?3 .

GATT proposes, injurious dumping is to be 'condemned' it seems in

appropriate to adopt such a permissive approach. An alleged dumper

may avoid paying any antidumping duties by (a) aligning his home market
40price on the export price or (b) giving acceptable undertakings to 

the importing country's authorities or (c) merely adjusting his export 
price so that even if dumping is found, definitive anti-dumping duties 
(which are generally applied on a 'transactions' or case by case basis) 

cannot be levied. Furthermore, dumping investigations are often 
difficult and expensive and the 'detection rate' may well be low. In 

general, therefore, the would-be dumper has every incentive to follow 
his inclination and the practicing dumper has, up to the point where 
anti-dumping proceedings are initiated, no inducement to desist.

Under these circumstances and on the assumption that injurious dumping 

should be discouraged the maximum permissible anti-dumping duty appears 

to fall well short of what economists might consider to be an 'optimum 
fine.' 41

Moreover, if anti-dumping action were to be viewed as a means of 

protecting competition rather than competitors, anti-competitive dumping 
should logically attract a duty or fine greater than the margin of 

dumping since in such cases injury to domestic industry is not limited 
to the diversion of business but extends to the competitive process 

itself. An injury of this kind is prospective and enduring rather 
than current and the discounted damage, in the form of ultimately 
higher prices to the consumer, may be correspondingly large.

In practice, however, the Code's permissive approach to dumping 

is not quite what it seems, as is illustrated by United States practice. 
Since the anti-dumping duty is imposed on the importer rather than the 

exporter and since the exporter cannot generally compensate the importer

42
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in respect of such duties (the attempt to do so would in effect merely 

increase the margin of dumping and therefore the importers' liability 

to duty) the importer of goods against which a dumping finding is 
outstanding is placed in a position of considerable risk. He is not 

usually in a position to know whether or to what extent imports are 

dumped, nor can he afford to rely on the exporter's assurances since 

it is he and he alone who pays the penalty. Accordingly the importer 
may be unwilling to carry the risk associated with this particular 

category of imports. The resulting deterrent effect is, however, 

clearly inefficient in that it operates not by deterring the exporter

from dumping but by deterring the importer from importing any goods,
43dumped or not, against which a dumping order is outstanding.

In summary, therefore, the Code's apparently lenient approach to 
dumping is inappropriate if injurious dumping is indeed to be condemned, 

the more so if anti-dumping action is viewed as an aspect of competition 

policy. On the other hand the fact that the importer rather than 
exporter pays the anti-dumping duty introduces an unintended and 

highly inefficient penal element into anti-dumping proceedings.

Article 12 of the Code deals with anti-dumping action by an 

importing country in respect of dumped imports which are materially 

injuring the industry of another exporting country. Such action can 
be taken only with the prior approval of the Contracting Parties and 

the dumping must cause material injury to the third country's domestic 
industry as a whole and not only to its exports. A formal waiver under 
this provision has never been granted although the United Kingdom did 

on one occasion find dumping against imports of butter from the Irish 
Republic following a request from New Zealand for anti-dumping protection.
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The Code's attitude to third country dumping is revealing. If 

importing countries were concerned with the anti-competitive conse

quences of dumping they would presumably have an interest in combating 

all injurious dumping whether the effects were felt domestically or in 

third countries. After all, dumping which eliminates competition in a 

third (exporting) country can be expected to result in higher export 

prices to the detriment of the importing country. The restriction on,

and inactive use of the third country procedure is, therefore, a further
45indication of the protectionist slant of anti-dumping policy.

Article 13 was inserted during the Tokyo Round as a concession to 

developing countries. However, the requirement that 'special regard' must 

be given to such countries in applying the Code and that "possibilities of 

constructive remedies provided for by this Code shall be explored before 

applying anti-dumping duties where they would affect the essential interests 

of developing countries" makes clear that no departures from the Code's 

provisions are envisaged here. This approach, which preserves the integrity 

of the Code, falls short of the developing countries' demands for special 

treatment (see p.lt^ below).

Among the remaining provisions of the Code, Article 14 provides for 

the establishment of a Committee on Anti-dumping Practices composed of 

representatives of parties to the Code. The activities of this Committee, 

which acts as a surveillance body, are considered in the following chapter.

Resolution of Disputes

Article 15 covering the resolution of disputes was added during the Tokyo 

Round negotiations and is based on a parallel provision in the Subsidies Code. 

The procedure involves: (a) a written request for consultations to which the 

other party "shall afford sympathetic consideration"; (b) failing a solution
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under (a) and where either final action has been taken against allegedly dumped 

imports or where provisional measures having a significant impact are the 

subject of dispute, the matter may be referred to the Committee on Anti

dumping Practices for conciliation; (c) failing a solution under (b) within 

three months of examination by the Committee, the latter may be requested to 

establish a panel to examine the matter whereupon the general GATT provisions 

regarding panel procedures apply. A footnote to paragraph (3) under this Article 

states that the Committee may itself draw attention to cases where in its view 

"there are no reasonable bases supporting the allegations made" - a power of 

initiative which could strengthen the Committee's role as a surveillance body 

if actively exercised.

United States Anti-dumping

At the outset of negotiations leading up to the original Anti-dumping Code,

the United States delegation insisted that it could not undertake obligations

inconsistent with the provisions of the United States Anti-dumping Act
461921. This was because the executive branch lacked authority to amend

United States internal law without resort to Congress which was itself

unlikely to approve any liberalisation of the law in this area. Accordingly

implementation of the Code would have to be through the administrative

decisions of the Treasury and Tariff Commission and in particular through

changes in the Regulations which the Treasury is empowered to promulgate.

From the point of view of subsequent implementation it was therefore crucial
47that the Code should not conflict with the Anti-dumping Act, 1921.

Congress however, took the view that the Code as negotiated was 

in several important respects inconsistent with the existing law, a 

conclusion supported by the Tariff Commission, a majority of whose
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members felt that the Code's definitions of injury, causation and

domestic industry were in conflict with their own interpretation of
48the United States Anti-dumping Act. Accordingly, under Title II of 

the Renegotiation Amendments Act of 1968 Congress instructed the 

Treasury and Tariff Commission to:-

(1) resolve any conflict between the International Anti-dumping 

Code and the Anti-dumping Act, 1921, in favour of the Act as 

applied by the agency administering the Act, and

(2) take into account the provisions of the International 

Anti-dumping Code only in so far as they are consistent with

the Anti-dumping Act, 1921, as applied by the agency administering 

the Act.

Although the Renegotiation Amendments Act did not itself put the

United States in breach of its obligation under the Code, since there

was no requirement that the administering agencies must ignore still

less violate the Code (indeed it might even be argued that the Act

gave the Code the force of domestic law) this action of Congress was

nevertheless acutely embarrassing to the Administration which had
49negotiated the Code in good faith.

During the Tokyo Round of trade negotiations the United States agreed 

to amend its legislation to bring it into conformity with the revised Anti

dumping Code, the quid pro quo for this concession being the introduction of 

a new GATT Subsidies Code. The United States also took the opportunity of 

reforming its anti-dumping administrative procedures and for this purpose 

Congress commissioned a review of the Anti-dumping Act, 1921 by the General 

Accounting Office.^ The Trade Agreements Act of 1979 accordingly made far- 

reaching changes in United States anti-dumping legislation, involving repeal 

of the 1921 Act and its replacement by an addition (Title VII, Subtitle B) to 

the Tariff Act of 1930. Notwithstanding these supposedly conforming amendments 

the new law appears to depart at several points from the requirements of the
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revised Code, as indicated below. The present discussion is confined to 

those aspects of anti-dumping procedure administered by the Treasury 

Department; the injury determination aspect of anti-dumping investigations, 

which is the separate responsibility of the International Trade Commission, 

is considered in the following chapter.

The Treasury's responsibility in an anti-dumping investigation 

is to determine whether and to what extent the allegedly dumped exports are 

selling at 'less than fair value' (LTFV), fair value being normally equated with 

home market price of the exporter (that is the same manufacturer of the imported 

product and not another manufacturer of a similar product). Price adjustments 

are made for differences in circumstance of sale such as credit terms, guarantees, 

technical assistance and for situations where the importer rather than the ex

porter carries advertising and other selling costs. These differences must bear 

a 'direct' relationship to the sale under consideration: adjustments for research 

and development costs are not permissible, differences in advertising and other 

selling costs (with the exception noted above) will not generally be recognised 

and adjustments for quantity discounts are not allowed unless either discounts 

of at least the same size have been granted in respect of 20 per cent or more of 

home market sales in the previous six months or the discounts can be shown to be 

cost-justified. These regulations have been criticised as being inconsistent 

with the Code's requirement that due allowance be made for any differences 

affecting price comparability but the real problem here is the practical difficulty 

of calculating allowable cost differences and the fact that, because of confiden

tiality claims, such calculations are generally not subject to third party 
52rebuttal.

Under three sets of circumstances the Treasury's LTFV calculation is based 

on criteria other than the exporter's home market price:-

(a) Where home market sales are insufficient to provide a basis of 

comparison. Here either the foreign manufacturer's export price to third
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countries, or a 'constructed value' based on the exporters production costs, is

used instead,the choice between these two options being discretionary under the

1979 legislative amendments. The Treasury's earlier practice was to apply the

third country export criterion where home market sales were less than 25 per cent

of total sales other than to the United States. However, this sufficiency test

was recently reduced to 5 per cent of non-United States sales on the grounds that,

since the home market price is frequently higher than any third country export
53price, the earlier practice was too generous to the exporter.

(b) Alleged dumping by state-controlled economies. Here the fair price 

calculation is based on the home market price, export price or constructed 

value of similar merchandise produced in a non-state-controlled economy. De

tailed consideration is given to the price comparison problem in such cases 

in Chapter VII.
(c) Sales below Cost. An important innovation introduced by the Trade Act 

of 1974 (and now retained), requires that all sales below cost be disregarded for 

fair value comparison purposes. Sales are considered to be below

cost if (1) made over an extended period of time and in substantial quantities 

and (2) at prices which do not permit recovery of all costs within a reasonable 

period of time in the normal course of trade. No allowance is made for profit 

in calculating the cost of production. If, after excluding below cost sales, 

insufficient normal sales remain resort must be had to constructed value as a 

price comparison basis.

The exceptional fair value calculations noted in (a) and (b) above are

permitted by Article 2 of the Code. The statutory below cost provision is,

however, a controversial innovation and can only be reconciled with the Code if

sales below average cost are not considered to be 'in the ordinary course of trade'

or alternatively can be said to constitute 'a particular market situation', which

invalidates the usual price comparison. Since selling below cost in this sense

is a recognised cyclical phenomenon in certain industries it must be doubted
54whether the 1974 amendment is consistent with the Code. Moreover the potential
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significance of this provision is increased by the statutory definition 

of 'constructed value' which requires that an arbitrary minimum of 

10 per cent for general expenses and 8 per cent for profit be added 

to the direct cost of manufacture. This method of calculation in 
itself appears to conflict with Article 2(4) of the Code where it is 

stated that as a general rule the addition for profit should not exceed 

the normal profit margin on such products in the country o^ origin.

Taken together, the below cost and constructed value provisions are 
penal in that an exporter whose home market price is slightly below 
cost may face dumping duties in excess of the true margin of dumping 
and in excess also of his 'loss margin' (the gap between export price 
and cost of production).

It might be supposed that the below cost exception to the normal

fair value calculation is aimed at predatory pricing. However this
5 6does not appear to have been the intention of the legislators and the

statutory definition of cost, which is roughly equivalent to long-run

average cost, is not in any case the most appropriate test of predation.
(See p above). The intended target appears on the contrary to be

cyclical (marginal cost) pricing during periods of recession: the far-

reaching implications of adapting the anti-dumping law to protect
domestic industry against such pricing behaviour is considered in the

context of the steel industry's problems in Chapter VI, while the legislative 
background to this extension of anti-dumping policy is provided in Appendix B.

The Trade Act of 1974 amended the Anti-dumping Act's fair value 
provisions in one further respect. Where the alleged dumper is a multi
national corporation the third country export price or constructed 

value may not be used, as it normally would be in the absence of 

sufficient home market sales, so long as the same product is being 

produced by the company's facilities outside the country of export at



prices higher than the third country price or constructed value. Instead 

the price of the product produced in the facility outside the country of 

export must be used. The apparent purpose of this provision is to deal 

with situations where plants in different countries cross- subsidise each 

other. It was inserted as a result of a complaint by Westinghouse Electric 

to the effect that Brown Boveri of Switzerland was dumping electrical 

equipment into the United States (and other countries) from its Swiss plant 

which had no significant home market sales and which was allegedly being 

subsidised by the non-dumped sales of Brown Boveri's West German plant, 

Westinghouse has not so far taken advantage of its own legislative proposal. 

Moreover the problem of cross subsidisation, so far as it exists, could 

presumably be dealt with by the 'sales below cost' procedure above; the 

solution proposed is likely to encourage multinational companies to calculate 

prices on the basis of their least efficient plants; and, finally, such a 

method of price comparison is not allowed for in the Code.

The various steps that must be taken before a Treasury LTFV determination 

can result in the imposition of dumping duties are as follows

1. Initiation. A dumping investigation may either be self-initiated by the 

Treasury if it determines that such investigation is "warranted" or else 

initiated by petition of an "interested party" (defined to include a represen

tative trade union) on behalf of an industry. The former procedure is, arguably, 

in conflict with the Code which permits initiation of an investigation by the 

authorities acting independently only in "special circumstances" and it is 

significant that during the original Code negotiations the United States delegation

gave an informal undertaking that the self-initiation procedure would not be 
58applied. The petition of an interested party must allege material injury to 

an industry by reason of dumped imports, supported by information "reasonably 

available" to this effect.

2. Petition Determination. Within 20 days of the filing of a petition the 

Treasury must decide whether or not to commence an investigation.

3. Determination of Reasonable Indication of Injury. Within 45 days of the

131 .
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filing of a petition or of a decision by the Treasury to self-initiate, the 

International Trade Commission must determine whether "there is a reasonable

indication" that an industry is being materially injured by the imports under
the Trade

consideration. This procedure was first introduced on a provisional basis by /

Act of 1974 in order to expedite the termination of proceedings where evidence

of injury was inadequate and as a further concession to the Code's "simultaneity"
in all cases

requirement. The 1979 Act however requires a positive determination/ whereas 

the original provision required merely a negative finding as to whether there 

was "no reasonable indication" of injury - a formulation which was^arguably, in

consistent with the Code.

4. Preliminary Determination by Treasury. Within 160 days of the filing of

a petition or a decision to self-initiate, but after a preliminary determination

of injury under (3) above, the Treasury must reach a preliminary determination

as to dumping, including an estimate of the margin of dumping. This time-limit

may be reduced to 90 days where interested parties are prepared to waive the

verification of evidence or extended to 210 days where the case is "extraordinarily

complicated". If an affirmative determination is made the Treasury orders

"suspension of liquidation" ("withholding of appraisement" in the pre-1979

statutory language) of the imported goods: entries are not then processed and

a cash deposit, bond or other security must be posted by importers equal to the

estimated duty payable. Under the current bonding regulations each customs

district director determines the appropriate bond for his district: this

arrangement can result in wide geographic variations in bonding requirements
59with obvious implications for inefficient re-routing of imports. Moreover, 

although bonding is relatively inexpensive at around 0.1% of the amount 

secured, it may be impractical where the face value of the bond demanded exceeds 

the importing company's net worth, and importers must frequently post collateral 

of up to 100% of the bonded amount.^

5. Final Determination by Treasury. Within 75 days of its preliminary finding of 

dumping the Treasury makes a final determination, subject to an optional extension 

to 135 days.
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6. Final Determination of Injury. The International Trade Commission must 

make a final determination as to material injury before the later date of

(a) 120 days after the Treasury's affirmative preliminary determination under

(4) or (b) 45 days after the Treasury's affirmative final determination under

(5) , except that where a negative preliminary determination precedes the 

Treasury's affirmative final determination the time limit is extended to 

75 days after the Treasury's final determination.

7. Anti-dumping Duty Order. Within 7 days of an affirmative final determination 

of injury under (b) the Treasury publishes an anti-dumping duty order which is

the legally operable act on the basis of which anti-dumping duties become 

payable.

8. Assessment of Duties. The assessment of anti-dumping duties is undertaken 

on an entry-by-entry or "transactions" basis. Therefore, in contrast to the 

initial calculation of dumping which is based on a sample of at least 60 per 

cent of all like goods entering the United States during an historic (usually

6 month) period of comparison, final assessment of duty involves a fresh inves

tigation of each batch of imports using current prices for foreign market value 

comparison purposes. However, under the 1979 statutory amendments the authorities 

may now use averaging techniques in assessing duties, an approach which was 

formerly allowable only during the determination of dumping and which, according 

to the United States General Accounting Office, "tends to enlarge existing 

margins or to create margins where none existed"^ (since individual batches 

of exports may be priced below a time-weighted average of home market sales 

even where there is no price discrimination).

Under the pre-1979 statutory rules, withholding of appraisement (apart 

from its use as a provisional measure) was applied to imported goods against 

which an anti-dumping order had been made but which were still to be assessed 

for anti-dumping duties. This meant that the importer could not know the final 

duty payable on goods purchased from the exporter, a state of uncertainty which



in some instances at least appears to have exerted a significant deterrent

effect. Under the new 1979 provisions a cash sum equal to the estimated

anti-dumping duty must he deposited pending the final assessment of duties,

an innovation which can he expected (and is indeed intended) to have even

greater trade-inhihiting effects. The importer is now faced with the prospect

that although his cash deposit is likely to prove excessive because assessed
6 3duties are typically much smaller than estimated duties it may prove 

deficient in which case he will, in contrast to the situation where liquidation 

is suspended following a preliminary determination, he compelled to make good the 

deficiency on final assessment of duties. Furthermore, the size of any deficiency 

is open-ended and not limited hy the terms of the anti-dumping duty order.

Interest is payable on overpayments or underpayments of amounts deposited at 

a minimum rate of 8% per annum.

The inequity of this situation is exacerbated hy the fact that dumping 

findings (like suspension of liquidation orders) are normally made in respect 

of all named products from the exporting country specified rather than products 

of those companies which have been guilty of dumping. However, the Treasury 

has recently altered its administrative practice so that individual companies 

may request investigation prior to a dumping finding: if cleared they are then 

specifically excluded from any subsequent finding of dumping against the 

products of the country of export.

Depending on the complexity of the case and on how the parties concerned 

exercise their options the entire investigative procedure from the date of 

complaint (where not self-initiated) to publication of an anti-dumping order

may take between 7 and 13 months, compared with a range of 10 to 16 months
(280 days)

under the pre-1980 procedure. However, the normal time limit is 9 months / 

which meets the Anti-dumping Code's requirement that investigations, except 

in special circumstances, be concluded within 12 months after their initiation.



The time elapse between a finding of dumping and the assessment of 

anti-dumping duties - an aspect of anti-dumping action not considered by the 

Code negotiators - may be and usually is much longer than the investigation 

itself. The Treasury has calculated that the average length of time between 

physical entry and final liquidation of imports subject to a dumping finding

is between three and three and a half years, while in a recent case involving
. . 61+Japanese television sets the delay was as much as seven years. The length

of the assessment process is due not to underhand protectionist practices on the 

part of the Treasury - which has indeed been under considerable domestic political 

pressure to expedite its procedures (it is a curious paradox that both domestic 

producers and importers believe they are adversely affected by delayed assess

ments) - but to the formidable complexities involved in assessing duties on an 

entry-by-entry basis.

Agreements
The Trade/Act of 1979 attempts for the first-time to place a time limit on 

the assessment of duties. Customs officers are to make their assessment within 

6 months of receiving satisfactory information upon which assessment may be 

based but in no even later than 12 months after the end of the exporters' 

financial year. In effect this provision fixes an outside time limit for duty 

assessment of two years, although the Treasury has set itself a target of only 

one year. It must be doubted however, whether the Treasury target can be 

achieved and even if it were the fact remains that assessment of duties is a 

time-consuming process whose trade-inhibiting effects have not bee properly 

allowed for in the formulation of anti-dumping policy.

The complexity of full-scale anti-dumping investigations as well as the 

related problems of duty assessment have encouraged the United States authorities 

to place greater emphasis on exporters' undertakings. Accordingly, the Trade 

Agreements Act of 1979 elaborates on the revised Anti-dumping Code's provisions 

relating to the negotiation and acceptance of such undertakings. Under the 

amended law exporters may undertake to (l) cease exporting (2) eliminate the
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margin of dumping or (3), under exceptional circumstances, eliminate the

injurious effects of dumping, including any margin of underselling, without
65necessarily eliminating the full margin of dumping. The Trade Agreements Act of 

1979 also made special provision for the Code’s concept of 'sporadic dumping' on 

the basis of which duties may be applied retroactively, although the wording of 

the United States law is here considerably looser than the Code provision. 

Furthermore, retroactive provisional measures, in the form of suspension of 

liquidation, may be applied in such cases - a procedure which is not allowed for 

in the Code.

Under existing regulations the Treasury Secretary may discontinue an 

investigation when he concludes that there are "other circumstances on the basis 

of which it may no longer be appropriate to continue an anti-dumping investiga

tion". This discretion enables the authorities to avoid taking action which

might provoke retaliation or prove otherwise embarassing. The discretion was
66

exercised in Automobiles from the EEC, Canada and Japan where the rationale

for discontinuation was stated in terms of difficulties with volatile exchange
where

rates and adjustments for pollution and safety equipment but/the real explanation 

lay in the threat of retaliation, particularly by West Germany. In this instance 

the foreign exporters did give certain price undertakings which, however, fell 

short of eliminating the alleged dumping margins.

Canada

Canada was an original signatory to the Anti-dumping Code but due to 

the dissolution of Parliament and subsequent General Election was unable 

to bring legislation into conformity with the Code by July 1 1968 

as agreed. Indeed it was feared that Canada might consider her

self released from all obligations under the Code on the grounds 

that United States anti-dumping practices - whose liberalisation 

was the basic quid pro quo for Canada's participation in the Code

negotiations - had not themselves been modified in accordance 
original

with th^Code's requirements. In the event Canada's new Anti-dumping

Act took effect on January 1 1969s although her representatives

were not slow to point out that this liberalisation remained unrewarded
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in terms of expected concessions from the United States.

The main changes introduced by the 1969 Act are the introduction 

of a material injury requirement in place of the previous automaticity, 
the setting up of an Anti-dumping Tribunal to make the necessary injury 

determinations and the adjustment of administrative procedures in 
favour of a system modelled on the United States, with the Deputy 

Minister of National Revenue determining whether or not there is dumping 
in the price discrimination sense. ' However, unlike most national 

anti-dumping legislation, the Canadian Act's wording is not based on 
the Code's terminology and this has given rise to several difficulties.

In the first place the Canadian Act refers to injury to production 
rather than injury to an industry. This may seem an innocuous departure 

from the Code's wording but it is an unmistakably protectionist 

interpretation of the Code's otherwise ambiguous injury standard: 

injury to production can only be measured in terms of diversion of 

business whereas it is possible to argue that injury to an industry 
might embrace broader considerations including the competitive process 
itself. Since no formal protests have been registered on this point 

the wording to the Canadian Act must be taken as confirmation, if it 

be needed, of the protectionist bias of the Code.

Secondly, the Act does not incorporate the provisions of Article 3 

of the Code relating to determination of injury. A Canadian repre

sentative who was involved in the original Code negotiations has 

argued that these provisions (in their original form) were 'so unsatis

factory - in the sense of being unclear - that, if incorporated into 

legislation, they would have caused uncertainty as to the meaning of the
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law.' This is a surprising argument: it might be interpreted to 

mean that international agreements, so far as their wording is 

ambiguous (a matter, one would have thought, for the courts and not 
for the executive) need not be fully implemented.

Other possible objections to the Canadian legislation include 
the absence of any provision for accepting voluntary undertakings by 

exporters, the authority given to the Deputy Minister, under section 34 
of the Act, to declare the entry of imports not 'perfected' if requested 
information is refused (this could theoretically lead to a greater 

degree of retroactivity than permitted by the Code) and the fact that 

under the Regulations the Deputy Minister is given a discretion rather 

than an obligation to adjust for differences in circumstances of sale 
when making price comparisons. Finally, although neither the Act nor 
the Regulations make any specific provision for sales below cost, the

Deputy Minister has in several cases held that such sales are not 'in
gothe ordinary course of trade' within the meaning of the Act.

Against these possible defects must be set the fact that the 
Governor in Council, under section 7 of the Act, may exempt any goods 

or classes of goods from anti-dumping action. Canada has argued that

if there were in any particular case a conflict between the Code and
70Canadian practice this provision would no doubt be invoked.

European Community

In considering the EEC approach to dumping it is necessary to draw 
a distinction between intra-EEC dumping and dumping into the EEC by 
third countries. So far as the former is concerned, the authors of 

the Treaty of Rome evidently took the view that dumping between Member 

States would necessarily disappear once the transitional period was
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over and internal tariff barriers had been eliminated. The report 

on the Messina Conference of 1956 declared that 'an enterprise can 

only practice dumping on other markets to the extent to which its own 

national market is protected. The simultaneous and reciprocal removal

of obstacles to trade within the Common Market will tend to eliminate
71the problems automatically'. It was recognised, however, that during 

the transitional period some protection against intra-EEC dumping

would be required and Article 91 of the Treaty was designed to fulful
. 72this purpose.

Subsection (1) of Article 91 authorises the EEC Commission to 

intervene at the request of a Member State or of any other interested 

party when dumping is being practiced within the EEC. During the 

first transitional period (1958-1969) 40 complaints were investigated 

under this heading, 15 of which were considered by the EEC Commission
73to be cases of injurious dumping. According to the EEC Commission 

this case history amply justified the expectation of the Treaty's 

authors that intra-EEC dumping would disappear with the attainment of 

a customs union, particularly as most complaints were submitted in
.74the first half of the transitional period. However, during the 

transitional period of the new Member States (1973-1977) allegations 

of dumping (ammounting to 31 in all) increased towards the end of the 

period, suggesting that dumping is not dependent on the existence of
, • 75tariff barriers.

Subsection (2) of Article 91 is the so-called 'boomerang' clause 

which sought to prevent transitional intra-EEC dumping by providing that

'products which originate in or are in free circulation 

in one Member State and which have been exported to



another Member State shall, on reimportation, be 

admitted into the territory of the first-mentioned 

state free of all customs duties, quantitative 

restrictions or measures having equivalent effect.'

In other words, the threat of duty-free reimportation was intended to 

discourage discriminatory pricing, a self-enforcement mechanism which appears 

to have originated in a proposal advanced by Lord Beveridge in the 

1930s. 76

Although not specifically limited to the transitional period this 

provision cannot, of course, have any relevance in the context of an 

established customs union. Moreover, since the procedure is automatic it is 

difficult to assess its importance even during the transitional period. However 

Article 17(2) of the Stockholm Convention (setting up the European Free Trade 

Association) incorporated a similar boomerang clause and this appears to have 

been virtually inoperable because of the technical customs difficulties
77associated with reimportation.

It must be doubted whether the underlying assumption of Article 

91 - that intra-EEC dumping cannot be practiced once tariffs have been 

eliminated - is valid. In the first place, a priori reasoning suggests 

that even where tariff barriers are minimal other impediments to 

international trade arbitrage, particularly transport and marketing

costs, may be prohibitive, a conclusion supported by an EFTA Working
78Party on dumping. Secondly, a recent survey by the EEC Commission has 

shown the potentiality for intra-EEC dumping by revealing that identical 

products are frequently sold at prices which vary substantially between
79 . . . . .Member States.1 Finally, the United Brands price discrimination case 

shows that at least where perishable products are concerned individual 

firms have the ability to price differentially within the EEC. Yet



because there are no post-transitional arrangements to deal with intra- 

EEC dumping this problem, so far as it exists, can only be tackled by 

invoking the general provisions of Articles 85 and 86 of the Treaty, a 

procedure which is cumbersome, time-consuming and, in the absence of 

detailed guidelines such as those established by the GATT Anti-dumping 

Code, highly uncertain.

Dumping into the EEC by third countries is governed by Regulation
81No. 459/68 which took effect on July 1 1968 having been adopted by 

the Council of Ministers in pursuance of the EEC's obligations under 

the GATT Anti-dumping Code. This Regulation replaces Member States' 

anti-dumping legislation in the post-transitional period except so far 

as anti-dumping action under the ECSC Treaty is concerned. (See p.22.0 

below).

The EEC Anti-dumping Regulation follows closely the wording of 

the GATT Code. However, it differs in two major respects from the 

United States and Canadian laws in not providing for separate determina

tion of the price and injury issues while at the same time dividing 

investigative responsibilities between Member States and the EEC 

Commission. Briefly, the procedure is that a complaint may be made on 

behalf of a community industry (normally be the appropriate European 

Industry Federation) either directly to the EEC Commission or to a 

Member State in which the affected industry is located. A preliminary 

investigation is then conducted by the EEC Commission which, 

subsequently examines both the dumping and injury aspects of 

the matter in consultation with an advisory committee consisting of 

representatives of each Member State plus a representative of the 

EEC Commission as Chairman. The EEC Commission is authorised to impose



by regulation a provisional dumping duty and on final determination 

of injurious dumping submits proposals to the Council which decides 

what if any definitive duties should be collected by Member States.

Unlike United States and Canadian procedure dumping duties are generally

assessed and collected on an across-the-board rather than a transactions
(although the Regulation -provides for both methods) 

basi^/ and provision is made for rebates of duty where the importer can

show that this is justified.

Despite the division of responsibility between Member States and

The EEC Commission, EEC dumping cases have been dealt with promptly,
82

most investigations being completed within 3-6 months. The speed 

with which investigations are handled is, however, due partly to the 

EEC practice of relying on written or informal undertakings from exporters: 

of the first thirty cases completed under the post-transitional arrange

ments only two resulted in the imposition of anti-dumping duties

whereas 21 were closed after satisfactory price undertakings had been
8 3received. The nature of these undertakings is regarded as confidential 

and details are not therefore published.

or otherThe EEC has preserved its freedom to impose quantitativeyimport

restrictions rather than dumping duties dn imports from countries

which are not parties to GATT, by providing in Article 1 paragraph 2

of the Regulation that 'special measures' can be taken whe dumped

imports originate from such countries. However, in once case where Tspecial' 
duties were imposed under this provision, the alleged malpractice related 
underselling Community producers rather than to dumping in the GATT sense.

The EEC Regulation permits dumping duties to be imposed only 

where there is injury or threat of injury to a 'community industry', 

thereby complying with the unified market provision of Article 4(3) 

of the GATT Code. Furthermore, the community industry must for this



purpose normally constitute at least 'a major proportion' of total 
community production, as specified by Article U(l) of the Code.
However, the EEC Commission has evidently construed 'a major pro-Q [-
portion' as meaning something less than 50 per cent,  ̂whereas the
negotiators of the Code appear to have understood this term to mean 

cC- . . .  ,at least half ^ total domestic production (see p.Ul*- above). In the
context of dumping allegations which frequently affect only two or
three Member States this difference of interpretation can clearly be
decisive.

On the other hand the original causality provision of the Code (reproduced 
in the EEC Regulation) has been given a strict interpretation by the EEC 
Commission which requires that the injurious effects of dumping must 
exceed those of all other factors combined.

Finally, the EEC Regulation restricts the imposition of dumping
duties to those situations where 'the interests of the Community'
demand such intervention. This evidently embraces the interests of
consumers, intermediate producers, exporters, the special problems of

86developing countries, anti-inflation policy and competition policy.
So far as the last is concerned the EEC Commission's Competition
Directorate may, if it suspects oligopolistic practices within the
meaning of Article 85 of the Treaty of Rome, recommend that no anti-

87dumping action be taken.

As a result of the EEC Ballbearings case (see p.188 below), in which 
the EEC Commission's procedures were severely criticised, Regulation No.
1+59/68 was amended in August 1979* L Under these amendments provisional 
duties may be definitively collected where a price undertaking is accepted 
provided that dumping and injury has occurred prior to the undertaking; 
interested parties are given certain rights of access to information used 
during the investigation and may ask to be informed of the essential facts 
and considerations on the basis of which the Commission intends to propose 
definitive action; specific provision is made for price comparisons where 
sales on the exporters ' domestic market are made at a loss and cannot therefore 
be considered as being in the normal course of trade; and procedures for 
establishing dumping by state-trading countries are set out.

The Developing Countries
The developing countries claimed a special status vis-a-vis 

anti-dumping actions during the 1966/7 Code negotiations. Accordingly 
their representatives in the Group on Anti-dumping Policiesproposed
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the following footnote to Article 2(d) of the Code:

'It is recognised that such a particular market situation 

may frequently exist in countries, the economies of which 

can only support low standards of living and which are in
89.

the early stages of development.

This addendum would have permitted reference to third country 

export prices rather than to domestic prices where alleged dumping 

by developing countries was concerned. However, there were strong 

objections from, inter alia, the United Kingdom which was concerned 

that a permissive approach to dumping by developing countries might 

threaten its own textile industry. In the event there was no agreement 

and the developing countries declined to adhere to the Code.

In September 1970 this issue was revived when a GATT Working 
Party on Acceptance of the Anti-dumping Code was established to 

examine the special problems of developing countries. The Working 

Party met five times between 1972 and 1975 in an attempt to bridge 

the gap between existing Code signatories and the developing countries. 

The attitude of the latter was summarised in a position paper from 

Israel which suggested that developing countries' domestic prices 

were artificially high and therefore inappropriate as a basis for 

comparison (1) because of tariffs and fiscal taxes on imported 

materials and on finished goods which could not be fully corrected 

by procedures for drawbacks and (2) because 'infant industries' in 

such countries had a higher cost structure in the early years of 

development. Accordingly it was suggested that the normal value 

of all exports from developing countries should be based on inter

national prices for the goods concerned, and not on home market
, 90prices.



The existing Code signatories, on the other hand, were concerned 
that special treatment of this kind might confer a licence to dump on 
developing countries. They were also anxious to retain the 'integrity' 
of Article VI of GATT and to avoid having to introduce new domestic 
legislation to make provision for the developing countries.

In 1973 a form of words was eventually adopted by the Working 
Party on an ad referendum basis but rejected on referral by a number 
of countries. Finally, the following compromise text was submitted 
to the Working Parhj at its 1975 meeting:

'1. It is recognised that the determination of normal value 
on the basis of Article 2(a) of the Code can pose special 
problems for products exported from developing countries 
because of the special characteristics of their economies.

2. In such cases the provisions of Article 2(d) shall apply 
and normal value shall be determined as far as possible
on the basis of comparable price of products when exported 
to any third country.

3. In the application of the criteria for the determination
of of normal value of the exports of developing countries,

account shall be taken of the special characteristics of
91their economies and of their problems.'

However neither side would accept this proposed compromise and the 
Working Party was eventually forced to report its inability to 
reach agreement. The Working Party proposal was revived during the 
Tokyo Round trade negotiations but the only concession to developing 
countries that eventually emerged was provided by Article 13 of the 
revised Anti-dumping Code. This requires developed countries go give 
special regard to the special situation of developing countries when 
considering the application of anti-dumping measures under the Code, 
but specifically does not exempt developing countries from the Code's 
general provisions.
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CHAPTER 5: ANTI-DUMPING IN ACTION

Under existing anti-dumping arrangements national enforcement 

agencies exercise considerable discretion in determining what 

constitutes injurious dumping. It is therefore instructive to 

examine the decisions of these agencies and the principles they 

have adopted in approaching the injury question. The United States 

International Trade Commission (ITC) has always published fairly 

detailed reports of its findings and following passage of the 1974 

Trade Act, which required that such reports contain a 'statement of 

findings and conclusions and the reasons or bases therefore, on all 

of the material issues of fact or law presented', this information 

has included background material prepared by the ITC's research staff. 

The Canadian Anti-dumping Tribunal, since its inception in 1969, has 

likewise published detailed reports but, in contrast, other national 

agencies, including the EEC Commission, have published only the barest 

outline of their determinations. The present Chapter therefore focuses 

on United States and Canadian practice, although a recent anti-dumping 

case which came before the European Court is also examined. The final 

section reviews the proceedings of the GATT Committee on Anti-dumping 

Practices.

UNITED STATES

As explained in the previous Chapter, the United States Admini

stration has, by amending the Treasury's Regulations, attempted to 

ensure that the procedural requirements of the GATT Anti-dumping Code 

are adhered to by the Treasury Department. In contrast the ITC, in 

accordance with Title II of the Renegotiation Amendments Act 1968 and 

its own stated view of the conflict between the original Code and the
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Anti-dumping Act 1921, has pursued an independent course resulting in 

a series of decisions which appear to conflict with the requirements 

of the original Code in three key areas: the definition of injury, 

the causal linkage between injury and dumping and the definition of 

domestic industry. These three aspects of injury determination are 

considered below in the light of recent amendments both to the Anti

dumping Code and to the United States anti-dumping law. In order to 

avoid unnecessary confusion the term 'ITC' will be used to refer both 

to the International Trade Commission and its forerunner, the Tariff 

Commission. It should be emphasised at the outset that the ITC is not 

bound by its earlier decisions, although there is a tendency for 

Commissioners to cite past decisions in support of their findings.

Injury Definition

The distinction between 'what degree of injury' and 'injury to 

what' has already been discussed (see p. 82 above). The questions 

to be considered here are the degree of injury required by the ITC 

before an affirmative finding of dumping can be made, and the con

sistency of this injury standard with the provisions of the Anti

dumping Code.

The United States Anti-dumping Act 1921 stated merely that the 

ITC 'shall determine ... whether an industry in the United States is 

being or is likely to be injured ...' When the original Anti-dumping 

Code was signed on June 30, 1967 the United States Administration 

evidently took the view that the ITC could be expected to conform to 

the Code's 'material injury' requirement since this was the standard 

previously applied both by the Treasury (when it was responsible for 

injury determinations) and by the ITC. In support of this view the



ITC, in Titanium Dioxide from France, had made the following unanimous

statement:

'Prior to October 1, 1954, the Treasury Department was 

responsible for determining not only whether sales below 

fair value were being made but also whether such sales were 

causing or were likely to cause injury to an industry in the 

United States. On that date, Congress transferred the injury 

determination function from the Treasury Department to the 

Tariff Commission. In the congressional hearings that took 

place before the transfer was made, representatives of Treasury 

reported that the terms "injury", as employed in the Act, had 

been interpreted to mean "material injury"; and the Tariff 

Commission indicated that it would continue to follow that 

interpretation unless Congress directed otherwise, which it 

has not done. Thus, an affirmative finding by the Commission 

under the Anti-dumping Act must be based upon material injury 

to a domestic industry resulting from sales at less than fair 

value. 1

However, within three months of the Code being signed, the ITC 

in Cast Iron Soil Pipe from Poland departed radically from this 

approach to the injury question, determining that injury should be 

found under the Act if it were 'something more than de minimis.' 

Commissioner Clubb, in his concurring statement, made the following 

observation:

'In order to relieve the Customs Bureau of the necessity of 

examining every importation for possible violation, the injury 

test was included. Congress thus made clear that it did not 

intend that every import sold at less than fair value should be



subjected to dumping duties. If a competitive article is not

produced in the United States, or if the imported article

competed only peripherally in the same geographic or product

market, Congress has provided for the consumer to benefit from

the lower prices, rather than the domestic producer from

peripheral protection. But where the competition is direct,

and the price is unfair, Congress has insisted that the dumping
2duties be imposed.

In Pig Iron from East Germany, this de minimis injury standard was 

again upheld and in his concurring statement Commissioner Clubb, 

after reviewing the legislative history of the Act's injury requirement 

(including the refusal by Congress in 1951 to insert at the Admini

stration's request a requirement of 'material injury') concluded that 

'any attempt on our part to impose on the Act an interpretation which
3requires anything more than de minimis injury is clearly unwarranted.'

In recent years the de minimis injury standard has been reaffirmed 
4 .in numerous cases with the result that dumping has been found even 

where market penetration of the dumped imports has been negligible.

For instance in Ferrite Cores from Japan  ̂dumped imports amounted to 

only 0.4 per cent of domestic consumption, in Clear Sheet Glass from 

Japan  ̂the proportion was 2-3 per cent, in Clear Sheet Glass from Taiwan
g

0.25 per cent, in Acrylic Sheet from Japan less than 3.5 per cent,
9m  Tempered Glass from Japan less than 1 per cent and in Bayon Staple 

Fibre from Italy'1 u not more than 0.2 per cent. Furthermore it 
appears that in none of these cases was a regional market identified

which might have had the effect of increasing the level of import

penetration in specific geographical markets. These post-Code injury

determinations contrast with the ITC's earlier approach which was,

broadly, to find no injury unless market penetration exceeded 7 per cent



The adoption of a de minimis injury standard has been severely
criticised by some commentators as representing a shift towards 12protectionism. Certainly, such an approach is far removed from any

concern with injury to competition which, as indicated above, might

provide the basis for a rational anti-dumping policy. The ITC's injury

determinations have also been attacked within the GATT Committee on

Anti-dumping Practices as being in conflict with the material injury

requirement of the Code, particularly where allegedly injurious dumped

imports have accounted for less than 5 per cent of total United States 
13consumption. United States representatives on the other hand have 

argued that whatever the language employed, the ITC's decisions have 

been consistent with a material injury requirement, a proposition 

which may be doubted in view of the affirmative determinations noted 

above.

The Trade/Act of 1979 brought United States legislation into 

apparent conformity with the Code by introducing a 'material injury' 

requirement. However, material injury is defined in the statute as 

a "harm which is not inconsequential, immaterial, or unimportant" and 

the intention of the legislators appears to have been that the new wording 

should not in any way affect the ITC's recent approach to injury deter-
14minations. Indeed, by defining the word material to mean something more 

than its opposite Congress has upheld the restrictive approach adopted 
by Commissioner Clubb and, arguably, strengthened the hand of the 

protectionists. It may be significant, too, that the EEC, formerly
a shrill critic of the ITC's de minimis injury standard, has ceased to 

challenge the United States on this issue, suggesting that official 
attitudes towards anti-dumping policy are converging along protectionist
lines.
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Causation

The second major area of potential conflict between United States 
lav/ and the Code is the causation issue. Whereas the original Code 
required that dumped imports be "demonstrably the principal cause" of 
injury, the revised version (see p above) makes clear that dumping 
must in itself constitute a separate and sufficient cause of material 
injury. In contrast the Anti-dumping Act, 1921 merely stated that 
injury to a domestic industry must be 'by reason of' dumped imports, 
v/ording that has been retained under the Trade Agreements Act of 1979-

In its report on the Trade Act of 197^, the United States Senate 
Committee on Finance, in addition to upholding the ITC's de minimis 
injury standard, made the following observation on the statutory 
causation test:

'Moreover, the law does not contemplate that injury from LTFV
Imports be weighed against other factors which may be contributing
to an injury to an industry. The words 'by reason of' express a
causation link but do not mean that dumped imports must be a
(or the) principal cause, a (or the) major cause, or a (or the)
substantial cause of injury caused by all factors contributing

15to overall injury to an industry'.

This interpretation v/as reaffirmed in the Statement of Administrative 
Action on the Trade Agreements Act of 1979 and also by the Senate Committee 
on Finance v/hich stated that under the 1979 Act "the current practice by

y\ ̂
the ITC with respect to causation v/ill continue ..."

It is clear, therefore, that United States practice has been in con
flict with the original version of the Code, while recent injury deter
minations suggest that the unchanged statutory wording on causation may 
also be in conflict with the revised Code. For instance, in Pig Iron 
from Canada the ITC observed that:

'In earlier investigations the Commission has pointed 
out that it is not necessary to show that imports were 
the sole cause nor even the major cause of injury as 
long as the facts show that the LTFV imports v/ere more 
than a de minimis factor in contributing to the injury'."1^

In Ferrite Cores from Japan the ITC held that 'the relative importance



of such injury /caused by dumped importsy to injury caused by other
_ o

l_non-dumping/ factors is irrelevant,' in Elemental Sulphur from
. 19Mexico " the causal test applied was whether dumping was an 

"identifiable" cause of injury, while in Melamine Crystal from 

Japan the ITC concluded:

'However, it is not necessary that importation of LTFV 

merchandise be a principal cause, a major cause, or a 

substantial cause of injury to an industry. Even when 

several factors that may cause injury, other than LTFV 

sales, are present, all that is required for an affirmative 

determination is that the merchandise sold at LTFV contributed 

to more than an inconsequential injury.'

21This view was reaffirmed in Paving Equipment Parts from Canada
. . 22and also m  Railway Track Equipment from Austria where it was held

that 'the term "by reason of" expresses a causation linkage but does 

not mean that the LTFV imports must be a principal, major, or substantial 

cause of the injury or likelihood of injury'.

The ITC has also been prepared to consider the cumulative impact 

of simultaneous dumping from different countries, in effect attributing 

the total injury caused thereby to each individual country; and on 

one occasion it has held that, where an importer switched his purchases 

from one country to another, the injury caused by dumped imports from 

the first country was being 'continued' by dumped imports from the
, 24second.

The combination of a de minimis injury standard, a de minimis 

causation requirement and a willingness to cumulate injury where



dumping is occurring from several different sources might suggest 

that the United States has moved towards a per se prohibition of 

price discrimination in international trade. However, such a 

conclusion would not be altogether justified, since the ITC has on 

several occasions taken pains to distinguish injury caused by dumping 

from injury caused by other factors such as cyclical recession in the 

domestic industry and non-price considerations favouring the dumped 

imports.

The ITC has been divided as to whether the domestic economic 

cycle should be regarded as a separate causal factor, a factor which 

may aggravate the injury caused by dumped imports or an extraneous

factor to be ignored altogether. In Iron and Sponge Iron Powders from
25 . . . .Canada the majority held that recession m  the domestic industry was

the predominant and independent cause of injury and found no injury
26caused by dumping. On the other hand, in Acrylic Sheet from Japan 

the majority took the view that the domestic recession aggravated the 

injury caused by dumping and that 'LTFV imports have an even greater 

impact under these conditions', while the dissenting minority rejected 

the affirmative injury determination partly on the grounds that the

recession should be considered a separate causal factor. A similar
27difference of view occurred in Melamine in Crystal Form from Japan 

where the majority's injury finding was based on the view that 'the 

increase in LTFV imports clearly were more injurious because the United 

States industry was already suffering from the economic recession in 

1975', while the dissenting minority argued that 'such /LTFV/ sales 

are not an identifiable cause of any such injury; rather, the recession 

in the markets for end products using melamine accounts for any such

injury'. The same opposing points of view were advanced in Carbon
28Steel Bars and Strip from the United Kingdom while in Birch Three-Ply



Door Skins from Japan ' one concurring statement argued that an industry 

'must be taken as it is' where subject to cyclical forces and that injury 

caused by the economic cycle should be ignored for anti-dumping purposes. 

In several other cases the ITC has rejected a finding of likelihood of 

injury in view of the prospective cyclical upswing in the domestic 

industry. ^

This controversy over the causal role of the economic cycle has 

not been resolved and it is interesting to note that a similarly 

ambivalent attitude towards this issue is apparent in the decisions 

of the Canadian Anti-dumping Tribunal. However, the revised version 

of the Code, by requiring in a footnote to Article 3(4) that 'contraction 

in demand' be viewed as a separate, non-dumping cause of injury appears 

to have clarified the matter at GATT level, while suggesting that this, 

too, could become an important area of conflict between the Code and 

the ITC.

The ITC has also given careful consideration to the role of non

price factors in its injury determinations. For instance in Electronic
31Colour Separating Machines from the United Kingdom the ITC found no 

injury despite the fact that dumped imports accounted for 27 per cent 

of the domestic market, on the grounds that superior design rather than 

low price was the main attraction of the imported product. Similar 

reasons were advanced for negative injury determinations in Knitting
32 33Machines from Italy and Hollow, Cored Brick and Tile from Canada.

34On the other hand in an earlier case, Fish Nets and Netting from Japan 

a majority argued along quite different lines: here it was held that 

where there is dumping it must be presumed that differentially low 

prices are necessary to obtain business ('it is not reasonable that
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they would dump and accept a lower price without need') and that where 

there is also some displacement of sales by domestic producers the 

dumping should be regarded as a cause of injury. However, this reasoning
35has not been followed in subsequent determinations and the current 

practice is for the ITC's research staff to carry out a survey of 

domestic purchasers of the imported product with a view to establishing 

whether and to what extent non-price factors may have influenced the 

volume of sales.

The economic logic of the ITC's approach to causation is questionable. 

Non-price factors such as superior quality or design must be presumed to 

have a monetary value to the purchaser which can be neutralised by a 

sufficient price discount on the inferior product. The real issue 

therefore is whether there is sufficient cross-elasticity of demand 

between the imported product (at the dumped price) and the domestic 

product to justify the conclusion that the margin of dumping is causing 

such displacement of sales as to constitute injury to the domestic 

industry. It may be supposed, furthermore, that if the imported product 

fails this substitutability test then there is no 'like product' within 

the meaning of the law.

The ITC's approach to non-price causation of injury is also 

reflected in the importance it attaches to the margin of underselling, 

that is the extent to which dumped imports are priced below comparable 

products manufactured by domestic firms. In general no injury is found 

where there is no margin of underselling, a principle recently endorsed 

by the Senate Committee on Finance in its Report on the Trade Act of 1974:
'... The Anti-dumping Act does not proscribe transactions

which involve selling an imported product at a price which is



not lower than that needed to make the product competitive in the

United States market, even though the price of the imported

product is lower than its home market price. Such so-called

"technical dumping" is not anti-competitive, hence, not
36unfair; it is procompetitive in effect.'

The ITC, in applying this principle, has tended to use the language of 

causation rather than the language of antitrust. For instance in 

Hollow, Cored Brick and Tile from Canada where there was a negative 

injury determination despite an average dumping margin of over 20 per 

cent, the ITC argued that, since there was very little difference in 

price between the imported and domestic product, factors other than 

price must have determined the final choice of supplier. This 

approach, however, ignores the real causal issue, which is the 

extent to which reversion to a uniform pricing policy might be 

expected to result in a sales shift in favour of domestic producers.

The revised Code's new wording on price undercutting has been
Agreementsincorporated into United States law by the Trade/Act of 1979. This 

permits consideration of injurious price effects even where the imports 
do not actually undercut the price of domestic like products and it 
may be that the ITC's approach to 'technical dumping' will become 

more restrictive as a result of this statutory amendment.

In the Canadian Brick case the ITC's negative injury determination 

was based partly on the low margin of underselling relative to the 

margin of dumping. In several cases, however, the ITC has taken the 

opposite view and found no injury because of the low margin of 

dumping relative to the margin of underselling, the rationale being 

that dumping cannot be said to cause injury under such circumstances.



The confusion existing in this area of causation is further illustrated
37by Swimming Pools from Japan where the apparent margin of underselling 

(21-41 per cent) was high relative to the average margin of dumping 

(3.5 per cent) but where the ITC, by adjusting inter alia for cheaper 

financing terms offered by the domestic producer, identified a 'true' 

underselling margin of only 10 per cent. Because the adjustment 

increased the ratio of dumping to underselling the ITC was able to 

justify a positive injury determination notwithstanding the fact 

that the imported product was shown to be less competitive than it 

would have been in the absence of such an adjustment. Furthermore, 

this concern with the relative importance of the margins of dumping 

and underselling appears to be inconsistent with the principal declared 

in Ferrite Cores from Japan (and applied in several subsequent cases) 

that 'the relative importance of such /dumping/ injury to injury 

caused by /non-dumping/ factors is irrelevant.'

In summary, the ITC, by adopting a de minimis causation standard, 

has established a principle in conflict with the causal requirements 

of both the original and the revised Code, while in seeking to avoid 

a per se prohibition of dumping it has failed to differentiate 

satisfactorily between dumping and non-dumping injury.

Domestic Industry

The third main area of potential conflict between the Code and 

the United States anti-dumping law as applied by the ITC concerns 

the definition of domestic industry.Article 4 (1) of the Code equates 

domestic industry with producers accounting for a major proportion of 

total domestic production of the like product, subject to the market 

segmentation provision of sub-paragraph (ii). The Anti-dumping Act 1921,
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on the other hand merely referred to a determination being based on 

'an industry in the United States', a form of wording which has enabled 

the ITC to exercise considerable discretion in its application of the 

law.

In the first place the ITC has not confined its injury determina

tions to 'like product' industries as the Senate Committee on Finance 

has made clear:

'The Anti-dumping Act refers to "an industry in the United 

States." There are no qualifications as to the kind of 

industry or the number of industries that might be adversely 

affected by the LTFV imports under consideration. Although 

the Commission's investigations have usually been concerned 

with an industry consisting of the domestic-producer facilities 

engaged in the production of comparable articles (i.e. articles 

like the imported articles), a number of investigations have 

been concerned with the domestic facilities engaged in the

production of articles which, although unlike the imports,
. . 38are nevertheless competitive therewith in domestic markets.'

This liberal interpretation of the Act was reaffirmed in Amplifiers
39from the United Kingdom where it was held that the use of the 

indefinite article ('an industry') meant that 'if any industry is 

injured by LTFV imports, the statute is satisfied'. Clearly, this 

approach is in conflict with the Code which provides that only 

producers of 'like' (meaning physically identical) products can 

constitute the domestic industry. On the other hand it is difficult 

to take exception to the United States approach since whether the 

purpose of anti-dumping action be protectionist or procompetitive, it 

seems logical to extend its application to those domestic industries
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which are competitive with the foreign exporter and which are therefore 

adversely affected by the dumped imports.

The Trade Agreements Act of 1979 incorporated the Code definition of 
domestic industry but it also goes on to define 'like product' for this pur
pose as "a product which is like, or in the absence of like, most similar in 
characteristics and uses with, the article subject to an investigation ..." 
(italics added). This formulation is very different from that provided 
in Article 2(2) of the Code and by including products which are most 
competitive with the imported goods appears to be designed to conform 
to the ITC's existing approach to the definition of industry. Such, in 
any event, is the view of the Senate Committee on Finance \tfhich stated 
that 'the definition of "like product" should not be interpreted in such
a fashion as to prevent consideration of an industry adversely affected

40by the imports under investigation'.

The ITC has also used its discretion to develop a concept of

market segmentation which differs from the segmentation provision

of Article 4(lXii) of the Code. In two of the earlier cases involving
41segmentation, Steel Reinforcing Bars from Canada and Carbon Steel Bars

42and Shapes from Canada injury to the Pacific Northwest industry was

held to constitute injury to the national industry without further
4xexplanation. In Steel Bans and Shapes from Australia, on the other 

hand, the ITC held that both California and the Northwest states 

constituted separate competitive market areas 'because freight 

differentials limit sales of domestic steel products in such areas 

principally to the plants operating within the areas'. The ITC also 

concluded in this case that 'an injury to a part of the national 

industry is an injury to the whole industry', an observation which 

has led some commentators to suggest that the necessary statutory
44injury may be found wherever a local industry is adversely affected.

It seems more probable, however, that what the ITC intended by this 

pronouncement was that injury to a part, where found to constitute a
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regional market, would be viewed as injury to the whole, an inter
pretation which has been endorsed by the Senate Committee on Finance 
(see below).

45In Canned Pears from Australia likelihood of injury was found to 
a regional market comprising the Northeast and Mid-Atlantic states and 
in Clear Sheet Glass from Japan injury was found to the West Coast and 

Southeastern states, although no explanation was given in either case 

for isolating these particular areas. In Asbestos Cement Pipe from
46Japan the West Coast was held to be a regional market because local

plants supplied almost all the domestic pipe sold in the area and
47supplied little outside, whereas in Hardwood Pulp from Canada the

Northeast and North Central regions were classified as "competitive 

market areas" because the dumped imports were concentrated there, and
48in Steel Wire Rope from Japan the Pacific Southwest, Pacific

Northwest and South Central regions were regarded as separate markets
because of freight costs and "distinct regional pricing and discounting

49levels... In Elemental Sulphur from Canada likelihood of injury 

was found based on a regional market comprising the North Central
states which were held to be isolated commercially by high transport

5 0costs; and m  Expanded Metal from Japan, the majority's injury 
finding was expressed in terms of a regional market (the seven Western 

states) although no formal differentiation was made and the dissenting 
minority rejected segmentation on the grounds that (1 ) a significant 

volume of outside production was sold within the area (2) a significant 
volume of local production was sold outside and (3) the LTFV imports 
were not concentrated in the area.

The Senate Committee on Finance commented as follows on the ITC's



practice of assessing injury in terms of regional markets:
'A hybrid question relating to injury and industry arises when 

domestic producers of an article are located regionally and 
serve regional markets predominantly or exclusively and LTFV 

imports are concentrated in a regional market with resultant 

injury to the regional domestic producers ... where the evidence 
showed injury to the regional producers, the Commission has 
held the injury to a part of the domestic industry to be injury 

to the whole domestic industry. The Committee agrees with 
the geographic segmentation principle in anti-dumping cases. 
However, the Committee believes that each case may be unique 

and does not wish to impose inflexible rules as to whether 
injury to regional producers always constitutes injury to an
. . , ,51industry.

The ITC has subsequently followed the Senate Committee in determining 

that a market may be considered regional where:
(1 ) domestic producers of an article are located in and serve 

a particular regional market predominantly or exclusively 
and

(2) the LTFV imports are concentrated primarily in the regional 

market.

This last formulation of the regional industry question differs 
significantly from the segmentation provision of the original Code: 

in particular there is no requirement that none or almost none of the 
product produced elsewhere in the country is sold in the market, and 

injury need not be to all or almost all of the regional production. On 
the other hand the ITC's ruling that LTFV imports must be concentrated 

primarily in the regional market is additional to the original Code 

requirements.
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This divergence of approach to the segmentation issue possibly 

reflects a fundamental difference in objectives. The negotiators 
of the original Code appear in this particular instance (see p.l\6 above) 
to have been concerned to preserve competition in the local market 
area, the possible elimination of a local industry being considered 

unacceptable only where there was no other source of domestic supply 

to that area. In contrast the ITC's main preoccupation has been with 
the threat to local production and employment, regardless of the 
implications for the competitive process itself, and regardless, too, 

therefore of external sources of supply. However, in balancing this 

protectionist concern against the possible inequity to those importers/ 

exporters of the dumped product who supply areas outside the local 
market area the ITC has included the requirement that LTFV imports 

be concentrated in the regional market since, in the absence of price 
undertakings, anti-dumping duties must be imposed across-the-board and 

not regionally).

These differences of approach have now been formally reconciled in
that the segmentation provision of the revised Code includes a requirement

Agreements
that imports be concentrated in the regional market while the Trade/Act 
of 1979 incorporates the Code wording, subject to the qualification 

that under the United States law a regional industry may now be found to 

exist in "appropriate" rather than "exceptional" circumstances.

Indicia of Injury
In assessing injury or likelihood of injury to a domestic industry 

the ITC has placed particular emphasis on the following indicators: 
price depression, price suppression, displacement of domestic producers' 
sales by LTFV imports, capacity-utilisation, unemployment, profit-erosion
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• • 53and foreign capacity to produce for export. These factors are similar

to those cited in Article 3(3) of the Anti-dumping Code (now incorporated
Agreementsinto United States law by the Trade/Act of 1979) as being most relevant 

for injury determination purposes and there is no reason to believe 

that the United States* recent approach to assessing the extent of 
injury is in conflict with the requirements of the Code. However, it 

is perhaps worth noting some of the difficulties which the ITC has faced 
in this area.

54In Concord Grapes from Canada the question was raised as to 

whether injury which occurred two years prior to the hearing (this 

being the period during which the Treasury had found LTFV imports) 
could constitute present injury for the purposes of the Anti-dumping 
Act. Commissioner Clubb, in his concurring statement, concluded that 
in a case such as this involving seasonal dumping, a time elapse of two 

years was too long to permit application of the Act which was 'not 
designed to punish past wrongs'. Furthermore, neither he nor the other 

Commissioners were prepared on this occasion to presume the recurrence 
of dumping so that a negative determination was reached.

56In Potassium Chloride from Canada'' the ITC held that the purpose 
of the Anti-dumping Act was to protect not only the owners of producing 

plants, but also the welfare of employees and the local community. 
Accordingly injury was found despite the fact that this was self-inflicted 

in so far as the owners of the Canadian plants which were dumping were 
also the owners of the adversely affected United States domestic plants.

On the other hand it seems that the ITC will not take into account any

beneficial effects that dumping may have on domestic economic interests
57(for example consumers) outside the industry under consideration. In 

this respect United States practice differs from that of the EEC where
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all economic interests may be weighed in arriving at an injury 
determination (see p. 11+ 3 above).

Despite promptings from the United States Department of Justice, 

the ITC has not generally been prepared to take into account anti-trust 
considerations when assessing injury to a domestic industry. For 
instance in Parts for Paving Equipment from Canada there was evidence 
of monopolistic rates of return on sales of domestically produced 

spare parts, and one Commissioner in his dissenting statement concluded 
that '... the extreme profitability of the industry under conditions 
of no competition except from one foreign producer, makes it impossible

58for me to conclude that the industry is being injured. However, the 

majority, in finding positive injury, apparently took the view that the 
possible anti-competitive consequences of anti-dumping action were 

irrelevant. Similar reasoning is to be found in Welded Stainless Steel 
Pipe and Tube from Japan where Commissioners Alberger and Minchew, in 
their concurring statement, stated: "The Anti-dumping Act essentially 

protects domestic competitors from international price discrimination. 
It is not designed to ameliorate all the effects of unfair low pricing, 

therefore it does not require any analysis of restraints of trade or
. . . . .  59competitive conditions in the United States economy."

On the other hand the ITC has on occasion taken into account the
profitability of dumped imports to the dumper. In Stainless-Steel

 ̂ , 60Plate from Sweden it was noted that the Swedish producers achieved a 
high rate of return on their LTFV sales to the United States on which 

basis it was concluded that such sales, in the absence of anti-dumping 
action, could be expected to continue indefinitely. To find injury, 

as the ITC did, in such circumstances is perverse in that 'prospectively
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permanent' dumping (to use Viner's phrase) can only benefit the importing
61country. The ITC would be on surer ground if it were to find injury 

where the foreign exporter was experiencing low profits or losses on 

its dumped exports since this might be construed as evidence of predatory 

behaviour.

The intent of the foreign producer has also been a factor in
62

United States injury determinations. In Bicycles from Czechoslovakia 

the apparent intent to continue dumping was an element in the finding
63of likelihood of injury; in Steel Jacks from Canada and Printed Vinyl

64Film from Brazil the exporter's refusal to enter into a voluntary price 

undertaking was construed as evidence of intent to continue dumping and 

therefore of likelihood of injury; while in Railway Track Equipment
63from Austria the exporter's violation of a previous undertaking was 

regarded by the ITC's Chairman (in his dissenting statement) as a factor 

to be weighed in the injury determination. In Potassium Chloride from 

Canada the ITC summed up its approach to the question of intent as 

follows:

'Intent to injure has been considered relevant only in 

determining whether there is likelihood of injury and then

only in those cases where the predatory intent is coupled with
,66a capacity to carry out such intent.

However, predatory intent has never been cited as a factor 

contributing to a positive injury determination, a significant omission 

given the importance which anti-dumping enthusiasts attach to the 

dangers of predatory behaviour. On the other hand absence of predatory
67 68 .intent, accidental or unintentional dumping and the co-operative

69 . .attitude' of the foreign producer have all been cited as justification 

for finding no injury; and in one recent case promotional pricing was



regarded as non-injurious. Finally, one Commissioner has commented

that 'our fact-finding hearings are merely designed to uncover the 

indicia of injury and its causal relationship with LTFV sales, but do

not equip us to adjudicate matters revolving around the intentions of
71the parties.'

In general the ITC has been reluctant to find likelihood of injury 

where there is no present injury, an approach which differs markedly 

from that of the Canadian Anti-dumping Tribunal (see below). The Senate 

Committee on Finance reported that 'The Commission's affirmative determinations 

that an industry "is likely to be injured" by LTFV imports are based upon 

evidence showing that the likelihood is real and imminent and not on

mere supposition, speculation or conjecture' a formulation which appears
72to conform with the requirements of Article 3(6) of the Code.

In only one case has the ITC considered whether an industry 'is 

prevented from being established' by LTFV imports. In Regenerative
73Blower Pumps from West Germany the majority held that since the allegedly 

injured United States firm had not altered its plans to produce as a 

result of the LTFV imports, there was no prevention of establishment of 

a United States industry. The dissenting minority, on the other hand, 

took the view that 'establishment' in this context meant more than 

mere physical presence and that the statutory wording should be inter

preted to mean forestalling the development of a stable and viable 

United States industry, on which basis an affirmative determination 

was justified.

Determinations Under Section 337

No survey of the ITC' s approach to anti-dumping investigations



would be complete without reference to its parallel findings under 

section 337 of the Tariff Act of 1930. This statute, as amended by 

the Trade Act of 1974, authorises the ITC - subject to the President's 
disapproval for 'policy reasons' - to issue cease and desist or exclusion 
orders in respect of imported articles where such importation includes 
unfair acts with the effect or tendency of either injuring an efficiently 

and economically operated domestic industry or restraining or monopolising 
trade and commerce in the United States.

Until recently Section 337 determinations were confined largely 
to cases involving complaints by United States patent holders but since 

enactment of the Trade Act of 1974 the ITC has extended the scope of 
such investigations to include allegations of predatory pricing practices. 

This has involved the ITC in an area which overlaps with the jurisdiction 
of the Federal Trade Commission, the Department of Justice and the

Treasury Department, thereby provoking a bitter controversy among
74 . . . . .the agencies concerned. In particular, section 337 investigations

may duplicate anti-dumping proceedings as occurred in Certain Colour
. . . .  75Television Receiving Sets where the Secretary of the Treasury, in 

a letter to the ITC, disputed the latter's authority to conduct 
hearings in relation to allegations which clearly fell within the 
scope of the Anti-dumping Act.

The possible implications for anti-dumping policy of the ITC's 
expanded investigative role are well illustrated by Certain Welded 

Steel Pipe and Tube. Here a majority of Commissioners, applying 

the Areeda-Turner test of predatory behaviour (see p 3 ^  above) concluded 
that Japanese exporters were engaging (individually and not collusively) 

in predatory pricing because their prices were considered to be below 
average variable cost, itself a proxy for 'reasonably anticipated



marginal cost.' However, there was no supporting evidence of predatory 
intent, the costs of the Japanese producers, in the absence of direct 

evidence (which they refused to provide) were 'imputed' on the basis 

of United States producers' unaudited and unverified estimates of their 
own variable production costs, and the exclusionary behaviour was 
allegedly aimed not at domestic producers but at imports from other 

countries which were held to be essential to the maintenance of healthy 
competition in the United States market. Perhaps the most remarkable 

aspect of this investigation, apart from the inadequacy of the cost 
calculations, was the fact that eleven Japanese producers, acting 
independently of each other, should be found engaging in pricing 

practices aimed at securing a monopoly position not only against each 

other but against other foreign competitors. Since there was no 
indication that these other foreign competitors were threatened with 

elimination one might reasonably suppose that they would continue to 

provide potential competition sufficient to prevent any Japanese 
producer from raising prices to a monopolistic level.

Duplicative proceedings were also initiated in this case under
the Anti-dumping Act, 1921. However, in Welded Stainless Steel Pipe

77and Tube from Japan the ITC made a negative injury determination 
on the grounds, inter alia, that the Anti-dumping Act protected 

domestic competitors rather than competition (in contrast to Section 
337 which covers both) and that the only injury to competitors here 

concerned foreign exporters.

Subsequently, the President disapproved the ITC's action under 

Section 337 in the Japanese Steel Case, in part because of "the need 

to avoid duplication and conflicts in the administration of the unfair
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trade practice laus of the United States." The Trade Agreements Act 

of 1979 has now amended Section 337 to make clear that the statute does 

not cover actions clearly within the purview of the countervailing duty 

and anti-dumping laws, although in hybrid cases some area of overlap 

remains.

CANADA

Canada's Anti-dumping Act of 19&9? unlike the United States 

Anti-dumping Act, 1921, was drafted so as to conform to the original 

GATT Anti-dumping Code. However, as indicated in the previous chapter, 

the language of the Canadian Act does not follow the Code and this has 

raised a number of questions regarding areas of potential conflict.

In particular, whereas Article 16(4) of the Act requires the Tribunal 

to take fully into account the provisions of Article 4(1) of the Code 

relating to the definition of industry, there is no explicit obligation 

to take into account Article 3 of the Code which deals with determination 

of injury and the key issue of causation.

Causation

In several cases the Canadian Anti-dumping Tribunal appears to have 

disregarded the original Code's requirement that dumping must be shown to be 

'demonstrably the principal cause' of injury. For instance, in Textured

or Bulked Polyester Filament Yarn where several factors

were recognised to be adversely affecting the domestic industry, the 

Tribunal appears to have made no attempt to weigh injury caused by 

dumping against injury caused by other factors and justified its 

affirmative injury determination as follows:
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'Certainly had the exporting countries not dumped in the large 

volumes indicated but had competed in the Canadian market at 

undumped prices, the situation of the domestic industry would 

not have been as serious by an indeterminate, but significant

degree, and that significant degree equates, in the view of
78the majority of the Tribunal, with material injury.'

While the Tribunal's approach here is consistent with the interpretation

placed on the original Code's principal cause provision by the Canadian

negotiators'' - who regarded the word 'principal' as redundant and

therefore the presence or absence of non-dumping injury as irrelevant

- it nevertheless conflicts with the alternative meanings attached to

this phrase by the United States authorities (see p. I.ô  above).

On the other hand the test adoped in this case appears to be entirely

consistent with the revised Code's requirement that dumping be a separate

and self-sufficient source of material injury.

A different approach to thecausation question was adopted in the
80earlier case of Transparent Sheet Glass. ~ Here the Tribunal rejected 

a finding of present injury since dumped imports were 'not considered to 

be the major contributor to the present situation' but then went on to 

find likelihood of injury on the grounds that the industry was facing 

a difficult period ahead due, inter alia, to new capacity coming on 

stream. It seems according to this line of reasoning that a given 

quantum of injury caused by dumping may or may not meet the statutory 

injury requirement depending on the presence and extent of injury



caused by factors other than dumping - a formulation more in keeping with 
the original than the revised Code.

Where the distinction has been considered relevant the Anti-dumping 

Tribunal, like the United States ITC, has been unable to formulate

consistent guidelines in differentiating between dumping and non-dumpirg
81injury. In Monochrome and Colour Television Receiving Sets the majority 

found no present injury, partly on the grounds that cyclical depression 

of the domestic television market was considered to be a separate causal 

factor. In the dissenting statement, on the other hand, it was argued 

that 'the downturn of the economy ... aggravated an already existing

situation created in the most part by the dumping from Japan ...' In
82Stainless Steel Compartment Type Steam Cookers the division of opinion 

within the Tribunal was the other way round: the majority held that the 
economic cycle was aggravating injury caused by dumping while the 

dissenting opinion cited Article 3 of the Anti-dumping Code in support 
of the view that general economic conditions should be considered an 
independent cause of injury. In Hydraulic Turbines for Electric Power

83Generation an entirely new argument was advanced: here the prospect 

of heavy orders by the Canadian hydro-electric authorities was held to 

justify a finding of likelihood of injury on the grounds that the potential 

for dumped imports would thereby be increased; in other words an upturn 

in domestic demand was expected to be associated with greater injury from 

dumping since dumped imports would tend to displace sales by domestic 

producers to a greater extent than previously even though the latter 

might also rise in absolute terms.

Similar confusion exists where injury to a domestic industry is 

associated with rapid expansion of capacity. The Tribunal has on 

occasion regarded injury caused by expansion of capacity as a factor

1 70  ,
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aggravating injury caused by dumping, as in Maleic Anhydride where it was 

observed:

'Even in the absence of dumped imports, it is reasonable to 

anticipate that an increase /in capacity/ of this dimension 

will generate intensified market competition, and will exert 

a depressing effect on prices and profits. In this climate, 

the entry of dumped imports in any sizeable volume would have 

a more serious impact on the Canadian industry than it did in
84

the past'. (italics added).

A similar argument is implicit in the Tribunal's findings in
85

Transparent Sheet Glass and Surgical Gloves . On the other hand in
86 87

Gypsum Wallboard and Steel Wire Rope increased capacity, together 

with cyclical depression, were regarded as separate causal factors 

resulting in a finding of no injury.

The role of fashion changes as a cause of injury to a domestic
88

industry was considered in Women's Footwear . The Tribunal found that 

a shift in the pattern of domestic consumption in favour of imported 

sandals, and not dumping, was the cause of the domestic industry's 

present difficulties, a conclusion which accords with the Code's 

requirement that changes in consumer demand be weighed

as a separate cause of injury. However, the Tribunal went on to say 

that 'many of the domestic manufacturers, given reasonable assurances 

that future dumping would attract an anti-dumping duty, were prepared 

to make the necessary changes in their operations to produce and 

merchandise most of the types and kinds of footwear then imported from 

Italy and Spain.' Accordingly the Tribunal found likelihood of injury 

on the grounds that future dumping might forestall necessary adjustments
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in the domestic industry, although it also committed itself to a
89

review of this finding after eighteen months. In that review the 

Tribunal concluded that the domestic industry had taken the necessary 

steps to compete effectively and rescinded its earlier finding on the 

grounds that imports no longer threatened injury. This case is 

interesting not only because it extends the meaning of causation 

within the dumping context, but also because it involves what is 

effectively a protectionist 'infant industry' argument as justification 

for the dumping finding.

90
Finally, in Ladies Handbags the importer's counsel argued that 

injury to the domestic industry was caused not by dumping but by the 

inefficiency of the domestic producers. The Tribunal, however, seems 

to have regarded any possibility of inefficiency as an aggravating 

rather than a separate causal factor, concluding that 'such evidence 

indicates that the low-priced imports of handbags have imposed special 

burdens on manufacturers who were already faced with other problems'.

Industry Definition

Under the Canadian Anti-dumping Act, as under the Code, there must 

be injury to domestic producers of 'like' goods before action can be 

taken against dumped imports. The way in which products are differ

entiated for this purpose is important since it determines the scope 

of the protection provided to domestic producers.

As indicated above, the Code negotiators appear to have had in 

mind a physical identicality rather than a market substitutibility 

test of 'likeness*. The Tribunal, on the other hand, has in recent 

cases applied a market test, as in Steam Traps where it concluded as



follows:

'It appears to the Tribunal that the question of whether goods 

are "like" is to be determined by market considerations. Do 

they compete directly with one another? Are the same consumers 

being sought? Do they have the same end-use functionally? Do
they fulfil the same need? Can they be substituted one for the

91other?'
While this approach is arguably more logical than an analysis of physical 

characteristics it appears to conflict with the Code and also begs the 
key question of what degree of substitutibility (measurable in theory 

by the cross-elasticity of demand between the products under considera

tion) constitutes 'likeness' for the purposes of the Act.

The Tribunal has determined that where, as in the case of bicycle 
parts imported and assembled in Canada, components of a dumped product 
are themselves dumped, then as a general rule dumping of the components

may be presumed to be injurious if dumping of the assembled product can
92be shown to cause injury." It seems that in such cases the assembly in 

Canada of domestically produced or imported components may then constitute
•production' of 'like products' which is entitled to the protection of

* .93the Act.

The meaning of 'a major proportion' in Article 4(1) of the GATT Code, 
which defines domestic industry as those producers of the like product 
whose collective output constitutes a major proportion of total domestic

q4production, was raised on appeal in McCulloch Canada." Here the Federal 

Court held that 'major' meant 'significant', and not 'more than half' as 

the Code's negotiators appear to have intended (see p. UI+- above). The 

Federal Court's interpretation does, however, conform with the view of



the EEC Commission that the use of the indefinite article in 'a major 
proportion' enables it to take anti-dumping action where less than half

In those few cases ' where the Tribunal has invoked the market 

segmentation provisions of Article 4(a)(ii) of the Code it has 

declined to give reasons for finding separate regional markets and 
it is therefore not possible to say how closely the Code's rather

stringent criteria have been followed. However, in Wide Flange Steel
96Shapes the Tribunal concluded that there could be no regional market 

since there was only one domestic producer, the vice-chairman stating 

that the relevant provision of the Code 'was clearly intended to refer 

only to a situation in which there are different producers in different 
parts of a country.' This interpretation must be doubted: if, as 

seems to be the case, Article 4 of the Code is intended to protect 
local competition in a situation where an importer threatens to gain 

a monopoly position, then the relevant consideration is the location 

and market catchment area of domestic production facilities not 
producers. After all, the anti-competitive implications of eliminating 

a local plant are similar regardless of whether that plant is autonomous 

or part of a multi-plant firm.

Indicia of injury
In making its injury determinations the Canadian Tribunal, like 

the United States ITC, examines such factors as import penetration, 
displacement of domestic producers' sales, price erosion and profita
bility. Because market data is not generally included in the Tribunal's

of a community industry is affected

published findings it is not possible to determine, for instance, what 
degree of import penetration might be considered injurious, but in Yeast,



Live or Active, it was stated that displacement of domestic sales did

not in itself constitute material injury:
'Some reference should be made to the contention by the producers 

that were it not for the dumped price Bowes /the importer/ 

would be obliged to increase its price thereby ceasing to be 

competitive and in turn allowing the domestic producers to 

recapture the accounts serviced by Bowes. Such a proposition 

in itself, in the view of the Tribunal, is not sufficient to 

justify a finding of material injury due to dumping. Were this 

all that is required for an affirmative finding, the automatic 

anti-dumping system that prevailed in Canada prior to the

adoption of the International Anti-dumping Code would be close
• Q7to reinstatement.''

According to this view the Tribunal does not apply a mere diversion 

of business injury test but seeks to establish injury using a multi

plicity of criteria. However, since diversion of business can generally

be shown to lead to lower profits and/or prices in the domestic industry
98the two approaches will frequently yield the same results.

The Tribunal, in common with the United States ITC but unlike the 

EEC Commission, will not, it seems, consider the possible benefits of

dumping to third parties such as domestic processors of intermediate
99products or raw materials/ On the other hand where such third party 

effects are present the Governor in Council is authorised to exempt the 

importers concerned from dumping duties under Section 7(1) of the Anti

dumping Act.

Although Article 3(4) of the Code includes restrictive trade 

practices among the factors to be considered in the valuation of injury



the Tribunal does not appear to have given much attention to this

consideration. For instance in Ethylene Glycol Based Anti-Freeze 

there was clear evidence of attempts by the importer and domestic 

producer to reach a market-sharing agreement (it is reasonable to 
suppose that dumping may even have been undertaken with a view to

securing such an agreement) but the Tribunal appears to have viewed
100this as a constructive way of resolving the dumping problem. In

101
Disposable Glass Culture Tubes the Tribunal found injury where the 
domestic producer was attempting to protect a local monopoly position 

from the inroads of imports sold at promotional discounts and despite 
the fact that the domestic producer's retaliatory price cuts were 

acknowledged to be far in excess of what was required to compete with 

the importer. In other words, it seems that in this particular 

instance the Tribunal may have been shielding the predatory activities 

of a domestic monopolist, thereby reversing the usual economic 
rationale of anti-dumping action. More generally it would seem that 

the warnings of the United States Department of Justice regarding the 
possible anti-competitive effects of such action on concentrated 

domestic industries (see p. 82. above) is particularly applicable to 
the Canadian situation where industrial concentration ratios are high 
and those seeking redress from dumped imports are sometimes the sole 
domestic producers in their field.

The Tribunal has not generally concerned itself with the intent 
of the foreign exporter in reaching its injury determination. It has, 
however, condemned dumping by exporters who already have an acknowledged 

competitive advantage over Canadian producers as being especially in

jurious, presumably on the grounds that such dumping may be considered 

predatory. For instance, in Natural Rubber (Latex) Balloons the



Tribunal observed of the exporting company:

'By its own admission it has the ability to sell well below

Canadian competitive prices and it has, in fact, done so. To

be found dumping in these circumstances at the margins found by
102the Deputy Minister is, to say the least, extraordinary.'

The Tribunal does not make clear whether the dumping in these 

circumstances was due to monopolistic prices being charged in the 

exporters' home market or to predatory (below cost) pricing in the 

export market but the language suggests that it suspected predatory 

behaviour.

Likelihood of Injury

Article 3(6) of the Code States that 'a determination of threat 

of material injury shall be based on facts and not merely on alle

gation, conjecture or remote possibility' and that the new circum
stances causing injury 'must be clearly foreseen and imminent*. It is 

perhaps paradoxical, therefore, that Canada, which formally imple

mented the original Code should have been much readier to find a
103threat of injury than the United States which did not.

In Stainless Steel Compartment Type Steam Cookers the Tribunal 

concluded that although the existing quantity of dumped imports was 

not injurious, there was a presumption that in a situation of declining 

domestic demand there would be increased resort to dumping at wider 

dumping margins by the exporter who had shown himself both able and 

willing to reduce prices to retain business. Accordingly there were 

new circumstances 'that can be clearly foreseen and which are imminent', 

justifying a finding of likelihood of material injury. Similarly in



Monochrome and Colour Television Receiving Sets likelihood of injury 

was found on the grounds that dumped imports from Japan could be 
expected to increase, although here existing dumping margins were 
considered sufficient to ensure further import penetration. In 

other cases such as Surgical Gloves the Tribunal has argued that 

increased domestic capacity coming on stream could be assumed to 

aggravate the injurious consequences of a given level of import 
penetration, thereby causing likelihood of injury. On the other 
hand the caution that must be exercised in such cases was underlined 
in Transparent Sheet Glass where the dumping finding was rescinded

partly on the grounds that the expansion of domestic capacity which
104had previously been expected never in fact materialised.

The circumstances under which the Tribunal will rescind an 

earlier affirmative determination under Section 31 of the Anti-dumping
Act and Article 9 of the Code was considered in Certain Single Use

105Syringes . Here a rescission order was made on the grounds that (a) 
five years had elapsed sin^e the original finding, (b) the exporter’s 

prices had been higher than those of the Canadian producers in the 

recent past and (c) the exporter had given assurances that new accounting 

procedures would prevent dumping. The Tribunal also held that an affirma

tive finding cannot have perpetual life and that there is no burden on 
the importer in rescission hearings to produce definite proof that there 
is no risk of renewed injurious dumping. In several cases the Tribunal
has itself initiated the review of an earlier finding: this may occur

106where the earlier finding, whether affirmative or negative, specifies 
a review date; or where the Tribunal considers that lapse of time 
together with changed circumstances suggests the need for review.
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Right to be Heard

In tv/o anti-dumping determinations the Federal Court of Appeal has 

considered the rights of interested parties in relation to confidential 

evidence. Under section 29(1) of the Canadian Anti-dumping Act all parties 

have a right to appear before the Anti-dumping Tribunal but this is subject 

to subsection (3) which states that confidential evidence ’shall not be made 

public in such a manner as to be available for the use of any business 

competitor ' In Magnasonic v. Anti-dumping Tribunal Jackett J.

held that 'in the absence of something in the statute clearly pointing to 

the contrary, we have no doubt that such a right /to appear/ implies a right 

of the party to be heard, which at a minimum includes a fair opportunity 

to answer anything contrary to the party's interest and a right to make sub

missions with regard to the material on which the Tribunal proposes to base 

its decision'. In this instance the Tribunal had used confidential information 

as a basis for its decision without giving the applicant any report or summary 

of that information. Accordingly the applicant had had no opportunity to 

answer this evidence and the Tribunal's decision was set aside.

109In Sarco Canada Ltd, v. Anti-dumping Tribunal the principle established 

in the Magnasonic case was reaffirmed. Heald J. stated that in balancing the 

conflicting requirements of confidentiality and the right to a fair hearing 

based on full disclosure of the case to be met, all parties should, as a 

•minimum safeguard', be entitled to a summary report of confidential evidence 

suomi t ted lo t:ie Tribunal. The Tribunal's decision was here again set aside 

on the grounds that it 'did not conduct the enquiry required by the statute 

since it acted on information not disclosed to the parties with the result 

that the applicant was given no opportunity to respond to that information.'



THE EEC BALLBEARINGS CASE

It has been a recurrent theme of United States commercial policy

makers that EEC anti-dumping investigations are, by North American standards, 

lacking in transparency. The Anti-dumping Code was intended to remove the 

allegedly "Star Chamber" attributes of EEC procedures but the criticisms 

have persisted and it is a question for consideration whether the EEC may 

have been in this respect as guilty of abandoning the spirit (if not the 

letter) of the Code as the United States has been in delaying implementation 

of its substantive provisions. Until very recently it has not been possible 

to verify these complaints firstly because the overwhelming majority of ESC 

anti-dumping initiatives have terminated in exporters' price undertakings 

rather than completed investigations and secondly because the reporting of

EEC dumping findings is, to say the least, scanty. However, in Ballbearings 
110from Japan the Japanese exporters lodged an appeal against an EEC dumping 

finding and the proceedings before the European Court in this case do provide 

some interesting insights into the methods adopted by the EEC Commission in 

exercising the powers conferred on it by Regulation 459/68.

In November 1974 the SEC Commission had ruled against a 1972 agreement

between French and Japanese ballbearing manufacturers in which the latter had

undertaken to bring their export prices into line with those of locally
111manufactured bearings. Since the agreement had as its objective the

restriction of competition within the CGBm&n Market and was intended 'to 

neutralise the function of price competition, which is to keep prices as 

low as possible'(italics added) it was held to be in breach of Article 85(1) 

of the Treaty of Rome. Subsequently the European ballbearings industry 

sought without success to obtain import control relief from Japanese compe

tition and in October 1976 an anti-dumping complaint was lodged with the
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EEC Commission. Provisional anti-dumping duties were imposed in February 

1977 and on June 20 the Japanese exporters were induced to sign undertakings 

involving a two-stage price increase amounting to 20% and a commitment to 

increase prices in future in line with an agreed index of Japanese machinery 

prices. However, on June 21 the EEC Commission recommended that while the 

undertakings should be accepted a definitive flat rate anti-dumping duty 

of 15% should also be imposed - to be suspended as long as the undertakings 

were observed - and the sums secured by way of provisional duty definitively 

collected to the extent that they did not exceed 13%- These proposals

were adopted in the form of a regulation v/ith effect from August 4 1977-

The Japanese exporters felt they had been duped into signing a price

undertaking on the false assumption that the matter would thereafter be laid

to rest. They also objected to a number of EEC procedures, including the

absence of any information regarding price calculations and dumping margins.

The European Court did not, however, find it necessary to give a ruling on

all these issues. It first rejected the EEC Commission's assertion that

because anti-dumping duties are imposed through regulation rather than decision

they must necessarily be regarded as legislative rather than adjudicatory

and therefore exempt from judicial review. The Court then determined that

the EEC Commission could not accept an exporter's undertaking while at the
112same time imposing an anti-dumping duty, even if immediately suspended, 

nor could it collect a provisional duty without first imposing a definitive 

duty. Accordingly the regulation imposing the duty was annulled.

The Advocate General, in his earlier opinion, had covered a much wider 

range of issues. On the question of price calculations he noted that while 

the base period for the original price comparisons was the first half of 

1976, the domestic price had subsequently been up-dated to January 1977



without any corresponding adjustment of the export price; that the definitive 

15% anti-dumping duty was imposed on a flat-rate basis without any apparent 

differentiation by product or company; and that in the case of one company 

two-thirds of its exports to the EEC had been simply ignored for the purpose 

of calculating average export prices. It was further noted that the Commis

sion had obtained price undertakings in respect of a United Kingdom manufactur

ing subsidiary of one of the exporters, thereby exceeding its authority 

imder Regulation 459/68 which is confined to third country exports into the 

EEC.

But the Advocate General's most severe criticisms were aimed at the EEC 

Commission's failure to state the reasons on which its decisions were based 

as required by Article 190 of the Treaty and thereby to allow those affected 

by its decisions to exercise their right to be heard:

'It is a fundamental principle of Community lav; that, before any 

individual measure or decision is taken, of such a nature as 

directly to affect the interests of a particular person, that 

person has a right to be heard by the responsible authority; and 

it is part and parcel of that principle that, in order to enable 

him effectively to exercise that right, the person concerned is

entitled to be informed of the facts and considerations on the
, . 11 Aoasis 01 which the authority is minded to act.'

In this case the EEC Commission had not informed the Japanese exporters of

(1) the margins of dumping (2) how those margins had been calculated (3)

the fact that because Japanese domestic prices were held to be "below cost"

a constructed value had been used incorporating an 8% notional profit margin

and (4) the fact that export (but not home market) prices had been up-dated

to January 1977-
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The EEC Commission's position was that the right to be heard has 

limited scope in anti-dumping proceedings. This argument was based on 

the fact that anti-dumping duties are imposed by way of legislation 

rather than individual decision, the necessity for prompt action, 

the difficulties associated with confidentiality and the restricted 

meaning of the word "information" under both Regulation 459/68 

and the Anti-dumping Code which, so it was suggested, does not in

clude the basis of price calculations. The Advocate General, in 

rejecting this line of argument, pointed out that the information re

quirement imposed by Article 6 of the Code must be read within the 

context of paragraph (7) of that Article which states that 'throughout 

the anti-dumping investigation all parties shall have a full opportunity 

for the defence of their interests'. He concluded that 'it is plain 

that the Commission did not afford to any of the /exporters/ an oppor

tunity effectively to exercise its right to be heard' and accordingly 

there î as an 'infringement of an essential procedural requirement' within 

the meaning of that phrase in Article 173 of the Treaty of Rome.

While the European Court did not address itself to the issue of 

the right to be heard the opinion of the Advocate General raises serious 

doubts about this aspect of EEC anti-dumping procedures and lends weight 

to allegations of "Star Chamber" practices. Criticism of EEC practices 

in the ballbearings case was also directly responsible for the procedural 

amendments introduced by the EEC authorities in August 1979 (see p. ¡q.^ 

above).
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THE COMMITTEE ON ANTI-DUMPING PRACTICES

Article 14 of the Anti-dumping Code provides for the establishment 
of a Committee on Anti-dumping Practices consisting of Code signatories 
and meeting normally twice each year. Minutes of these meetings, on which 

the following comments are based, are published in summary form in the 

annual GATT supplements.

The Committee fulfils a number of related functions including in 
particular the following: the examination of national legislation to 

ensure conformity with the Code; the review of national reports on 
anti-dumping action which signatories are obliged to submit annually; 
consideration of grievances which may arise out of particular anti

dumping investigations; consideration of proposals for the amendment 
of national legislation axxd regulations; and clarification of the 

Code's provisions.

On the positive side the Committee itself has taken the view 

that its meetings have 'contributed to a better understanding among
members of the Committee of the respective points of view and toward

115a more uniform observance of the provisions of the Code.' Discussions 

within the Committee have on several occasions led to amendment of 

national anti-dumping laws and regulations: criticism of the United 
States practice of making price comparisons with other companies in

the home market of the exporter resulted in an amendment to the United
116States law incorporated in the 1974 Trade Act; two of the 1973 amend

ments to the United States anti-dumping Regulations - those relating to 
price adjustments for general advertising expenses and provision for 
termination of discontinued investigations - reflected previous



Committee discussions, and Canada was induced by criticism within the 

Committee to make allowances, contrary to previous practice, for

rebates of indirect taxes on materials and components incorporated in
118

export products. In several instances, too, members have undertaken 

to transmit the Committee's views to their national anti-dumping 

enforcement agencies and in at least one instance it seems that these
views may have influenced the outcome of an investigation (or as in this

119case, a review). More generally it seems that confrontations within

the Committee have done something to harmonise anti-dumping by 'sensitising'
national policy in this area.

One recurring theme of the Committee's discussions has been the 
failure of the United States to bring its laws into conformity with the origi

nal Code and there can be little doubt that the collective dissatis

faction of other Committee members has been partly responsible for the 
piecemeal liberalisation of United States anti-dumping law and procedures.
At the October 1974 meeting of the Committee the United States representa
tive listed the following improvements introduced by the United States

120since its adoption of the original Code.

1. Around 60 per cent of complaints were now rejected.
2. Withholding of appraisement procedures had been revised to conform 

with the Code.

3. The time taken to complete investigations had been halved.
4. Injury was now considered at the earliest stage of proceedings.

5. Foreign governments were informed of anti-dumping investigations.

6. Estimated dumping duties were made known to importers.

7. Provisions had been introduced for discontinuing investigations.

8. Allowances were made for general advertising expenses
9. Procedures had been introduced to exclude non-dumping companies

117
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from investigation.

10. Provisions for the revocation of anti-dumping findings had been 

liberalised.

11. A provision had been introduced for the reconsideration of injury- 

determinations.

However, at a subsequent meeting of the Committee in October 1975

the attack on the United States was resumed, v/ith attention focusing

on the provisions of the United States 1974 Trade Act relating to

multinational companies and sales at a loss, the alleged failure to

investigate injury and dumping simultaneously (despite the introduction

of an expedited provisional procedure for injury determination), inadequate

revocation procedures and the restricted range of permissible price al- 
121lowances. The United States once more attempted to placate its trade

partners by expressing the 'hope' that better revocation procedures would 

be evolved and by giving an undertaking that the Treasury Department's

approach to price allowances in anti-dumping investigations would be
. 122 reviewed.

It is clear, then, that the Committee has had some influence on 

national anti-dumping policies. On the other hand nearly all identi

fiable instances of Committee discussions leading to policy changes 

relate to situations in which there is collective criticism of a 

particular country's practices; where, in contrast, two countries 

only have been involved in a dispute the discussions have tended to 

proceed on a bilateral basis, with the parties concerned flexing their 

muscles in the presence of other members before conferring privately on 

the matter. It would, therefore, be unrealistic to conclude that the 

Committee has provided machinery for the multilateral settlement of 

disputes.
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One controversy which has remained unresolved within the Committee 

and which also has some bearing on the objectives of the Code, relates 

to United States procedures for discontinuance of investigations. Since 
an amendment to its regulations in May 1970 the United States Treasury 
has refused to accept exporters* price undertakings in lieu of anti

dumping action except where the dumping margin is ’minimal' (which has 
been interpreted to mean 1 per cent or less). This policy, which is 
intended to have a deterrent effect on the importer, is based on the 

view that belated price assurances, by circumventing normal anti-dumping 

procedures, encourage one 'free bite' at the importing country's market.

In contrast the EEC strongly favours a policy of accepting price assurances 
and has criticised the United States 'no free bite' approach as being 
punitive or preventive and therefore in conflict with the spirit of the
Code which is to 'neutralise the effects of dumping causing injury to

123national production but not to stigmatise dumping as such.'

Because of the tendency for the Committee's discussions to drift 
into inconclusive bilateral confrontations, Sweden and Switzerland 
suggested at the October 1974 meeting that a multilateral dimension 

should somehow be introduced into the proceedings. This was a sensitive 
matter because several countries, notably the United States and Canada, 
were fearful that the Committee might transform itself by degrees into 
some form of arbitration tribunal. Nevertheless, as a first step towards 
multilateralising its proceedings the Committee agreed in October 1975

to draw up 'an analytical inventory of problems and issues arising under
. 124the Code and its application by parties to the Code.' Subsequently 

the Committee selected from this analytical inventory the following eight 

issues which it regarded as having special priority: sales at a loss, 
allowances relating to price comparability, definition of material injury,
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causality, regional protection, price undertakings, initiation and

reopening of investigations and, finally, explanation and reconsideration

of decisions. National practice in these areas will now be considered

in detail but it remains to be seen whether the Committee's initiative
marks a real step in the direction of multilateral surveillance of

anti-dumping action and whether, as one member has suggested, its work

might also in due course take the form of 'interpretative notes' to

the provisions of the Code. In any event the conciliation procedures
i?Sintroduced during the Tokyo Round negotiations (see p.^above) should 

enable the Committee to increase its effectiveness as a surveillance 

body.
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CHAPTER V

1. USTC AA 1921 - 31 (1963)
2. USTC AA 1921 - 50 (1967) pp.18-19.
3. USTC AA 1921 - 52-55 (1968) p.23
4. See e.g. Potassium Chloride from Canada USTC AA 1921 - 58-60 (1969); 

Dried Eggs from Holland USTC AA 1921 - 63 (1970); Large Power Trans
formers from France, USTC AA 1921 - 86/90 (1972); Elemental Sulphur 
from Mexico, AA 1921 - 92 (1972); Animal Glue from Yugoslavia AA 1921 - 
169-172 (1977); Track Equipment from Austria, AA 1921 -173 (1977); 
Melamine in Crystal from Japan AA 1921 - 162 (1976).

5. USTC AA 1921 - 65 (1971) p.12.
6. USTC AA 1921 - 69/7O p. 10.
7. USTC AA 1921 - 76 (1971) P-7.
8. USITC AA 1921 -154 (1976) p.9.
9. USTC AA 1921 - 77 (1971) p.8.
10. USITC AA 1921 - 201 (1979) p.7.
11. See Lowell Baier, Substantive Interpretations Under the Anti-dumping 

Act and the Foreign Trade Policy of the United States, Stanford Lav; 
Review, March 1965? p.422.

12. See. e.g. Barcelo op. cit. and Note: Innovation and Confusion in Recent 
Determinations of the Tariff Commission Under the Anti-dumping Act, 
International Lav/ and Politics, Vol. 4 19?1, pp.225 ff.

13- See e.g. Sixth Report of the GATT Committee on Anti-dumping Practices, 
BISD 21st Supp. p.33.

14. The Senate Finance Committee made the following comment on the nev; 
material injury requirement: "The ITC determinations with respect to 
the injury criterion under existing law which have been made in anti
dumping investigations from January 3? '1975 to July 2, 1979 /i.e. since 
passage of the Trade Act of 1974/, have been, on the whole, consistent 
with the material injury criterion of this bill and the Agreements.
The material injury criterion of this bill should be interpreted in 
this manner."US Senate, Report on Trade Agreements Act, op. cit. p.87.
For an earlier discussion of whether 'not immaterial* should be 
equated with 'material1 see Hearing before the Committee on Finance,
US Senate, 90th Cong. 1st Session, Sept. 28 1967 pp.52-3.

15. US Senate, Report on the Trade Act of 1974, op. cit. p.l80
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16. US Senate, Report on Trade Agreements Act, op. cit. p.?4.
17. USTC AA 1921 - 72-74 (1971) p.6.
18. Op. cit. p.4.
19- Op. cit. p.9.
20. USITC AA 1921 - 162 (1976) p.6.
21. USITC AA 1921 - 166 (1977) PP.4-5-
22. USITC AA 1921 - 173 0977) p.4.
23. Pig Iron from East Germany, AA 1921 - 52-55 (1968) pp.4-10; Compare 

Primary Lead Metal from Australia, AA 1921 - 134-5 (1974) pp.7j 12 and 
22-23 where the Commissioners were divided on this issue. See also 
US Senate, Report on the Trade Act of 1974, op. cit. p.180.

24. Portland Cement from Portugal, USTC AA 1921-22 (1961).
25. USTC AA 1921 - 136 (1974)
26. Op. cit. p.6. See also Elemental Sulphur from Mexico op. cit. 

pp.3-5 where cyclical over-capacity in the US domestic industry 
was held to render injury caused by dumping "especially serious".

2 7. Op. cit. p.5 .
28. USITC AA 1921 - Inq. 8-9 (1978)-
29. USITC AA 1921 - 150 (1976).
30. Bleached Hardx^ood Pulp from Canada, USTC AA 1921 - 105A (1974); 

Polymethyl Methracrytate from Japan, USITC AA 1921 - 153 (1976).
31. USTC AA 1921 - 123 (1973).
32. USITC AA 1921 - 160 (1976).
33. USITC AA 1921 - 155 (1976).
34. USTC AA 1921 - 85 (1972).
35* See e.g. Knitting Machines from Italy op. cit. where the ITC ruled.

that injury was not caused by dumping because the design superiority 
of the imported product was such that prices could have been raised 
substantially without shifting sales towards the domestic product.
Yet if the imported product really was underpriced as suggested this 
might surely point to predatory behaviour.

36. US Senate, Report on the Trade Act of 1974, op. cit. p.17 9. Some
Commissioners have also found non-injurious or technical dumping where 
the margin of underselling is no greater than that needed to compensate 
for the longer delivery delays, inferior quality or other disadvantages 
attaching to the imported product. See, for instance, Titanium Dioxide 
from France op. cit., dissenting statement of Commissioners Leonard and 
Young in Tempered Glass from Japan USTC AA 1921 -77 (1971), dissenting
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statement of Commissioners Sutton and Leonard in Dried Eggs from Holland, 
op. cit., and dissenting statement of Chairman Metzger in Pig Iron from 
East Germany op. cit. It is, however, difficult to reconcile the view 
that a price adjustment should be made to reflect the lower quality of 
dumped imports with the ITC's practice of regarding superior quality 
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CHAPTER VI ; DUMPING AND THE STEEL INDUSTRY

The world steel industry has always been characterised by 'dual1 

or 'double' pricing, the industry's expression for price discrimination 
between home and export markets. Similarly, the steel industry's 

problems have been very much to the fore in aiscussions of anti-dumping 

policy, a prominence which has become more pronounced with the emergence 
in recent years of chronic excess steel-making capacity throughout the 

industrialised world. In 1977/78 the steel dumping problem came to a 

head when several countries followed the United States example in 

adapting their anti-dumping policies to curb 'below cost' steel imports, 

a development which transformed the international steel market and 
which may have established a precedent for dealing with similar situa

tions in other industrial sectors. Because of steel's central role in 

the evolution of the dumping/anti-dumping problem it merits a chapter 
to itself.

HISTORY OF STEEL DUMPING

In the forty years preceeding the First World War dumping was 

consistently practiced by the German steel industry, a fact which was 

not overlooked by the British Tariff Reformers in the protectionist 

campaign of the early nineteen hundreds. After the First World War 
dumping by Western European producers became general in the depression 

years except in Belgium where the high export content of domestic
production led local producers to align their domestic sales on world

2market prices. It was during this period, too, that the German steel 
producers concluded an agreement (the "AVI" accord) with domestic steel

using industries under which the latter were permitted to buy at dumped
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export prices steel destined for transformation into products for 

export. However, from 1933 onwards European export prices began to 
rise both absolutely and relative to home market prices and in the 
three years 1937-39, against a background of rapidly recovering world

demand for steel, export prices for many steel products rose significant-
3ly above domestic levels.

In the immediate aftermath of the Second World War steel was subject 

to domestic price controls throughout Western Europe with the result that

until 1952 export prices were above domestic prices by varying margins
4sometimes exceeding 100 per cent. After the inception of the European 

Coal and Steel Community (ECSC) in May 1953 a new dual pricing pattern 
was evident: export prices became much more volatile than domestic 

European prices, moving to a premium during periods of cyclical expansion 

and falling back to a discount during the weaker phase of demand. This 

relationship is well illustrated in the following table of ECSC prices:-

Community Steel Pricing and the Economic Cycle 
(domestic prices as a percentage of export prices)

Boom Years Recession Years Neutral Years

1955 ) 1953 ) 1958 )
1956 ) 1954 ) 1961 ) 98
1957 ) 80 1959 ) 111 1962 )
1960 ) 1963 )

Source: CECA 1952-1962, Luxembourg, 1963. p. 168.

According to the High Authority's own data export prices exceeded 

domestic prices by as much as 25-38 per cent in 1956/57 whereas in 1963 

export prices were 20 per cent lower than domestic prices. More recent
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calculations suggest that this cyclical pricing has persisted a n d  that 

a similar pattern exists in Japan where export price fluctuations are 

even larger, resulting in an export price premium of as much as 60 per 

cent in 1957 and a discount of around 30 per cent in 1966/67.^ Again, 
it seems that in the boom years 1973/74 Japanese producers engaged in

reverse dumping while reverting to a conventional dumping policy during
nthe recession period 1975/77.

While European and Japanese producers have engaged in a policy of 

dual or discriminatory pricing, the United States steel industry's 

price structure has been relatively rigid and uniform. This contrast 

was noted in a post-war study of the European steel industry by the 
OEEC which concluded as follows:

'... there is a fundamental difference in the export price policy 
pursued by producers in the various exporting areas ... producers 

in the ECSC and Japan ... seem to be prepared to try to expand 
their share of the export market by making price sacrifices in 

order to keep their plant in operation. This policy is in marked 
contrast to that followed in the United States, and, it would seem, 
in the United Kingdom, where the steel industries seem less

,8disposed to offer heavy cuts in prices to overseas consumers.'

This observation has been confirmed by a study of United States 
pricing in the period 1957-67 which found that the maximum variation

9between export and home market prices was little more than 5 per cent. 
The explanation for this uniform pricing policy seems to lie in the much 

greater importance of the United States domestic market relative to 

export markets and the fear that dumped export prices might give rise to 
demands for lower domestic prices. In addition United States steel

5



producers have sought to control import competition by invoking the 

anti-dumping laws, thereby inviting retaliatory moves should they 

themselves resort to dual pricing.

The divergence between United States pricing policies on the one 

hand and European and Japanese practices on the other has led to a 

number of confrontations. In the early years of the ECSC criticism 

focused on the Brussels export cartel of ECS(? producers which facilitated 

a policy of reverse dumping in the years 1955-57. Such a policy was 
clearly inimical to the interests of non-community steel-using industries

and the United States Government, among others, sought unsuccesfully to
10have the cartel declared illegal. By the early 1960s, however, the shoe 

was on the other foot: as the world steel industry moved into recession 
in 1962/3 the ECSC producers reverted to conventional dumping and in 

September 1962 seven United States steel companies filed dumping complaints 

against producers in Belgium, Luxembourg, France, West Germany and Japan.

It was concern over this particular investigation (resulting eventually 

in a negative injury finding so far as the European producers were con
cerned) that led to consultations within the OECD Trade Committee and the

11subsequent decision to negotiate a code on anti-dumping practices.

The United States steel producers' failure to obtain anti-dumping 

relief in 1962/3 was followed by a number of proposals for reform of 
the United States anti-dumping laws, including notably the Herlong-

Hartke Bill which would have created a presumption of injury in the
12event that certain statistical tests were met. Subsequently the steel 

lobby introduced into Congress in 1968 a steel import quota bill and, 

under the growing threat of protectionism, the European and Japanese 

steel industries were induced to enter into a three-year 'voluntary'

209.



export restraint agreement with the United States Administration. This 

was renewed in 1971 but eventually terminated in 1974 as world steel 

shortages emerged.

In 1977 the incoming United States Democratic Administration was 

once again faced with acute protectionist pressures from the domestic 

steel lobby in the context of a world-wide steel recession. On this 

occasion, however, the United States President - evidently fearing the 

spread of protectionism to other industrial sectors - rejected the 

idea of voluntary export restraints and instead decided to invoke the 

anti-dumping laws under a new expedited procedure known as the 'Trigger 
Price Mechanism.' This system, which was adopted by other major steel 
importers including the European Community, marks a new phase in the 

evolution of anti-dumping policy and is considered in detail below.
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CARTELISATION OF STEEL

Dumping, as indicated earlier, is only possible where the producer 

enjoys some degree of monopoly power in his domestic market. Furthermore, 
dumping is a natural concomitant of monopoly. Not surprisingly, there
fore, the dumping of steel is closely tied in with the steel industry's 
habitual tendency to cartelisation. This tendency is the key to the 

fact that international trade in steel is conducted at prices which 
frequently bear no relationship to domestic price developments.

It has been well stated by a British source that '... true price 

competition has never operated successfully in the iron and steel

industry in this or any other country'.14 It may also be said, however,



that competition has seldom been given the opportunity to do so since 

steel-making has for most of this century been characterised by price

fixing arrangements. In briefly tracing the development of these 

arrangements it is useful to distinguish between national and inter
national cartels, between anti-recession pricing arrangements and more 
enduring forms of cartel and between private and government-sponsored 

s chemes.

Before the First World War the German Steel industry led the way 

in organising national steel kartells, a fact which helps to explain 
why some of the earliest allegations of steel dumping were levelled at 
German producers. In the inter-war period national price-fixing agree

ments became more widespread, a development which was given further 

impetus by the slump in the early 1930s. In 1932 the United Kingdom
industry agreed to collectivist regulation under the direction of the

15Import Duties Advisory Committee in exchange for tariff protection; in 

the same year France's steel producers entered into a collusive arrange
ment which included a central selling system; and in the United States 

the 1934 National Recovery Act heralded a brief period of industrial
16self-government and collective price regulation under the Steel Code.

The inter-war period also witnessed the emergence of steel cartels 
on an international scale. The first such cartel agreement was signed 
in September 1926 and involved the producers of Germany, France, Belgium, 

Luxembourg and Saar, the explicit objective being to alleviate 'cut

throat' competition in a situation of global excess capacity. However, 
amid growing recession the cartel's price control gradually disintegrated 
and in mid-1931 the arrangement was dissolved. The Second International 

Steel Cartel was established in June 1933 in the depth of the depression:
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It began as an association of Continental European producers but was 

joined in 1935 by the British Iron and Steel Federation and in 1938 
by the Steel Export Association of America - a Webb Pomerene

Association which subsequently attracted the critical attentions of
17the United States Federal Trade Commission. It should be added, 

that, the United States apart, the International Steel Cartel, though 
a private arrangement among producers, received the tacit support of 

the governments concerned, particularly in Germany.

The connection between the International Steel Cartel and dumping 
is three-fold. Firstly dumping or the threat of it was used as a means 

of cementing the cartel. It seems, for instance, that United States 
producers were eventually persuaded to participate partly by the prospect 

of massive European steel dumping and that the United States Association 
encouraged dumping by its European partners in selected export markets

in order to force recalcitrant United States producers to adhere to the
18Association's system of export quotas. These are rare examples of 

predatory or intimidatory dumping but it should be noted that they were 
the result of international agreements and that their purpose was to 

coerce competitors rather than to secure a monopoly position for a 

single producer. Arguably, the best protection against this kind of 

activity is the prohibition of international cartels and not the elimi

nation of dumping.

Secondly, on at least one occasion anti-dumping action was taken 

in order to protect the International Steel Cartel's price arrangements. 
In January 1938 the government-owned South African Iron and Steel 
Corporation (ISCOR) filed an anti-dumping complaint against the United 

States whose exports were undermining ISCOR's recent agreement with the
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Cartel regarding minimum import prices into South Africa. Dumping
19duties were duly imposed and the pricing agreement safeguarded. y

Thirdly, the International Steel Cartel had a direct impact on 

the dual pricing practices of its members. Since one of the main purposes 
of the agreement was to regulate export prices and bring them more into

iy
line with the traditionally higher (because national/cartelised) domestic 

prices, the strength of the cartel was inversely reflected in the gap 

between home market and export prices. In other words international 

cartels, in contrast to national price agreements, tend to reduce price 
discrimination between home and export markets by extending monopoly 

pricing to the international trade sector. Accordingly, as the First 
International Steel Cartel began to take effect in 1927-9 the gap between 
German domestic and export prices narrowed but with the subsequent weaken

ing of the Cartel this margin of dumping widened again until in 1932, 

when the cartel was dissolved, Germany's domestic prices were more than 

twice as high as her export prices. Finally, in the early years of the
Second International Steel Cartel Germany's dumping margin narrowed once

20more.

The main lesson to be learned from the experience of steel cartels 
in the inter-war period appears to be that within a liberal trading 

system national price-fixing agreements must lead inevitably to inter
national price-fixing since national arrangements cannot be sustained 

without some form of restraint on competition from imports. More 

succinctly, an industrial structure based on national cartels each 
practicing dual pricing is inherently unstable. This fundamental con

clusion is directly relevant to more recent developments in the world 

steel industry which are considered in the following sections.
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United States

The United States Steel industry, in marked contrast to its 
European and Japanese counterparts, operates within a legal framework 

which is designed to promote competition among domestic producers.
Apart from a brief flirtation with centralised regulation as an anti

recession measure under the 1934 National Recovery Act and an abortive 

attempt by President Truman to introduce a government scheme in the 

early post-war period of scarcity, successive United States Admini
strations have continued to uphold the principle of unfettered competit
ion in steel markets. Government policy has been buttressed by the 

United States anti-trust laws and by the prohibition, in 1924 and 1948 

respectively, of pricing policies based on the single and multiple basing 

point systems - these decisions reflecting the view that common basing 
points encourage price collusion.

In practice, however, the behaviour of United States steel prices 
has been far removed from the competitive market model. This has been 

possible because of the domestic industry's highly concentrated structure, 
with the largest producer, United States Steel, accounting for 22 per cent 

and the top six producers for over 60 per cent of domestic output.

Numerous attempts have been made to 'explain' the pricing policies of 
United States steel producers and widely differing conclusions have been 

reached but most commentators are agreed that control is exercised through

price leadership and that one of the key features of the industry is
21price rigidity in the face of demand fluctuations. One leading authority 

on the subject has commented as follows:

'Production and demand are equated by an "administered" price 

which results in relatively wide output and employment fluctuations 

and proportionately smaller price fluctuations. In other words,
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price stability is obtained at the expense of 
instability in output.'

A similar view was expressed in a subsequent study by the United 
States Senate Committee on Finance which concluded that the 
domestic steel industry 'subscribes to the philosophy of adjust
ing output to demand rather than producing at rates in excess

PSof demand and unloading the surplus on foreign markets.'
More recently still, the United States Council on Wages and Price
Stability in its 1977 review of the industry noted that 'although
the extent of discounting from list prices has increased in
recent recessions, United States domestic steel prices are far
less flexible than either the domestic or export prices of other 

2hcountnes. ' On the other hand a contemporaneous study by
the US Federal Trade Commission (FTC) has argued that as a result 
of gradual déconcentration and/or increasing import penetration 
the United States steel industry's pricing policies have become 
more competitive in recent years, although the observ tion is 
limited to the increased responsiveness of steel prices to changes
in demand and there is no suggestion that pricing policies yet

25approach the competitive market model.  ̂ If the FTC's argument 
is accepted then the measures described below aimed at curbing 
low-priced steel imports should perhaps be viewed as an sttempt 
to revive rather than to protect the tra iitional administered 
pricing pattern.

In summary, it seems that the United ¿tates steel industry, far 
from practising short-run marginal cost pricing during cyclical 
downturns, has at least until recently shown a tendency to set 
domestic prices at a level which covers both fixed and variable 
costs in good times and bad. On the other hand steel producers 
in Europe and Japan (see below) habitually practise dual pricing 
during recessions, setting export prices at a level just suf
ficient to cover variable, but not fixed costs. The resulting 
clash between the 'full-cost' pricing of domestic lly produced steel 
and marginal cost pricing of imports has not undermined the oli
gopolistic behaviour of United States producers simply because, 
given the hitherto modest volume of steel imports into the United
States, it has been more profitable to accept some loss of market

26snare during recessions than to align prices on imports.
However, this situation is now changing, ..ith import pene-
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tration, measured as a percentage of domestic consumption, reaching 

15-18 per cent during recessionary periods in recent years, compared 

with 6-7 per cent in the early 1960s.

The present position, then, is that while the United States steel 

industry itself follows a policy of uniform pricing it has become 
extremely vulnerable to the dual pricing/dumping practices of other 

countries. Furthermore, because United States prices are not competitive
ly determined, the level of import penetration particularly in recession

ary periods, may not reflect the relative efficiency of domestic and 

foreign producers. The point has therefore been reached where tradition

al United States domestic pricing policies may no longer be compatible 
with free trade in steel, a consideration to which we return in subsequent 

sections of this chapter.

European Goal and Steel Community

Western Europe has traditionally been much less committed to 
competition within the steel industry (and indeed to competition generally) 

than the United States. This difference of approach became evident during 

the early post-war discussions on an International Trade Organisation: 

the United States negotiators sought to outlaw price-fixing agreements 
while several European countries, led by Belgium, Luxembourg and the 
Netherlands, upheld the inter-war European Steel Cartel as an example of
international price-fixing which had benefited those concerned by

27eliminating 'cut-throat' competition. The divergence between United 

States and European economic philosophies is reflected in the legal 

framework within which their respective steel industries operate. 

Nevertheless, too much should not be made of these institutional differ

ences in view of the fact, noted above, that United States domestic
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steel prices tend as a result of price leadership to be even more rigid 

than European prices. Indeed, in the early years of the ECSC it was 

suggested by one member of the High Authority that the American price 

leadership system should be adopted by the ECSC in order to stabilise 

internal prices.^

The legal framework of the Treaty of Paris establishing the ECSC 

can be considered under three headings: basic principles, pricing

rules applicable to conditions of normal competition and emergency
2Qintervention by the EEC Commission (formerly the High Authority).

The principles of competition are outlined in Articles 2 to 5 of 

the Treaty. The Community is entrusted with the task of progressively 

establishing conditions which will in themselves assure the most rational 

distribution of production at the highest possible level of productivity 

(Article 2), ensuring the lowest possible prices consistent with 
amortisation and normal returns on invested capital (Article 3(c)), 
ensuring the establishment, maintenance and observance of normal competi

tive conditions (Article 5) and prohibiting discriminatory practices 

among producers, buyers or consumers (Article 4(b)). The Sixth General 
Report of the ECSC concluded that under these provisions 'competition in 

the Common Market is not therefore the general "free-for-all" jungle 
which would result from the pure and simple abolition of every obstacle
to trade, but a regulated competition resulting from deliberate action

30and permanent arbitration.'

Article 60 of the Treaty specifies the pricing rules which are 

to apply under normal conditions. In essence these provide for a 

multiple basing point system (whereby prices are fixed for certain base



points and customers charged those prices plus transport), compulsory 

adherence to published price lists and a prohibition on price discrimina

tion subject to the exceptions that downward alignment of prices (or 

'freight absorption') is permissible to meet another ECSC producer's 
published price and that alignments may also be made on specific offers 
from producers outside the ECSC. Exports are exempt from these rules 

but the Community is to ensure that 'equitable limits' are observed in 

export pricing (Article 3(f)).

Finally, Articles 60 and 61 make provision for intervention by 

the EEC Commission where abnormal conditions exist or are threatened. Thus 

the EEC Commission may limit or suspend the right of price alignment 
and fix both maximum and minimum domestic prices, although in the latter 
case only where 'a manifest crisis exists or is imminent.' In addition, 
the Commission may fix minimum or maximum export prices where this is 

necessary to secure observance of the 'equitable limits' proviso.

The main point to be made about the ECSC 'normal' pricing system 

is that it is calculated to promote oligopolistic behaviour among 
European steel producers. It is well established that pricing on common 

basing points facilitates collusion and it is no coincidence that the 
ECSC basing point system closely resembles the practice of the inter-war

steel c a r t e l s T h e  High Authority has itself openly conceded that
32Article 60 is essentially anti-competitive, and recent Community-

sponsored research into spatial pricing systems tends to confirm this
33view. Furthermore, these anti-competitive effects are severely aggrava

ted by the rules requiring price publication and notification of price 

changes. In 1954 the High Authority attempted to introduce a 2.5 per cent 

permissible deviation from published prices (the 30-called 'Monet rebate')

218.
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but was challenged by the French government. Before the European Court 

the High Authority argued that 'the rigorous and continuous application 

of a system of prior price publication for any change, however small, 
would in effect have prevented free price determination and would have 
led to producers' agreements incompatible with the Treaty.' This
submission was supported by the Advocate General but the Court held on

34other grounds that any deviation from published prices was illegal.

The tendency to price collusion within the Community is further 
buttressed by the prohibition on casual (as opposed to systematic) price 

discrimination which, as noted above, removes from the market a poten

tially powerful competitive force.

Given these provisions of the Treaty of Paris and the apparent 
objectives of the High Authority it was to be expected that there would 

be an important element of collusion in the determination of Community 

steel prices. The degree of collusion achieved is evident both in the 

rigidity of internal ECSC prices relative to world prices, previously 
referred to, and in the published observations of the High Authority/ 
Commission itself which at times have drawn attention to the lack of

35price competition. During recessionary periods, however, there has been 
a tendency to price discounting going beyond the Treaty's concept of 
'normal* competition and therefore requiring intervention under the 

emergency provisions. The recession of 1958 was too mild to cause serious 
disruption but in 1962/3, when capacity-utilisation within the ECSC fell 
to 83 per cent, internal price discipline broke down in response to an 

influx of low-priced imports and the High Authority recommended a general 

rise in the ECSC external tariff while suspending alignment on imports 
from state-trading countries. But the real test of the ECSC pricing
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system came in 19 7 6 / 7 8 when capacity-utilisation fell to around 60 per 

cent and the EEC Commission was for the first time forced to use its 

emergency powers. These measures began modestly in December 1976 with 

voluntary undertakings from firms to observe production targets and 

were built up gradually during the course of 1 9 7 7 with the introduction 

of guidance prices and selective mandatory minimum prices. However, 

tov/ards the end of 1 9 7 7 it became evident that attempts to support the 

internal market were being undermined by low-priced imports and on 19 and 

20 December the European Council approved radical new measures recommended 

by the EEC Commission and aimed at curbing external price competition.

These measures are considered below.

This brief sketch of the ECSC pricing system underlines its central weak

ness, namely the inability to insulate the internal market from inter

national competitive pressures. To a limited extent this difficulty 

can be dealt with through anti-dumping measures. Within the ECSC dumping 

is controlled by the alignment rules which effectively introduce a dumping 

floor equal to the base list price plus transport costs of the cheapest 

ECSC producer. Externally, dumping is covered by Article 7 4 of the 

Treaty of Paris which empowers the EEC Commission to make any necessary 

recommendation to Member States and since April 1977 rules analogous to 

the EEC's general anti-dumping provisions (incorporated in Regulation 459/68) 

have applied to ECSC products.' However, there sire two important dif

ferences between these sets of rules: firstly, where ECSC products are 

concerned national authorities retain the right to take anti-dumping action 

against non-ECSC imports if no Community interest is involved (it is 

for this reason that national anti-dumping legislation has been retained 

by Member States); and, secondly, Article ? 4 empowers the Commission 

to take measures and make recommendations to Governments, independently

of the Council.
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However, the ECSC pricing regime is vulnerable not merely to 

dumping but to any form of competitive pricing during the recessionary 

phase of the business cycle. This is because the Treaty of Paris' 

concept of 'normal' competition has been interpreted by the EEC 

Commission to imply not only a normal return on invested capital 

when averaged over a period of years but a sufficient return at all
37times to prevent severe cut-backs in investment. The consequence of 

this approach is that during periods of global excess capacity non-ECSC 

steel producers may make inroads into the ECSC market without dumping 
and without even enjoying any cost advantage over ECSC producers. It is 

clear, therefore, that the 'regulated competition' of the ECSC like the 
United States price leadership system is incompatible with unregulated 

competition in international trade.

It is for this reason that the ECSC has from time to time attempted 
to supplement its anti-dumping rules with arrangements aimed at prohibit

ing imports at prices below the internal ECSC level. One of the earliest 

of these initiatives was in June 1956 when the High Authority and the 
Austrian Government exchanged letters agreeing to an extension of the 

ECSC pricing system in trade between the two markets, thereby ensuring 

mutual respect for each other's internal price levels. This corres
pondence was not, however, published and the precise details of the

38agreement are not known to this day.

In December 1962 it seems that British steel-makers concluded an 
unwritten agreement with ECSC producers which again in effect applied 

the ECSC pricing system to trade between the two markets. The British 

Iron and Steel Board was reported to view this arrangement as a useful 

safeguard against mutually ruinous 'dumping', although what was under
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c o n s i d e r a t i o n  w a s  the p r o t e c t i o n  of domestic o l i g o p o l i s t i c  p r i c i n g

39rather than the elimination of price discrimination.

In 1967 the major steel producing countries considered a proposal 

for an 'International Code of Fair Trading Practices' which would have 

prohibited all underselling in foreign markets, thereby transforming
40the SCSC pricing regime into a global regulatory system. However, 

this scheme went well beyond the bounds of political acceptability 

and was never seriously taken up - at least in public discussions.

In  1973 the E C S C  reache d a  form a l  a g r e e m e n t  w i t h  E F T A  countries on 

price com p e t i t i o n  to counter the a b sence of t a r i f f  p r o t e ction. A s  part 

of a  s e r i e s  of b i l a t e r a l  trade a g r e e m e n t s  A r t i c l e  60 of the T r e a t y  of 

P a r i s  (covering p r i c i n g  policy) bec a m e  a p p l i c a b l e  to t rade in  ECSC p r o d u c t s  

b e t w e e n  the ECSC on  the one h a n d  a n d  Austria, Sweden, P o r t u g a l  and N o r w a y  

on the other. U n d e r  a  p a r a l l e l  but less e x p l i c i t  a r r a n g e m e n t  w i t h  

Switzerland, the M e m b e r  States of the C o m m u n i t y  m a y  take app r o p r i a t e  

m e a s u r e s  'if the o f f e r s  made b y  S w i s s  u n d e r t a k i n g s  are l i k e l y  to be d e t r i 

m e n t a l  to the f u n c t i o n i n g  of the C o m m o n  M a r k e t  a n d  if a n y  suc h  detriment

is a t t r i b u t a b l e  to a difference in the c o n d i t i o n s  of c o m p e t i t i o n  as
41regards price ... ' It seems, therefore, that the ECSC was here moving 

away from its earlier practice of covert and informal price agreements and 

adopting instead a policy of open 'price protectionism' aimed at insulating 

the ECSC system from the forces of international competition. The EEC 

Commission was accordingly able to make the following observation 

in its General Objectives for Steel 198O -8 5 : 'Trade with almost

all the major steel-producing countries of Western Europe has been 

placed on a new foundation as a result of common rules con

cerning prices and conditions of competition written into the 

free trade agreements. This foundation has been laid in the interests
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of normal competition.1 (Italics added). As outlined below, the 

policy of price protectionism received a dramatic new impetus in 
1977/78 when the ECSC system threatened to collapse in the face of 
the worst post-war steel recession.

Japan

Before examining the pricing practices of the Japanese steel 
industry it is helpful to consider briefly the more general problem 

of Japanese dumping for there are several aspects of the country's 
industrial structure and competition law which tend to encourage 

price discrimination in international trade. In recent years this 
tendency, together with what has generally been regarded as a substan
tially undervalued yen exchange rate, has led to a sharp increase in

43anti-dumping action against Japanese exports.

In the first place Japanese industry is characterised by an 
exceptionally high degree of financial gearing as measured by the 

ratio of debt to equity in companies' balance sheets. The effect of 
this reliance on external finance is to increase fixed costs (in the 

form of interest payments) and to encourage severe price-cutting during 
periods of excess productive capacity. This is because the gap between 
short-run marginal cost (the loss-minimising price level in recession) 

and long-run average cost is greatest for firms with proportionately 
high fixed costs. The impact of financial gearing is, furthermore, 

compounded by high operational gearing resulting from Japan's lifetime 

employment system which transforms variable labour inputs into fixed 

costs - a characteristic which is, however, no longer unique to Japan 
given the trend towards increased job tenure rights throughout the
industrialised world
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While the gearing factor gives Japanese firms an incentive to 

cut prices (both export and domestic) during periods of recession, 

there is also a tradition of collusive pricing practices in the 
domestic market which tends to confine severe price-cutting to the 

export sector. The prevalence of collusive behaviour is due in part 
to the weakness of the unreformed Anti-Monopoly Law and to what one 
authority has described as its 'anaemic' enforcement during the post-

44war period. Of particular importance, however, is a modification of 

the Anti-Monopoly Law introduced in 1953 whereby the Fair Trade
Commission is authorised to approve 'anti-recession' cartels whenever

45the price of a commodity falls below its average production cost.

Such cartels (which are to be distinguished from 'rationalisation' 

cartels aimed at long-term reorganisation of an industry) may involve 

restrictions on output as well as price-fixing although they must not 
'unduly' harm the interests of consumers and related industries.
Eighteen anti-recession cartels were approved in the 1965 recession, 

thirteen in 1972 and fifteen in the post-1973 oil crisis recession, the
46average duration on each occasion being just under one year.

The official sponsorship of anti-recession cartels may be viewed 

as a kind of quid pro quo for the exceptional risks which Japanese 

companies incur as a result of their high financial and operational 
gearing, but undoubtedly an important side-effect of this arrangement 
is the promotion of dumping. Even so there is no persuasive evidence

that such dumping is predatory and therefore unambiguously harmful to
47Japan's trading partners: to the extent that Japanese dumping reflects

enduring monopoly pricing in the home market it may be said to be 

'prospectively permanent' in Viner's terminology and so far as it 
results from temporary anti-recession cartels it can be described as
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cyclical - a form of dumping practice whose effects are considered 
below.

The Japanese steel industry incorporates all of the dumping 

characteristics noted above. For instance, it is heavily reliant on 
external finance: one estimate puts the Japanese Industry's debt/ 
equity ratio at 80:20 in 1968, compared with 43:57 for the United

48States industry, while a more recent study of comparative financial
structures gives 1974 ratios for the two industries of 83:17 and

4923:77, respectively. ' Whatever data are used, it is clear that the 
Japanese industry has a degree of financial leverage which is unknown 
in other industrialised countries and that this unique characteristic 
is reflected in pricing behaviour.

In addition, the Japanese steel industry has a tradition of 
overtly collusive pricing. Following a period of acute price competition 

in 1957 the Ministry of International Trade and Industry (MITI) intro
duced a new form of collective pricing, known as Kokai Hanbai Seido

50(joint open sales system) aimed at stabilising the market. Under this 

system all participant companies meet monthly with their wholesalers and 

announce their prices which are collectively predetermined in negotiations 
involving producers, representatives of dealers and users, and MITI. One 
study of the Japanese Steel industry makes the following observation on 

this pricing regime:
'The Kokai Hanbai system was originally set up as an emergency 
measure for steelmakers to ride through a recession by avoiding 
mutually destructive price competition. It was sponsored by MITI 

and was reluctantly approved by the Fair Trade Commission. It was 
invented to allow collective control of production and pr icing
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without violation of the Anti-Monopoly Act which forbade

collusion for price setting and production control. Even when

the recession was over, it was retained at the strong request of

the industry. Technically, it may not be a cartel, but undoubtedly
51it is in substance.'

During recessionary periods since 1958 the Xokai Hanbai system 

has shown signs of breaking down and MITI has had to intervene 
informally to reimpose discipline. On other occasions, however, the 

Fair Trade Commission has approved the creation of formal anti-recession 

cartels: the first such cartel was introduced in 1962 since when four 

others have been established. In 1962 the cartel's production quota 

arrangements applied only to home market sales, thereby giving an 
artificial stimulus to exports, but subsequent cartels have included
exports in the quota allocations (except for certain special steel

52products).

A revealing pointer to the monopolistic nature of Japanese steel 

pricing, whether under the Kokai Hanbai system or under formal anti

recession cartels, is the fact that a large number of outdated small 

producers manage to coexist with the industrial giants, suggesting that
monopoly pricing by the latter enables fringe operators to make normal

53profits using much less efficient plant.

Theoretically, the above characteristics of the Japanese steel 
industry should make it vulnerable to dumping by foreign producers. 

However, partly because of transport costs but more importantly because 

of the undervaluation of the Yen there was until mid-1978 no post-war 

case of Japanese anti-dumping action against foreign imports whether of
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steel or any other commodity. With the recent dramatic appreciation of 

the Yen there are now indications that this situation is changing and

that even the steel industry may be involved m  anti-dumping initiatives."

The same characteristics of the Japanese steel industry give it a

strong inducement to practice dual pricing and it is in this role as
55dumper that the industry has recently been villified. There has 

also been a suggestion that Japanese producers use exports as a counter

cyclical offset to fluctuations in domestic demand and thereby transfer 

the risks associated with high financial gearing to producers in

countries such as the United States which are forced to absorb Japan's
56'excess' steel supplies. The economic rationale of such behaviour 

is not entirely clear^but in any case it seems that Japanese export 

prices do not, as one would expect if the above theory were correct, 

fall relative to domestic prices in recessions and rise during
c-o

booms.""" Ail that can be said is that Japan practices dual pricing and 

that this tends to lead to dumping as well as to periodic sales at 

prices below cost.

Paradoxically anti-dumping action against Japanese steel exports 

has until recently been virtually unknown. This is due largely to the 

fact that Japanese producers have preferred to enter into voluntary 

export restraint arrangements under the supervision of the Japan Iron 

and Steel Exporters' Association, a tendency which has prompted the 

Comment that 'The quantitative ordinary steel export cartel /in Japan/ is

54
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only one facet of a multisided, industry-organised, Government- 

approved cartel system designed to maintain orderly export marketing 

of steel products.'Nevertheless, the over-capacity crisis that hit 
the steel industry world-wide in 1976-8 did ultimately result in a 
series of moves aimed at allegedly dumped Japanese steel exports.

THE 1970's STEEL CRISIS

It is clear, then, that the steel industries in the United States, 
Europe and Japan are characterised by collusive pricing behaviour which 

in recessions at least results in domestic prices well above the level 

that would be associated with unfettered competition. Furthermore, the 
combination of collusive pricing in home markets and unregulated 

competition in international trade means that each of these industries 
is liable to dump as well as being vulnerable to dumping (although as 
we have seen, the United States industry is in practice a low volume 

exporter while the Japanese industry has not so far been subject to 

serious import competition). This tendency to reciprocal dumping has 
from time to time presented a threat to the existing liberal trade order, 

both by inducing individual countries to take unilateral restrictive 
measures against steel imports and by encouraging demands for the 

restoration of the old international cartel system. The steel recession 

of 1975-9 eventually laid bare the underlying conflict between national 
and international steel pricing policies, thereby forcing governments to 
collaborate in search of a solution to the problem.

The oil crisis of 1973 marked the prelude to by far the worst 

steel recession in the post-war period. Monthly world production out
side the Eastern bloc countries fell from over 40 million tons in
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1973/4 to only 32 million tons in mid 1975 and although there was 

subsequently some recovery monthly production was at only 35 million 

tons in the second half of 1977. Moreover, because global productive 

potential was increasing throughout this period the competitive 

pressures generated by under-utilisation of capacity became ever 

more severe. World steel prices collapsed - for instance between 

May 1976 and December 1977 ECSC export prices to third countries fell by 

between 20 and 30 per cent - and this was reflected in pressure on 

domestic prices as well as in a sudden increase in import penetration 

in the United States and Europe: imports of ECSC products from third 

countries into the Community rose from around 9 per cent of ECSC con

sumption in 1975 to over 13 per cent in 1977 while the comparable increase 

in United States steel imports was from 13*5 per cent to 18 per cent.

EEOThe initial/response to the steel slump was to utilise the existing 

regulatory framework to the fullest extent (short of introducing pro

duction quotas under Article 58) in order to support domestic prices.

In December 1976 the EEC Commission launched the so-called Simonet Plan 

for steel (subsequently incorporated into the Davignon Plan) which in

volved a series of measures aimed at stabilising internal ECSC prices,

including voluntary production targets, published guidance prices and,
60on a few selected products, mandatory minimum prices. However, by 

the end of 1977 it was clear that all attempts to raise internal market 

prices were being thwarted by the competitive pressures exerted by imports, 

a situation that called for a radical new approach going well beyond any

thing envisaged by the Treaty of Paris.

In the United States domestic steel prices held up relatively well 

in 1977 but only at the cost of a rapid build-up of imports. The
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response of domestic producers was to file anti-dumping complaints 

against all the major exporters of the ECSC (except Luxembourg) as 

well as Japan, Canada, India and the Republic of Korea. In contrast 
to previous anti-dumping initiatives, however, the United States 

producers on this occasion invoked the new provision of the 1974 

Trade Act, requiring that all sales below cost be disregarded for price 

comparison purposes (see p./il1] above). In alleging sales below cost the 

United States steel industry hoped that it could be insulated from the 

competitive pressures associated with the marginal cost/cyclical pricing 

of foreign producers.

The first of these dumping complaints to be considered by the 

United States Treasury Department was Carbon Steel Plate from Japan 

- more widely known as the Gilmore case. The United States Treasury 
had to interpret the statutory definition of below cost and in particular 

to determine whether the sales under consideration had been made 'over 

an extended period of time' and at prices 'which do not permit recovery 

of all costs within a reasonable period of time in the normal course of 
trade.' The test applied was whether prices fell below costs averaged 
over the period of a business cycle, which in this instance was taken 

to be three years. In other words fixed costs were allocated to units 

of production in accordance with the industry's average capacity- 
utilisation over this period. Having established that carbon steel 
plate was indeed sold to the home market at prices below the cost of 

production thus defined, the Treasury presumed that export sales to 
third countries were also below cost and therefore resorted to a 

'constructed value' for price comparison based on the estimated 
production cost plus an 8 per cent allowance for profit margin as 
required by the Anti-dumping Act 1921. The result of these calculations
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was a tentatively estimated dumping margin of 32 per cent which was 

reflected in the withholding of appraisement notice fixing the amount 
of security due from importers.^

Three points need to be made about the below cost test applied in 

Gilmore. First, by comparing a spot export price with costs averaged 

over a period of time the United States Treasury's approach effectively 
penalises all forms of cyclical pricing: an exporter is at risk if at 
any point his export price falls below average cost as defined (which, 

since it may vary from case to case, is not determinable in advance) 
and, furthermore, he may even be at risk if his export price covers 

both fixed and variable costs at the top of the business cycle when 

capacity - utilisation is at its maximum - since at this point his 
actual total costs will be below the average over the cycle.

Secondly, the Treasury's Gilmore calculation presumes the 
existence of a three year steel cycle in Japan which will persist.

To the extent, however, that there is structural and not merely 
cyclical surplus steel-making capacity in Japan and elsewhere, a test 

based on recoupment of fixed costs may be inappropriate.

Finally, the allowance for an 8 per cent profit margin (which 

applies to the calculation of constructed value but not to the prior 
below-cost calculation) is clearly unreasonable. Neither United States 
nor Japanese steel producers have achieved such a high level of profit

ability historically and in the case of Japan the effect is particularly 
harsh}as the United States Treasury has recognised, in view of the degree 

of financial gearing and the associated interest costs to which the 8 per 

cent profit margin is applied.
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Although the Gilmore approach to low-priced steel imports offered 

the prospect of some relief from foreign competition, United States 

producers remained dissatisfied with the complexity, expense and pro
tracted proceedings of anti-dumping investigations. Accordingly there 

was strong pressure towards the end of 1977 for a renegotiation of the 

orderly marketing agreements with the ECSC and Japan which had expired 
in 1974 and which the European and Japanese producers seemed quite 
prepared to renew. However, the United States Administration, evidently 

reluctant to set a precedent for other hardpressed industrial sectors, 

decided instead to increase the effectiveness of the existing anti

dumping law, and, after consultation with other steel producing countries,
announced on December 6 a new anti-dumping procedure for steel known as

62the Trigger Price Mechanism (TPM).

In essence the TPM involves the publication of trigger or reference 
prices for individual steel products based on the production and 

transport costs of the lowest cost foreign producers (originally the 
Japanese) and initiation of anti-dumping investigations by the United 

States Treasury where import prices are below the reference level. The 
method of calculating production costs is similar to that used in the 
Gilmore case in that 'normal' capacity-utilisation is assumed, meaning 
the average utilisation achieved over successive business cycles (in the 
case of Japan this was initially estimated to be 85 per cent), and the 
8 per cent profit margin allowance is included although to avoid double 

counting of capital costs both as interest and profit it is treated as 

part of an overall return on invested capital.

The TPM merely guides the Treasury as to which potential dumping 

situations it should investigate: private initiation of anti-dumping
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proceedings may still take place outside the TPM guidelines (although 

this is informally discouraged), sales below the trigger price involve 

no conclusive presumption of dumping and the anti-dumping investigation 

itself proceeds without reference to the trigger price. Strictly 
speaking, therefore, the TPM is not a minimum-price-setting mechanism 

but since the trigger prices are made public up to 90 days in advance 
of the quarter in which they apply to entries of steel, it is clearly

intended that foreign exporters should be deterred from setting their
63prices below the reference level. Apart from the deterrence factor, 

the main advantage of the system is that it reduces the duration of 

anti-dumping proceedings from 13 months (or more if allowance is made
64for preparation of complaints) to an officially estimated 60-90 days 

while concentrating Treasury resources on an overall monitoring programme 

rather than on a series of one-off investigations.

The Gilmore approach to 'dumping' - which focuses on cyclical 

pricing rather than dumping in the economic sense - and the TPM 

innovation are together calculated to insulate the United States steel 

industry from the competitive pricing associated with global excess 

steel capacity. In contrast, the ECSC has adopted a more overtly 

protectionist stance.

On December 19 and 20 1977 the EEC Council approved an emergency 
package recommended by the EEC Commission, marking a major departure 
from the Treaty of Paris regulatory system, in so far as it applies to

65imports. The package involved in the first instance a new accelerated 

anti-dumping procedure based on the 'basic price system' provided for 

in Article 8(d) of the Anti-dumping Code, whereby all imports below 
the basic price are presumed to be dumped and therefore liable to
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dumping duties unless the importer can support a demand for a new 

anti-dumping investigation with 'relevant evidence'. For this purpose 

an amendment was made to existing ECSC anti-dumping procedures which 

became effective on January 1 1978.' '' The ECSC innovation differs 

from the United States TPM approach in that whereas the latter is merely 

a self-initiation procedure based on the 'special circumstances' allowed 

for in Article 5(1) of the Code, the basic price system actually shifts 

the burden of proof against the importer. More important, however, is 

the fact that the ECSC, like the United States, now regards below cost 

sales as a species of dumping, as indicated by its definition of basic 

price as 'the lowest normal costs in the supplying country or countries 

where normal conditions of competition are prevailing.' '‘

In contrast to the United States TPM the ECSC anti-dumping 

measures were designed mainly as an interim arrangement pending direct 

action on steel imports. Thus the second stage of the emergency pack

age was the negotiation of bilateral 'voluntary' restraint agreements 

with foreign steel exporters. This was not an entirely new development

in that the EEC Commission had since 1976 agreed limits on steel imports
68from Japan while successfully applying diplomatic pressure to several

69other countries. ' However, on this occasion the agreements were explicit, 

published and concluded under the threat of a novel form of anti-dumping 

action. By mid-1978 bilateral agreements had been reached with most steel 

exporters outside the Eastern bloc incorporating annual steel quotas and 

permitting a modest price discount of 4-6 per cent on ECSC list prices 

to enable exporters to compete within the Community. The EFTA countries 

were an exception in that their obligation was merely to refrain from 

disrupting 'the normal pattern of trade' with the ECSC, and to reflect
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this looser arrangement they were permitted only a 3 per cent margin 

below ECSC list prices. The basic price system was retained as a 

safety net to deal with situations where the voluntary agreements 

were breached and also as a continuing protection against those few 

countries where quota limits could not be agreed.

In summary, the United States has adapted its anti-dumping laws 

and procedures so as to reconcile its domestic steel pricing policies 

with the competitive pressures exerted by low-priced imports, while 

the ECSC has quite simply abandoned for the time being any semblance 

of free trade in the steel sector. Even so, pressures continue to mount 

for restoration of the old international steel cartel: both Eurofer 

and the United States industry have called for global 'interpenetration' 

agreements ̂ °(a euphemism for market-sharing arrangements) and a forum 

for joint discussion of steel industry problems has been established
71on a permanent basis within the new OECD International Steel Committee. 

The final section of this chapter comments briefly on the economic 

rationale behind these moves towards renewed cartelisation of the 

international steel industry.

CARTELS AND COMPETITION

The application of anti-dumping laws to sales below cost has 

become 'necessary' because national steel pricing policies are designed 

to maintain prices above the competitive level during recessions, an 

approach which is incompatible with unregulated competition in inter

national trade. In order to assess the validity of such anti-dumping 

action, therefore, it is necessary to consider briefly the economic 

rationale of anti-recession cartels which are designed to prevent what
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has come to be known as cut-throat or ruinous competition. A full

analysis of this complex issue is, however, beyond the scope of the
72present study.

To begin with it should be emphasised that the steel industry 

is perhaps uniquely vulnerable to cyclical fluctuations. On the 

supply side steel makers have a relatively high ratio of fixed to 

variable costs: this high capital intensitivity both increases the

incentive to cut prices when spare capacity emerges and also encourages
73heavy price discounting once price discipline breaks down.1" The

amplitude of price fluctuations is further increased by the long

gestation period of neî  capacity (up to five years for greenfield
74sites) and disequilibrating stock movements.'

On the demand side price volatility is encouraged by the steel 

industry's dependence on the capital goods and consumer durable sectors 

which are themselves subject to sharp cyclical fluctuations. Typically,

therefore the steel industry registers much i^ider variations in output
75than industrial production as a whole. In addition the price elasticity 

of demand for steel is generally thought to be extremely low so that 

for the industry as a whole large price discounts are associated with 

only a modest increase in demand for the product.1'

For these reasons unregulated competition in the steel industry 

is often said to be cut-throat or ruinous. These terms are seldom 

precisely defined, although one writer has suggested that cut-throat 

competition may be said to exist in an industry when the average rate
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of return on stockholder's investment remains during the course of

the business cycle below the opportunity cost of capital (i.e. below
77the rate of return on alternative investment). The kind of argument 

that is then used to support the case for regulation of competition in 

the steel industry is well illustrated by the following passage:- 

'The steel industry poses a perplexing problem for public 

policy. It clearly cannot be controlled by rigorous competition 

as long as the economy is characterised by wide cyclical 

fluctuations ... if the industry were highly competitive it 

would suffer enormous losses during depression; for prices 

would approach marginal costs, and marginal costs are perhaps 

only one-half of average costs in the depths of a major depression.

And if the industry were highly competitive it probably would 

not attain substantial profits during prosperous periods. 

Consequently the steel industry might be unprofitable over the 

typical business cycle; if so it probably would suffer from 

insufficient capacity to satisfy demands at reasonable prices 

during periods of prosperity. Rigorous competition would
78therefore necessitate government assistance to the industry.'

Taken literally, this argument might suggest that profitable 

manufacture of products which are liable to severe fluctuations in 

demand is impossible. Provided, however, that the magnitude and 

frequency of these fluctuations can be properly allowed for it is 

difficult to see why capacity will not adjust in a competitive 

environment so as to yield a normal return on investment over the cycle.

The cutthroat competition theory in its crude form was rejected
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by the British Restrictive Practices Court in the British Heavy Steel-
79maker's Agreement'ybut a more sophisticated version of this argument - 

namely that unregulated competition may depress the level of investment 

below the social optimum by raising the cost of capital - was accepted
80in the British Cement Makers' Federation Agreement. 0 Other objections to 

unfettered competition include the possibilities that in a severe 
recession the financially weak rather than the least efficient may go

to the wall and that where there is immobility of labour the burden of
81excess capacity may be shifted from capital to wage earners.

There are, however, several important objections to regulation 

of competition designed to support prices during periods of cyclical 
excess capacity. In the first place it may be difficult to distinguish 
between cyclical and secular weakness of demand so that price support 

arrangements intended to prevent a shortage of capacity may end up by 

encouraging excess capacity. There is some evidence that the ECSC 
regulatory system may have operated in this way in recent years: for 

instance, in 1975 the EEC Commission reported that despite the slump 
in demand for steel forward estimates pointed to a shortage of capacity

by 1980, the conclusion drawn being that 'the present situation is of
82a distinctly cyclical nature.' The EEC Commissions' guidance policies 

on investment were therefore based on a key assumption which subsequently 

turned out to be dramatically wrong, when it was realised that massive
83excess capacity was in prospect until at least 1985.

Secondly, price rigidity transfers the burden of adjustment to 

output and employment, leading to higher rates of unutilised resources 

than would obtain in the absence of price support. It also creates 

problems for national steel-using industries, which are in combination
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generally for larger than the steel industry itself, by raising input
84prices. In short, anti-recession cartels and other cyclical price 

support arrangements may simply shift the problem of adjustment onto 

employees, user industries and final consumers. This came out very 

clearly in the operation of the United States National Recovery Act of 
1934. The Act’s Stated objectives were, inter alia, 'to promote fullest 
possible capacity-utilisation' and 'to increase consumption of industrial 

and agricultural products by increasing purchasing power'. However, the 
Steel Code which was established to fullfil these objectives operated in 

the reverse direction, the authors of an authoritative study of this 

regulatory arrangement concluding that 'clearly, employment and the rate
85of production rather than price were made to vary with changes in demand.'

Thirdly, depending on precise conditions of demand, price stabili

sation schemes may yield a lower profit than would obtain over the 

business cycle in a situation of unregulated competition. Accordingly 
the 'equilibrium' price under regulated competition may be higher on

average than it would have been in the absence of regulation, to the
86detriment of intermediate users and consumers.

Finally, if steel makers do not bear the costs of demand fluctua
tions they will have no incentive to design and build more adaptable 
plants. In other words the very characteristics of the industry which 
on the supply side have resulted in the alleged conditions of cutthroat 

competition are likely to be perpetuated if the regulatory solution is 

invoked.

The case for cyclical price support is, therefore, to say the least 
unproven. That being so, the adaptation of existing anti-dumping legls-
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lation to cover below cost imports is also highly questionable since 

loss-minimising marginal cost pricing is thereby effectively prohibited.

The economic issues have not been aired let alone exhaustively discussed 
within the GATT Committee on Anti-dumping Practices (although below cost 

sales are on the Committee's list of priority issues) and national 

authorities, including the EEC Commission, seem reluctant to engage in 

an open debate on the problems involved. One reason for this reticence 

is a concern that the methods adopted to deal with the steel industry's 
difficulties could be regarded as a precedent for other industries ex
periencing a cyclical or secular weakening of demand. This is hardly 

surprising, since the characteristics of the steel industry which lead 

to volatile market conditions are different only in degree from those 

of other periodically hard-pressed sectors such as chemicals, and there can 

be no logical divide between industries entitled to the protection of 

cartels and those to whom such protection is denied. A further reason 
for questioning the cartel approach to the steel industry's problems, 

therefore, is that demands for similar arrangements, including the 
paraphernalia of trigger price systems, import controls and other 

instruments of organised free trade, are likely to be advanced by 

additional producer groups experiencing difficult trading conditions.
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CHAPTER VII: DUMPING AND EAST-WEST TRADE

Neither GATT Article VI nor the Anti-dumping Code make special 

provision for dumping by planned economies. The second interpretative 
note to paragraph 1 of Article VI merely recognises that in the case of 

imports from a country 'which has a complete or substantially complete 
monopoly of its trade and where all prices are fixed by the state' a 
strict comparison with domestic prices may not always be appropriate.
No alternative method of price comparison is proposed and it has been 

left to individual contracting parties to decide how best to cieal with 
this problem. However, with the rapid development of East-West trade 

and the increasing involvement of socialist countries in GATT 
(Czechoslovakia was an original signatory and Yugoslavia, Poland,
Hungary and Romania have become full members in recent years)^ 

protection against uumping and low-priced imports from non-market 
economies has emerged as an important policy issue.

Non-market countries may be thought of as particularly inclined 

to dump for a variety of reasons. Most obviously, being state-wide 
monopolies they are in a uniquely favourable position to engage in 

price discrimination while the resources of the state might theoretically 

be used to provide limitless finance for the purpose of predatory 
dumping. In addition, it has been argued that state planning may result 

in periodic supluses which must be disposed of outside the domestic
economy as well as in occasional production shortfalls resulting in

2unplanned imports financed through low-priced exports. However, the 

task of arriving at a meaningful price comparison for the purpose of 
determining whether or not price discrimination or below cost sales 
are taking place presents the importing country with insuperable

difficulties.
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In the first place the system of administered exchange rates 

adopted in planned economies tends to result in the overvaluation of 

their currencies vis-a-vis the market economies. This means that with 
international prices below domestic prices virtually every export 
transaction between a planned economy and a market economy can be 

characterised as dumping. Nevertheless, the appearance is misleading 
since the planned economy's import prices, too, will be abnormally low 

so that from the point of view of combined export and import transactions 
there need be no price discrimination. In other words, the overvalua
tion of the currency is reflected in 'excessive' import values as well 

as in artificially low export values, the effective return on exports 
being higher (or the resource cost lower) than the official exchange 

rate would indicate. More generally, wherever import and export 
decisions are dependent on one another (and in Eastern bloc economies 

exports are frequently regarded as payment for specific imports) it is 
difficult to draw clear-cut conclusions about dumping or below cost 

sales. After all, if a state trading organisation sells a commodity 

at two thirds of domestic cost in order to import another commodity 
purchased at one third of domestic cost, this may be regarded as a 
legitimate commercial transaction, entirely in keeping with the 

principles of comparative advantage.

Secondly, so far as the 'below cost' aspect of the dumping problem 
is concerned, domestic prices in the non-market countries do not 

reflect domestic production costs as understood in the market economies 
and it would be impossible in practice to unravel the system of subsidies

Oand turnover taxes in order to arrive at a realistic estimate of cost.
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Finally, even if it were possible to estimate production costs 

in planned economies it is not at all clear that this would be 
helpful in reaching a solution to the dumping problem. In terras of 
Viner's argument it is the temporariness of the dumping price that 

importing countries have to be on guard against and in the case of 

non-market countries there is no reason why exports should not be 
priced below cost for a 'prospectively permanent' period. To take 

one example, Eastern bloc countries, in applying the labour theory 

of value, do not make full allowance for capital charges in their 
production cost calculations, with the result that capital intensive 

products tend (by market economy standards) to be 'under-priced'. 
However, as one commentator has suggested, it may be in the best 

interests of market economies to accept this difference of approach 
as a permanent fact of life:

'... a fairly strong case can be made, in connection with 

dumping, for accepting the labour theory view of "cost" 
prevalent in the East ... the configuration of relative 

prices that emerges from this kind of cost accounting may 
be treated in the same category as the differences in 

relative prices which exist between nations as a consequence of 

different preference structures. Like differences in consumer 

tastes, the permanent and basic differences in ways of evaluating 
"cost" may be accepted as parameters of the world trading system.^

The conclusion to be drawn from this brief discussion of dumping 

in East-West trade is that there are strong objections, both on 
theoretical and practical grounds, to invoking anti-dumping legis

lation in such a context. Nevertheless, anti-dumping action remains 

one of the favoured defences against low-priced imports from Eastern
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bloc countries. Accordingly the following section examines the 

approach adopted by governments and enforcement agencies to the 
price comparison problem while subsequent sections review the 

recent case history of dumping in East-West trade and the various 
options which are open to Western governments in dealing with the 
'problem' of low-priced imports from Eastern bloc countries.

The Price Comparison Problem

As indicated above, GATT itself offers no guidance as to how the 
price comparison problem should be dealt with in East-West trade 

dumping investigations, although it does recognise the inappropriate

ness of a conventional comparison with domestic prices. However, the 
Working Party that negotiated the Polish Protocol of Accession to GATT 
included in their report the statement that 'a Contracting Party may 

use as the normal value for a product imported from Poland the prices 
which prevail normally in its market' or, alternatively 'a price 

constructed on the basis of a like product originating in another 

country.1'’ Similar understandings were recorded in the Reports of 
the Working Parties on the accession of Romania and Hungary,^1 although 

the Protocols of Accession themselves make no reference to the price 
comparison issue.

The United States Anti-dumping Act made no special provision for 
dumping by planned economies at the time of its adoption in 1921, when 

Soviet foreign trade was insignificant. Since 1960, however, the United 
States Treasury Department has been attempting to devise an appropriate 

price comparison test in dumping investigations involving planned 
economies. The first departure from the normal price comparison was in 

Bicycles from Czechoslovakia^ where the Treasury acknowledged that the
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home market price in 'controlled-economy-countries1 did not provide 

an appropriate basis and instead resorted to a 'constructed value' 

based on the best evidence available which was taken to be the sales 
(whether for domestic consumption or export) of comparable merchandise 
in a market economy. The statutory authority for this approach was

g
later clarified in Portland Cement from Poland where domestic sales in 
controlled-economy countries were held not to be 'in the ordinary course 
of trade', a view previously supported by the determination of the 
Court of Customs and Patents Appeals in J, H. Cottam and Company v 
United States that 'foreign market value' as used in the Anti
dumping Act referred to conditions existing in a 'free, open, unrestricted

gmarket ... under normal competitive conditions.'

The dumping formula applied in Bicycles from Czechoslovakia 

was made explicit in the 1968 Treasury Regulations and the Trade Act 

of 1974 amended the Anti-dumping Act itself to incorporate this price 
comparison provision. At the same time the Senate Finance Committee 

Report on the Trade Act of 1974 pointed out that the prices of comparable 

merchandise produced in the United States could also be used for 
comparison purposes in the absence of an adequate basis for compa rison 

using prices in other market economies.^0 However, the third country 
test remains the normal method of price comparison, the underlying 
rationale of this approach having recently been explained by the 

Treasury as follows:
'The third country is chosen in a manner designed to give as 
fair a comparison as possible. The initial choice is made 
on the basis of considering non-state-controlled-economy 

countries both in the same geographical area as the non
market country and at a closely approximate economic development
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level. The first criteria /sic7 takes into consideration the 

fact that the source of materials would be from the same 

approximate geological or geographical area for raw materials 
or from the same approximate industrial area for semi-finished 

materials. Accordingly costs are likely to be similar, excluding 
differences in the economies. The second criteria takes into 

account the fact that if two countries are at the same approxi

mate industrial level, their overall costs are more likely to be 

similar. Therefore, if two countries are in the same general 
area or contiguous, and if they are at the same industrial level 
any dumping margins of the non-market economy product are more 
likely to be attributable solely to the controlled economy.'^

This statement illuminates United States anti-dumping policy vis a-vis 
socialist countries in several ways. It demonstrates clearly that the 
United States authorities are not directly concerned in this context 

with the temporariness or otherwise of dumping prices; their objective 

is on the contrary to arrive at a pattern of trade based on comparative 
advantage as understood and applied in market economies; and their 

stated rationale for adopting this approach is that it is 'fair', 
thereby providing further confirmation of the view expressed earlier 

in this study that anti-dumping laws are more easily explained by 

official deference to the rules of the business game, which require that 

performance be determined by relative efficiency, than by attempts to 
maximise economic welfare.

In January 1978 the United States Treasury proposed an amendment 

to the price comparison Regulations applicable to planned economies, 

with a view to approximating more closely the comparative advantage 
model of international trade. Under the proposed Regulations a com-
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parison would be made with prices prevailing (for export or home consumption) 

in a market economy having 'a level of economic development comparable to 
that in the state-controlled-economy country'. However, in the absence of a 
'comparable' market economy producing a like product, comparison should be made 

with the constructed value of some other market economy, which might be the 

United States. Under such circumstances an alternative adjustment procedure 
would be introduced: either (a) the constructed value could be adjusted for 

economic differences between the market economy actually producing the product 
and another market economy not producing the product but held to be 'comparable' 
in its development to the planned economy; or (b) a cost of production adjust

ment could be made by obtaining from the planned economy a break-down of the 
physical factor inputs used in manufacture of the product, valuing those
inputs in a 'comparable' market economy and adding an amount for general12expenses and profits. This proposal was formally adopted m  August 1978, 

although the first of the alternative adjustment procedures noted above was 
dropped as being too speculative and burdensome.

The new Regulation represents a serious attempt to apply a rational 
dumping test to imports from planned economies. However, it is open to a 

number of objections: the adjustment provisions could introduce some formidably 

complex price calculations; significant differences in comparative advantage 
may exist as between countries at similar stages of economic development (wit

ness the volume of intra-community trade within the EEC); and, above all, 
it is not clear why low-priced imports from planned economies should be
considered objectionable merely because they do not comply with the market

13concept of comparative advantage.

Other market economy countries have been much less explicit than 

the United States in their approach to dumping by planned economies.
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The Canadian Anti-dumping Act merely provides under section 7 that 
where the government of a country has a monopoly of its export trade 
or domestic prices are substantially determined by the government, 
normal value 'shall be determined in such manner as the Minister 
prescribes'. Furthermore, it is far from clear on what basis this 
ministerial discretion has been exercised. Article 5 of the Australian 
Anti-dumping Act of 1975 also confers a broad discretion on the enforce
ment authorities by providing that in the case of imports from state
trading countries, normal value is the price of like goods produced and 
sold in another country 'in which, in the opinion of the Minister, the 
costs of production or manufacture are similar to those in the country 
of export.'

Under Article 3 of the EEC's anti-dumping Regulation No. ¡+59/68 
(as amended in August 1979) the normal value of imports from non- 
market economies may be established on the basis of (l) the domestic 
price, export price or constructed value of the like product 
prevailing in a third market economy country or (2) as a last resort 
"the price actually paid or payable in the Community for the like 
product duly adjusted, if necessary, to include a reasonable profit 
margin." In this last instance "dumping" may presumably be found 
where there is evidence neither of price discrimination nor of 
underselling - a curious adaptation of a law whose origin lies in 
allegations of predatory behaviour. In addition, where imports from 
non-GATT countries are concerned, the EEC reserves the
right to adopt "special measures" under Article 1 paragraph 2 of the 
Regulation

East-West Trade Dumping in Practice

During the inter-war depression years there were widespread 

allegations of dumping by the Soviet Union, particularly of timber 

and timber products. In 1930 and 1931 France, Belgium, Hungary, Romania, 

Yugoslavia and Canada all imposed anti-dumping restrictions on Soviet 

imports while the United States introduced a prohibitive tariff on 

Soviet matches and demanded certificates stating that Soviet timber 

had not been processed by forced labour."'"'’ The Soviet Union responded 

by cutting off all trade with France, Canada and certain other
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countries: France withdrew her restrictions in July 1931 and the
16

Canadian measures were eventually lifted in February 1935.

Following the Second World War, complaints against dumping by
17Eastern bloc countries began to emerge in the middle 1950s when

prices of Eastern bloc exports to Western markets tended to be
18significantly below intra-bloc trading prices, as well as below

19world market prices. For instance from 1954 to September 1978 the 
United States International Trade Commission dealt with 17 injury 

investigations involving allegedly dumped Eastern block imports, of 

which 5 resulted in positive injury determinations.

In the mid-1950s there was a tendency in the United States to 

regard all dumped imports from communist countries as injurious, as 
indicated by the following extract from a Treasury Department memorandum 

on the administration of the United States Anti-dumping Act:

'In an early 1955 decision involving East German potash, three 

Commissioners indicated in their judgement that any sale by a 

Communist Country was in and of itself injurious. The other 

three Commissioners concluded there was no injury, and since this 
was before the 1958 amendment to the law directing that equally 

divided opinions of the Commission were to be considered as 
positive injury determinations, the case was closed on a 
determination of no dumping. Subsequent cases involving Communist

or Communist sympathising countries have been decided without
20

reference to political philosophy ...'

A decade later, the United States Tariff Commission began to 

adopt the opposite approach, in taking the view that dumped imports
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from Communist countries should be presumed not to be injurious
because inferior quality and ideological objections to their use

21limited their potential sales in the United States. More recently, 

however, the injury test applicable to such imports appears to have 

been placed on a par with dumping by non-communist countries.

Predation does not appear to have played a significant role in 
United States anti-dumping investigations involving Eastern bloc 

countries although in several instances the absence of predatory 
motive has been cited. However, in Titanium Sponge from the Union 

of Soviet Socialist Republics Commissioner Clubb, in his concurring 
statement, referred to the fact that 'what they /the complainants/ 

fear is a price war in which they must compete with the ability of the
Soviet Union to absorb losses', a consideration which evidently weighed22heavily in his own finding of injury. In Bicycles from Czechoslovakia. 

too, the continuation of dumping during the investigation was held to 

indicate an intention to persist in the practice, thereby prompting a 
finding of injury (although, paradoxically, the prospect of persistent 
and continuous dumping would be unobjectionable according to Viner's 

argument).

A recent and problematical case of dumping involving imports

United States Treasury made a determination of LTFV sales using as a 
basis for comparison the price of golf cars manufactured in Canada, 

after adjusting for a number of factors including economies of scale. 
The Polish exporter made strong representations to the effect that 

existing Treasury Regulations discriminated unfairly against Communist 

countries by specifying the use of a constructed value for price

from a Communist country was Electric Golf Cars from
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comparison purposes:

'This regulation nullifies any advantage in the production of 
a product by an exporter in a centrally planned economy 

because it forces that exporter to charge a price in the 

United States which is at least as high as that of a 
producer in another country. Accordingly, a producer from 

a centrally planned economy ... unlike a producer in a Western 

market country, can never be the lowest price seller of a 
product in the United States. For this reason producers from 

centrally planned economies will be prevented from effectively 

competing in the United States market no matter how efficient
24they might be or how low their actual costs of production are.'

Recognition that there was some merit in this argument appears to
have been a factor in the Treasury's decision to introduce amendments to

25the anti-dumping Regulations as they apply to planned economies, and during the 
the duty assessment stage of the Polish golf car case Spanish input prices were 
applied to the physical Polish factor inputs.

The Polish golf car case also illustrates an important aspect of 

anti-dumping enforcement policy. Here, the importer liable for anti
dumping duties was a wholly owned subsidiary of the Polish exporter.

Under this arrangement it evidently paid the exporter to continue to 

dump despite the imposition of an anti-dumping duty, since only by 
dumping could the golf cars be sold on the United States domestic 

market and the foreign exchange revenue yielded thereby, net of anti
dumping duties was, in the words of the complainant's legal advisers,
'probably more valuable to Pezetel /the Polish exporter7 than any

26
recoupment of cost in the normal free world economy accounting sense.'

At a more general level, this case underlines the point that where the 
exporter is effectively liable for anti-dumping duties through a wholly 
owned importing subsidiary, the imposition of 'remedial' anti-dumping
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duties is an inadequate safeguard against predatory dumping (although 

there was no suggestion of predation here) since the effect is to 
increase the cost of predatory activity - which may remain ultimately 

profitable - rather than to eliminate the practice itself.

The question has also arisen as to which economies are to be 

considered 'state-controlled* for the purposes of the United States 

anti-dumping laws. No definition has so far been attempted but the 
Treasury has determined that Yugoslavia 'is not state-controlled to

an extent that sales or offers of sales of such or similar merchandise
27in Yugoslavia do not permit a determination of foreign market value.'

On the other hand a claim that Poland is not state-controlled in this
28sense has been rejected.

The EEC Commission was involved in sixteen anti-dumping investigations

involving Eastern bloc countries (other than Yugoslavia) in the period
1968 - 1978 out of a total of fifty-six completed investigations.

Of these sixteen cases, four were closed 'in view of the development of

the situation' and the others were closed after 'undertakings or similar
29solutions', without the need for imposition of anti-dumping duties.

However, the EEC Commission is not prepared to divulge the details of 

these developments and undertakings: in response to a written question 
on the discontinuation of an investigation into alleged dumping of 

Romanian fertilisers, the EEC Commission stated that 'it cannot divulge 
the exact nature and contents of the amendments made by the Romanian
firms, as the details are a professional secret and confidential within

_ 30the meaning of Article 11 of the /anti-dumping/ regulation.'

A peculiarity of the EEC Commission's anti-dumping enforcement
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policies is that because trade between the two countries is considered

to be 'internal', no action can be taken in respect of dumping by East
31Germany into West Germany. On the other hand this restriction does 

not apply to action on behalf of other member countries so that West

Germany cannot be used as a conduit for dumped exports from East
_ 32 Germany.

Finally mention should be made of the possibility that the REC 

Commission may apply 'special measures' in respect of dumped imports 

from non-GATT countries under Article 1 paragraph 2 of the EEC anti

dumping Regulation - a differentiation which does not appear in the 
United States anti-dumping legislation. This provision has not so far 

been invoked against Eastern bloc countries but in Bicycle Chains from 

Taiwan the EEC Commission imposed a flat 15 per cent anti-dumping duty 

on all imports (i.e. regardless of the precise margin of dumping) whose

price was in excess of a specified level, measured in European units
33of account. In principle, similar action could presumably be taken 

against non-GATT countries such as the Soviet Union.

So far as the United Kingdom is concerned, Community anti-dumping 

procedures became applicable from July 1 1977. However, one United 
Kingdom anti-dumping investigation involving imports of pig iron from 
East Germany which went to appeal illustrates well the general problem 
of attempting to curb low-priced imports from planned economies through

use of anti-dumping legislation. In Leopold Lazarus Limited v
34Secretary of State for Trade and Industry the plaintiffs disputed the 

price comparison employed by the Minister in a dumping determination 
made under the Customs Duties (Dumping and Subsidies) Act, 1969. The 
plaintiffs contended that the price of imported Norwegian pig iron used
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by the Minister as a basis for the 'fair value' price calculation 

was inappropriate due, inter alia, to quality considerations, and 
that imported Swedish pig iron should be used instead. The judge 

found for the Defendant, holding that the Minister was not bound to 

give his reasons or calculations when making a price comparison under 
the Act unless he manifestly failed to perform his statutory duty.

The judge also suggested that the internal cost structure in East 
Germany was not strictly relevant to the Minister's determination but 
nevertheless went on to make a comparison between production costs in 

Norway and East Germany on the basis of economies of scale, technology 
employed and access to raw materials, the conclusion being that there 

was 'no real evidence to justify the proposition that, the cost of 

silicon apart, the cost of the production of the East German iron was 

lower than the Norwegian iron ...'. However, it is far from clear what 
useful purpose such a comparison could be expected to serve: it did 

not attempt to take into account all factor costs, it skirted round 

the exchange rate problem and could not in any proper sense be regarded 

as an attempt to assess comparative (as against absolute) advantage. 

Moreover, even if an assessment of comparative advantage could have 

been made it is difficult to see why this should form the basis of an 
anti-dumping determination ostensibly concerned with the economic 
welfare of the importing country.

Alternative Approaches
A country faced with low-priced imports from a planned economy

may select from its protectionist armoury weapons other than anti-
35dumping action. Some of these alternative forms of protection are 

provided for by GATT while others may be taken on a bilateral basis.

The GATT provisions are of two kinds: those relating to imports of
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all Contracting Parties, whether planned economies or not; and those 

which appear only in the protocols of accession of the planned 
economies.

The provisions of GATT Article VI dealing with subsidised exports 
and countervailing duties are in principle applicable to planned 

economies. Furthermore, since subsidies in one form or another are 

an integral part of the planning process in such economies it might 

be supposed that countervailing duties would be frequently invoked 
against Eastern bloc exports. To date, there has been no case of 
countervailing duties being invoked against any Eastern bloc country, 
partly, it would seem, due to the problems of identifying subsidies 
in this context and partly because of the general deficiencies and 

ambiguities of this particular GATT provision. However, complaints 
have been made from time to time within the Working Party on Poland's 

accession to GATT to the effect that Poland provides indirect aids to 

exports. In particular, it has been alleged that a system of 

'conversion coefficients' is used to keep certain export prices
below production costs, a criticism which has been strongly resisted

36by Poland's representative in the Working Party.

While the GATT Article XIX 'escape' clause might also in principle 
be applied to planned economies, in practice the Protocols of Accession

of Poland, Romania and Hungary include a special escape clause which
37is more easily invoked than Article XIX. In particular import 

restrictions imposed under this provision need not be on a most

favoured-nation basis, thereby removing one of the main objections
to escape clause action
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The Polish, Romanian and Hungarian Protocols of Accession also 
provide that Contracting Parties may temporarily maintain existing 
discriminatory quantitative restrictions against imports from these 
countries, although such restrictions should be phased out over a 
transitional period. Clearly, to the extent that trade between market 
an 1 planned economies continues to be governed by quantitative controls 
- and to date progress towards liberalisation appears to have been 
extremely limited - there is little need to resort to countervailing 
duties, anti-dumping action or other safeguard measures.

Finally, also at GATT level, it was originally proposed that the 
Polish Protocol of Accession should tackle the problem of low-priced 
imports directly by including a clause on pricing. Specifically, the 
suggestion was that 'Poland would endeavour to ensure that their 
exports would be offered at prices and on conditions in line with 
those prevailing in the markets concerned and that contracting
governments were free to levy additional duties on products offered

38at lower prices.' This 'price floor' approach to the East-West trade
39dumping problem, which had previously been adopted by Belgium, would, 

of course, have severely limited the possibility of mutual gains from 
trade between market and planned economies based on comparative 
advantage, which is perhaps why the proposal was eventually dropped. 
Nevertheless, a similar albeit less explicit formula was incorporated 
in the Report of the Working Party on the accession of Hungary, 
adopted in July, 1973:

'The Working Party recognised that deliveries of goods, in 
the trade between contracting parties and Hungary, should be 
effected at actual world prices. Where there were no actual 
world prices for such goods, the prices to be taken into 
consideration would be those in force in the respective markets.'

At the bilateral level, importing countries can, of course, apply 
any restrictive measures to exports of non-GATT planned economies that 
are consistent with existing bilateral trade agreements. On products
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subject to quota arrangements, for instance, quota limits may be 

lowered if there is a threat of disruptive low-priced imports, an 
option which the EEC Commission now exercises on behalf of individual 

Member bates.

As an alternative to anti-dumping action, the United States 

Trade Act of 1974 applies a special market disruption (escape clause) 

test to imports from Communist countries, whether these be GATT 

members or not. Section 406(e)(2) of the Act defines market 

disruption by imports from Communist countries as follows:
'Market disruption exists within a domestic industry whenever 

imports of an article, like or directly competitive with an 

article produced by such domestic industry, are increasing 

rapidly, either absolutely or relatively, so as to be a 

significant cause of material injury, or threat thereof, 
to 3uch domestic industry'.

The Senate Finance Committee Report on the Act offered the following 

explanation for the wording of this section:

'The Committee recognises that the Communist country through 
control of the distribution process and the prices at which 

articles are sold, could disrupt the domestic markets of its 
trading partners and thereby injure producers in those countries. 

In particular, exports from Communist countries could be directed 
so as to flood domestic markets within a shorter time period than 

could occur under free market conditions.

This test of disruption is much looser than the general safeguard 
provisions of Section 201 of the Trade Act of 1974 (applicable to non- 
Communist countries) which require that imports be a 'substantial cause
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of serious injury or threat thereof' before remedial action can be 
taken - an injury standard broadly in line with the GATT Article XIX 
escape clause. More to the point, the Section 406 test is looser 
than that provided for in the Polish, Romanian and Hungarian Protocols 
of Accession to GATT. The possibility of conflict here between the 
requirements of GATT and the Trade Act is recognised by the 1975 
United States-Romanian bilateral trade agreement (which is subject to 
the section 406 market disruption test): the agreement states that to 
the extent that any provisions of GATT are inconsistent with the 
provisions of the bilateral agreement, the latter shall apply.

Bilateral trade agreements between market and non-market 
economies may also confront the dumping problem directly by means of 
price clauses. For instance, there is sometimes a requirement in such
agreements that transactions between the contracting parties must be

41'on the basis of world market prices', at 'prices on the basic markets
42 1for the relevant goods', or more generally on 'normal commercial terms'.

The draft trade agreement between the EEC and CMEA (Eastern bloc)
countries proposed by the EEC Council of Ministers in November 1974 also
included a price clause: under the proposed agreement (which has never
been implemented) the safeguard provisions would be triggered at prices
lower than 'actual value*, meaning lower than the price which similar

44products would obtain under fully competitive conditions.

On the other hand the Trade Agreement between the EEC and the 
People's Republic of China, concluded in 1978, merely provides in 
Article 7 that 'trade in goods and the provision of services between 
the two Contracting Parties shall be effected at market-related prices 
and rates.

In summary, there are a variety of remedial measures available 
to deal with the problem of low-priced imports from planned economies. 
However, quantitative controls apart, anti-dumping action appears to 
be the favoured solution: countervailing duties have not been applied 
to planned economies, the GATT Article XIX escape clause has rarely
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been invoked in such cases, and price clauses, although widely used 

in trade agreements, are often too vague to provide effective protection.

So far as the Eastern bloc countries are concerned, there is, of course

no 'problem' about low-priced imports from market economies. On the contrary,

these countries are anxious to obtain the most favourable terms of trade

possible, since, as has been observed by one commentator, prices there fulfil the

function of 'income distributors' determining the terms of trade rather than
47

"resource allocators" determining the volume of trade. In such a context the

concept of market disruption is inapplicable. On the other hand Eastern bloc

countries have from time to time expressed concern over the possibility of

reverse dumping and excessively high import prices, as where Czechoslovakia

complained that export bonuses granted by Greece on exports to market economies
. 48were not available to the same extent on exports to Czechoslovakia.

It is perhaps paradoxical that the Eastern bloc countries should have 

a much more market-orientated approach to the pricing of imports than 

the market economies themselves.

Proposals for Reform

Dissatisfaction with the prevailing approach to dumping by planned 

economies has led to a number of proposals for reform. Some of these 

focus on the internal cost structure of the planned economies themselves, 

while others concentrate on the disruptive effects in the importing 

industry.

Among the first category of proposals, Robert Anthony has suggested 

that the home market price of the exported product in the planned 

economy should be related to a 'basket' of other products in the home 

market, and this price ratio compared with similar ratios (involving
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the same products) in several market economies. Then 'if the price 

ratios are roughly the same in both the exporting and the 'free markets', 
the home market price of the allegedly dumped product is an economically 

valid one for the purpose of measuring fair value. It is valid because
it approximates the price that would be generated if a free market

49
prevailed in the exporting economy.' The main difficulties with this 

proposal, even if one were to accept the comparative advantage approach 
to the dumping problem, are that it fails to allow for the possibility 

of differences in comparative advantage between the planned economy 

and selected market economies, and involves a large number of complex 
price calculations which would surely overwhelm the agencies charged 

with administration of anti-dumping legislation.

The Economic Commission for Europe (ECE) has put forward a 
tentative proposal that the problem of dumping in East-West trade 
should be dealt with through a hybrid test involving both price and 

market disruption criteria. Specifically:-
'a. Governments of centrally-planned economies would, in 

principle, try to avoid such violent changes in their 

rates of export of any commodity, in total or to an 

individual market, as would bring about a collapse of 
prices or a release of labour and productive capacity 
at a rate involving difficulty in reabsorbing them into 

other activities.
b. Governments of market economies would undertake to

institute anti-dumping action only if it were found that 
an export was being sold in the importing market by the 

exporting enterprise of a centrally-planned economy at a 

price lower than that charged for the commodity by the
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same exporting country in another market in normal 
conditions of trade.'^

It is difficult, however, to see what the second test adds to the 
first. Apart from obvious problems over the interpretation of 

'normal conditions of trade', there is no apparent reason why the 

export price to a third country should be any more valid than the 
export price under consideration. Furthermore a GATT Group of 
Experts regarded price discrimination between export markets as 

'normal and reasonable', while GATT Article 17 explicitly authorises 
this practice by state-trading entities.'’1 In any event the ECE seems 
to have shied away from further discussion of this politically 
sensitive issue.

More recently, the Atlantic Council Committee on East-West Trade,
in considering the problem of low-priced imports from planned economies,

concluded that the 'only appropriate safeguard devices are the market

disruption clauses, as provided in bilateral agreements and in the

Trade Act of 1974, which make an evaluation on the basis of domestic

impact alone - not on the basis of the fairness of the trade practice 
52itself.' The authors also concur with the view expressed by Alexander

Gerschenkron over thirty years ago that the concept of dumping is
53meaningless in the context of East-West trade.

Some trade lawyers have suggested that imports from planned
. . . 54economies should be limited to a fixed percentage annual increase,

while Professor John Jackson has outlined a number of options including
a combined market disruption/price assurance proposal whereby after an
initial finding of injury (or breach of a "statistical trigger") the
countries concerned would agree to maintain a specified minimum export

... . 55selling price.



Any consideration of an appropriate anti-dumping policy in relation 

to planned economies must be preceded by a clear statement of the 
objectives of anti-dumping action generally. A final conclusion on 
the problem of low-priced imports from such economies is therefore 
deferred to the subsequent and final chapter of this study which 

reviews the underlying rationale of anti-dumping laws in the light of 
their application in the post-war period.



CHAPTER VII
270.

1. Czechoslovakia was a signatory of the GATT in 1947 although following 
the Communist takeover in 1948 the US and Czechoslovakia suspended 
their GATT obligations towards each other. Yugoslavia became a 
contracting party (after a period of provisional status) in 1966
on the normal terms applicable to market economies. Poland, Romania 
and Hungary became contracting parties in 1967, 1971 and 1973 res
pectively, subject in each case to special protocols dealing with 
the problems of trade between market and non-market economies.

2. J. Wilczynski, Dumping and Central Planning, Journal of Political 
Economy, June 1966.

3. See United Nations, Economic Bulletin for Europe, Vol. 16, No. 2, 1964,
p. 58.

4. Franklyn Holzman, Foreign Trade Behaviour of Centrally Planned 
Economies, in Morris Bornstein (ed.), Comparative Economic Systems 
(Homewood: Irwin Inc. 1969) pp. 315-316.

5. GATT, BISD, 15th Supp., 1968, p.lll.
6. No such understanding has been recorded in relation to Yugoslavia 

which for this and other GATT purposes is considered to be a market 
economy. See note 1. above.

7. USTC AA 1921 - 14 (I960).
8. 28 F.R. 6660 (1963).
9. 20 CCPA (Cust. 1932) p.357. For a discussion of this issue see Robert 

Antony, 'The American Response to Dumping from Capitalist and Socialist 
Economies - Substantive Premises and Restructured Procedures after the 
1967 GATT Code', Cornell Law Review, January 1969, pp. 200-204. See also 
Peter Feller, The Anti-dumping Act and the Future of East-West Trade, 
Michigan Law Review, November 1967.

10. US Senate, Trade Reform Act of 1974, op. cit. p.174.
11. US Treasury Department, Application of Anti-dumping Act to Controlled 

Economy Countries, Background Paper, June 10, 1976 p.3. An example of the 
third country test is provided by Clear Sheet Glass from Romania, USITC AA 
1921-163 (1977), where fair value was based on glass sold by an Austrian 
firm. Austria was selected because of (1) the quality of price information 
available (2) the willingness of the Austrian manufacturer to allow dis
closure and (3) Austria's geographic proximity to Romania.

12. 43 FR 1356-8 (1978)
13. The then Deputy Assistant Secretary of the Treasury, Mr. Peter Erenhaft, 

asserted that the purpose of the anti-dumping law is "to preserve free 
competition in the United States market for those suppliers able to 
demonstrate their comparative advantage" and that the most appropriate 
basis for price comparisons is "the notion of comparative advantage, 
tested through cost of production analyses." 'An Administrator's Look



271.

at Anti-dumping Duty Laws in United States Trade Policy". Remarks before 
the University of Michigan Law School, November 3, 1978. Practical 
difficulties apart, the objection to this approach is threefold. Firstly, 
from an individual country's viewpoint the case for free trade does not 
rest on the assumption that its trade partners are themselves following 
the principle of comparative advantage. Secondly, if the objective is 
to attain a global welfare ideal, the theory of second best teaches us 
that no safe conclusions can be drawn about the conditions necessary to 

maximise welfare once important distortions are introduced into the market 
mechanism. Finally, if the intention is to ensure "fair trade" it may 
be objected that businessmen's allegations of unfair trade typically fail 
to differentiate between absolute and comparative efficiency/advantage.

14. Beseler, Address to the Confederation of British Industry, op. cit. 
p.3 and Common Market Law Review, op. cit. p.331-3.

15. Boris Eliacheff, Le Dumping Sovietique, (Paris: Marcel Giard, 1931) 
pp.178-182; Alexander Gerschenkron, Economic Relations with the USSR 
(New York: The Committee on International Economic Policy, 1945) .

16. Glen Alden Smith, Soviet Foreign Trade: Organisation, Operations and 
Policy, 1918-71, (New York: Praeger, 1973) p.257.

17. For a catalogue of these complaints see Wilczynski, op. cit.
18. Frederick Pryor, The Communist Foreign Trade System, (Cambridge:

M.I.T. Press 1963) pp. 139-155.
19. Paul Marer, Soviet and East European Foreign Trade, 1946-1969, 

(Bloomington: Indiana University, 1972) pp.344-5.
20. Cited in Feller, op. cit. p.132.
21. See Window Glass from the USSR, USTC AA 1921 - 40 (1964).
22. USTC AA 1921 - 51 (1968) p,16a.
23. USITC AA 1921 - 147 (1975).
24. Vanik Hearings, op. cit. p.115. This case was also discussed in US 

House of Representatives, Subcommittee on Trade, Unfair Trade 
Practices, 95th Cong. 2nd Sess., 1978, pp.129-158.

25. USITC, Fourteenth Quarterly Report on Trade between US and Non-Market 
Economies, June 1978, p.14.

26. Vanik Hearings, op. cit. p.117.
27. Animal Glue from Yugoslavia, Sweden, the Netherlands and West Germany, 

USITC AA 1921 - 169 - 172 (1977) p.A9. See also Antony, op. cit. pp.221 -
23.
Vanik Hearings, op. cit. p.114.28.



272.

29. EEC Commission, Anti-dumping/Anti-subsidy Procedures, Jan 25, 1979.
30. JOC 22, 19.4.73. p.4.
31. JOC 285, 13.12.75. p.33.
32. However, it seems that West German manufacturers have imported large 

quantities of allegedly dumped electric motors from East Germany and 
marketed them under their own labels. See Financial Times, Nov. 20,
1978, p.32.

33. JO L 331, 30.11.76, p.26.
34. Queen's Bench Division Commercial List, March 6, 1973.
35. See generally, Mcquade, East-West Trade: Managing Encounter and 

Accommodation (Atlantic Council Committee on East-West Trade, 1977).
36. GATT, BISD, 22nd Supp., 1975, p.69.
37. See, for instance, Article 4 of the Polish Protocol of Accession,

GATT, BISD, 15th Supp., 1968, pp.48-9.
38. GATT DOC. W(67)l, 30 Jan. 1967.
39. GATT, Anti-dumping and Countervailing Duties, 1958, pp.46,49.
40. US Senate, Trade Reform Act of 1974, op. cit. p.210.
41. Long-term agreement of 5 July 1972 between the Federal Republic of 

Germany and the Soviet Union.
42. Long-term agreement of 26 May 1969 between France and the Soviet 

Union; of 15 January 1970 between Italy and the Soviet Union; 
of 14 July^between Belgium-Netherlands-Luxembourg and the Soviet 
Union.

43. Long-term agreement of 12 February 1971 between the Federal Republic 
of Germany and Bulgaria (exchange of letters between Chairmen of 
Delegations); long-term agreement of 13 December 1972 between Switzerland 
and Romania (Article 3); long-term agreement of 30 January 1970 between 
Belgium-Netherlands-Luxembourg and Bulgaria (exchange of letters between 
Heads of Delegations); long-term agreement of 8 July 1970 between 
Sweden and the Soviet Union (Article 4).

44. Taylor, The Role of Bilateral Agreements in East-West Trade, in 
East-West Trade: Managing Encounter and Accommodation, op. cit. p.83.
The text of the proposed agreement has not been released.

45. JO L 123 11.5.78 p.3.
46. The Section 406 market disruption test, incorporated in the US Trade 

Act of 1974 was, however, applied in Certain Gloves from the Peoples 
Republic of China, USITC TA-406-1 (1978) (finding of no disruption) 
and Clothespins from the People's Republic of China, Poland and 
Romania, USITC TA-406-2-4 (1978) (finding of disruption). See also 
Clothespins, USITC TA-201-36 (1978) (finding of injury under Section 
201) .



273.

47. Peter Wiles, Communist International Economics (Oxford: Blackwell,
1968), p.157.

48. Economic Commission for Europe, Consolidated Inventory of Administrative 
Restrictions on East-West Trade, 8th October, 1976, p.65.

49. Antony, op. cit. p.207.
50. United Nations, Economic Bulletin for Europe, Vol. 16, No. 2, 1964, 

p. 58.
51. See p.57 above.
52. Mcquade, East-West Trade: Managing Encounter and Accommodation, op. cit.p .112.
53. Gerschenkron, op. cit. p.46.
54. See e.g. Samuel Pisar, Trade and Investment Towards Communist Countries, 

Williams Papers, op. cit. p.408.
55. John Jackson, "United States Policy Regarding Disruptive Imports from 

State Trading Countries or Government owned Enterprises with Particular 
Focus on Anti-dumping and Countervailing Duties." Unpublished Paper 
(1978).



274.

CHAPTER VIII: ANTI-DUMPING; A PROBLEM IN INTERNATIONAL TRADE

V
Modern anti-dumping action is, as we have seen, rooted in Jacob 

Viner's classic analysis of dumping ('Dumping: A Problem in International 

Trade') written over fifty years ago. Viner was himself an active 
participant in the drafting of the United States Anti-dumping Act,
1921 which he later described as being 'in almost all respects a model

1of draftsmanship in so far as anti-dumping legislation is concerned'. 
Furthermore, nearly every subsequent study of the dumping/anti-dumping 

problem refers to Viner's work as the definitive word on the economic 

implications of discriminatory pricing in international trade.

It has been argued in the present study that Viner's assessment is 

flawed. His categorisation of injurious and non-injurious dumping has 
no practical validity and is theoretically unsound; there is a serious 

ambiguity in his explanation of the potentially injurious consequences 

of dumping involving the distinction between under-utilised and mis- 
allocated resources; and he does not address himself to the central 

issue of whether and to what extent predatory pricing behaviour is a 

real world problem demanding remedial legislation. It should be added 

that since Viner wrote conditions of world trade have changed radically 
in a way which is likely to impede attempts to monopolise national markets. 
Finally, Viner himself drew attention to the protectionist dangers of 
anti-dumping action when in 1955 he suggested that misuse of the anti

dumping laws might 'raise the effective tariff barriers more than all
the negotiations in Geneva will be able to achieve in the other direc-

2tion'.

It has been shown, too, that the political origins of national 

and international anti-dumping laws lie in allegations of predatory



behaviour. These claims have not, however, been verified and it is 
surely significant that despite the wealth of documentation published 
by anti-dumping enforcement agencies in the post-war period there is 

not one convincing example of predatory dumping. This assertion is 
supported by the following recent comments of a former Deputy Assistant 

Secretary of the United States Treasury:

'As one who has had considerable practical experience in 
administering the American Anti-dumping Act of 1921, I can 
say there has never been a case with which I have come into 
contact, which I am prepared to categorise as predatory dumping'.'

This conclusion is hardly surprising since close examination of 

allegedly predatory pricing within the domestic context suggests that 

such activity is rare for the very good reason that it can seldom 
represent rational commercial behaviour; and, as economists have long 

recognised, predatory pricing is even less likely to occur in international
4trade than within protected national markets.

More generally, it is difficult to see why dumping should be 

characterised as a problem of international trade rather than as a 

species of commercial practice common both to domestic and cross

frontier transactions. As Alfred Marshall wrote many years ago:

'It is obvious that international dumping is more likely when 
once detected, to be proclaimed aloud: it seems probable, 

therefore, that domestic dumping is at least as large in the 
aggregate as international, though opinions differ greatly as to 
the extent of each: and it is certain that the main incentives
to dumping, and the technical problems raised by it, are substan-

5tially the same in domestic and international trade'.
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The present study attempts to locate the dumping problem within 

the general field of domestic competition law where it belongs. It 
has been noted that the 'diversion of business' injury standard applied 

under the United States Robinson-Patman Act is similar to that adopted 

in anti-dumping investigations, that the EEC Commission's policy on 
discriminatory pricing is possibly more severe than that embodied in 

the EEC anti-dumping Regulation and that some national authorities have 

favoured an anti-trust approach to domestic price discrimination 
focusing on injury to competition rather than to competitors.

Domestic price discrimination laws cannot, however, as they stand, 

provide an appropriate guideline for anti-dumping action. Firstly, they 
have often been conceived with a view to eliminating a species of injury 
- that is injury at secondary line level - which dumping cannot inflict 

on an importing country and, secondly, legislation in this area is itself 

the subject of increasingly critical reappraisal. Nevertheless, recent 
proposals for reform of the United States Robinson-Patman Act are of 

direct relevance to anti-dumping policy. These have stressed the 
generally procompetitive role of discriminatory pricing while advocating 

(a) an anti-trust injury standard in place of the present diversion of 

business test and (b) the need for a narrowly drawn statute designed to 
isolate only those rare instances of anti-competitive price discrimination. 
The proposals have accordingly focused on predatory rather than discrimina

tory pricing, as well as on the practical problem of devising an opera

tional test of predatory behaviour.

If the proper role of anti-dumping policy is confined to elimina
ting predatory pricing and if, as has been argued, predatory pricing 

in international trade is not sufficient of a real world problem to 

justify such legislation, then the case for anti-dumping action disappears.

276.
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As a former Chairman of the United States Tariff Commission has put it: 

'There being no predatory dumping in the United States, the 

chances of its happening being fairly remote ... I think that, 
considering the social costs of the Anti-dumping Act as it's 
likely to be administered under any sort of practical circumstances,

I would opt for getting rid of the whole Anti-dumping Act'

It seems, therefore, that the anti-dumping laws have been wrongly 
conceived from the start in that legislators in this field have for 

the most part been tilting at windmills. But the application of these 
laws by national enforcement agencies is more than an irrelevance: anti

dumping has itself become an impediment to international trade and a 

threat to the liberal trade order. The more important trade-inhibiting 
features of anti-dumping action, already noted in the previous chapters, 
are summarised below.

Most obvious is the fact that the primary injury standard applied 
in anti-dumping investigations (addressing the question 'injury to what?*) 

is based on a protectionist diversion of business test rather than on 
anti-trust principles. Under this standard injurious dumping may be 

found if domestic producers' sales are displaced by dumped imports, 

whatever the implications for the competitive health of the domestic 

industry. The authors of the GATT Anti-dumping Code, while failing to 
give explicit consideration to the underlying objectives of anti-dumping 

action, in effect confirmed this protectionist approach to the dumping 
problem.

By comparison the secondary injury standard applied by the enforce

ment agencies (addressing the question 'what degree of injury?') is not
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of  c e n t r a l  importance, a l t h o u g h  this issue is the focus of  m u c h  crit i c a l  

discussion, p a r t i c u l a r l y  w i t h i n  the GAT T  C ommittees on A n t i - d u m p i n g  

Practices. It has b e e n  n o t e d  that the U n i t e d  States 'de m i n i m i s ’ 

inj u r y  s t a n d a r d  appears to  ha v e  b e e n  u n a f f e c t e d  b y  the i n c o r p o r a t i o n  

of a m a t e r i a l  injury r e q u i r e m e n t •in the T r a d e  A g r e e m e n t s  A c t  of 1 9 7 9 5 

w h i l e  the I n t e r n a t i o n a l  Trade Commis s i o n ' s  inju r y  determi n a t i o n s  dem o n s t r a t e 

ver y  w i d e  v a r i a t i o n s  in w h a t  m a y  b e  h e l d  to be  an injurious degr e e  of mar k e t  

penetration.

This o b s e r v a t i o n  i l l u s trates a mor e  g eneral defect of  a n t i - d u m p i n g  

i n v e s t i g a t i o n s  w h i c h  is that the r e a s o n e d  findings are o f t e n  inconsistent, 

u n p r e d i c t a b l e  a n d  eve n  c a p r i c i o u s , t h e r e b y  i n c r e a s i n g  the c o m m e r c i a l  

u n c e r t a i n t i e s  of  t h o s e  e n g a g e d  in i n t e r n a t i o n a l  trade. The origi n a l  v e r s i o n  

of the A n t i - d u m p i n g  Code m a y  hav e  c o n t r i b u t e d  to this u n c e r t a i n t y  b y  its 

ambiguous w o r d i n g  - p a r t i c u l a r l y  on the q u e s t i o n  of c a u s a t i o n  of  injury 

w h e r e  w i d e l y  d i f f e r i n g  inte r p r e t a t i o n s  hav e  b e e n  offered. On reporting, 

too, on l y  the C a n a d i a n  a n d  U n i t e d  States a n t i - d u m p i n g  e n f o r c e m e n t  agencies 

p u b l i s h  d e t a i l e d  r easons for t h e i r  findings, w h i l e  t h e  EEC C o m m i s s i o n  

pu b l i s h e s  the b a r e s t  o u tline of  its deliberations. The u n i f o r m  a d o p t i o n  

of N o r t h  A m e r i c a n  standards o f  r e p o r t i n g  w o u l d  p r e s u m a b l y  h a v e  the double  

ad v a n t a g e  of i d e n t i f y i n g  m o r e  p r e c i s e l y  the risks of  a n t i - d u m p i n g  acti o n  

w h i l e  also s t r e n g t h e n i n g  t h e  s u r v e i l l a n c e  rol e  o f  the GATT C o m m i t t e e  on 

A n t i - d u m p i n g  Practices.

W h a t e v e r  the u n d e r l y i n g  p u r p o s e  o f  a n t i - d u m p i n g  action, the r e m e d i a l  

m e a s u r e s  a p p l i e d  are anomalous. If injurious d u m p i n g  is to  b e  'condemned', 

as G A T T  A r t i c l e  VI suggests, it is d i f ficult to see w h y  d u m p i n g  duties 

s h o u l d  b e  l i m i t e d  to  the m a r g i n  of d u m p i n g  since t h e  w o u l d - b e  dumper is 

g i v e n  no induc e m e n t  t h e r e b y  to r e f r a i n  f r o m  d i s c r i m i n a t o r y  pricing. 

Furthe r m o r e ,  a r e m e d i a l  a p p r o a c h  to  a n t i - d u m p i n g  offers l i t t l e  p r o t e c t i o n  

a g ainst the (largely mythical ) p r e d a t o r y  dumper, w h o s e  u l t i m a t e
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obj e c t i v e  of m o n o p o l i s a t i o n  m a y  p r e s u m a b l y  b e  a c h i e v e d  b y  p a y i n g  the 

a n t i - d u m p i n g  duties a n d  c o n t i n u i n g  to dump. In practice, however, it 

has b e e n  s hown that in countries such as the U n i t e d  S t a t e s , w h e r e  the 

i m p o r t e r s ' l i a b i l i t y  for a n t i - d u m p i n g  duties cannot b e  s h i f t e d  to the 

exporter, v e r y  d i f ferent co n s i d e r a t i o n s  apply. Her e  t h e r e  is a deterrent 

effect b u t  one w h i c h  operates i n e f f i c i e n t l y  since the impor t e r  is s e l d o m  

in a p o s i t i o n  to k n o w  w h e t h e r  or not i m p o r t e d  goods are the subject of 

p r i c e  discrimination.

P r o l o n g e d  delays in a s s e s s i n g  a n t i - d u m p i n g  duties m a y  also have  

t r a d e - i n h i b i t i n g  e f f e c t s . A t t e n t i o n  has b e e n  drawn to the fact that 

w h e r e a s  the d u r a t i o n  of a n t i - d u m p i n g  investi g a t i o n s  is g e n e r a l l y  lit t l e  

m o r e  t h a n  twe l v e  m o nths, a s s e s s m e n t  of duties b y  the U n i t e d  States 

Customs S e rvice takes on av e r a g e  t hree to t hree a n d  a h a l f  years.

D u r i n g  this p e r i o d  the importer(s) c o n c e r n e d  m u s t  po s t  b o n d s  as security  

for the m a x i m u m  a s s e s s a b l e  duty w h i c h  is t y p i c a l l y  m u c h  g r e a t e r  t h a n  the 

amou n t  fi n a l l y  assessed. It is h a r d l y  s u r p r i s i n g  th a t  u n d e r  t hese 

c i r c u mstances a n t i - d u m p i n g  action, w h i c h  is i n t e n d e d  to  b e  remedial, 

s h o u l d  b e  c o n s i d e r e d  b y  t hose a f f e c t e d  to  b e  h i g h l y  punitive.

R e c e n t  p r o c e d u r a l  reforms in the U n i t e d  States m a y  ha v e  the effect 

of e x p e d i t i n g  b o t h  a n t i - d u m p i n g  in v e s t i g a t i o n s  a n d  a s s e s s m e n t  of duties 

b u t  any "l i b e r a l i s a t i o n "  in this d i r e c t i o n  (which is in any case i n t e n d e d 

to increase not r e d u c e  domestic p r o t e ction) is l i k e l y  t o  b e  n e u t r a l i s e d  b y  

the simult a n e o u s  m o v e  t o wards m o r e  s t r ingent a n t i - d u m p i n g  penalties.

In the case of  steel, the c o n v e n t i o n a l  j u s t i f i c a t i o n  for a n t i - d u m p i n g  

a c t i o n  - p r e v e n t i o n  of  p r e d a t o r y  b e h a v i o u r  a i m e d  u l t i m a t e l y  at m o n o p o l i s t i c  

p r i c i n g  - has b e e n  t u r n e d  on  its head. It was s h o w n  in C h a p t e r  VI  that the 

w o r l d ' s  m a j o r  s t e e l - p r o d u c i n g  countries engage in co l l u s i v e  or o l i g o p o l i s t i c  

p r i c i n g  p r a c t i c e s  w i t h i n  t h e i r  own b o u n d a r i e s ,  the effect of  w h i c h  is to raise
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domestic pri c e s  w e l l  a bove com p e t i t i v e  i n t e r n a t i o n a l  levels, p a r t i c u l a r l y  

d u r i n g  p e riods of c y c l i c a l l y  w e a k  demand. The g r o w i n g  i n c o m p a t i b i l i t y  

b e t w e e n  domestic a n d  i n t e r n a t i o n a l  steel p r i c i n g  p o l i c i e s  has in rec e n t  

y e a r s  r e s u l t e d  in the i n t r o d u c t i o n  of  s p ecial a n t i - d u m p i n g  m e a s u r e s  a i m e d  

at i n s u l a t i n g  n a t i o n a l  m a r k e t s  f r o m  e x t e r n a l  c o m p e t i t i v e  press u r e s ,  an 

a p p r o a c h  w h i c h  m a y  in due course l e a d  to r e c o n s t i t u t i o n  of the I n t e r n a t i o n a l  

S teel Cartel in effect if not in form. A n t i - d u m p i n g  laws h a v e  h e r e  b e e n  

a p p l i e d  in a w a y  w h i c h  was n o t  e n v i s a g e d  b y  t hose w h o  e n a c t e d  t h e m  a n d  for 

a p u r p o s e  w h i c h  is o v e r t l y  anti- c o m p e t i t i v e .  This has occurred, f u r t h e r 

more, w i t h o u t  an ope n  debate as to the d e s i r a b i l i t y  of car t e l  p r i c i n g  in 

the steel i n d u s t r y  a n d  w i t h o u t  due c o n s i d e r a t i o n  of the p r e s s u r e s  that m a y  

be  b r o u g h t  to b e a r  t o  h a v e  s i milar r e g u l a t o r y  'solutions' a p p l i e d  t o  other 

h a r d - p r e s s e d  i n d u s t r i a l  sectors.

A n t i - d u m p i n g  laws h a v e  also b e e n  a p p l i e d  to imports f r o m  p l a n n e d  

economies, a p u r p o s e  for w h i c h  the y  are p a r t i c u l a r l y  ill-suited. In the 

first place, n e i t h e r  p r i c e  d i s c r i m i n a t i o n  nor b e l o w  cost p r i c i n g  are 

m e a s u r a b l e  concepts w i t h i n  the E a s t - W e s t  t rade context. M o r e  importantly,  

eve n  if t h e y  were, no  r e l i a b l e  con c l u s i o n s  c o u l d  b e  r e a c h e d  as t o  the 

l i k e l y  p e r m a n e n c e  or t e m p o r a r i n e s s  of  l o w - p r i c e d  imports on the b a s i s  

of  such calculations. Similar ly, rec e n t  attempts b y  the U n i t e d  States 

a u t h orities to a p p l y  a com p a r a t i v e  a d v a n t a g e  te s t  in t h e s e  cases ma k e 

sense onl y  if p l a n n e d  economie s seek in the l o n g e r  r u n  to a p p r o x i m a t e  

a p a t t e r n  of  t r a d e  b a s e d  on c o m p a r a t i v e  a d v a n t a g e  as u n d e r s t o o d  b y  

m a r k e t  ec o n o m y  countries - a p r o p o s i t i o n  that no serious student of 

E a s t - W e s t  trade w o u l d  sur e l y  accept. O n  the o t h e r  hand, p r i c e  

c o m p arisons b a s e d  a r b i t r a r i l y  on t h i r d  c o u n t r y  or domestic m a r k e t  tests 

(as p e r m i t t e d  b y  GATT) d eprive i m p o r t i n g  countries of the p o t e n t i a l  

b e n e f i t s  of p e r m a n e n t l y  l o w - p r i c e d  imports f r o m  p l a n n e d  e c o n o m i e s .

Finally, anti-dumping proceedings represent a charge on public 

expenditure while also imposing direct costs on those engaged in 

international trade. In 1977 the United States Customs Service's
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a n t i - d u m p i n g  e s t a b l i s h m e n t  c o n s i s t e d  of  33 ful l - t i m e  p r o f e s s i o n a l  a n d  

cler i c a l  employees as w e l l  as h3 p a r t  time i n v e s t igators a n d  a num b e r

of a d  hoc speci a l i s t  t a s k  forces c o n s i s t i n g  of e x p e r i e n c e d  customs
. . 7officials. In addition, the United States International Trade Commission 

employs a large research staff one of whose primary tasks is to under

take background economic studies in order to assist the Commissioners 

in their anti-dumping determinations. The introduction of the Trigger 

Price Mechanism for steel imports at the end of 1977 was estimated at
g

the tim e  to re q u i r e  a d d i t i o n a l  s t a f f i n g  a m o u n t i n g  in total t o  83 persons.

On  this b a s i s  the Ge n e r a l  A c c o u n t i n g  O f f i c e  has e s t i m a t e d  that the cost of 

a d m i n i s t e r i n g  the a n t i - d u m p i n g  l a w  in 1978 a m o u n t e d  to $ 3 . 9 m n ' ( a p p r o x i m a t e l y  

h a l f  of w h i c h  was a t t r i b u t a b l e  to the Tr i g g e r  P r i c e  Mecha n i s m )  b u t  the 

T r e a s u r y  v i e w  is that attempts to expedite the a s s e s s m e n t  of  duties w i l l  

cause this figure to rise v e r y  substantially. N o r  does the Ge n e r a l  A c c o u n t i n g  

Office's estim a t e  i nclude the legal expenses i n c u r r e d  b y  the p a rties  

i n v o l v e d  a n d  the v e r y  c o n s i d e r a b l e  tim e  a n d  effort e x p e n d e d  on  t h e s e  i n v e s t i g a 

tions b y  exporters ag a i n s t  w h o m  d u m p i n g  c omplaints are m a d e .

W h i l e  for all t h e s e  r e asons a n t i - d u m p i n g  a c t i o n  mu s t  b e  v i e w e d  as 

a b u r d e n  on t h e  i n t e r n a t i o n a l  community, o f f i c i a l  p o l i c y  t o w a r d s  r e v e r s e  

du m p i n g  is eq u a l l y  p e r v e r s e  in the d i r e c t i o n  of  p e r m i s s iveness. It has 

b e e n  a r g u e d  that the m u t u a l  t o l e r a n c e  of  n a t i o n a l  exp o r t  cartels a i m e d  

at i m p r o v i n g  one country's terms of  t rade at the expense of others 

repre s e n t s  a clog on i n t e r n a t i o n a l  trade, i n v o l v i n g  a s e l f - d e f e a t i n g  

p r o c e s s  of r e c i p r o c a l  i m p o v e r i s h m e n t  w h i c h  endangers also the c o m p etitive  

v i g o u r  of the domestic i ndustries concerned.

The s t r ongest case th a t  can b e  m a d e  in f a v o u r  of a n t i - d u m p i n g  laws rests, 

firstly^ on the argu m e n t  that t here is a "felt n eed" for such laws r e l a t e d  

to p o p u l a r  con c e p t i o n s  of fairness and, secondly, on  the r e l a t e d  p r o p o s i t i o n  

th a t  a n t i - d u m p i n g  a c tions p r o v i d e  a p r o t e c t i o n i s t  safety-valve, the i m p l i c a t i o n  

b e i n g  th a t  if p r o t e c t i o n i s t  pr e s s u r e s  w e r e  f r u s t r a t e d  h e r e  t h e y  w o u l d  fi n d
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an ou tlet elsewhere. A gainst, t h is ,  however, i t  may he sa id  that the un

fa irn e ss argument is  frequently misconceived and that i f  a p ro te ctio n ist 

safety valve is  indeed to he regarded as a p o l it ic a l  n ecessity then i t  

is  b etter that i t  should he purpo se-b uilt in  the manner of GATT A r t ic le  XIX 

than that resort should he had to the hocus pocus language of p rice  

d iscrim in a tio n .

C le a r ly , i t  is  time fo r the whole dumping/anti-dumping problem to 

he reappraised in  the l ig h t  of post-war developments in  in te rn a tio n a l 

trade. The conclusion to he drawn from the present study is  that a n t i

dumping laws are at best superfluous and at worst a serious impediment 

to commerce. A ccordingly, the most appropriate step would he to repeal 

a l l  anti-dumping le g is la t io n , re ly in g  instead on the GATT A r t ic le  XIX 

safeguard clause to the extent that p ro te ctio n ist action against low- 

p riced  imports from planned or market economies is  believed to he necessary.

Such a move would no doubt he strenuously re s iste d  by producer 

in te re s ts , i f  only fo r the reason that predatory p r ic in g  remains a 

perceived, a lb e it  la rg e ly  m ythical, th re a t. A second-best approach, 

therefore, would he to reform present anti-dumping laws so as to focus 

e x c lu s iv e ly  on predatory, as d is t in c t  from d iscrim in a to ry, p r ic in g  by 

exporters, applying the Areeda-Turner te st of predation (sales below 

average v a ria b le  cost) which has re ce n tly  been adopted by the United

States courts in  cases in vo lv in g  a lle g a tio n s of domestic predatory

. . i n  • •p ric in g . This te st could not, however, be applied to imports from

planned economies and in  such cases re lia n c e  would have to be placed

on conventional safeguard actio n .

A th ird  p o s s ib il it y  would be to modify e x ist in g  anti-dumping 

le g is la t io n  along the lin e s  suggested by the United States Neal Report 

in  it s  proposals for reform of the Robinson-Patman A ct. E s s e n t ia lly
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th is  would mean re p lacin g  the present d ive rsio n  of business test in  

favour of an a n t i-t r u s t  in ju r y  standard based on the threatened elim ina

tio n  of one or more competitors whose s u rv iv a l i s  s ig n if ic a n t  to the 

maintenance of lo c a l competition, a fte r  making due allowance fo r ease 

of entry into the in d u stry. Th is reform, coupled with some re lax atio n  

of im porters' automatic l i a b i l i t y  fo r  dumping d u tie s, would remove the 

most p ro te ctio n ist features of anti-dumping actio n. Under these circum

stances, however, protection against low -priced imports from planned 

economies would again have to be sought through A r t ic le  XIX safeguard 

action (or by invoking the appropriate clauses in  b ila t e r a l trade 

agreements).

F in a l ly ,  i f  we must have anti-dumping laws, consideration might 

be given to rep lacin g  actio n  against low -priced imports with measures 

aimed at p e n alis in g  the u ltim a te ly  excessive p rice s which, i t  i s  claimed, 

are the true target of anti-dumping actio n. Th is approach would 

minimise the need fo r  complex p rice  comparisons and cost c a lc u la t io n s , 

i t  would be equally ap p licab le  to imports from planned and market 

economies and i t  would elim inate the danger of actin g  against imports 

whose cheapness i s  permanent rather than tra n sie n t. There i s ,  fu rth e r

more, a precedent fo r  such le g is la t io n : the United States Shipping Act 

of 1916, as amended, permits c a rr ie rs  to apply d iscrim in ato ry rates so
11long as the lower rates 'not be increased before a reasonable p e rio d '.

I t  i s  su re ly  not inconceivable that a s im ila r  approach could be adopted 

towards d iscrim inatory/below  cost p r ic in g  in  in te rn a tio n a l trade.
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Appendix A

Price Discrimination Between Home and Export Markets

A monopolist maximises profits by setting a price that equates the marginal 

revenue he can earn in each of his markets. In the diagram below competitive 
conditions are assumed to prevail in the world market such that the world price 
Pw equals the monopolist's marginal revenue from exports (MRw). The monopolist 

will then set his home price at Pd so that marginal revenue derived from the 
home market (*Rd) is equated with that earned on exports. A total output OC 

profits are maximised since marginal cost (MC) is equal to the common value 

of marginal revenue, with OB sold at homeand BC abroad.
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A p p e n d i x  B

Sales B e l o w  Cost and the G A T T  A n t i - d u m p i n g  Code

T h e  p r o b l e m  of s e l l i n g  " b e l o w  cost" w a s  first raised b y  the United  

States d e l e g a t i o n  d u r i n g  the o r i g i n a l  Code n e g o t i a t i o n s  in c o n n e c t i o n  w i t h  

m u l t i - p r o d u c t  companies, the a r g u m e n t  b e i n g  that p r ofits e a r n e d  on one 

c a t e g o r y  of products m i g h t  be u s e d  to subsidise l o s s - m a k i n g  s a l e s  of a n o t h e r  

category. Th i s  issue w a s  not t a k e n  up, a l t h o u g h  the r e l a t e d  pr o b l e m  of 

c r o s s - s u b s i d i s a t i o n  of plants b y  m u l t i - p l a n t  c o m p a n i e s  was s u b s e q u e n t l y  

dealt w i t h  in the U n i t e d  States T r a d e  Act of 1 9 7 4  (see p . 1 3 0  above). O n  

the mor e  g e n e r a l  a s p e c t  of b e l o w  cost sales the U n i t e d  Stat e s  made the 

fol l o w i n g  s u b m i s s i o n  d u r i n g  the cou r s e  of the o r i g i n a l  Code negot5.ations: 

'The use of "cost of pro d u c t i o n "  w h e n  a n y  comparable sale price can 

be found is s u b j e c t  to s e r i o u s  o b j ection on  b o t h  t h e o r e t i c a l  and 

p r a c t i c a l  grounds. Sales at b e l o w  cost do not n e c e s s a r i l y  involve 

p r i c e  d i scrimination. F o r  example, d o m e s t i c  as w e l l  as  export 

s a l e s  at b e l o w  cost, can be n o r m a l  b u s i n e s s  practice at times of 

b u s i n e s s  d e p r e s s i o n  '. (Italics added)

The p r o b l e m / r a i s e d  a g a i n  w i t h i n  the G A T T  Committee on A n t i - d u m p i n g

Practices at its September, 1971, meeting when the Canadian authorities were

c r i t i c i s e d  for a p p l y i n g  a  "below cost" test in a d u m p i n g  i n v e s t i g a t i o n  in-
2v o l v i n g  transformers. T h e  UK  d e l e g a t e  a r g u e d  that selling at a  loss w a s  

b o t h  " c o m m o n  and n e c e s s a r y "  w h e r e  e x c e s s  c a p a c i t y  existed a n d  u n d e r  those

1.
2.

G A T T  Doc. T N .64/NTB/ty/12 / A d d  5, June 3 0  1 966.

T r a n s f o r m e r s  f r o m  UK, France, Japan, S w e d e n  and West G e r m a n y  and 

R e a c t o r s  from Belgium, ADT - 2 - 7 0 .
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circumstances should be considered to be ’in the ordinary course of trade1 2 ,

a view supported by t1ie' and" Sftc representatives. However, in November

1971 the United States International Trade Commission came close to proposing
1a below cost test of injurious dumping when xn Sheet Glass from France it 

observed that dumped imports had 'effectively caused a substantially large 

block of the sales of domestic glass to be made at prices below industry 

cost' . The Commission concluded that 'such a condition is anticompetitive 

and, if allowed to continue would be monopolistic in result. The Act is 

designed to help prevent such conditions' . Subsequently, in Elemental 

Sulphur from Canada, the petitioner claimed that sales below cost of pro

duction were ipso facto sales below fair value, a view which the Treasury

D e p a r t m e n t  rejected o n  adv i c e  fr o m  the C u stoms Ser v i c e ' s  O f f i c e  of R e g u l a t i o n s  
2and Rulings. It was a direct result of this ruling that the United States 

Congress added as an amendment to the Trade Act of 1974 the following 

provision (now retained under the Trade Agreements Act of 1979):

'If the Secretary determines that sales made at less than cost 

of production (1) have been made over an extended period of time 

and in substantial quantities and (2) are not at prices which 

permit recovery of all cost within a. reasonable period of time 

in the normal course of trade, such sales shall be disregarded in 

the determination of foreign market value. Whenever sales are 

disregarded by virtue of having been made at less than the cost of 

production and the remaining sales, made at not less than cost of 

production are determined to be inadequate as a basis for the

1. US T C  A A  1 9 2 1 - 7 8 - 8 0  (1971)

2. 38 F R  (20381). T h e  specific issue i n v o l v e d  in this case was  
p r o d u c t  c r o s s - s u b s i d i s a t i o n  r a t h e r  than u n i f o r m  l o s s - m a k i n g  sales.
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d e t e r m i n a t i o n  of f o reign m a r k e t  value, the S e c r e t a r y  s h a l l  determine

that no f o r e i g n  m a r k e t  v al ue exists and e m p l o y  the c o n s t r u c t e d  v a l u e
1

of the m e r c h a n d i s e  in question' .
T h e  formal a d o p t i o n  b y  the U n i t e d  States of a b e l o w  cost test in 

d u m p i n g  i n v e s t i g a t i o n s  w a s  c r i t i c i s e d  b y  a  n u m b e r  of cou n t r i e s  at the S e p t e m -  

b e r - O c t o b e r  197 4  m e e t i n g  of the G A T T  C o m mittee on A n t i - d u m p i n g  P r a c t i c e s  a n d  

the first a p p l i c a t i o n  of this test in the G i l m o r e  case (see p.'l^oabove) 

w a s  s t r o n g l y  c h a l l e n g e d  b y  Japan. However, the EEC, in  i n t r o d u c i n g  its 

own "ba s i c  price" s y s t e m  for steel imports at the end of 19 7 7 i also e s t a b l i s h e d  

a  b e l o w  cost test of dumping: the b a s i c  price w a s  for this pu r p o s e  not to 

exceed 'the lowest n o r m a l  price or costs (italics added) in the s u p plying
2co u n t r y  or countries w h e r e  normal condi t i o n s  of c o m p e t i t i o n  are prevailing' . 

Thi s  w o r d i n g  is not in strict c o n f o r m i t y  w i t h  the w o r d i n g  of Ar t i c l e  8(4) of 

the A n t i - d u m p i n g  Code which, in p r o v i d i n g  for the esta b l i s h m e n t  of a basic 

price system, refers o n l y  to the low e s t  n o r m a l  p r i c e  - not c osts - in the 

s u p p l y i n g  c o u n t r y  or countries. Furthermore, a  G A T T  P a n e l  h a d  earlier c o m 

ment e d  on the basic p r i c e  system to the effect that basic p r i c e s  need not be 

related to actual p r i c e s  on the domestic m a r k e t s  of the e x p o r t i n g  co u n t r i e s

'so l o n g  as the basic p r i c e  is e q u a l  to or l o w e r  tha n  the a c t u a l  price on the
3

market of the lowest cost producer' W h i l e  thi s  puzz l i n g  for m u l a t i o n  does 

permit c o n s i d e r a t i o n  of the lowest cost p r o d u c e r  it does not provide a u t h o r i t y  

for a  s y s t e m  w h i c h  l i n k s  basic p r i c e s  to exporters' costs.

1. T h e r e  seems to h a v e  bee n  l i t t l e  d i s c u s s i o n  of this a m e n d m e n t  and the 
p r e c i s e  rat i o n a l e  behi n d  it is b y  no m e a n s  clear. See US Senate,
R e p o r t  on the T r a d e  Act of 1974, op. cit. p . 1 7 3  and " M e m o r a n d u m  on S a l e s  

in the Home M a r k e t  Belov; Cost of P r o d u c t i o n  U n d e r  the A n t i d u m p i n g  Act", 
Stitt, H e m m e n d i n g e r  and K e n n e d y  (Attorneys) Jun e  30, 1977.

2. C o m m i s s i o n  R e c o m m e n d a t i o n  N o .7 7 / 3 2 9 / E C S C . The actual cal c u l a t i o n  of
E E C  basic p r i c e s  is based on lowest n o r m a l  costs not prices: O J L  3 5 3
of 31.12.77.

3. G A T T  P a n e l  on Complaints: S w e d i s h  A n t i - d u m p i n g  Duties, BISD, 3rd Supp.
1955 p . 8 4 .
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T h e  E E C  C o m m i s s i o n ' s  views on  b e l o w  cost p r i c i n g  w e r e  s u b s e q u e n t l y  

cla r i f i e d  in the f o l l o w i n g  s u b m i s s i o n  to the G A T T  Committee on  A n t i - d u m p i n g  

P r a c t i c e s :

'While losses c a u s e d  b y  s h o r t - t e r m  f l u c t u a t i o n s  m a y  be p e r f e c t l y

n o r m a l  it c o n s i d e r s  that a  s a l e s  pol i c y  o r i e n t a t e d  t o w a r d s  persistent

l o s s e s  i n v olving consi d e r a b l e  q u a n t i t i e s  of goods cannot be c o n s i d e r e d

as  the o r d i n a r y  course of t r a d e  and that t h e y  m a y  r e f l e c t  a  p a r t i c u l a r

m a r k e t  s i t u a t i o n  w i t h i n  the m e a n i n g  of A r t i c l e  2(d) / n o w  2 ( 4 ) /  of 
1

the C o d e '.

O n  the other h a n d  the EEC C o m m i s s i o n  h a s  r e j e c t e d  the v i e w  that e x p o r t e r s

should be p e r m i t t e d  to a l i g n  on E u r o p e a n  p r i c e s  w h e r e  these, too, are b e l o w

cost. C o n f r o n t e d  o n  t h i s  point b y  J a p a n  the C o m m i s s i o n  a r g u e d  that 'any

c o m p a r i s o n  w i t h  E u r o p e a n  prices w h i c h  had b e e n  de p r e s s e d  d u r i n g  a lon g  time

and w h i c h  did not c o v e r  p r o d u c t i o n  c osts wer e  w i t h o u t  r e l e v a n c e  for d u m p i n g  
2purposes' . Th i s  a r g u m e n t  a p p e a r s  to make e x p l i c i t  the d o u b l e  standards 

ad o p t e d  in relat i o n  to a l l e g e d l y  r u i n o u s  competition: p r i c i n g  b e h a v i o u r  that 

is p e r m i s s i b l e  w i t h i n  the domestic context m a y  be c hallenged w h e n  p r a c t i c e d  

b y  f o r e i g n  exporters.

In  O c t o b e r  1978 the OEC D  C o u n c i l  endorsed the belov; cost c r i terion in 

steel d u m p i n g  i n v e s t i g a t i o n s  w h e n  e s t a b l i s h i n g  a  nev; O E C D  S t e e l  Committee. 

P a r t i c i p a n t s  in this Co m m i t t e e  a c c e p t e d  a n u m b e r  of m u l t i l a t e r a l  guidelines, 

in c l u d i n g  the following:

'Price g u i d e l i n e s  should b e / c o n f o r m i t y  w i t h  the I n t e r n a t i o n a l  A n t i 

d u m p i n g  Code a n d  are a p p r o p r i a t e  only d u r i n g  cirsis p e r i o d s  of s u b 

s t a n t i a l  excess c a p a c i t y  in exp o r t i n g  c o u n t r i e s  ... S u c h  price g u i d e 

l i n e s  should n e i t h e r  exceed the lowest n o r m a l  prices in  the su p p l y i n g  

c o u n t r y  or c o u n t r i e s  w here n o r m a l  condi t i o n s  of c o m p e t i t i o n  are p r e 

vailing, nor e x c e e d  the sums of the full costs of p r o d u c t i o n  (in-

1 .
2 .

G A T T  Doc. C0M/AD/W/S1, Ju n e  26, 1978.

Tenth Report of the Committee on Anti-dumping Practices, GATT 
Doc. L/4711 pp.3-4.



e l uding overheads) a n d  p r ofit, as d e t e r m i n e d  ov e r  a r e a s o n a b l e  p e r i o d

o f  recent time, in t h e  s u p p l y i n g  c o u n t r y  or countries'.

Sub s e q u e n t l y ,  a n  info r m a l  a g r eement w a s  r e a c h e d  at G e n e v a  on  N o v e m b e r  7, 

19 7 8  b e t w e e n  A u s t r a l i a ,  Canada, the E E C  a n d  t h e  U n i t e d  States to the effect 

th a t  p e r s i s t e n t  s e l l i n g  at a loss c o u n d  not b e  c o n s i d e r e d  'in t h e  o r d i n a r y  

cou r s e  of  trade' b e c a u s e  o t h e r w i s e  a c o u n t r y  'would b e  able to  export its 

r e c e s s i o n ' . ^  T h e  E E C  t h e n  i n c o r p o r a t e d  a 'below cost' p r o v i s i o n  in amendments  

t o  its A n t i - d u m p i n g  R e g u l a t i o n  i n t r o d u c e d  in A u g u s t  1979, u s i n g  w o r d i n g  b a s e d  on
p

the U n i t e d  States T r a d e  A c t  of  197^-.

This b r i e f  r e v i e w  of  the "bel o w  cost" issue raises a n u m b e r  o f  questions  

q u i t e  apart fro m  t h e  economics o f  cycl i c a l  p r i c i n g  in i n t e r n a t i o n a l  trade. 

F i r s t l y ,  it is b y  no  m e a n s  clear th a t  the A n t i - d u m p i n g  Code prov i d e s  au t h o r i t y  

for p e n a l i s i n g  b e l o w  cost sales. S e c ondly, the U n i t e d  States a n d  t h e  EEC 

h a v e  c l early r e v e r s e d  t h e i r  p o s itions o n  this issue and w h e r e a s  the U n i t e d  

States gave form a l  e x p r e s s i o n  to  its change o f  v i e w  in t h e  T r a d e  A c t  o f  1 9 7 ^ 

t h e  EEC C o m m i s s i o n  has i n i t i a t e d  a m a j o r  p o l i c y  shift w i t h  o n l y  a b e l a t e d  

pub l i c  a c k n o w l e d g e m e n t  of the fact a n d  w i t h o u t  any e x p l a n a t i o n  for its ch a n g e d 

p o s i t i o n . ^
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1. R e f e r e n c e  is m a d e  to  this a g r e e m e n t  in the A d v o c a t e  G e n eral's op i n i o n  

i n  the EEC B a l l b e a r i n g s  case (see p . \ 8 ^  above), P r o v i s i o n a l  Text p.103.

2. A r t i c l e  3(2)( b) o f  C o uncil R e g u l a t i o n  (EEC) No. 1681/79, O J L  1 96,

2 .8. 1979 p.2.
3- In the E E C  B a l l b e a r i n g s  case t h e  A d v o c a t e  G e n eral's o p i n i o n  i n c l u d e d  

the comment that the " o r dina ry cou r s e  o f  trade" t e r m i n o l o g y  of 
R e g u l a t i o n  ^59/68 and of t h e  A n t i - d u m p i n g  Code c o n f e r r e d  o n  t h e  EEC 

C o m m i s s i o n  "a v e r y  w i d e  dis c r e t i o n "  w i t h  t h e  exer c i s e  o f  w h i c h  the 

Court c o u l d  not in t e r f e r e  except u p o n  p r o o f  of  m a n i f e s t  e rror or 

m i s u s e  o f  power; P r o v i s i o n a l  Text p.105-



Appendix C

Anti-dumping Proceedings Undertaken by the Four Main Actors 

1968/69 1969/70 1970/71 1971/72 1972/73 1973/7*+ 197*+/75 1975/76 1976/77 1977/73
USA
In v e s t i g a t i o n s  Opened 12 27 22 39 27 10 10 27 15 it it
P r o v i s i o n a l  a c t i o n - lit 29 23 12 5 15 8 17
F inal Decisions:
A n t i - d u m p i n g  duties imposed 5 5 10 16 9 12 - 2 3 10
Price a n d  o t h e r  undertakings - 6 3 6 6 6 - 2 9 1
Cases d i s m i s s e d 6 13 9 9 26 lit 7 8 13 lit

C a n a d a
Investigations o p e n e d 9 5 12 9 10 7 7 15 20 19
P r o v i s i o n a l  acti o n - h 9 8 6 2 6 12 lit 18
F i n a l  Decisions: 
A n t i - d u m p i n g  duties imposed - 1 It 5 3 2 it 6 9 13
Price and other u n dertakings - - - - — — — —
Cases di s m i s s e d 2 k 3 6 8 10 It it 8 it

EEC
In v e s t i g a t i o n s  Opened 1 1 2 11 it 2 — 5 9 23
P r o v i s i o n a l  action - - — — — — 2 9
F i n a l  Decisions:
A n t i - d u m p i n g  duties i m p o s e d — — — - - - - - 2 3
Price a n d  o ther undertakings 1 3 3 3 3 — 1 3 lo
Cases d i s m i s s e d - — 1 — 1 l 3 3

UK
Investi g a t i o n s  Opened 7 8 6 9 7 - 6 lit 20 —
P r o v i s i o n a l  action 2 k 2 2 1 - 2 1 5 2
F i n a l  Decisions: 
A n t i - d u m p i n g  duties imposed 1 1 It 3 2 - 1 1 3 1
Price a n d  o t h e r  u n d ertakings 1 2 2 1 2 - 3 2 15 1-
Cases d i s m i s s e d 6 5 5 5 3 1 “ 5 13 2

Totals :
Invest i g a t i o n s  Opened 29 k l lt2 68 U8 19 23 6l 6k 86
P r o v i s i o n a l  acti o n 2 12 25 3 It 30 lit 1 3 28 29 Ito
A n t i - d u m p i n g  Duties imposed 6 7 18 2 ¡t lit lit 5 9 17 27
Price a n d  other undertakings l 9 8 10 16 9 3 5 27 18
Cases d i s m i s s e d Ik 22 . 17 21 37 26 12 20 37 20
Under t h e  Customs Tariff(Anti-- D u m p i n g) Act 1975 A u s t r a l i a  o p e n e d  100 inv e st i gat ions b e t w e e n  1975 / 6  and 1 9 7 7 / 7 8 o f  w h i c h  22
were followed by provisional action, 3 by antidumping duties, 1 7 by undertakings and 65 by termination of proceedings.

Source: GATT, BISD, Annual Supplements
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