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Abstract 

Throughout the 20th century, the regulatory frameworks that govern midwifery in the UK have 

grown, such that the current practice of midwifery and the provision of maternity care are now 

influenced by a myriad of regulation. Despite these controls there is little empirical data, 

especially in relation to the practice of midwives, which demonstrates the effectiveness of these 

systems and strategies. Whilst maternal mortality rates are at an all-time low, patient safety 

incidents still occur and claims of clinical negligence have continued to climb over the past 

thirty years. This raises the question of whether the regulatory mechanisms which are designed 

to ensure the health and wellbeing of the pregnant woman undermine or promote quality care 

and, whether the current statutory aim of óprotecting the publicô is being realised. Whilst this 

is too ambitious a question to resolve fully in a doctoral thesis, I aim to make a contribution to 

answering it by giving voice to one specific group who are particularly well placed to comment 

but to whose voices are rarely heard, namely midwives. 

The study offers a socio-legal exploration of midwifery governance through an examination of 

the understanding and experience of a group of midwifery practitioners. The study gathered 

both quantitative and qualitative data from a cohort of midwives practising in the South East 

of England between the period of May 2012 and March 2013. This data was analysed in order 

to establish the views and opinions of the midwives in relation to the regulatory frameworks. 

As a result, a complex picture of regulation emerged, with a particular focus on the importance 

of clinical governance, the Nursing and Midwifery Council and statutory supervision of 

midwives. The themes that emerged included: the impact of regulation on the provision of care, 

the role of regulation in facilitating woman centred care, and the unease about mechanisms 

used to address issues of poor practice.  Whilst good practice was evident, concerns and 

challenges also arose in terms of the regulatory framework, which, to the study participants, at 

times did not appear to support the provision of safe quality care. 
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Glossary of Terms and Abbreviations 

 

Glossary of Terms 

Haemostasis                                                   the arrest of bleeding. 

 

Hypno-birthing                                              a method of supporting a woman in labour  

                                                                       through the reduction of anxiety and pain 

                                                                       using deep relaxation. 

 

Normal Physiological Labour and Birth        giving birth without medical intervention. 

 

Medicalisation of childbirth                          the practice of introducing medical regimes 

                                                                       and treatment into the childbirth process. 

 

Risk management in healthcare                     the attempt to reduce the threat to patient  

                                                                       safety associated with certain conditions and  

                                                                       procedures in healthcare provision. 

 

Shoulder Dystocia                                         the failure of the shoulders to negotiate the 

                                                                       pelvis spontaneously after the birth of the fetal   

                                                                       head.  

 

Post Partum Haemorrhage                             haemorrhage which occurs within 12-24 hours 

                                                                       of delivery, from the genital tract, which either 

                                                                       measures 500 ml or more, or which adversely 

                                                                       affects the womanôs condition. 
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AIMS                      Association for Improvement in Maternity Services 

ARMS                     Association of Radical Midwives 

CHI                         Commission for Health Improvement 

CMB                       Central Midwives Board  

CNST                      Clinical Negligence Scheme for Trusts 

CQC                        Care Quality Commission  

ENDPB                   Executive Non-Departmental Public Body 

LSA                         Local Supervising Authority 

LSAMO                  Local Supervising Authority Midwifery Officer 

NCC                        National Collaborating Centre 

NCT                        National Childbirth Trust 

NICE                       National Institute for Clinical Excellence/ National    

                                Institute for Health and Care Excellence 

NHSLA                   National Health Service Litigation Authority 

MDF                        Maternity Defence Fund 

NMC                       Nursing and Midwifery Council 

NPM                       New Public Management 

NPSA                      National Patient Safety Agency 

PSA-                       Professional Standards Authority 

UKCC                    United Kingdom Central Council for Nursing Midwifery and Health  

                               Visiting 

VBAC                    Vaginal Birth after Caesarean (section)   

VE                          Vaginal Examination 
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The Midwife 

 

International Definition:   óA person who has successfully completed a midwifery 

education programme that is duly recognised in the country where it is located and that is 

based on the International Confederation of Midwivesô (ICM) Essential Competencies for 

Basic Midwifery Practice and the framework of the ICM Global Standards for Midwifery 

Education; who has acquired the requisite qualifications to be registered and/or legally 

licensed to practice midwifery and use the title ómidwifeô; and who demonstrates competency 

in the practice of midwiferyô (International Confederation of Midwives, 15th June 2011).  

 

 

Scope of Practice: óThe midwife is recognised as a responsible and accountable 

professional who works in partnership with women to give the necessary support, care and 

advice during pregnancy, labour and the postpartum period, to conduct births on the midwifeôs 

own responsibility and to provide care for the new-born and the infant. This care includes 

preventative measures, the promotion of normal birth, the detection of complications in mother 

and child, the accessing of medical care or other appropriate assistance and the carrying out 

of emergency measuresô (International Confederation of Midwives, 15th June 2011).  
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1. Midwives, Pregnant Women and the State 

 

1.1. Introduction 

It has been suggested that there is a paucity of empirical data on which to measure the efficacy 

of healthcare regulation generally,1 and midwifery more specifically.2 Brennan notes: 

 óWe regulate in an empirical void, often addressing anecdotes and hysteria with far-

reaching initiatives.ô3  

 

This observation would seem particularly relevant given that current governance structures 

have in part been implemented as a result of healthcare scandals which have stunned the wider 

community.4 In responding to such scandals, the state has introduced reforms to regulatory 

systems as a way of controlling health care and the professions who provide care.5 As such 

these scandals enabled the state to implement policy that was informed by neoliberal concepts, 

which has been the predominant political ideology for over thirty years. This was particularly 

evident in Blairôs New Labour Government, whereby questions of safe effective care provision 

were informed by neoliberal Third Way tenets, and which envisaged that legal frameworks 

such as clinical governance and risk management strategies could address deteriorating 

standards of care within the NHS.6 Here the objective of protecting the public may be seen as 

a broad political goal which is operationalised through the development of strategies that 

function at local level. Notably, NHS Trusts will develop their own clinical governance policies 

                                                           
1 Brennan T.A., The Role of Regulation in Quality improvement Milbank Quarterly 76(1998):709-31. 
2 This point will be demonstrated in the literature review in this chapter. 
3 Brennan n1 above at 725. 
4 Department of Health (DH) Safeguarding Patients ς ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ {ƘƛǇƳŀƴ LƴǉǳƛǊȅΩǎ ŦƛŦǘƘ 

report and the recommendations of the Ayling, Neale and Kerr/Haslam Inquiries (DH; London, 2007a); 
Department of Health (DoH) [ŜŀǊƴƛƴƎ ŦǊƻƳ ǘǊŀƎŜŘȅΣ ƪŜŜǇƛƴƎ ǇŀǘƛŜƴǘǎ ǎŀŦŜΥ hǾŜǊǾƛŜǿ ƻŦ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀŎǘƛƻƴ 
programme in response to the recommendations of the Shipman Inquiry (DH; London, 2007b); R v Allitt 1992 

[2007] EWHC 2845 (QB).  
5 Butcher T., 5ŜƭƛǾŜǊƛƴƎ ²ŜƭŦŀǊŜΥ ¢ƘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ ǘƘŜ {ƻŎƛŀƭ {ŜǊǾƛŎŜǎ ƛƴ ǘƘŜ мффлΩǎ (Open University Press, 
Buckingham, 1995) at 161. 
6 Symon A., Risk and Choice in Maternity Care: An International perspective (Churchill Livingston; London, 2006). 
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and guidelines, with risk management systems an important tool within these. Within these 

policies, the general aim of protecting the public both foregrounds a specific set of risks to be 

managed whilst offering an important point of reference against which the Trustôs clinical 

governance systems can be assessed. Nevertheless, at times these regulatory strategies appear 

to exist in tension with the broader objectives, and in doing so, have the potential to impact on 

the pregnant woman, when care is provided by the maternity services.7  

The pursuit of excellence in healthcare is visible within several statutes enacted in recent years. 

These include the Health Act 1999,8 which first articulated the duty of quality in legislation, as 

well as the Nursing and Midwifery Order 2001, which outlines current midwifery specific 

governance.9 The 2001 Order expresses this goal of quality care provision through the aim of 

óprotecting the publicô.10 Whilst it is true that maternal mortality and stillbirth rates have never 

been lower,11 patient safety incidents,12 and claims of clinical negligence in obstetrics have 

continued to climb.13 This raises the question of whether the regulatory mechanisms which are 

designed to ensure the health and wellbeing of the pregnant woman undermine or promote 

quality care and, whether the current statutory aim of óprotecting the publicô is being realised.  

The impetus for this research study is the long experience (which is in excess of twenty five 

years) that I have had as a midwife. As a result of my direct experience of ongoing waves of 

                                                           
7 Freemantle D., Part 1: The cultural web: a model for change in maternity services. British Journal of Midwifery 

21(9) (2013): 648ς53. 
8 Health Act 1999. 
9 Nursing and Midwifery Order (2001). 
10 ibid Part II s.3 (4) states: the main objective of the Council in exercising its functions shall be to safeguard the 
health and well-being of persons using or needing the services of registrants. 
11 Knight M., Keynon S., Brocklehurst P., Neilson J., Shakespeare J., Kurinczuk J.J.,  (eds) on behalf of MBRRACE-
UK {ŀǾƛƴƎ [ƛǾŜǎΣ LƳǇǊƻǾƛƴƎ aƻǘƘŜǊǎΩ /ŀǊŜ- Lessons learned to inform future maternity care from the UK and 
Ireland Confidential Enquiries into Maternal Deaths and Morbidity 2009-12 (National Perinatal Epidemiology 
Unit; Oxford, 2014); Office of National Statistics (ONS) Statistical Bulletin: Births in England and Wales 2013 
(ONS; London, 16TH July 2014) http://www.ons.gov.uk/ons/dcp171778_371129.pdf  (accessed 21/04/15). 
12 National Reporting and Learning System (NRLS) Six Monthly data on patient safety incidents Report (NHS 
England; London, 24th September 2014). 
13 National Reporting and Learning System (NRLS) Patient Safety Resources (National Health Service Litigation 
Authority (NHSLA) Learning from Maternity Claims (NHSLA; London, 10th January 2014); National Health Service 
Litigation Authority (NHSLA) Fact Sheet 2: Financial Information 2013-14 (NHSLA; London, August 2014). 

http://www.ons.gov.uk/ons/dcp171778_371129.pdf
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reforms within the NHS, I have been able to observe these regulatory transformations 

personally and, have witnessed the impact that they have had on the care offered to pregnant 

women. This involvement has led to an interest in how these governance frameworks influence 

the practice of midwifery and the relationship between the midwife and the pregnant woman. 

It has also led me to question whether the measures introduced by successive governments are 

successful in achieving the aims that motivated their introduction.  Whilst this is too ambitious 

a question to resolve fully in a doctoral thesis, I aim to make a contribution to answering it by 

giving voice to one specific constituency who are particularly well placed to comment but 

whose voices are only infrequently heard: midwives. This research will therefore aim to draw 

the experiences of midwives in the practice setting.14 Further, given my focus, I will only 

consider such regulation that was in force in 2010, which is when this study commenced. 

In the following section the research question will be defined (1.2).  The chapter will then go 

on to examine both the empirical evidence and non-empirical literature to ascertain how the 

legal and regulatory frameworks are working in practice (1.3). Following this, the chapter will 

describe and give reasons for the methodological approaches that were employed to obtain 

empirical data for this study (1.4.). The chapter will then close with a synopsis of the remainder 

of the thesis and will outline the content of the chapters that follow (1.5). 

1.2 The Research Question 

The aim of this study is to explore whether the regulatory frameworks are assisting the 

provision of safe care from the perspective of the midwifery participants. The broad research 

question upon which this study is based is therefore: 

                                                           
14Glaser B.G., Strauss A.L., (1967) The Discovery of grounded theory: Strategies for qualitative research cited in 
Polit D.E., Hungler B.P., Essentials of Nursing Research: Methods, Appraisal and Utilization 3rd ed. (Lippincott; 
Philadelphia, 1993); Wisker G., Using Grounded Theory, Case Studies, Journals and Synetics in authors ed. The 
Postgraduate Research Handbook 2nd ed. (Palgrave Macmillan; Basingstoke, 2008): 213-226. 
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óDo midwives believe that the current regulatory frameworks that govern midwifery practice 

support or undermine the protection of the public?ô  

This overarching question may be subdivided into a number of smaller questions which are as 

follows: 

1. What is the midwifery practitionerôs experience of current regulation? 

How does this relate to what was intended by the legislature?  

2. The stated legislative purpose of the current Nursing and Midwifery 

Order 2001 is the óprotection of the publicô. What does this mean and 

why is it considered necessary given midwiferyôs longstanding 

commitment to being ówith womanô? 

3. Regulation is achieved through a myriad of complex strategies within the 

National Health Service, including clinical governance and risk 

management strategies. Do midwives believe these methods to be 

appropriate and effective?  

In the following section the existing literature and empirical evidence related to the research 

question will be examined.  

1.3 Midwifery Governance: A Review of the Literature 

óRegulationô has been a topic of academic interest in a variety of disciplines over the past four 

decades, and includes economic activity, law and public policy.15  However today óregulationô 

has become something of a world-wide phenomenon and is now more broadly conceived to 

include areas as diverse as: health and safety, healthcare, consumer protection, and protocols 

                                                           
15 Baldwin R., Cave M., Lodge M., Understanding Regulation: Theory, Strategy and Practice 2nd ed. (Oxford 
University Press; Oxford, 2011).  
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to protect the environment.16 The term regulation may be defined as the persistent and focused 

control by a public authority of the actions and pursuits of the community.17 This control may 

include detailed commands and rules that are intended to have an effect on behaviour.18 

Therefore, although frequently perceived as restricting the activities of individuals, in the wider 

sense regulation may also be viewed as a means of enabling individuals to enhance or improve 

their actions.19   

In the UK, the state influence in healthcare has generated an expansion of regulatory activity 

in recent years, where specific improvements in healthcare are encouraged through regulation. 

20 As a result, legislation such as the Health Act 1999, as was mentioned above, was enacted 

to ensure that quality care is provided across the NHS.21 This important government objective 

has been supported by the growth in regulatory instruments and the creation of institutions 

including the National Institute for Health and Care Excellence (NICE), and the Care Quality 

Commission (CQC). The role of these regulatory bodies is to oversee the provision of 

healthcare through standard setting, monitoring, evaluation and intervention. 22 In addition to 

these authorities, in order to further safeguard the public, healthcare professional regulators 

also exist. These regulators are responsible for establishing and maintaining registers of 

practising registrants and setting profession specific standards in terms of professional 

                                                           
16 Quick O., A Scoping Study on the Effects of Health Professional Regulation on those regulated: Final report 
submitted to the Council for Healthcare Regulatory Excellence  (University of Bristol; Bristol, May 2011) 
http://research-information.bristol.ac.uk/en/publications/a-scoping-study-on-the-effects-of-health-
professional-regulation-on-those-regulated(1f2f0f09-defc-46ea-8488-ed670a54e2cc).html (accessed 
07/05/15). 
17 Selznick P., Focusing Organisational Research on Regulation in Noll R., ed. Regulatory Policy and the Social 
Sciences (Berkeley; California, 1985) at 363. 
18 Baldwin, Cave and Lodge n14 above.  
19 Harlow C., Rawlings R., Law and Administration 3rd ed. (Cambridge University Press; Cambridge, 2009). 
20 Trubek L.G., Rees J.V., Bryce- Hoflund A., Farquhar M., Heimer C.A., Health care and new governance: the 
quest for effective regulation, Regulation and Governance 2(2008):1-8.  
21 n 8 above. 
22 Salter B., Change in the governance of medicine: the politics of self-regulation Policy and Politics 27(2) (1999): 
143-58. 

http://research-information.bristol.ac.uk/en/publications/a-scoping-study-on-the-effects-of-health-professional-regulation-on-those-regulated(1f2f0f09-defc-46ea-8488-ed670a54e2cc).html
http://research-information.bristol.ac.uk/en/publications/a-scoping-study-on-the-effects-of-health-professional-regulation-on-those-regulated(1f2f0f09-defc-46ea-8488-ed670a54e2cc).html
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behaviour.23 These regulators include the Nursing and Midwifery Council (NMC) which is 

responsible for ensuring quality care is provided by all of its 680,858 registrants.24   

The current research aims to explore midwivesô experiences of this complex regulatory arena. 

As such it was necessary first to assess the existing literature on the regulation of midwifery 

practice. A variety of health and health and social science databases were utilised in order to 

accomplish this task. These encompassed: CINAHL, MEDLINE, Cochrane Library, Social 

Policy and Practice, PubMed Central, Westlaw UK, and JSTOR. The search terms which were 

used in a number of different combinations incorporated: óregulation/regulatorô, óregulation/ 

conductô, óhealthcare professional/ regulationô, ócomplianceô, óregulation/midwifeô. A number 

of findings emerged from this literature review. First it became clear that the regulatory systems 

studied are not well supported by detailed empirical research;25 second, that the existing 

literature concentrates on the impact of regulation at organisational level;26 third, that there is 

a bias towards research on the medical profession at the expense of other healthcare 

professions; and finally, such empirical evidence as does exist tends to originate mainly from 

the United States of America (USA).27   

Nonetheless, the literature review did reveal a range of work of relevance to the current study 

including work on clinical governance (1.3.1); on healthcare professionalsô views of regulators 

(1.3.2) and third statutory supervision of midwifery (1.3.3). 

 

                                                           
23 n 8 above. 
24 Nursing and Midwifery Council (NMC) Our Register: An NMC Fact Sheet (NMC; London, February 2014a). 
25 Brennan n1 above. 
26 Quick n16 above. 
27 Mays N., Pope C., Qualitative Research: Observational Methods in health care settings British Medical Journal 
311(6998) (1995): 182-84; Sutherland K., Leatherman S., Regulation and quality improvement: a review of the 
evidence (Health Foundation; London, October 2006): these authors note that there are additional challenges in 
terms of transferability and generalisability of the results of research carried out in one country when attempting 
to apply it to other cultures and healthcare regimes. 
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1.3.1 Clinical Governance: The Literature and Evidence  

Clinical governance and risk management strategies are essential tools, employed to ensure 

compliance with regulatory objectives.28  As will be seen in the following two chapters, they 

have been central to a series of reforms which have introduced a complex mass of regulation 

over the past four decades. Nevertheless, as Brennan observes above, there is limited empirical 

evidence to support the impact of these systems on the excellence of healthcare,29 and that 

which does exist has frequently been generated from observational studies.30 The difficulty 

however, with using observational research generally, is that the researcher has little control 

over the situation which is being observed.31 As a result, it is difficult to determine what has 

produced the actions being witnessed, and therefore this type of research cannot confirm the 

causal link between regulation and enhancements to care.32   

When searching the literature for this study it was discovered that the empirical research which 

has been undertaken to date, has had a tendency to focus on the impact that regulation has on 

the organisation rather than the individual.33 Institutional regulation has as its emphasis the 

defining and conveying of anticipated levels of performance, together with surveillance and 

policing of behaviour,34 and research studies which examine this type of regulation often 

concentrate on the regulatory compliance of the organisation.35  As such the findings from these 

studies whilst not entirely unrelated to the current research question, might not provide specific 

insights about how individual healthcare professionals might react to governance in practice.36  

                                                           
28 Quick n16 above. 
29 Brennan n1 above. 
30 Sutherland and Leatherman n27 above. 
31 Mulhall A., In the field: notes on observation in qualitative research Journal of Advanced Nursing 41(3) 
(2003):306-13: this type of research permits the researcher to recognise and interpret the activities of the 
participants. 
32 Sutherland and Leatherman n27 above. 
33 Quick n16 above. 
34 Sutherland and Leatherman n27 above. 
35 Quick n16 above. 
36 Quick n16 above. 
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Several of the studies which examine the influence of clinical guidelines on patient care 

established that guidance was most effective when used in conjunction with other strategies.37 

Thomas et al.ôs (2009) Cochrane systematic review found evidence that clinical guidelines had 

the potential to improve care.38 These studies were nonetheless recognised as being of limited 

relevance to the current project, as the data related only to the nursing profession and did not 

address the nurseôs decision making in detail.39 Similarly Phillips et al.ôs (2010) systematic 

review identified that clinical governance strategies which are dependent solely on guidelines 

have not been shown to be effective.40 This review focuses on the application of clinical 

governance in general practice and primary care, and as a result the findings may be limited in 

terms of the current study. These authors moreover note that clinical governance within the 

literature is an expression which is not well understood, and which is frequently associated 

with bureaucratic power and medical authority,41 and suggest that more research is needed to 

determine whether interventions improve safety.42  

Other studies which have examined the individual rather than the institutional influence of 

clinical governance indicate that regulation that is led by the professions and is designed to 

ensure public accountability is more effective than regulation which is imposed by the 

                                                           
37 Bloor K., Freemantle N., Khadjesari Z., Maynard A., Impact of NICE guidance on laparoscopic surgery for 
inguinal hernias: analysis of interrupted time series British Medical Journal 326(2003):578; Hassan Z., Smith M., 
Littlewood S., Bouamra O., Hughes D., Biggin C., Amos K., Mendelow A.D., Lecky F., Head Injuries: a study 
evaluating the impact of the NICE head injury guidelines Emergency Medical Journal 22(12)(December 
2005):845-849; Sheldon T.A., Cullum N., Dawson D., Lankshear A., Lowson K., Watt I., West P., Wright D., Wright 
WΦΣ ²ƘŀǘΩǎ ǘƘŜ ŜǾƛŘŜƴŎŜ ǘƘŀǘ bL/9 ƎǳƛŘŀƴŎŜ Ƙŀǎ ōŜŜƴ ƛƳǇƭŜƳŜƴǘŜŘΚ wŜǎǳƭǘǎ ŦǊƻƳ ŀ ƴŀǘƛƻƴŀƭ ŜǾŀƭǳŀǘƛƻƴ ǳǎƛƴƎ 
ǘƛƳŜ ǎŜǊƛŜǎ ŀƴŀƭȅǎƛǎΣ ŀǳŘƛǘ ƻŦ ǇŀǘƛŜƴǘǎΩ ƴƻǘŜǎ ŀƴŘ ƛƴǘŜǊǾƛŜǿǎ British Medical Journal 329(30th October 2004):1-8; 
Wathen B., Dean T., An evaluation of the impact of NICE guidance on GP prescribing British Journal of General 
Practice 54(2004):103-7. 
38 Thomas L.H., Cullum N.A., McColl E., Rousseau N., Soutter J., Steen N., Guidelines in professions allied to 
medicine (Review) Cochrane Database of Systematic Reviews Issue 1 Art. No.: CD000349 (2009). 
39 ibid. 
40 Phillips C.B., Pearce C.M., Hall S., Travaglia J., de Lusignan S., Love T., Kljakovic M., Can clinical governance 
deliver quality improvement in Australian general practice and primary care? A systematic review of the 
evidence Clinical Governance: An International Journal 193(10) (November 2010): 602-607. 
41 hΩ/ƻƴƴƻǊ bΦΣ tŀǘƻƴ aΦΣ ΨDƻǾŜǊƴŀƴŎŜ ƻŦ ŀƴŘ ΨƎƻǾŜǊƴŀƴŎŜ ōȅΩΥ ƛƳǇƭŜƳŜƴǘƛƴƎ ŀ ŎƭƛƴƛŎŀƭ ƎƻǾŜǊƴŀƴŎŜ ŦǊŀƳŜǿƻǊƪ 
in an area mental health service Australasian Psychiatry 16(2) (April 2008): 69-73.  
42 Phillips et al n40 above at 606. 
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employer.43 It has also been argued that regulatory and monitoring measures are only 

successful when they are merged with the actions of the healthcare professional in practice.44 

However the focus of this regulatory impact literature tends to be on the medical profession.45 

Within this literature some researchers report that ensuring that individual practitioners, 

specifically doctors, follow the advice contained within clinical guidelines, is generally 

problematic.46 It is suggested that this is a result of the perceived loss of professional autonomy 

that doctors fear, which may be associated with inflexible adherence to clinical guidelines, the 

so called ócookbookô medicine.47  

The issue of professional autonomy amongst different healthcare groups was explored in 

Parker and Lawtonôs (2000) UK study which examined the issue of compliance with guidelines 

in practice.48 These researchers analysed the views of 310 healthcare professionals (midwives, 

doctors and nurses) in relation to the behaviour of colleagues that either conformed to or flouted 

guidelines in hypothetical situations.49 The findings from this study indicated that midwives 

were the most disapproving of actions which did not comply with guidelines even when the 

outcome was good, whilst doctors were the most accepting of infringements regardless of the 

outcome.50 Parker and Lawton suggest that these findings may be directly linked to the 

                                                           
43 Sutherland K., Leatherman S., Professional regulation: does certification improve medical standards? British 
Medical Journal 333(2006):439-441. 
44 Currie G., Humphreys M., Waring J., Rowley E., Narratives of professional regulation and safety: the case of 
medical devices in anaesthetics Health, Risk and Society 11(2) (2009):117-135. 
45 Quick n16 above. 
46 Michie S., Johnston M., Changing Clinical Behaviour by Making Guidelines Specific British Medical Journal 
(BMJ) 328 (7) (2004):343-345: 41 studies were included in this review; Roland M., Rao S.R., Sibbald B., Hann M., 
Harrison S., Walter A., Guthrie B., Desroches C., Ferris T.G., Campbell E.G., Professional values and reported 
behaviours of doctors in the USA and UK: quantitative survey British Medical Journal Quality and Safety 20(6) 
(June 2011): 515-521. 
47 Harpwood V., Medicine, Malpractice and Misapprehensions (Routledge-Cavendish; Oxon, 2007); Crawford R., 
Risk ritual and the management of control and anxiety in medical culture Health: An Interdisciplinary Journal for 
the Social Study of Health, Illness and Medicine 8(4) (2004):505-528. 
48 Parker D., Lawton R., Judging the use of clinical guidelines by fellow professionals Social Science and Medicine 
51(2000): 669-677. 
49 ibid. 
50 ibid. 
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professional autonomy and decision making which is prized by the medical profession,51 and 

as such mirrors the research discussed above. Although guidelines can cause similar 

professional anxiety for some midwives,52 the researchers maintain that for many midwives 

compliance has become accepted over time.53 Here it is the collaborative nature of guideline 

development which the researchers suggest has generated ownership, trust and respect from 

midwives in terms of guideline usage.54 Additionally, these authors argue that greater 

knowledge and understanding amongst women about pregnancy and childbirth has increased 

the potential for complaints if quality care is not offered, and as a result evidence-based 

guidelines which provide clear direction for the midwife is seen as preferable to professional 

autonomy.55  

This interpretation of midwifery adherence to clinical guidelines may be compared to Hollins-

Martin and Bullôs (2009) qualitative study of midwivesô views of guidelines in the UK.56 

Within this study, the twenty participants reported tension and challenges for midwives when 

attempting to comply with clinical guidelines particularly in relation to facilitating woman 

centred care.57 The findings draw attention to the conflict that can exist when assisting the 

woman to make safe decisions when in labour which might be contrary to the directions 

contained within the guidelines.  Hollins-Martin and Bulls argued that in order to facilitate 

woman centred care it may be simpler to circumvent the guidelines instead of challenging 

them.58  This study provides useful insights and data about the practice of midwifery and their 

experience of working with clinical guidelines which appears to be more complex than Parker 

                                                           
51 ibid. 
52 Wilson J.H., Symon A., Clinical Risk Management in Midwifery: The Right to a Perfect Baby? (Books for 
Midwives; Oxford, 2002) at 159. 
53 Parker and Lawton n48 above. 
54 Parker and Lawton n48 above. 
55 Parker and Lawton n48 above at 676. 
56 Hollins-Martin C.J., Bull P., Protocols, policy directives and ŎƘƻƛŎŜ ǇǊƻǾƛǎƛƻƴΥ ¦Y ƳƛŘǿƛǾŜǎΩ ǾƛŜǿǎ International 
Journal of Health Care Quality Assurance 22(1) (2009): 55-66. 
57 ibid. 
58 ibid at 62. 
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and Lawtonôs study would seem to suggest. In presenting a more nuanced picture, this research 

appears to offer a useful setting for the current study.  

Other research from the USA which considers obstetric practices, additionally indicates that 

when guidelines are complied with there may be an improvement in practice, as measured by 

a subsequent reduction in the number of claims for clinical negligence particularly in relation 

to fetal heart rate monitoring in labour.59 Although this research originates in the USA and as 

such presents challenges in terms of generalisability of the findings, it does nevertheless 

provide additional   awareness of the impact of guidelines in terms of addressing the increasing 

numbers of litigation claims particularly within the speciality of obstetrics in the UK.60   

The picture that emerges from the existing literature on clinical governance strategies is thus 

complex and varied but not well supported by detailed empirical research. Of the studies that 

do exist, few considered the effect of regulatory strategies on individual practitioners. This is 

of particular relevance as the current study will therefore aim to add a new dimension to this 

empirical research by focusing on the views of midwives. Further those studies which did so 

concentrated primarily on the medical profession.61 Two studies were found which examined 

the impact of guidelines on midwifery practice.62 While more narrowly focused than the current 

project, these two studies might nonetheless provide useful points of comparison.  However 

the broad picture which emerges is one of the limited availability of empirical data that relates 

directly to the topic of the current study: midwivesô experience of regulation.  

                                                           
59 MMI Companies, Inc. Transforming insights into clinical practice improvements: A 12 year data summary 
resource (MMI Companies, Inc., Illinois, 1998). 
60 National Health Service Litigation Authority (NHSLA) NHS Litigation Authority: Report and accounts 2013/14- 
Supporting the NHS (The Stationary Office; London, 9th July 2014) at 24: this report states that currently 
maternity claims represent the highest value within the NHS and are the third highest number of clinical 
negligence claims. 
61 Stacey M., Regulating British Medicine: The General Medical Council (Wiley; Chichester, 1992); Rosenthal M., 
The Incompetent Doctor: Behind closed doors (Open University Press; London, 1995). 
62 Hollins- Martin and Bull n55 above; Parker and Lawton n48 above. 
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1.3.2 Healthcare Professionals Perceptions of Regulation and Regulators: The Evidence 

In addition to clinical governance, the midwifery profession is also subject to professional 

regulation which is administered by the Nursing and Midwifery Council (NMC).63 The NMC 

is charged with the óprotection of the publicô and attempts to do this through: maintaining a 

register, setting standards, performing disciplinary investigations and issuing sanctions for 

those deemed to have contravened the rules and standards.64  Two recent official reports 

examined the NMCôs performance as a regulator at an organisational level. 65  Each identified 

that the NMC had weak governance structures in areas such as leadership of the organisation 

and fitness to practice procedures and as a result was not perceived to be functioning 

effectively.66 Within the wider literature little empirical data was found which addressed the 

specific question in this research which considered midwivesô perceptions of regulation and 

the NMC, particularly in relation to whether or not the regulator was functioning effectively in 

the view of midwives.  A reader poll conducted by the Nursing Standard in 2013 found that 

several nursing respondents, as a result of personal experiences, had little confidence in the 

NMC and its ability to ensure robust disciplinary procedures.67 Although the Nursing Standard 

poll does not present rigorous information about the research methods that were used, such as 

sample size, it does nevertheless offer some general insights into at least some nursing 

registrantsô views of the NMC and its ability to be an effective regulator. 

Further research exists regarding other health care professional groups and their perceptions of 

regulation and regulators. Within this literature the empirical research focused on the medical 

                                                           
63 n 9 above . 
64 n 9 above; Nursing and Midwifery Council (NMC) The Code: Standards of Conduct, performance and ethics for 
Nurses and Midwives (NMC; London, 2008a). 
65 House of Commons Health Committee 5th Report of Session 2013-14 :2103 accountability hearing with the 
Nursing and Midwifery Council (Stationary Office; London, 3rd December 2013); Council for Healthcare 
Regulatory Excellence (CHRE) Strategic review of the Nursing and Midwifery Council: Final Report (CHRE; London, 
3rd July 2012). 
66 CHRE ibid. 
67 Kendall-Raynor P., Nurses have their say on the regulator Nursing Standard 27(32) (10th April 2013):16-18. 
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profession and included a study by McGivern and Fischer (2010).68 These researchers carried 

out a small scale UK study which used interviews with doctors, medical regulators and service 

users to examine their views and experiences of regulatory disciplinary procedures.69 The 

results of this study, although limited in terms of numbers of participants (eighteen) used in the 

research, identified that doctors often had feelings of guilt, particularly in relation to 

disciplinary processes, and that these emotions were influential in terms of how they perceived 

regulation and its impact on practice.70 

As a result of extending the search terms, empirical research was found that examined the 

impact of professional registration, and which confirmed the apparent connection between 

registration and the provision of safe care.71 This research was mainly conducted in the USA 

and once again focused on the medical profession. In the context of the disciplinary role of the 

regulator and fitness to practice procedures, the literature provides a consensus opinion that 

professional regulation is often perceived by registrants as being related to chastisement and 

punishment.72 There is however little empirical evidence to support this assertion.  

Only one small study was found that explored the opinions of healthcare professionals other 

than doctors.73 This study, undertaken by LaDuke (2000), examined the perceptions and 

experiences of nurses in the USA who had been disciplined for professional misconduct.74 The 

findings from this research indicated that the impact of being disciplined went further than the 

                                                           
68 McGivern G., Fischer M., Medical regulation, spectacular transparency and the blame business Journal of 
Health Organisation and Management 24(6) (2010): 597-610. 
69 ibid. 
70 ibid. 
71Brennan n1 above; Sharp L.K., Bashook P.G., Lipsky M.S., Horowitz S.D., Miller S.H., Specialty board certification 
and clinical outcomes: the missing link  Academic Medicine 77 (2002):534- 542. 
72 Quick n16 above; Morrison J., Wickersham M.S., Physicians disciplined by a state medical board Journal of 
the American Medical Association 279 (1998): 1889-1893.  
73 [ŀ5ǳƪŜ {ΦΣ ¢ƘŜ ŜŦŦŜŎǘǎ ƻŦ ǇǊƻŦŜǎǎƛƻƴŀƭ ŘƛǎŎƛǇƭƛƴŜ ƻƴ ƴǳǊǎŜǎΩ American Journal of Nursing 100(6) (June 2000): 
26-33. 
74 ibid. 
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punishments that were levied against the nurses when found guilty.75 LaDukeôs (2000) study 

was limited as it had a poor response rate (19 per cent) and did not explore in depth the 

additional comments that were provided by the participants.76 Nevertheless, the observations 

that were offered indicated that the nurses who had been disciplined experienced loss of 

confidence both in themselves and in others with whom they worked.77  

When searching the literature for evidence related to the research question it was established 

that there was very little available data on the views and experiences of UK midwives in terms 

of regulation and the NMC. The studies which explored healthcare practitionersô perceptions 

of regulation focused in the main on the medical profession and did not relate directly to 

midwives. Further these studies were too small to be generalizable, and were undertaken in the 

USA. As such, it is difficult to extrapolate their findings to the very different context of the 

UK.  In terms of the current research question, the results of these studies do nevertheless draw 

attention to the negative perceptions of the regulator and its ability to positively influence the 

behaviour of registrants.   

1.3.3 Statutory Supervision of Midwives: Reviewing the Literature 

Statutory supervision of midwives has formed part of the regulatory framework for midwives 

in the UK since the first Midwives Registration Act in 1902.78 It has undergone more empirical 

scrutiny than any other regulatory activity connected to midwifery governance in the UK. This 

has included a range of studies which have generated diverse findings. Henshaw et al., (2013) 

in a recent literature review,79 evaluated nineteen studies, and found that thirteen had been 

                                                           
75 ibid. 
76 ibid. 
77 ibid. 
78 Midwives Act 1902 C.17 (England and Wales). 
79 IŜƴǎƘŀǿ !ΦΣ /ƭŀǊƪŜ 5ΦΣ [ƻƴƎ !ΦCΦΣ aƛŘǿƛǾŜǎ ŀƴŘ ǎǳǇŜǊǾƛǎƻǊǎ ƻŦ ƳƛŘǿƛǾŜǎΩ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ ǎǘŀǘǳǘƻǊȅ 
supervision of midwifery within the United Kingdom: A systematic review Midwifery 29 (2013):75-85. 
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conducted before the publication of contemporary NMC Midwives Rules and Standards.80 

Some of the studies reported by Henshaw et al. have particular relevance to the focus of the 

current study and have therefore been reported below. These authors found that the empirical 

research currently available may be limited and dated, and that further research needs to be 

undertaken which would help to inform future regulatory frameworks in midwifery.81  

Henshaw et al. additionally note that there was inadequate detailed evidence which endorses 

the manner in which statutory supervision contributes to safe quality care provision in the 

maternity services.82 This was a sentiment which was echoed by the Kings Fund Review (2015) 

who reported that there was limited data which demonstrated that supervision prevented 

midwives from being referred to the NMC for fitness to practice issues.83 This report did 

however recognise that the lack of evidence was in part due to limitations in the NMCôs own 

data collection processes.84  

In the context of the current study which aims to explore midwivesô perceptions of the 

regulatory framework including statutory supervision, one of the studies reviewed by Henshaw 

et al. was that of Stapleton et al. (1998). These researchers examined midwifery perceptions of 

supervision and found that knowledge and understanding of the statutory framework was 

varied, with fundamental differences being noted between supervisors and midwives.85 In 

Stapleton et al.ôs (1998) study, 168 in-depth interviews were carried out with supervisors of 

midwives and midwives across six sites involving a variety of grades and areas of practice.86  

These authors note that the participants thought that supervision was necessary to protect them 

                                                           
80 Nursing and Midwifery Council (NMC) Midwives Rules and Standards (NMC; London, 2012a). 
81 Henshaw, Clarke and Long n79 above at 84. 
82 Henshaw, Clarke and Long n79 above at 84. 
83 Baird R., Murray R., Seale R., Foot C., Perry C., Kings Fund Review of Midwifery Regulation (Kings Fund; London, 

2015). 
84 ibid. 
85 Stapleton H., Duerden J., Kirkham M., Evaluation of the Impact of Supervision of Midwives on Midwifery 
Practice and the Quality of Midwifery Care (English National Board (ENB); London, 1998). 
86 ibid. 
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from complaints and litigation.87 In this study the issue of monitoring of standards of care by 

the supervisors of midwives was considered by participants to be oppressive and, as such, 

prevented the development of an empathetic association between supervisors of midwives and 

the midwife.88 Again, another study reviewed by Henshaw et al. was Williams (1996) 

qualitative study which explored the supervisor/supervisee relationship and recommended that 

the supervisors of midwives should be considered as a óprofessional friendô, who possesses 

substantial experience in the clinical arena with which to support the midwife.89  

This issue of gaining support through the supervisory relationship was similarly highlighted in 

Ball et al.ôs (2002) study. In this study, which examined the reasons midwives left the 

midwifery profession, and which included a postal survey of 1975 midwives (with a response 

rate of 52 per cent) and 28 ethnographic interviews with midwifery participants, the researchers 

found that junior midwives were more likely to feel unsupported by supervision than more 

senior colleagues.90 This concept of lack of support was also reported in McDaid and Stewart- 

Mooreôs (2006) research.91 In McDaid and Stewart- Mooreôs (2006) study, midwives were 

asked about their views and opinions of the role of statutory supervision of midwifery in 

Northern Ireland.92 In this research, participants spoke about an inequitable relationship that 

existed between the supervisor and supervisee such that all of the participants were ógrateful or 

thankful they did not need supervisionô, as it was perceived primarily as a mechanism for 

addressing problems.93 Overall this lack of confirmation in the empirical literature that 

                                                           
87 ibid. 
88 Stapleton H., Kirkham M., Supervision of Midwives in England 1996-1997 in Kirkham M., ed. Developments in the 
Supervision of Midwives (Books for Midwives Press; Oxford, 2000): 61-92. 
89 Williams E.M.J, Clinicians views of supervision in Kirkham M., eds. Supervision of Midwives (Books for Midwives 
press; Oxford, 1996):142-162. 
90 Ball L., Curtis P., Kirkham M., Why do Midwives Leave? (Royal College of Midwives (RCM) and the Department 
of Trade and Industry Partnership Fund, 2002). 
91 McDaid C., Stewart-Moore J., Supervision: how can the gap be bridged? Midwives: The official Journal of the 

Royal College of Midwives 9(5) (2006):180-183. 
92 ibid. 
93 ibid. 
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statutory supervision facilitates the protection of the public is challenging given that concerns 

about the provision of maternity care persist, 94 and claims of negligence and litigation continue 

to increase.95   

There is a rich and evolving literature which examines the regulation of health care. However 

the research tends to be dominated by studies conducted at institutional level. Those studies 

that consider the individual healthcare professional instead of the institution tend to focus on 

the medical profession and the experience of doctors. Much of the existing literature is focused 

on the US experience, where regulatory frameworks and practice experiences are very 

different. Further given the pace of reform and change within health service regulation, much 

of the existing literature, particularly in relation to statutory supervision of midwifery, predates 

the current NMC Midwives Rules and Standards.96 This review of the literature has 

demonstrated that there is a lack of high quality empirical research which examines midwivesô 

perceptions of the regulatory framework and addresses the research question posed in this 

study.  

1.4. Methodology  

The current study was designed to offer a socio-legal exploration of midwifery governance 

frameworks, which might seek to fill some of the gaps in the existing literature, as identified 

above. 97 Ewick and Silbey suggest that socio-legal studies may be defined as the exploration 

of the function of law in shared societal situations in an attempt to understand the influence 

                                                           
94 Knight et al n11 above. 
95 National Health Service Litigation Authority (NHSLA) NHSLA Risk Management Standards 2013-2014 (NHSLA; 
London, 2013a). 
96 NMC n78 above. 
97Fitzpatrick P., Being Social in Socio-Legal Studies Journal of Law and Society 22(1) (March 1995): 105-112; 
Cotterrell R., Why Must Legal Ideas be Interpreted Sociologically Journal of Law and Society 25(2) (June 1998): 
171-192. 
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that each has on the other,98 in this instance the impact that regulation has on facilitating safe 

midwifery care in practice. This study was initiated as a result of my interest in how midwives 

perceive governance, its impact on their practice and the relationship between the pregnant 

woman and the midwife. By employing a strategy which examines the ólived experienceô of 

the subjects, their understanding of regulation and its influence on the midwivesô role may be 

described and analysed.99 Importantly for the current study, in so doing the midwifeôs actions 

may be understood from the individualôs own perspective.100 The resulting data can then be 

utilised to determine whether, in the view of the participants, the regulatory framework 

supports or undermines the statutory aim of protecting the public. As acknowledged above, the 

study cannot hope to provide a definitive answer to the question of whether the regulatory 

framework has operated to facilitate safe care.  It can, however, hope to offer new insights by 

giving voice to one significant group of actors, namely midwives, whose perspectives are not 

well represented in the existing literature. 

The chapter will now explain the methodological techniques that have been employed to obtain 

and analyse the empirical data in this thesis with regards to the midwivesô perceptions and 

experiences of governance and regulation in the clinical setting today. The study draws on both 

quantitative data gathered in a survey and qualitative data from semi-structured interviews. The 

following section will review the ethical issues which were identified and addressed prior to 

undertaking the empirical research (1.4.1), it will then examine the research strategies used to 

collect the data (1.4.2 and 1.4.3 ), and the methods that have been drawn upon to analyse the 

data (1.4.4). 

                                                           
98 9ǿƛŎƪ tΦΣ {ƛƭōŜȅ {Φ{ΦΣ ¢ƘŜ {ƻŎƛŀƭ /ƻƴǎǘǊǳŎǘƛƻƴ ƻŦ [ŜƎŀƭƛǘȅ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ The Common Place of Law: stories 
from everyday life (University of Chicago Press; London, 1998):33-53. 
99 van Manen M., Researching lived experience: Human science for an action sensitive pedagogy (State University 

of New York Press; Albany, 1990). 
100 Bogdan R., Taylor S.J., Introduction to Qualitative Research Methods: A Phenomenological Approach to Social 
Sciences (Wiley; New York, 1975):13-14. 
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1.4.1 Ethical Considerations 

As this study involved interviews with human subjects, it was a requirement that ethical 

approval for the study was obtained from the Higher Education Institution supporting the 

research study and the local NHS Trusts from where most of the participants would be drawn, 

prior to the commencement of the study.101 This is in accordance with the guidance in the 

Department of Health (2011) Governance Arrangements for Research Ethics Committees 

document, which recommends that research that involves NHS staff who are recruited as a 

consequence of their professional role does not necessitate NHS REC (Research Ethics 

Committee) review, but does however require authorisation from the relevant local NHS Trust 

Research and Development (R and D) offices.102  

The ethical guidelines produced by these organisations, which were consulted as a result of the 

ethical review process, emphasise the importance of consent and beneficence as well as 

confidentiality.103 Recognition of and commitment to these principles is considered an essential 

part of the research process when conducting research that involves people.104 Within this 

process, strategies were therefore devised to address concerns related to consent, risk and 

confidentiality. 

                                                           
101Ethical approval for this study was sought from University of Kent Law School the Research Ethics Advisory 
Group; East Kent Hospitals University NHS Foundation Trust Research and Development Department; Maidstone 
and Tunbridge Wells NHS Trust Research and Development Department. 
102 Department of Health (DH) Governance Arrangements for Research Ethics Committees (GAfREC) (DH; Leeds, 
May 2011a). 
103University of Kent (UOK) Code of Ethical Practice in Research (UOK; Canterbury, 2009); Socio Legal Studies 

!ǎǎƻŎƛŀǘƛƻƴΩǎ Statement of Principles of Ethical Research Practice (January 2009) 
http://www.slsa.ac.uk/images/slsadownloads/ethicalstatement/slsa%20ethics%20statement%20_final_%5B1
%5D.pdf (accessed 29/01/12). 
104 World Medical Assembly (WMA) World Medical Association Declaration of Helsinki Ethical Principles for 
Medical Research Involving Human Subjects (WMA; Edinburgh, October 2000).   

http://www.kent.ac.uk/nslsa/content/view/247/244/
http://www.slsa.ac.uk/images/slsadownloads/ethicalstatement/slsa%20ethics%20statement%20_final_%5B1%5D.pdf
http://www.slsa.ac.uk/images/slsadownloads/ethicalstatement/slsa%20ethics%20statement%20_final_%5B1%5D.pdf
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1.4.1.2 Consent and the Risk of Harm 

Before commencing the survey,105 the participants were provided with an introductory letter 

which outlined the nature and purpose of the research, and the demands it would place on them 

if they agreed to take part in the study. Following consideration of the information they could 

then choose to consent to participate in the research.106 It was assumed that by completing the 

survey that participants had given their consent.  

An information sheet (see appendix one), was provided to participants before the semi 

structured interviews were conducted. This gave the participant the opportunity to have any 

queries clarified so that informed, written consent could be obtained prior to commencing the 

interviews (see appendix two for a copy of the consent form). Furthermore, they were made 

aware that they could withdraw from the research at any time should they choose, although no 

participant chose to do so. Voluntary, informed consent to participate in research in this manner 

endorses the subjectôs right to self-determination and reinforces the respect for that person by 

the researcher. 107 As such it was considered pivotal to the empirical research activity. 

The midwives who took part in the research study, either in the survey or the semi-structured 

interviews, were not expected to be exposed to physical risks or harm as a result of participating 

in the study as they would not be subjected to procedures or treatments. However, within the 

research process it is also essential to facilitate the reduction of psychological harm to 

participants.108 Therefore prior to the interview being carried out it was determined that in the 

event that participants became distressed or embarrassed during the interview, for example in 

relation to incidents in practice where care provision had been poor or where there had been a 

                                                           
105 In this chapter the term survey will be applied to both the online survey and the paper questionnaire methods 
that were used to collect data for the quantitative arm of the research. 
106 Tangwa G.B., Ethical principles in health research and review process Acta Tropica 1125(2009):52-57. 
107 Polit D.E., Hungler B.P., Essentials of Nursing Research: Methods, Appraisal and Utilization 3rd ed. (Lippincott; 
Philadelphia, 1993); Knudson P.L., Ethical Principles in Human Subject Research Archives of Medical Research 
32(2001):473-474. 
108 Polit and Hungler ibid at 74. 
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poor outcome, that the interview would be suspended whilst the researcher offered assistance 

and alternative avenues of support for the participant. In this way it was hoped that the welfare 

and safety of participants would be maintained.109 This strategy was considered an important 

element of the study as in doing so the research would not unduly impact on the participant.110 

In the event the participants did not experience any psychological difficulties throughout the 

interview process and as such the strategy was not implemented or required.   

Equally, in the discussions that took place prior to commencing the interviews, the participants 

were made aware that if information about perceived poor practice or poor outcomes was 

disclosed during the interview, that the interviewee would be informed of the need to divulge 

this information to the participantôs supervisor of midwives or midwifery manager so that the 

identified issues could be investigated in more detail. Although this might present a conflict of 

interest for me as the researcher,111 as a registrant midwife and healthcare professional I have 

a duty of care to pregnant women and as such must reveal such material to ensure safe practice 

is maintained.112 Within this empirical research the information that was provided by the 

participants did not identify unsafe practice, and so again there was no need to invoke this 

procedure.  

1.4.1.3 Confidentiality, Anonymity and Data Protection 

Participants within research studies have the right to privacy and it is therefore the 

responsibility of the researcher to ensure that the research is as discreet as is possible.113 As 

such within the consent process, study participants were informed that confidentiality, 

anonymity and data protection would be assured. This was believed to be particularly important 

                                                           
109 Roberts C., Ethical Guidelines (Social Research Association; London, 2003).  
110 Bryman A., Social Research Methods 4th ed. (Oxford University Press; Oxford, 2012):129-155. 
111 Roberts n109 above. 
112Nursing and Midwifery Council (NMC) Raising concerns: Guidance for nurses and midwives (NMC; London, 
2013a). 
113 Polit and Hungler n107 above.  
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as the participants were drawn from a specific setting in the South East of England, a relatively 

narrow geographical area, which might make re-identification more likely.114 The online 

survey, which was constructed using a secure server and which encrypted responses, did not 

contain any names of participants or any other identifying information.115 The invitation email 

which was sent to participants inviting them to complete the online survey was accessed by a 

separate link contained in the email. The researcher did not have access to online survey 

participantsô responses through this email which facilitated anonymity and confidentiality of 

the respondents, as anonymity is secured when the researcher is unable to connect a subject 

with the data that the subject has provided.116 The participants who wished to access a paper 

questionnaire or summary of the results or participate in the interviews were invited to provide 

email contact details. These details were not linked to the survey responses which enabled 

anonymity to be maintained. The data produced was kept in a secure place during the study, 

which only the researcher could access. All data will be destroyed two years after the 

completion of the doctoral study.117 

For the face to face semi-structured interviews, participant contact information has been kept 

separately from the transcripts from the interviews so that participants could not be 

identified.118 All information derived from this process, including information about individual 

service users, was anonymised to help to maintain confidentiality.119 This was continued 

throughout the analysis of data and in the presentation of results in this thesis through the use 

of pseudonyms when direct quotes from participants are employed.   

                                                           
114Flick U., Introducing Research Methodology: A Beginners Guide to Doing a Research Project (Sage; London, 
2011).  
115 Data Protection Act 1998. 
116 Polit and Hungler n107 above.  
117 n 115 above. 
118 Wiles R., Crow G., Heath S., Charles V., The Management of Confidentiality and Anonymity in Social Research 
International Journal of Social Research Methodology 11(5) (2008):417-428. 
119 IŜƴƴƛƴƪ aΦΣ IǳǘǘŜǊ LΦΣ .ŀƛƭŜȅ !ΦΣ 9ǘƘƛŎŀƭ LǎǎǳŜǎ ƛƴ vǳŀƭƛǘŀǘƛǾŜ ǊŜǎŜŀǊŎƘ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Qualitative Research 
Methods (Sage; London, 2011):61-79. 
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1.4.2 Sampling  

The process of selecting participants for an empirical research study is referred to as 

sampling.120 The choice of the sample should be related to the research question in the context 

of the nature and objective of the investigation. In this study the participants were purposively 

selected for their knowledge and experience of the regulation and governance of midwifery. 121 

An important element of the sampling process in this study, was that it should be representative 

of a wide range of categories of qualified midwives working within the locale.122  

As a practising midwife myself, working within the South East of England, this position helped 

me to gain access to the community of midwives who also practice in this area. I am currently 

a Senior Midwifery Lecturer with a local Higher Education Institute and as part of that role I 

support students and midwives in an educational capacity, in the clinical setting in a local NHS 

Trust. Additionally, I have in the past been employed as a clinical midwife in another NHS 

Trust in Kent and remain in contact with a number of the midwives who work in the Trust. 

Whilst I am a member of the local midwifery population, I am not currently (and was not at 

the time of interview) in a position of authority over the participants.  As such, there was no 

potential problem of undue influence or that their responses would be biased as a result of our 

relationship.   

Drawing on the professional contacts established through this position within the local 

midwifery community, I was able to approach the Heads of Midwifery (one of whom agreed 

                                                           
120 tƛǘƴŜȅ ²Φ!ΦΣ tŀǊƪŜǊ WΦΣ /ƻƴŘǳŎǘƛƴƎ ŀ vǳŀƭƛǘŀǘƛǾŜ wŜǎŜŀǊŎƘ {ǘǳŘȅ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Qualitative Research in Physical 
Activity and the Health Professions (Human Kinetics; Northern Illinois University, 2009): 29-40.  
121 Cleary M., Horsfall J., Hayter M., Data Collection and Sampling in qualitative research: does size matter? 
Journal of Advanced Nursing 70(3)(2014):473-475; Denzin N., Lincoln Y., Handbook of Qualitative Research 2nd 
ed. (Sage; London, 2000); Collingridge D.S., Grant E.E., The quality of qualitative research American Journal of 
Medical Quality 23(5)(2008):389-395; Paton M.Q., Qualitative Evaluation and Research Methods 2nd ed. (Sage; 
London, 1990). 
122 Bryman n110 above: 415-429: Bryman refers to this type of sampling as criterion sampling where sampling 
takes place across all units (or individuals) that meet the criteria. 
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to participate in the study) to gain their approval for conducting this research study. The impact 

of this commonality within this group of midwives, was that I was accepted and trusted by the 

managers,123 who gave their permission for me to approach the midwives working within their 

NHS Trust. Once ethical approval was granted from the Research and Development (R and D) 

departments at the NHS Trusts where the midwives were employed, these midwifery managers 

gave me access to the database of email addresses for midwives working in these two Trusts. 

Following which I was able to send emails to a large number of midwives.  

Interestingly, although the midwifery managers initially advised me that the midwives might 

be unresponsive to the request to participate in the survey and the semi-structured interviews, 

when I sent the email invitations to participants inviting them to complete the questionnaire, 

the response from the midwives appeared to demonstrate that the midwifery managersô fears 

were unfounded. Upon hearing of the study, midwives willingly completed the survey and 

volunteered to participate in the interviews. As a result of my position within the local 

midwifery population, there may have been an assumption amongst participants that I would 

have been likely to share their midwifery interests, commitment and values, which might have 

generated a desire to become involved in the research.124  

Consequently, I achieved a 70% (n 132) response rate to the survey and conducted 20 semi-

structured interviews. Throughout the entire process of the study, midwives were genuinely 

interested and supportive of my research, and would often take the time to discuss the concept 

of midwifery governance and the impact that it has on their ability to provide safe care to 

                                                           
123 Dwyer S.D, Buckle J.L., The Space Between: On Being and Insider-Outsider in Qualitative Research 
International Journal of Qualitative Methods 8(1)(2009):54-63 
124 ibid at 58 
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pregnant women. As such my position within this community assisted with the collection of 

data for my study.125 

In this study, I was able to gather a range of diverse types of experience of regulation,126 where 

differences in the sample included: length of time the participant had been qualified, whether 

or not they were a supervisors of midwives, whether they worked either as an independent 

midwife or within the NHS, and whether or not they had any experience of developmental or 

supervised practice within the statutory supervision of midwives framework. For those 

midwives working within the NHS, the criteria also incorporated the different pay scales (from 

band five to band eight) which represented midwives with a range of experience from the most 

junior (band five) to the more senior in positions of management (band eight). In ensuring such 

a broad sample, it was anticipated that the findings might then be more relevant and applicable 

to the wider population of qualified midwifery registrants working in the UK.127  

The survey was distributed to a small sample of 192 of the 40,000 midwifery registrants 

working in the UK,128  in the NHS or as independent midwives in the South East of England 

between May 2012 and March 2013. In order to achieve a high response rate the topic needed 

to be interesting or relevant to the participants.129 In this study a response rate of 70 per cent 

(n 132), appears to indicate that the topic was important and one that participants had opinions 

and views on that they wished to share with the researcher who was also a midwife. Further 

the high response rate for the small sample size was considered to be more useful to the 

integrity of the study than a larger sample that might generate a lower response rate, within the 

time frame given for the research.130 Additionally, the respondents who completed the survey 

                                                           
125 ibid 
126 Sandelowski M., Focus on Qualitative methods: sample size in qualitative research Research in Nursing and 
Health 18(1995): 179-183. 
127 Silverman D., Doing Qualitative Research 2nd ed. (Sage; London, 2008). 
128 NMC n 24 above. 
129 Bryman n110 above: 653-682. 
130 Evans S.J.W., Good Surveys guide British Medical Journal 302(1991):302-3. 
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had a range of experience across the midwifery spectrum which may be seen to support this 

claim.  

The on-line survey was administered via a web address which was sent to the participantôs 

email address. The email contact addresses were accessed via the local Kent Primary Care 

Trusts. The independent midwivesô email contact details were obtained via online information 

from the Independent Midwivesô Association. An invitation email was sent to the potential 

participants that contained information about the research and a link to the online survey.  The 

invitation email provided the participants with the opportunity to contact me via email if they 

wished to take part in a follow up semi-structured interview.  

When conducting an online survey bias may occur as a result of non-response from individuals 

and there is some evidence to suggest that online surveys often generate low response rate.131  

In the current study in order to achieve as high a response rate as possible,132 the participants 

were offered within the introductory email, the opportunity to complete a paper version of the 

online survey questions. This was undertaken, as paper questionnaires are generally considered 

to have higher response rates than online surveys.133 This was confirmed in the study as 88 

paper questionnaires were requested and returned whilst 46 participants completed the online 

survey. Within the literature when research of this nature is undertaken a response rate of 60 

per cent or more is considered the minimum necessary to ensure that the sample is 

representative of the population and large enough to produce robust results.134 As such the 

                                                           
131 Sheehan K., Email Survey Response Rates: A Review Journal of Computer Mediated Communication 6(2) 
(January 2001) http://onlinelibrary.wiley.com/doi/10.1111/j.1083-6101.2001.tb00117.x/full (accessed 
27/12/14). 
132 Evans n130 above. 
133 Nulty D.D., The adequacy of response rates to online and paper surveys: what can be done? Assessment and 
Evaluation in Higher Education 33(3) (June 2008):301-314. 
134 Rubin A., Babbie E., Essential Research Methods for Social Work 2nd ed. (CENGAGE Learning; Belmont C.A., 
2010); Herold J.M., Virgil Peavy J., Surveys and Sampling in Gregg M.B., Field Epistemology (Oxford University 
Press; Oxford, 2002): 196-216; Fincham J.E., Response Rates and Responsiveness for Surveys, Standards and the 
Journal American Journal of Pharmacological Education 72(2) (15 April 2008):43. 

http://onlinelibrary.wiley.com/doi/10.1111/j.1083-6101.2001.tb00117.x/full
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response rate for this study exceeded the minimum standard and there is therefore some 

grounds for believing that the sample is broadly representative of midwives practising in the 

South East of England.   

The study attempted to recruit participants who were representative of the broader population 

of midwives in the UK. The demographic of participants who completed the survey was as 

follows; 95 per cent of respondents (n 127) were employed within the public sector whilst the 

remaining five per cent of midwives (n 7) were either working currently in independent 

practice or had recently been engaged as independent midwives. Whilst these figures are 

disproportionate to actual numbers of midwives working in the public sector compared with 

those working as independent practitioners where it is estimated that only 0.4 per cent of 

midwives are employed independently in the UK,135 within this study the over representation 

of IMs was a deliberate and important strategy as these practitioners were likely to offer a 

different perspective of governance and regulation.  99 per cent of the participants (n 133) were 

females who had gained their midwifery qualification within the United Kingdom, compared 

to 99.6 per cent of women in the national figures for midwifery.136  

The sample also contained a broad level of experience: 37 per cent of participants (n 50) had 

been in practice for five or less years; 12 per cent of participants (n 16) had been in practice 

between six to ten years; 28 per cent of midwives (n 37) had been in practice between eleven 

and twenty years; whilst 23 per cent (n 31) had had more than twenty yearsô experience as a 

registered midwife. Within the sample, those participants who were employed in the NHS also 

held a variety of positions: 12 per cent (n 15) of the participants were band five midwives, 67 

per cent (n 81) were band six midwives, 13 per cent (n 16) held a band seven role, and 8 per 

                                                           
135 Department of Health (DH) Independent Midwives: Insurance options outlined (DH; London, 6th March 2014). 
136 Nursing and Midwifery Council (NMC) Statistical Analysis of the Register 1 April 2007 to March 2008 (NMC; 
London, 2008b): in the most current data the number of men working as a midwife in the UK is 0.4%.  
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cent (n 10) were working as a band eight or above.137 These figures particularly those which 

relate to the pay banding framework correlate with workforce figures produced nationally.138  

The midwives who took part in the survey were all based in the South East of England, where 

the provision of maternity services includes midwives who provide care in both the acute and 

community settings.139 Within the sample 51 per cent (n 68) worked in the acute hospital 

environment, whilst 42 per cent (n 56) were practising in the community setting. These figures 

reflect the large geographical area over which care is provided in the South East Coast region, 

which includes both urban and rural locations. It is therefore recognised that the sample might 

not reflect the experiences of midwives in areas where provision of care is more predominately 

urban or rural in nature and whilst there is no apparent reason why these factors should have a 

significant impact on midwivesô views of regulation, this must remain a matter for future 

research. 

The face to face interviews began towards the end of the time allotted for the survey. Four pilot 

interviews were conducted drawing on contacts and associates known to the researcher.140 This 

permitted the testing of the interview schedule (appendix three for a copy of the interview 

schedule) to determine whether it was fit for purpose. As a result some of the questions were 

refined. For example in the pilot interviews, midwives were asked to consider perceptions of 

                                                           
137National Health Service (NHS) Agenda for Change (AfC): Pay Rates (NHS; London, 1st April 2014): the national 
pay system for the NHS known as Agenda for Change (AfC) applies to all directly employed staff except doctors 
and the most senior managers.  In the NHS pay scales or bands are employed to denote seniority of positions, 
band 5 positions are usually allocated to midwives who are newly qualified; band 6 to those who hold some 
responsibility within their role; band 7 roles are normally given to midwives with some managerial responsibility 
including for example managing the labour ward or as a community team leader, whilst band 8 midwives are 
usually those in management positions such as risk manager or matrons.   
138 National Audit Office (NAO) Maternity Service in England (Department of Health (DH); London, 8th November 
2013); Midwifery 2020 Programme Midwifery 2020 Workforce and Workload Final Report (Workforce and 
Workload Workstream Group; Scotland, 31st March 2010).  
139 East Kent Hospital University NHS Foundation Trust (EKHT) Pregnancy and Childbirth: Maternity Services in 
East Kent http://www.ekhuft.nhs.uk/patients-and-visitors/services/a-z-of-services/pregnancy-and-childbirth/  
(accessed 29/12/2014).  
140 YǾŀƭŜ {ΦΣ .ǊƛƴƪƳŀƴƴ {ΦΣ /ƻƴŘǳŎǘƛƴƎ ŀƴ LƴǘŜǊǾƛŜǿ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Interviews: Learning the Craft of Qualitative 
Research Interviewing 2nd ed. (Sage; London, 2009): 123-141. 

http://www.nhscareers.nhs.uk/working-in-the-nhs/pay-and-benefits/agenda-for-change-pay-rates/
http://www.ekhuft.nhs.uk/patients-and-visitors/services/a-z-of-services/pregnancy-and-childbirth/
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statutory supervision of midwifery in general terms. However this was later amended to include 

specific comparative questions about whether the nursing profession (which is not regulated in 

the same way), should also have this form of statutory regulation. This enabled an exploration 

of what the advantages and disadvantages to the nursing profession might be if this were to be 

implemented, and permitted a more nuanced understanding of the influence of statutory 

supervision for midwives. The revised interview schedule was then adopted in subsequent 

interviews.  

Following the interview, the participants were asked to recommend other participants who met 

the study criteria. This method of recruitment is referred to as snowball or chain sampling as 

the number of participants in the study is increased as each new person is recruited to the 

study.141 The advantage of this type of sampling is that recruitment to the study takes place 

through a familiar and reliable individual who can outline the process to potential participants 

and increase participation as a result.142  

Nevertheless it is acknowledged that snowball sampling may not enable a representative 

sample of the midwifery population.143 As such, in an attempt to ensure that the sample 

reflected the wider population of midwives working in the UK with a range of experience, after 

ten interviews had been conducted, the sample was reviewed. As a result of this process it was 

identified that there was a need to recruit more midwives who had been qualified less than ten 

years and who worked in the NHS. Recruitment was enhanced by participation in the survey, 

with one volunteer being gained from the online survey, and three from the paper questionnaire. 

These midwives had differing levels of experience but included registrants who had less than 

ten yearsô experience post qualification. In this way the specific criteria for the study amongst 

                                                           
141 Hennink, Hutter, Bailey, n119 above: 169-200. 
142 ibid. 
143 Bryman n110 above: 183-207. 
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midwifery registrants who had a diverse experience of regulation and governance in practice 

could be maximised.  

This sample size should be sufficient to offer important insights into at least some of the 

perceptions and experiences of regulation for this group of healthcare professionals who are 

currently under-studied in the literature. Further, midwifery regulation has undergone and 

continues to experience significant change,144 and as such this study is limited in so far as it 

represents the views and opinions of a particular cohort of midwives at a particular point in 

time. It is hoped that further studies may emerge to confirm or refute these findings.145  

The sample of midwives (n 20) who participated in the semi-structured interviews were as 

follows: all participants (n 20) were female who had gained their midwifery qualification 

within the United Kingdom. 85 per cent (n 17) of the sample were employed within the public 

sector whilst 15 per cent (n 3) were currently or had recently been engaged as an independent 

practitioner. Again, whilst higher than the national average, this was felt to be useful, as this 

cohort was likely to contribute different experiences. The sample of participants in the semi-

structured interviews therefore consisted of: 40 per cent (n 8) who had practised as a midwife 

between nought to ten years, 30 per cent (n6) who had been in practice between eleven to 

twenty years, whilst a further 30 per cent (n 6) who had been a registered midwife for more 

than twenty years. Figure one below is a diagrammatic representation of participants who took 

part in the survey and the semi-structured interviews in terms of their years of experience. 

 

                                                           
144 Department of Health (DH) Government Response to the NHS Future Forum Report (The Stationary Office; 
London, June 2011b); Parliamentary and Health Service Ombudsman (PHSO) Midwifery supervision and 
regulation: recommendations for change (The Stationary Office; London, December 2013). 
145 Silverman n127 above at 213. 
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Fig 1. 

For those midwives working in the NHS the sample (n 14) was broadly representative across 

the NHS pay banding structure.146 The exception to this was band five midwives, who were 

not included in the semi-structured interviews. Within the NHS, band five is the entry level pay 

band which is normally awarded to newly qualified midwives.147 Therefore whilst it is 

acknowledged that band five midwives would have some experience of governance, it was 

decided that they would not have the necessary depth of experience to be able to participate in 

the interviews with confidence. The sample consisted of the following: 57 per cent (n 8) were 

employed as band six midwives, 29 per cent (n 4) held a band seven post and a further 14 per 

cent (n 2) were employed as band eight midwives. As with the survey, there was an equal 

representation of midwives in the NHS who were practising in either the acute hospital setting 

(51 per cent, n 11), or the community environment (49 per cent, n 9). Within the sample, 20 

per cent (n 4) were supervisors of midwives, this is somewhat higher than the Nursing and 

                                                           
146 n137 above: band 6 positions are usually given to midwives who have ben qualified at least one year and who 
have completed additional competencies which are identified by the local NHS Trusts employer. 
147 n137 above. 
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Midwifery Council (NMC) estimates.148 However it was felt that participants with direct 

experience of the statutory supervision of midwifery framework might offer some valuable 

insights when compared to midwives who were not supervisors of midwives. Moreover, it was 

believed that the inclusion of four supervisors of midwives, although recognised as a small 

sample, would help to produce a more balanced view of the opinions of this specific group. 

The collection of data can be discontinued when saturation or redundancy is reached. 

Redundancy may be described as the point at which after carrying out numerous interviews 

concepts reoccur several times, and the interview process appears to produce no new additional 

ideas or themes.149 Saturation is defined as being reached when all the research questions have 

been comprehensively examined and no additional concepts or themes appear in later 

interviews.150 Saturation was reached in this study after a total of twenty midwives, who met 

the criteria, took part in the semi-structured interviews. This was in accordance with the initial 

estimate which was identified at the start of the research study. At the saturation point, the data 

was extensively examined and it was determined that themes were being repeated without 

generating any new additional concepts.  

1.4.3 The Research Strategies 

A mixed methods approach was employed for data analysis, combining both qualitative and 

quantitative research techniques.151 This approach is useful when, as in the current study, the 

research question requires a realistic and contextual understanding of the participantôs opinions 

                                                           
148 Nursing and Midwifery Council (NMC) Supervision, Support and Safety: report of the quality assurance of local 
supervising authorities 2012-2013 (NMC; London, 2013b): this report identifies that in the South East Coast 
region there are approximately 180 supervisors of midwives to 2600 practising midwives which equates to 
1:14.The NMC recommended ratio of supervisors of midwives to midwives is 1:15. 
149 Cleary and Horsfall n121 above. 
150 Trotter R.T., Qualitative research sample design and sample size: resolving and unresolved issues and 
inferential imperatives Preventive Medicine 55(5) (2012): 398-400 at 399. 
151 Bryman n110 above: 627-652. 
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and views.152 The uniting of multiple research strategies in this manner is defined as 

triangulation, whereby the researcher seeks to merge the data at a point where an authentic 

depiction of reality may be obtained.153  Equally qualitative and quantitative research methods 

when combined may provide rigour to the assessment and meaning of the constructs under 

consideration which enables the researcher to draw upon the strengths of each research 

methodology.154 The following section will now examine the quantitative (1.4.3.1) and 

qualitative (1.4.3.2) research methods that were used to gather data for this study. 

1.4.3.1 Quantitative Research Methods 

Quantitative research may be defined as the collection of numeric data.155 It may also be 

described as a goal orientated technique where the intention is to achieve unbiased results 

through the broad standardisation of the process wherever possible.156 As noted above, 

quantitative methods were employed in the form of a survey which I designed (see appendix 

four).157 The survey contained three sections: the first set of questions related to individual 

participant data, the second group dealt with midwifery legislation and the third with clinical 

guidelines. Some questions had a number of predefined answers where participants were 

required to choose one response. Other questions permitted the participant the opportunity to 

choose more than one response. Additionally some questions had a free form section which 

enabled the participant the opportunity to provide qualitative responses. The questions were 

tested initially by distributing the questionnaire to a small sample of midwives prior to it being 

                                                           
152 Johnson, R. B., Onwuegbuzie, A. J., & Turner, L. A. (2007). Toward a definition of mixed methods 
research. Journal of Mixed Methods Research, 1(2), 112-133. 
153 Polit and Hungler n106 above at 448. 
154 Bryman A., Integrating quantitative and qualitative research: How is it done? Qualitative Research, 6(1) 
(February 2006): 97-113. 
155 Polit and Hungler n107 above at 444. 
156 Flick n114 above. 
157 McCabe S.E., Comparison of Mail and Web Surveys in Collecting Illicit Drug Use Data: A Randomised 
Experiment Journal of Drug Education 34(2004):61-73: McCabe suggests that there is limited evidence to suggest 
that the mode of administering web based or paper questionnaires has any significant impact on the findings. 
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made available to the participants in the study, in order to ensure that the questions were 

focused appropriately in relation to the research question.158 As a result, some minor 

adjustments were made.   

The survey permitted me access to a larger number of participants than would have been 

attainable through the employment of the qualitative semi-structured interview process alone. 

This enabled the identification of themes that could be explored in more detail in the qualitative 

section of the empirical research. It also permitted some confidence that the views solicited in 

the semi-structured interviews were broadly representative (or not) of a larger sample. 

Therefore although it is recognised that the total number of participants involved in this study 

is relatively small (n 132 in the quantitative research arm and n 20 in the qualitative research 

arm) it is envisaged that the findings of the study may offer a more complete picture of the 

participants views of regulation and governance as a result of combining together both 

quantitative and qualitative research methods.159  

1.4.3.2 Qualitative Research Methods 

Qualitative research has as its focus the collection of statements and comments which are 

analysed to make sense of the participantôs experience of that phenomenon.160 It includes 

techniques for carrying out investigations into how humans encounter, perceive, comprehend 

and construct the world around them.161  It may be understood to be an interaction between 

existing knowledge and empirical data in a manner similar to solving a cross-word puzzle, 

whereby the letters provided by answers to solved clues (existing knowledge) are employed to 

                                                           
158 Polit and Hungler n107 above at 40. 
159 Bryman n110 above: 627-652. 
160 Bryman A., The end of the paradigm wars in Alasuutari P., Bickman L., Brannen J., eds. The Sage Handbook 
of Social Research Methods (Sage; London, 2008): 366. 
161 IŀƳƳŜǊǎƭŜȅ aΦΣ 5ŜŦƛƴƛƴƎ vǳŀƭƛǘŀǘƛǾŜ wŜǎŜŀǊŎƘ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ What is Qualitative Research? (Bloomsbury; 
London, 2013): 1-20; Sandelowski M., Qualitative Research in Lewis-Beck M., Bryman A., Liao T., eds. The Sage 
Encyclopaedia of Social Science Research Methods (Sage; Thousand Oaks CA, 2004) at 893.  
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help provide part of the answer to the current clue or problem (empirical data).162 Earlier in this 

chapter it was identified that there was limited empirical data in the literature in relation to 

midwivesô experiences and perceptions of regulation and governance, which provided the 

foundation for the current study. Qualitative research methods were therefore employed with 

the purpose of producing in-depth images of governance and regulation in action, through the 

collection of deep, probing data which concentrates on the phenomenon being studied.163   

Within this study, data was collected through the use of semi-structured interviews. Another 

method of assembling qualitative data that of focus group interviews,164 was considered but 

discounted. Whilst I recognise that the focus group interviews might have produced data on 

the topic from a groups of midwives in an unstructured format, I felt that there were 

disadvantages to this type of methodology. These included: not being able to exert the same 

level of control over the group as I would in an individual interview; that the focus group might 

be difficult to organise with diverse individuals working at different times; there might be a 

tendency for one or two participants to speak at the same time which might create problems 

when transcribing the interviews; and likewise there may be participants who might be more 

vocal than others which would limit the opportunity for some midwives to voice their views 

and opinions within the group.165 Following a consideration of the different methods of data 

collection, I decided that conducting semi-structured interviews with individual participants 

would be the most appropriate method for this study as it would permit the individual midwives 

the space and opportunity to explore in detail their views on regulation and governance. This 

might potentially produce rich data that could then be analysed in the context of the research 

question.        

                                                           
162 Haack S., Evidence and Inquiry: towards a reconstruction of epistemology 2nd ed. (Prometheus Press; New 
York, 2009).  
163 Polit and Hungler n107 above. 
164 Polit and Hungler n107 above. 
165 Polit and Hungler n107 above. 
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Before commencing the interviews, I devised a schedule which consisted of broad questions 

which allowed the participant to fully explore an issue from a variety of different positions, 

whilst also allowing me the opportunity to ask further questions in response to significant 

answers given by the participant.166 The interviews were conducted in a quiet, secluded 

environment which was familiar to the participants, either in their place of work or in the 

participantôs own home, as this facilitated relaxed, focused discussions which were free from 

interruptions. The interviews were typically between forty to ninety minutes in duration and 

were recorded and transcribed with the permission of the participant.  In doing so detailed data 

could be gathered which would enable a nuanced understanding of how the participants 

perceive regulation and whether in their opinion it facilitates safe care to pregnant women.  

1.4.4 Data Analysis 

The analysis of the data was commenced soon after the survey and semi-structured interviews 

were completed.167 In the survey, as a result of the way that the questions were structured, the 

data generated provided a broad picture of the participantsô experience and perceptions of 

governance and regulation. In comparison, the data from the semi-structured interviews 

enabled the development of this general depiction into a more in-depth appreciation of the 

midwivesô understanding and views of midwifery governance. This detailed picture was 

constructed from the examination of transcripts from the semi-structured interviews, which 

were coded prior to the analysis of the data. Coding of data is an essential element of the 

research process as it enables the researcher to reduce the volume of data to manageable levels 

which can then be examined in detail.168 

                                                           
166Kvale and Brinkman n140 above: 123-141; Bryman n110 above: 208-230. 
167 {ƛƭǾŜǊƳŀƴ 5ΦΣ /ǊŜŘƛōƭŜ vǳŀƭƛǘŀǘƛǾŜ wŜǎŜŀǊŎƘ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Interpreting Qualitative Research Data: Methods 
for Analysing Talk, Text and Interaction 2nd ed. (Sage; London, 2006): 219-257; Bryman n110 above: 564-589. 
168 Denzin and Lincoln n121 above. 
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 In the study, the data was analysed and grouped into themes which arose from the transcripts 

which appeared to be directly related to the focus of the research.169 As a result of this process, 

several key themes emerged which provide a substantive focus for the empirical chapters 

within this study. Thematic analysis may therefore be seen as progressing the analysis of data 

as it requires the researcher to reflect on the early codes which arose from the analysis of the 

transcripts with the aim of understanding the connections which linked them together.170  

It was important that the analysis should be founded on a critical scrutiny of the data and should 

attempt to avoid anecdotalism.171 The challenge when conducting qualitative research in terms 

of the data that is produced is that explanations and analysis may be based on a number of 

limited examples which might not be representative of the findings in general terms.172 With 

the aim of addressing this issue within the analysis chapters, where quotations are used that 

may be understood to be broadly representative of a significant number of participants, this is 

acknowledged in the text. When extracts have been employed which are characteristic of the 

minority of participants this is similarly recognised. Moreover in order to counter the problem 

of inconsistency still further, triangulation of the results was employed which allowed the 

findings to be mutually verified.173  

As a result of thematic analysis, the concepts that arose from the data included concerns with 

decision making, the impact of risk management and clinical governance, as well as the 

relationship between the midwife and woman, particularly in relation to woman centred care. 

These themes determined the way in which the empirical data is presented in the chapters that 

follow. The centrality of these themes reflects significant changes to the provision of midwifery 

                                                           
169 Bryman n110 above: 564-589. 
170 Braun V., Clarke V., Using Thematic Analysis in Psychology Qualitative Research in Psychology 3(2006): 77-
101. 
171 Silverman n167 above: 209-226.  
172 Silverman n127 above: 209-226 at 211. 
173 Bryman n110 above: 627-652. 
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care over the last three decades which are themselves reflective of important broader shifts in 

healthcare policy.  

1.5 Synopsis of the Thesis  

This final section of the chapter sets out the structure of the thesis to follow.  

In chapters two and three, the regulatory framework for the governance of midwifery in the 

UK will be set out in its wider context. As noted above, the changes to the regulation of 

midwifery can only be fully understood within the broader shifts in government policy. As 

such, these chapters have two essential tasks. First they will trace the evolution of midwifery 

regulation from its origins in the first Midwivesô Registration Act in 1902 through to the current 

multifaceted system of control and management of maternity care.  Second they will locate this 

evolving regulatory framework within the wider political reforms. Chapter two will explore the 

expansion of government policy and legislation in relation to healthcare regulation during the 

twentieth century, setting out the modifications that were imposed on the provision of health 

care during the Thatcher administration in the 1980s. The chapter will introduce and critically 

examine the tenets of neoliberalism and new public management (NPM) which were essential 

political ideology during the 1980s, and which continue to influence the current provision of 

maternity care. This discussion will demonstrate that within the maternity services towards the 

end of the 1980s and early 1990s there was a transformation in the patient ï professional 

relationship as a result of government policy and reform.174  

Chapter three will continue by examining the reforms of the NHS and maternity services 

introduced by the (New) Labour Government in the late 1990s and over the following decade. 

New Labourôs so called óthird wayô neoliberalism was the impetus for addressing the 

                                                           
174 Cumberledge J., Report of the Expert Maternity Group: Changing Childbirth (HMSO; London, 1993); Ham C., 
Alberti  A., The medical profession, the public, and the government British Medical Journal (BMJ) 324 (7341) 
(April 6th 2002):838-842. 
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deficiencies of the neoconservative focus of the Thatcher style of neoliberalism.175 This chapter 

will examine the regulatory arrangements which were implemented by the Blair administration 

including clinical governance and risk management strategies which attempted to reduce the 

risk of poor outcomes and claims of clinical negligence for pregnant women and patients 

accessing the NHS. This was to be achieved through the provision of standardised óone size 

fits allô guidelines and care packages.176 The discussion will thus both set out the regulations 

that provide the focus of the empirical data and locate them within a broader political context. 

As mentioned above the discussion of the regulatory framework will only consider reforms 

that predate the collection of data and as such will end in 2010.   

The next three chapters will present and analyse the empirical research data, and will focus on 

three key aspects of the current regulation of midwives.  

In chapter four, the concept of clinical governance will be considered. The discussion in this 

chapter will focus on: facilitating safe care in practice through the employment of clinical 

governance strategies; clinical guidelines, decision making and accountability, and clinical 

governance and its relationship with woman centred care.   

In chapter five, the midwivesô perceptions of the Nursing and Midwifery Council (NMC), the 

concepts of ensuring safe practice through regulation and the question of midwifery 

accountability will be explored. This discussion will include the midwivesô opinions of 

regulation, and their views of the NMC as a regulator.  

In chapter six, the data which related to statutory supervision of midwives will be analysed. 

The discussion in this chapter will explore statutory supervision in terms of safety in practice, 

                                                           
175 Arestis P., Sawyer M., Neoliberalism and the Third Way in Saad-Filho A., Johnston D., eds Neoliberalism: A 
Critical Reader (Pluto Press; London, 2005). 
176 Symon A., Risk and Choice in Maternity Care: An International perspective (Churchill Livingston; London, 
2006). 
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midwifery accountability and whether statutory supervision can facilitate the woman centred 

care policy.  

The final chapter (seven) of this study will draw together the themes from the empirical data 

and will discuss how the regulatory frameworks influence the practice of midwives and the 

relationships they have with pregnant women who seek their assistance.  This chapter will also 

include a brief consideration of some of the regulatory changes that have occurred since 2010. 

It will in addition consider how, in light of the concerns that were raised by participants, 

changes to current regulatory frameworks might better facilitate the protection of the public.  

1.6. Conclusion 

Since the first Midwives Registration Act in 1902, state control of childbirth and the midwifery 

profession has burgeoned. Current regulatory frameworks include: clinical governance and risk 

management strategies, professional regulation and statutory supervision of midwifery. 

However this regulation has often been implemented without the support of empirical 

evidence.177 This paucity of information is particularly marked in relation to the practice of 

midwives and, as such, it is unclear how effective these regulatory measures are in terms of 

óprotecting the publicô. Drawing on the views of midwife participants, this thesis will aim to 

make an original contribution to the question of whether the current regulatory frameworks 

support or undermine the provision of safe quality care to pregnant women in the UK. 

                                                           
177 Brennan n1 above. 
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2. Midwifery Governance in Context 1: (Dis) Locating the Place of the 

Midwife (1902-1997) 

 

2. 1 Introduction 

In the House of Commons debate on the Nurses, Midwives and Health Visitors Bill in 

November 1978, David Ennals (then Secretary of State for Health and Social Services) 

observed: 

ó[there are] many unique features of midwifery which differentiate that profession from 

nursingé[specific] clauses in the Bill [are] a recognition of the separate characteristics 

of midwifery and the need, in order to protect the public, to have adequate control over 

the way in which midwives operate.ô1  

 

This comment typifies the nature of the relationship that the midwifery profession has had with 

the state for more than one hundred years, wherein the distinctive role of the midwife in the 

provision of care in the maternity services is both acknowledged but constrained. Over the 

course of the twentieth century, successive governments have sought to regulate and control 

the practice of midwifery. 

This chapter will follow the evolution of midwifery from a time when the midwifeôs work was 

informal and unstructured, performed in the main by women outside of the lens of 

government,2 through a period of increased regulation,3 as state regulated welfare replaced 

traditional liberalism as the dominant political form.4 It describes regulations which were 

passed at the beginning of the twentieth century, which have continued to be a fundamental 

aspect of the governance of midwives in the United Kingdom,5 and discusses how successive 

                                                           
1 HC Deb vol. 958 col. 35. 13 November 1978. 
2 Nutall A., Midwifery, 1800-1920: The Journey to Registration in Borsay A., Hunter B., ed. Nursing and Midwifery 
in Britain since 1700 (Palgrave Macmillan; Basingstoke, 2012): 128-150. 
3 Winship J., The UKCC Perspective: The Statutory Basis for the Supervision of Midwives today in Kirkham M., 
eds. Supervision of Midwives (Books for Midwives Press; Cheshire, 1996): 38-57 at 40: Winship defines 
professional regulation as a method of formal authority which is required with the intention of establishing 
lawfulness and stability to professional matters. 
4 Midwives Act 1902 C.17 (England and Wales): this will be discussed in more detail below. 
5 ibid. 
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governments since that time have evaluated the processes associated with childbirth. These 

reviews have led to the implementation of a series of legislative frameworks which have 

attempted to direct and organize maternity care provision and the profession of midwifery. This 

chapter will trace the move away from self-regulation as the preferred model of regulation for 

health care professionals including midwives.6 Thus it will show how self-regulation was 

largely replaced by national welfare regulation following World War II, which in turn was 

displaced more recently by neoliberal regulation. This later model emphasises state governance 

of healthcare through the implementation of managerialism and the tenet of New Public 

Management (NPM).7   

In exploring the development, role and function of government policy and legislation 

associated with the governance of midwifery, the aim of the chapter is both to set out the 

regulation that was introduced over the course of the twentieth century (some of which is still 

currently in force) and also to locate it in its ideological context, permitting a more detailed and 

nuanced understanding of what was expected to be achieved by each wave of legislation and 

its continuing influence today. This will provide the context for understanding the key themes 

which emerge from the empirical data which are discussed in chapters four, five and six.   

The chapter commences by outlining the regulatory strategies that were devised and executed 

in relation to midwives following the enactment of the first statutory regulation of the medical 

profession in 1858 (2.2). The chapter proceeds with an examination of statutory supervision of 

midwifery, its purpose and function (2.3).  The focus of the chapter then moves to reflect on 

how the creation of the welfare state through state interventionists, informed by Keynesian 

economic theory, together with an emerging belief in science and expertise and national 

                                                           
6 Allsop J., Jones K., Protecting patients: international trends in medical governance in Kuhlmann E., Saks M., ed. 
Rethinking professional governance: international directions in health care (Policy Press; Bristol, 2008): 15-27. 
7 Peck J., Tickell A., Neoliberalizing Space Antipode 34(3) (16/12/2002):380-404; Rose N., Powers of Freedom 
(Cambridge University Press; Cambridge, 1999). 



Protecting the Public: The Current Regulation of Midwifery 

 

43 
 

programmes led to the foundation of the NHS. These developments will be explored in the 

context of the increasing role of the medical profession in the provision of maternity care and 

the impact that this has had on the nature and character of the work of midwives (2.4). 

Following this, the chapter will go on to consider the changes introduced as part of Margaret 

Thatcherôs neoliberal agenda which promoted a reduction in the authority of the health care 

professional in favour of the notion of new public management (NPM) and consumerism and 

choice in health care (2.5).  It will end with the advent of the concept of risk in health care 

(2.6). 

2.2 Health Care Professional Regulation: The Emergence of the Medical Model 

Julia Black defines regulation generally as: 

óthe sustained and focused attempt to alter the behaviour of others according to defined 

standards or purposes with the intention of producing a broadly identified outcome or 

outcomes, which may involve mechanisms of standard-setting, information-gathering 

and behaviour-modification.ô8 

 

Black also highlights that the term óregulationô has a variety of meanings which are dictated by 

what the behaviour is that needs to be regulated; who is performing the regulation, be they 

governments or state institutions; who is to be regulated, for example health care professionals, 

teachers, the family; and what form of regulation will be devised in order to regulate the 

behaviour for example rules, monitoring, sanctions or information provision.9  

In the UK the regulation of health care and the health care professions has been important since 

at least the 1850s as different strategies have been employed as part of government policy, in 

order to improve the health of society in broad terms.10 The first form of regulation for health 

                                                           
8 Black J., Critical Reflection on Regulation Australian Journal of Legal Philosophy 27 (2002a):1-36 at 26. 
9 ibid: Black also draws attention to the fact that there are many definitions of regulation and cites authors such 

as Gunningham N., Grabovsky P., Sinclair D., Smart Regulation: Designing Environmental Policy (Clarendon Press, 
Oxford, 1998) 38-50 at 4: ǿƘƻ ŘŜǎŎǊƛōŜ ƛǘ ŀǎ ΨŦƻǊƳǎ ƻŦ ǎƻŎƛŀƭ ŎƻƴǘǊƻƭ ŀǾŀƛƭŀōƭŜ ǘƻ ƘŀǊƴŜǎǎ ŀ ǿƛŘŜ ǊŀƴƎŜ ƻŦ ŀŎǘƻǊǎ 
in addressing a particular problem or set of problems as patterns of social ordering' to emphasise the diversity 
of regulatory definitions. 
10 Ogus A., Regulation: Legal form and economic theory 2nd ed. (Hart Publishing; Oxford, 2004) at 1. 
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care professionals in the UK was self-regulation which was initiated following the enactment 

of the Medical Act in 1858,11  and which was in accord with political laissez faire ideology of 

the time.12 The 1858 Act established a basic regulatory structure for doctors that ensured that 

they had control over their training and education. The aim was to engender societal trust in the 

profession.13 The implementation of statutory directives and discipline was also part of the 

drive to generate professional identity and professionalism on behalf of the medical profession. 

The entrenchment of self-regulation was extended to other health care professionals including 

midwives over time, as autonomy, particularly in the context of determining standards of 

competence and skills, was seen as being essential to the provision of effective care.14  

At the beginning of the twentieth century, it was accepted that the medical practitioner had 

superior understanding of treatment regimens than the wider public.15 The medical knowledge 

and expertise of the medical practitioner was also assumed to be more advanced than that of 

other health care professionalsô.16 As a consequence, the ómedical modelô as it became known, 

emerged as the dominant method of health care provision in the UK.17  Foucault argues that 

the convergence of the state and pathological medicine in a centralised awareness of disease 

                                                           
11 Allsop and Jones n6 above: 15-27: Allsop and Jones describe self- regulation as the ability to set the rules which 
control entry to the register for that profession, set standards for practice for that profession and take 
disciplinary action when practice falls short of the required standard. 
12 Clarke J., Cochrane A., Smart C., Ideologies of Welfare: From Dreams to Disillusion (Hutchinson; London, 1987). 
13 Moran M., The Health Professions an international Perspective in Allsop J., Saks M., eds. Regulating the Health 
Professionals (Sage; London, 2002): 19-30. 
14Kirkham M., Morgan R.K., Why Midwives Return and their subsequent experience (Department of Health and 
Bedfordshire and Hertfordshire Workforce Development Confederation, University of SheffƛŜƭŘ ²ƻƳŜƴΩǎ 
Informed Childbearing and Health Research Group; London, 2006); Montgomery J Professional Regulation: A 
Gendered Phenomenon? in Sheldon S., Thomson M., eds. Feminist Perspectives on Health Care Law (Cavendish: 
London, 1998): 33-51 at 33. 
15 Clarke, Cochrane and Smart n12 above: 48-61. 
16 Harrison S., Pollitt C., Controlling Health Professionals: The Future of Work and Organisation in the NHS (Open 
University Press; Buckingham, 1994). 
17 Wilkins R., Poor Relations: The Paucity of the Professional Paradigm in Kirkham M. The Midwife-Mother 
Relationship 2nd ed. (Palgrave Macmillan; Basingstoke, 2010):66-90; Donnison J., Midwives and Medical Men: A 
History of the Struggle for the Control of Childbirth 2nd ed. (Heinemann; London, 1988); Oakley A., Wise Women 
and medicine men: changes in the management of childbirth in Mitchell J., Oakley A., The Rights and Wrongs of 
Women (Harmondsworth; London, 1976):17-58; Oakley A., The Trap of Medicalised Motherhood New Society 
34(689) (1975):639-641: these sources form part of a bigger academic literature on the medical control of the 
midwifery profession which will be referred to throughout this chapter. 
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excludes social models of healthcare provision.18 This may be illustrated in maternity care at 

the end of the nineteenth century, where male doctors successfully prevented the rise of a 

predominantly female midwifery workforce from becoming an independent profession.19 Not 

only did this demote social knowledge, it also eliminated a significant threat in terms of 

financial competition. As a result of a coalition between legislators and the medical profession, 

enforced medical control over the occupation of midwifery was successfully instigated.20  

2.3 Statutory Supervision of Midwifery: 1902-1940 

The Midwives Act 1902 was the first statute governing midwives. It introduced the statutory 

supervision of midwifery, a unique element of the regulation that governs midwifery practice 

in the UK. Supervision served to entrench medical authority, stipulating that midwives should 

be controlled by doctors through medical supervision of midwifery practice, and the newly 

created Central Midwives Board, the regulatory authority for midwives where four of the nine 

members were doctors.21 The Central Midwives Board was responsible for devising the rules 

which governed certified midwives, in addition to the examination and the issuing of 

certificates for those who wished to be admitted to the Roll of Midwives.22 

Medical supervision of the midwife was not a new concept in Europe: its deployment has been 

noted as early as 1513.23 However in the UK, the Act was an innovative and draconian 

                                                           
18 Foucault M., The Birth of the Clinic (Routledge; London, 1989). 
19 Towler J., Bramall J., Nineteenth-century Midwives in authorΩs ed. Midwives in History and Society (Croom 
Helm; London, 1986): 135-176. 
20 ¢ǳǊƴŜǊ .Φ{ΦΣ ²ƻƳŜƴΩǎ /ƻƳǇƭŀƛƴǘǎΥ tŀǘǊƛŀǊŎƘȅ ŀƴŘ LƭƭƴŜǎǎ ƛƴ ŀǳǘƘƻǊΩǎ ed. Medical Power and Social Knowledge 
2nd ed. (Sage Publications; London, 1996):84-109. 
21 Midwives Act 1902 C.17 (England and Wales): the purpose of this statute was stated as being to secure the 
better training of midwives and regulate their practice. There was no requirement that members of the 
governing body had to be midwives, although the first three female members were all qualified midwives. 
22 ibid: the CMB was also to be responsible for publishing an annual Roll of midwives who had been certified 
under the provisions of the 1902 Act. The CMB could remove a midwife from the Roll for disobeying the rules or 
for misconduct; and likewise they could reinstate to the Roll any midwife who had been previously removed. 
23 Towler and Bramall n19 above at 47: these authors note that Dr Roesslin might have been the predecessor of 
the Medical Supervisor of Midwives in the twentieth century.  
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measure.24 In order to protect and promote the practice of the physician, (midwives were 

required to summon a doctor in the event of any complications enabling him access to the 

working class obstetric market),25 the midwivesô ability to exercise her skills were 

constrained.26 This control was endorsed by severe sanctions for those who did not follow the 

rules, including the loss of the right to practice midwifery in England and Wales.27 These rules 

put midwives at great risk, as women in labour would themselves often refuse the attendance 

of a physician due to their inability to pay for his services.28 In some instances, this refusal led 

to the midwife being removed from the Roll as a consequence of being in breach of the rule 

that required the midwife óto advise and send for medical aidô.29  

As an outcome of the 1902 Act, the responsibility for the supervisory framework for midwives 

was passed to existing County and Borough Councils and it was within this system that the 

Local Supervising Authority (LSA) played a particularly crucial role.30 The midwife who was 

accountable to the County and Borough Councils through the LSAs, might find herself facing 

                                                           
24 Fox E., An Honourable Calling or a Despised Occupation: licensed midwifery and its relationship to district 
nursing in England and Wales before 1948 Social History of Medicine 6(2) (1993):237-259. 
25 Towler and Bramall n19 above: additionally suggest that at that time midwives were often assumed to be 
responsible for poor outcomes regardless of social, economic or recurrent medical conditions which contributed 
to morbidity and mortality in the poor. 
26 Heagerty B.V., Reassessing the Guilty: The Midwives Act and the Control of English Midwives in the early 20th 
Century in Kirkham M., Supervision of Midwives (Books for Midwives Press; Cheshire, 1996): 13-27. 
27 Midwives Act 1902 C.17 (England and Wales). 
28 Heagerty n26 above. 
29 Heagerty n26 above at 21: Heagerty maintains that the purpose of the CMB Rules was to eliminate the 
autonomy of the midwife and compel her to act according to the standards both personal and professional 
specified by the Board. 
30n 27 above: in the 1902 Act the Local Supervising Authorities (LSA) were set up under the auspices of the local 
government authority and midwives wishing to practice had to notify the council of their intention to practice 
on an annual basis. As a result of this notification midwives were granted a licence to practice in much the same 
way as other tradesmen were granted licences to sell goods and offer services. The LSAs were governed by the 
Central Midwives Board which devised rules for the LSAs which included; the general supervision of midwives 
practising in the local area; the right to investigate claims of malpractice, negligence or misconduct by any 
midwife in the locality and if a prima facie case was established this should be reported to the CMB; the right to 
suspend from practice any midwife in accordance with the 1902 Act particularly in order to prevent the spread 
of infection; report to the CMB the name of any midwife practising in the locality who was convicted of an 
offence; keep a list of those midwives who had notified their intention to practice in that area and to supply 
ǘƘƻǎŜ ƴŀƳŜǎ ǘƻ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ ǘƘŜ /a. ƻƴ ŀƴ ŀƴƴǳŀƭ ōŀǎƛǎΤ ŜƴŀōƭŜ ǘƘŜ /a.Ωǎ Ǌƻƭƭ ǘƻ ōŜ ǳǇŘŀǘŜŘ ǘƘǊƻǳƎƘ ǘƘŜ 
notification of change of address or death of a midwife; and to ensure that all those midwives who were 
practising were aware of the 1902 Act, the CMB and its rules and regulations. 
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charges of malpractice and disciplinary hearings for violating the Central Midwives Board 

Rules.31 The LSA appointed a midwifery inspector to oversee midwifery practice in the locality 

where she carried out her duties and it was not uncommon in the first years after the 1902 Act 

for these supervisors to be either a medical officer of health, a clergymanôs daughter, a relative 

of the local medical officer of health,32 or even in some circumstances a female sanitary 

inspector.33 The utilisation of various individuals to examine the work of the midwife on a 

routine basis was challenging as many were overburdened with additional public health duties, 

whilst others had little midwifery knowledge on which to base their inspections, which 

periodically led to mismanaged supervision or supervision which was limited or lacking.34 

These inspectors were often unwilling or unable to distinguish between unsafe and incompetent 

practice and conversely, the competent midwife who was attempting to offer care to women 

who were suffering from chronic ill health and poverty.35 Statutory supervision was perceived 

by many midwives as punitive, as there was a presumption of guilt and poor practice especially 

when investigations of alleged misconduct were carried out.36  

During the early part of the twentieth century, the 1902 Act appears to have had a highly 

variable impact, particularly in terms of the quality of service provision.37 The changes that 

                                                           
31 n 27 above. 
32 The Midwives Act 1902: Summary of Work 1904 Nursing Notes (May 1905): 2-3 at 2. 
33 Brimblecombe P., Historical Perspective on Health: the emergence of the sanitary inspector in Victorian Britain 
Journal of the Royal Society for the Promotion of Health 123(2) (2003):124-131.   
34 Donnison n17 above. 
35 Heagerty n26 above. 
36 Donnison n17 above at 182; Fox n24 above; Kirkham M., The History of Midwifery Supervision in The 
Association of Radical Midwives ed. Super- Vision: Consensus Conference Proceedings (Books for Midwives Press; 
Cheshire, 1995): 1-9: Kirkham notes that both the inspection of midwives and the disciplinary procedures that 
were instigated by the CMB were weighted against the midwife such that they charged, prosecuted and judged 
the midwife in an entirely unfair manner. Kirkham suggests that this situation arose as a result of the power 
struggle with doctors as midwives presented a threat to the doctor that needed to be controlled. Equally the 
midwife created a risk to midwifery leaders at that time who sought to raise the status of midwifery but could 
only do so by being obedient and deferential to the medical profession. Kirkham argues that as such the early 
inspectors of midwives controlled midwifery in the best interests of the medical profession. 
37 Dale P., Fisher K., Implementing the 1902 Midwives Act: assessing problems, developing services and creating 
a new role for a variety of female practitioners ²ƻƳŜƴΩǎ IƛǎǘƻǊȅ wŜǾƛŜǿ 18(3) (July 2009): 427-452; Donnison 
n17 above at 182. 
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were brought about may be viewed through the lens of government policy, which suggested 

that society (and particularly the poorest elements) needed to be guided and controlled by 

trained inspectors for the benefit of their own health and wellbeing.38 However, despite these 

strategies, the 1902 Act itself did little to change the circumstance for many pregnant women 

and midwives outside urban areas such as London and Manchester.39 Indeed, it was not 

uncommon for doctors in rural areas to arrange for local unqualified handywomen to resist the 

1902 Act and attend the births of poor women.40 Subsequent pieces of legislation including the 

second Midwives Act in 1918,41 and the third Midwives Act in 1926,42 nevertheless attempted 

to improve the education and training of midwives and the standard of care given to women. 

In addition the 1926 Act increased the number of midwives to four on the CMB so that they 

almost equalled the number of medical representatives.43  

Throughout the 1930s, a burgeoning societal confidence in technology and science occurred, 

in part, as a result of the discovery of first sulphonamides and then penicillin in 1928.44 This, 

together with better understanding of the importance of anti-sepsis and haemostasis in 

maternity care, meant that death through either puerperal fever or catastrophic haemorrhage 

                                                           
38  Cole G.D.H., Review of English Poor Law History Part 11: The Last Hundred Years by Sidney Webb and Beatrice 
Webb The Economic Journal 39(156) (December 1929):572-575. 
39 Marks L., Metropolitan Maternity: maternal and infant welfare services in early twentieth century London 
(Rodopi; Amsterdam; 1996). 
40 Campbell J., Reports on the Physical Welfare of Mothers and Children. England and Wales vol.2 Midwives 
and Midwifery (Carnegie Trust; London, 1917). 
41 Midwives Act 1918: this Act removed the responsibility of the payment of medical fees and mileage expenses 
from the midwife to the Local Authority in the first instance thus alleviating the midwife of costly expenses. This 
Act also gave the CMB the power to suspend a midwife whereas previously the only sanction open to them was 
on of removal from the Roll. Suspension could be instigated whilst an investigation and hearing took place. This 
Act also guaranteed that all requisite midwifery documentation the midwife needed was provided free with 
postage being paid for all statutory notification forms including notification of birth after the 28th week of 
pregnancy which had become compulsory in 1915. 
42 ibid: the 1918 Act attempted to prohibit unqualified women who sometimes under the direction of a doctor 
ŀƴŘ ǎƻƳŜǘƛƳŜǎ ƛƴ ŀƴ ΨŜƳŜǊƎŜƴŎȅΩ ŀŎǘƛƴƎ ŀǎ ŀ ƳƛŘǿƛŦŜΦ LŦ ŦƻǳƴŘ Ǝǳƛƭǘȅ ƻŦ ǘƘƛǎ ƻŦŦŜƴǎŜ ǘƘŜǎŜ ǿƻƳŜƴ ŎƻǳƭŘ ŦŀŎŜ ŀ 
fine of £10 which was a significant amount in those days. Additionally the 1918 Act divided the CMB Roll into 
two parts for practising and non-practising midwives.  
43 Towler and Bramall n19 above: 177-243. 
44 Ligon B.L., Penicillin: Its discovery and early development Semin Paediatr Infect Disjour 15(1) (2004):52-57. 
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could be avoided.45 These developments coincided with a broader government strategy that 

was motivated by the belief that society was best served by technical specialists across a wide 

section of disciplines including health, welfare and education, and that the individual citizen 

should seek the opinion of these professionals wherever possible.46 In line with this strategy, 

the Midwives Act 1936 introduced fundamental change to the provision of services which 

included a midwifery service for the poor and those living in remote communities through the 

provision of antenatal as well as intrapartum and postnatal care.47 The 1936 Act additionally 

increased the scrutiny of midwifery practice by the medical profession and midwifery 

supervisors, intensifying the control of the midwife as a result.48 As such the stipulations within 

the 1936 Act further limited individual midwivesô autonomy and helped to shape the character 

and extent of midwifery practice over the next few years.49 With the foundation of the NHS 

and the welfare state in the coming years, supervision practices became more clearly embedded 

in the management of the maternity services particularly with the implementation of managers 

                                                           
45 Towler and Bramall n19 above: 177-243; Donnison n17 above at 91. 
46 Lowis G.W., McCaffery P.G., Sociological factors affecting the medicalization of midwifery in van Teijlingen E., 
Lowis G., McCaffery P., Porter M., eds. Midwifery and the Medicalization of Childbirth: Comparative Perspectives 
(Nova Science; New York, 2004):5-41. 
47 Kirkham n36 above; Donnison n17 aboǾŜΥ 5ƻƴƴƛǎƻƴ ǊŜƳŀǊƪǎ ǘƘŀǘ ǿƘƛƭǎǘ ǘƘŜ мфос !Ŏǘ ƛǘǎŜƭŦ ǿŀǎ ŀ ΨǇǊŜ-war 
ƳŜŀǎǳǊŜΩ ŀǎ ŀ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ŎƻƴŎŜǊƴ ŀōƻǳǘ ǘƘŜ ŦŀƭƭƛƴƎ ōƛǊǘƘ ǊŀǘŜΣ ƻƭŘ ŀƴƛƳƻǎƛǘȅ ǘƻǿŀǊŘǎ ΨǎǘŀǘŜ ƳƛŘǿƛŦŜǊȅΩ 
enabled the Conservative government of the time to enact the legislation. This statute ensured that there was 
to be a salaried midwifery service paid for by the Local Authority which would address local demand. The 1936 
Act established the Municipal Midwifery Service of England and Wales. As a result of the 1936 Act it was hoped 
that the status of the midwifery would be increased and would therefore attract more educated women into 
the profession. 
48 Towler and Bramall n19 above: these authors note that The 1936 Act permitted the appointment of a Non-
medical Supervisor who was normally a senior midwife who worked with the Medical Supervisor. This was 
furthered in 1937 by a Ministry of Health Circular 1620 Supervision of Midwifery (Ministry of Health; London, 
1937): paragraph 7 of the circular states that it is not desirable for a supervisor of midwives to be engaged in the 
ŀŎǘǳŀƭ ǇǊŀŎǘƛŎŜ ƻŦ ƳƛŘǿƛŦŜǊȅΦ ¢ƘŜ ŎƛǊŎǳƭŀǊ ŀƭǎƻ ǊŜŎƻƳƳŜƴŘŜŘ ǘƘŀǘ ǘƘŜ ǎǳǇŜǊǾƛǎƻǊ ƴŜŜŘŜŘ ΨŜǎǎŜƴǘƛŀƭ ǉǳŀƭƛǘƛŜǎ ƻŦ 
ǎȅƳǇŀǘƘȅ ŀƴŘ ǘŀŎǘΩΦ  ¢ƘŜ ƭŜǘǘŜǊ ǊŜŎƻƎƴƛǎŜŘ ǘƘŜ Ƴŀƴȅ ǇǊƻōƭŜƳǎ ƻŦ ǎǳǇŜǊǾƛǎƛƻƴ ƛƴŎƭǳŘƛƴƎ ōŜƛƴƎ ǎǳǇŜǊǾƛǎŜŘ ōȅ 
someone who lacked knowledge and expertise of midwifery. The letter suggested that the supervisor should be 
ŀ ǎŜŜƴ ŀǎ ŀ ΨŦǊƛŜƴŘ ǘƻ ǘƘŜ ƳƛŘǿƛŦŜΣ ǊŀǘƘŜǊ ǘƘŀƴ ŀǎ ŀ ǊŜƭŜƴǘƭŜǎǎ ŎǊƛǘƛŎΩ ŀǎ ǿŀǎ ǘƘŜ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ǎǳǇŜǊǾƛǎƻǊǎ ƛƴ ǘƘŜ 
past. 
49 Hunter B., Midwifery 1920-2000: The reshaping of a profession in Borsay A., Hunter B., ed. Nursing and 
Midwifery in Britain Since 1700 (Palgrave Macmillan; Basingstoke, 2012): 151-174. 



Protecting the Public: The Current Regulation of Midwifery 

 

50 
 

and managerialism.50 In such circumstances the role of the manager and supervisor were often 

blurred, which led to conflict and tension.51  

2.4. Maternity Services in the New National Health Service (1942-1979): Continued 

Restraints on the Midwifeôs Role  

2.4.1 The Founding of the Welfare State 

During the difficult years of the Second World War the powerful rhetoric and sweeping 

recommendations of the Beveridge Committee Report in 1942 inaugurated a social 

revolution.52 Drawing on Fabian origins,53 the welfare state it was proposed, would facilitate 

the provision of welfare services within a framework based on expert professional support 

supervised by government officials. As a consequence, after the Second World War, the state 

would have a greater role in providing health and social care to the British population.54  It was 

envisaged that this would ensure greater economic prosperity and better social outcomes by 

addressing poverty, disease, ignorance, squalor and inactivity.55 Following the Beveridge 

Report in 1942, the National Health Service Act 1946 implemented a comprehensive free 

                                                           
50 Kirkham M., Supervision of Midwives in Nottingham 1948-мфтн ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Supervision of Midwives (Books 
for Midwives press; Cheshire, 1996): 28-36. 
51 Kirkham n36 above. 
52 Beveridge W., Social Insurance and Allied Services 1942 (British Library; London, 2014). 
53 Murphy M.M., The Role of the Fabian Society in British Affairs Southern Economic Journal 14(1) (1947):14-23; 
Modderidge D.E., Keynes (Macmillan; London, 1993):42-43; Clarke, Cochrane and Smart n12 above: these 
authors acknowledge that whilst Beveridge and Keynes were the recognised architects of the welfare state that 
many of the ideas on which it was founded were grounded in Fabianism which promised collectivist solutions 
which were supported by social science experts and administered by the state. 
54 The National Insurance Act 1946; The National Health Service Act 1948: The National Insurance Act 1946 
created the framework for the Welfare State and the National Health Service Act 1948 allowed the British people 
to access health care which was free at the point of contact. This access included medical treatment, diagnosis, 
in hospital or at home care, as well as dental and ophthalmic treatment. Aneurin Bevan the Minister for Health 
and Housing was responsible for steering both these Acts through Parliament and is credited with being the 
founder of the NHS. 
55 Clarke, Cochrane and Smart n12 above: 85-115. 
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medical service which was to be available to all UK citizens who required assistance.56 This 

provision was to include a midwifery service.57  

The changes introduced by the 1946 Act meant that once again the midwife and the general 

practitioner were rivals in terms of the provision of care to pregnant women.58 The inclination 

towards medical involvement in midwifery practice was further increased following the 

influential Cranbrook Committee Review in 1956, which recommended an extended role for 

doctors.59 The 1956 Cranbrook Review assumed that doctors, including general practitioners, 

had expertise which was of a higher standard than that of the midwife.60 It proposed that, even 

in normal childbirth where there were no complications, the role of the midwife should be 

lessened in favour of an increased role for the medical practitioner.61 This recommendation 

may be usefully juxtaposed with events in practice at that time. Despite a persistent shortage 

of midwives, 80 per cent of all births were conducted by midwives who, according to the 

CMBôs evidence to the Cranbrook Committee, were essential to an efficient maternity 

service.62 Interestingly, the Committee additionally identified that, whilst the advantage of a 

homebirth for most women outweighed the risk of unexpected problems in labour and 

childbirth, there should be a 70 per cent increase in hospital confinements.63  This contradictory 

and unsubstantiated recommendation can only be explained by the establishmentôs uncritical 

acceptance of the role of medical expertise in the post welfare state.  

                                                           
56 Beveridge n52 above. 
57 Beveridge n52 above: the report recommended that this medical care should include the provision of dental, 
ophthalmic and nursing services. 
58 Donnison n17 above. 
59 Ministry of Health Chairman Lord Cranbrook Report of the Maternity Services Committee (HMSO; London, 
1959). 
60 ibid. 
61 ibid. 
62 Towler and Bramall n19 above: 247-287. 
63 n 59 above at para.57. 
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 Over the next twenty years the nature and purpose of midwifery continued to evolve within 

the NHS maternity services. Changes were characterised by conflict and unease, arising from 

the different emerging approaches to pregnancy and childbirth, which increasingly emphasised 

the medical model, with its reliance on technology and expert obstetricians.64 Consequently, 

women were processed through pregnancy and childbirth using machines and medical 

technology, with science rather than ólow techô midwifery knowledge becoming the accepted 

authoritative knowledge.65  This was supported by policy initiatives such as those proposed in 

Peel Report in 1970, which sought to further encourage the pregnant woman to use hospital 

services, and which effectively brought to an end the domiciliary midwifery service.66  

The medical model of care provision championed the óactive managementô of childbirth 

whereby procedures and treatment regimens were implemented to help control the process of 

labour and birth. This would be facilitated through the routine employment of expensive 

machinery such as the electronic fetal heart monitor in labour which was carried out either 

using a fetal scalp electrode or electrodes strapped onto the womanôs abdomen, but which were 

arguably no more effective than the traditional fetal stethoscope.67 Other methods of óactive 

managementô included: restricting the labouring womanôs mobility; recumbent birthing 

positions; and artificial induction of labour. The latter was advocated as a means of reducing 

perinatal mortality rates as deliveries would then occur during daytime hours in the week when 

there was an increased number of skilled obstetric staff available to assist the birth.68 This was 

                                                           
64 Hunter n49: 151-174 at 162. 
65 hΩ5ǊƛǎŎƻƭƭ YΦΣ aŜŀƎƘŜǊ 5ΦΣ .ƻȅƭŀƴ tΦΣ Active Management of Labour (Mosby; London, 1993); Davis- Floyd R.E., 
Sargent C.F., Childbirth and Authoritative Knowledge: Cross Cultural Perspectives ( University of California Press; 
Berkeley, 1997).   
66 Standing Maternity and Midwifery Advisory Committee (Chairman Peel J.,), Domiciliary Midwifery and 
Maternity Bed Needs (HMSO; London, 1970) at 6: this report recommended that the resources of modern 
medicine should be available for all mothers and babies and that sufficient facilities should be provided to allow 
for 100% hospital delivery. 
67 Paine L.L, Payton R.G., Johnson T.R.B., Auscultated fetal heart rate accelerations Journal of Nurse-Midwifery 
31(2) (1986): 68-77. 
68 hΩ 5ǊƛǎŎƻƭƭ YΦΣ aŜŀƎƘŜǊ 5ΦΣ Active Management of Labour (Bailliere Tindall; London, 1986):12-13. 
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deemed to be particularly important for the first time mother, who it was considered had an 

inefficient uterus and as such needed medical assistance which could be implemented with 

ómilitary efficiencyô.69 Nevertheless, these recommendations were made without substantive 

evidence in support of them and appeared to be of more benefit to the maternity service than 

to labouring women.70 Indeed, it was noted that active management of labour óshortened the 

duration of the hospital stay and transformed the labour commitment of the womanôs care 

giversô.71   

These changes in the provision of care during the post war era meant that many women became 

increasingly dissatisfied with the quality of care they received.72  As a result, the Association 

for Improvement in the Maternity Services (AIMS), one of the foremost consumer 

organisations in the UK, which attempts to raise awareness about standards of care within 

maternity service provision was founded.73 During the 1960s and 1970s, AIMS was concerned 

about lack of support, poor conditions, midwifery staff shortages and lack of information for 

pregnant women and urged Parliament to make improvements in care, but with little success.74 

The alterations to maternity care, which were implemented and affected the pregnant woman, 

also impacted on the midwife, such that the demise of the profession of midwifery was 

anticipated within a decade.75 Where once the importance of the normal physiological process 

                                                           
69 ibid. 
70 World Health Organisation (WHO) Having a Baby in Europe Public Health in Europe (WHO; Copenhagen, 1985); 
Tew M., Safer Childbirth? A Critical History of Maternity Care (Free Association Books; London, 1994). 
71 Goer H., Active Management of Labour: Not the answer to dystocia Birth 20(1993): 99-млмΤ hΩ 5ǊƛǎŎƻƭƭ ŀƴŘ 
Meagher n68 above at 20. 
72 Donnison n17 above at 195. 
73 Association for Improvement in Maternity Services (AIMS) AIMS Quarterly 22(4) (2010): this organisation 
was founded in 1960 by Sally Willington following a ten week stay on an antenatal ward and which coincided 
with the Ministry of Health Publication in 1961 of the Human Relations in Obstetric Practice Report which also 
identified failings in the provision of maternity services 
http://www.aims.org.uk/Journal/Vol22No4/campaiging.htm#2 (accessed 13/02/2015).  
74 ibid. 
75 Towler and Bramall n19 above: 247-287. 
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of childbirth had been recognised and understood,76 the medical model was now seen as 

preferable to the traditional knowledge and skill of the midwife, which were symbolized by the 

title midwife which is derived from the Middle English word meaning ówith womanô,77 which 

indicates the importance of supporting the individual labouring woman through ómasterful 

inactivityô.78 This change in perception of both the public and the professions to pregnancy and 

childbirth meant that what little power and control midwives had in terms of the provision of 

care was eroded and relocated to medical practitioners. Accordingly, many midwives were 

effectively relegated to the role of maternity nurse with token autonomy.79 In such an 

environment midwifery practice was limited within the confines of contemporary obstetric 

procedures and routines, where midwives learnt to care for the technology to which the 

pregnant woman was connected.80  

Consistent with this approach to maternity service provision, the National Health Service 

Reorganisation Act in 1973 introduced the unification of maternity services, with Nursing 

Officers to manage midwives in both the acute and community sectors.81 In these 

circumstances, some women and midwives struggled to maintain the concept of ónormalityô 

                                                           
76 Lowis et al. 46 above: 5-41; Oakley A., Who Cares for Women? Science versus love in Midwifery today in Van 
Teijlingen E., Lowis G., McCaffery P., Porter M., eds. Midwifery and the Medicalization of Childbirth: Comparative 
Perspectives (Nova Science; New York, 2004):319-328; DeVries R.G., The contest for control, regulating new and 
expanding health occupations American Journal of Public Health 76(9)(September 1986): 1147-1150.  
77 ²ŜōǎǘŜǊΩǎ hƴ [ƛƴŜ 5ƛŎǘƛƻƴŀǊȅ ŘŜŦƛƴŜǎ ǘƘŜ ǘŜǊƳ ƳƛŘǿƛŦŜ ŀǎ follows: Middle English midwife, from Anglo-Saxon 
mid with (akin to Greek ...) + ... woman, wife  http://www.encyclo.co.uk/webster/M/64  (accessed 21/07/2013). 
78 Hunter n49 above at 163. 
79 Oakley n17 above; Kirkham M., Labouring in the Dark: Limitations on the Giving of Information to enable 
patients to orientate themselves to the likely events and timescale of labour in Wilson-Barnett J., ed. Nursing 
Research: Ten studies in Patient Care (Wiley; Chichester, 1983):81-99. 
80 Dingwall R., Rafferty A.M., Webster C., An Introduction to the Social History of Nursing (Routledge; London, 
1998) at 171; Oakley A., The Captured Womb: A history of the medical care of pregnant women (Blackwell; 
Oxford, 1984); Towler and Bramall n19 above. 
81 National Health Service Reorganisation Act 1973: within this Act hospital, community and other services were 
brought together into unified Health Authorities. Regional Health Authorities were appointed as Local 
Supervising Authorities (LSAs) and supervisors of midwives were nominated by the District Health Authorities 
and were sanctioned by the LSAs. In 1977 the requirement for a medical supervisor of midwives was ended. 
Midwives now supervised midwives within the hospital setting and the structural context of the health 
authorities. After the reorganisation of the NHS in 1973 no organised data was collected or published which 
reflected midwifery care in terms of maternity outcomes. 
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within the birthing process, leading sociologists such as Kitzinger to assert the need to 

óhumanise childbirthô in order to raise standards.82 However, other policy and legislative 

amendments continued to challenge the profession and the regulation of midwifery.  In 1972 

the Briggs Committee Report,83 caused much division and debate by proposing that there 

should be one statutory authority which would replace all existing statutory and non-statutory 

authorities, effectively eliminating the CMB.84 The Report recommended these fundamental 

changes as it considered that there was little difference between the role of the nurse and that 

of the midwife. Indeed it acknowledged that the midwife held óan unusual degree of clinical 

responsibilityô and tacitly suggested that this should be reduced.85 

2.4.2 Midwifery Provisions within the Nurses, Midwives and Health Visitors Act 1979  

Following the Briggs Report in 1972, the Nurses, Midwives and Health Visitors Act 1979 was 

enacted. In line with the reportôs recommendations the 1979 Act abolished the Central 

Midwives Board and replaced it with the United Kingdom Central Council for Nursing, 

Midwifery and Health Visiting (UKCC).86 Within this organisation there were to be no more 

than 45 members of the Council, its membership being derived from an equal number of 

nominations drawn from the membership of the National boards, together with political 

appointees made by the Secretary of State.87 Whilst the nominations from the national boards 

were to be nurses and midwives, the ministerial appointments were to be drawn from amongst 

                                                           
82 Kitzinger S., The Midwife Challenge (Pandora; London, 1988) at 18. 
83 Briggs A., Report of the committee on Nursing (HMSO; London, 1972) at 187: this Committee was responsible 
for reviewing the role of the nurse and midwife in the hospital and the community and examining the education 
and training required for that role. 
84 ibid. 
85 ibid.  
86 The Nurses Midwives and Health Visitors Act 1979 c. 36 states that: it is an Act to establish a Central Council 
for Nursing, Midwifery and Health Visiting, and National Boards for the four parts of the United Kingdom. The 
UKCC was able to determine who should be admitted to a new single register and were able to control standards 
of professional conduct and determine which registrants should be admitted to or remain on the register. 
87 ibid s.1 (2) & (3). 
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any of the health professions and this included medical practitioners.88 This stipulation meant 

that involvement of the medical profession in the governance of the midwifery profession 

continued unabated. Additionally, as a result of the 1979 Act, for the first time since the 

enactment of the original Midwives Act in 1902, there was no separate regulatory body for 

midwives.  

However, as was indicated by the quote at the beginning of this chapter, the legislative 

provisions within the 1979 Act recognised that midwives needed their own specific regulation 

in certain key aspects which included rules and standards as well as education and training.89  

Thus, as part of the stipulations of the 1979 Act, a Midwifery Committee was established within 

the UKCC, with membership comprised of practising midwives and which had as its function 

the directing of all issues relating to the practice of midwifery.90 This provision, together with 

the rules that regulated midwifery practice,91 ensured that midwifery, which was a minority 

profession within the UKCC, was acknowledged as being distinct from nursing. However, this 

recognition appears on occasion to have been somewhat limited, as was demonstrated by 

subsequent UKCC proposals which endorsed the concept that midwifery was a subdivision of 

nursing and which recommended that all future midwives should be qualified nurses in the first 

instance.92 Indeed the Royal College of Midwives (RCM) argued that the regulation of the 

midwifery profession in the UK, which was once renowned as being an inspirational global 

standard, had since 1983 when the CMB ceased to exist, had a ñconstant battle to ensure that 

                                                           
88ibid s.1 (4). 
89ibid. 
90 ibid s.4: this committee was deemed to be essential to the regulation of Midwifery and required close liaison 
between the Midwifery Committee and the UKCC. 
91 ibid s.15. 
92United Kingdom Central Council for Nursing, Midwifery and Health Visiting (UKCC) Project 2000: A new 
preparation for practice (UKCC; London, 1986): interestingly due to financial considerations this proposal was 
never implemented as it was not deemed a cost effective approach for safeguarding retention within the 
midwifery workforce. 
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the regulatory processes recognised the distinct way in which midwives work with women in 

order to maintain high standards of education and practice.ò93  

As with previous midwifery legislation, the 1979 Act outlined provisions that related to the 

local statutory supervision of midwifery,94 and in doing so, this historic management of 

midwifery was endorsed by the Labour Government of the time.95 In these circumstances, 

statutory supervision of midwifery continued to be the policing activity envisaged in earlier 

statute, whereby the supervisor of midwives, who was also likely to be a Nursing Officer, 

would investigate clinical incidents in practice and determine strategies to address alleged 

wrong doing.96 The 1979 Act was drafted by the Labour administration and was eventually 

enacted in the April just before Margaret Thatcher took office on 4 May 1979. Hence, the 

stipulations for midwifery regulation may been seen in the context of the outgoing collectivist 

ideology which promoted the concept of health and welfare in terms of medical expertise, 

science and technology. As was seen above, this had created significant difficulties with regard 

to the midwifeôs traditional role. In the ensuing years, the reforms to the welfare state that the 

Thatcher administration implemented, which were based on neoliberal ideology and new 

public management theory, created a further set of challenges for midwives.97  

 

 

 

                                                           
93 House of Commons Health Committee Annual accountability hearing with the Nursing and Midwifery Council: 
Seventh Report of Session 2010-12 (The Stationary Office; London, July 2011) at 48. 
94 n 85 above s.16. 
95 n 1 above. 
96 Statutory Instrument (SI) 1977 No.1850: medical supervisors of midwives were abolished as a result of this SI. 
All supervisors of midwives were to be practising midwives who had to undergo training for the role with the 
Local Supervising Authority (LSA). 
97 Harvey D., A Brief History of Neoliberalism (Oxford University Press; Oxford, 2007). 
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2.5. Thatcherism and New Public Management (1980-1990) 

2.5.1 The Neoliberal Focus 

Since the election of Margaret Thatcher in 1979, neoliberalism, in its various forms, has 

become the dominant political philosophy in the United Kingdom.98 Much of Thatcherôs 

agenda for reform of government and public institutions, including the National Health Service 

(NHS), was motivated by a neoconservative and neoliberal agenda.99 This was designed to 

address the problems that Thatcher identified in Britain at that time including, amongst others, 

the stagnant national economy or óstagflationô and the power of the trade unions and the 

professions.100  

Neoliberalism may be understood as a philosophy that advocates limited intervention by the 

state in the market and which has its geneses in liberal theory and the work of Adam Smith in 

the 18th century. Smith suggested that trade would flourish if governments refrained from 

interfering in economic affairs.101  As the prefix óneoô suggests, neo-liberal paradigms may be 

seen as the redefining of traditional liberal ideology, which focuses on a consumerist free-

market economy that encourages private rather than public sector growth; the notion of 

personal responsibility, and the rule of law.102  

                                                           
98Roy R.K., Denzau A.T., Willett T.D., Neoliberalism: National and Regional Experiments with Global Ideas 
(Routledge; London, 2006); Watkins S., New Labour: A weightless hegemony New Left Review 27(May/June, 
2004):1-28. 
99 Harvey n97 above. 
100 Clarke J., New Times and Old Enemies: Essays on Cultural Studies and America (Harper Collins; London, 1991); 
Clarke J., Newman J., The Managerial State: Power Politics and Ideology in the Remaking of the Social Welfare 
(Sage Publications; London, 2001). 
101 McGregor S., Neoliberalism and Health Care International Journal of Consumer Studies 25(2) (June 2001):82-
уфΤ /ǊƻǳŎƘ /ΦΣ ¢ƘŜ tǊŜǾƛƻǳǎ /ŀǊŜŜǊ ƻŦ bŜƻƭƛōŜǊŀƭƛǎƳ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ The Strange Non-Death of Neoliberalism 
(Polity Press; Cambridge, 2012):1-23; Turner R.S., Neo-Liberal Ideology: History, Concepts and Policies (Edinburgh 
University Press; Edinburgh, 2008) at 4. 
102 Rose n7 above; Hayek F., Law, Legislation and Liberty (Routledge &Kegan; London, 1976); Turner n101 above: 
1-18. 
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Within this philosophy, the premise of government and the concept that Foucault referred to as 

Governmentality or the strategies by which authority is exerted over populations,103 are based 

on the capitalist principles of competitiveness and individual self-interest, together with 

regional rather than central government by the state.104 As such, the neoliberal state has, as its 

primary focus, a strong and effective individual who through the rule of law, robust financial 

institutions, private property rights and unrestricted trade agreements is enabled to make broad 

and diverse choices.105 Opposition to such ideology is then dismissed as outdated and 

collectivist.106 Mitchell Dean suggests that this type of modern liberal thinking is alluring as it 

appeals to the individual through the allocation of autonomous rights and liberties.107 

Moreover, neoliberalism in this context may be perceived as órolling backô the state,108 with 

state involvement seen as unduly hampering the development of the market by inhibiting 

competiveness, stifling enterprise and distorting individual choice.109 The neoliberal claim here 

would be that the society constructed on such market principles would foster individual 

freedom as a consequence.110  

Nevertheless, neoliberalism should not be envisaged as a broad ranging panacea for the 

individual since, in this instance personal freedom may be perceived as being at once subjective 

and limited.111 It exists as a corollary of the governmentôs need to influence and shape the 

individual citizen so that they can make controlled choices, which are coherent with the aims 

                                                           
103Foucault M., Governmentality in Burchell G., Gordon C., Miller P., eds. The Foucault Effect: Studies in 
Governmentality (Harvester Wheatsheaf; London, 1991): 87-104. 
104 Steger M.B., Roy R.K., Neoliberalism: A very short introduction (Oxford University Press; Oxford, 2010). 
105 Harvey n97 above; Munck R., Neoliberalism and Politics in Saad-Filho A., Johnston D., eds. Neoliberalism: A 
Critical Reader (Pluto Press; London, 2005): 60-69.  
106 Peck and Tickell n7 above.  
107 Dean M., Neoliberalism and Advanced Liberal Government in Governmentality: Power and Rule in Modern 
Society 2nd ed. (Sage; London, 2010): 175-204.  
108n 7 above. 
109 Clarke and Newman n100 above: 1-17. 
110 Munck n105 above: Milton Friedman in the 1970s is credited with a pragmatic neoliberal approach which 
championed macroeconomic stability, liberal trade agreements and transfer of commerce from the public to 
the private sector. 
111 Munck n105 above. 
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and objectives of the state.112 This includes the emphasis on the implementation of the 

principles of the free market, and the reduction of welfare budgets and curtailed public sector 

spending.113 The economic crisis of the 1970s saw the end of the consensus politics that had 

supported the welfare state for the previous twenty five years.114 This political transformation 

arose in part as a result of the profound change in popular opinion, which moved from the 

belief in shared solutions for social welfare problems towards favouring market provision as a 

means of fulfilling the needs of the individual.115 Additionally, during the same period, Marxist 

and feminist critiques of the welfare state emphasised the dysfunction that was generated as a 

result of this state funded institution.116 Mitchell Dean argues that the Marxist and feminist 

accounts of welfare were intimately associated with the professions, who devised systems of 

knowledge exclusion.117 Feminism in particular asserted that the medical profession, which 

was predominantly male, managed womenôs health issues by authoritarian treatment regimes, 

whilst disregarding women as healers and controlling the female professions such as midwifery 

and nursing.118  In these circumstances, Dean suggests that the ópolitics of voice and 

representationô was employed to replace the welfare state which was seen to be paternalistic.119  

At this time, despite being recognised as óthe most cost effective health service in the worldô 

the crisis within the NHS meant that it was now categorized as being óunaffordableô.120 In such 

a climate Thatcher was able to mobilise this dissatisfaction with large and unresponsive 

                                                           
112 Munck n105 above. 
113White M., Neoliberalism and the rise of the citizen as consumer in Broad D., Antony W., eds. Citizens or 
Consumers? Social Policy in a Market Society (Fernwood Publications; Halifax NS, 2000): 56-64. 
114 Pierson C., After the golden age from Crisis through Containment to Structural Adjustment in authƻǊΩǎ ŜŘΦ 
Beyond the Welfare State: The New Political Economy of Welfare 2nd ed. (Polity Press; Cambridge, 1998): 136-
166. 
115 ibid at 150. 
116 Wilson E., Women and the Welfare State (Tavistock; London, 1977); Gough I., The Political Economy of the 
Welfare State (MacMillan; London, 1979). 
117 Dean n107 above. 
118 Dean n107 above at 181. 
119 ibid at 181. 
120 Pollock A.M., NHS plc: The privatisation of Our Health Care (Verso; London, 2004) at 16. 
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institutions through the medium of neoliberal ideology.  Thus in order to address the problem 

of the NHS, the onus for health and wellbeing was to be transferred from the state to the 

individual.121 The individual was to be encouraged to manage his or her own health through 

the facilitation of state selected options which were deemed to be suitable and, in so doing, 

reduce the burden to the state. Within such a system, the perceived excesses in public spending 

and the large, so-called inefficient state health institutions which were deemed not to meet the 

needs of the individual were to be addressed.122 In these circumstances private sector health 

provision was promoted as an efficient method of service provision that promoted individual 

choice in health care services.123  

However the neoliberal agenda was not without its critics, particularly in terms of attempts to 

privatise the NHS.124 During 1982, the Central Policy Review Staff (CPRS) working party was 

tasked by the Treasury to explore fundamental changes that would be necessary for public 

spending to be reduced. One of the suggestions included the replacement of the NHS with a 

private insurance scheme as a method of controlling public spending.125 This initiative caused 

such a political controversy that work on radical alternatives to funding were essentially 

blocked for the next six years.126 Nevertheless, some of the other recommendations, including 

the part privatisation of ophthalmic and dental services and paying hospitals for the work they 

performed, were implemented at a later date, albeit not by the working party that had initially 

proposed them.127  

                                                           
121 Rose n7 above. 
122 Savas E.S., Privatising the public sector: how to shrink government (Chatham House Publishers; Chatham New 
Jersey, 1982). 
123 ibid. 
124 /ƭŀǊƪŜ ŀƴŘ bŜǿƳŀƴ ƴмлл ŀōƻǾŜΤ {ƳŜŜ /ΦΣ !ƭǘŜǊƴŀǘƛǾŜ CǳƴŘƛƴƎ aŜŎƘŀƴƛǎƳǎ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Speaking Truth to 
Power: Two decades of analysis in the Department of Health (The Nuffield Trust; Oxford, 2005): 29-41.   
125 Smee n124 above. 
126 Smee n124 above at 32. 
127 Smee n124 above.  
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Since the onset of neoliberal influence in the welfare state in the 1980s, a key component of 

Thatcherôs reform programme was to implement change to its organization and 

management.128 General management in these terms included budget cuts and restraints, 

accountability for service performance, competition, the separation of services and the 

involvement of patients in care.129 This so called New Public Management (NPM) was key to 

the Thatcher Government and part of the neoliberal tenet. This aspect of Thatcherôs reforms 

had a considerable impact on the welfare state in general and the health sector in particular. 

The extent to which these evolving reforms still effect the provision of care today was evident 

in my own empirical research as will be seen in chapters four, five and six. In these chapters, 

the issue of the management of the maternity services in terms of the drive for cost effective 

care with the emphasis on financial savings and the impact that this has on the care offered to 

women will be clearly seen.  

2.5.2 Reforming the Management of the NHS: Disenfranchising the Healthcare Expert 

New Public Management is thought to have originated in scholarship related to managerialism 

and public choice theory.130 Managerialism in this context describes a collection of standards, 

concepts and expectations which sanction the managersô óright to manageô and outlines 

particular methods of óhow to manageô, which includes changes in power and organisational 

structures within the NHS to mirror private business models.131   

                                                           
128 Gruening G., Origin and theoretical basis of New Public Management International Public Management 
Journal 4(2001):1-25. 
129 ibid. 
130 Aucoin P., Administrative reform in public management: paradigms, principles, paradoxes and pendulums 
Governance: an International Journal of Policy and Administration 3(1990):115-137. 
131 Clarke J., Newman J., The right to manage: a second managerial revolution? Cultural Studies 7(3) (1993):427-
41 at 434: Clarke and Newman identify that there are strong links between managerialism and neo-liberal 
economics where there is a homogeneity between the state, the institution and the individual whereby 
excessive rŜƎǳƭŀǘƛƻƴ ƭƛƳƛǘǎ ŀŎǘƛǾƛǘȅ ƛƴ ŀƭƭ о ŀǊŜŀǎΣ ŀƴŘ ǿƘŜǊŜ ΨŦǊŜŜ ŜƴǘŜǊǇǊƛǎŜΩ ƛǎ ŀ ŎƻƳƳƻƴ ǘƘǊŜŀŘ ŎƻƴƴŜŎǘƛƴƎ ǘƘŜ 
3 areas. 
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Initially, the early Thatcher reforms were principally concerned with adjustments to the 

structure of administration and management within the NHS. These were symbolized by budget 

constraints and devolved management initiatives which were coherent with neoliberal 

policies.132 The Griffiths Report in 1983,133 argued that the previous consensus management 

style within the NHS, whereby service provision was determined mainly as a result of teams 

of clinicians, predominately doctors, at management level making decisions, with the manager 

acting in a ódiplomatô role, was mostly ineffective and should be curtailed.134 This style of 

management had occurred, it was claimed, as a corollary of medical autonomy, where doctors 

rather than managers were the most dominant actors, with all other non-medical professionals 

being perceived as being subordinate to the doctor.135 In these circumstances, the provision of 

health care services was seen as focusing on the producer of the service (the doctor) rather than 

on the patient/client and management strategies were recognised as reactive rather than 

proactive.136 Consequently, the Griffiths Report recommended that there be a change of 

emphasis in management terms and stressed the importance of delegated responsibility and 

regionalisation through systems of accountability and performance related processes.137 This 

was articulated by Roy Griffiths in the NHS Management Inquiry that preceded the Report 

who remarked: 

óIf Florence Nightingale were carrying her lamp through the corridors of the NHS today 

she would almost certainly be searching for the people in chargeô138  

 

                                                           
132 Pollitt C., Managerialism and the Public Services 2nd ed. (Blackwell; Oxford, 1993). 
133 Griffiths G., NHS Management Inquiry Report (Department of Health and Social Security; London, 1983). 
134 Harrison and Pollitt n16 above. 
135 Griffiths n133 above. 
136 Harrison and Pollitt n16 above. 
137 Smee n124 above: 101-129. 
138 Department of Health (DoH) Chairman R Griffiths The NHS Management Inquiry (HMSO; London, 1983) at 
12. 
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The Report launched a period of sustained growth in managerialism and an increase in the 

numbers of managers within the NHS.139 This new system of management or óNew Public 

Managementô (NPM) was said to be in stark contrast to the old bureaucratic systems, as it was 

to be based on efficiency (performance and outputs rather than inputs), value for money, 

competitive markets, consumerism, choice and customer care.140 This change in management 

style was to have a profound effect on the organisation of the NHS for managers, clinicians 

and patients (who became known as service users). Consistent with NPM and neoliberal 

philosophy, these reforms represented a broad transfer of the control of health care away from 

the professions to managers, of whom there was a rapidly increasing number in the NHS.141 

Within NPM, Le Grand argues that the medical practitioner is portrayed as a óKnaveô who 

pursues self-interest and the acquisition of autonomy, status and power.142 This is in contrast 

to the previous public perception of the doctor as a óKnightô143 who provides care to a trusting 

public as a result of altruistic motivation.144 Indeed within NPM, it is the manager who is a 

óKnightô,145 able to challenge the position of the doctor, his clinical decision making and 

                                                           
139 Ferlie E., Ashburner L., Fitzgerald L., Pettigrew A., The New Public Management in Action (Oxford University 
Press; Oxford, 1996) http://www.kingsfund.org.uk/projects/general-election-2010/key-election-
questions/how-many-managers (accessed March 14th 2014).  
140 Butcher T., 5ŜƭƛǾŜǊƛƴƎ ²ŜƭŦŀǊŜΥ ¢ƘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ ǘƘŜ {ƻŎƛŀƭ {ŜǊǾƛŎŜǎ ƛƴ ǘƘŜ мффлΩǎ (Open University Press, 
Buckingham, 1995) at 161; Dawson S., Dargie C., New Public Management: An assessment and evaluation with 
special reference to UK Health Public Management 1(4) (1999):459-481; Dunleavy P., Hood C., From old public 
administration to new public management Public Money and Management 14(3) (1994): 9-16; Olsen J.P., Maybe 
it is time to rediscover bureaucracy Journal of Public Administration Research and Theory 6(1) (Jan 2006): 1-24: 
Olsen explains that bureaucracy although often considered a derogatory term refers to a specific organisational 
ŜƴǾƛǊƻƴƳŜƴǘΣ ǘƘŜ ΨōǳǊŜŀǳΩ ƻǊ ΨƻŦŦƛŎŜΩ  ǿƘƛŎƘ ƛǎ ƭŀǊƎŜΣ ǎǘŀƴŘŀǊŘƛǎŜŘΣ ŦƻǊƳŀƭΣ ǊǳƭŜ ōŀǎŜŘ ŀƴŘ ƛƳǇŜǊǎƻƴŀƭΦ hƭǎŜƴΩǎ 
ŘŜŦƛƴƛǘƛƻƴǎ ŀǊŜ ŘǊŀǿƴ ŦǊƻƳ ǘƘŜ ǿƻǊƪ ƻŦ aŀȄ ²ŜōōŜǊ ǿƘƻ ƘŜ ǎǳƎƎŜǎǘǎ ŘŜǾŜƭƻǇŜŘ ŀ ŎǊƛǘƛǉǳŜ ƻŦ ΨōǳǊŜŀǳŎǊŀŎȅΩ ƛƴ 
the 1970s.   
141 Kings Fund The Future of Leadership and Management in the NHS: No more Heroes Report from the Kings 
Fund Commission on Leadership and Management in the NHS (Kings Fund; London, 2011); Kings Fund Report 
General Election 2010 (Kings Fund; London, 2010): this report states that while the total number of staff working 
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University Press; Oxford, 2003a) at 26. 
143 ibid. 
144Ahern M., Hendryx M., Social Capital and Trust in Providers Social Sciences and Medicine 57(2003):1195-
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treatment selections, in the name of efficient management, cost effectiveness and patient 

choice.146  

The political rhetoric espoused by the Thatcher Government identified the welfare state as 

integral to the wholesale deterioration of the country, with the professionals who worked within 

these institutions seen as unreceptive to the public as consumers of healthcare and to the órolling 

back of the stateô more generally.147 Klein argues that such a view may be seen as part of a 

governmental tactic which seeks to share credit for apparent successes but distances itself from 

deficiencies and poor outcomes when service provision is perceived to be less than 

satisfactory.148 In these circumstances the transfer of power and decision making from direct 

governance to regional management locates the government in the role of arbitrator and 

advocate for the service user, able to critically question the provision and quality of service on 

behalf of the consumer.149 As was intended, this situation created tensions and challenges for 

professionals particularly medical practitioners in NHS where, as indicated earlier, there had 

been a long history of respect and deference on behalf of the patient to the doctor. As a result 

of bestowing the patient or service user with choice in health care, the dynamic in the patient- 

professional relationship altered. Whilst patient expectations were elevated, professional 

authority and autonomy was undermined and diminished.150   

2.5.3 New Public Management and the Citizen as a Consumer of Healthcare 

The New Public Management (NPM) strategy articulates the citizen as consumer (or service 

user) in an especially potent symbol of neoliberal ideology.151 Clarke et al (2007) maintain that 

                                                           
146 Harrison and Pollitt n16 above. 
147 Clarke and Newman n100: 1-17. 
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149 /ƭŀǊƪŜ WΦΣ bŜǿƳŀƴ WΦΣ {ƳƛǘƘ bΦΣ ±ƛŘƭŜǊ 9ΦΣ ²ŜǎǘƳŀǊƭŀƴŘ [ΦΣ tǳōƭƛŎ {ŜǊǾƛŎŜ wŜŦƻǊƳ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Creating 
Citizen- Consumers: Changing Publics and Changing Public Services (Sage; London, 2007):27-46.  
150 ibid: 103-120.  
151 Dunleavy P., Democracy, Bureaucracy and Public Choice (Harvester Wheatsheaf; London, 1991); Butler E., 
Public Choice-A Primer (The Institute of Economic Affairs; London, 2012).   
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large state run institutions, including the welfare state and the NHS, which have a monopoly 

on service provision, may favour producer interests rather than the concerns of the service 

user.152 In such an environment, political and institutional influences were seen as having a 

negative impact on the public commodities market, which produced incompetent employment 

of resources and limited consumer choice.153  Thatcherism made this argument through 

employing the imagery of the tax payer, the consumer and the scrounger.154 Whilst the taxpayer 

was heavily burdened by excessive taxation to pay for the welfare state and the consumer was 

refused the ability to make real choices when accessing care, the scrounger, was seen as the 

predictable outcome of the welfare state, exploiting the welfare state for his or her own gain.155  

As such the ability of the individual citizen to make choices about his or her health care was 

essential to the neoliberal agenda;156 and in order to achieve this goal a change within the 

culture of the NHS was thought to be required. In 1988, Sir Patrick Nairne, the Permanent 

Secretary in the Department of Health and Social Services (DHSS) had remarked that no public 

service considered the public to any degree;157 whilst the white papers such as Promoting Better 

Health,158 and Working for Patients,159 promoted greater choice of services for patients.160  In 

keeping with the market rhetoric, the Conservative Government suggested that funding for 

services would follow the patient, with the perceived neoliberal advantages being considered 

                                                           
152 Clarke and Newman n100. 
153 Clarke and Newman n100; Newman J., Beyond The New Public Management in Clarke J., Gewirtz S., 
McLaughlin E., ed. New Managerialism, New Welfare (Open University Press; London, 2001): 45-61 
154 Klein n148 above. 
155 Dunleavy n151 above. 
156 Savas n124 above. 
157 Smee n124 at 133. 
158 Department of Health (Do) Promoting better health (HMSO; London, 1987). 
159 Department of Health (DoH) Working for patients (HMSO; London, 1989) cm 555; House of Commons Select 
Committee (Health) Commissioning 1948-2010 (House of Commons; London, March 20th 2010): the White Paper 
Ψ²ƻǊƪƛƴƎ ŦƻǊ tŀǘƛŜƴǘǎΩ ǿŀǎ ǎŜŜƴ ŀǎ ƛƴǘǊƻŘǳŎƛƴƎ ƻƴŜ ƻŦ ǘƘŜ Ƴƻǎǘ ŦǳƴŘŀƳŜƴǘŀƭ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ bI{ ǎƛƴŎŜ ƛǘǎ 
ƛƴŎŜǇǘƛƻƴ ǿƘŜƴ ƛǘ ŎǊŜŀǘŜŘ ǘƘŜ ΨƛƴǘŜǊƴŀƭ ƳŀǊƪŜǘΩ ŀƴŘ ŜǾŜƴǘǳŀƭƭȅ ǇŀǎǎŜŘ ƛƴǘƻ ƭŀǿ as the NHS and Community Care 
Act 1990. http://www.publications.parliament.uk/pa/cm200910/cmselect/cmhealth/268/26805.htm (accessed 
15/04/2014). 
160 HC Deb vol. 146 col.165.31 January 1989. 
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Protecting the Public: The Current Regulation of Midwifery 

 

67 
 

self-evident. 161  However this proposal was seen by the Labour party, when in opposition, as 

an attempt to privatise the NHS, thus limiting the choices available to certain types of patients 

including the elderly, those with chronic illness and the disabled as a result of the high cost of 

care for these people.162 It is noteworthy that these reforms when implemented did not offer 

choice to all patients as was originally thought.163  Further, once New Labour formed the 

government in 1997, this criticism of NHS reforms appears to have been forgotten: this will be 

discussed in more detail in the next chapter.  

As a result of the Conservative NPM agenda, the provision of choice and the woman centred 

care policy became integral aspects of care for pregnant women in the UK.164 Although this 

might be seen as a development of the far older notion of being ówith womanô, this strategy did 

nevertheless reformulate this concept in a specific manner, particularly in relation to the 

relationship between the midwife and woman. This theme is one that emerges in the empirical 

data and as such requires some exploration below. 

2.5.4 Choice and Control in Maternity Care 

One interpretation of the justification for choice in health care is that it may be linked to 

definitions of the democratic capitalist state which ensures that the patient and not the clinician 

should have decision making power.165 In the 1980s, in spite of the earlier failures, the 

consumer organisation AIMS encountered (which were discussed above), it had continued to 

highlight the challenges that pregnant women experienced. These difficulties were accentuated 

in 1982 by the prosecution of Brian Radley for attending the birth of his own baby despite there 

                                                           
161 Ibid at col. 171. 
162 Ibid at col. 170. 
163 Appleby J., Harrison A., Devlin N., Shaping the New NHS: What is the Real Cost of More Patient Choice? (Kings 
Fund; London, 2003). 
164 Cumberledge J., Report of the Expert Maternity Group: Changing Childbirth (HMSO; London, 1993); House of 
Commons Select Committee Maternity Services: Second Report of the Health Committee (HMSO; London, 1992).  
165 Le Grand J., From Pawn to Queen: Economics, ethics and health policy cited in Appleby J., Harrison A., Devlin 
N., Shaping the New NHS: What is the Real Cost of More Patient Choice? (Kings Fund; London, 2003b). 
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being no law to prevent this occurrence.166 The public response to Radleyôs conviction was one 

of concern that state power and influence was being employed to force women to accept the 

dominant medical opinion. Notwithstanding, that birth for many women was a normal 

physiological process not a pathological disease and as such it was unclear why they should be 

made to obey the doctorsô instructions.167 In response to the Radley case, AIMS established the 

Maternity Defence Fund (MDF) which was used to make claims of assault against the medical 

and midwifery professions. The launch of this fund and the pledge to act caused a shift in 

attitudes virtually straightaway, with discussions of patientsô rights and consent coming to the 

fore for the first time.168 Consequently, this was recognised as one of the most successful 

actions by users of the maternity services in recent years.169 

Following the Radley case and the creation of the MDF demonstrations and rallies were 

organised which were supported by the Association of Radical Midwives (ARMs), the National 

Childbirth Trust (NCT), and the renowned obstetrician Professor Wendy Savage, to highlight 

the problems that pregnant women faced when accessing maternity services.170 These 

organisations identified that the individualised care that pregnant women received was very 

limited and called for greater choice particularly in terms of the place of birth. This was 

recognised as being problematic because it was acknowledged that any woman wishing to have 

a home birth would encounter obstructions from service providers who were either unwilling 

                                                           
166 Donnison n17 above; Association for Improvement in Maternity Services (AIMS) n73 above: Michelle Williams 
had refused medical or midwifery attendance as a result of a traumatic hospital birth with her first baby, and 
believed that staff working in the West Midlands Regional Health Authority, had tried to coerce her into changing 
her decision to have a home birth for one in hospital. It was this Health Authority who brought the case which 
ǊŜǎǳƭǘŜŘ ƛƴ .Ǌƛŀƴ wŀŘƭŜȅ όaƛŎƘŜƭƭŜΩǎ ǇŀǊǘƴŜǊύ ōŜƛƴƎ ŎƻƴǾƛŎǘŜŘ ƻŦ ŘŜƭƛǾŜǊƛƴƎ Ƙƛǎ ƻǿƴ ōŀōȅ ŦƻǊ ǿƘƛŎƘ ƘŜ ǿŀǎ ŦƛƴŜŘ 
£500. The prosecution was brought using the Midwives Act 1951 s. 4 which was intended to protect women 
ŦǊƻƳ ǳƴǉǳŀƭƛŦƛŜŘ ƛƴŘƛǾƛŘǳŀƭǎ ŀŎǘƛƴƎ ŀǎ ƳƛŘǿƛǾŜǎΣ ƴƻǘ ŦǊƻƳ ƳŜƴ ǿƘƻ ǿŜǊŜ ǎǳǇǇƻǊǘƛƴƎ ǘƘŜƛǊ ǇŀǊǘƴŜǊΩǎ ǊŜǉǳŜǎǘǎΦ 
The fine was paid by a consultant psychiatrist who was appalled by the poor treatment Michelle Williams and 
her partner had received.  
167 Bowes W.A., Selgestrad B., Fetal versus Maternal Rights: Medical and Legal Perspectives Obstetrics and 
Gynaecology (August 1981): 209-214. 
168 Association for Improvement in Maternity Services (AIMS) n73 above. 
169 ibid. 
170 ibid. 
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or unable to support such requests. 171 The pregnant woman, it was argued, would be required 

to have patience, courage, political skill and determination in order to overcome such 

obstacles.172 Predictably, as a result of the medical opposition to home birth, the home birth 

rate had fallen from approximately 33 per cent in 1961 to less than 2 per cent by 1982,173 

despite the limited evidence that birth within the hospital setting was safer than birth at home.174 

This denial of consumer choice would therefore appear to be the catalyst for change in the 

maternity services whereby neoliberal ideology could take centre stage encouraging as it did 

citizensô rights to choice in health care.175  

The commitment to choice in the maternity services was articulated in the Changing Childbirth 

Report (1993).176 The Report took forward the concept of woman centred care, which 

originated in the earlier proposals of ARM in 1986.177 Woman centred care may be seen as 

giving the service user a voice, as it articulates the individual woman, her needs and choices 

throughout pregnancy, childbirth and the postnatal period.178 The Report recommended that, 

pregnant women should have an active role in making decisions about the care and treatment 

they received during pregnancy and childbirth.179  However, whilst favouring maximum 

                                                           
171 Association for Improvement in Maternity Services (AIMS) AIMS Quarterly (Spring 1986):1-2. 
172 Donnison n17 above at 195. 
173 BirthChoiceUK Home Birth Rates for England and Wales: 1961-2012 (BirthChoiceUK, 2014): in this data home 
birth rates have been derived from information collected at birth registration by the Office of National Statistics 
http://www.birthchoiceuk.com/Professionals/index.html (accessed 13/02/15). 
174 Tew n70 above. 
175 Salter B., The Politics of Change in the Health Service (Macmillan; London, 1988). 
176 Cumberlege n164 above. 
177 Association of Radical Midwives (ARM) The Vision (ARM; Ormskirk Lancashire; 1986): this group of midwives 
attempted to challenge the medical modeƭ ƻŦ ŎƘƛƭŘōƛǊǘƘ ŀƴŘ ƛƴ ǎƻ ŘƻƛƴƎ ΨƴƻǊƳŀƭƛǎŜΩ ǘƘŜ ōƛǊǘƘƛƴƎ ǇǊƻŎŜǎǎΦ 
178 Deery R., Kirkham M., Supporting Midwives to Support women in Page L.A., McCandlish R., eds. The New 
Midwifery Science and Sensitivity in Practice 2nd ed. (Churchill Livingstone; Edinburgh, 2006) at 125.  
179 /ǳƳōŜǊƭŜƎŜ ƴмсп ŀōƻǾŜΥ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ΨǊƛƎƘǘǎΩ ŀǊŜ ƻǳǘƭƛƴŜŘΥ ŀŎŎŜǎǎ ǘƻ ŀ ƴŀƳŜŘ ƳƛŘǿƛŦŜ ǿƘƻ 
was responsible for care; access to a consultant obstetrician at least once in pregnancy; access to a consultant 
paediatrician where problems are identified with the fetus; access to maternity records and confidentiality; 
information about local maternity services; access to antenatal care which includes being able to be seen within 
30 minutes of the designated appointment time; having a birthing partner present during the birth; having the 
baby identified for security purposes; information on infant feeding; respect for privacy, dignity and cultural and 
religious beliefs; visitors to have access at all times; access to hospital or community services according to any 
specific need. 

http://www.birthchoiceuk.com/Professionals/index.html


Protecting the Public: The Current Regulation of Midwifery 

 

70 
 

involvement of the pregnant woman in decision making, the rights provided in the Report 

remained fragile.180 For pregnant women to act as consumers of health care and make effective 

choices, they need to have knowledge of all the possible options available to them and this may 

be beset with problems and challenges. Women may lack sufficient information and as a 

consequence may make choices which are less than optimal.181 Equally, competition to provide 

health care, might be limited whenever the cost of a particular type of health care is considered 

to outweigh the potential benefits.182 Consequently consumer choice and empowerment within 

maternity services may be seen at times to exist in tension with service provision, where the 

state aim is focused on financial efficiency and the deployment of restricted numbers of 

qualified staff.183 This theme also emerged in the empirical data and will be discussed in 

chapters four, five and six.   

Whilst Changing Childbirth was heralded as repositioning the woman at the centre of care and 

decision making, there was no obligation for service providers to carry out the Reportôs 

recommendations and, as such, many of the proposals were not implemented.184 What is more, 

attempts to maximise individualised woman centred care were not universally recognised as 

being beneficial to all and as such the initiative appears to have been limited in its success.185 

Again, the theme of woman centred care, and some of the tensions around it, are clearly visible 

in the empirical data and will be discussed in chapters four and six.   

                                                           
180 5ƛƳƻƴŘ .ΦΣ ²ƻƳŀƴ /ŜƴǘǊŜŘ /ŀǊŜ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Legal Aspects of Midwifery 2nd ed. (Books for Midwives 
Press; London, 2003): 72-89. 
181 Appleby, Harrison and Devlin n163 above. 
182 ibid. 
183 Kirkham M., The Maternitȅ {ŜǊǾƛŎŜǎ /ƻƴǘŜȄǘ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ The Midwife-Mother Relationship 2nd ed. (Palgrave 
Macmillan; Basingstoke, 2010):1-16. 
184 Sandall J., Changing Childbirth Again? Implications of the NSF: Report of the Meeting of the Forum on 
Maternity and the Newborn of the Royal Society of Medicine Midwives (April 2005). 
http://www.rcm.org.uk/midwives/features/changing-childbirth-again-implications-of-the-nsf/ (accessed 
16/04/2014). 
185 Appleby, Harrison and Devlin n163 above; Kirkham n183 above. 
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Following the change of Prime Minister in 1990, the neoliberal project was seen to enter a new 

phase when different neoconservative social policies and agendas were implemented.186 Within 

healthcare this included the expansion of patientsô rights and the early development of the so-

called órisk managementô in health care.  

2.6. The Emergence of Risk in Health Care (1990-1996) 

At the beginning of the 1990s, John Majorôs Conservative administration articulated patientsô 

rights in policy documents such as The Patientôs Charter, which clearly set out the standards 

of care and choice that patients might expect.187 However, these rights were often in direct 

competition with other neoliberal and NPM strategies including the provision of cost effective 

care and stringent financial controls. This unsurprisingly created tensions in service provision 

and led to general dissatisfaction with the care that was provided,188 and which may in part be 

responsible for the rise in litigation in recent years.189  

Risk management systems were devised in order to manage the increase in the number of 

claims and the rising cost of litigation.190 Beck argues that many risks emerge in society as a 

consequence of decision making by experts.191 Given that these experts are inevitably fallible, 

this can result in a loss of confidence in the professionalôs expertise and that of their 

organisation.192 During the early 1990s, whilst many NHS institutions utilised some elements 

of risk management such as the reporting of accidents, health and safety committees and 

                                                           
186 Peck and Tickell n7 above. 
187 Department of Health (DoH) The Patients Charter: Raising the Standards (HMSO; London, 1992). 
188 McSherry R., Pearce P., Clinical Governance: A Guide to Implementation for Healthcare Professionals 
(Blackwell; Oxford, 2002). 
189Pratt R., Morgan S., Hughes J., Mulhall A., Fry C., Perry C., Tew L., Healthcare Governance and the 
modernisation of the NHS: infection prevention and control British Journal of Infection Control 3(5)(2002): 16-
25. 
190 Dingwall R., Fenn P. Risk management: financial implications in Vincent C., Clinical Risk Management (British 
Medical Journal (BJM) Books; London, 1995): these authors suggest that between 1975 and 1992 the number of 
claims per annum in the NHS had risen from 500 to 6000. 
191 Beck U., Risk Society: Towards a New Modernity (Sage; London, 1996) 
192 ibid at 4: Beck defines risk as the likelihood of physical harm due to given technological or other processes. 



Protecting the Public: The Current Regulation of Midwifery 

 

72 
 

managers who dealt with complaints, there was no formal risk management plan which 

connected the identification, analysis and control of risk.193 However, following the 

Department of Healthôs endorsement of the risk management programme in 1993,194 the 

process was implemented across the NHS.195 In 1995, the NHS Litigation Authority (NHSLA) 

was created to manage negligence claims made against NHS organisations and produce risk 

management standards to improve care provision.196 Part of this organisations function was to 

administer the Clinical Negligence Scheme for Trusts (CNST) which offers indemnity to NHS 

Trust members and their employees for clinical negligence claims that relate to incidents that 

occurred from 1st April 1995.197   In the years following the election of the Blair Government 

in 1997, the attempt to manage risk and control litigation claims solidified into clinical 

governance strategies. This will be examined in more detail in the following chapter.  

2.7 Conclusion  

This chapter has begun to set out the historical and political context of the provision of 

maternity care in the UK during the twentieth century. The story of the regulation of midwifery 

throughout this time has been one of conflict and control over the process of pregnancy and 

birth. The main protagonists in this battle have been the doctor, the midwife, the woman and 

the state.  During the early part of the twentieth century this struggle between the medical 

profession, midwives and the pregnant woman resulted in the partial replacement of midwifery 

                                                           
193 Walshe K., The development of risk management in Vincent C Clinical Risk Management: Enhancing Patient 
Safety 2nd ed. (British Medical Journal (BJM) Books; London, 2001):45-60. 
194 Department of Health (DoH) Executive Letter: Risk Management in the NHS (HMSO; London, 1993): 111.  
195 Mant J., Gatherer A., Managing clinical risk: makes sense but does it work? British Medical Journal 
308(1994):1522-1523.  
196 National Health Service Litigation Authority (NHSLA) NHSLA Risk Management Standards 2013-2014 (NHSLA; 

London, March 2013a). 
197 National Health Service and Community Care Act 1990 s. 21; Health and Safety Executive (HSE) Five Steps to 
Risk Assessment (HSE; London, 1999) at 2; National Health Service Litigation Authority (NHSLA) Clinical 
Negligence Litigation: A very brief guide for clinicians (Clinical Negligence Scheme for Trusts (CNST)) (NHSLA; 
London, June 2003): the NHSLA manages Clinical Negligence Scheme for Trusts (CNST) and liabilities to third 
parties scheme (LTPS). CNST is funded on a pay-as-you-go, non- profit basis. The NHSLA produces standards that 
have been designed to address   organisational,   clinical,   and   non- clinical or health and safety risks. 
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practice with medical technology and expertise as society became more reliant on science and 

medicine.198 These developments were supported by an emerging regulatory framework which 

underpinned the medical professionôs dominance of the midwife and childbirth. 

With the creation of the welfare state in the years following the Second World War, the 

regulation and practice of midwifery may be seen through the lens of the developing NHS. As 

a result of proposals put forward by the medical profession, which were supported by the state, 

the 1950s and 1960s saw pregnant women being encouraged to give birth in hospitals despite 

there being limited evidence to support this change.199 Consequently older social forms of 

knowledge were replaced by scientific forms which were deemed by the state and the medical 

profession to be more beneficial to the pregnant woman and her unborn child.200 In these 

circumstances, in addition to caring for the labouring woman as they once had, midwives 

developed the technical skills needed to ensure that that the machinery being applied to the 

labouring woman was functioning effectively. Thus, for many midwives, the nature of their 

work was more akin to that of obstetric nurses, with the pregnant woman being relegated to the 

periphery of care.201  

In the last decades of the twentieth century, the conflict within the welfare state shifted once 

more. During this period dissent and dissatisfaction with the paternalistic model of welfare 

enabled the Thatcher Government in the 1980s to implement significant reforms. The outcome 

of this was that the practice and regulation of midwifery was changed again. Consistent with 

the Thatcherite style of neoliberalism, NPM strategies and public choice policy were endorsed 

in an attempt to óroll backô the machinery of the state, whereby professional autonomy was 

eroded in favour of the individual consumer.202 For the pregnant woman, this move came at a 

                                                           
198Lowis et al n46 above: 5-41. 
199 Towler and Bramall n19 above: 247-287. 
200 Oakley n17 above: 17-58. 
201 Kirkham n79 above: 81-99. 
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time when many were disillusioned with the care they were being offered.203 However whilst 

the public choice model was a part of the Thatcher vision of neoliberalism, it was not until 

1993 in the post Thatcherite era that this became a reality for some women.204 The policy 

changes which were implemented by the Major Government resulted in another realignment 

of the actors involved in the provision and regulation of maternity services within a neoliberal 

framework. As a consequence of attempts to manage increasing claims of clinical negligence, 

the developing emphasis on risk required the state to devise strategies to address this problem 

which created new problems for the midwife and pregnant woman.  

In chapters four, five and six these challenges continue to resonate in current service provision 

where the issue of risk and its influence on the care offered appeared to have a direct impact 

for the pregnant woman regardless of whether she had any underlying health concerns. The 

question of risk and how to manage it also emerged in my empirical research. Here, the midwife 

appeared to be involved in balancing the requirements of the service with the needs and 

expectations of the pregnant woman, which frequently impacted on the outcome of care.    

In the next chapter the current governance framework for midwives will be considered in detail. 

The chapter will examine the regulatory changes that took place during the New Labour 

Government which came to office in 1997. The discussion will pay particular attention to the 

reforms that occurred in the NHS, to the maternity services and to the midwives themselves 

during Blairôs administration. It will consider whether these New Labour reforms conflicted 

with, or further supported those of its Conservative predecessors to determine the influence 

they have had on the provision of care offered to pregnant women today.   

 

                                                           
203 hΩ 5ǊƛǎŎƻƭƭ ŀƴŘ aŜŀƎƘŜǊ ƴсрΥ мн-13. 
204 Cumberlege n164 above. 
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3. Midwif ery Governance in Context 2: Current Maternity Service 

Provision, Reform and Regulation (1997-2010) 

 

3.1 Introduction 

In 1997 Tony Blairôs New Labour Government came to power, with the NHS featuring strongly 

in the Manifesto upon which he was elected. The Manifesto stated: 

óIn health policy, we will safeguard the basic principles of the NHS, which we founded, 

but will not return to the top-down management of the 1970s. So we will keep the 

planning and provision of healthcare separate, but put planning on a longer-term, 

decentralised and more co-operative basis. The key is to root out unnecessary 

administrative cost, and to spend money on the right things-frontline care.ô1 

 

This short statement contains the essence of a far-reaching reform programme that was to have 

an influential impact on the shape of the modern NHS. New Labour recognised serious 

problems in the NHS, created by Conservative and Socialist policies of the 1970s and 1980s. 

These problems involved: outmoded managerial ideology, a service which was fragmented and 

staff who lacked accountability to patients.2 This situation arose in part as a result of the drive 

for efficiency and cost-effectiveness so favoured by the previous Conservative Government,3 

and were visible as misconduct and catastrophic failings in care provision in a host of cases 

including: Allitt,4 Shipman,5 and the Bristol Royal Infirmary Childrenôs Heart Service.6  For 

the Blair administration, then, reform of the NHS was inevitable. This would consist of 

significant restructuring, with questions about quality care provision, safety, poor performance 

                                                           
1 Blair A., new Labour because Britain deserves better Labour Party Manifesto (Labour Party; London, 1996a) 
http://www.politicsresources.net/area/uk/man/lab97.htm (accessed 20/06/2015). 
2 tƻƻƭŜ [ΦΣ IŜŀƭǘƘ /ŀǊŜΥ bŜǿ [ŀōƻǳǊΩǎ bI{ ƛƴ /ƭŀǊƪŜ WΦΣ DŜǿƛǊǘȊ {ΦΣ aŎ[ŀǳƎƘƭƛƴ 9ΦΣ ŜŘǎ New Managerialism New 
Welfare? (Open University Press; London, 2001): 102-121. 
3 ibid. 
4 R v Allitt 1992 [2007] EWHC 2845 (QB): In 2006 Allitt launched an appeal against the length of her sentence. 
Burton J confirmed on 6th December 2007 that Allitt should serve a minimum of 30 years as per her original 
sentence. 
5 Smith J., The Shipman Inquiry: First Report (Shipman Inquiry; Manchester, 2002). 
6 Kennedy I., Bristol Inquiry: Final Report (Stationary Office; London, 2001). 
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and competence being addressed by new regulation. Here, importantly New Labour was also 

influenced by a perceived need to manage óriskô, a concern that had gained increasing 

magnitude during the previous decade, providing an enhanced mandate for strong state 

intervention.  

However, it is important to view this programme of reforms within the context of the NHS as 

an organisation, where the workforce is influenced not only by the rules of the organisation but 

also by its culture.7 Within this concept of culture, informal rules, processes, traditions and 

expectations, collective ideals or ótribalism,ô8 in healthcare as well as limited agreement of 

roles and work strategies,9 all play an important function.10 Nowhere is this more prevalent 

than in the maternity services, where custom and practice methods of care provision may 

conflict with more technological advances, and where different groups of clinicians and service 

users have different expectations of outcomes and ways of achieving them.11 The provision of 

care which is seen as safe and effective may be envisaged differently by the different 

professional groups and the pregnant woman and as a result may be considered at times to be 

an elusive objective. Thus, as Black argues, in order for regulation to be effective it needs to 

become institutionalised as part of the culture of the community which is being regulated, in 

this case the maternity services.12   

                                                           
7 Baldwin R., Cave M., Lodge M., Understanding Regulation (Oxford University Press; Oxford, 1999) at 27; Ayres 

I., Braithwaite J., Responsive Regulation: Transcending the deregulation debate (Oxford University Press; Oxford, 
1992); Morgan B., Yeung K., An introduction to Law and Regulation: text and materials (Cambridge University 
Press; Cambridge, 2007). 
8 The Oxford Online Dictionary (2014) defines tribalism as the state of being organised in a tribe. It is usually 
uncomplimentary and relates to behaviour and outlooks which arise from a strong sense of loyalty to a particular 
social group or tribe http://www.oxforddictionaries.com/ (accessed 27/04/2014). 
9 Richards A., Carley J., Jenkins-Clarke S., Richards D.A., Skill mix between nurse and doctors working in primary 
care- delegation or allocation: a literature review International Journal of Nursing Studies 37(2000):185-197. 
10 Baldwin, Cave and Lodge n7 above at 31. 
11 Wilson J.H., Symon A., Clinical Risk Management in Midwifery: The Right to a Perfect Baby? (Books for 
Midwives; Oxford, 2002). 
12 Black J., Regulatory Conversations Journal of Law and Society 29 (1) (March 2002b): 163-96. 

http://www.oxforddictionaries.com/
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The current chapter will continue the analysis, begun in chapter two, of the shifts that have 

occurred in the care offered to pregnant women in the United Kingdom. Here, the focus will 

be on developments from 1997 onwards. These changes have affected the regulation of health 

care provision and the healthcare professions, which have created new challenges and 

opportunities within the regulatory community of the NHS, both for those who provide 

services, as well as those who access them. The chapter aims both to explain the regulation that 

is currently in place, therefore setting out the foundation for exploring its impact on the 

midwives who work within it, as well as contextualising the law within the broad ideological 

shifts that led to its introduction and revision. The chapter will focus on the regulatory reforms 

that predate the collection of my empirical data and as such will end in 2010.  

The chapter begins by analysing the political ideology of the New Labour Government and 

considers how its policies for the NHS reflected the so called óThird Wayô philosophy (3.1.1).  

It will then explore the idea of órisk managementô which emerged as a specific and important 

driver of reform for the Blair administration (3.1.2). Following this, the chapter will go on to 

examine the regulatory strategies which were devised and developed in order to address the 

perceived crisis within the NHS (3.2), focusing in particular on questions of quality and safety 

and the strategies of risk management and clinical governance that were employed to resolve 

the issues of poor quality and unsafe care (3.3 and 3.4). The chapter ends with a discussion of 

the important specific regulation of midwifery which was introduced by the Nursing and 

Midwifery Order 2001 (3.5). 

3.1.1 New Labour, the Third Way and the NHS  

Throughout the New Labour discourse there is an emphasis on redefining the role of the state, 

with a movement away from the traditional socialist emphasis on a state which attends to issues 

of class discrimination and wealth redistribution, towards  a state which encourages óactive 
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citizenshipô and óopportunityô.13 For the Blair Government, the óopportunity stateô labours 

together with communities, families and individuals in a rejuvenation of the nation, which Blair 

articulated as the ósomething for something societyô.14 This notion of the óopportunityô state 

follows the óThird Wayô ideology of providing increased opportunities for the enhancement of 

society though a modernized welfare state rather than a return to the post-war welfare agenda.15  

The óThird Wayô is typically characterised as offering a mixture of free market philosophy and 

social democracy.16 It adopts neoliberal notions regarding the distribution of income and 

recognises the stability of capitalist economies.17 Importantly, it also accepts the expansion of 

the market into all parts of society, believing that the quest for increased revenue is the most 

effective way to achieve economic success.18 However the neoliberalism anticipated in the 

Third Way was a much more subtle project than the above description might seem to suggest. 

Peck and Tickell argue that the Third Way sought to address the limitations of the Thatcher 

style of neoliberalism which involved a simple órolling backô of the regulatory state.19 Within 

the Third Way, in contrast, there was an extension of state governance and regulation, which it 

was envisaged would produce additional benefits across the economy and society in general.20 

Blairôs NHS policies must be located within this broad sweep, and can thus usefully be viewed 

as both building upon and extending the reforms of the previous chapter, but should also be 

seen as departing from them in certain, crucial areas.    

 

                                                           
13 Poole n2 above at 199. 
14 Blair A., New Britain: My Vision of a Young Country (Fourth Estate; London, 1996b): 298. 
15 Poole n2 above. 
16 Arestis P., Sawyer M., Neoliberalism and the Third Way in Saad-Filho A., Johnston D., eds Neoliberalism: A 
Critical Reader (Pluto Press; London, 2005). 
17 ibid. 
18Arestis and Sawyer n16 above; Giddens A., The Third Way: The renewal of social democracy (Polity Press; 
Cambridge, 1998). 
19 Peck J., Tickell A., Neoliberalizing Space Antipode 34(2) (16th December 2002):380-404. 
20ibid; Greve B., Welfare states and ǿŜƭŦŀǊŜ ǊŜƎƛƳŜǎ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Welfare and the Welfare State: Present and 
Future (Routledge; London, 2015): 29-54. 
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These subtle shifts between New Labour and the policies of the previous administration are 

clearly visible in policy documents such as The New NHS: Modern and Dependable.21 This 

committed New Labour to increases in annual expenditure of 5% in the NHS until 2004, yet 

with public spending still to be just as tightly controlled as it had been under the Conservatives. 

Blair put an end to the Conservative óinternal marketô in health, believing that it encouraged 

the bureaucracy, division of the service and inequity of provision that New Labour perceived 

to be important elements of the crisis in the NHS.22  

However, this did not signal a return to a higher level of state control of NHS financing. Rather, 

in keeping with the Third Way philosophy of partnership, a mixed economy of private and 

public provision in state services and the drive for efficiency were key objectives for the new 

administration.23 Interestingly the use of market incentives, such as the increase in the provision 

of health care services from the private sector, which were unpopular with Labour when in 

opposition, were implemented through programmes such as the Private Finance Initiative (PFI) 

when they came to office. Whilst this was seen as a temporary way of managing public finances 

both in terms of income and outgoings,24 the schemes have received much criticism from 

professional organisations such as the British Medical Association (BMA),25 and in some 

instances, have caused large scale debt to several NHS Trusts in England.26 

                                                           
21 Department of Health (DoH) The New NHS: Modern Dependable (HMSO, London; December 1997). 
22 Smee C., Speaking Truth to Power: Two Decades of analysis in the Department of Health (Radcliffe; Oxford, 
2005) at 115. 
23 Flynn R., Williams G., Contracting for Health (Oxford University Press; Oxford, 1997). 
24 Poole n2above. 
25 House of Commons Treasury Select Committee Private Finance Initiative: Written Evidence submitted by the 
British Medical Association (HC; London, August 10th нлммύΥ ǘƘŜ .a!Ω{ Ƴŀƛƴ ŎƻƴŎŜǊƴǎ ǊŜƎŀǊŘƛƴƎ tCLΩǎ ǿŜǊŜ ǘƘŀǘ 
they were costly, not cost effective, and inflexible and that public funds are transferred to the private sector 
with no demonstrable benefits 
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1146/1146vw04.htm 
(accessed 20/03/2014). 
26National Audit Office (NAO) The Report by the Comptroller and Auditor General: Peterborough and Stamford 

Hospitals NHS Foundation Trust Session 2012-13 (Department of Health (DH); London, 29th November 2012): the 
Report outlines that the scheme was approved despite the fact that Monitor, the Foundation Trust regulator, 
raised serious concerns about the cost and affordability of the plan, although these did not foresee the level of 
the problems that have since arisen. The Report goes on to highlight that the scheme was approved before the 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1146/1146vw04.htm
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As was noted above, a series of high profile cases,27 that demonstrated serious failures in care, 

also proved to be significant policy drivers for the New Labour administration. These cases 

focused attention on the quality of the outcome which included the patient/ carer experience.28 

Here, Blairôs partnership ideology and the administrationôs preference for active participation 

in NHS management was significant.29 The relationship between the state, the healthcare 

professional and the individual was seen as coherent and fluid. Rather than closely managing 

specific change, the role of the state was seen as one of motivating other parties to produce 

health outcomes that will benefit the nation as a whole. The impact of this philosophy is visible 

throughout the legislative and policy initiatives discussed below. 

3.1.2 Eliminating Risk and Uncertainty in Healthcare  

The New Labour Government was significantly convinced by ideas of órisk managementô, 

which had gained dominance as part of a broader social anxiety regarding risk.30 At the time 

that Blair came to power, the influential theorist Zygmun Bauman was arguing that risk was 

said to be everywhere in Western culture ófrom fatty fast foodséin sex without condoms, in 

cigarette smokeéin the dirt you see and the germs you do not,ô with a corresponding awareness 

of risk amongst individuals and a set of imperatives for all society which enabled the 

assessment of what risk is and how it should be dealt with.31  This apprehension over public 

                                                           
banking crisis in 2008, at a time of fast expansion in health spending. In the time since the hospital has been 
functioning, spending on health care provision has mostly not increased in real terms. The investment cost of 
the plan as a percentage of the revenue costs was 142%, the largest in the NHS. ¢ƘŜ ǎƛȊŜ ƻŦ ǘƘŜ ¢ǊǳǎǘΩǎ ŘŜŦƛŎƛǘ ƛƴ 
2011-12 was 22 per cent of its costs and income.  
27 Allitt n4 above; Smith n5 above; Kennedy n6 above. 
28 Smee n22 above at 106.  
29 Poole n2 above. 
30 Lupton D., Risk (Routledge; London, 1999) at 9: Lupton notes that risk and uncertainty tend to be treated as 

conceptually the same thing. 
31Bauman Z., Postmodern Religion? in Heelas P., Martin D., Morris P., ed. Religion, Modernity and Postmodernity 
(Blackwell; Oxford, 1998): 55-78. 
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safety, and the emergence of what Beck described as the órisk society,ô provides a strong 

impetus for political policy, debate and legislation.32  Beck states:  

óWe no longer choose to take risks, we have them thrust upon usé.nobody can escape. 

Our society is riddled with random risks. Calculating and managing risks which nobody 

really knows, has become one of our main preoccupations.ô33   

 

The principle of risk is therefore ónot that it is happening but that it might be happening,ô34 and 

this concern resonates particularly in the context of the provision of healthcare services. Here, 

the medical profession offer consultations which are loaded with risks, which are understood 

by the patient as diagnosis, which then require decisions to be made in relation to those risks.35 

Yet whilst this presents a strong mandate to seek to ómanageô such risk, ideas of risk can also 

sit in considerable tension with other rights and principles such as autonomy, protection, 

beneficence, and within a midwifery context, woman centred care.36  Indeed, it is possible that 

the elevation of risk may result in methods of case management that operate to the detriment 

of an individualôs right to self-determination, or best interests. 37  

It is perhaps unsurprising that these kinds of tensions were clearly visible in the empirical data 

in chapterôs four to six of this thesis, as risk management poses particular challenges within 

pregnancy and childbirth.38 A risk analysis will routinely be undertaken within maternity care 

                                                           
32Wilson and Symon n11 above. 
33Beck U., The Politics of risk society in Franklin S. ed. The Politics of Risk Society (Polity Press; Cambridge, 1998) 
at 12; see further Scott A., Risk or Angst Society in Adam B., Beck U., Van Loon J., ed. The Risk Society and Beyond: 
Critical Issues for Social Theory (Sage; London, 2007) at 39. 
34 Adam B., Beck U., Van Loon J., The Risk Society and Beyond: Critical Issues for Social Theory (Sage Publications; 
London, 2007) at 2. 
35 Samerski S., The decision trap- How genetic counselling transforms pregnant women into managers of foetal 
risk profiles in Hannah-aƻŦŦŀǘ YΦΣ hΩaŀƭƭŜȅ tΦΣ ŜŘǎΦ Gendered Risk (Routledge-Cavendish; Oxon, 2007): 55-74. 
36 hΩaŀƭƭŜȅ tΦΣ wƛǎƪΣ ¦ƴŎŜǊǘŀƛƴǘȅ ŀƴŘ CǊŜŜŘƻƳ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Risk, Uncertainty and Government (Glasshouse 
Press; London, 2004): 173-181. 
37 Preston-Shoot M., Evaluating self-determination: An adult protection case study Journal of Adult Protection 
3(1) (2001): 4-14.  
38 Royal College of Midwives (RCM) Assessing and managing risk in midwifery practice (RCM; London, 2003) at 
1. 
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to indicate a womanôs suitability to a specific model of care.39 Following the Third Way 

conception of individual responsibility,40 the pregnant woman is required to be responsible for 

her pregnancy and to work in partnership with healthcare professionals who will support her 

in the risk laden endeavour of pregnancy. This approach is justified by evidence based 

medicine, which creates a significant impetus for the woman to acknowledge the risks that are 

applied to her pregnancy and to accept the advice given to her, as this will enable her to follow 

the path of ógreatest benefit with the least riskô.41   

An additional factor which renders the accurate calculation of safety particularly difficult 

within the maternity services is that, frequently, the amassed data does not provide an in-depth 

analysis of reported incidents apart from maternal deaths.42 However, such evidence as does 

exist suggests some cause for concern. The Royal College of Obstetricians and Gynaecologists 

(RCOG) (2013) identified that stillbirth and maternal mortality rates in the UK are amongst the 

highest in Europe.43 In the 2014 Mothers and Babies: Reducing Risk through Audits and 

Confidential Enquiries across the UK (MBRRACE) Report,44 there was recognition that there 

                                                           
39Wilson and Symon n11 above. 
40 Poole n2 above. 
41 Ruhl L., Liberal Governance and Prenatal Care: Risk and Regulation in Pregnancy Economy and Society 28(1) 
(1999):95-117 at 96. 
42hΩbŜƛƭƭ bΦΣ {ŀŦŜ .ƛǊǘƘǎ 9ǾŜǊȅōƻŘȅΩǎ .ǳǎƛƴŜǎǎΥ !ƴ ƛƴŘŜǇŜƴŘŜƴǘ LƴǉǳƛǊȅ ƛƴǘƻ ǘƘŜ {ŀŦŜǘȅ ƻŦ aŀǘŜǊƴƛǘy Services in 
England Conclusions and Recommendations όYƛƴƎǎ CǳƴŘΤ [ƻƴŘƻƴΣ нллуύ ŀǘ нΥ hΩbŜƛƭƭ ǎǳƎƎŜǎǘǎ ǘƘŀǘ ƛn spite of the 
data that is available it is not possible to say how safe it is to give birth in England, or to compare this with the 
safety of maternity services elsewhere due to limited or incomparable data about adverse outcomes other than 
deaths.  
43Royal College of Obstetricians and Gynaecologists (RCOG) Patterns of Maternity Care in English NHS Hospitals 
2011/12 (RCOG; London, 2013); see further World Health Organisation (WHO) 10th Revision of International 
/ƭŀǎǎƛŬŎŀǘƛƻƴ ƻŦ 5ƛǎŜŀǎŜǎΣ LƴƧǳǊƛŜǎ ŀƴŘ /ŀǳǎŜǎ ƻŦ 5ŜŀǘƘ όL/5млύ (WHO; Geneva, March 2010): The WHO define 
maternal death as the death of a woman whilst pregnant or within 42 days of termination of pregnancy,  from 
any cause related to or aggravated by the pregnancy or its management, but not from  accidental or incidental 
causes http://www.who.int/classifications/icd/en (accessed 17/05/2014). 
44Knight M., Keynon S., Brocklehurst P., Neilson J., Shakespeare J., Kurinczuk J.J., eds. on behalf of MBRRACE-UK 
{ŀǾƛƴƎ [ƛǾŜǎΣ LƳǇǊƻǾƛƴƎ aƻǘƘŜǊǎΩ /ŀǊŜ- Lessons learned to inform future maternity care from the UK and Ireland 
Confidential Enquiries into Maternal Deaths and Morbidity 2009-12 (National Perinatal Epidemiology Unit; 
Oxford, 2014): maternal deaths have decreased from 11 (in 2006-2008) to 10 (201-2012) per 100,000 women 
giving birth. 

http://www.who.int/classifications/icd/en
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has been a decline in maternal mortality statistics against the national birth rate.45 Almost three 

quarters of the women that died had underlying medical conditions which complicated the 

pregnancy and it was acknowledged that services for such women need to be provided by 

appropriately trained professionals in order to reduce the risks to them.46  This is supported by 

other recent reports which highlight that the quality of care is impacted by issues related to 

safety, quality and leadership.47 When these reports are examined together with the data from 

NHS England,48 it would appear that in some circumstances some NHS Trusts are struggling 

to offer safe quality care.49 This is notwithstanding the introduction of the risk management 

strategies, discussed in this chapter, which were intended to provide the pregnant woman and 

her unborn baby with a good outcome, whilst simultaneously reducing the need to make clinical 

negligence claims against the service where care was accessed.50  

Whilst the goal of reducing risk to womenôs health is laudable, the imposition of a risk analysis 

can serve to reinforce the superiority of medical expertise, with the label of óhigh riskô being 

applied to women rather than being requested by them.51  When clinicians categorise a woman 

                                                           
45 Office for National Statistics (ONS) Statistical Bulletin: Births in England and Wales 2013 (ONS; London, 16th 

July 2014) at 1: this report states that there were 698,512 live births in England and Wales in 2013, a decrease 
of 4.3% on 2012.    
46 MBRRACE-UK n 44 above. 
47 Care Quality Commission (CQC) Medway NHS Foundation Trust, Medway Maritime Hospital: Quality Report 
(CQC; London, 8th July 2014); Care Quality Commission (CQC) East Kent Hospitals University NHS Foundation 
Trust: Quality Report (CQC; London, 13th August 2014); Care Quality Commission (CQC) Maidstone and Tunbridge 
Wells NHS Trust: Quality Report (CQC; London, 3rd February 2015). 
48National Reporting and Learning System (NRLS) Six Monthly data on patient safety incidents Report (NHS 
England; London, 24th September 2014).   
49 n 47 above. 
50 National Reporting and Learning System (NRLS) Patient Safety Resources (National Health Service Litigation 
Authority (NHSLA) Learning from Maternity Claims (NHSLA; London, 10th January 2014): this report indicates 
that maternity claims represent the highest value and second highest number of clinical negligence claims 
reported to the NHSLA and that during the 10 years that were analysed (01/04/2000- 31/03/2010) there were 
5,087 maternity claims with a total value of £ 3,117,649,888. They highlight that during the same period there 
were 5.5 million births in England and as such less than 0.1% of births during this period became the subject of 
a claim. The most frequent claim categories were those relating to management of labour (14.05%); caesarean 
section (13.24%) and cerebral palsy (10.65%). The management of labour and cerebral palsy were the most 
expensive and accounted for 70% of the total value of all maternity claims.  
51 Wilson and Symon n11 above: 1-11. 
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within a risk framework in order to attempt to guarantee a good outcome,52 this may ignore the 

possibility that the individual woman may have a different understanding and perception of 

risk that is more closely attuned to their own lives.  Pregnant women frequently do not consider 

themselves to be either at a high or low risk of an adverse outcome in terms of care.53 Thus, 

whilst the New Labour Government supported the concept of choice and individualised care 

for pregnant women in maternity services through policy initiatives such as the National 

Service Framework for Children, Young People and Maternity Services (2004),54 and 

Maternity Matters (2007),55 these were to be structured within a risk framework. The 

consequence of this is tension, as efforts to promote choice and individualised care may clash 

with risk management strategies, as women are required to be responsible decision makers and 

comply with the package of care offered to them, in the name of safety, for both themselves 

and their fetus.56  Again, this is a compelling theme that emerged in the interviews conducted 

with midwives for this study. 

Having briefly outlined the broad ideological drivers which influenced health policy during 

this period, the chapter now moves on to consider the general NHS reforms that were 

                                                           
52 Smith A.F., Discussion of risk pervades doctor patient communication British Medical Journal 325(2002): 325-
рпуΥ {ƳƛǘƘ Ƴŀƛƴǘŀƛƴǎ ǘƘŀǘ Ǌƛǎƪ ƛǎ ǊŜƭŀǘƛǾŜ ŀƴŘ ǎǳƎƎŜǎǘǎ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀ Ǌƛǎƪ ΨƭŀŘŘŜǊΩ ǿƘƛŎƘ ŘŜƳƻƴǎǘǊŀǘŜǎ ǘƘŜ 
probability of different risks occurring. For example whilst the risk of dying in a car accident is 1: 10,000, the risk 
of having a spinal haematoma (a blood clot in the spine) following epidural anaesthesia is less than 1: 100,000. 
As such the risk of dying in a car accident is 10 times greater than having complications following an epidural 
and it would therefore follow that there would be increased anxiety about getting into a car, and less anxiety 
about having an epidural. However this is often not the case which would suggest that people accept certain 
risks like getting into a car whilst judging that other risks which are less likely to happen are more problematic 
and unacceptable. 
53 Stahl K., Hundley V., Risk and risk assessment in pregnancy: do we scare because we care Midwifery 
19(2003):298-309; World Health Organisation (WHO) World Health Day: Safe Motherhood (WHO; Geneva, 
мффуύΥ ǘƘŜ ²Ih ŘŜŦƛƴŜ Ǌƛǎƪ ƛƴ ƳŀǘŜǊƴƛǘȅ ŎŀǊŜ ŀǎ ΨǘƘŜ ǇǊƻōŀōƛƭƛǘȅ ƻŦ ŘȅƛƴƎ ƻǊ ŜȄǇŜǊƛŜƴŎƛƴƎ ǎŜǊƛƻǳǎ ƛƴƧǳǊȅ ŀǎ ŀ ǊŜǎǳƭǘ 
ƻŦ ǇǊŜƎƴŀƴŎȅ ƻǊ ŎƘƛƭŘōƛǊǘƘΩΦ 
54 Department of Health (DoH) National Service Framework for Children, Young People and Maternity Services 
(DoH; London, 2004a).  
55 Department of Health (DoH) Maternity Matters (DoH; London, 2007c) at 5: this document outlines that there 
ǎƘƻǳƭŘ ōŜ Ψŀ ǿƛŘŜǊ ŎƘƻƛŎŜ ƛƴ ƳŀǘŜǊƴƛǘȅ ŎŀǊŜΩ ŀƴŘ ǎǇŜŎƛŦƛŜǎ ΨŎƘƻƛŎŜ ƎǳŀǊŀƴǘŜŜǎΩ ǿƘƛŎƘ ǎhould be achieved by the 
end of 2009.  
56 Royal College of Midwives (RCM) Reassessing risk: a midwifery perspective (RCM; London, 2000); Hundley V., 
wȅŀƴ aΦΣ !ǊŜ ǿƻƳŜƴΩǎ ŜȄǇŜŎǘŀǘƛƻƴǎ ŀƴŘ ǇǊŜŦŜǊŜƴŎŜǎ ŦƻǊ ƛƴǘǊŀǇŀǊǘǳƳ ŎŀǊŜ ŀŦŦŜŎǘŜŘ ōȅ ǘƘŜ ƳƻŘŜƭ ƻƴ ƻŦŦŜǊ British 
Journal of Obstetrics and Gynaecology 111(6)(2004):550-560.   
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introduced by the New Labour Government (3.2, 3.3 and 3.4) and the specific reforms of the 

regulation of midwifery (3.5), tracing the impact of these drivers. 

3.2 The Health Act 1999 

In the year following Blairôs election the important policy document A First Class Service: 

Quality in the New NHS which foregrounded clinical governance and risk management as 

central to addressing the varying standards of care was published.57 This document provided 

the basis for the enactment of the Health Act 1999,58 the following year. 

The 1999 Act was strongly influenced by concerns to maximise the provision of safe, high 

quality care in the NHS, with strategies for risk management being seen as an essential aspect 

of clinical governance.59 Henceforth, under section 60, all NHS organisations were obliged to 

meet a statutory duty of quality of care, with a requirement for monitoring to ensure that this 

was effective.60 This reinforced the central tenets of monitoring and audit consistent with 

neoliberal and new public management strategies. However, it also included new management 

structures which were supplemented by additional governance in order to achieve 

improvements in the functioning of the NHS as rapidly as possible.61 In tandem with 

procedures that scrutinised health care provision, clinical governance strategies were 

developed to control and unify standards in health care across the UK.62 

                                                           
57 Department of Health (DoH) A First Class Service: Quality in the New NHS (HMSO; London; 16th March 1999a). 
58 Health Act 1999. 
59 Wilson J.H., Principles of clinical governance in Wilson J.H., Symon A., Clinical Risk Management in Midwifery: 
The right to a perfect baby (Books for Midwives; Oxford, 2002):1-14: Wilson suggests that risk management 
amalgamates accountability frameworks and reporting systems in order to meet Corporate Governance and 
Controls Assurance obligations. 
60 Health Act 1999 18 (1) Duty of Quality states: It is the duty of each Health Authority, Primary Care Trust and 

NHS trust to put and keep in place arrangements for the purpose of monitoring and improving the quality of 
health care which it provides to individuals. 
61 ibid: The 1998 proposals meant that poor performance was recognised and the National Institute for Health 
and Clinical Excellence (NICE) and the National Service Frameworks (NSF) tasked with tackling this area of service 
provision; this was facilitated through the creation of the Commission for Health Improvements which later 
became the Healthcare Commission and the Modernisation Agency. 
62 DoH n57 above. 
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3.2.1 Moving Away from Self-Regulation 

The 1999 Act additionally reflected Blairôs mission to ómoderniseô the NHS, through increased 

regulation. Within this context professionals would become responsible for shortcomings in 

the standard of care, with the state controlling and improving standards of healthcare through 

alterations to the way in which health and healthcare professionals were regulated.63 

Consequently, the health care practitionerôs right to clinical decision making would be curtailed 

through clinical governance, with amendments to statutory regulation enforcing changes to 

professional behaviour.64 This enthusiasm for regulatory change was articulated by Tony Blair: 

óThe professions know that they have to make professional regulation, swifter, tougher 

and more open if it is to regain public support- the essential foundation on which all 

regulation dependsépatients have a right to expect that the person who treats them is 

up to the job. Government has a duty to ensure that they are.ô65 

 

The 1999 Act thus signalled a move away from self-regulation towards further state 

intervention, justified in the name of ensuring patient safety.66 This nevertheless led to some 

suspicion of the legislation, with some health care professionals viewing this as a means for 

the manipulation of healthcare organisations who did not perform in accordance with state and 

public expectations.67 Indeed Baroness Cumberledge commented during the debate on this 

legislation that: 

óOne of the great challenges in the NHS is trying to unite the professional tribes. I 

believe at a stroke the Government has succeeded in doing that. However, it is a pity 

that the professions have united against these clauses.ô68 

 

 

                                                           
63 Poole n2 above. 
64 Blair A., National Health Service Address 2nd July 1998 as cited in Modernising Regulation-The New Health 
Professions Council: a consultation document (Department of Health; London, 2000) at 6.  
65 Blair A., 50th Anniversary Conference Address on the National Health Service (1998). 
66 As will be seen below, this included changes to the Nurses, Midwives and Health Visitors Act 1997;  n58 above: 
c 8 s.60: the health care professions regulated by this section were broad and included those regulated by the 
Pharmacy Act 1954; the Medical Act 1983 and the Dentists Act 1984. 
67 HL Deb vol. 597 col. 1836 4th March 1999. 
68 ibid at 1833. 
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Here, the Labour administration appears to move away from alliances with healthcare 

professionals towards control and censure through regulation. Notwithstanding the rhetoric of 

New Labour, in this move the state becomes progressively more authoritarian in nature.69   

3.2.2 Risk Management 

The 1999 Act enabled the New Labour administration to build on the reforms of the previous 

administration, which had devised risk management as a means of managing issues in service 

provision that had led to patient dissatisfaction and claims of negligence and litigation. In 

chapter two it was seen that during the 1990s, the cost of clinical negligence had continued to 

increase unremittingly.70 This had contributed to a focus on risk management strategies and the 

establishment of the National Health Service Litigation Authority (NHSLA) and the Clinical 

Negligence Scheme for Trusts (CNST) that attempted to address the problem.71 One of the 

latterôs functions was to produce national risk management standards.72 However, whilst the 

aim of the scheme is laudable in terms of seeking to improve risk management strategies and 

learn from adverse events to the benefit of all concerned within the maternity services,73 it 

                                                           
69 Poole n2 above. 
70 National Health Service Litigation Authority (NHSLA) Ten Years of Maternity Claims: An analysis of NHS 
Litigation Authority Data (NHSLA; London, 2012a); National Health Service (NHS) Executive Clinical Negligence 
Costs (NHS Executive; London, 1995) FDL (96)39: this report identifies that the total cost of claims to the NHS in 
1975 was approximately £1 million, this figure had increased to around £200 million by 1996. 
71 The creation of the NHSLA and CNST were discussed in the previous chapter where it was established that it 
the NHS Litigation Authority (NHSLA) was established on 20 November 1995 to indemnify English NHS bodies 
against claims for clinical negligence. It is a Special Health Authority and as such a division of the National Health 
Service. It is not an insurance company. Initially, its only purpose was to manage the Clinical Negligence Scheme 
for Trusts (CNST), a risk-pooling system in respect of clinical claims occurring as a result of incidents on or after 
1 April 1995 for NHS Trust members and their employees (NHSLA Fact Sheet (NHSLA; London, September 2009).   
72 Walshe K., The development of risk management in Vincent C Clinical Risk Management: Enhancing Patient 

Safety 2nd ed. (British Medical Journal (BJM) Books; London, 2001):45-60; National Health Service Litigation 
Authority (NHSLA) NHSLA Risk Management Standards 2013-2014 (NHSLA; London, March 2013a); National 
Health Service Litigation Authority (NHSLA) Clinical Negligence Scheme for Trusts: Maternity Clinical Risk 
Management Standards v.1 (NHSLA; London, March 2013b): the NHSLA has reviewed its approach to risk 
management standards and clinical maternity standards and as a result from 2014 the new CNST standards will 
focus on outcomes and not simply processes. Successful assessment against these standards demonstrates 
commitment to risk management and patient safety but additionally attracts discounts to insurance premiums 
including level1 ς 10%, level 2- 20% and those achieving level 3 receiving a 30% discount   
http://qualitygovernancesolutions.co.uk/committee-structures.html  (accessed 04/04/2015). 
73 Bartholomew A., Learning Lessons from Claims Clinical Risk 17(2011):85-87. 

http://qualitygovernancesolutions.co.uk/committee-structures.html
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operated through the introduction of financial incentives that aimed to provide the motivation 

needed to develop clinical risk management within the NHS.74 This can create tensions 

between quality care provision, government targets and financial restrictions.75 The use of 

incentives can potentially mean that the development of governance structures may become 

perceived as an end in themselves rather than as a means to achieving quality of care and patient 

safety.  These points of tension between the use of incentives and a ótarget settingô culture, and 

alternatively what pregnant woman and midwives believe to be best in terms of the womanôs 

care, is again visible in the empirical data discussed in subsequent chapters. 

3.3 An Organisation with a Memory and the National Patient Safety Agency (NPSA) 

A focus on the management of risk as a key aspect of ensuring patient safety was also clearly 

visible in other policy initiatives.76 In this context patient safety is defined as ófreedom for a 

patient from unnecessary harm or potential harm associated with health careô,77 with the 

assessment of risk related to the likelihood of being subjected to significant damage or injury.78 

Notably, the policy document, An Organisation with a Memory (2000) acknowledged the 

problems of errors in medical treatment and emphasised the significance of learning from 

mistakes.79 The following year the National Patient Safety Agency (NPSA) was created to 

implement its recommendations, with the aim of improving patient safety.80  

                                                           
74ibid.  
75{ƻƳ /Φ±ΦΣ ΨvǳŀƴǘƛǘȅΩ ǾΦ ΨvǳŀƭƛǘȅΩ ŘƛƭŜƳƳŀ ƻŦ ƘŜŀƭǘƘ ǎǘŀŦŦ ƛƴ bI{ ¦YΥ 5ƻŜǎ /ƭƛƴƛŎŀƭ DƻǾŜǊƴŀƴŎŜ tǊƻǾƛŘŜ ŀ ǎƻƭǳǘƛƻƴ 
Clinical Governance An International Journal 14 (2009) (4):301-314. 
76 Department of Health (DoH) Building a safer NHS for patients: Implementing an organisation with a memory 
(HMSO; London, 2001a). 
77Council of the European Union, European Council Recommendation on patient safety, including the prevention 
and control of healthcare associated infections, 2947th Employment Policy and Consumer Affairs Council 
Meeting (Press Office; Brussels, 2009) http://www.consilium.europa.eu/Newsroom (accessed 02/07/2013). 
78 Stevenson O., Elder Protection in Residential Care: What can we learn from Child Protection? (Department of 
Health; London, 1999).  
79 Department of Health (DoH) An Organisation with a Memory (HMSO; London, 2000b). 
80 DoH ibid above; National Patient Safety Agency (NPSA) Seven steps to patient safety: the full reference guide 

2nd Ed. (NPSA; London, August 2004): the functions of the NPSA became part of NHS England in 2013. 

http://www.consilium.europa.eu/Newsroom
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The complex nature of healthcare provision means that inevitably errors will occur 

periodically. óGood people will make mistakesô and outcomes on occasion may be less than 

perfect.81  Nevertheless, the requirement for reporting systems and performance reviews within 

risk management, which attempt to identify inadequate actions or mistakes made by clinicians, 

are not always effective.82 There is often little enthusiasm for reporting errors or adverse events 

by healthcare practitioners particularly where the service user has not been affected, which may 

lead to an incomplete picture in terms of risk management and quality care.83 It was this set of 

concerns that informed the introduction of the NPSA. This organisations function was to collate 

and analyse evidence from NHS organisations, staff, patients and carers, and utilise information 

from a variety of global reports to identify risks and, in doing so, prevent harm to patients from 

adverse events in clinical practice.84 

Human error and individual failures lead to adverse events in approximately 15 per cent of 

circumstances.85 However, when procedures are developed to address errors in healthcare, 

there is frequently an emphasis, in management terms, on the individual rather than the 

                                                           
81 Bark P., Psychological aspects of patient safety in Tingle J., Bark P., Patient Safety, Law Policy and Practice 
(Routledge; London, 2011): 64-84 at 72.  
82 Toft B., The Failure of Hindsight Disaster Prevention and Management 1(3) (1992): 213-217: Toft suggests that 
errors in health care made by individuals often involves the focus on individual performance the so called 
ΨƴŀƳƛƴƎΣ ōƭŀƳƛƴƎ ŀƴŘ ǎƘŀƳƛƴƎΩ ŀǇǇǊƻŀŎƘΦ 
83 Wallace L.M., Boxall M., Spurgeon P., Organisational change through clinical governance: the West Midlands 
three years on Clinical Governance: An International Journal 9(1) (2004):17-30; Health and Social Care Act 2008 
(Regulated Activities) Regulations 2014: this sets out standards of quality and safety and replaces existing 
regulations. These regulations also additionally introduce the requirement of the Duty of Candour. This duty 
requires health and social care providers to be open and transparent with service users about treatment and 
care they have received, including when outcomes are poor. It applies to health service bodies and aims to 
address the concerns identified in the Independent Inquiry into care provided by Mid Staffordshire NHS 
Foundation Trust January 2005 ς March 2009 Volume I (Francis R., (Stationary Office; London, 2010), the follow 
on report by Francis R., Report of the Mid Staffordshire NHS Foundation Trust Public Inquiry (The Stationary 
Office; London, 2013), and the Berwick Review into Patient Safety (Berwick D., Berwick Review into patient safety 
Department of Health (DoH) (DoH; London, 6th August 2013)) which will be discussed in the concluding chapter 
of the thesis. 
84 Berwick ibid. 
85 Reason J.T., Human error: models and management British Medical Journal 320 (March 2000):768-770; Wilson 
J., Tingle J., Clinical Risk Modification: A Route to Clinical Governance (Butterworth-Heinemann; Oxford, 1999): 
these authors identify that 85% of adverse events are caused by organisational failures. 
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organisation.86 This would appear to support some cliniciansô fears that risk management is at 

times a restrictive measure, existing in tension with clinical judgement and decision making. 

The management of risk in these circumstances may also be seen as a system which seeks to 

blame the individual healthcare professional,87 frequently as a result of their being 

óautonomousô and in control of decision making.88 Here, the healthcare practitioner is required 

to be responsible for the management of particular events as a result of their expertise.  

The problem in these situations however lies with the perception of risk that the healthcare 

professional possesses which may increase their anxiety and so generate actions and behaviours 

which avoid blame but which may not provide quality care.89 Indeed, Clements argues: óthat 

one manôs defensive medicine is another manôs risk management,ô90 a view it would seem that 

is shared by the NHSLA that, as was discussed above, implement CNST schemes and produce 

clinical risk management guidelines for NHS Trusts across England.91 However, the difficulty 

with such perceptions are that they do not address the health care professionals misconceptions 

in relation to what might constitute poor practice in legal terms, choosing instead to concentrate 

on implementing punitive measures should identified targets not be reached.  As a consequence 

of this óblame cultureô, errors may not to be addressed effectively, as strategies for resolving 

these failures do not acknowledge that broader, more complex institutional issues have as 

significant an impact on mistakes in practice as individual clinical errors.92  

                                                           
86 Reason J.T., Understanding Adverse Events: human factors Quality in Health Care 4(1995):80-89; Wilson J.H., 
Principles of clinical governance in Wilson J.H., Symon A., Clinical Risk Management in Midwifery: The right to a 
perfect baby (Books for Midwives; Oxford, 2002):1-14: Wilson suggests that remedial action in terms of 
addressing errors in healthcare focuses on the individual in 98% of occasions and only addresses organisational 
failures 2% of the times. 
87 wŜŀǎƻƴ WΦ¢ΦΣ /ŀǊǘƘŜȅ WΦΣ ŘŜ [ŜǾŀƭ aΦwΦΣ 5ƛŀƎƴƻǎƛƴƎ ΨǾǳƭƴŜǊŀōƭŜ ǎȅǎǘŜƳ ǎȅƴŘǊƻƳŜΩΥ ŀƴ ŜǎǎŜƴǘƛŀƭ ǇǊŜǊŜǉǳƛǎƛǘŜ ǘƻ 
effective risk management Quality in Health Care 10(Suppl11) (2001):ii21-ii25.  
88 Langer E.J., The psychology of control (Sage; London, 1983). 
89 Titterton M., Risk and Risk Taking in Health and Social Welfare (Athenaeum Press; Gateshead, 2006) : 49-62 
90 Clements R 1991 Litigation in Obstetrics and Gynaecology British Journal of Obstetrics and Gynaecology 
98(1991):423-426 at 424.   
91 n 71 
92 wŜŀǎƻƴ WΦΣ .ŜȅƻƴŘ ǘƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴŀƭ ŀŎŎƛŘŜƴǘΥ ǘƘŜ ƴŜŜŘ ŦƻǊ ΨŜǊǊƻǊ ǿƛǎŘƻƳΩ ƻƴ ǘƘŜ ŦǊƻƴǘƭƛƴŜ Quality Safety and 
Health Care 13(suppl11)(2004):ii28-ii33: Reason suggests that organisational accidents may be characterised by 
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It is noteworthy that the aim and function of the NPSA is consistent with other industries (for 

example the aviation industry) where there is a high level of risk and where the potential for 

failure is generally well recognised.93 In these organisations, staff are educated at all levels to 

have the confidence and tools to deal with failure and, as such, safety and reliability become a 

ódynamic non-event.ô94 In this situation, organisational change rather than a óblame cultureô is 

the dominant model.95 Conversely in the NHS, whilst there has been some improvement in 

reporting incidents in recent years,96 clinicians still appear to be apprehensive about risk 

management believing that it is still mainly concerned with failure rather than achievement and 

the reduction of errors rather than improving care provision and practice.97 This apprehension 

also emerged in the empirical data discussed in chapter four, where for some midwives, the 

care they were able to offer to pregnant women at times appeared to be in tension with risk 

management strategies. 

3.4 The Creation of NICE and the Growth of Clinical Guidelines  

With these reforms in place, Blair moved next to create two new institutions that aimed to 

resolve disparities in care by facilitating the process of clinical governance.98 This involved the 

introduction of new systems of management and increased accountability, which it was hoped 

                                                           
the Swiss Cheese model of accident causation whereby the slices of the cheese represent successive layers of 
defensives, barriers and safeguards.  In an ideal world Reason argues the defensive layers would be intact. 
However in reality they are like a Swiss cheese, full of holes. These gaps occur as a result of weaknesses and 
failures which are created both by unsafe acts on the part of clinicians and as a result of earlier decisions by 
those who regulate and manage the system.  
93 Weick K.E., Organizational culture as a source of high reliability California Management Review 29(1987):112-
127: the industries where high reliability occur include air traffic control centres and nuclear power plants. These 
organisations have characteristics which are similar to healthcare in that they are complex, at times are intensely 
interactive and they perform demanding tasks often under extreme pressure.   
94 LōƛŘΥ ƛƴ ǘƘŜǎŜ ŎƛǊŎǳƳǎǘŀƴŎŜ ²ŜƛŎƪ ǎǳƎƎŜǎǘǎ ǘƘŀǘ Ψƴƻƴ-ŜǾŜƴǘǎΩ Řƻ ƴƻǘ ŀǘǘǊŀŎǘ ǳƴŘǳŜ ŀǘǘŜƴǘƛƻƴΦ  
95 Black N., Medical litigation and the quality of care Lancet 335(1990):35-37: in these circumstances clinicians 
may avoid both procedures and service users who they believe carry a high risk of litigation and medical 
negligence claims. 
96 NRLS n48 above. 
97 Titterton n89 above 88-95. 
98 The National Institute for Clinical Excellence (NICE) (Establishment and Constitution) Order No 220 (Stationary 
Office; London, 1999); National Health Service Act 1999 s. 19 (2). 
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would produce cultural transformations within the NHS.99 The organisations were to be known 

as the National Institute for Clinical Excellence (NICE) which is now known as the National 

Institute for Health and Care Excellence,100 and the Commission for Health Improvement 

(CHI) which has lately become the Care Quality Commission (CQC).101 Whilst NICE would 

be responsible for devising guidelines and promoting clinical audit, the CHI/CQC would 

guarantee quality of care across the NHS through the monitoring of performance at institutional 

level.102  

It was imagined that the newly constructed CHI would have as its main role to carry out 

analysis of the management of care provision and would make these reviews publicly 

available,103 ensuring public accountability and transparency for care was established and 

maintained. In the Health Act 1999, the CHI was tasked with examining performance at local 

level in relation to clinical governance.104 This theme was developed in the Labour reform 

document the NHS Plan in 2000, which attempted to describe the reasons for poor performance 

within the NHS, suggesting these included a lack of consistent standards across the 

                                                           
99 Poole n2 above. 
100 The National Institute for Clinical Excellence (NICE) became the National Institute for Health and Clinical 
Excellence in 2005 as a result of The National Institute for Clinical Excellence (Establishment and Constitution) 
Amendment Order 2005. Following the Health and Social Care Act 2012 the organisation became known as the 
National Institute for Health and Care Excellence and changed from being a special health authority to an 
executive non-departmental public body (ENDPB). The organisation has retained its abbreviated name NICE 
throughout these changes.  
101 The Commission for Health Improvement was a non-departmental organisation which was funded by the 
Department of Health. The CHI was the first organisation to audit and assess the performance of the NHS in 
England. It carried out its role until 2004 when its functions were incorporated into the Healthcare Commission. 
As a result of the Health and Social Care Act 2008 the role of regulating health care provision undertaken by the 
Health Care Commission together with the Commission for Social Care Inspection and the Mental Health Act 
Commission were subsumed into the current regulatory organisation, the Care Quality Commission (CQC) which 
was established in 2009. The CQC is an executive, non- departmental public body of the Department of Health. 
The CQC is accountable to the Public; Parliament and the Secretary of State for Health. 
102 ibid. 
103 Health and Social Care Act 2003 s. 19 (1)(a-e): in 2003 ǘƘŜ /ILΩǎ ǇƻǿŜǊǎ ǿŜǊŜ ŜȄǘŜƴŘŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŜ s.2 
(12) & (13)(1-4) which enabled it to inspect any aspect of the NHS; was be able to recommend to the Secretary 
ƻŦ {ǘŀǘŜ ŦƻǊ IŜŀƭǘƘ ǿƘŜƴ άǎǇŜŎƛŀƭ ƳŜŀǎǳǊŜǎέ ǎƘƻǳƭŘ ōŜ ǘŀƪŜƴ ǘƻ ƛƳǇǊƻǾŜ ŦŀƛƭƛƴƎ ǇŜǊŦƻǊƳŀƴŎŜΤ and was to 
establish an Office for Information on Healthcare Performance and to publish an annual report on the state of 
the NHS.  
104 ibid. 
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organisation and disenfranchised service users.105 The NHS Confederation Report in 2001, 

additionally argued that the reasons for poor performance could be extended to incorporate the 

lack of management of treatment areas, poor dialogue and general engagement with health care 

professionals, ineffective management and an excessive eagerness for organisational 

change.106 These claims demonstrate the subtleties and complexities of the culture of the NHS.  

The Labour Government anticipated that the question of safe care would be performance 

managed through the distribution of NICE guidelines which would be adhered to by all staff 

across the NHS.107  Reliance on such guidelines is a significant strategy of clinical governance, 

which enables the measurement of the effectiveness of care against identified standards.108 This 

interpretation was developed further by Sir Michael Rawlins the Chairman of NICE who, 

whilst implicitly referencing the Bolam standard of care for professional negligence law,109 

suggested that: óNICE guidelines are likely to constitute a responsible body of medical opinion 

for the purposes of litigationô.110 This links the provision of NICE guidelines to the reduction 

                                                           
105 Department of Health (DoH) command paper The NHS Plan: a plan for investment, a plan for reform (HMSO; 
London, 1st July 2000a) Cm 4818-1.  
106 National Health Service (NHS) Confederation ²Ƙȅ ²ƻƴΩǘ ǘƘŜ bI{ tŜǊŦƻǊƳ .ŜǘǘŜǊΚ (NHS Confederation; 
London, 2001): the NHS Confederation is the membership organisation whose partners are those institutions 
who commission care within the NHS. Within the Report it was concluded that much more time had been spent 
on outlining the cure to problems in the NHS than had been spent on determining what those issues were.  
107 n 98 above. 
108 Vincent C Clinical Risk Management: Enhancing Patient Safety 2nd ed. (British Medical Journal (BJM) Books; 
London, 2001); Secker-Walker J., Donaldson L., Clinical Governance: The context of Risk Management in Vincent 
C., ed. Clinical Risk Management (BMJ; London, 2001): 61-73; Timmermans S., Berg M., The Gold Standard: The 
challenge of evidence based medicine and standardisation of health care (Temple University Press; Philadelphia, 
2003) at 22: Timmermans and Berg in this instance describe clinical guidelines as procedural standards which 
have the capacity to change the views of actors, adjust interactions of accountability and accentuate or 
ǳƴŘŜǊǎǘŀǘŜ ΨǇǊŜ-ŜȄƛǎǘƛƴƎ ƘƛŜǊŀǊŎƘƛŜǎΩΦ 
109 Bolam v Friern Hospital Management Committee [1957] 2 ALL ER 118 at 587: McNair J when summing up in 
.ƻƭŀƳ ǎǘŀǘŜŘ ǘƘŀǘ ŀ ŘƻŎǘƻǊ Ψ ƛǎ ƴƻǘ Ǝǳƛlty of negligence if he has acted in accordance with a practice accepted as 
ǇǊƻǇŜǊ ōȅ ŀ ǊŜǎǇƻƴǎƛōƭŜ ōƻŘȅ ƻŦ ƳŜŘƛŎŀƭ ƳŜƴΩΦ !ǎ ǎǳŎƘ ŀ ŘƻŎǘƻǊ ƻǊ ƻǘƘŜǊ health care professional following the 
guidelines will be able to rely on that fact to argue that he has not fallen below the relevant standard of care if 
accused of being negligent. 
110 Taylor J., Tough Talk from the NICE man Med Economics (November 2003):44-46. 
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of clinical negligence claims,111 in a manner similar to those of risk management strategies 

which were discussed earlier.  

Clinical guidelines furthermore offered an important mechanism by which care could be 

standardised care across institutions and settings.112 The Blair administration anticipated that 

the standardisation of care would improve outcomes and, as a result, the Health and Social Care 

Act 2003 entrenched this principle in legislation.113 This was followed by the policy document, 

Standards for Better Health, in 2004 which outlined seven areas or ódomainsô including clinical 

and cost effectiveness; and safety and governance amongst others.114 As an aspect of the 

standard related to clinical and cost effectiveness, clinicians and NHS organisations were 

expected to provide care that was consistent with NICE guidelines.115 

Clinical guidelines in this context are part of what is termed óscientific-bureaucratic medicine,ô 

which promotes evidence based medicine and attempts to ensure that clinicians practice in 

accordance with guidelines that provide therapeutic measures in identifiable conditions.116  

Guidelines are regarded as texts that encapsulate outstanding practice, and are based on the 

best available scientific research and expert opinion.117 Many NICE guidelines are 

commissioned through one of its four National Collaborating Centres (NCCs).118 The NCCs 

                                                           
111 NRLS n50 above; Samanta A., Samanta J., Gunn M., Legal Considerations of Clinical Guidelines: Will NICE make 
a difference? Journal of the Royal Society of Medicine 96(2003):133-138.  
112 Timmermans S., Berg M., A world of standards but not a standard world: towards a sociology of standards 
and standardisation Annual Review of Sociology 36(2010):69-89.  
113 Health and Social Care (Community Health and Standards) Act 2003 c.43 s.46. 
114 Department of Health (DoH) Standards for Better Health (DoH; London, 2004b). 
115 Talbot-{ƳƛǘƘ !ΦΣ tƻƭƭƻŎƪ !ΦaΦΣ 9ŦŦƛŎƛŜƴŎȅ ŀƴŘ ǎǘŀƴŘŀǊŘǎ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ The New NHS: a guide (Routledge; 
London, 2006): 104-135.  
116 Berg M., Problems and promises of the protocol Social Science and Medicine 44(8) (1997): 1081-8. 
117 Fawcett J., Evaluating use of clinical guidelines: a crucial component of evidence based practice Journal of 
Advanced Nursing 65(4) (2009):5; Spyridonidis D., Calnan M., Opening the black box: A study of the process of 
NICE guidelines implementation Health Policy 102(2011): 117-125; National Institute for Health and Care 
Excellence (NICE) About clinical guidelines (NICE; London, 2013a). 
118 National Institute for Health and Care Excellence (NICE) Developing clinical guidelines: national collaborating 
centres (NICE; London, 20th January нлмнύΥ ǘƘŜ bŀǘƛƻƴŀƭ /ƻƭƭŀōƻǊŀǘƛƴƎ /ŜƴǘǊŜ όb//ύ Ƙŀǎ п b//ΩǎΥ  bŀǘƛƻƴŀƭ /ƭƛƴƛŎŀƭ 
Guideline Centre (b/D/ύΤ bŀǘƛƻƴŀƭ /ƻƭƭŀōƻǊŀǘƛƴƎ /ŜƴǘǊŜ ŦƻǊ ²ƻƳŜƴΩǎ ŀƴŘ /ƘƛƭŘǊŜƴΩǎ IŜŀƭǘƘ όb//-WCH); 
National Collaborating Centre for Mental Health (NCCMH); and the National Collaborating Centre for Cancer 
(NCC-/ύΦ ¢ƘŜǎŜ b//Ωǎ ƘŜƭǇ ǘƻ ŘŜǾŜƭƻǇ ŎƭƛƴƛŎŀƭ ƎǳƛŘŜƭƛƴŜǎ ŀƴŘ ǉǳŀƭƛǘȅ standards by utilising the expertise of the 
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establish a working group (normally an independent Guideline Development Committee) 

which consists predominantly of clinical experts, service users and their representatives with 

relevant experience and nominated registered stakeholders.119 In these circumstances, the 

expert knowledge of the professional is employed to guide the process of guideline 

development which will be utilised to inform practice more broadly. At NHS Trust level, NICE 

guidelines should form the basis on which local guidance is constructed.  Whilst guidelines 

might thus be perceived as having a clear role to play in disseminating knowledge of best 

practice and promoting it, they also sit in tension with the ability of the clinician to have the 

discretion to practice in a contingent and individualised manner. 

Here, it is noteworthy that whilst the neutral phrase, óguidelineô, might suggest voluntary 

participation by clinicians, in practice increased managerialism in the NHS has meant that 

clinical decision-making and autonomy have tended to be replaced by an emphasis on guideline 

compliance.120 Clinical guidelines are part of a wider compliance system that attempts to 

identify errors and instil professional responsibility.121 Accountability is achieved through the 

identification of decisions (which may be poor) and possible errors in practice, which are linked 

to specific individuals, who then may be targeted for specific performance management.122  

                                                           
Royal medical colleges, professional organisations and service users and carer groups. 
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres
/national_collaborating_centres.jsp (accessed 27/04/ 2014).  
119 National Institute for Health and Clinical Excellence (NICE) Developing clinical guidelines: guideline 
development groups (NICE; London, April 30th 2009): the Guideline Development Group reviews the evidence 
and considers comments on the draft guideline before making final recommendations as to the content of the 
completed guideline. The panel aims to ensure that stakeholder comments in particular have been closely 
considered and responded to. This group monitors adherence to NICE guidelines.  
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroup
s/guideline_development_groups.jsp (accessed 27/4/ 2014).  
120 Harrison S., The politics of evidence based medicine in the UK Policy and Politics 26(1) (1998): 15-31. 
121 Taylor n110 above. 
122 Grinyer A., Risk, the real world and naïve sociology in Gabe J., Medicine, Health and Risk: Sociological 
Approaches (Blackwell; Oxford, 1995):31-51. 

http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres/national_collaborating_centres.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres/national_collaborating_centres.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroups/guideline_development_groups.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroups/guideline_development_groups.jsp
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Throughout the Blair administration the issue of compliance with the regulatory framework 

was articulated in policy documents such as Trust, Assurance and Safety - the Regulation of 

Health Professionals in the 21st Century,123 and the enquiries which were undertaken to 

examine failures in care.124 All of which emphasized the need to ensure that standards of care 

and clinical governance at national level were achieved through closer inspection of health care 

professionals and their roles. As a result the Health and Social Care Act in 2008,125 developed 

governmental control of the healthcare professions through the Council for Healthcare 

Regulatory Excellence (CHRE).126 The function of this organisation was to ensure that 

healthcare regulators were fulfilling their duty to promote and protect the wellbeing of the 

public.127  Altogether, whilst these regulatory changes were championed in the name of safe 

and consistent services, they also serve to reduce the clinical autonomy that professional elites 

with their expert knowledge in healthcare have previously enjoyed.128 In this sense, the Third 

Way notion of partnership appears somewhat elusive: rather than empowering health care 

professionals, as key stakeholders, professional discretion appears undermined, or at least, very 

tightly constrained.129  

Within the maternity services, clinical guidelines reflect an evidence-based foundation for care 

provision, based on the assumption that the best opportunities for good outcomes can be 

                                                           
123 Department of Health (DoH) Trust, Assurance and Safety - the Regulation of Health Professionals in the 21st 
Century (DoH; London, 2007d). 
124 Department of Health (DoH) Safeguarding Patients ς ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ {ƘƛǇƳŀƴ LƴǉǳƛǊȅΩǎ fifth 

report and the recommendations of the Ayling, Neale and Kerr/Haslam Inquiries (DoH; London, 2007a); Department 
of Health (DoH) [ŜŀǊƴƛƴƎ ŦǊƻƳ ǘǊŀƎŜŘȅΣ ƪŜŜǇƛƴƎ ǇŀǘƛŜƴǘǎ ǎŀŦŜΥ hǾŜǊǾƛŜǿ ƻŦ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀŎǘƛƻƴ ǇǊƻƎǊŀƳƳŜ ƛƴ 
response to the recommendations of the Shipman Inquiry (Department of Health; London, 2007b). 
125Health and Social Care Act 2008 s. 113.  
126 The CHRE was created from the existing Council for the Regulation of Healthcare Professionals (CRHP) which 
was formed as a part of the provisions in National Health Service and Health Care Professions Act 2002.  
127 n 125 above at s.114. 
128 DǊƛƴȅŜǊ ƴ мнн ŀǘ опΥ ƘŜǊŜ ŀƴ ΨŜȄǇŜǊǘΩ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ƳŀƴŀƎŜǊǎ ŀƴŘ ǇƻƭƛŎȅ ƳŀƪŜǊǎ ǿƘƻ ŀǊŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ 
compiling and constructing official information and regulations. Grinyer states that they may not have scientific 
or medical knowledge but in the process of devising safety programme for use in health care may define 
ǘƘŜƳǎŜƭǾŜǎ ŀǎ ΨŜȄǇŜǊǘǎ Ψƛƴ Ǌƛǎƪ ŀƴŘ ǎŀŦŜǘȅΦ  
129 Poole n2 above. 



Protecting the Public: The Current Regulation of Midwifery 

 

97 
 

derived from population calculations, which are then applied to individual women who access 

care.130  Although this approach has obvious merit in driving improvements in care, it can also 

create problems where there is limited room for the exercise of clinical discretion or individual 

patient choice.  Notably, it can result in generic guidelines with a óone size fits allô approach, 

which may not be suitable for all pregnant women and which therefore has the potential to 

undermine rather than to enhance care. The employment of such ócodified knowledgeô through 

evidence based practice guidelines, at the same time as attempting to provide standardisation 

of care, may also exist in tension with the embodied knowledge of the individual woman.131 

Again, these tensions emerged clearly in the empirical data discussed in subsequent chapters. 

3.5 The Nursing and Midwifery Order 2001 

The New Labour Government was also closely concerned with issues relating to poor 

performance and competence of healthcare professionals. Consequently, it proposed reform of 

healthcare professional regulation,132 relying on its powers under the Health Act 1999.133 This 

enabled it to introduce the Nursing and Midwifery Order 2001.134  

The 2001 Order was much broader than earlier nursing and midwifery legislation and, in line 

with New Labour policy, foresaw substantial changes to the relationship between the state, the 

individual and the public.135 As was seen in chapter two, the previous Conservative 

Government constructed the professional as being an integral part of the problem of the welfare 

                                                           
130 Wilson and Symon n 11 above; Sackett D.L., Rosenberg W., Muir-Gray J., Evidence based medicine: what it is 
ŀƴŘ ǿƘŀǘ ƛǘ ƛǎƴΩǘ British Medical Journal 312(1996):76-89. 
131 Levy V., How midwives use protective steering to protect informed choice in pregnancy in Kirkham M., ed. 
Informed Choice in Pregnancy (Palgrave; Basingstoke, 2004):57-69; Polanyi M., Personal Knowledge: Towards a 
post-critical philosophy (Harper-Torch books; New York, 1962).  
132 DoH n105 above: this document sets out plans for the reform of the NHS and sets three test for regulatory 
bodies: being smaller with greater patient and public representation; being faster and more transparent; and 
having meaningful public accountability in the health service.  
133 n 58 s.60: the health care professions regulated by this legislation were broad and included those regulated 
by the Pharmacy Act 1954; the Medical Act 1983 and the Dentists Act 1984. 
134 The Nursing and Midwifery Order 2001 no.253. 
135 Poole n2 above. 



Protecting the Public: The Current Regulation of Midwifery 

 

98 
 

state and the NHS, and encouraged the public to distrust the óself-servingô professional elites 

who provided care.136 In order to address this perception, the challenge for the Blair 

Government was to ensure that the public interest was represented in the various elements of 

healthcare provision, including the regulation of the healthcare professions themselves. Public 

accountability was seen to be essential, as it was thought that this would lead to greater 

transparency in regulatory practices and better communication both for registrants, employers 

and the broader community.137 

3.5.1 The Nursing and Midwifery Council (NMC) and Fitness to Practice Provisions 

The Nursing and Midwifery Order 2001 created a new regulatory authority, known as the 

Nursing and Midwifery Council (NMC),138 which replaced the previous regulatory body, the 

United Kingdom Central Council for Nursing, Midwifery and Health Visiting (UKCC). The 

function of the NMC was explicitly recognized for the first time as being óto safeguard the 

health and well-being of persons using or needing the service of registrants.ô139 Additionally, 

the 2001 Order stipulated that the membership of the new Council should be composed of both 

registrant and lay members, in contrast to the old system whereby the UKCC and its 

committees were made up entirely of professionals.140 A more robust and evenly balanced lay 

membership was believed by the Blair Government to be crucial to the new Council, as it was 

                                                           
136 Clarke J., Gewirtz S., Hughes G., Humphrey J., Guarding the Public Interest? Auditing Public Services in Clarke 
J., Gewirtz S., McLaughlin E., eds New Managerialism New Welfare? (Open University Press; London, 2001): 250-
266. 
137 J M Consulting The Regulation of Nurses, Midwives and Health Visitors. Report on a Review of the Nurse 
Midwives and Health Visitors Act 1997 (JM Consulting Ltd; Bristol, 1998): this organisation was a private 
company who specialised in business and management consultancy and who were commissioned by the 
Department of Health in 1997. The report evaluated the 1997 Act and recommended that new legislation was 
essential to address public safety issues and areas of weakness in the 1997 Act. 
138n 134: part 2 Article 3(1); Article 3 (9): provides that the NMC has four statutory committees which are the 
Investigating Committee, the Conduct and Competence Committee, the Health Committee and the Midwifery 
Committee.  
139 ibid part1 Article 3 (4)&(15): ǿƘŜǊŜ ǘƘŜ ba/Ωǎ ǊŜƳƛǘ ǿŀǎ ǘƻ ŎǊŜŀǘŜ ŀƴŘ ǳǇƘƻƭŘ ǎǘŀƴŘŀǊŘǎ ƻŦ ŎƻƴŘǳŎǘ ŀƴŘ 
performance it was obliged to confer with a variety of different organisations including the lay public whilst 
executing its role. 
140 Nurses Midwives and Health Visitors Act 1979 s.1 (4). 
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suggested that patient wellbeing could only be achieved through the involvement of lay 

members. 141 These strategies are consistent with Third Way reasoning which, as has been 

highlighted throughout this chapter, considered co-operative partnerships between 

government, the individual and the healthcare professional as being necessary to generate 

improvements in the provision of care. 

One of the core functions of the NMC relates to fitness to practice procedures which enable the 

regulator to screen its membership and in so doing, ensure that the professions it regulates 

remains selective.142  In the 2001 Order questions of competence and misconduct were to be 

dealt with by the Conduct and Competence Committee who were to manage all such issues for 

registrants.143 Panel membership of fitness to practice hearings, was to include a combination 

of both unqualified and professional personnel who would receive training and direction on 

how to perform their role as panel members.144 Although the professional personnel was to 

include a registrant and/or a registered medical practitioner;145 there were no specific 

requirements in relation to the qualifications, experience or competence of the lay member, 

who has responsibility in part for determining whether or not a registrant is a safe practitioner. 

As such the NMC is reliant on the panel members having sufficient guidance with which to 

tackle complex and challenging practice issues.  

                                                           
141 HC Deb vol. 360 Col. 437 08 January 2001. 
142 HL Deb vol. 629 Col. 1495 13 December 2001. 
143 Nursing and Midwifery Council website states: that the Conduct and Competence Committee considers cases 
where a nurse or midwives fitness to practice is alleged to be impaired due to: misconduct, lack of competence; 
a criminal offence, a finding by any other health or social care regulator or licensing body that fitness to practice 
is impaired or a barring under the Safeguarding Vulnerable Groups Act 2006, The Safeguarding Vulnerable 
Groups (Northern Ireland) Order 2007 or the Protection of Vulnerable Groups (Scotland)Act 2007  (Nursing and 
Midwifery Council; London, 1st March 2010). 
http://www. nmc-uk.org/About us/The Council/Committees-of-the-Council/Midwifery-Committee  (accessed 
14/08/ 2011). 
144 Nursing and Midwifery Council (NMC) Nursing and Midwifery Council: Annual Fitness to Practice Report 
2011-2012 (NMC; London, September 2012b). 
145 n 134: part 5 Article 24 (b) &(c). 
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The 2001 Order was enacted against a background of broader developments in the rights of 

citizens through the Human Rights Act 1998.146 This was part of a more extensive undertaking 

by the Labour administration to democratise services and nurture service user participation.147 

However, the 2001 Orderôs fitness to practice provisions appear to exist in tension with 

registrantôs rights in relation to human rights legislation. In the case of Tehrani v. UKCC [2001] 

these rights were clarified and it was established that the registrant had the right to a fair and 

public hearing.148 Other judicial reviews which have considered decision making during fitness 

to practice hearings since Tehrani,149 have demonstrated that articles contained in the European 

Convention on Human Rights,150 which the Human Rights Act 1998 gives direct effect to, are 

still on occasion apparently being misunderstood or contravened despite court clarification. 

This has led to registrants being removed from the register, only to be reinstated later when the 

decision has been overruled.151 One of the difficulties that was identified was that of obtaining 

a fair and impartial hearing within a reasonable time.152 Indeed, in 2011, UNISON when asked 

to comment on this situation stated: ñNurses and Midwives continue to wait a significant (and 

often unacceptable) amount of time for their case to be heard and concluded.ò 153  

                                                           
146 Human Rights Act 1998. 
147 Carpenter M., A Third Wave, Not a Third Way? New Labour, Human Rights and Mental Health in Historical 
Context Social Policy and Society 8(2) (2009): 215-230. 
148 Tehrani v. UKCC [2001]IRLR 208: in this case the Court of Sessions held that as a public authority, the council 

is subject to s.6(1) ƻŦ ǘƘŜ IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ мффу ǿƘƛŎƘ ǎǘŀǘŜǎ ǘƘŀǘΥ άLǘ ƛǎ ǳƴƭŀǿŦǳƭ ŦƻǊ ŀ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀŎǘ ƛƴ 
ŀ ǿŀȅ ǿƘƛŎƘ ƛǎ ƛƴŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ ŀ /ƻƴǾŜƴǘƛƻƴ ǊƛƎƘǘέΦ !ǊǘƛŎƭŜ сόмύ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ǿƘƛŎƘ ƛǎ ƴƻǿ ƛƴŎƻǊǇƻǊŀǘŜŘ 
in Schedule 1 to the Human Rights Act мффуΣ ǇǊƻǾƛŘŜǎ ǘƘŀǘΥ άLƴ ǘƘŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ Ƙƛǎ ŎƛǾƛƭ ǊƛƎƘǘǎ ŀƴŘ 
obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law έ. 
149 [2001] IRLR 208 
150 Council of Europe European Convention on Human Rights (Council of Europe; Strasbourg; 1950). 
151Colton v The Nursing and Midwifery Council [2010] NIQB28: In this case Article 6 of the European Convention 
on Human Rights which relates to ǘƘŜ ΨǊƛƎƘǘ ǘƻ ŀ ŦŀƛǊ ǘǊƛŀƭΩ ǿŀǎ ǎŀƛŘ ǘƻ ƘŀǾŜ ōŜŜƴ ǾƛƻƭŀǘŜŘ and it was claimed that 
the fitness to practice panel had acted ǳƴƭŀǿŦǳƭƭȅ ōȅ ǇǊƻŎŜŜŘƛƴƎ ǿƛǘƘ ǘƘŜ ƘŜŀǊƛƴƎ ƛƴ ǘƘŜ ǊŜƎƛǎǘǊŀƴǘΩǎ ŀōǎŜƴŎŜ.  
152 n 144 above. 
153 House of Commons Health Committee Annual Accountability hearing with the Nursing and Midwifery Council: 
Seventh Report of Session 2010-12 (The Stationary Office; London, July 2011). 

http://www.lexisnexis.com.chain.kent.ac.uk/uk/legal/search/runRemoteLink.do?langcountry=GB&linkInfo=F%23GB%23UK_ACTS%23section%256%25sect%256%25num%251998_42a%25&risb=21_T11724519249&bct=A&service=citation&A=0.33265685161829295
http://www.lexisnexis.com.chain.kent.ac.uk/uk/legal/search/runRemoteLink.do?langcountry=GB&linkInfo=F%23GB%23UK_ACTS%23sched%251%25schedule%251%25num%251998_42a%25&risb=21_T11724519249&bct=A&service=citation&A=0.08113444206123543
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It is suggested that the reason for the protracted length of time taken to investigate and conclude 

complaints occurs in part as a result of the mounting numbers of complaints received by the 

regulator.154 The NMC has seen a 102 per cent rise in referrals related to poor practice, with a 

14 per cent increase in the period from 2013-2014.155 Whilst the NMC is neither able to provide 

an adequate explanation for this increase in referrals nor to differentiate in its data between 

referrals made in relation to midwives or nurses,156 it has attempted to manage this problem by 

reviewing its conduct and competence procedures including the composition of fitness to 

practice panels.157 As a consequence of some of these amendments, the NMC has removed the 

need for a panellist to be an experienced practitioner with an understanding of the same area of 

practice as the registrant, formally referred to as the ódue regardô panel member.158 However, 

recent reviews of the NMC fitness to practice mechanisms have continued to highlight concerns 

in relation to these problems, despite the changes made by the regulator.159  

The NMCôs ability to ensure that fitness to practice procedures are robust emerged within the 

empirical data as a particular area of concern. This will be discussed in more detail in chapter 

five. 

 

 

                                                           
154 ibid at 50: evidence given by UNISON the largest public sector union in the NHS, indicated that in May 2011 
the NMC had 3,698 cases but only 544 at the substantive hearing stage. 
155 House of Commons Health Committee Oral evidence: 2015 accountability hearing with the Nursing and 
Midwifery Council (The Stationary Office; London, 13th January 2015) at 847. 
156 ibid at 7. 
157 Nursing and Midwifery Council (NMC) Council Agenda for 26th May 2011 (Open Session) (NMC; London, 26th 
May 2011).  
158 ibid. 
159 Professional Standards Authority for Health and Social Care (PSA) Annual Report and Accounts and 
Performance Review Report 2013/14 Volume 11 (The Stationary Office; London, 26 June 2014) Vol 11: the 
Professional Standards Authority for Health and Social Care replaced the Council for Healthcare Regulatory 
Excellence (CHRE) as a result of the Health and Social Care Act 2012 S. 222. This Authority monitors the 
regulatory bodies which regulates health professional in the UK and social care in England. 
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3.5.2 Additional Specific Midwifery Provisions in the 2001 Order 

3.5.2.1 The Midwifery Committee 

The Nursing and Midwifery Order contains other provisions that applied exclusively to 

midwifery.  These include a Midwifery Committee,160 with the role of providing advice to the 

NMC on matters related to the regulation of midwifery but not issues of misconduct.161 The 

Committeeôs work includes the production of regulation regarding suspension procedures and 

continuing education requirements for qualified midwives.162  Whilst this provides welcome 

recognition of the special status and specific interests of midwifery, it is noteworthy that this 

body was to have merely an advisory role, with the NMC free to discount any advice with 

which it disagreed. Indeed, the RCM have argued, that in practical terms, within the wider 

organisation of the NMC, the Midwifery Committee appears to have a minimal role and that 

midwives are underrepresented and marginalised at senior level within the NMC generally.163 

These concerns are given additional weight in light of recent Law Commission 

recommendations which will be discussed in more detail in chapter seven.164 

3.5.2.2 Statutory Supervision of Midwives 

The 2001 Order also outlines stipulations for the statutory supervision of midwifery, which has 

been a consistent feature of midwifery regulation since the first Midwives Act in 1902 (as 

                                                           
160 n134: part2 Article 16 (2a) & (2b): states that within the Midwifery Committee the majority of the 
membership of the Committee should be practising midwives but does not provide specific instruction as to the 
identity of other committee members. 
161  The Nursing and Midwifery Council (NMC) (NMC; London, 24th March 2010): state on their website that the 
Midwifery Committee advises on any matter affecting midwifery, i.e. policy issues affecting midwifery practice, 
education and statutory supervision of midwives, responding to policy trends, research and ethical issues 
affecting all registrants.  
http://www. nmc-uk.org/About us/The Council/Committees-of-the-Council/Midwifery-Committee  (accessed 
14/08/ 2011). 
162  n 134: Article 42 (a) & (c). 
163  n 134 at 48.  
164  The Law Commission (LC) Regulation of Health Care Professionals, Regulation of Social Care Professionals in 
England Law Com No 345 (Law Commission; London, April 2014).  
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discussed in chapter two). The statutory requirements include provisions for how the Local 

Supervising Authority (LSA) should function and the qualifications that were deemed 

necessary to be a supervisor of midwives, as well as providing the LSA with the power to 

suspend a midwife from practice.165 As such the LSAs have a broad range of powers with 

regards to midwifery registrants within the 2001 Order, which operate alongside the NMCôs 

general fitness to practice requirements. This would suggest a belief that, as in all previous 

statutes since the Midwives Act 1902, the practice of midwifery necessitates extra regulation 

in order to function effectively. The nursing profession is not subject to the same statutory 

supervisory procedures within the 2001 Nursing and Midwifery Order. Nevertheless, when 

discussing the revalidation of nursing in June 2011, the House of Commons Health Committee 

recommended that the NMC consider extending statutory supervision to the nursing profession 

as statutory supervision of midwives was seen as óa tried and trusted means of assuring the 

quality of midwifery practice.ô166 However, this official view of statutory supervision, may be 

changing.167 It is therefore interesting to note that this ambivalence regarding the merits of 

statutory supervision at policy level was mirrored in the empirical data discussed in chapters 

five and six.   

3.6 Conclusion  

This chapter has set out the current regulatory framework for midwifery practice, 

contextualising it within broader New Labour reforms to the NHS.  These reforms resulted in 

                                                           
165 n 134 above: Article 43(1) states: each LSA shall (a) exercise general supervision in accordance with the rules 

made under article 42 over all midwives practising in its area; (b) where it appears to it that the fitness to practise 
of a midwife in its area is impaired, report it to the Council; and (c) have power in accordance with the rules 
made under article 42 to suspend a midwife from practice; (2) The Council may prescribe the qualifications of 
persons who may be appointed by the LSA to exercise supervision over midwives in its area, and no one shall be 
so appointed who is not so qualified. (3) The Council shall by rules from time to time establish standards for the 
exercise by LSAs of their functions and may give guidance to LSAs on these matters. 
166  n 153 at 13 
167 The proposed reforms to statutory supervision will be discussed in more detail in the concluding chapter of 
this thesis. 
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important clinical governance and risk management strategies, as well as introducing a range 

of other changes that have impacted on the regulation of midwifery. Blairôs response to the 

perceived crisis within the NHS was firmly grounded in his Third Way philosophy, which 

involved the fostering of partnerships between the state, the individual and society more 

broadly.  This, it was believed, would increase economic efficiency, reduce the cost of welfare 

and improve the provision of care in the NHS.168 The individual and the healthcare professional 

were encouraged to actively participate and take responsibility for decisions made about the 

provision of care.169 Managers would facilitate the aim of the state to improve the safety and 

quality of care, through systems of clinical governance, which would monitor and evaluate the 

outcomes of care and take an active approach to risk management.  Whilst these schemes may 

be seen as a órolling out of the stateô, it is significant that intervention is increased through 

regulatory mechanisms such as clinical governance and risk management, with responsibility 

for motivating change delegated to a local level.170  Rose and Miller describe this as óaction at 

a distanceô.171 

Within the strategy of clinical governance lies the production and employment of clinical 

guidelines that utilise evidence and science to formulate practice instructions and to standardise 

care.172 However, the deployment of clinical guidelines and risk management plans can create 

challenges both for those accessing services and those providing it. The question of risk may 

be laden with difficulty for the individual pregnant woman seeking assistance, which may 

generate the need for unanticipated decision making to ensure that there is compliance with 

                                                           
168 Poole n2 above. 
169 Poole n2 above. 
170 Peck and Tickell n19 above. 
171 Rose N., Miller P., Political Power beyond the state: problematics of government British Journal of Sociology 
(2010): 271-303 at 278. 
172 Grinyer n122 above. 
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treatment plans.173 Similarly clinical guidelines, which are based on population data,174 may 

create pressures for the pregnant woman to follow certain care pathways that are not always 

suitable for all women and, which may generate outcomes that are not satisfactory to either the 

service user or service provider.175 In such circumstances, however well intentioned, the 

regulatory framework can potentially undermine decision-making for both the pregnant woman 

and the midwife as they negotiate routes through the maternity care system, thus affecting the 

delivery of safe quality care. 

During his time in office, Blair similarly undertook reform of healthcare professional 

regulation. Once again, in keeping with Third Way ideology, this reform was to include 

increased state and public involvement with healthcare professional regulation, moving away 

from the traditional model of self-regulation. This restructuring involved lay membership of 

regulatory authorities such as the Nursing and Midwifery Council, which is accountable for the 

680,858 nursing and midwifery registrants on its register.176 It was hoped that this would 

benefit the public interest and strengthen professional accountability, particularly in relation to 

questions of conduct and competence.  However, both the NMCôs fitness to practice procedures 

and the specific statutory supervision of midwives have been subject to serious criticism and 

debate.177 As mentioned above, these will be explored in more detail in chapter seven. 

The regulatory framework that governs the practice of midwives in the UK is multifaceted and 

complex. Whilst it has resulted from a range of well-intentioned policy initiatives, the strategies 

used to resolve the questions of quality, safety, poor practice and competence sit in tension 

                                                           
173 Ruhl n41 above. 
174 Wilson and Symon n11 above. 
175 Downe S., McCourt C., From being to becoming: reconstructing childbirth knowledge in Downe S., ed. Normal 
Childbirth: evidence and debate 2nd ed., (Churchill-Livingstone; London, 2009). 
176 Nursing and Midwifery Council (NMC) Annual Report and Accounts 2013-2014 and Strategic Plan 2014-2017 
(NMC; London, 23rd October 2014c) 
177 Law Commission n164 above; Baird R., Murray R., Seale R., Foot C., Perry C., Kings Fund Review of 
Midwifery Regulation (Kings Fund, London, 2015). 
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with, and may at times run the risk of undermining excellence in care provision for pregnant 

women. As explained earlier, the current study embodies the perspective of one specific group 

of actors, whose views are poorly represented in the existing literature: midwives. Chapters 

four, five and six of the thesis will thus draw on their experience of working within the 

regulatory framework laid out above, in order to investigate their views on whether the current 

regulatory framework that governs midwifery practice supports or undermines the protection 

of the public. 
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4. Midwifery Perceptions of Clinical Governance and its Impact on 

Midwifery Practice  

 

4.1 Introduction 

The previous two chapters highlighted how clinical governance strategies have been widely 

implemented across the NHS in an attempt to standardise care and so offer patients a safe 

quality service. However, these strategies do not come without difficulties, particularly for the 

pregnant woman and those assigned to facilitate her journey through the maternity services. 

When reflecting on these regulatory schemes, one midwife, who was representative of many 

participants in the study commented: 

óClinical governance has made everything very black and whiteéBut when you start 

thinking about it, it seems quite ridiculous that...éñwell youôre either this or youôre 

thisò and thereôs nothing thatôs a bit in the middle, actually thatôs what midwifery is, 

more often than not, the bit in the middle, keeping somebody as normal as possible, or 

its facilitating a high risk woman to still enjoy some degree of normality in her 

pregnancy.ô (Susan, NHS, 6-10 yrs.) 

 

Here the challenge of working with clinical governance strategies whilst attempting to provide 

care which is consistent with the traditional model of midwifery practice is clear. This theme 

was repeated throughout the data on clinical governance and is one which will be examined in 

detail in this chapter. 

The analysis of the political reforms that were implemented by both the New Labour 

Government and its Conservative predecessors in the two previous chapters, established that 

increasing number of claims for clinical negligence has been a problem for a number of years. 

In the early 1990s, John Majorôs administration endorsed risk management as a means of 

addressing the issue of litigation in the NHS,1 and founded the NHSLA in 1995 to manage 

negligence claims across the NHS. It was this organisation that would produce risk 

                                                           
1 Department of Health (DoH) Executive Letter: Risk Management in the NHS (HMSO; London, 1993): 111. 
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management standards to enhance the provision of care.2 At the same time, Majorôs 

Government was also extending the neoliberal concept of the patient as a consumer who had 

choice in his or her care.3 This was a principle much favoured by his predecessor Margaret 

Thatcher throughout the 1980s, where New Public Management (NPM) strategies encouraged 

a shift in the focus of service provision away from healthcare professionals towards the patient, 

a move which it was believed, would be facilitated by the managers of the service.4 Within the 

maternity services, this commitment to choice was expressed in the policy document the 

Changing Childbirth Report (1993), which emphasised the concept of woman centred care and 

suggested that the pregnant women should be actively involved in the care they received.5 The 

statutory title of the midwife is derived from the Middle English word meaning ówith womanô6 

and is enshrined in statute.7 As part of this role, the midwifery profession has traditionally 

viewed advocacy and partnership with the woman as being integral to its core function. As 

such the role of the midwife would seem to be aligned with the notion of woman centred care.  

However, as was seen in chapter two, the rights of patients, and the pregnant woman accessing 

maternity services, in terms of standards of care and choice,8 were often in tension with other 

aspects of service provision, which may in part be the reason why litigation claims have 

increased in recent years.9     

                                                           
2 National Health Service Litigation Authority (NHSLA) NHSLA Risk Management Standards 2013-2014 (NHSLA; 

London, March 2013a). 
3 Department of Health (DoH) The Patients Charter: Raising the Standards (HMSO; London, 1992). 
4 Department of Health (DoH) Working for patients (HMSO; London, 1989) cm 555; Le Grand J., Motivation 
Agency and Public Policy: Of Knights and Knaves, Pawns and Queens (Oxford University Press; Oxford, 2003a) at 
26. 
5 Cumberledge J., Report of the Expert Maternity Group: Changing Childbirth (HMSO; London, 1993). 
6 ²ŜōǎǘŜǊΩǎ hƴ [ƛƴŜ 5ƛŎǘƛƻƴŀǊȅ ŘŜŦƛƴŜǎ ǘƘŜ ǘŜǊƳ ƳƛŘǿƛŦŜ ŀǎ ŦƻƭƭƻǿǎΥ Middle English midwife, from Anglo-Saxon 
mid with (akin to Greek ...) + ... woman, wife http://www.encyclo.co.uk/webster/M/64  (accessed 
21/07/2013). 
7 Nursing and Midwifery Order 2001. 
8 DoH n3 above 
9 Pratt R., Morgan S., Hughes J., Mulhall A., Fry C., Perry C., Tew L., Healthcare Governance and the modernisation 
of the NHS: infection prevention and control British Journal of Infection Control 3(5)(2002): 16-25. 

http://www.encyclo.co.uk/webster/M/64
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In chapter three, following the election of the New Labour Government, the problem of an 

increasing NHS litigation bill and the perceived falling standards in care were to be addressed 

by an expansion in risk management strategies. As a result, healthcare reform was considered 

necessary and would include the introduction of the statutory óduty of qualityô in the Health 

Act 1999.10 This was consistent with Blairôs Third Way style of neoliberalism which extended 

some of the reforms of the previous neoliberal Conservative administration. For Blair, the 

management of risk in healthcare was an important element of his reform programme, which 

was acknowledged in the policy document An Organisation with a Memory in 2000.11 Here, in 

keeping with Third Way tenets, there was to be more state intervention in healthcare in the 

form of clinical governance, which was to be administered by organisations such as the newly 

created National Institute for Clinical Excellence (NICE),12 which would produce clinical 

guidelines for healthcare professionals to follow.  

Chapter three demonstrated that these clinical guidelines were an integral aspect of Blairôs 

clinical governance strategies which would help to reduce the risks to patients and standardise 

care across the service.13 In doing so, clinical guidelines that were based on the best available 

evidence and expert opinion were considered as being essential for the provision of safe quality 

care.14 However, the difficultly with standardised guidelines is that they may sit in tension with 

the practitionerôs ability to make clinical decisions based on the individual needs of the patient, 

as compliance with the guideline is a requisite.15 This is particularly challenging within the 

                                                           
10 Health Act 1999; Timmermans S., Berg M., A world of standards but not a standard world: towards a sociology 
of standards and standardisation Annual Review of Sociology 36(2010):69-89; Brunsson N., Jacobsson B., A World 
of Standards (Oxford University Press; Oxford, 2000). 
11 Department of Health (DoH) An organisation with a Memory (HMSO; London, 2000b). 
12 The National Institute for Clinical Excellence (NICE) (Establishment and Constitution) Order No 220 (Stationary 
Office; London, 1999); National Health Service Act 1999 s. 19 (2): following the Health and Social Care Act 2012 
the organisation became known as the National Institute for Health and Care Excellence but retained its 
abbreviated name NICE. 
13 Health and Social Care (Community Health and Standards) Act 2003 c.43 s.46. 
14 Spyridonidis D., Calnan M., Opening the black box: A study of the process of NICE guidelines implementation 
Health Policy 102(2011): 117-125. 
15 Taylor J, Tough Talk from the NICE man Med Economics (November 2003):44-46. 
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maternity services where the use of universal guidelines for the large number of women who 

access the service,16 may leave little room for the needs of the individual.  

As such the discussion in chapter three highlighted several significant issues, which are 

discussed in the literature regarding clinical governance frameworks and their impact on 

practice, including: whether there is a conflict between clinical governance and woman centred 

care and whether this has an adverse effect on quality care provision as a result; and whether 

clinical governance supports effective maternity care provision as the legislature intended. The 

current chapter whilst reflecting on these concerns, will also examine the role and effectiveness 

of risk management and clinical guidelines in order to determine whether, in the experience of 

the midwives in this study, these strategies promote or undermine the provision of safe effective 

care.  

The empirical data for this study was produced by employing both quantitative and qualitative 

research methods. Quantitative data was gathered through the creation of a survey which was 

distributed to 192 registered midwives across the South East of England between May 2012 

and March 2013 and which achieved a 70 per cent (n 132) response rate. Similarly, qualitative 

data was collected via semi-structured interviews with 20 midwifery participants who were 

working in the South East of England, and who had differing degrees of experience and levels 

of seniority.  

The chapter will commence by examining the participantsô general perceptions of clinical 

governance schemes to ascertain whether in the opinion of the midwives these methods offer 

quality care (4.2). Next it will go on to consider the themes that arose out of the data which 

related to risk and service user expectations (4.2.1), and clinical governance and its connection 

                                                           
16 Office of National Statistics (ONS) Statistical Bulletin: Births in England and Wales 2013 (ONS; London, July 
2014). 
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with litigation (4.2.2). Following this, the discussion will move on to reflect on the relationship 

between clinical governance and the woman centred care policy implemented by the Major 

Government and continued by the Blair Administration (4.3). The chapter will then address the 

influence that clinical governance has on the normal processes of childbirth and the decisions 

that are made by pregnant women and midwives during pregnancy and childbirth (4.4 and 4.5).  

4.2 Common Perceptions of Clinical Governance 

As discussed above, chapter three established that clinical governance strategies were 

formulated as part of the New Labour Government reforms of the NHS. These reforms that 

were conveyed in the policy document A First Class Service: Quality in the New NHS (1999),17 

were motivated by the need to control and improve standards of care. In this context clinical 

governance strategies included the development of risk management schemes, and the 

production and employment of clinical guidelines.18   

In the survey there was broad support for and confidence in clinical governance strategies from 

the participants, when asked their opinion of the ability of risk management strategies to reduce 

the likelihood of poor outcomes in maternity care.19 68 per cent (n 91) of participants were 

either very confident or confident about risk management strategies as a means of preventing 

poor outcomes in maternity care. However, 28 per cent (n37) of midwives were neutral, with 

4 per cent (n6) unconfident about the safety of current care provision. When this neutrality 

was analysed in more detail through an examination of the comments that were provided with 

this question, several midwives raised questions about current care provision. One participant 

wrote: óthings will always go wrong despite risk management strategies but the ñblame cultureò 

                                                           
17 Department of Health (DoH) A First Class Service: Quality in the New NHS (HMSO; London; 16th March 1999a). 
18 Timmermans and Berg n10 above. 
19 Lƴ ǘƘƛǎ ǉǳŜǎǘƛƻƴ ǘƘŜ ǘŜǊƳ άǇƻƻǊ ƻǳǘŎƻƳŜέ Ƴŀȅ ōŜ ǳƴŘŜǊǎǘƻƻŘ ǘƻ ƳŜŀƴ ŀƴ ǳƴŦŀǾƻǳǊŀōƭŜ ǊŜǎǳƭǘ ŀǘ ǘƘŜ ŜƴŘ ƻŦ 
an episode of care which might relate to mortality or morbidity issues for either the mother or the infant.   
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and the threat of litigation does little to increase morale and standardsô (NHS, >20yrs.). This 

comment, together with similar responses from others, reveals that some participants had 

anxieties about the safety of care, which clinical governance does not appear to address.  

This unease about risk management within the survey was also apparent in the interviews. 

Whilst some participants were generally positive and commented that for them clinical 

governance was about ókeeping things as safe as possible reallyô (Jean NHS, 0-5yrs.); and 

óbeing proactive and protecting the womanô (Mary NHS, 6-10 yrs.) others were less convinced. 

Here, risk management was not perceived as being wholly advantageous to care provision. For 

example Louise (NHS >20yrs.) remarked: óI think that sometimes I feel are they written for the 

good of the patient or the midwife, or are they written to cover the establishment?ô These 

sentiments were mirrored by those in the survey, where participants were asked whether the 

care women currently receive was safer than in the past and commented:  

 óSome elements are safer as a result of action implemented as part of governance but 

some factors e.g. staffing issues means that there are still risk issuesô (NHS, >20yrs.).  

 

óCare is certainly more evidence based, but pressures on the service can affect safety 

e.g. staffing levelsô (NHS> 20yrs.).  

 

óRisk is constantly being evaluated, however not everything is predictable in midwifery 

care therefore there will always be limitations to risk managementô (NHS, 0-5 yrs.). 

 

In these commentaries, the recognition of the improvements brought to the maternity services 

by governance are undermined by issues such as poor staffing levels that have a direct impact 

on patient safety and care provision. 

These responses would suggest that participantôs generally had confidence in clinical 

governance as an efficient mechanism in terms of quality care provision. However, closer 

analysis of the data from the survey and the semi-structured interviews revealed that, 
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notwithstanding this broad confidence, the respondents were uneasy about clinical governance 

and its effect on care offered to pregnant women. These reservations included: risk 

management and the broader societal perception of risk and its impact on the maternity services 

(4.2.1); and managing risk to avoid litigation claims rather than addressing the welfare of the 

pregnant woman and her baby (4.2.2).  

4.2.1 Risk, Society and Service User Expectation 

The discussion in chapter three highlighted that for the New Labour Government in the late 

1990s the management of risk in healthcare was to be a significant part of the reform process 

in the NHS.20 Here, the idea of risk is firmly centred on the possibility that there might be a 

poor outcome, rather than the certainty that there will be a poor outcome.21 As a result, 

healthcare professionals are required to assess and manage risks to patients. Thus, in 

accordance with Third Way ideology, the pregnant woman and healthcare professional are 

obliged to work in partnership to enable good outcomes with limited risk.22  

During the semi-structured interviews the concept of societal awareness of risk and its 

influence on health care provision, particularly with respect to maternity service provision was 

explored. This was undertaken in an attempt to establish, in the opinion of participants, what 

effect risk has on clinical governance strategies. June (NHS, >20 yrs.) reflects on the impact of 

risk management on midwives, service users and society in general and proposes: 

óI think suddenly the whole thing of risk management has made us feel that it should 

never happen, so that the thing that weôre scared of should never happen, and that 

bothers me because actually, however good your risk management is, sometimes an 

adverse incident occurs. So éwhatever you do as a midwife, whatever you do as a 

mother, as a woman sometimes things just happen, and my worry with having a big 

                                                           
20 Beck U., The Politics of risk society in Franklin S., ed. The Politics of Risk Society (Polity Press; Cambridge, 1998) 
at 12. 
21 Adam B., Beck U., Van Loon J., The Risk Society and Beyond: Critical Issues for Social Theory (Sage Publications; 
London, 2007) at 2. 
22 Ruhl L., Liberal Governance and Prenatal Care: Risk and Regulation in Pregnancy Economy and Society 28(1) 
(1999):95-117 at 96. 
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industry called ñrisk managementò  is that society feels that we can get rid of risks and 

we can make everything lovely and nice and that babies never dieé.. And so I think 

there is a societal expectation that things never go wrong, so if they do someone is to 

blame and I think it can become a bit of a witch hunt and I think that can affect 

midwifery practice because then you are petrified of the adverse outcome.ô 

 

Tocophobia is defined as an extreme fear of birth that affects some pregnant women,23 and may 

be influenced by societal and cultural issues such as the media and the internet as well as the 

womanôs familial networks.24 However, in Juneôs discussion it is not only pregnant women 

who may experience fear and anxiety within pregnancy and childbirth, midwives also feel these 

emotions as a result of their apprehension that something will go wrong during the birth. Kate 

(NHS, >20yrs.) demonstrates this anxiety when she says:  

óWeôve had three or four major incidents that have affected lots of the staff. So although 

we practice.....thereôs always that worry and that feeling that ñIôm glad itôs not me and 

luckily I wasnôt there.ô 

 

Susan (NHS, 6-10yrs.) links these anxieties to societal panic and suggests:  

óEverything is sensationalised in this country now. So as parents weôre terrified to let 

our children out because weôre frightened to death that theyôre going to be abducted by 

a sex offender. Which is so not going to happen in the scale of things, and itôs kind of 

that whole thing with midwifery that in the scale of things, why is it that the fear of 

litigation is then stopping or terrifying professional women from doing their job?ô 

 

The perception of endemic risk was discussed in chapter three where it was seen as a striking 

feature of western culture.25 However, the difficulty with this societal awareness of risk is that 

the term can be interpreted differently by different actors and as a result what might seem a 

                                                           
23 The Collins Online Dictionary defines tocophobia as follows: an abnormal fear of childbirth or the fear of 
becoming pregnant, (Greek tokos childbirth + -phobia) 
http://www.collinsdictionary.com/dictionary/english/tocophobia accessed (24/08/2013). 
24 Jordan R.G., Murphy P.A., Risk Assessment and Risk Distortion: Finding the Balance Journal of Midwifery and  
²ƻƳŜƴΩǎ IŜŀƭǘƘ 54(3) (May/June 2009):191-200.    
25 Beck n20 above; Scott A., Risk or Angst Society in Adam B., Beck U., and Van Loon J., eds, The Risk Society and 
Beyond: Critical Issues for Social Theory (Sage; London, 2007) at 39. 

http://www.collinsdictionary.com/dictionary/english/tocophobia
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tolerable level of risk to some may not be the same for others.26 Within the maternity services, 

in an attempt to ensure safe outcomes and manage risk there is a 0.1 per cent doctrine with an 

emphasis on the uncommon poor outcome.27 Here, many healthcare professionals when 

offering care to pregnant women, treat the 1:1000 unfavourable event as a certainty and do not 

remember the 999:1000 episodes when care outcomes are good, or the 99.9 per cent doctrine.28 

Quality midwifery care should predominantly be about the 99.9 per cent doctrine, which might 

explain why risk management for the participantsô is problematic. The midwives in my study 

stressed that there was a tension between quality care provision and risk management which 

has the potential to be self-limiting for them as a result of their apprehensions of the improbable 

risk occurrence.  As such, on at least some occasions, the midwivesô fear of risk would appear 

to be preventing the delivery of safe, effective care. As Susan (NHS, 6-10yrs.) comments: 

óUnreasonably lots of midwives are terrified about ñwhat if I havenôt done it right?ò 

And itôs not even if catastrophically mum or baby dies. But you know ñwhat if she 

doesnôt like the fact sheôs ended up with a caesarean section?ò Complaints and looking 

at things, people are scared to death of itéEverybodyôs terrified of what somebody else 

will see or say about their practice.ô 

 

For Susan, the risk society and the blame culture were interconnected, so that the management 

of risk, regardless of whether it produces a good outcome or not is associated with the fear of 

criticism and complaints if service user expectations are not met. This perception of risk and 

risk management strategies within society generates the expectation that health care provision 

within the maternity services will produce good outcomes through an experience which was as 

the service user envisaged. There is a collective expectation, that by attempting to manage these 

                                                           
26 Symon A., Risk and Choice in Maternity Care: An International perspective (Churchill Livingston; London, 2006) 
at 2. 
27 Dahlen H., Undone by fear? Deluded by trust? Midwifery 26 (2010):156-162: the origins of this doctrine are 
credited to Dick Cheney (46th Vice President of the United States of America) as a result of his comments 
following the terrorist attacks in America on September 11th, 2001 when he suggested that: άLŦ ǘƘŜǊŜ ƛǎ ŜǾŜƴ ŀ 
1% chance of a terrorist act occurring we must treat that as a cŜǊǘŀƛƴǘȅέΦ 
28 ibid. 
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challenging problems they will somehow be contained and life and health care will be safer. 

Tanya (NHS, 11-20 yrs.) elaborates on this concept of societal expectation and remarks: 

óThings are becoming more complicated because of technology and expectationéand 

therefore things arenôt as acceptable as they were, so for example if you look at the 

1950s there was an expectation by women that they would lose babies, there would be 

that stillbirth factor within pregnancy and birth. However today that is not the womanôs 

expectation I donôt believe, I believe that they think that that should be a rarity.ô 

 

Tanya considers risk through the lens of technology and advances in medical care and suggests 

that as a result, society broadly expects that childbirth will be safe and systems, including 

regulatory frameworks, will be put in place to ensure the well-being of the mother and baby. 

In western culture where risk-aversion is widespread, an adverse outcome such as a stillbirth 

may be seen as a failure of medicine and technology to control an unpredictable event.29 This 

societal expectation of a favourable outcome, regardless of the circumstances, does not appear 

to take into consideration the official statistics. These figures demonstrate that currently, whilst 

there has been a fall of 7.7 per cent in the total number of stillbirths recorded in the UK from 

2012 to 2013, in 2013 there were still 3,288 stillbirths or 4.7 per thousand total births.30 

Samantha (NHS, >20yrs) draws attention to this unrealistic societal expectation and says: 

óIôm going to say this because I think it. I say this vaguely at the Trust, but you know 

babies die. The Trust goes mad when babies die, the Trust risk management and 

governance, they go mad, but actually babies die, for no reasonénothing that anyone 

could have done, they die. Itôs sad and we need to look at it, Iôm not saying we shouldnôt 

look at it but they die. Alternatively we had a case where we missed a high risk Downôs 

case,31 and we missed it. The knock on effect for that woman, if weôve missed that and 

she does have a Downôs baby, which we donôt know yet and is unlikely to happen, but 

if we missed it, is phenomenaléand yet because the baby didnôt die, nobodyôs 

shoutingéWe did the big investigation...and I keep thinking ñWhy?ò And itôs because 

itôs emotive, people are reacting emotively to the death of a baby which they donôt come 

across very often.ô 

                                                           
29 Jordan and Murphy n24 above. 
30 ONS n16 above.  
31 bI{ /ƘƻƛŎŜǎ ǿŜōǎƛǘŜ ǎǘŀǘŜǎΥ 5ƻǿƴΩǎ ǎȅƴŘǊƻƳŜ ƛǎ ŀ ƎŜƴŜǘƛŎ ŎƻƴŘƛǘƛƻƴ ǘƘŀǘ ǘȅǇƛŎŀƭƭȅ ŎŀǳǎŜǎ ǎƻƳŜ ƭŜǾŜƭ ƻŦ 
learning disability. Around 775 babies are born each year in England and Wales with this condition 
http://www.nhs.uk/conditions/downs-syndrome/Pages/Introduction.aspx (accessed 05/08/2015). 

http://www.nhs.uk/conditions/downs-syndrome/Pages/Introduction.aspx
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The current perception and approach to risk in childbirth has created an environment where the 

fear of litigation has flourished,32 and this might be the underlying concern in Samanthaôs 

scenario. This concept was also acknowledged by other participantsô who were of the opinion 

that society had unrealistic expectations of childbirth and sought recompense when outcomes 

were not as expected. As a result, managers within the NHS particularly at executive grade 

appear to be trying to minimize the risk to the organization by implementing defensive rather 

than proactive clinical governance procedures. Some of the participants appeared to believe 

that the shift in the wider publicôs attitude towards the management of risks associated with 

pregnancy and childbirth has led to a proliferation of risk management strategies that create 

challenges in terms of care provision. Several of the participants were concerned that risk 

management generated an increase in claims for clinical negligence, particularly when 

outcomes were not as anticipated.  

4.2.2. Clinical Governance and its Relationship to Litigation 

Clinical governance strategies attempt to ensure safe and effective care provision whilst 

reducing the cost of claims for clinical negligence, a point that was discussed in the previous 

chapter.33 Here, it was identified that the issue of litigation and the insurance scheme put in 

place to administer claims against NHS Trusts in England, known as Clinical Negligence 

Scheme for Trusts (CNST), was significant for Trust management and the clinicians who 

provide care. The challenge of how to address the problem of the increasing number of claims 

of clinical negligence in obstetrics, and its link to CNST was also a recurrent theme for several 

of the respondents. Many participants connected the failure to accomplish a safe outcome, 

including the prevention of stillbirth, to litigation claims.  In the survey, one participant 

                                                           
32 Royal College of Midwives (RCM) Assessing and Managing Risk in Midwifery Practice (RCM; London, 2003) 
at1.  
33 National Health Service Litigation Authority (NHSLA) Fact Sheet 2: Financial Information (NHSLA: London, June 
2012b). 
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typically remarked: óI feel that some aspects of risk management focus on the potential of a 

client to claim and reduce the likelihood of a pay-out rather than the sole focus being that of 

the woman.ô (NHS 6-10yrs.). 

This unease was mirrored by participants in the interviews:  

 óItôs not about the womanôs care; itôs how to reduce litigationô (Lilly, NHS, 0-5yrs.).  

 

óWhen I think of risk, I quite often think about CNST and the fact that it is about getting 

your insurance [premium] lowered and achievingéthe status for the Trust, which often 

then appears to be a tick box exerciseéand it isnôt about true risk which I find 

frustrating, because itôs not proactive, itôs often reactive. So if youôre going for a level 

of CNST, the months prior to that people are trying to get training up to date, theyôre 

trying to get things like notices up and it is questionable whether they are effective, but 

if it meets the needs of CNST thatôs okéI find it quite frustrating.ô (Tanya, NHS, 11-

20 yrs.). 

 

When the participants were questioned about risk management, many similarly spoke in terms 

of cost, NHS budgets, big pay outs and insurance policies. Here, Tanya (NHS, 11-20 yrs.) 

observes: 

óIt should be to protect the public, to ensure that experience, that contact, with the 

services is as safe as possible. Then there is litigation and insuranceé.so the better you 

are at risk the less your insurance costs because litigation is costlyéé.and you have 

to think about...what can you do to reduce the risk occurring, how does litigation affect 

that, what are the implications of paying out all that money?ô 

 

For some of the midwives there was tension between the purpose of risk management in the 

context of NHS budgets and financial cost and the care given to women. Claims for clinical 

negligence within maternity services are currently amongst the highest in the NHS,34 and a 

                                                           
34 Department of Health (DH) Maternity Services in England (DH; London, 8th November 2013a): the report states 
that the cost of maternity care to the NHS was around £2.6 billion in 2012-13, equivalent to £3700 per birth. The 
total cost represents approx. 2.8% of health spending, about the same proportion as a decade ago. As in other 
parts of the NHS, litigation in maternity care is rising, the number of claims has increased by 80% in the 5 years 
to 2012-13. Nearly a fifth of spending on maternity services is for clinical negligence cover; National Health 



Protecting the Public: The Current Regulation of Midwifery 

 

119 
 

substantial problem for the state.35 Risk management strategies have many functions in the 

maternity services including the provision and improvement of quality care and should not be 

considered purely as a method for addressing claims for clinical negligence.36 Many of the 

participants, whilst recognising that risk management had the potential to produce 

enhancements to care, were apprehensive that the risk management agenda was more about 

meeting these government and NHS Trust targets in terms of monetary costs rather than 

providing safe, quality care to women. Lilly (NHS, 0-5 yrs.) in a comment that was 

representative of many, suggests: 

óI think itôs there to look at how we can reduce risk so reducing litigationé. Itôs about 

bringing the insurance policies down, isnôt it?  Everybody knowséeverybody knows 

that itôs all about the money.  Itôs not about the care as such.  I donôt think people will 

spend that much money sorting out, you know, different ways of managing riskébut 

itôs not about the womenôs care.  Itôs how to reduce litigation.ô 

 

Here, it emerged that participants believed that the emphasis on reducing the cost of litigation 

to the NHS, as a key focus of clinical governance creates tensions between service provision 

and the service user.  In the following section this will be considered further with regard to the 

tension between: clinical governance and first the woman centred care agenda (4.3); and second 

normal childbirth (4.4.).  

 

 

                                                           
Service Litigation Authority (NHSLA) NHS Litigation Authority: Report and Accounts 2014/15- Fair Resolution 
(HMSO; London, 16th July 2015) at 20. 
35 Dixon C., Costs and Clinical Negligence Law Society Gazette (21/08/2015): in this article Dixon suggests that 
clinical negligence provisions in terms of the government budget is second highest behind the cost of nuclear 
decommissioning.  http://www.lawgazette.co.uk/analysis/comment-and-opinion/costs-and-clinical-
negligence/5050646.article (accessed 28/08/2015). 
36 Symon A., The Midwife and the legal Environment in Wilson J.H., Symon A., eds. Clinical Risk Management in 
Midwifery: The Right to a Perfect Baby? (Books for Midwives; Oxford, 2002):37-55. 

http://www.lawgazette.co.uk/analysis/comment-and-opinion/costs-and-clinical-negligence/5050646.article
http://www.lawgazette.co.uk/analysis/comment-and-opinion/costs-and-clinical-negligence/5050646.article
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4.3. Clinical Governance and the Commitment to Support Woman Centred Care 

In chapters two and three, it was established that the woman centred care policy introduced by 

the Changing Childbirth Report (1993),37 was continued by the Blair Government in 

subsequent policy initiatives such as The New NHS: Modern and Dependable (1997),38 and 

Maternity Matters (2007).39  This concept may be envisaged as epitomising the service user 

voice in terms of maternity care provision.40 Clinical governance strategies that employ 

standardised care and guidelines,41 conversely appear to support the historically favoured 

paternalistic stance towards care provision that was considered in chapter two.  

In the survey, some participants commented that clinical governance appeared to be in conflict 

with prioritising woman centred care and that this presented challenges in practice. One remark 

which was typical of many respondentsô comments was: 

 óIt seems that we practice with 'one size fits all' policies and procedures which could 

result in providing women centred care as opposed to woman centredô (NHS, 0-5 yrs.).  

 

Laura (Ind., >20yrs.) in the interviews continues this theme by saying: 

 óItôs not the thing about whatôs safe for this woman in front of you; youôre giving 

whatôs safe for the bulk of people. Because thatôs what the guideline says, so thatôs not 

protecting the public.ô 

 

Here, it is the emphasis on service provision and the standardisation of care that creates 

difficulties in terms of safety for the individual woman requiring care. Other participants 

referred to the loss of uniqueness and individualism that was generated as a consequence of the 

                                                           
37 Cumberledge n 5 above. 
38 Department of Health (DoH) The New NHS: Modern Dependable (HMSO, London; December 1997). 
39 Department of Health (DoH) Maternity Matters: Choice, Access and Continuity of Care in a Safe Service (DoH; 
London, 2007c). 
40 Deery R., Kirkham M., Supporting Midwives to Support women in Page L.A., McCandlish R., eds. The New 
Midwifery Science and Sensitivity in Practice 2nd Ed. (Churchill Livingstone; Edinburgh, 2006) at 125.  
41 Timmermans S., Berg M., The Gold Standard: The challenge of evidence based medicine and standardisation 
of health care (Temple University Press; Philadelphia, 2003) at 22. 
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processes associated with clinical governance, and the obstacles that these created for the 

pregnant woman: 

óYou are making everybody the average person, so youôre saying that everybody with 

a certain condition will fall into a category, thereôs no individual consensus thereéand 

their experiences are impaired.ô (Tanya, NHS 11-20 yrs.). 

 

ósome people who are in a high risk category are maybe not given as much of a chance 

... women that are in a higher risk group are often induced early when perhaps there 

possibly hasnôt been the need.ô (Ruth, NHS, 6-10yrs.). 

 

In these examples, the woman who has apparent underlying health problems loses her 

opportunity to have individualised care based on her own specific needs. This occurs because 

of the regulatory requirement to follow risk management strategies that prescribe standardised 

care for women.42 This point was discussed in chapter three, where it was established that this 

places the woman at risk of intervention and poor outcomes, as a result of offering care which 

is based on population data rather than on the individual woman accessing care.43 Jean (NHS, 

0-5 yrs.) provides an example of an incident in practice where the loss of connection with the 

service user is evident:  

óWe had a woman that wanted a homebirth.  She didnôt meet the criteria for a homebirth.  

She wanted hypno-birthing.44 She didnôt want VEs [Vaginal Examinations].  She didnôt 

want monitoring [of the fetal heart].  She didnôt want any of that... The two midwives 

that went out to her were in a very stressful situation because she had meconium45 

everywhere and refused to go [into hospital]éshe put herself in the pool really early.  

So then she was getting cold and there was meconium everywhere.  She refused to go 

in.  It was a very, very stressful situation that those midwives were put in and even 

involving the supervisor midwife didnôt help.  They finally got her in, but almost under 

                                                           
42 Health Act n 10 above; n 12 above. 
43 Downe S., McCourt C., From being to becoming: reconstructing childbirth knowledge in Downe S., ed. Normal 
Childbirth: evidence and debate 2nd ed., (Churchill-Livingstone; London, 2009). 
44 ²ŀƭǎƘ 5ΦΣ tǊŜǇŀǊŀǘƛƻƴ ŦƻǊ /ƘƛƭŘōƛǊǘƘ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Evidence and Skills for Normal Labour and Birth: A Guide 
for Midwives 2nd ed. (Routledge; London, 2012): 13-22: Walsh suggests hypno-birthing originated in the USA and 
employs the use of language as a primary method to reduce anxiety and pain during the birthing process. This 
technique also involves deep relaxation through breathing and visualisation.    
45 Meconium is faecal matter which is produced by the fetus and is present in the fetal intestinal tract. It is 
normally passed via the rectum in the first few days of life. The presence of meconium stained liquor in labour 
may be indicative of fetal distress and as such the labour becomes high risk in terms of fetal wellbeing. 
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the thing of, ñWe canôt tell you your baby is safe.ò It got to that kind of really angst 

situation but they got her in.  And then, she was supposed to be monitored.  She ended 

up with a [caesarean] section and her baby was very, very, poorly.ô 

 

In this situation the loss of connection causes stress and anxiety for both the woman and 

midwives; and although the woman attempts to determine what is in her own best interests the 

outcome is not the one she anticipated. In this situation, had the connection between the woman 

and midwife not been lost, it is possible that the woman could have been persuaded to allow 

the midwife to follow the guidelines, and as a result the outcome might have been better. 

Jean (NHS, 0-5 yrs.) concludes: 

óI think that [situation] was quite difficult because our job is to reduce risk, to keep 

people safe, you know. The way those midwives had to practice went against everything 

they knew.  They were dealing with what they knew was an unsafe situation.  They had 

no control over it.  And I think that was really difficult.ô 

 

Individual women may have different agendas and philosophies in the terms of safety in 

childbirth, which the discussion in chapter three established, are often dependent on their own 

perceptions, beliefs and experiences.46 This is apparent in Jeanôs challenging narrative where 

the midwives and the pregnant woman have different views of safety that clinical governance 

strategies do little to resolve.  

Jeanôs example of providing care to a pregnant woman would also appear to be contrary to the 

tenet of woman-centred care expressed in the National Institute for Health and Clinical 

Excellence (NICE) (2007) guidelines.47 These require healthcare professionals and the 

maternity services to provide ósupportive one-to-one careô and for the service userôs opinions 

                                                           
46 9ŘǿŀǊŘǎ bΦΣ {ŀŦŜ .ƛǊǘƘΥ 9ǾŜǊȅōƻŘȅΩǎ .ǳǎƛƴŜǎǎ Aims Journal 20(3) (2008b):18-19. 
47 National Institute for Health and Clinical Excellence (NICE) CG55 Intrapartum Care: Care of healthy women 
and their babies during childbirth (NICE; London, 2007). 
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on care to be ósought and respectedô.48 In Jeanôs scenario attempts were made to compel the 

pregnant woman into the narrow categories that were deemed by the maternity services to be 

in the womanôs best interest and the ósafestô option, although the pregnant woman herself 

disagreed. It also did not support the best interests of the woman as she herself saw them, which 

ultimately may have had an impact on the outcome of care. Whilst it is possible that the woman 

was mistaken in what she considered to be her own best interest, the guideline for 

individualised, woman centred care (as outlined above) that is thought to be pivotal to quality 

care provision here seems to be overshadowed.49 Thus, there appears to be tension between the 

duty of beneficence that health care professionals have to their patients50 and the respect for 

the womanôs autonomy, whereby she is an equal partner in a therapeutic venture,51 able to 

contribute to decisions made about her care. The legal and ethical right of the competent 

pregnant woman to be autonomous in relation to decisions about her care is well established.52 

In Re MB,53 Butler- Sloss LJ stated: 

óA competent woman who has the capacity may, for religious reasons, other reasons, 

for rational or irrational reasons or for no reason at all, choose not to have medical 

intervention, even though the consequence may be the death or serious handicap of the 

child she bears, or her own death. In the event the courts do not have the jurisdiction to 

declare medical intervention lawful and the question of her own best interests, 

objectively considered, does not ariseô  

 

In Jeanôs narrative the conflict between the clinicians and the pregnant woman as a result of 

these different principles is clear. This emphasises the challenge that confronts the midwife as 

she attempts to facilitate safe outcomes for the woman and her baby whilst simultaneously 

                                                           
48 ibid at 7. This guidelines was current when the data for this study was collected. This guideline was updated 
by NICE in December 2014 (National Institute for Health and Care Excellence (NICE) Intrapartum Care: Care of 
Healthy women and their Babies during Childbirth (NICE; London, December 2014)) but still contains the 
recommendations that women be respected and that one-to-one care is offered to labouring women. 
49 n 47 above. 
50 Beauchamp T.I., Childress J.F., Principles of biomedical ethics 6th ed. (Oxford University Press; Oxford, 2009). 
51 ibid. 
52 Re M B (An Adult: Medical Treatment) [1992] 2 FLR 426.  
53 ibid. 
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recognising the womanôs autonomy. The result of this is that decisions are made that are not 

compatible with the clinical judgement of the clinician who is providing care.  Whilst such 

situations are inevitably difficult, the key question for current purposes is whether and to what 

extent they are helpfully addressed by clinical governance strategies. 

Several participantsô in the interviews reflected on this issue. The following comment from 

Cathy (NHS, 0-5yrs.) is typical: 

óA woman I suppose would like to see a midwife as someone that is there for her, to 

accommodate her and support her choices in pregnancy and birth. And we are as 

midwives, weôve got the other side of it where we are governed by rules and guidelines 

and risk assessments. So we sometimes have to talk to women about all of that and I 

think sometimes it can put a bit of a barrier between usébecause I think [women] as 

individuals they just see themselves and what they would likeésometimes I donôt think 

they fully take into account the risks to their baby or to themselves and they think ñIôm 

just having a baby, you know itôs normal, why canôt I just do things I want to do in the 

normal way.òô 

 

In these conditions it would appear that the underlying issue with clinical governance through 

clinical guidelines is that they are endorsed by professional definitions of safety which may be 

at variance with woman-centred care. The outcome, as Cathy suggests, is that there is a negative 

effect on the midwife- woman relationship such that the trust that is a requisite for a functional 

relationship is limited or, as demonstrated in Jeanôs scenario, seemingly lost altogether. 

As part of the discussion in chapter three it was seen that clinical guidelines may be perceived 

as a tool to enable the clinician to determine what is best for the pregnant woman based on the 

category of risk that the woman is allocated to.54 Women who are deemed to be low risk are 

filtered towards one care pathway whilst those who are categorised as high risk as a 

consequence of health issues are channelled down a different pathway.55 However, some 

                                                           
54 Downe and McCourt n 43 above. 
55 National Institute for Health and Care Excellence (NICE) NICE Pathways: Antenatal care Overview (NICE; 
London, 2013b) http://pathways.nice.org.uk/pathways/antenatal-care (accessed 05/10/2013). 

http://pathways.nice.org.uk/pathways/antenatal-care
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respondents suggested that this method of providing care presents difficulties for women and 

health care professionals alike. Here, Lynn (NHS, 6-10 yrs.) comments: óI think the low risk 

bubble that women slot into has got so small, and the high risk group has got hugeô, whilst 

Lilly (NHS, 0-5yrs.) says: 

óI think actually the higher risk women probably get less care than the lower risk 

womenéthe lower risk women, especially at a home birth for example, you get two 

midwives...and youôve got one-to-one careéthe 2nd midwifeôs not actually doing 

anything other than being a buddy and documenting. And basically, itôs between her 

[the pregnant woman] and her partneré[but] sheôs got that full care of those midwives 

there. Whereas the high risk woman on the acute siteéthereôs only one midwife and 

you could be looking after three high-risk women. Well, you canôt have one-to-one care 

if one midwife is looking after three women. So I think actually the higher risk you are, 

the less care youôre gettingéso allocating them to a high-risk group in that particular 

instance is actuallyéI think itôs more detrimental to the outcome, definitely.ô 

 

The challenge of trying to care for women with medical problems in the acute hospital setting 

was also noted in the survey comments. The following observation is characteristic of these 

remarks: óToo busy, short staffed increasing number of high risk women, lack of support, 

equipment not good enough, too much pressure when caring for [high risk] women on LW 

[labour ward].ô (NHS, 0-5 yrs.). 

It would therefore seem that the issue of quality care provision and safety in relation to women 

who have high risk pregnancies emerges as being particularly problematic. Safety cannot be 

assured in any birthing location.56 Nonetheless, for the participants in my sample, women who 

are high risk appear to receive a substandard service due to lack of resources and staffing 

problems.  

Amy (NHS, >20yrs.) discusses the issue of staffing and argues that: 

óAn Independent midwife would have different answers to my answers.  But what I 

would say to you is sheôs dealing with a very small clientele.  Weôre dealing with a 

much bigger clientele with very, very, diverse problems, very high risk complex 

pregnancies, and really difficult socio-economic problems.  And with that comes all 

                                                           
56 Steen M., Supporting women to give birth at home: a practical guide for midwives (Routledge; Oxford, 2012). 
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sorts of risks that they probably wonôt see.  And we have to do the best for the majority 

I think.  And you canôt unfortunately have everybody managed as an individual in the 

NHS. Weôve got to have a broad policy, a broad procedure that will protect the 

majority.ô 

 

According to Edwards the development of risk management within the NHS whilst protecting 

the organisation is not advantageous for either the clinician or service user, for whom it may 

intensify the possibility of risk and poor outcomes. 57 Kirkham describes such comments as 

those made by Amy as reflecting a óTeflon-coated [style of] managementô,58   which does little 

to cultivate responsibility, and which may create further problems in terms of safety. 

Amy however, does not accept that risk management can create potential problems for the 

individual woman and maintains: 

óWe wouldnôt have somebody that doesnôt fit in. And every woman is either going to 

be low risk with no problems whatsoever or high risk. The only women who donôt fit 

in to those groups are the people who donôt want to fit inéand they have a choice not 

to.  You know, we canôt force any of this on anybodyéit is all well and good us having 

statute laws, guidelines, clinical governance, risk management; we have to expect that 

some [women] donôt want to fit in to that box. And neither should they if they donôt 

want to.  So, I canôt see that there is anybody really who doesnôt fit in, apart from those 

that donôt want to fit in.ô 

 

Within this, standardised care compels women down different routes of care; where only a 

minority of women will not ófit into the boxô, creating a tension between the service and the 

service user.  In this quotation the emphasis on the woman who does not conform to 

standardised care has a negative connotation. Although Amy recognises that the woman has a 

choice, the subtext is that women should want to comply with the service that is offered to 

                                                           
57 Edwards N., Birthing Autonomy (Routledge; Oxford, 2005); Edwards N., Safety in birth: the contextual 
ŎƻƴǳƴŘǊǳƳǎ ŦŀŎŜŘ ōȅ ǿƻƳŜƴ ƛƴ ŀ ΨǊƛǎƪ ǎƻŎƛŜǘȅΩΣ ŘǊƛǾŜƴ ōȅ ƴŜƻƭƛōŜǊŀƭ ǇƻƭƛŎƛŜǎΣ MIDIRS Midwifery Digest 18(4) 
(2008a):463-70 at 466. 
58 YƛǊƪƘŀƳ aΦΣ ¢ƘŜ aŀǘŜǊƴƛǘȅ {ŜǊǾƛŎŜ /ƻƴǘŜȄǘ ƛƴ ŀǳǘƘƻǊΩs ed. The Midwife-Mother Relationship 2nd ed. 
(Palgrave Macmillan; Basingstoke, 2010):1-16. 
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them, since it is the service which ultimately knows what is in the best interests of the pregnant 

woman, rather than the woman herself.  Jean (NHS, 0-5 yrs.) supports this and says:  

óI think as long as women know that youôre on their side and youôre doing the best for 

their baby, then they have to accept what youôre doing.   And the majority, 99.9%, you 

wonôt get any problems with.  There will always be one person that wants to break 

every rule there is.ô 

 

In both Amyôs and Jeanôs opinion women can have what they want provided it mirrors what 

the service is willing to offer. Those women who ódo not fit in the boxô are thus, perceived as 

troublesome as they wish to resist this authoritarian form of care and make their own decisions.  

As a result in these circumstances the pregnant woman may experience a loss of connection 

with the midwife, which will have an impact on her care and the overall satisfaction with that 

care which might generate complaints as a consequence. This is emphasized by Paula (Ind. 11-

20yrs.) who argues:  

óRisk assessment doesn't work [because] youôre trying to fit women into one very 

narrow parallel so that you don't get sued.  Women do not easily fit into that parallel 

and therefore, they want to sue. So, it's like two ends of the spectrum all the time, they're 

fighting against each other rather than working with womenéif you could work in a 

system where there's one midwife looking after one woman, that one midwife could 

give individualised care. She's less likely to get sued. But they can't give individualised 

care because they have to look after a huge spectrum of women, squashing them into 

narrow parameters based on the constraints of risk management.ô 

 

Paulaôs comments are illustrative of other participants who thought that clinical governance 

was counter-productive to care provision and which resulted in a loss of connection between 

the woman and midwife. All of the participants raised the subject of individualised care in their 

narratives. In the examples above whilst Amy is regretful but pragmatic about the lack of 

individualised care that the majority of pregnant women receive, Paula is more vehement in 

her assertion that it is this aspect of care which should be pivotal in order to achieve better 

outcomes for the service user.   
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The concept of quality care and successful outcomes is ultimately dependent on a functional 

partnership between the midwife and woman.59 In the data the changing relationship between 

the midwife and the pregnant woman which was triggered in part by risk management 

strategies, was seen as reducing the ability of the midwife to be ówith womanô.60 Amanda 

(NHS, 11-20yrs) for example comments: 

óI think it [risk management schemes] can potentially cause problems for women and 

for midwives. If someone is high risk it limits their options. You donôt want to give 

them certain options, for example, you donôt really want them to have a home birth...and 

if they make that choice then thereôs lots of input to try and help them see that they 

shouldnôt have made that choice...ñno you donôt really want home birth, you need to 

see a supervisor of midwives to discuss [this]ò rather than exploring why they want a 

home birth, why they would deem that thatôs safe, and trying to find out what their 

perception of it isétrying to put some mechanism in place that makes it as safe as 

possible for the woman éand then sometimes risk is not based on something that you 

could argue is right. If someoneôs had 6 births and never had a PPH [post-partum 

haemorrhage], why are they suddenly deemed to be a high risk of a PPH? Thereôs no 

evidence that supports that, itôs very historical. Risk assess theméyou say ñwell high 

risk no home birthò [and the woman will argue] ñwell I had 5 of my children at home 

why are you now saying I shouldnôt have my 6th child at home?òô 

 

Attempting to restrict patient choice through limiting their options is problematic in terms of 

the professional behaviour expected by the regulatory body who stipulate that information 

provision is a necessary element of decision making.61 Amanda suggests that it is risk 

management and the labelling of women that produces this reaction. Mary (NHS, 6-10yrs.) has 

an explanation for this midwifery behaviour and says: 

óThese are young, fit, healthy women who are able to make good informed decisions. 

Things like the internet, books and magazines that are out there give women an idea 

about what they want and I think as midwives we try to facilitate that and when things 

go wrong, risk management draws everything back to ñwell, this is what you should be 

doing, so why didnôt you do that?ò without taking into account the woman saying ñI 

donôt want to be continuously monitoredò...you have to look at what the womanôs 

saying, you have to act in her best interest.  You have to be autonomous and you have 

                                                           
59 Gould D., Quality Care is more than a set of processes British Journal of Midwifery 17(4) (2009):210. 
60 n 6 above. 
61 Nursing and Midwifery Council (NMC) The Code: Standards of Conduct, performance and ethics for Nurses 
and Midwives (NMC; London, 2008a). This NMC Code was current when the data for this study was collected. 
The NMC has since published a revised Code in 2015. 
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to be her advocate. Although she might not want to be monitored or have an 

examination, however, we have to say ñwe do it because of this, this and this.òô 

 

Here, there is a tension between the midwife and woman in terms of how the best interests of 

the pregnant woman are determined. In such situations it is arguably the fetus who is being 

treated as the patient and it is the pregnancy that is monitored and assisted from the fetal 

perspective rather than that of the woman.62 Decision making should occur in an equitable 

environment where the woman is enabled rather than disabled to make choices which are 

pertinent to her regardless of professional definitions of safety.63 Maryôs account indicates the 

complex nature of decision making when providing care to pregnant women which impact on 

her ability to access woman centred care. Maryôs narrative also highlights the importance of 

the midwife woman relationship, particularly in terms of communication and advocacy, which 

as was outlined above are considered integral skills for the midwifery profession. 

Kate (NHS, >20yrs.) reiterates the value of good communication skills to the midwife woman 

relationship and comments: 

óIf youôve got the woman at home, the midwives are usually quite anxious about that. 

They can acknowledge that this is the womanôs choice and theyôre going to stay at home 

with the woman, if the woman wants to stay at home ébecause the risk of something 

happening, they [the midwives] feel is greater, so they feel they shouldnôt maybe allow 

the woman to stay at homeéyou can try and negotiate with the woman that they will 

come in if thereôs a problem, then it might make the midwives feel more secure. And 

the communication should be better between the woman and the midwife...not 

alienating their clientséyou still need that relationship with the midwifeébecause 

otherwise the women are not going to call if they donôt have support from the midwife.ô 

 

In the Saving Mothers Lives Report (2011) communication between healthcare professionals 

and the pregnant woman was recognised as central to effective care.64 Moreover in this Report 

                                                           
62 Arney W., Power and the Profession of Obstetrics (University of Chicago Press; Chicago, 1982). 
63 Cumberledge n5 above. 
64 Draycott T., Lewis G., Stephens L., Saving Mothers Lives: 8th report of the Confidential Enquiries into Maternal 
Deaths in the United Kingdom (CMACE) (Centre for Maternal and Child Enquiries (CMACE); London, 2011) 
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poor communication between healthcare professionals and the women receiving care was 

linked to the provision of substandard care.65 Pregnant women who access maternity services 

in the UK have diverse needs and expectations which embrace not only the desire to have safe, 

effective, individualised care, but also the requirement to be listened to in a manner which 

supports excellence in care. Unfortunately, it would appear that in some instances the maternity 

services are only listening to the voice of the service user when the requirements that the service 

user vocalises echoes the mandate of clinical governance strategies. This may have a negative 

impact on the midwife-woman relationship, and influence the care quality aspiration as a 

result.66 As has been highlighted throughout this section, in the views of some midwives, 

clinical governance strategies undermine the provision of care in some situations, such that 

care is then neither safe nor woman centred.  

The question that arises therefore, is whether the provision of clinical governance strategies for 

the general pregnant population justifies the loss of the connection between the woman and 

midwife that may occur in some cases. The findings emphasize that the loss of connection 

between the midwife and woman is highly problematic, particularly for those women who are 

deemed to be high risk and require specialist treatment in a facilitative environment.   

 

 

 

 

                                                           
Communication in the context of the CMACE Report may be understood to include verbal and non- verbal 
interactions including guidelines, plans of care as well as discussions between service users and practitioners 
providing care. 
65 ibid. 
66 Cumberledge n5 above. 
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4.4. Clinical Governance and Normal Childbirth 

In chapter two, the scientific, medical model emerged as the dominant approach to care for 

pregnant women during the twentieth century, which was supported by successive 

governments through policy documents such as the Cranbrook Committee Review (1956) and 

the Peel Report (1970).67 The medical model of care supported the óactive managementô of 

labour,68 which it was argued would benefit the service and the pregnant woman.69 However, 

these claims were made without substantive evidence,70 and were in contrast to the more 

traditional method of care offered by midwives which may be characterised as being supportive 

and woman centred.71   

The discussion in chapter three demonstrated that with the growth in risk management 

strategies, implemented by the New Labour Government, the gap between these two models 

of care widened, as attempts were made to control the provision of care in an effort to reduce 

risk and ensure safety. As discussed earlier, although woman- centred care continued to be 

espoused by the Blair administration,72 clinical governance strategies necessitate the adherence 

to guidelines which recommend that labour and birth be managed rather than facilitated. As a 

result, neither the woman accessing care nor the clinicians who provide care may be certain 

about the normal physiological processes that facilitate birth for the majority of pregnant 

women and how to safely assist them.73  

                                                           
67 Ministry of Health Chairman Lord Cranbrook Report of the Maternity Services Committee (HMSO; London, 
1959); Standing Maternity and Midwifery Advisory Committee (Chairman Peel J.,), Domiciliary Midwifery and 
Maternity Bed Needs (HMSO; London, 1970). 
68 hΩ5ǊƛǎŎƻƭƭ YΦΣ aŜŀƎƘŜǊ 5ΦΣ .ƻȅƭŀƴ tΦΣ Active Management of Labour (Mosby; London, 1993). 
69 Goer H., Active Management of Labour: Not the answer to dystocia Birth 20(1993):99-101. 
70 Tew M., Safer Childbirth? A Critical History of Maternity Care (Free Association Books; London, 1994). 
71 Hunter B., Midwifery 1920-2000: The reshaping of a profession in Borsay A., Hunter B., ed. Nursing and 
Midwifery in Britain Since 1700 (Palgrave Macmillan; Basingstoke, 2012): 151-174. 
72 DoH n39 above. 
73 Robertson A., Are Midwives a Dying Breed? The Practising Midwife 5(7)(August 2002):16-17: Robertson 
defines physiological birth as a process through which labour and the delivery of the infant are facilitated rather 
ǘƘŀƴ ƳŀƴŀƎŜŘ ōȅ ŎŀǊŜ ǇǊƻǾƛŘŜǊǎ ǿƛǘƘ ŀƴ ŜƳǇƘŀǎƛǎ ƻƴ ǘƘŜ ǇǊŜƎƴŀƴǘ ǿƻƳŀƴΩǎ ƛƴƴŀǘŜ ŀōƛƭƛǘȅ ǘƻ ōƛǊǘƘ ƘŜǊ ōŀōȅ 
without intervention.  
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Against such a setting, the issue of exactly what is meant by safe care provision and the 

womanôs perception of it is complex and relates not only to the physical care that is provided 

to her, but to her psychological and social needs, which also have a profound effect on the birth 

physiology.74  Here, as in chapter three, the use of clinical governance and guidelines that are 

constructed on the basis of medical evidence have the potential to disrupt the normal 

physiological processes of labour and birth, which may ultimately lead to intervention and 

medicalization of childbirth.75  

For some participants, this was also revealed in the sense that clinical governance strategies 

reduced their ability to utilise their knowledge and experience of the diverse aspects of labour 

and of childbirth. One midwife wrote: óI feel that it has become very medicalised and the belief 

and trust in womenôs ability to birth is fading...with a few of us battling to save it!!!!ô (NHS, 

0-5 yrs.). 

Another observed:  

 óChoice, continuity and control for women are words only used in lip service. Some 

midwives, very few, manage to give a brilliant service under the circumstances. They 

work hard to support women, but interfering with the birth process has led to an increase 

in the operative and instrumental delivery rate, and this cannot be safer for mothers or 

babies. The fear ensures that the mother is undermined, and many women are left 

feeling that something is hugely missing confidence-wise, as they begin parenthoodéif 

the process is left alone more, more women will birth normally, and will be happier, 

more confident and healthier mothers.ô(Ind. > 20yrs.). 

 

These remarks are representative of many others made in the survey and demonstrate the 

concern that clinical governance strategies are undermining the confidence that women and 

midwives have in the normal processes of birth which creates problems for them both. 

Throughout the interviews, respondents repeatedly reported reservations about the use of 

                                                           
74 Foureur M., Creating Birth space to enable undisturbed birth in Kahy K., Foureur M., Hastie C., ed. Birth 
Territory and Midwifery Guardianship (Elsevier; Edinburgh, 2008). 
75 Bassett K., Iyer N., Kazanjian A., Defensive medicine during obstetric care: a by-product of the technological 
age Social Science and Medicine 51(2000): 532-537. 
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clinical governance strategies including guidelines, their interpretation and importantly their 

place in care offered to pregnant women who were having a normal physiological birth. 

Participants for example remarked: óguidelines can help with complexity yes, I think 

sometimes in [the] normal [birth] noô (Amanda, NHS, 11-20 yrs.), and Lynn (NHS, 6-10yrs.) 

commented that: 

 óa guideline would reduce your midwifery intuition if you likeéin normal labour, 

youôve got a guideline, this happens, that happens you know, four hours later you do 

this, two hours later you do this and you think ñbut this is normal labour, for a low risk 

woman, why are we saying in four hours she must do this, and in two hours she must 

do this?ò Because weôre actually talking about human beings and human bodies work 

in different ways, to reach the same goal ideally, but you know, that lady might do 

something different to that lady, but does that mean that that ladyôs body is not working 

as efficiently? So I do think that it reduces the normal parameters, therefore 

medicalising women.ô 

 

For these midwives, clinical guidelines have an effect on the pregnant woman and the midwife 

such that it is difficult for the woman to be considered ñnormalò in the wider context of 

pregnancy and birth, which limits her opportunity to have a normal physiological birth free 

from medical intervention.  

Amanda (NHS, 11-20yrs.) offers this example of providing care for a woman having a normal 

physiological labour: 

óI didnôt do a VE [vaginal examination] because the woman didnôt speak 

EnglishéThere were definite physiological signs [she was progressing]éso I didnôt 

do a VE that was deemed to be scheduled 4 hours after the last one, because I didnôt 

believe I could get informed consentéand so I took that decision. However when I 

went out of the room and I was asked how was she progressing I was asked whatôs the 

VE, I said ñI havenôt done oneò. I then had to justify it [my decision] to a doctor and I 

said to the doctor, ñactually sheôs within the scope of normality, she hasnôt got any 

medical problems...She might be in an acute site however sheôs under my care as the 

lead midwife caring for her and thatôs the decision Iôve madeò...and thatôs a 

tensionéand some midwives might think ñactually I need to go back and do that VE.ò 

Because the doctor is saying itôs unsafe not to know that sheôs progressing [using the 

results of a vaginal examination], how do you know sheôs progressing?ô  
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Fahy et al. suggest that midwives are the ñguardiansò of the birthing environment and 

consequently need to empower the womanôs sense of safety during the process.76  In her 

quotation Amanda is faced with a dilemma when attempting to cater to the womanôs 

psychological needs and her sense of safety which appears to be somewhat different to another 

clinician working alongside her in the acute hospital setting. As such the recommendation to 

perform an intimate, but arguably unnecessary, vaginal examination has the potential to create 

additional problems for the woman whilst providing the information that the guidelines state is 

necessary to deliver safe care. For Amanda as ñguardian of the birth environmentò, being 

confident and having an understanding of the physiological process of birth is important and 

she says in this regard: ñIf youôre looking inside the realms of normality for midwives, really 

their education and subsequent learning should give them confidence.ò 

In the next passage Jean (NHS 0-5yrs.) provides another example of a woman who had a poor 

obstetric history but who wanted to have a normal birth in a Midwifery Led Unit: 

óSo I had to look at the evidence that was in front of meéif we can normalise her labour 

we can achieve a better outcomeéso I had to use my skills of knowing normal, 

knowing the physiology, and being aware of things I could do that would improve the 

situationéwe knew that sheôd had one shoulder [dystocia],77 and that she automatically 

has a higher chance of having another shoulder [dystocia] even if it is a normal-sized 

baby because it could maybe be down to her pelvis size which we canôt changeéso as 

long as she delivered before 41 weeks, she could actually still go into the MLU 

[Midwifery Led Unit]éshe was happy to do as many things as she could to enable her 

to have a normal delivery in the MLU. We knew that she could have a homebirthéshe 

could choose to stay at homeébut she wanted to be in an MLU next to the hospitaléso 

using that knowledge, not ignoring that knowledge but not being totally forced into one 

corner because of it, not judging all her pregnancies by one experience.ô 

 

                                                           
76 Fahy K., Parratt J., Foureur M., and Hastie C., Birth Territory in Bryar R., and Sinclair M., 2nd ed. The Theory of 
Midwifery Practice (Palgrave Macmillan; Basingstoke, 2011) at 225. 
77 Fraser D.M., Cooper M., Myles Textbook for Midwives 15th ed. (Churchill Livingston; London, 2009) at 629 
states: the term shoulder dystocia is generally used to describe the failure of the shoulders to negotiate the 
pelvis spontaneously after the birth of the head. The anterior shoulder becomes trapped behind or on the 
symphysis pubis, whilst the posterior shoulder may be in the recess of the sacrum or above the sacral 
promontory, thus impeding delivery. The incidence of shoulder dystocia is uncommon being between 0.37-
1.1percent.  
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Midwifery Led Units (MLU),78 have been developed throughout the UK as part of the ñnormal 

birthò campaign and have been judged to be as safe as birth in an acute obstetric unit.79 

Nevertheless, the admission criteria for these units are often restrictive and any woman who 

has had previous medical or obstetric problems may find it difficult to gain entry,80 as Jeanôs 

example reveals. In this instance admission guidelines have the potential to limit the womanôs 

birth options and deny her the opportunity of a normal physiological birth in the place of her 

choosing. Here, it is important that Jean has confidence in her own skills and knowledge to 

facilitate woman centred care and did not merely accede to the guidelines. As a consequence 

the pregnant woman was able to have the experience she felt was appropriate for her.  

Laura (Ind. >20yrs.) also explores the issue of normal labour and the lack of coherent guidelines 

with which to support labouring women who are wanting to have a normal physiological birth. 

She provides this account as an illustration of the challenge this presents to midwives and 

women alike: 

óThis might not even be a NICE guideline but itôs a good example of a midwife who 

was supporting a woman having a water birth and she hadnôt recorded the temperature 

of the water throughout the labour. Now it wasnôt that she wasnôt checking the water 

but she didnôt record it. Now the act of not recording or recording it doesnôt make it 

any safer, itôs about what you do about the temperature. So thatôs about back covering, 

both for the institution and the practitioner etc., but itôs not about good practice. You 

know, good practice is that the midwife is there, she is attentive, she is looking after the 

woman, sheôs taking on board the whole situation and using her judgement and 

intelligence to assess, so for example in a labour itôs really important that the 

temperature is what the woman wants. Come the birth, if itôs going to be born under 

water it needs to be around the womanôs temperature, so itôs really important that 

midwives donôt get into a way of thinking that ñblimey, every 3 hours I must record 

this temperatureò because you will get some midwives who will then think ñAs long as 

I record the temperature and as long as itôs at the womanôs temperatureé36, 37, itôs 

                                                           
78 Department of Health (DH) n34 above: this report states that there were 152 midwifery led units in England 
in June 2013 an increase of 65 from April 2007. MƛŘǿƛŦŜǊȅ [ŜŘ ¦ƴƛǘΩǎ όa[¦ύ ŀǊŜ ǘƘŜ ǎƻ ŎŀƭƭŜŘ άŀƭƻƴƎǎƛŘŜέ ŦŀŎƛƭƛǘƛŜǎ 
for women who opt for a hospital birth but who do not wish to have medical intervention such as epidural 
analgesia and which are staffed by midwives.  
79 National Perinatal Epidemiological Unit (NPEU) The Birthplace Cohort Study: Key Findings (University of 
Oxford; Oxford, 2011). 
80 NICE n47 above s.1.1.1 planning place of birth states: that if she [the woman] has a pre-existing medical 
condition or has had a previous complicated birth that makes her at higher risk of developing complications 
during her next birth, she should be advised to give birth in an obstetric unit. 
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okò. Itôs not ok if the woman wants to be quite cool in labour, you might be doing her 

damage by doing that.ô 

 

Although she is hesitant, Laura correctly identifies that it is a national guideline produced by 

NICE (2007) that requires practitioners to monitor water temperature when facilitating a water 

birth and that may, in some circumstances, be contrary to the requirements of the labouring 

woman.81 Indeed, Lauraôs emphasis is on the temperature being written down or recorded as 

indicated in the instructions in the guidelines which is a distraction from the main role of 

enabling the womanôs physiological birthing experience. Another midwife, Lucy (NHS, 11-

20yrs.) outlines this conundrum with clinical guidelines in normal midwifery practice and 

reasons: 

óShould our midwifery training that we have provide us with our own guidelines? 

Because we know well enough physiologically whatôs happening, why do we need to 

refer to a guideline to tell us what to do next?ô 

 

The NICE (2007) guidelines discuss the management of normal labour and recommend that 

clinical intervention is unnecessary in such circumstances.82 However these guidelines,83 also 

prescribe management for observation, monitoring and assessment of labour which are at times 

rigid and may be considered to medicalise the normal physiological processes of labour.  

Consequently for Lucy and Laura the importance of knowing, understanding and having 

confidence in these innate biological activities is essential, as it can support and empower the 

labouring woman to birth unimpeded.  

 

                                                           
81 NICE n47 above at s. 1.4.5 states: for women labouring in water, the temperature of the woman and the water 
should be monitored hourly to ensure that the woman is comfortable and not becoming pyrexial. The 
temperature of the water should not be above 37.5°C. 
82 NICE n47 above at 5: clinical intervention should not be offered or advised where labour is progressing 

normally and the woman and baby are well. This advice is continued in the current 2014 NICE guidance. 
83 NICE n 47 above. 
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4.5 The Impact of Clinical Guidelines on Decision Making in Midwifery Practice 

Effective decision making within midwifery practice is an essential element of care provision 

and is a central tenet of regulation for the profession.84 However, as was seen in chapter three, 

the Health Act 1999 and the implementation of clinical governance schemes breached the 

boundary between health care management and clinical decision making, which created 

challenges for practitioners, and which signified the curtailment of professional judgement and 

the enforcement of changes to professional behaviour.85 As part of this regulatory reform, it 

was envisaged that clinical guidelines would be employed to facilitate the provision of care 

which is safe and of an acceptable standard.86 

In the survey participants were questioned about whether they felt that clinical guidelines 

guaranteed safe care. When questioned 69 per cent (n93) of respondents were either very 

confident or confident that clinical guidelines ensured safe care. However, the data also 

revealed that 25 per cent (n34) were neutral about the link between safe care and clinical 

guidelines.  Once again the remarks from midwives who signalled that they were neutral about 

care being safer now than in the past were examined in more detail in an attempt to understand 

this neutrality. Whilst some participants did not hold strong views about the present safety of 

care, several others were more apprehensive. One midwife, who was representative of these 

respondents observed: óMedicalisation (under the guise of safety) carries its own risks- hence 

my neutralityô (NHS, 11-20 yrs.). For these participants, their neutrality occurred as a result of 

being uncertain about the impact of these strategies rather than simply not having an opinion 

about the influence of clinical guidelines.  

                                                           
84 NMC n61 above. 
85 Pollock A.M., NHS plc: The privatisation of Our Health Care (Verso; London, 2004) at 121; Blair A., National 
Health Service Address 2nd July 1998 as cited in Modernising Regulation-The New Health Professions Council: a 
consultation document (Department of Health; London, 2000) at 6.  
86 National Reporting and Learning System (NRLS) Patient Safety Resources (National Health Service Litigation 
Authority (NHSLA) Learning from Maternity Claims (NHSLA; London, 10th January 2014). 
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Equally when the replies from the midwives who indicated that they were neutral about the 

concept of safe care and clinical guidelines were analysed, there appeared to be concern about 

the culture of care within the NHS and the medicalisation of childbirth. These factors have 

impacted on the participants perceptions of the link between safe care and clinical guidelines. 

One midwife expressed a view that was typical of those offered by many participants, when 

she wrote: óThe guideline is only as beneficial as those who use it, it depends on their 

willingness to engage with the guideline, their understanding and how they empowered feelô 

(NHS, 11-20 yrs.).  Thus the óneutralityô that was initially identified, appears to belie real fears 

for at least some midwives, about care provision and the effect that clinical governance 

strategies have on that care.  

Only one respondent, Paula (Ind., 6-10 yrs.) was very unconfident about the influence of 

clinical guidelines on safe care provision and whether or not care was safer now than in the 

past. However as the number of independent midwives in the study was small it is not possible 

to state whether or not this participant is representative of the wider community of independent 

midwives.  

Within the survey participants were also questioned about the impact that clinical guidelines 

had on a midwifeôs ability to make autonomous decisions. Here, 49 per cent of respondents 

(n 66), indicated that the clinical guidelines had a positive impact on, whilst 28 per cent (n38) 

felt that they had either no impact of a negative impact on decision making, and a further 22 

per cent (n 30) were unsure about the influence of guidelines on midwifery decisions. This 

concern about the effect of clinical guidelines on decision making, which had the potential to 

produce defensive practice, was mirrored in the interviews. For example Laura (Ind. >20 yrs.) 

comments:  

óThey [midwives] are frightened of doing something thatôs going to come back and 

theyôre going to get in trouble for, so I think itôs dumbed down professional midwives 

taking responsibility for their practice, and they have slipped down a notch and will just 
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do whatever is deemed theyôve got to do, theyôll do it rote, theyôll do it monkey like 

fashion and theyôll stop thinking. Because they think theyôre safe because this is what 

for example the NHS Trust guideline might say, so if I do everything that the guideline 

says then Iôll be safe. Yes Iôll be safe. Being safe means I wonôt get into trouble, not 

that the womanôs safe.ô 

 

However, the Nursing and Midwifery Council (NMC) stipulates that the midwife is 

accountable for their óacts and omissionsô that incorporates decision making. 87 As such the 

regulator does not support the defensive strategy that Laura suggests exists in practice. Laura 

argues that it is the guidelines themselves that are the cause of the difficulties and states: 

óPeople are thinking that theyôve got to follow the guidelines, because thatôs going to 

protect the public and keep them safe and theyôre not thinking intelligently about the 

individual in front of them and the clinical situation in front of them.ô 

 

She continues: 

óYour experience and the individual woman etc. or the research may tell you something 

different to what the guideline says. So then thereôs a challenge éyouôre being torn 

apart, do I follow the hospital guideline or I do something different, because actually 

Iôve just read the latest research, or I looked after a woman last year and my goodness 

I remember what happened to her when this happened é so it doesnôt support midwives 

to make those professional decisions at the time, in real time it doesnôt support them.ô 

 

The problem encountered in practice as a result of restrictive clinical guidelines was also 

recognised by other participants:   

óI think [the guidelines] have taken away from the autonomy that midwives have 

because we canôt go outside of the guidelines.ô (Cathy, NHS; 0-5 yrs.). 

 

For Cathy, prescriptive guidelines detract from the midwifeôs ability to use her decision making 

skills. In the data, clinical guidelines deskill the midwife by depriving her of the ability to 

cultivate expertise in decision making, which as a result, will have a negative influence on 

                                                           
87 NMC n61 above. 



Protecting the Public: The Current Regulation of Midwifery 

 

140 
 

future care provision. Midwives, often feel inhibited by guidelines,88 and feel that they have 

little option but to follow the advice given in guidelines, as failure to do so might invoke 

criticism or litigation or both,89 which seems to support the suggestion made in chapter three 

that óNICE guidelines are likely to constitute a responsible body of medical opinion for the 

purposes of litigation.ô90 

For other midwives the perception of guidelines was that they interfered with their ability to 

provide effective care during pregnancy and labour. For example Lucy (NHS, 11-20yrs.) 

commented: 

 óWe need our guidelines and we need ourénational or local [guidelines] as a bench 

mark, even though they may not be right. And we see it in practice all the time, you 

know, itôs the woman whose not quite fully [dilated],91 well weôll say sheôs got an 

anterior lip92 because we need to give her that little bit more time, so thatôs what itôs 

made us do, is actually lieéYes because you know that if that woman had a little bit 

more time she would probably get to fullyéand have a completely normal delivery. 

Whereas if we go now and say ñno sheôs fully, or sheôs had her 2 hoursò, weôd better 

get a ventouse or forceps and all the intervention that it creates.ô  

 

In Lucyôs comments, having confidence in the birthing process enables her to be ócreatively 

compliantô with the rules and guidelines in an attempt to ensure the physiological processes of 

labour are facilitated and the medicalization of birth avoided. Creative compliance may be 

defined as óthe practice of side-stepping rules and navigating regulations without breaking their 

formal terms.ô93 In Lucyôs scenario, some midwives are less than truthful when asked about 

the progress of labour, as they are aware that to state honestly the actual circumstances of the 

                                                           
88 Symon A., Obstetric Litigation from A-Z (Quay Books; Salisbury, 2001).  
89 Better Regulation Task Force (BRTF) Avoiding Regulatory Creep (BRTF; London, 2004). 
90 Taylor n 15 above. 
91 Fraser and Cooper n 77 above at 464 states: cervical dilatation is the process of the opening of the os uteri 
which will permit the passage of the foetal head. Dilatation is measured in centimetres and full dilatation is equal 
to approximately 10cms.   
92 CǊŀǎŜǊ ŀƴŘ /ƻƻǇŜǊ ƴ тт ŀōƻǾŜΥ ¢ƘŜ ǘŜǊƳ άŀƴǘŜǊƛƻǊ ƭƛǇέ ǊŜŦŜǊǎ ǘƻ ǘƘŜ ǇǊŜǎŜƴŎŜ ƻŦ ŀ ǎƳŀƭƭ ǇŀǊǘ ƻŦ ǘƘŜ ƻǎ ǳǘŜǊƛ 
which remains prior to full dilatation of the cervix.  
93Baldwin R., Cave M., Lodge M., Understanding Regulation: Theory, Strategy and Practice 2nd ed. (Oxford 
University Press; Oxford, 2011) at 70. 
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labour might involve the implementation of the so called ócascade of interventionô,94 whereby 

the labouring woman will be exposed to medical procedures designed to keep the labour to 

within the prescribed time limits. Several midwives mentioned the need to be óflexibleô in their 

approach to guidelines and Lilly (NHS, 0-5yrs.) is characteristic of these opinions when she 

says: 

óif you donôt reach that certain point within that certain time you then bring in the whole 

medical management. And thatôs when things can go wrong.ô  

 

 

These time lines are part of an interventionist approach to labour,95 which are currently utilised 

in UK maternity units as a method of addressing financial and staffing issues.96 Many of the 

midwives in the study, indicated that when a labouring woman is experiencing normal 

physiological birth, guidelines which are written for the average woman can be 

counterproductive. Here, the participants suggested that guidelines are often circumvented by 

ingenious covert behaviour in order to avoid unnecessary intervention and the problems that 

intervention causes for some labouring woman. As no pregnant woman is average, to attempt 

to make pregnant women fit into such a pattern can be contrary to her interests.97 This however 

is the situation that exists in many maternity units and which is the rationale that participants 

give for evading the directions given in the guidelines in certain circumstances. These findings 

may be contrasted with Parker and Lawtonôs (2000) study, which was discussed in chapter one, 

where midwives when questioned about fictional situations were disapproving of actions which 

                                                           
94Mold J.W, Stein H.F., The cascade effect in the clinical care of patients The New England Journal of Medicine 
314 (1986) (8): 512-514.  
95Philpot R., Castle W., Cervicographs in the management of labour on primigravidae1: the alert line for detecting 
abnormal labour Journal of Obstetrics and Gynaecology of the British Commonwealth 79(1972):592-8: the 
cervicograph was developed in the 1970s as an attempt to provide guidance for untrained African women living 
in remote areas who were at risk of obstructed labour which was associated with a high risk of maternal 
mortality. 
96Walsh n 44 above. 
97Wilson J.H., Symon A., Clinical Risk Management in Midwifery: The Right to a Perfect Baby? (Books for 
Midwives; Oxford, 2002) at 159. 
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did not comply with guidelines.98 The findings in my study appear to suggest that regardless 

of how they respond to hypotheticals, in practice, midwives are very capable of creative 

compliance, should the need arise. 

An interesting point which was made by several participants was the notion of midwives 

researching and devising guidelines for situations in practice where no other clinical evidence 

or written recommendations existed. In these circumstances there appears to be a different 

understanding of what is meant by a óguidelineô, which is more akin to an individual action 

plan for the midwife and women who are working together on a shared endeavour. June (Ind. 

>20 yrs.) provides a clear example of how individual guidelines might support decision making 

and woman-centred care. In the following detailed quotation June describes a situation where 

she provides care to a woman who has a complicated obstetric history, and who wants a home 

birth after having had a previous caesarean section, against conventional advice:   

óSo I put together my own guideline for her labour because at the time I was working 

independently...I didnôt want to use a hospital guideline for VBAC (Vaginal Birth After 

Caesarean Section)I wanted to make my own, so I used recommendations from the 

Royal College of Obstetrician and Gynaecologists (RCOG) VBAC  Green Top  

guidelinesé I did a lot of research on how to keep her as safe as possibleéand did a 

guideline that was in my headéshe knew the guideline as well, so that on the day when 

she went into labour, we were very clear about things that I would be doing during the 

first stage of labour éhow I would be asking her about pain...we talked about time 

limits foréfirst and second stage [of labour] because we thought that that was 

important [as] we were out of the hospital. I looked at some of the guidance on time 

limits and put that into my own guideline...and yes, we felt comfortable working 

togetheréand if she deviated from that then we would transfer in. And in the end she 

did, éwe had fetal distress in the second stage, and we transferred in and éit was very 

clear, we discussed that at any point fetal distress would be a ñweôll be transferring inò, 

thereôs no question about thatéand because she trusted me there was no 

discussionéweôd worked together on this guideline and she was happy with it, I was 

happy with it...She ended up with a ruptured uterus and ruptured bladderéso I had an 

investigation and the one thing that the Supervisors [of Midwives] who looked at my 

care in the investigation were very impressed with was that I had a guideline and that it 

was very clear and that weôd worked to that guideline.ô 

 

                                                           
98 Parker D., Lawton R., Judging the use of clinical guidelines by fellow professionals Social Science and Medicine 
51(2000): 669-677. 
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Likewise, Louise (NHS, >20yrs.) recalls an incident where a woman had opted for a home 

birth, despite contra-indications (a previous caesarean section and twins in the current 

pregnancy), causing numerous problems for staff who were giving care to her. Louise notes:  

óYou know there are times when you have to bypass the guidance, but usually itôs the 

woman and her wishes that give you the autonomy to do thaté[in this scenario] there 

werenôt any guidelines so we had to go along with the pregnancy and labour, we did 

some research beforehand, and we prepared as best we could, we got some very bizarre 

advice at timeséabout putting a [ urethral] catheter in, and then trying to push litres of 

water into this womanôs bladder to keep the baby up and out of the way while we 

transferred her inéGod knows how we would have managed to do that practically ...but 

we did some research, we talked it through with the woman, she was very aware of the 

pros and cons of twin delivery anyway, and she was determined to stay at homeéin a 

way it was quite reassuring that she felt we were quite capable of looking after her as 

well at home where she felt secure.ô 

 

In both scenarios the midwives are confronted by requests for home births in situations more 

commonly reserved for the acute hospital setting,99 and where the recommendation for birth is 

via caesarean section.100 Within these examples the pregnant women have made informed 

decisions about the place where they wish to give birth and as a result need midwives who are 

able to provide care for them in these circumstances. In such cases the regulations stipulate that 

the midwife has a duty of care to the pregnant woman,101 and must ensure that she delivers care 

that is within her scope of practice.102 Although both births were outside the scope of practice 

for these midwives, they did however endeavour to ensure that the women had care which was 

safe and effective and in doing so met the regulations set out in the midwivesô Rules and 

Standards.103  

                                                           
99 Royal College of Obstetricians and Gynaecologists (RCOG) Green-top Guideline No. 45: Birth after previous 
Caesarean birth (RCOG; London, 2007).  
100 NICE n47 above. 
101 Nursing and Midwifery Council (NMC) NMC Circular 8- Midwives and Home Birth (NMC; London, 2006a). 
102 Nursing and Midwifery Council (NMC) Midwives Rules and Standards (NMC, London, 2012a). 
103 ibid. 
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In the illustrations, as a result of the pregnant womanôs decision to have a home birth, the 

midwives prepared for the births by developing their own ñguidelinesò, which were devised 

after extensive research, and which were followed during both labours. In Juneôs example the 

outcome of the birth resulted in a supervisory investigation following complications during the 

labour. However both the woman and the regulatory authority were satisfied that the care that 

was given was appropriate, as required by the NMC standards,104 and the NICE guidance.105  

For the participants in these situations there was a need for effective communication and 

collaboration with the pregnant women so that each understood the other in terms of the 

provision of care. June deliberates on the trust that was developed as a result of the intricate 

labour plans that were made, whilst Louise is reassured by the womanôs trust in her skill as a 

midwife. In each of these situations the midwife and woman worked together in partnership to 

support each otherôs decision making in difficult circumstances. As was highlighted in chapter 

three, woman-centred care is an important aspect of government policy. However, it is arguably 

a strategy that is not always well supported by another aspect of government policy: the use of 

standards and guidelines. This is in contrast to discussions above which highlighted the 

restrictive nature of clinical guidelines, particularly in terms of decision making. Both June and 

Louiseôs narratives demonstrate that for decision making in practice to be effective, clinical 

guidelines need to provide guidance which supports the decision making process rather than 

undermining it, as it is only in these circumstance that quality care will be provided.  

4.6. Conclusion 

Clinical governance strategies have been responsible for a fundamental change in the provision 

of care in the UK over the past three decades. Within this chapter we saw a range of reactions 

                                                           
104 ibid. 
105 NICE n47 above. 
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to this change from midwives, which may be summarised utilising Dickens and Cookôs concept 

of clinical guidelines which suggests that they may be seen as both a ñshield to defend 

practitioners who comply with them and as a sword with which to attack those who fail or 

refuse to follow themò.106 Some participants viewed clinical governance and clinical guidelines 

as broadly supportive of clinical practice and provide a protective shield as Dickens and Cook 

describe.    

 However, a number of the participants perceived clinical guidelines as a legal sword,107  

suspended over their heads, and liable to fall on them if they do not follow the guidelines. This 

is regardless of whether the directions are appropriate for the individual woman, or whether 

the instructions will ultimately produce a good outcome. This may be preventing them from 

offering care that is safe and effective. This ignores the advice from the NMC that midwives 

are ópersonally accountable for actions and omissions in your practice and must always be able 

to justify your decisionsô,108 even in the event of unsound guidance in clinical guidelines.109 

The legal sword that the midwives fear will be employed to attack them if they do not follow 

the advice contained within clinical guidelines is therefore double edged, as failure to provide 

effective care could also incur legal sanctions from the regulatory body.  Confidence and ability 

to exercise discretion and judgement in using guidelines is thus key. 

For other participants, the negative óswordô effect of the clinical guidelines was spoken of in 

terms of litigation and criticism by the service user. This perception of guidelines being utilised 

by women to instigate complaints and litigation when they are unhappy with the care provided, 

was a common theme when reflecting on the impact of litigation on midwifery practice. In 

                                                           
106Dickens B.M, Cook R.J., The Legal Effects of Foetal Monitoring guidelines International Journal of Gynaecology 
and Obstetrics 108(2010): 170-173 at 171. 
107ibid.  
108 NMC n61 above at 1. 
109 Foy R., Grimshaw J., Eccles M., Guidelines and Pathways in Vincent C., Clinical Risk Management: 2nd ed. 
(British Medical Journal Books; London, 2001):283-300. 
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some instances, participants were unwilling to take responsibility for care provision because of 

the fear of poor outcomes. The data thus establishes that defensive practice can have a limiting 

effect on service provision for both the service user and the midwife. In these circumstances 

women have difficulty accessing safe, effective care as a result of the midwife who is unwilling 

or unable to offer care which is anything other than defensive. This is particularly challenging 

for the woman who has or develops a health related problem and becomes óhigh riskô in terms 

of risk management strategies.  Service provision for women with complex medical conditions 

should focus on identification of risk and effective management, which should in turn ensure 

safe quality care.110 However as defensive practice was a significant issue for many of the 

participants, this issue needs to be addressed if care is to be as safe and effective as the 

legislature intended. 

The subject of defensive practice and claims of litigation was one of a number of concerns 

identified by several of the participants. Jean (NHS, 0-5yrs.) amongst others, spoke of this 

when she told the story of providing care to a woman in challenging circumstances: 

óShe would be the sort of woman that actually would then go through the litigation 

process; I could see it, because éshe had no realisation that anything she was doing 

was wrong. Iôm all for people having their own environments and taking as much 

control over things as possible, but I think when a midwife is saying, ñWe need to do 

this and this is why we need to do this,ò and a mum is ignoring you because she thinks 

she knows bestébut a midwife was trying to work within guidelines as much as 

possible and trying to do what was right, and she was just being battled with, you 

knowé.there was not a balance of poweréeverybody had a different agenda 

unfortunately.  The midwivesô agenda was to keep the mum and the baby safe.  And 

you would think the mumôs agenda was to keep herself and her baby safeé she would 

say it was, but they went about it two different wayséand I knew when the baby was 

in [the] special care [baby unit], she was not happy about this, not happy about 

that.éand it was very difficult to say to that woman, ñYouôre to blame for this.òéhow 

they got her into [the caesarean] section at the time they did, I donôt know, but that was 

somebody who was fighting against every safeguard that we have to keep the mum and 

baby safe.  She was battling and breaking the rules éand she was a very intelligent, 

                                                           
110 Schofield H., Safety in obstetric critical care Best Practice & Research Clinical Obstetrics & Gynaecology, 22(5) 
(2008):965-982. 
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articulate woman who knew she knew best.  So this wasnôt somebody that was ignorant 

and they just wanted to get their way. She believed what she was doing was best really.ô 

 

Jean highlights the many challenges faced by women and midwives in the modern maternity 

services. These difficulties include the tension between clinical governance strategies and the 

duty of beneficence on the one hand, and woman-centred care and the duty to respect the 

pregnant womanôs autonomy on the other. Whilst participants recognise that clinical 

governance strategies help to provide standardised care for the majority of women, there are 

also some individual situations where clinical guidelines were seen to impede rather than 

support quality care provision. In these situations, as Jean demonstrates, the potential for 

conflict between the pregnant woman and the clinicians is amplified. 

The following chapter will move on to consider the midwives perceptions of the regulatory 

body the Nursing and Midwifery Council (NMC), exploring whether it is seen as effective in 

achieving the statutory aim of protecting the public. 

 



Protecting the Public: The Current Regulation of Midwifery 

 

148 
 

5. The Nursing and Midwifery Council : Insights of Midwifery Registrants  

 

5.1 Introduction 

 

óIn terms of the fees I think the NMC is a waste of moneyé for me as a person I donôt 

think you get value for money, no... I canôt see where my money is goingéwhen I go 

and spend Ã70 on shopping I know what that is being spent on, that itôs being spent on 

food to feed my family for a week, that itôs being spent on clothes to keep me warm, to 

pay my bills. With the NMC itôs almost like Iôm giving somebody some money and I 

donôt know what is being done with that moneyéIôm having to pay to do the job I 

loveéif I pay my council tax I know that my council tax money is going to public 

transport, the police and education, I know where itôs going toénot every single 

pennyébut a rough idea. With my registration fee I havenôt got a clue where any of 

the money goes.ô (Lynn, NHS, 6-10 yrs.). 

 

The unpopular rise in the annual amount that registrants pay to remain on the NMC register, 

have been implemented in order to increase the resources available to the regulatory body to 

address the significant number of historic fitness to practice cases that have not been dealt with 

by them. The regulator has justified these fee increases in the context of ensuring patient 

safety.1 However, this is clearly not evident to Lynn who perceives the NMC to be remote and 

bureaucratic. This was a theme which was repeated throughout the discussions with 

participants, and which will be discussed in more detail below. 

The Nursing and Midwifery Council (NMC) was created as a result of the Nursing and 

Midwifery Order 2001.2 The formation of the NMC was part of broader policy changes to the 

regulation of health care professionals (as highlighted in chapter three), which it was envisaged 

would address societal and governmental concerns related to quality care provision and unsafe 

                                                           
1Addison M., Nursing and Midwifery Council (NMC) NMC Council make the difficult decision to increase the 
annual registration fee to £120 (NMC; London, 2014): The increase was agreed by Council members despite an 
e-petition by registrants which had over 100,000 signatures and which was against the fee increase. This increase 
will mean that the annual registration fee has risen by approximately 55% in recent years.  
2 The Nursing and Midwifery Order 2001 no.253 part 2 Article 3(1) states: there shall be a body corporate known 
as the Nursing and Midwifery Council (NMC). 
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practitioners.3 Consistent with neoliberal ideology and in a quest for greater transparency, the 

regulation of healthcare professions was to be carried out with the participation of lay members, 

who might represent the interests of the wider society.4 This, it was imagined, would ensure 

competent and collaborative management of healthcare and the healthcare professions.5 

Influenced by these principles, and with a strong focus on ideas of accountability and personal 

responsibility,6 the NMC was created with the aim of protecting the public.7 The current 

chapter focuses on whether, in opinion of the participants in this study, it is successfully 

fulfilling that role.   

The chapter will therefore explore the midwives general perceptions of the NMC (5.2) after 

which it will reflect on whether from the participantsô perspective, the NMC is functioning 

effectively (5.3). The chapter will then go on to consider the influence that the fear of removal 

from the NMCôs register has on midwives (5.4), before examining whether the NMC is 

ensuring safe practice and competent practitioners (5.5). Following this discussion the chapter 

will analyse the shifting relationship of statutory supervision of midwives to the NMC (5.6).   

5.2 General Perceptions of the NMC 

The law is a complex system of structures and processes, which are at times varied and 

somewhat contradictory.8 The discussion in chapter two reflected on the purpose of regulation 

and highlighted that it may generally be considered as the determined effort to change the 

                                                           
3 Blair A. National Health Service Address 2nd July 1998 as cited in Modernising Regulation-The New Health 
Professions Council: a consultation document (Department of Health; London, 2000) at 6. 
4 Professional Standards Authority for Health and Social Care (PSA) Fit and Proper? Governance in the Public 
Interest (PSA; London, March 2013). 
5 Rose N., Powers of Freedom (Cambridge University Press; Cambridge, 1999); Calnan M., Rowe R., Trust relations 
and changing professional governance: theoretical challenges in Kuhlmann E., Saks M., Rethinking professional 
governance: international directions in healthcare (The Policy Press; Bristol, 2008). 
6 PSA n4 above. 
7 n 2 above. 
8 Ewick P., Silbey S., The common place of law: stories from everyday life (University of Chicago press; London, 
1998) at 17. 
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actions of individuals in order to produce broadly identified outcomes.9 In chapter three, Black 

argued that for regulation to be effective it must be accepted by the community that is being 

regulated.10 Within the survey, when given a variety of choices about the aim of legislation, 

many midwives, (75 per cent (n 100)) felt that it protected the public and improved standards 

of midwifery practice, whilst 66 per cent (n 88), believed that it increased patient safety. Here, 

the participants were broadly supportive of the need for legislation and healthcare regulation. 

This support for regulation in the context of the relationship between the midwife, the legal 

framework and the NMC was also revealed as being important to participants. In the survey 

some respondents were positive about the connection between themselves and the law, for 

example:  

óThe presence of the NMC ensures respect for the law that governs midwifery 

practiceérespect and understanding of professional accountability.ô (NHS, >20 yrs.). 

 

óIt improves patient care and ensures that we adhere to training requirements, guidelines 

etc.ô (NHS, 0-5 years). 

 

óIt encourages personal responsibility for practice.ô (NHS, 6-10 yrs.). 

 

These sentiments were also echoed by some of the participants in the interviews:  

 óWe should be accountable for the care we provide to peopleéthe reason why we have 

Acts of Parliament and these rules is that you have guidelineséeverything we do has a 

path that we followéproviding boundarieséitôs about putting people at the forefront 

when providing care.ô (Lynn, NHS, 6-10 yrs.). 

 

In all of these narratives there is a recognition of the importance of the regulatory framework 

and its influence on the practice of midwives. The law is perceived as a device through which 

                                                           
9 Black J., Critical Reflection on Regulation Australian Journal of Legal Philosophy 27 (2002a):1-36 at 26. 
10Black J., Regulatory Conversations Journal of Law and Society 29 (1) (March 2002b): 163-96. 
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practitioners are enabled to perform their roles whilst ensuring acceptable levels of control over 

them and their activities.11 The presence of regulation and the regulatory body within 

midwifery practice is thus seen as a helpful structure that will aid the midwife in the provision 

of care. 

The aim of the 2001 Nursing and Midwifery Order is to safe guard the health and wellbeing of 

the public.12 This is to be achieved by various means including the provision of standards,13 

and the investigation of alleged poor practice and fitness to practice hearings,14 for registrants 

whose practice has been questioned. In both the survey and interviews participants were asked 

whether they felt confident that the NMC was effective in ensuring safe practice. Within the 

survey 71 per cent (n 95) of respondents were confident that the NMC was broadly effective 

in ensuring that midwifery practice was good. This was reflected upon by some of the 

participants in the interviews who articulated that the production and implementation of 

standards for practice assisted with the provision of safe care:  

óThey set up the standardséthey are shaping the profession in terms of defining what 

are the key things that ensure who will be able to be entered onto the register as a 

midwife.ô (Nina, NHS, 11-20 yrs.). 

 

óThey have their standards so everybody knows what is expected of them as a midwife.ô 

(Karen, NHS, 0-5 yrs.).  

 

óThe NMC is effective because if there is unsafe practice then it would be the NMC 

and the Code of Conduct that would be brought into playéitôs the standard by which 

you are measured.ô (Lynn NHS, 6-10 yrs.). 

 

                                                           
11 Scott C., Accountability in the Regulatory State Journal of Law and Society 27(1) (March 2000): 38-60. 
12 n 2 above: see chapter three for further detail. 
13 n 2 above (5)(2)(a): the Order states that the regulator will establish the standards of proficiency it considers 

necessary for safe and effective practice. 
14n 2 above Article 21(1b). 
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Here, the utilisation of professional standards by the regulator are perceived as being similar to 

clinical guidelines, which as was discussed in chapters three and four, are devised and 

implemented in order to ensure uniformity and safety in the provision of care.15 As such for 

some participants the function of the regulatory framework was perceived as being supportive 

of the role of the midwife. 

However, other midwives were less confident about the effectiveness of the NMC to safeguard 

the public. Within the survey data 22 per cent (n 29) of respondents were neutral, whilst 5 per 

cent (n 7) were unconfident and, 2 per cent (n 2) were very unconfident about whether the 

NMC was able to ensure safe practice. This finding was mirrored in the interviews:  

óThe NMC needs to function better. It needs to sort out doing fitness to practice 

properlyéit makes me feel that if theyôre not dealing with something as important as 

professionals that are perhaps unsafe to be in practice promptly and efficiently how are 

they dealing with everything else?ô (Amanda, NHS, 11-20yrs.). 

 

óI donôt think they are fully effective in their roleéthere have been issues with the 

NMC and I donôt think they are fully ensuring safety.ô (Megan, NHS, 11-20 yrs.). 

 

These remarks are characteristic of the frequently repeated concern regarding the NMCôs 

ability to manage its core function of fitness to practice competently.16  Thus, despite some 

positive responses from midwives, the data nevertheless revealed that the participants had 

concerns about the NMC as a regulator. This unease, which will be discussed below, was 

focused on first the NMC as a dysfunctional organisation (5.3); second the fear of being 

                                                           
15 Timmermans S., Berg M., A world of standards but not a standard world: towards a sociology of standards and 
standardisation Annual Review of Sociology 36(2010):69-89. 
16 n 2 above part 5: the legislation specifies arrangements for the criteria and process in relation to allegations 
of poor health or conduct; the investigation of registrants as a result of allegations; as well as how and in what 
manner Conduct Hearings should be undertaken. In determining such matters the regulatory body is obliged to 
consult with its own statutory Conduct and Competence Committee and Health Committee as appropriate.  
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removed from the NMC register (5.4); third procedural problems related to fitness to practice 

(5.5); and lastly its relationship with statutory supervision of midwives (5.6).   

5.3 A (Dys) Functioning Organisation? 

The Nursing and Midwifery Order 2001 stipulates that the NMC is accountable for its own 

actions and those of its member registrants to the Privy Council, the Department of Health and 

the Professional Standards Authority (PSA) (formally the Council for Healthcare Regulatory 

Excellence, CHRE).17 In chapter three, the new regulation which was introduced, required that 

the function of the NMC would be to safeguard and be answerable to the public who access 

the services of the NMCôs registrants.18 Nevertheless, reviews by the CHRE/PSA have called 

into question the ability of the NMC to accomplish its statutory role.19  

Within the data many participants were also apprehensive about the NMCôs ability to function 

properly:  

óFor a professional body, itôs almost an embarrassmentéthere have been 

criticismséthe NMC havenôt been doing what they were supposed to.ô (Samantha, 

NHS, >20yrs.). 

 

óThe NMC didnôt have a clue what their function was.ô (Laura, Ind. >20yrs.).  

 

óThere have been government concerns about the way that the NMC have been 

managingéI think that the criticisms might be valid.ô (Nina, NHS, 11-20 yrs.). 

 

                                                           
17 Health Act 1999 s.60; n2 above: Article 50 & Article 52: these articles require the Nursing and Midwifery 
Council to publish annual reports and to keep proper accounts which should be disclosed to the current 
administration. There are annual hearings held by the Health Select Committee on behalf of Parliament which 
examine the work of the regulator. 
18 House of Commons Health Committee 5th Report of Session 2013-14: 2013 accountability hearing with the 
Nursing and Midwifery Council (Stationary Office; London, 3rd December 2013).  
19 Council for Healthcare Regulatory Excellence (CHRE) Special report to the Minister of State for Health Services 
on the Nursing and Midwifery Council (CHRE; London, 2008); Council for Healthcare Regulatory Excellence 
(CHRE) Performance Review report: Changing regulation in changing times 2010/11 (The Stationary Office; 
London, 28th June 2011); Council for Healthcare Regulatory Excellence (CHRE) Strategic Review of the Nursing 
and Midwifery Council: Final Report (CHRE; London, 3rd July 2012). 
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The NMC regulates 680,858 nurses and midwives in the UK of which are approximately 

40,000 midwives.20 In a large organisation of this type,21 the importance of ensuring effective 

leadership, management and accountability is seen as being key to good governance.22 

However, for the participants a tension exists between the statutory aim of the regulation and 

the ability of the regulator to manage the organisation so that the statutory objective could be 

facilitated effectively:  

óI read some things about the NMC and thought ñoh dearòéit was basic things about 

failure to communicate, poor management et ceteraéitôs very worrying.ô (Amy, NHS, 

> 20 yrs.). 

 

óPartly it was management wasnôt it, needing to get their own house in order.ô (Lucy, 

NHS, 11-20 yrs.).  

 

óThey are clearly an organisation that donôt function particularly wellé.let alone the 

fact that they are regulating nurses and midwiveséI think the culture in the 

organisation doesnôt facilitate the very valuable aim of protecting the publicéI worry 

that whatever changes occuréthey just never seem to quite work.ô(June, Ind. > 20 yrs.). 

 

In these accounts there is an acknowledgment of the importance of the legislative objective but 

there is also pessimism that the NMC will be able to oversee such significant work. Tanya 

(NHS, 11-20 yrs.) in her discussions develops this concept and suggests: 

óAll they are is a repository for the laws and regulationséthey could be called anything 

and do anything the way they areéthey are office peopleéthere is a legal requirement 

to have a place, a company, a building full of peopleéthey are almost like a holding 

company, theyôre people who put things together, they are office people, they are not 

skilled practitioners.ô 

                                                           
20 Nursing and Midwifery Council (NMC) Our Register: An NMC Fact Sheet (NMC; London, February 2014a). 
21 Nursing and Midwifery Council (NMC) Annual Report and Accounts 2012-2013 and Strategic Plan 2013-2016 
(NMC; London, 2013c): this documents highlights that there were on average 441 members of staff at the NMC 
in 2013 and that it had an income of £73.355 million which included fee income of £52.080 million, a grant from 
the Department of Health of £2O million, which was provided in order to address fitness to practice issues and 
investment income of £1.275 million.  
22 Cabinet Office Corporate governance in central government departments: Code of good practice 2011 (HM 
Treasury; London, July 2011): this document outlines principles of good practice which are acknowledged as 
enablers of good governance in business and which the NMC have recognised in their own reports and literature. 
These principles include effective leadership, effectiveness, accountability and sustainability. 
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For Tanya, the difficulties experienced by the NMC occur as a result of lack of knowledge 

about clinical practice and the registrantsô role by those who carry out the regulatory processes. 

This problem occurs as an outcome of the implementation of systems of New Public 

Management (NPM) throughout the health sector over the past thirty years that was outlined 

in chapters two and three. This has led to the creation of managers and administrators who 

might not have expert knowledge of practice,23 but who nevertheless organise and control the 

procedures for the regulation of midwives.  Even though these developments are in accordance 

with government policy for shared regulation,24 and increased participation by non- health care 

professionals,25 they do nonetheless generate challenges in terms of the effective management 

of the NMC.26   

Some participants believed that this lack of efficiency creates further challenges for the 

regulator. Kate (NHS, > 20yrs.) for example suggests: 

 ñI think theyôve lost the confidence of the public and the profession partly because of 

the problems theyôve had and the changes in leadership.ò27   

 

Thus whilst the aim of 2001 Order was to ensure public protection, as a result of management 

issues within the NMC, its ability to be an effective regulator who can safeguard the pregnant 

woman  is perceived by the midwives in this study to be greatly reduced.  

                                                           
23 Courpasson D., Managerial Strategies of Domination: Power in Soft Bureaucracies Organisation Studies 21(1) 
(2000): 141-161 at 153; Grinyer A., Risk, the real world and naïve sociology in Gabe J., Medicine, Health and Risk: 
Sociological Approaches (Blackwell; Oxford, 1995): 31-51 at 34. 
24 PSA n4 above. 
25Baldwin R., Cave M., Lodge M., Self-regulation, meta-ǊŜƎǳƭŀǘƛƻƴΣ ŀƴŘ ǊŜƎǳƭŀǘƻǊȅ ƴŜǘǿƻǊƪǎ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ 
Understanding Regulation: Theory, Strategy and Practice 2nd ed. (Oxford University Press; Oxford, 2012): 137-
164. 
26 Council for Healthcare Regulatory Excellence (CHRE) Strategic Review of the Nursing and Midwifery Council: 
Interim Report (CHRE; London, 10th April 2012) at 6: this review states that these imbalances had been 
widespread throughout the NMC for many years. 
27 ibid: in this report it is identified that the NMC lacked clear consistent direction, had unbalanced working 
relationships at a senior level which included sometimes dysfunctional relationships between the Chair and the 
Council, the Chair and the Chief Executive and the Chief Executive and the staff, and inadequate business 
systems.  
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5.4 The Fear of Removal from the Register 

The discussion in chapter two established that in accordance with self-regulation principles, 

one of the functions of healthcare regulators is to hold a register of its members. This function 

is part of the provisions of the 2001 Order.28  As was mentioned above, the NMC holds a large 

register, which is the biggest register of healthcare professionals globally.29  

In the data it was evident that several participants were concerned about the authority of the 

NMC on them as individual registrants. In the survey, whilst 37 per cent (n 49) of respondents 

felt that the fear of removal from the NMC register created a positive effect on care provision, 

other participants were less convinced. 26 per cent (n  35) of participants thought that it had a 

negative impact on practice, whilst 47 per cent (n 50) believed that it either had no impact or 

were uncertain of the impact. Equally when the midwives were asked to give examples of how 

this fear might impact on practice the responses were noteworthy:   

óMidwives especially newly qualified midwives can feel that they are held to ransom, 

there is a huge issue around autonomy and responsibility linked with having worked 

hard for three years, and as a result may decide to ñjust go along with the normò, and 

not challenge practice or guidance that may not be in line with best practice because 

itôs easier not to challenge and possibly be referred to the NMC.ô(NHS, 11-20 yrs.).     

 

óMidwives will document absolutely everything to cover themselves which takes time 

away from being with woman. The old saying that ñif itôs not written/ recorded it didnôt 

happenò has damaged midwives autonomy.ô30 (NHS, 11-20 yrs.).   

 

óThere is a risk of practice by stealth, a risk of dishonesty with either yourself or the 

supervisor.ô(Ind. > 20yrs.). 

 

óIt generates protective practiceéto the detriment of being ñwith womanòéthe true 

essence of midwifery.ô (NHS, 0-5 yrs.).  

                                                           
28 n 2 above: s.5(1) 
29 n 20 above. 
30 National Health Service (NHS) Professionals CG2 ς Record Keeping Guidelines Clinical Governance V3 
(Department of Health; London, March 2010) at1: this document states that the approach to record keeping 
ǘƘŀǘ ŎƻǳǊǘǎ ƻŦ ƭŀǿ ŀŘƻǇǘ ǘŜƴŘǎ ǘƻ ōŜ ǘƘŀǘ ΨƛŦ ƛǘ ƛǎ ƴƻǘ ǊŜŎƻǊŘŜŘΣ ƛǘ Ƙŀǎ ƴƻǘ ōŜŜƴ ŘƻƴŜΩΦ  
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These comments were representative of the broad range of views expressed by respondents to 

the survey, and which were echoed by midwives in the interviews: 

 óI would say that it [the regulatory framework] makes midwives cautious.ô (Nina, NHS, 

11-20yrs.).  

 

óI think we see removal from the register as losing our job, and not having money and 

not being able to pay the bills.ô (Mary, NHS, 6-10 yrs.).  

 

óWeôre protecting ourselves most of the timeéit makes you defensiveémidwifery 

isnôt midwifery anymore, things have changed.ô (Cathy, NHS, 0-5yrs.).  

 

óDefensive practiceéthatôs what itôs all about, we donôt practice how we feel we 

shouldémidwives are toeing the line because they are frightened of losing their 

registration... and thatôs your livelihood isnôt it?ô (Lucy, NHS, 11-20yrs.). 

 

In these narratives the common thread is one of concern regarding the power of the regulator 

to remove registrants from its register,31 and the impact on practice that this anxiety creates for 

midwives, which is epitomised as defensive practice.  

Defensive practice may be defined as practice that the midwife employs in order to shield 

themselves from the risk of blame and punishment.32 In chapter four it was highlighted that the 

NMC does not support defensive practice.33 It is therefore interesting that many participants 

appear to believe that the authority of the NMC is generating overly cautious and protective 

practice which may not be in the interest of the pregnant woman.  

                                                           
31 n 2 above. 
32 Black N., Medical litigation and the quality of care Lancet 335(1990):35-37; Clements R., Litigation in Obstetrics 
and Gynaecology British Journal of Obstetrics and Gynaecology 98(1991):423-426 
33 Nursing and Midwifery Council (NMC) The Code: Standards of conduct, performance and ethics for nurses and 
midwives (NMC; London, 2008b): the Code states ǘƘŀǘ ǘƘŜ ƳƛŘǿƛŦŜ ƛǎ ŀŎŎƻǳƴǘŀōƭŜ ŦƻǊ ǘƘŜƛǊ άŀŎǘǎ ŀƴŘ ƻƳƛǎǎƛƻƴǎέ 
which incorporates decision making. Nursing and Midwifery Council (NMC) The Code Professional standards of 
practice and behaviour for nurses and midwives (NMC; London, 2015b): In the latest version of the Code 
accountability is not explicitly discussed in this manner.  
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Comparable to the findings in chapter four, the defensive practice that is produced as a corollary 

of the fear of removal from the NMC register is multifaceted. It may include: limiting decision 

making, avoidance of caring for women in challenging situations, and undermining midwifery 

confidence in their own competence:  

óI wouldnôt want to do anything which would jeopardise my registrationéitôs like big 

brother watching youéevery decision I make, every time I sign something I think I 

could potentially go to the NMC.ô(Jean, NHS, 0-5 yrs.). 

 

óEverything you do your accountable for éweôre very much a stick orientated 

professionéitôs very much a case of ñwatch outò because youôre accountable, rather 

than ñisnôt it fantastic that youôre accountable because of all the knowledge you 

haveòéand that ñstickò impacts on the decisions you make.ô(Samantha, NHS, >20 

yrs.). 

 

óBeing aware of the NMC has caused me to act differentlyéthere are some decisions 

that I donôt want to make on my own, so Iôll involve other people.ô(Lucy, NHS, 11-20 

yrs.). 

 

In each of these quotes the possibility of referral and removal from the NMC register is an 

influential component in terms of decision making in practice. Other narratives draw attention 

to additional difficulties that the fear of removal evokes for participants. For some midwives it 

is the responsibility of caring for women with complex needs which emerged as being 

problematic in this context:  

óWe all know midwives who avoid stressful situations, we all know midwives that donôt 

go into the room when the emergency bell goes off.ô (Louise, NHS, >20yrs.). 

 

Whilst several midwives spoke in terms of being anxious about making errors in practice:   

óWhen I was working on the wards I adapted my practice so I wouldnôt get into trouble.ô 

(Mary, NHS, 6-10 yrs.). 

 

 óMidwives always talk about how stressed and worried they areéand that they donôt 

want to make a mistakeéand that there will be big trouble for making a mistakeéI 
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have heard midwives say ñI might be removed from the register if something goes 

wrong.òô(Kate, NHS, >20 yrs.). 

 

óThe first thing they say when itôs been highlighted that theyôve been doing something 

wrong is ñI will lose my registration wont Iò? Of course the vast majority of them 

donôtébut I do think that thatôs what they think when theyôre in trouble.ô(Amy, NHS, 

>20 yrs.). 

 

Although the fear of being removed from the NMC register appeared in the discussions to be 

limiting for many of the midwives, it is interesting that both Amy and Kate identify that the 

perceived fear in relation to errors and mistakes made in practice is disproportionate to the 

number of midwives who are removed from the register.34 This might suggest a lack of 

understanding of the regulatory process. Throughout, the view of the regulator was of a remote 

authority who was controlling and punitive in its approach.35 This image of the NMC created 

a negative impact on practice for the participants whereby decision making and confidence 

were limited, and which thus has the capacity to undermine the provision of care. As such, an 

assumption that accountability produces quality service provision,36 appears problematic. For 

many participants, awareness of their accountability to the NMC was viewed as an obstacle to 

efficient midwifery practice.  

In the following section the concept of the provision of safe care and the regulatory procedures 

for managing concerns about registrants will be examined as these emerged in the data as being 

significant for the participants. This section will consider whether in the view of participants 

the NMCôs fitness to practice procedures ensure competent practice. 

                                                           
34 Nursing and Midwifery Council (NMC) Nursing and Midwifery Council: Annual Fitness to Practice Report 2012-
2013 (NMC; London, October 2013d): this report states that 0.2% or 1,347 nurses and midwives who were 
referred to the NMC received some form of sanction in the period covered by this report. 
35 Allsop J., Jones K., Protecting patients: international trends in medical governance in Kuhlmann E., Saks M., 
ed. Rethinking professional governance: international directions in health care (Policy Press; Bristol, 2008): 15-
27. 
36 Weissman H., Accountability and Pseudo- Accountability: A Nonlinear Approach Social Service Review (June 
1983):323-336. 
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5.5 Are Fitness to Practice Procedures Facilitating Safe Practice?   

The NMCôs fitness to practice decision making processes were examined in chapter three. This 

discussion established that there have been historic management issues associated with these 

procedures which have meant that allegations of poor practice were not dealt with in a timely 

manner.37 These issues were also of concern to participants:  

óIf we talk about protecting the public how can it be right that it takes 5, 6, 7 years for 

cases to come up before a fitness to practice panel, thatôs not right and thatôs not 

protecting the public.ô(Samantha, NHS, >20yrs.). 

 

óItôs not acceptable that people wait for yearséthey could go on working, maybe in a 

different area and practice unsafely.ô(Amy, NHS, >20yrs.). 

 

óIt makes you worried that either there are staff that need to be back in practice or that 

there are staff that are in limbo.ô(Amanda, NHS, 11-20 yrs.). 

 

Here, addressing alleged poor practice in a timely manner is seen as being important for the 

registrant and the service user, particularly in terms of service provision. As the primary 

function of the NMC is to maintain a register of competent individuals the issue of the timing 

of investigations and fitness to practice hearings is somewhat problematic in terms of which 

registrants may practice, when and under what circumstances. Indeed, as noted in chapter three, 

the tardiness of some of these hearings, has been the considered as potentially in breach of 

human rights norms.38 In the Accountability Report (2013),39 (which was current at the time 

                                                           
37 House of Commons Health Committee Annual Accountability hearing with the Nursing and Midwifery Council: 
Seventh Report of Session 2010-12 (The Stationary Office; London, July 2011). 
38 In chapter three it was established that, in accordance with Article 6(1) of the European Convention on Human 
Rights which is now incorporated in Schedule 1 of the Human Rights Act 1998, provides that: Ψƛn the 
determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial tribunal established by lawΧΩ 
39 House of Commons n18 above: this report states that the length of time taken by the NMC to conclude fitness 
to practice cases has been a persistent concern for the Health Committee. From 2015 the NMC intends to reduce 
the target for resolution of fitness to practice cases to 15 months. The report notes that if the target time is to 
be reduced to 12 months that changes to NMC legislation is required which will necessitate close liaison with 
the Department of Health.   

http://www.lexisnexis.com.chain.kent.ac.uk/uk/legal/search/runRemoteLink.do?langcountry=GB&linkInfo=F%23GB%23UK_ACTS%23sched%251%25schedule%251%25num%251998_42a%25&risb=21_T11724519249&bct=A&service=citation&A=0.08113444206123543
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the data was collected) which was presented to Parliament indicated that the NMC had made 

some progress in reducing the number of old fitness to practice cases, however it still remained 

a significant issue. 

Participants were equally concerned by decision making procedures at fitness to practice 

hearings. Some midwives suggested that the decision making process was rigorous: 

 óThe evidence must be quite strong for them to come to the decision theyôve come 

tooétheyôve got their guidelines to followéso it must be robust.ô (Jean, NHS 0-5 yrs.). 

 

 óI donôt think the decision is made lightlyéthey wouldnôt take someoneôs registration 

away unless they felt that they were dangerous in practice.ô(Karen, NHS 0-5 yrs.).  

 

However others were less convinced about fitness to practice decision making processes. 

Samantha (NHS, >20yrs.) for example was troubled about the issue of timeliness and decision 

making in her comments: 

óWhen it takes 2 to 5 years to get from the incident to fitness to practiceéthe whole 

process is compromisedéthe case reviewers or administrators changeéso every panel 

you go to the people changeéand then they ask you for all the same informationéthe 

fact that theyôve had it maybe three times or moreéit would make more sense to have 

the same administrator who knows the caseéit doesnôt make organisational sense to 

meéand they make some odd decisions as far as midwifery goes.ô 

 

These observations relate to personal experience that Samantha has had with the organisational 

management of the NMC where there has been a high staff turnover in recent years which has 

had a substantial effect on competence procedures.40  

Several more participants were apprehensive about the lack of practice experience of panellists 

at fitness to practice hearings and how this influenced decision making.  Some commented on 

decisions being made without reference to the context of practice: 

                                                           
40 House of Commons n18 above.  
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óI have big concerns about theméIôve been to one hearing and read the transcript of 

anotheréthey either stick to the NICE guidance and say ñthis midwife didnôt do this, 

this and thisò or they donôt have a clue what normal practice iséthey seem a bit of a 

kangaroo courtéwhich hugely bother me because then youôre at the mercy of the 

people on the dayéIôm not sure how fair that isé particularly when itôs about specifics 

of care, I think midwives can get hauled over the coals for specifics when maybe itôs 

actually that their philosophy doesnôt quite fit with whatôs considered main stream.ô 

(June, Ind. >20yrs.). 

 

óIôve seen fitness to practice panels which were very scary where they quite literally 

looked at what was written in the rules and stated that the midwife had broken those 

rules without taking anything else into consideration. It was so far removed from the 

wardéfrom what was going on.ô (Mary, NHS, 6-10 yrs.). 

 

The regulation of the health care professional has as its focus patient safety,41 and as such 

fitness to practice hearings play a significant role in ensuring the protection of the public. 

Nevertheless, for these midwives, there emerges a perception of limited understanding on the 

part of fitness to practice panellist members of the provision of care within the clinical 

environment. This reflects a view that codes and guidelines are used to enforce conformity and 

regulate the behaviour of professionals,42 without acknowledging that the environment within 

which care is offered might also influence the actions of the professional.  

Some participants went further, suggesting that government strategy for the NHS and the 

maternity services was in part responsible for this type of decision making within fitness to 

practice hearings. Two participants made specific reference to endemic underfunding:   

óI witnessed a hearingéand I remember thinking ñthat person hasnôt gone to work that 

day intending to harm that babyòéthere are always other things involvedéit was a 

busy shiftéwhen you take a person out of the situation and pull them apart you can 

almost sympathise with the situation, the dilemma that theyôre in. The NMC has got a 

difficult jobéI think theyôre carrying the can for the government not putting enough 

money into the NHSéwe know how understaffed units areéwards running with just 

one midwifeéthere isnôt enough staff, there isnôt enough beds and itôs dangerous. I 

                                                           
41 Spencer-Lane T., Safeguarding the public by regulating health care social care professionals: lessons from Mid-
Staffordshire and the Law Commission Review Journal of Adult Protection 16(1) (2014): 52-59. 
42 Yeung K., Dixon-Woods M., Design-based regulation and patient safety: A regulatory studies perspective 
Social Science and Medicine 71(2010):502-509. 
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think in the bigger picture, that funding has got a lot to do with it.ô (Lucy, NHS, 11-

20yrs.). 

 

 óI think itôs the government passing the buckéthey donôt put money into the system 

but they still want everybody to have the same standard of care and you canôt do itéso 

they think ñLetôs pass the buck to the NMC because practitioners are not doing their 

jobs effectively.òô (Lilly , NHS, 0-5 yrs.). 

 

Here, the impact of neoliberal policies that focus on reduction of welfare budgets and the 

curtailment of public sector spending,43 together with the quest for quality care,44 are seen to 

have a direct influence in fitness to practice hearings. The NMC is tasked with examining the 

registrantôs actions in practice, which may have been affected by other factors beyond the 

control of either the regulator or the regulated, without recognising the effect of the external 

issues on the practitionerôs behaviour. Decision making in these conditions may thus be flawed 

and not supportive of either the public or the registrant, albeit that this may only be 

representative of midwives in my study and not of the broader population of midwives working 

in the U.K.  Further, as we see next, significant concerns were also expressed regarding the 

qualifications of fitness to practice panel members. 

In chapter three the discussion highlighted that (New) Labour policy emphasised increased 

public participation as an essential aspect of professional regulation.45 One consequence of this 

policy was the inclusion of lay public members on NMC fitness to practice panels and their 

encouragement to take an active part in the decision making process as a means of increasing 

                                                           
43 White M., Neoliberalism and the rise of the citizen as consumer in Broad D., Antony W., eds. Citizens or 
Consumers? Social Policy in a Market Society (Fernwood Publications; Halifax NS, 2000): 56-64. 
44 Health Act n17 above: 18 (1) Duty of Quality states: it is the duty of each Health Authority, Primary Care Trust 

and NHS Trust to put and keep in place arrangements for the purpose of monitoring and improving the quality 
of health care which it provides to individuals. 
45Arestis P., Sawyer M., Neoliberalism and the Third Way in Saad-Filho A., Johnston D., eds Neoliberalism: A 

Critical Reader (Pluto Press; London, 2005);  Department of Health (DoH) Shifting the Balance of Power within 
the NHS ς Securing Delivery  (HMSO; London, 2001b); Department of Health (DoH) Involving Patients and the 
Public in Healthcare (HMSO; London, 2001c). 
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professional accountability to the public.46 The inclusion of the public in matters of healthcare 

professional regulation is also thought to enhance the relationship between the practitioner and 

the service user,47 by encouraging society to use its public óvoiceô to positively influence the 

provision of care.48  

The employment of non-professionals as fitness to practice panellists was explored in the 

interviews. Several participants were unaware that these panels included lay members: 

 óI didnôt know that they included the publicébut I would have thought that that would 

help them to be fairer, more reasonable, a bit like a juryéthey would come with a 

different perspective.ô (Ruth, NHS, 6-10 yrs.). 

 

 óI didnôt knowébut I wouldnôt be surprised, because there is normally a lay person on 

most panels now because theyôre neutral, independent people.ô(Jean, NHS, 0-5 yrs.). 

 

 óI wasnôt aware that they had lay membersébut I can appreciate why, because if the 

NMC is there to protect the public it would only be fair to have the public represented.ô 

(Nina, NHS, 11-20 yrs.). 

 

In these extracts the inclusion of the public is associated with impartiality and equanimity in 

decision making. In these circumstances, lay members are perceived to be a mechanism to 

enhance accountability in order to ensure the evolution and development of care between 

themselves and the healthcare professional.49 However, other participants were more doubtful 

about the efficacy of lay members on fitness to practice panels:  

óYou need people that are completely objective, but how can you be objective when 

youôre hearing a case where harm has been done to a patient by a practitioneréyou 

immediately want to blame the practitioner and say ñit must be the practitioner, because 

it wasnôt the patient.òô (Lucy, NHS, 11-20 yrs.). 

                                                           
46 n 2 above. 
47 Department of Health (DH) Trust Assurance and Safety: The regulation of health professionals in the 21st 
century (Department of Health; London, 2007d). 
48 Hirschman A., Exit, Voice and Loyalty: Responses to Decline in Firms, Organisations and States (Harvard 
University Press; London, 1970ύΤ tŀǳƭ {ΦΣ {ǘǊŜƴƎǘƘŜƴƛƴƎ tǳōƭƛŎ !ŎŎƻǳƴǘŀōƛƭƛǘȅΥ /ŀƴ Ψ9ȄƛǘΩ ŀƴŘ Ψ±ƻƛŎŜΩ ƘŜƭǇΚ 
Economic and Political Weekly August 31 1991:78-84.  
49 Weissman n36 above.  
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óIf  they have no medical knowledge, no midwifery knowledgeéif theyôre drawn from 

a wide range of the public they wouldnôt have a clue what was done, why it needed to 

be done, and the order we follow things as a midwifeéthey might not necessarily 

understand why something was doneéand this would impact on their decisions.ô 

(Lynn, NHS, 6-10 yrs.). 

 

óIôm concerned that in midwifery cases you might get somebody whoôs had no 

experience of childbirthéso how can someone like that be representative of the lay 

side of things on a childbirth issue? How can they understand whatôs quite often 

complex decision makingéI would suggest it would be beyond theméif youôre going 

to have lay peopleéthey should be well qualified and come from organisations that 

represent lay members around childbirth issueséthat would be useful.ô(Laura, Ind. 

>20yrs.). 

 

Here, the lack of understanding and, on occasion, limited personal experience was perceived 

to be difficult particularly in relation to decision making. As was indicated in chapter three, the 

NMC provides training and guidance on fitness to practice issues.50 However, given the 

complex nature of errors in practice, it is unclear whether this training programme is sufficient. 

It is thus unsurprising that some of the midwives expressed concern regarding the potential for 

problems to occur in the decision making processes within these panels that might undermine 

patient safety and accountability.51  

5.6 Statutory Supervision of Midwives: A Shifting Relationship with the NMC 

For the midwives in this study, the relationship of statutory supervision to the NMC emerged 

as being important. At the time the data was collected the issue of whether the provisions within 

the 2001 Order,52 which permit the Local Supervising Authority (LSA) to be able to suspend a 

midwife from practice should be retained, or whether this function should be returned to the 

                                                           
50 Nursing and Midwifery Council (NMC) Nursing and Midwifery Council: Annual Fitness to Practice Report 2011-
2012 (NMC; London, September 2012b). 
51 Yeung and Dixon-Woods n42 above. 
52 n 2 above: Article 43(1): these provisions were discussed in chapter three. 
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regulator were being considered, as a consequence of the Morecombe Bay Inquiry (2010).53 

Statutory supervision of midwives will be examined in detail in chapter six, where it will be 

demonstrated that whilst participants have reservations about local supervision procedures they 

are nevertheless concerned about the proposed changes to the statutory framework.54 Some of 

the midwives thought that a local relationship within a working framework was the most 

effective way of managing practice concerns: 

óIf there is an issue the LSAMO [Local Supervisory Authority Midwifery Officer] will 

come to the Trust and talk to the midwife, the supervisor of midwives (SoMs) 

investigating her, itôs a more collaborative approach. I think what weôve got in place 

now is goodéI donôt think suspension is something to be taken lightly so maybe by 

the time it gets to the NMC weôve been through all the stages and the NMC should have 

the final say.ô(Mary, NHS, 6-10 yrs. Supervisor of Midwives (SoM)). 

 

óThe LSA should make the decision to suspend somebody because I think they work 

closely with uséI donôt think Iôve got a relationship with the NMC as such.ô (Cathy, 

NHS, 0-5 yrs.). 

 

These observations support a collegiate style of regulation which is thought to present greater 

uniformity in terms of specialised decision making which should facilitate accountability.55  

In many other narratives, participants discussed the changes in terms of the recent concerns 

about the performance of the NMC which was believed to potentially increase problems with 

fitness to practice decision making:  

óI havenôt got a lot of faith in the NMC as its not demonstrating that itôs clearly dealing 

with its remit at the momentéso maybe local supervision is therefore a good 

processéIôm not filled with great confidence that a midwife who shouldnôt be 

practising until somethingôs been investigated wonôt slip through the net and carry on 

practising.ô (Amanda, NHS, 11-20 yrs.). 

                                                           
53Fielding P., Richens Y., Calder A. Final Report: Review of Maternity Services in University Hospitals of 
Morecombe Bay NHS Trust. (University Hospitals of Morecombe Bay; Morecombe Bay Inquiry, 2010): this inquiry 
was held after a series of five unconnected serious untoward incidents at Furness General Hospital in 2008. 
54Parliamentary and Health Service Ombudsman (PHSO) Midwifery supervision and regulation: 
recommendations for change (The Stationary Office; London, December 2013); Nursing and Midwifery Council 
(NMC) Independent review of midwifery regulation: terms of reference (NMC; London, 2014b). 
55 Baldwin Cave and Lodge n25 above at 342.  
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óI donôt know that the NMC is in a position to make decisions about suspending 

midwives from practiceéI think the local system where the LSAMO makes the 

decision is quickeréI think if the NMC were left to make decisions about suspension, 

that midwife could carry on and make another erroré the NMC shouldnôt have that 

power because they would take too long.ô (Kate, NHS, >20 yrs. SoM). 

 

For these midwives, regional regulatory mechanisms were the key to supporting accountability 

and safety in practice.   

Several participants thought that if the regulator took control of this aspect of the regulatory 

process that this would increase the potential for procedural difficulties, particularly in terms 

of fitness to practice which would further effect midwifery accountability:  

óIf the NMC were in control I think there will be more midwives who are 

suspendedébecause itôs different looking at something on paper, and then I think there 

will be a massive back logéI donôt want to be practising for a year and then be told 

ñOh by the way youôve now been suspended because of something you did 18 months 

agoòô (Lilly, NHS, 0-5 yrs.). 

 

óFrom what Iôve seen at the NMCéweôll all be suspendedéitôs better kept at a local 

level because midwifery is completely different to medicine and nursingéand I think 

local supervision wards off that whole NMC stufféif supervision is done rightéIôve 

seen the NMC in actioné fitness to practice hearings can be like a Kangaroo court.ô 

(Paula, Ind. 11-20 yrs.). 

 

In these dialogues, Lilly and Paula identify that the direct involvement of the regulator rather 

than resolving problems, may create challenges for midwives and the midwifery profession 

which do not increase safety in practice.     

Some participants identified that the perceived remoteness of the regulator who lacked 

understanding of midwifery matters was also problematic in terms of the proposed changes. 

Indeed, Mary (NHS, 6-10 yrs. SoM) maintained:  

óI donôt think there are any midwives left at the NMC, so how can somebody whoôs not 

a midwife make decisions based upon midwifery practice when it is so different to 

nursing.ô  
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In order to enhance and support practitioner accountability several interviewees suggested that 

suspending a midwife from practice should be a collective decision:  

óIt needs to be a joint decisionéitôs a very powerful decision to makeéscarily 

powerfuléto withdraw a midwife from practiceéit needs to come from all sides, 

management, supervision and the NMC.ô (Lucy, NHS, 11-20 yrs.). 

 

Whereas, other participants argued that the solution lay with ensuring that local regulatory 

mechanisms were effective:  

óThe NMC doesnôt know these midwiveséthey are a governing body who sit in a 

different part of the country and donôt know that midwifeéI feel that if the Trust, 

management and supervisors of midwives do their role properly thatôs much more 

positive than being sent to the NMC...it should be a far better mechanism, keeping it 

local as much as possible.ô(Megan, NHS, 11-20 yrs.). 

 

óItôs like centralising the government isnôt it? The more you take it away from the local 

community the more damage it does generallyéyou need to get things as close to 

where the working environment is as possible to have the best outcomeéthe NMC 

should be like a governing shield that makes sure that local supervision works.ô(Jean, 

NHS, 0-5 yrs.). 

 

In these dialogues the function of the NMC is perceived to be one of reinforcing local 

regulatory processes. Here, fitness to practice issues need to be managed in a proactive manner, 

such that practitioner competence and accountability is assured through local procedures which 

are fit for purpose.   

The data reveals that although the participants have concerns about statutory supervision and 

its ability to ensure that accountability and safety in practice are guaranteed, they were 

nevertheless uneasy that the NMC would be able to effectively fulfil this function, should the 
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proposed changes be implemented.56 Additionally, there was unease that the current regulatory 

framework was not fit for purpose. The regulator was perceived by some participants to be too 

remote, whilst for others, fitness to practice panels did not have the relevant expertise to 

understand the midwivesô clinical working environment and, thus ensure a fair hearing. 

5.7 Conclusion 

The regulation of the health care professions has experienced fundamental changes over the 

past thirty years. This has occurred in part as a consequence of high profile malpractice cases,57 

with the resultant loss of trust in the professions. This, together with successive governments 

focus on neo-liberal policy objectives has created the situation whereby the traditional model 

of self- regulation has been replaced by more state and public involvement in matters of health 

care regulation.58 In this chapter the role of the regulator has been analysed, utilising the data 

to explore the participantsô perceptions of the NMC. 

Although there was general support for the purpose of regulation in terms of the protection of 

the public, many participants were critical of the functioning of the NMC and its ability to 

ensure patient safety. These concerns focused on whether or not the regulator was truly 

effective given the number of problems it had, which included the administration within the 

organisation, the lack of understanding of its core function and the management of fitness to 

practice cases. When discussing knowledge of fitness to practice proceedings many of the 

                                                           
56 Baird R., Murray R., Seale R., Foot C., Perry C., Kings Fund Review of Midwifery Regulation (Kings Fund; London, 
2015): the findings of the review (which were published after the data in this study was collected) has 
recommended that the ability to suspend a midwife from practice should be the function of the NMC and not 
the LSA. This will be examined in more detail in chapter seven. 
57 R v Allitt [2007] EWHC 2845 (QB); Foster J. Mother tells of ōŀōȅΩǎ death: the ward 4 murder trial (Guardian 
Newspaper: London, 23rd March 1993); Department of Health (DoH) Safeguarding Patients ς ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 
ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ {ƘƛǇƳŀƴ LƴǉǳƛǊȅΩǎ ŦƛŦǘƘ ǊŜǇƻǊǘ ŀƴŘ ǘƘŜ recommendations of the Ayling, Neale and Kerr/Haslam 
Inquiries (DoH; London, 2007a); Department of Health (DoH) Learning from tragedy, keeping patients safe: 
hǾŜǊǾƛŜǿ ƻŦ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀŎǘƛƻƴ ǇǊƻƎǊŀƳƳŜ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƻŦ ǘƘŜ {ƘƛǇƳŀƴ Lƴquiry 
(DoH; London, 2007b). 
58 PSA n4 above; Peck J., Tickell A., Neoliberalizing Space Antipode 34(2) (16th December 2002):380-404.  
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participants believed the NMC to be a remote regulator of whom they seemed fearful. Whilst 

most participants were acutely aware of their own accountability and responsibility to the 

regulator, this cognizance appeared to create additional challenges that further impacted on the 

care provided to pregnant women. This was characterised by Karen (NHS, 0-5 yrs.) who 

recounted this experience in practice: 

óI donôt think these panels ensure good practiceéthere is probably a more effective 

way of doing it within the TrustéI think midwives are scared because itôs the 

unknownéitôs something you hear about, something thatôs talked about in practice 

occasionallyéthere were a couple of midwives who went to fitness to practice 

hearingséit was like a nice day out for theméand when they came back it would be 

ñguess what this one did, guess what that one didòéand you listen and thinkéñItôs 

scaryéwhat if you find yourself in that situationòéô 

 

In this account whilst there is some transparency in the fitness to practice hearing in that they 

are open to the public, reports of events at these hearings reinforces fear and apprehension. 

Here, midwives fearful of losing their hard won registration and the threat to job security that 

this would entail, resort to providing care which is guarded and restrained, but not necessarily 

in the best interest of the pregnant woman. As such it transpires that far from promoting safe 

care these systems of accountability, possibly weaken and undermine the provision of quality 

care. 

The theme of accountability was developed further in the context of referrals to and 

management of alleged poor practice by the NMC. Several participants connected these issues 

to broader unease about lack of government funding of the NHS, which it was thought had the 

potential to produce unsafe practice. Laura (Ind. >20yrs.) makes this comment which 

summarises the concern that many midwives have: 

 óThe fitness to practice panels can lead to miscarriages of justice I would say, any 

systems failure within the maternity services should be a clear referral to the CQC [Care 

Quality Commission] to investigate. Itôs quite obvious to me, Iôm about to tell the 

CHRE[now the PSA] because we [the Independent Midwives Association] feed back 

to their annual reviewéand it dawned on me when I was thinking about what the NMC 
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core function was, and I donôt believe the NMC have been clear about it. It should be 

about getting rid of the Beverley Allittôs of this world, not getting rid of the Mary, Jo 

and Jane who are struggling to do their best and are caring midwives who may have 

made an incorrect clinical decision on occasion, we all do, we always will, we do our 

best not too, but we will. Itôs not about persecuting those midwives until theyôre driven 

to the point of suicide to make them pay for it. Itôs about supporting them, and unless 

they do then theyôre not going to have the midwifery profession left, end of story and 

then women will really be unsafe, and will all have caesarean sections, and end up 

having complications with the next pregnancy and more mothers will die.ô 

 

Within this narrative the importance of effective management and funding of the NHS is seen 

as a pivotal factor to the provision of care. Here, Laura, as did other participants, suggests that 

financial constraints within the NHS, result in practitioners attempting to provide care in 

difficult fiscal circumstances that may lead to NMC referrals when outcomes are poor. In these 

circumstances the regulator was perceived to be penalising individual practitioners for failures 

within the wider system. This, in conjunction with ineffectual management structures within 

the NMC,59 meant that registrants felt further alienated from the regulator and were all the more 

unsure about its core function and role.  

A further concern raised by participants about the management of alleged poor practice and 

fitness to practice hearings was the recent proposals to change the structure of statutory 

supervision.60 These recommendations were viewed as problematic by participants, who saw a 

local approach to the management of adverse events and incidents involving alleged poor 

practice through the Local Supervising Authority as more beneficial in terms of resolving 

fitness to practice cases than a remote regulator. This was considered to be particularly 

important given the current problems that the NMC had in addressing fitness to practice cases.  

Midwives in this study were of the opinion that current proposals,61 could further aggravate an 

already difficult situation with regards to fitness to practice, which may affect the care offered 

                                                           
59 CHRE n19 above. 
60 Baird et al. n56 above: the proposals will be discussed further in chapter seven. 
61 ibid. 
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to pregnant women. Their views on statutory supervision will be more fully considered in the 

next chapter.
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6. Current Perceptions of the Statutory Supervision of Midwifery 

 

6.1 Introduction 

Statutory supervision of midwives has frequently generated polarised opinions within the 

midwifery profession, whereby some midwives are enthusiastic proponents, whilst others have 

viewed it as a pursuit to control midwives.1 Within the interviews, some participants were 

positive towards statutory supervision: 

óItôs about promoting optimal practice.ô (Lilly NHS, 0-5 yrs.).  

óSupervisors are there to support and help and guide and protect.ô(Megan NHS, 11-20 

yrs.). 

However, others were less confident about the purpose of supervision suggesting:  

óItôs very destructiveéI donôt think itôs functional.ô (Laura Ind.>20yrs.). 

óItôs a bit of a policing activity.ô (Lucy NHS, 11-20yrs.). 

Here, the nature and purpose of statutory supervision and the relationship that exists with those 

it is attempting to regulate are highlighted in these accounts. These concerns emerged as being 

important for some midwives in this study and will be discussed in this chapter. 

The statutory supervision of midwives has been an integral and unique part of midwifery 

regulation since the first Midwives Act was enacted in 1902.2 In chapters two and three, 

supervision was seen to be an influential part of the way in which the midwifery profession is 

governed in the United Kingdom. It has been seen by successive governments as a key 

component of the regulatory framework designed to ensure the protection of the public in terms 

                                                           
1 IŜƴǎƘŀǿ !ΦΣ /ƭŀǊƪŜ 5ΦΣ [ƻƴƎ !ΦCΦΣ aƛŘǿƛǾŜǎ ŀƴŘ ǎǳǇŜǊǾƛǎƻǊǎ ƻŦ ƳƛŘǿƛǾŜǎΩ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ ǎǘŀǘǳǘƻǊȅ 
supervision of midwifery within the United Kingdom: A systematic review Midwifery 29 (2013):75-85. See further 
chapter two. 
2 Midwives Act 1902 c17 (England and Wales). 
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of safe and effective care provision whilst supporting the woman centred agenda.3 Lately 

however, questions have been raised about the effectiveness of statutory supervision and 

whether it is fit for purpose within current maternity service provision.4 These concerns and 

the proposals to address these problems were explored at the end of chapter five. In this 

discussion, it emerged that participants were uneasy about the prospect of Local Supervising 

Authorities (LSAôs) and supervisors of midwives losing the ability to implement local 

procedures following allegations of poor practice, with the Nursing and Midwifery Council 

(NMC) taking back overall control of its core regulatory function of fitness to practice, given 

the poor performance of the regulator in the recent past. 

In chapter six, statutory supervision will be examined in more detail with the aim of 

determining whether, from the participantsô perspective and experience, supervision enables 

the midwifery profession to provide safe effective care to pregnant women. It will be seen that 

there was broad support for statutory supervision of midwives from the participants both in the 

survey and in the semi-structured interviews. However, when the midwivesô views were 

considered in more depth, it emerged that the interviewees were apprehensive about aspects of 

statutory supervision and its impact on midwifery practice. These concerns centred on the 

following themes: the provision of safe care in practice (6.2); practitioner accountability (6.3); 

woman centred care and the public choice agenda (6.4).  These three themes will be analysed 

in detail in this chapter.5  

 

                                                           
3 Cumberledge J., Report of the Expert Maternity Group: Changing Childbirth (HMSO; London, 1993); Kirkham 
M., The Maternity Services Context in Authors Ed. The Midwife- Mother Relationship 2nd ed. (Palgrave 
Macmillan; Basingstoke, 2010): 1-16; see further chapter three. 
4Parliamentary and Health Service Ombudsman (PHSO) Midwifery supervision and regulation: recommendations 
for change (The Stationary Office; London, December 2013). 
5 In this chapter a distinction will be made between those participants who are supervisors of midwives (SoM) 

and those who are not, therefore SoM will be included after the individual participant information to indicate 
those who have this additional midwifery qualification. 
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6.2 Supporting Safe Care in Practice? 

In the survey, when participants were asked about their understanding of the purpose of 

statutory supervision of midwifery 91 per cent of respondents (n122) agreed that the rationale 

for statutory supervision was to protect the public and ensure high standards of midwifery 

practice. This response may be the outcome of the drive towards providing more information 

to midwives about the aim of supervision which had been identified as necessary in earlier 

research,6 and that has resulted in the publication of literature and information on the topic.7  

Around six per cent (n8) of respondents in the survey were of the opinion that statutory 

supervision was a mechanism for the policing of midwifery, echoing a view found in previous 

research.8 In an interview the nature of supervision for some midwives was articulated by Mary 

(NHS 6-10 yrs. supervisor of midwives (SoM)) who remarked: 

ñMaybe midwives feel that theyôre being bullied or that theyôre being picked on. I can 

only talk about having been at a meeting and overhearing about a midwife who had 

been on supervised practice and then another issue cropped up, something completely 

different about her attitude. The midwife made a complaint saying that she felt that the 

supervisors were bullying her and that they werenôt viewing the issue independent of 

what had happened previously. And maybe thatôs part of the óold girls clubô of 

supervisionémidwives will say ñwhat have you heard at the old girls club? Now whatôs 

going on, who are they talking about this time, go on give us the gossip, you must hear 

some juicy stuffòéthere is an aspect that midwives still view it as ñthe chosen onesò 

group.ô 

 

Apprehension about the purpose of statutory supervision of midwives and its ability to ensure 

safe practice was clustered around several core concerns: the (non)-expert supervisor (6.2.1); 

the impact of the supervisory relationship on the provision of care (6.2.2) and whether the 

annual supervisory review ensures safe and competent practitioners (6.2.3). Each of these 

                                                           
6 Stapleton H., Kirkham M., Supervision of Midwives: England 1996-97 in Kirkham M eds. Developments in the 
Supervision of Midwives (Books for Midwives; Edinburgh, 2002):61-92. 
7 Local Supervising Authority Officers (LSA) National (UK) Forum Modern Supervision in Action: a practical guide 
for midwives (Nursing and Midwifery Council (NMC); London, January 2008). 
8 Stapleton and Kirkham n6 above. 
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factors was felt to have an impact on whether statutory supervision ensures the provision of 

safe effective care provision and each is considered in turn below. 

6.2.1 The (Non)-Expert Supervisor 

The Nursing and Midwifery Order 2001 sets out the requirements for the statutory supervision 

of midwives, this includes: the requirement that every midwife should be allocated a supervisor 

of midwives, how these supervisors of midwives are to be appointed and what their role and 

responsibilities will be.9 Here, supervision may be perceived as the ability to monitor anotherôs 

work with discernment such that the supervisee may be able to utilise the knowledge and 

expertise supplied by the supervisor.10 Other aspects of the supervisory role consists of the 

facilitation of safe practice,11 or the provision of professional support.12 As such, the NMC also 

require that the midwife has twenty four hour access to a supervisor of midwives, who she can 

contact for advice and guidance should the need arise.13   

When this system of support is functioning effectively as a result of the supervisor of midwives 

who has comprehensive understanding and proficiency in particular birth scenarios, 

participants reported that supervision gave them confidence in these potentially challenging 

situations. One midwife, Jean (NHS, 0-5 yrs.) described this incident: 

                                                           
9Nursing and Midwifery Order no.253 Article 43(1) states: each LSA shall (a) exercise general supervision in 

accordance with the rules made under article 42 over all midwives practising in its area and (c) have power in 

accordance with the rules made under article 42 to suspend a midwife from practice; (2) The Council may 
prescribe the qualifications of persons who may be appointed by the LSA to exercise supervision over midwives 
in its area, and no one shall be so appointed who is not so qualified. (3) The Council shall by rules from time to 
time establish standards for the exercise by LSAs of their functions and may give guidance to LSAs on these 
matters. 
10 Iƻƭƭƻǿŀȅ 9ΦΣ ¢ƘŜ 9ǎǎŜƴŎŜ ƻŦ {ǳǇŜǊǾƛǎƛƻƴ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Clinical Supervision: A systems approach (Sage; London, 
1995): 1-9. 
11 North West Local Supervising Authority Supervisors of Midwives Resource Pack (University of Manchester; 
Manchester, 2010). 
12 Kirkham M., The History of Supervision in The Association of Radical Midwives ed. Super- Vision: Consensus 
Conference Proceedings (Books for Midwives Press; Cheshire, 1995):1-9 
13 Nursing and Midwifery Council (NMC) Midwives Rules and Standards: Part 4 Supervision and reporting (NMC; 
London, 2012a) Rule 9 (d) states: all practising midwives within [the LSA] area have 24 hour access to a supervisor 
ƻŦ ƳƛŘǿƛǾŜǎ ǿƘŜǘƘŜǊ ǘƘŀǘ ƛǎ ǘƘŜ ƳƛŘǿƛŦŜΩǎ ƴŀƳŜŘ ǎǳǇŜǊǾƛǎƻǊ ƻǊ ŀƴƻǘƘŜǊ ǎǳǇŜǊǾƛǎƻǊ ƻŦ ƳƛŘǿƛǾŜǎΦ 
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óI got my supervisor involved, because sheôs the VBAC [vaginal birth after caesarean]14 

person, to put a plan together.  She was there for a totally positive reason.  And when 

we did that delivery....Iôve never done a VBAC at home.  Not many midwives have 

done VBACs at home.  And I wanted a supervisor there for me.  Even though the second 

midwife that was coming had been a midwife for 10 years, sheôd never done a VBAC 

at homeéso we got the supervisor who was our matron at the hospital at the time and 

she came out, she didnôt need to do anythingéeverything was straightforward.  But we 

had her literally there as a presence, we felt it was important that the women had a home 

birth and I had the confidence of somebody that had done a VBAC and had been a 

midwife for 30 years.ô 

 

Here, the accessibility of expertise from the supervisor of midwives supports both the midwife 

and woman during potentially difficult times in practice.  

However, whilst the 2001 Order provides the supervisor of midwives with significant powers, 

many participants raised concerns about her/his effectiveness where she/he does not have 

sufficient relevant expertise, experience or skill. The disparity in the competence of the 

supervisor of midwives was recognised by several of the participants as being influential in 

terms of safety: 

óThere are some supervisors of midwives who are exemplary and others who are not.ô 

(Amy NHS, >20 yrs. SoM). 

 

óIt depends on the individual supervisor, theyôre all trained the same but itôs how they 

use those skills and that knowledge.ô(Megan NHS, 11-20yrs.). 

 

Whilst the NMC has identified competencies to ensure that the supervisor of midwives has 

skills which are of an acceptable standard,15 the experience of a number of the participants 

would suggest that such skills are not always present. As a consequence of the changing nature 

                                                           
14 Al-Zirqi I., Stray-Pedersen B., Forsén L., Vangen S., Uterine rupture after previous caesarean section. British 

Journal of Obstetrics and Gynaecology (BJOG) 117(7) (2010):809-820: A vaginal birth after caesarean section 
(VBAC) is considered to be problematic as a consequence of the potential for rupture of the uterine scar during 
labour. The incidence of uterine scar rupture during labour following a previous caesarean section is thought to 
be 8 times higher after trial of labour than at repeated elective caesarean section. 
15 Nursing and Midwifery Council (NMC) Standards for the preparation and practice of supervisors of midwives 
(NMC; London, October 2006b). 
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of midwifery practice, midwives have by necessity needed to develop competence and 

expertise in areas previously unfamiliar to them.16 In these situations, the current 24 hour access 

to support provision,17 was undermined for a number of participants due to the lack of clinical 

expertise and assistance that the supervisor of midwives was able to provide:  

óSupervisors are meant to be an expert in everything, well theyôre notéas midwives 

weôre made to feel we have to be able to do everythingéif you had supervisors who 

had some degree of expertise you would know how to use them. Theyôre meant to be 

these expert midwives; well I would suggest that some of them arenôt expert in certain 

areas at all.ô(Amanda (NHS, 11-20yrs.). 

 

óthereôs no point having a fantastic labour ward midwife supervising a community 

homebirth midwife, thatôs just not helpful because, the things I use my supervisor for 

is her knowledge and to be able to talk things through with her so thereôs no point if 

sheôs not got an area of expertise thatôs shared.ô (June Ind. >20yrs.). 

 

In Amanda and Juneôs quotations the current NMC generic recommendations are somewhat 

problematic.18 In situations where particular expert knowledge and assistance is required by 

the midwife, the supervisor of midwives might be unable to provide the level of expertise 

needed due to their own lack of skill and competence and this can create challenges to the 

provision of care.  

6.2.2. The Influence of Individual Supervisory Styles   

Every supervisor and supervisee has different expectations of the supervisory relationship.19 

This was evident in the discussions with the interviewees. Some participants reported positive 

relationships which were based on mutual respect:  

                                                           
16 Duerden J., Supervision at the beginning of a new century in Mander R., Flemming V., eds. Failure to Progress: 
the contraction of the midwifery profession (Routledge; London, 2002a):78-98.  
17 NMC n13 above. 
18 NMC n13 above: Rule 8 states: (a) A supervisor of midwives must be a practising midwife and (b) meet the 
requisite standards of experience and education for the role of supervisor of midwives set by the Council from 
time to time. Rule 9(d) states: all practising midwives within (the LSA) area have 24 hour access to a supervisor 
ƻŦ ƳƛŘǿƛǾŜǎ ǿƘŜǘƘŜǊ ǘƘŀǘ ƛǎ ǘƘŜ ƳƛŘǿƛŦŜΩǎ ƴŀƳŜŘ ǎǳǇŜǊǾƛǎƻǊ ƻǊ ŀƴƻǘƘŜǊ ǎǳǇŜǊǾƛǎƻǊ ƻŦ midwives. 
19 Holloway n10 above: 41-55 
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óMy supervisor of midwives is proactive and supportiveéshe doesnôt interfere with my 

practice, we have a relationship of trust that she knows that if Iôve got a problem I will 

contact her.ô(Laura, Ind. >20 yrs.). 

 

 óSheôs been very supportiveésheôs very good at giving me adviceéshe wants me to 

improve my practice.ô(Lilly, NHS, 0-5 yrs.). 

 

Within this complex relationship, the ability to have confidence in each otherôs ability was 

recognised as an important part of a functioning reciprocal relationship, mirroring the findings 

of earlier research.20 Further requisite characteristics of an effective supervisory relationship 

were outlined by participants including the need for the supervisor of midwives to be: óvisible 

and approachable.ô(Mary, NHS 6-10 yrs. SoM); óless coercive and a good listener.ô (Paula, Ind. 

11-20 yrs.) and, óinterested in the people they are supervising, being helpful and accessible.ô 

(Louise, NHS >20 yrs.).  

Nevertheless, for some midwives their experience of the supervisory relationship was less than 

positive:  

óyou hear dreadful stories about midwives being bullied by their supervisor when there 

is power on one side and not the otheréI think the potential for a power imbalance is 

huge.ô(June, Ind. >20 yrs.). 

 

 óI think the supervisor is seen in quite a negative wayéitôs seen by some as a parent-

child relationship.ô(Lilly, NHS 0-5 yrs.). 

 

óThere are some supervisors whoôve been around a long time who might be scared to 

jeopardise the relationship between the supervisor and supervisee and who donôt 

address potential issues when there are mumblings about a midwifeôs practice and about 

their attitudeéitôs not until an incident happens that real definitive action is taken.ô 

(Mary NHS 6-10 yrs. SoM). 

 

                                                           
20 Hunter B., Berg M., Lundgren I., Olafsdottir A., Kirkham M., Relationships: the hidden threads in the tapestry 
of maternity care Midwifery 24(2008):132-137 
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In Juneôs account the difficulties that can develop as a result of the hierarchical nature of the 

supervisory relationship are acknowledged, whilst both Mary and Lilly draw attention to the 

problems that occur when the relationship is perceived to be dysfunctional or where the stated 

purpose is either misunderstood or forgotten. Far from supporting safe practice, these issues 

appear to undermine it for these midwives.  

Several participants developed this notion of the defective relationship further:  

óWhen it is dependent on who the supervisor of midwives is it is then sometimes you 

thinkéñshe doesnôt like me so I wonôt speak to her.ô(Susan, NHS 6-10 yrs.). 

 

óSome midwives donôt like their supervisor of midwives. I would find it hard taking 

criticism from somebody I didnôt like or didnôt respectéa lot of midwives think the 

supervisor of midwives is there to pick holes and then the midwife thinks ñwhy do I 

need to go and see her?òô(Lilly, NHS, 0-5 yrs.). 

 

In these representative examples, the ability to access advice and guidance,21 is lost when there 

is tension in the supervisory relationship, which may subsequently effect the care offered to 

women. As a result the potential benefits of the statutory supervisory system is invalidated by 

the inability of midwives or their supervisors to acknowledge and resolve these obstacles.   

Some midwives indicated that problems arose in the supervisory relationship as a consequence 

of how supervisor of midwives were originally selected:22  

                                                           
21 NMC n13 above 
22 NMC n13 above: Rule 8 Supervisors of Midwives: Rule 8(1) states that in order to ensure that supervisors of 
midwives meet the above requirements the LSA will publish their policy for the appointment of any new 
supervisor of midwives within their area and maintain a current list of supervisors of midwives. Rule 8 (2.1): 
eligibility for appointment as a supervisor of midwives states: that to be appointed as a supervisor of midwives 
in accordance with article 43(2) of the Nursing and Midwifery Order 2001, a person shall be a practising midwife 
and havŜ ǘƘǊŜŜ ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ ŀǎ ŀ ǇǊŀŎǘƛǎƛƴƎ ƳƛŘǿƛŦŜ ƻŦ ǿƘƛŎƘ ŀǘ ƭŜŀǎǘ ƻƴŜ ǎƘŀƭƭ ƘŀǾŜ ōŜŜƴ ƛƴ ǘƘŜ ǘǿƻ ȅŜŀǊ 
period immediately preceding the first date of appointment. Rule 8 (4) for a subsequent appointment as a 
supervisor of midwives states: a person shall be a practising midwife and have practised as a supervisor of 
midwives within the three year period immediately preceding the subsequent appointment date. Rule 8(1) 
states: that in order to ensure that supervisors of midwives meet the above requirements the LSA will publish 
their policy for the appointment of any new supervisor of midwives within their area and maintain a current list 
of supervisors of midwives. 
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óThe process of selecting supervisors seems to be very much everyone votes for them,23 

but whatôs that based on? They like theméWell you can like someone, theyôre really 

lovely but theyôre not very good and Iôm not sure theyôre the best midwife.ô(Amanda, 

NHS, 11-20 yrs.). 

 

óMaybe it comes back to the selection of supervisorséthey are nominated 

nowadaysébut theyôre always the leaders, the person that puts their head above the 

parapetéwell wrong reason.ô(Lucy, NHS, 11-20 yrs.). 

 

Later in her interview Lucy expanded this further: 

ósupervisors of midwives are nearly always the people that are in managementéthereôs 

definitely a tension, you cannot do one and then the otheréif your managing that 

person you canôt supervise theméitôs too conflictingéyour supposed to support a 

midwife as a supervisor of midwives, but as a manager  your approach is ñyou havenôt 

toed the lineò.ô 

 

Other participants identified similar issues when midwives held the dual role of manager and 

supervisor of midwives: 

 óThe problem I have is that my line manager is my supervisoréIf your supervisor of 

midwives is different to your line manageréshe wouldnôt have the agenda of finance 

or anything else.ô(Jean, NHS, 0-5 yrs.). 

 

óItôs quite difficult to go to a supervisor of midwives because theyôre often managers, 

and Iôm not sure theyôre very good at splitting their role.ô(Ruth, NHS, 6-10 yrs.). 

                                                           
23Smith S., Local Supervising Authority (LSA) Midwifery Officers National (UK) Forum Policies for the statutory 
supervision of midwifery: nomination, selection and appointment of supervisors of midwives (LSAMO Forum UK; 
London, March 2013a): this document states that notices inviting nominations for the role of supervisor of 
midwives should be displayed within the LSA area. Applicants may apply for the role and undertake the 
supervisors of midwives education programme through the following route: peer nomination, self-nomination 
or nomination by others such as supervisors, midwifery educationalists or midwifery managers. Nominations 
must be from more than one peer or colleague and the candidate will need to provide a supporting statement 
of evidence to demonstrate their suitability for the role. Potential candidates must also have endorsement from 
the local supervisory team. Following expressions of interest or nomination a closed ballot may be held amongst 
local midwives to ensure that the midwife is familiar with local practice and is known to local midwives. Midwives 
who have been successfully nominated will be invited to an LSA selection panel interview which will be chaired 
by the LSAMO and which might also include; a supervisor of midwives in practice, a preparation of supervisors 
of midwives (POSOM) course leader and a service user representative. The interview process should ensure that 
all candidates have an equitable opportunity.  Successful candidates will attend an NMC approved POSOM 
course in accordance with Rule 8 of the LSA standards (NMC 2012). Successful completion of the programme 
does not automatically ensure appointment as a supervisor of midwives. New supervisors of midwives will 
receive support from the local supervisory team and a period of established preceptorship which should be for 
a minimum of three months in accordance with Rule 8 of the LSA standard (NMC, 2012). 
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The traditional perception of supervision may be that of professional supporter.24 However, as 

was discussed in chapters two and three, as a result of increased managerial responsibilities 

over the last four decades, problems may arise which have the potential to effect the quality of 

care provided. As such the added role of manager may create difficulties for both midwife and 

supervisor of midwives,25 which are not easily addressed.  

Several participants explored ways to improve how the supervisor/ supervisee relationship is 

constructed: 

 óIt should be a completely flat structure, based on respect and peer support.ô(June, Ind. 

>20 yrs.). 

 

óMy current supervisor of midwives knows me, she has worked with me in the last year, 

whereas my last supervisor of midwives was never seen in practice...I hadnôt worked 

with my last supervisor of midwives, I felt that she didnôt really know me.ô(Lynn, NHS, 

6-10 yrs.). 

 

These comments demonstrate that partnership working and assistance are fundamental to a 

supervisory association which is facilitative and effective.26  

For other participants the key to an effective supervisory relationship was how the midwife and 

the supervisor of midwives were brought together:  

óMidwives choose their own supervisor of midwives,27 and I think ñwell thatôs an 

interesting choiceòédo you chose a supervisor of midwives that will challenge you 

and some midwives do, whereas with some midwives you think ñyouôve chosen her for 

an easy life.òô (Mary, NHS, 6-10 yrs. SoM). 

 

                                                           
24 Holloway n10 above: 11-40: Holloway suggests that there are five functions of supervision which include 
support and sharing, advising, modelling, consulting, monitoring and evaluation. 
25 Kirkham n12 above. 
26 Butterworth T., Faugier J., Clinical Supervision (Chapman Hall; London, 1992) at 12: these authors note that 
supervision should foster discussion amongst professional practitioners in order to develop skills and 
competence. 
27 NMC n13 above: Rule 12 (1) guidance (6) states: a midwife should be able to choose their supervisor of 
midwives if they know them or one will be allocated to them by the LSA if they do not know one. If the 
relationship is not beneficial to both parties either midwife or supervisor can request a change. 
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óI suppose with your supervisor of midwives you donôt want it to be someone that no 

one else wants to have to deal with.ô(Amanda, NHS, 11-20yrs.). 

 

óChoosing your supervisor is importantéyou can chose someone that shares your 

philosophy in practice, someone you like and respect and get on with and Iôm not quite 

sure thatôs easy to do.ô(June, Ind. >20 yrs.). 

 

Within these narratives the act of choosing the supervisor of midwives enables the midwife to 

be more accepting of someone who she has been involved with selecting, which as a result is 

seen to have a positive influence on the working dynamics of the relationship.28 Therefore, 

whether or not statutory supervision is perceived as a mechanism for the provision of safe 

effective care would appear in part to be dependent on the relationship that exists between the 

supervisor and the supervisee. When the relationship is functioning well, partnership working 

has the potential to ensure that the delivery of care is as effective as possible. However, when 

there are difficulties in the relationship, then the ability to assist with the provision of optimal 

care may be compromised.  

6.2.3 The Annual Supervisory Review: Is it fit for purpose? 

The annual supervisory review is a periodic evaluation of practice which is an additional 

element of the regulatory framework for midwives. It is seen by the regulator as an important 

element of the statutory supervision of midwifery which aims to facilitate quality care through 

the provision of competent practitioners.29 Several midwives commented on the usefulness of 

the annual review:  

                                                           
28 Morton T., Alexander C., Altman I., Communication and relationship definition in Miller G., ed. Explorations in 
interpersonal communication (Sage; London, 1976): 105-125; Kurutac J., Supervision and non-NHS midwives: 
understanding a range of practices British Journal of Midwifery 19(7) (July 2011):459-462. 
29 NMC n13 above: Rule 12 2(b): stipulates that the practising midwife must meet with the named supervisor of 
ƳƛŘǿƛǾŜǎ ŀǘ ƭŜŀǎǘ ƻƴŎŜ ŀ ȅŜŀǊ ǘƻ ǊŜǾƛŜǿ ǘƘŜ ƳƛŘǿƛŦŜΩǎ ǇǊŀŎǘƛŎŜ ŀƴŘ ƛƴ ŘƻƛƴƎ ǎƻ ƛŘŜƴǘƛŦy any training needs they 
may have. 
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óIt is quite helpful to have that nudge, knowing that someone will be looking with you 

at certain thingsélike note keepingéI found it really helpful.ô(June, Ind. >20 yrs.).  

 

óIt ensures that we are up to date on our trainingéany skills we feel weôre lacking, that 

has to be addressed.ô(Jean, NHS 0-5 yrs.). 

 

Nevertheless, other participants raised questions about the annual review process that were 

centred on the purpose of the meeting and whether or not it supported or undermined midwifery 

practice. Interestingly some of the participants who were also supervisors of midwives, 

mentioned the lack of consistency in the review process:  

óWhen I spoke to a student supervisor of midwives who I was mentoring and who had 

been to see other supervisory reviews she talked about them as being a nice chat and a 

sign off rather than my reviews which push the midwifeéthey canôt come in here and 

say ñIôve done another year thank you.òô (Samantha, NHS, >20 yrs. SoM). 

 

óThereôs a bit of poetic license with reviewséwe have a set format which involves 

looking at mandatory training, auditing noteséI like to personalise the review so I 

donôt always audit their noteséI like to see whatôs achievable for the midwife in the 

reviewéso it depends on the supervisor of midwives I would say.ô(Tanya, NHS, 11-

20 yrs. SoM). 

 

Problems with the annual supervisory review were also remarked upon by participants who 

were not supervisors of midwives:  

óThe yearly supervision meeting can be more of a chit chatéfrom speaking to different 

colleagues I would say it depends on who your supervisor is as to what the point and 

benefit of the meeting is.ô(Susan, NHS, 6-10 yrs.). 

 

óThe supervisor of midwives gathers information and ticks a boxébut whether the 

midwife really did keep her practice up to date is a different thing.ô(Nina, NHS, 11-20 

yrs.). 

 

 

Here, the quality of the annual review and whether or not it scrutinises the practice of the 

individual midwife and ensures safe practice is conditional on the interpretation of the 
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midwifeôs own named supervisor of midwives. This is despite the existence of prescribed LSA 

policy guidance and formats that aim to ensure broad consistency within the different LSAôs 

across the UK.30 Once again, the statutory supervisory structure for midwives, does not appear 

to be as reliable and robust in facilitating safe competent practitioners as it could be, as 

inevitably, any system is only as good as the individuals who are engaged to manage it.  

When discussing the annual review, a number of participants had difficulty differentiating 

between the annual supervisory review and the appraisal process undertaken as part of the 

employment contract and felt that there was duplication in the two procedures:  

óItôs difficult to distinguish between the appraisal process and the supervision 

processéthe paperwork tends to be very similar, I think youôre ticking two boxes for 

the same things.ô(Ruth, NHS, 6-10 yrs.). 

 

óThe annual supervisory meeting is a bit of a check listéwhen nurses go through their 

level of competence they do that with their manager. So one could argue that youôre 

doing similar things but under different guises.ô(Amanda, NHS, 11-20 yrs.). 

 

The validity of the supervisory review is therefore questionable as a consequence of the 

duplication. For other participants the annual review was perceived to be more supportive of 

the service than the midwife:   

óIn doing appraisals and annual supervisory interviews the supervisor of midwives is 

doing the service a favour.ô(Louise, NHS, >20yrs.). 

 

 óMidwives worry about the annual review because theyôre not confident in their 

practiceéand if the wrong people are supervising and managing them and using their 

authority as a disciplinary measure rather than a supportive measureéwell thatôs not 

how supervision should be, the SoM should be there to help you to improve your 

practice, to identify what you can do to improve your practice and to support you 

through what youôve done in the past.ô(Megan, NHS, 11-20 yrs.). 

                                                           
30 Wallace V., Annual review of practice by a supervisor of midwives Policies for the Statutory Supervision of 
Midwives (Local Supervising Authority Midwifery Officers Forum UK; London, March 2013) 
http://www.lsamoforumuk.scot.nhs.uk/media/16944/annual_review_of_practice_by_a_supervisor_of_midwi
ves_policy.docx.pdf (accessed 26/08/ 2014). 

http://www.lsamoforumuk.scot.nhs.uk/media/16944/annual_review_of_practice_by_a_supervisor_of_midwives_policy.docx.pdf
http://www.lsamoforumuk.scot.nhs.uk/media/16944/annual_review_of_practice_by_a_supervisor_of_midwives_policy.docx.pdf
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Here the annual review is perceived to be another aspect of the managerial framework which, 

as discussed in chapter two, is sometimes seen as a mechanism for the closer governance of 

midwivesô practice.31 Such a structure has the potential to be seen as punitive rather than 

facilitative. Where such a perception is dominant, it is unlikely that the annual review will 

enhance opportunities for the development of practice and competence, and thus will not 

support the provision of safe care.  

6.2.4 Mechanisms for Addressing Concerns in Practice 

As part of the regulatory framework for midwives, stipulations are made for the investigation 

of poor practice and procedures designed to resolve identified practice issues following the 

completion of the investigation.32 These procedures include allocating a supervisor of 

midwives to lead the investigation and the subsequent development programme should it be 

required. This supervisor of midwives acts as the co-ordinator for the individualised practice 

plan with a team of professionals that includes: a supporting supervisor of midwives (who 

commonly is the midwifeôs own supervisor of midwives) and an academic assessor who will 

help the midwife address the practice issues identified in the investigation.33 These are based 

on NMC requirements for competence.34 During this period the midwifeôs development will 

be assessed, however the supporting supervisor will not take part in this assessment.35 This 

programme also consists of protected clinical learning time and/or study time which should be 

                                                           
31 In chapter two it was seen that the dominant neoliberal policy in the 1980s resulted in an increase in 
management structures within the NHS. This enabled stricter control of the practice of health care professionals.  
32 Local Supervising Authority Midwifery Officer Forum (LSAMO) Guidance for: Programme Lead Supervisors and 
Supporting Supervisors of Midwives leading a LSA Practice Programme (LSAMO Forum; London, 2011) v3 (1): in 
certain situations it may not be appropriate or practical that the role of supporting SoM is the midwives own 
SoM and here an alternative SoM may perform this role. http://www.lsamoforumuk.scot.nhs.uk/policies-
guidelines.aspx (accessed 19/09/2014). 
33 ibid. 
34 ibid. 
35 ibid. 

http://www.lsamoforumuk.scot.nhs.uk/policies-guidelines.aspx
http://www.lsamoforumuk.scot.nhs.uk/policies-guidelines.aspx
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supported by the NHS Trust where the midwife is working.36 Whilst this has now changed,37 

at the time the data for this study was being collected, the processes that attempt to address 

concerns in individual midwivesô practice were known as developmental,38 and supervised 

practice.39  

When questioned about their experience of developmental and supervised practice in the 

survey five per cent (n7) of participants confirmed that they had completed a period of 

developmental practice whilst four per cent (n5) stated that they had undertaken supervised 

practice since becoming a qualified practitioner. These participants were then asked whether 

they found the process to be beneficial: 57 per cent (n4) were positive about developmental 

practice and 60 per cent (n3) were positive about supervised practice, with 40 per cent (n2) 

not. 

Although these figures are small, it is noteworthy that participants also expressed reservations 

in the interviews:   

óIt depends on what the issue is as to whether the process is effective.ô(Kate, NHS, >20 

yrs. SoM).  

                                                           
36 ibid. 
37 Local Supervising Authority Midwifery Officer Forum (LSAMO) Information for Midwives who are involved in a 
Supervisory Investigation (Local Supervising Authority Midwifery Officer (LSAMO) Forum UK; London, November 
2013): developmental and supervised practice processes have now been replaced by either a local action plan 
or a LSA Practice programme. 
38 North West Local Supervising Authority n11 above at 31: this document identifies that a midwife might need 
to be placed on a programme of developmental practice as a result of reflection by the midwife or as a result of 
a concern raised by a colleague, supervisor or the pregnant woman. The purpose of developmental practice is 
to enable the midwife to learn from the experience and so ensure that safety of the public remains the primary 
focus.  
39 NMC n13 above; Nursing and Midwifery Council (NMC) Preparation of Supervisors of Midwives: revised edition 
(NMC; London, 2002); Cro S., Bronsky Y., Policies for the statutory supervision of midwives LSA Review and 
Investigation Processes (Local Supervising Authority Midwifery Officer (LSAMO) Forum UK; London, November 
2013): a midwife may be placed on a programme of supervised practice as a result of an investigation following 
an allegation of misconduct. The investigation should be carried out using a Root Cause Analysis tool which was 
developed by the National Patient Safety Agency. This tool is intended to identify areas of concern and to 
implement a plan of action which should help to prevent the reoccurrence of the problem. In cases of alleged 
misconduct the supervisor of midwives is required to conduct an investigation and should inform the Local 
Supervising Authority who will then determine what action should be taken. If it is determined that there has 
been an impairment of practice in accordance with the NMC standards for midwives, the midwife may be 
required to undertake a programme of remediation locally.  
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óIt is difficult to know how robust the supervised practice process is.ô(Amanda, NHS, 

11-20 yrs.). 

 

These excerpts are characteristic of a number of dialogues where concerns were raised about 

the procedures for addressing poor practice in particular, and whether these processes were 

performed in an efficient and robust manner.  

For other midwives the process of decision making was unclear in relation to the identification 

and resolution of errors made in practice:  

óI think sometimes itôs the judgement call of the supervisor of midwives whose making 

that decisionétwo supervisor of midwives can think differently about one incidentéI 

have seen some inconsistent decisionséwhere itôs done more damage to the midwife.ô 

(Jean, NHS, 0-5 yrs.). 

 

óIt only focuses on one aspect, and other things are forgotten.ô(Mary, NHS, 6-10 yrs. 

SoM). 

 

In these examples the process of establishing and determining how to manage alleged practice 

errors seems to be applied differently by individual supervisor of midwives, which may be as 

a result of the discretion that is permitted within the framework approved by the NMC.40  

Additionally, when the midwife has a limited understanding of the legal nature of the 

practitionersô obligations to the regulator in the context of practice standards, difficulties can 

occur which appear to be compounded by statutory supervision. This is emphasized by Laura 

(Ind. >20 yrs.) who commented:  

óMidwives are naµve about the process until they have to do itéIôm sure it could be 

used in a more constructive wayéit is so punitive, I listen to the radio and hear of 

people who have done terrible things and theyôre given 120 hours community 

serviceéand there are fantastic midwives giving the very best care and theyôre sent to 

                                                           
40 NMC n15 above: section 2 Domain 1: Professional Values 4 states that the supervisor of midwives must 
demonstrate the ability to support midwives to maintain their fitness to practise and provide safe and evidence-
based care; NMC n13 above: Rule 10. 
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do 300 hours of punitive things that has nothing to do with the event that originally 

raised the concern.ô 

 

For Laura there are essential weaknesses in the regulatory framework that for her lacks 

transparency and, which focuses on punishment rather than support, which consequently does 

not facilitate the provision of safe and effective care and may possibly undermine it. A number 

of the participants who had had experience of a supervisory investigation and had been placed 

on a programme of support in practice commented on their own lack of clarity regarding the 

investigation and the decisions made as a result of that inquiry:  

óThe investigation didnôt find that Iôd done anything wrongéI would understand if I 

hadébut it was traumaticéthe decision was still óokay developmental practiceôéit 

wasnôt fit for purpose the developmental stuff, it was just a tick box exerciseéeven my 

own supervisor of midwives said so.ô(Paula, Ind. 11-20 yrs.). 

 

óI was a bit shocked because it wasnôt anything Iôd done as suchéthe incident that was 

investigated hadnôt happened to me before so it wasnôt something I could improve 

onénobody told me how they made the decisioné I wasnôt expecting supervised 

practice.ô(Cathy, NHS 0-5 yrs.). 

 

These observations are remarkable, as they appear to be contrary to Local Supervisory 

Authority (LSA) guidance.41  This guidance stipulates the importance of transparency and 

collaboration between the supervisor of midwives and the midwife during an inquiry into a 

midwives fitness to practice. Whilst these are just two cases, both Paula and Cathyôs comments 

would seem to suggest that cooperation and openness in the supervisory decision making 

process may, at least on some occasions, be limited.  

                                                           
41 Cro and Bronsky n39 above at 20: This document suggests that any LSA programme should address the 
concerns identified by the LSA investigation and should be relevant and address the matters giving rise to the 
finding of impairment of fitness to practice. 
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This situation was further compounded for other midwives as result of their own experience, 

or observations of colleagues who were required to complete either developmental or 

supervised practice programmes, following an investigation into their practice:  

óItôs as good as the individuals that are involved and it varies hugely and itôs not 

particularly consistentébecause everybody seems to have a slightly different way of 

how they do thingséIn my investigationéthe supervisor of midwives had to give me 

something to do so she said she wanted me to go to a VBAC study dayéeven my own 

supervisor of midwives was appalled.ô(June, Ind. >20yrs.). 

 

óAs a result of the supervisory investigation it was suggested that I spent a day with the 

midwife attached to CESDI,42 it was trying to dream up something that would tick a 

box.ô(Laura, Ind. >20 yrs.). 

 

Further, participants who had not experienced this process were also unsure about whether it 

empowered the midwife undertaking the programme to improve her practice:  

óIf they want you out and they donôt particularly like you, they will find a 

wayéeverybody slips up sometimesé you might have two midwives whoôve done 

exactly the same thingéone will go down the official route and the other one will get 

away scot freeéyou canôt do it to one and not the other because you like that person.ô 

(Lilly, NHS, 0-5 yrs.). 

 

óIt depends on the supervisor of midwives involvedéas a midwife you should accept 

the decision and learn from itébut some midwives canôt accept itésupervised practice 

is a serious thingéI know a midwife who has refused to do anything sheôs been advised 

to do whilst on supervised practice and has now been referred to the NMCéI donôt 

think some midwives realise the whole process of supervisionéitôs never happened to 

them so they just donôt understand.ô(Louise, NHS, >20 yrs.). 

 

óIf thereôs something wrong with a midwifeôs practice or somethingôs happened, you 

have to be very clear about what part of the NMC Code of Conduct has been 

brokenébut the problem is that the Code is very woolly in lots of areas, you can almost 

blend it to fitébut you have to be very clear about what it is you need to supervise the 

                                                           
42 The Confidential Enquiry into Stillbirths and Deaths in Infancy (CESDI). CESDI has now been joined with 
Confidential Enquiry into Maternal and Child Health (CEMACH) into one umbrella organisation known as 
MBRRACE-UK- Mothers and Babies: Reducing Risk through Audits and Confidential Enquiries in the UK. This 
organisation is responsible for providing information and data on Maternal and Perinatal mortality across the 
UK. 
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midwife foréthey have to have clarity because it is a very difficult thing to do 

supervision effectively.ô(Lucy, NHS, 11-20 yrs.). 

 

In contrast most participants who were supervisors of midwives were clear about the aims and 

objectives of developmental and supervised practice programmes:   

óI think it enables the midwife and I have heard some midwives whoôve been on 

supervised practice speak very highly of what they have learnt and how they were able 

to identify their short comings and issues in practice.ô (Mary, NHS, 6-10 yrs. SoM). 

 

óBefore I was a supervisor I thought it was punitiveéI saw a midwife being punished 

for making a mistake that I probably thought was human erroréhaving now known 

midwives that have been through the process and have valued the learning theyôve 

receivedéI see it as very supportive.ô(Tanya, NHS, 11-20 yrs. SoM). 

 

As such, there appears to be broad variations in the experiences and perceptions of the 

supervisor of midwives participants and the non-supervisor of midwives participants, in terms 

of how concerns were managed in practice.  For the non-supervisors of midwives, the 

framework for managing alleged poor practice appears to be ambiguous and highly dependent 

on the individual supervisor of midwives responsible for carrying out the procedures.   

In chapter five, it was seen that participants were doubtful that proposed changes in the 

relationship of statutory supervision to the NMC would enhance accountability and care 

provision. When these concerns are examined in conjunction with the ability of the LSA to 

suspend a midwife from practice and refer the practitioner to the NMC an interesting picture 

emerged. Whilst participants had reservations about local supervision procedures, they were 

nevertheless apprehensive about the proposed changes to the statutory framework,43 which 

                                                           
43PHSO n4 above; Nursing and Midwifery Council (NMC) Independent review of midwifery regulation: terms of 
reference (NMC; London, 2014): when this data was collected the NMC had commissioned the Kings Fund 
organisation to carry out a review of statutory supervision. This review examined whether or not the ability of 
the LSA to suspend a midwife from practice should be removed from the LSA and returned to the regulator as it 
is with other health care professionals including the nursing profession which it also regulates. The results of this 
review were discussed in chapter five. 
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were discussed in chapter 5. These changes signify the end of the LSAôs ability to suspend a 

midwife from practice, with this function being relocated to the NMC. In chapter five the 

planned shift of regulatory authority back to the NMC was not perceived to be beneficial, nor 

was it thought to improve accountability and the delivery of care by midwives in this study. 

Whilst I acknowledge that there may be other differing views to those offered in my study, it 

would appear that according to the participants, the flaws in both local supervision and national 

regulation in terms of fitness to practice procedures, cannot guarantee that midwives are 

competent and safe when caring for pregnant women. 

6.3 Supporting Midwifery Accountability? 

Within the regulatory structure, statutory supervision is perceived as the mechanism through 

which accountability is assured. This objective is said to be achieved through the provision of 

support and monitoring of an individual midwifeôs practice, with an emphasis on the 

development of skills and competence necessary to provide safe and effective care.44 The NMC 

guidance contained within The Code states:  

óAs a professional, you are personally accountable for actions and omissions in your 

practice, and must always be able to justify your decisions.ô45 

 

This document additionally outlines other professional behaviour which is expected of a 

midwife including standards of confidentiality, team working, the management of risk and the 

provision of high standards of care and practice.46  

                                                           
44 NMC n13 above. 
45 Nursing and Midwifery Council (NMC) The Code: Standards of conduct, performance and ethics for nurses and 
midwives (NMC; London, 2008a) at 2: this version of the NMC Code was current when the data was collected 
for this study. A new revised NMC Code was published in January 2015. 
46 ibid. 
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In the interviews participants discussed their perceptions of accountability in terms of statutory 

supervision:  

 óMidwifery tends to be more autonomouséwe take our roles and responsibilities 

pretty seriouslyéit might be a joint thing because of midwifery and supervision.ô 

(Susan, NHS 6-10 yrs.). 

 

óSupervision ensures that everybody is aiming for the same thingéthere is that 

accountability, that oversight.ô(Nina, NHS 11-20 yrs.). 

 

In these narratives there is a clear link between accountability and supervision and the positive 

impact that this form of regulation has on midwifery practice.  

6.3.1 Clinical versus Statutory Supervision 

In the study, midwives were invited to compare statutory supervision with clinical supervision, 

the system commonly employed in the nursing profession. In the survey 69 per cent (n95) of 

respondents felt that not having statutory supervision had a negative impact on the nursing 

profession, with 19 per cent (n 25) unsure and just eight per cent (n11) feeling that it had no 

impact at all. Further, 81 per cent (n109) of respondents stated that they felt that nursing should 

have statutory supervision. The increase in the number (by 12 per cent (n 14)) of midwives 

who believed nursing should have statutory supervision as opposed to those who believed that 

the lack of statutory supervision had a negative impact is noteworthy.  Here, participants appear 

more certain of the effect that the lack of supervision has on the nursing profession. This seems 

to suggest that for the majority of midwives in the survey, there is a perception that the 

provision of statutory supervision is advantageous for both midwives and nurses.   

This positive perception of supervision was mirrored by some participants in the interviews:  

 óA nurse can make mistakes the same as a midwifeéso the advantage [of supervision] 

would be knowing that somebody is there to support you should you need them.ô 

(Karen, NHS, 0-5 yrs.). 
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óSupervision may make the [regulatory] structure more robustéit would make the lines 

of accountability clearerénurses may just feel that additional support is useful to 

them.ô(Nina, NHS, 11-20 yrs.). 

 

In these examples it is the nature of the statutory framework which enhances the provision of 

care:  

óThey [nurses] only have a disciplinary rule which doesnôt support the professionéthe 

general public donôt have recourse to the mechanism of supervision so they have to go 

straight to the NMC if they had any concernéthere isnôt a local mechanism.ô(Kate, 

NHS, >20 yrs. SoM). 

 

óHaving been a nurse as well as a midwifeéit seems that nursing need local action to 

address poor practiceéit seems that there are so many nurses that are called to the 

NMC for such awful things, like client abuse, which might be helped by supervision.ô 

(Tanya, NHS, 11-20 yrs. SoM). 

 

However, a number of participants questioned the efficacy of statutory supervision particularly 

with regards to professional responsibility:  

óNursing have managed without statutory supervision up until nowéI think to be 

honest clinical supervision should be enough.ô(Louise, NHS, >20yrs.). 

 

óWhat is the difference between statutory and clinical supervision? Do we need 

statutory supervisionémaybe we just need clinical supervision. Statutory says weôve 

got to have a supervisor, weôve got to fill out an intention to practice, weôve got to do 

dah, dah, dah, those are sort of administrative things éwhich you donôt need a statute 

for. We could have a system thatôs there and thatôs what we have to do, but it doesnôt 

have to be in law, it could be just an accepted part of being a midwifeéSo maybe we 

just need clinical supervision so we have a mentor, a peer whoôs going to challenge and 

support uséthis would be more effective.ô(Laura, Ind. >20 yrs.). 

 

Here, clinical supervision is perceived to be more therapeutic,47 and less rule based than its 

statutory cousin, indeed Mary (NHS, 6-10 yrs. SoM) noted that: 

                                                           
47 Deery R., Improving relationships through clinical supervision: 2 British Journal of Midwifery 7(4) (April 1999): 
251-254. 
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 óItôs negative on midwifery because nurses have done well and when you look at NMC 

hearings you would expect not to see many midwives before fitness to practice 

panelséand these hearings are for common things which you would not expect to see.ô 

  

In these accounts, the ability to ensure that practitioners are responsible for the provision of 

safe care is not necessarily enhanced through statutory supervision as was previously 

recognised in the literature.48 This is noteworthy given that in the survey data two thirds of 

participants were positive about statutory supervision, whilst a further four fifths thought that 

it should be extended to the nursing profession. As such these findings highlight the ambiguity 

with which statutory supervision is regarded by the midwives in this study.   

6.3.2. Statutory Supervision and Decision Making in Practice 

Clinical governance strategies, which were introduced to ensure high standards of care,49  have 

been associated with statutory supervision for some time.50 However, as was recognised in 

chapter four, clinical governance strategies can sometimes have the potential to negatively 

influence complex decision making in midwifery practice, particularly in terms of the normal 

physiological processes of birth. It is therefore important to explore whether supervision has a 

similar effect on decision making in practice, given its association with clinical governance 

schemes. 

During the interviews, the participants spoke in terms of their own accountability and decision 

making in practice and how this was influenced by statutory supervision. For some this was 

very positive: 

                                                           
48 Kings Fund {ŀŦŜ .ƛǊǘƘǎΥ 9ǾŜǊȅōƻŘȅΩǎ ōǳǎƛƴŜǎǎΦ !n Independent Inquiry into the Safety of Maternity Services in 
England (Kings Fund; London, 2008); Department of Health (DH) Midwifery 2020: Delivering expectations (DH; 
London, September 2010b). 
49 Department of Health (D0H) Clinical Governance: Quality in the NHS (DoH; London, 1999b): see chapter three. 
50 Department of Health (DoH) A First Class Service: Quality in the New NHS (HMSO; London, 16th March 1999a); 
Duerden J., The New LSA Arrangements in Practice in Kirkham M., eds. Developments in the Supervision of 
Midwives (Books for Midwives; Oxford, 2002b): 129-148. 
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óAs a supervisor of midwives youôre giving the midwife the tools that make her safer.ô 

(Samantha, NHS, >20 yrs. SoM). 

 

óMy supervisor of midwives challenges me, she doesnôt back away from difficult 

questions, she listens carefully and she makes a decision whether I have to do something 

about it or not.ô(Laura, Ind., >20 yrs.). 

 

óIf Iôve been to my supervisor of midwives éI could document Iôd had a discussion 

with her and there would be a sense that this gives any decision I make legitimacy.ô 

(June, Ind., > 20yrs.). 

 

In these situations supervision is seen to support the supervisee in the process of ensuring 

accountability for practice whereby the supervisee is enabled through supervision to make 

sense of their own decision making in practice.51  

Nevertheless, other midwives were uneasy about decision making within the supervisory 

process. For example Susan (NHS, 6-10 yrs.) said: 

óHow do I know what Iôm doing is what I should be doingéYou donôt know, you only 

know about it if something really went wrongéthat erodes the purpose of supervision 

and risk assessment, because the whole point is that you try and avoid something 

happeningéif the only time when anything is flagged up is when itôs gone really 

wrong, then that defeats the whole object of supervision.ô 

 

In Susanôs account there appears to be a lack of confidence both in her own knowledge and the 

ability of statutory supervision to identify and address poor practice. Here, neither statutory 

supervision nor clinical governance strategies support her knowledge base. Thus, the provision 

of safe care, autonomy and accountability that the earlier participants identified as being an 

important part of decision making which occur as a result of  statutory supervision, appear 

absent for Susan.   

 

                                                           
51 Holloway n10 above. 
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6.4 Facilitating the Woman Centred Care Agenda? 

As mentioned in chapter two, under the Thatcher Governmentôs neoliberal ideology of the 

1980s, public choice and healthcare consumerism became the dominant model.52 This placed 

significant weight on ówoman-centred careô which was advocated in the policy document 

Changing Childbirth Report,53 during John Majorôs administration. This policy outlines the 

importance of the pregnant woman having choice and control of her care,54 and may be aligned 

to the historic focus of midwives of support and facilitation of the individual pregnant woman.55   

However in chapter three, the discussion highlighted that woman centred care often exists in 

tension with clinical governance strategies which attempt to standardise care and, which may 

not therefore be seen as woman centred.   In the data there emerged a complex picture in terms 

of statutory supervision and its association with the provision of individualised care for 

pregnant women, particularly in the context of whether statutory supervision supports the 

capacity for woman centred care. 

Several of the midwives interviewed believed that statutory supervision assisted the pregnant 

woman and the provision of woman centred care: 

óThe supervisor of midwives is there to support the woman.ô(Karen, NHS, 0-5 yrs.).  

 

óSupervisors of midwives affect the careers of midwives and the womanôs birth 

experience too and make it betteréI think if I support the midwife then she supports 

the woman.ô(Samantha, NHS, >20yrs. SoM). 

 

                                                           
52 Dunleavy P., Democracy, Bureaucracy and Public Choice (Harvester Wheatsheaf; London, 1991); Butler E., 
Public Choice-A Primer (The Institute of Economic Affairs; London, 2012); Cumberledge n3 above. 
53 Cumberledge n3 above. 
54 ibid. 
55 Association of Radical Midwives (ARM) The Vision (ARM; Ormskirk Lancashire; 1986). 
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Here, there was an integral connection between the supervision of midwifery and the support 

it offered, and the historic emphasis on midwives being ówith womanô and facilitating their 

care rather than purely managing it.56  

However, some participants were less confident that statutory supervision supported the 

pregnant woman especially in relation to the womanôs ability to make decisions about her care. 

Within the data, for some midwives, there was a belief that statutory supervision appeared to 

support the provision and management of maternity services rather than the individual needs 

of the woman and the tenet of woman centred care.  

In chapter four it was identified that, for some participants, the woman centred care agenda 

existed in clear tension with risk management strategies intended to ensure homogenised care 

to pregnant women across the NHS. In the context of statutory supervision, a number of 

participants raised similar concerns about the ability of midwifery supervision to support 

individualised care. This was considered to be particularly problematic when the womanôs 

chosen plan for her pregnancy and birth was not compliant with service provision and current 

guidelines. Several midwives cited instances of tactics, employed by supervisors of midwives 

to persuade women to alter their plans for birth in order to conform to local service guidelines, 

whether or not these guidelines were based on current evidence.57 Jean (NHS, 0-5 yrs.) recalled:  

óI had a woman who didnôt want to be transferred inéshe was in labour and was 

determined that she was going to stay at home, although the labour was delayed.58 So I 

                                                           
56 Durham R., Women, work and midwifery in in Mander R., Flemming V., eds. Failure to Progress: the contraction 
of the midwifery profession (Routledge; London, 2002): 122-132. 
57 {ȅƳƻƴ !ΦΣ ¢ƘŜ wƛǎƪ /ƘƻƛŎŜ tŀǊŀŘƻȄ ƛƴ ŀǳǘƘƻǊΩǎ ŜŘΦ Risk and Choice in Maternity Care (Churchill-Livingston; 
London, 2006):1-12: as was identified in Chapter 3 evidence based guidelines are employed within the NHS in 
an attempt to ensure standardised care across the service. The difficulty however with such guidelines are that 
they are based on population data and do not take into account the needs and expectations of individual women.  
58 National Institute for Health and Clinical Excellence (NICE) CG55 Intrapartum care: care of healthy women and 
their babies during childbirth (NICE; London, 2007): this guidelines was current when the data for this study was 
collected. The advice in this guideline was that first labours last on average 8 hours and are unlikely to last over 
18 hours. Second and subsequent labours last on average 5 hours and are unlikely to last over 12 hours. The 
guideline does recommend that for women having their first baby it should be anticipated that the birth should 
take place within 3 hours of the start of the active second stage in these women and suggests that a diagnosis 
of delay in the active second stage should be made when it has lasted 2 hours. For women who have given birth 
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phoned the supervisor of midwives and she agreed that the woman needed to come in 

and because I told the woman what the supervisor of midwives had said she changed 

her mind and went in.ô 

 

Whilst Paula (Ind. 11-20 yrs.) said:  

óA pregnant woman who I had cared for in a previous pregnancy rang me and said ñIôve 

had a good relationship with my midwife and now they want me to be induced,59 

because Iôm 41 weeksòéShe was really upset by this plan and cried saying that her 

NHS midwife was coming round and had asked to bring the supervisor of midwives 

tooéWhen she had gone into the hospital 4-5 days before for monitoring the 

obstetrician had spoken to her, the midwives had all spoken to her and the supervisor 

of midwives had spoken to heréthey all spoke of the risks of still birthéand now the 

same supervisor of midwives wanted to come to her home to try to persuade her to be 

inducedéif thatôs not coercion what is? The woman knew the evidence, although itôs 

very old and outdatedé she was well informedéI donôt think the supervisor of 

midwives was protecting the woman, I think she was protecting the culture in which 

she workedéhow can a supervisor of midwives think she is protecting a woman if she 

then goes against the midwifeôs rules which say there is no place for coercionéWhen 

does it stop being good care and information giving and become coercion and 

pressure?ô  

 

In Jeanôs scenario, the supervisor of midwives is seen to be supporting the midwife and adding 

extra authority to the voice of the midwife. Here, the woman when given further guidance is 

then enabled to make her own autonomous choice with regards to where she will birth her 

baby. 

However in Paulaôs account there appears to be a disconnection between the midwives and the 

woman. For Paula, the supervisor of midwives is utilised as a controlling influence who unites 

with the midwife to persuade the pregnant woman to accept the guidance and recommendations 

                                                           
before, the guideline recommends that birth would be expected to take place within 2 hours of the start of the 
active second stage in these women. A diagnosis of delay in the active second stage should be made when it has 
lasted 1 hour. In both instances women should be referred to a healthcare professional trained to undertake an 
operative vaginal birth if birth is not imminent; National Institute for Health and Care Excellence (NICE) 
Intrapartum Care: Care of Healthy women and their Babies during Childbirth (NICE; London, December 2014): 
this guideline replaces the NICE 2007 guidance and now recognises that there is limited quality evidence in terms 
of the influence of a prolonged second stage on either maternal or fetal wellbeing.  
59National Institute of Health and Clinical Excellence (NICE) Induction of Labour: NICE guideline [CG70] (NICE; 
London, July 2008): within this guideline women who experience a prolonged pregnancy are recommended to 
have an induction of labour between 41-42 weeks gestation in order to avoid the associated risks  of still birth, 
and post-partum haemorrhage. 
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on offer. In such conditions supervision is employed to encourage the pregnant woman to adjust 

her plans, particularly in the home birth setting. Tanya (NHS, 11-20 yrs. SoM) comments: 

 óSupervision may be used with women who want to challenge the establishmenté they 

might not meet the criteria for a home birth but they are adamant theyôve 

understoodéThe midwife might feel a little disconcerted, so supervision is used to 

support the midwifeé You may never actually meet the woman, you may just have 

lots of discussion with the midwife.ô   

 

The language that Tanya uses when talking about the womanôs autonomous decision making 

is important. She speaks of pregnant women who want to óchallenge the establishmentô, which 

results in the need for the supervisor of midwives to come to the assistance of the midwife. 

This suggests that, for Tanya, such choices are challenging and problematic and her comments 

would seem to be somewhat unsympathetic to the womanôs own specific requirements.  In her 

own words, Tanyaôs priority in terms of supervision is firmly focused on supporting the 

midwife. She also appears keen to tailor the pregnant womanôs needs and expectations to the 

demands of the service. Albeit that current guidance for statutory supervision recommends that 

the supervisor of midwives should support both the midwife and the pregnant woman, whilst 

adhering to local NHS guidance.60  

Other participants elaborated on the potential of statutory supervision to constrain rather than 

endorse woman centred care, with the supervisor appearing to support neither the woman nor 

the midwife. Lucy (NHS, 11-20 yrs.) suggested:  

óThe effect of supervision can be strangulationéwhere youôre forced to use the 

guidelineséwhich might not be what the woman wantséthatôs not the proper care we 

should be doing is it? We should be giving holistic careébut when supervision is 

involved and care is strangulated because midwives are scaredéthen thatôs to the 

detriment of the woman.ô  

                                                           
60Smith S., Provision of Supervisory Support in Challenging Situations Guidelines for the Statutory Supervision of 
Midwives (Local Supervising Authority Officers (LSA) National (UK) Forum; London, March 2013b): this 
documents highlights the need for the SOM to support both the midwife and the woman, but also states that 
plans of care should be developed that ensure that locally agreed processes are followed, which may include 
Trust guidelines. 
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Thus, whilst many midwives were positive about the effect of statutory supervision, some had 

significant reservations. 

In these situations regulatory systems such as statutory supervision appear to be employed as 

a method of restricting the choices which are available to the pregnant woman and the care that 

midwives are able to offer. In these circumstances for some midwives in this study, the woman 

centred care policy that was consistent with the Thatcher style of neoliberalism and, which 

encouraged consumer choice, does not appear to be practical.  Here, statutory supervision is 

used to insist on prescribed guidelines and service provision that has the potential to ignore 

individual needs and expectations. 

6.5 Conclusion 

Statutory supervision of midwives has been a central and unique part of the regulation of 

midwifery since the first Midwives Act was enacted in 1902.  The stated function of this part 

of the governance framework is to ensure the provision of safe care to pregnant women.  Within 

this chapter, analysis of participantsô perception of statutory supervision has painted a complex 

picture. Whilst midwives were broadly supportive of supervision as a regulatory mechanism 

they were nevertheless unconvinced that it necessarily ensured safety and practitioner 

accountability in practice, or that it facilitated the woman centred care agenda.   

Some participants were less than confident about some supervisors of midwives and their 

ability to provide midwives with expert knowledge in challenging circumstances. In these 

situations participants were apprehensive about accessing the (non) expert supervisors of 

midwives who lacked familiarity and competence to support them when caring for pregnant 

women who had complicated medical and social needs. Concerns regarding the competence 

and ability of the supervisors of midwives also influenced participantsô views regarding the 
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annual review process. Here, some participants saw inconsistency and duplication in the 

process, which often happened as a result of the individual supervisor of midwives 

administering both the supervisory review and other appointment appraisals. At times, the 

annual supervisory review was seen as being punitive and authoritarian, undermining rather 

than supporting competent, safe practice. 

The theme of accountability also emerged in the discussion of procedures for addressing poor 

practice. Whilst those participants who were supervisors of midwives felt that they were clear 

about the mechanisms to resolve practice concerns, participants who were not supervisors of 

midwives were less certain. This was particularly evident for those participants who had had 

their practice investigated and had undertaken prescribed remedial programmes as a result. 

This difference in the views between supervisors of midwives and midwives appeared to occur 

due to ambiguity about fitness to practice processes at local level which were administered by 

the LSA. Laura (Ind. >20yrs.) noted:  

óIôve become aware that the processes are never followed properlyébecause the 

supervisor of midwives donôt know how to do an investigation and they are always 

flawedéI think you could challenge every single one on not following the process, 

never mind that the outcome is based on a flawed process. Itôs not safe.ô 

 

As such, whilst the participants who were supervisors of midwives believe that they understood 

these processes, it appears that the perception of those being investigated offers a different 

account. As a result outcomes may be questionable and unsatisfactory for the midwife whose 

practice is being scrutinized. 

The analysis in this chapter further suggests that, at times, the supervisor of midwives 

constrained rather than facilitated the choice of the pregnant woman. This echoes the findings 

in chapter four, which traced a potential tension between the woman centred care agenda and 

clinical governance. In the current chapter, the supervisor of midwives was utilised on 
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occasion, to persuade the pregnant woman to conform to the provisions of the service 

commonly offered, rather than choosing options for care which might be problematic for the 

service to provide. Here, the supervisor of midwives was perceived as an authority figure who 

could supply information on issues of safety and risk to the pregnant woman and offer an 

authoritative and persuasive voice, regardless of whether the woman herself requested or 

wanted this further input.  

This chapter has noted a range of instances where the management of the maternity services 

and the statutory supervision of midwifery existed in tension with each other, with such 

problems being exacerbated when the same person performed both roles. This was 

demonstrated in several participantôs accounts, including that of Lucy (NHS, 11-20yrs.):  

óSupervision is very positiveébut there needs to be clear boundarieséIf itôs staffing 

its management, and if itôs safety of mother and baby itôs the supervisor of midwives 

ébut this can be abusedésupervisors need to ensure that managers protect the public 

by making sure that they provide the provisions to ensure appropriate care is givenéas 

a manager itôs your responsibility to make sure that the unit is managed. But sometimes 

this is difficult when the supervisor of midwives is the manager.ô 

 

Supervisors of midwives have a multifaceted role, where they are required to represent the 

interests of pregnant women, the midwife and the maternity services more generally, 

particularly in relation to clinical governance and risk management.  As was discussed in 

chapter two the increase in managers across the NHS and the maternity services over the past 

thirty years has led to midwives with experience and seniority developing their careers within 

the NHS management structure.61 The dual responsibilities for some of these supervisors of 

midwives was seen to cause confusion and the blurring of functions both for themselves, the 

midwife and the pregnant woman in terms of ensuring accountability and safety.   

                                                           
61 Harrison S., Pollitt C., Controlling Health Professionals: The future of work and organisation in the NHS (Open 
University Press; Buckingham, 1994).   
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Many midwives in this study have indicated that they have had positive experiences, and have 

a high opinion of the value of statutory supervision. However, this chapter has also 

demonstrated that many participants have significant concerns regarding statutory supervision, 

with these being seen as having the potential to undermine rather than to support the wellbeing 

of the pregnant woman. Supervision can be valuable both in ensuring the safety of the public 

and in supporting the midwife practitioner. Nevertheless, in order to achieve these aims, there 

needs to be more clarity and definition about statutory supervision and the role of the supervisor 

of midwives. 

The next chapter will draw together the themes from the empirical data and reflect on the 

influence that the current regulatory framework has on the provision of safe care for pregnant 

women.  
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7. Reflections on the Empirical Findings: Discussion, Recommendations 

and Conclusion 

 

7.1 Introduction 

The role of the state in the organisation and governance of the maternity services has been a 

significant one within this study. One midwife Laura (Ind. >20yrs.) in an interview remarked: 

óI said to a politician recently that theyôd better get maternity services right because 

God made nookie good, sex is good, sex is not going to stop happening, just because 

they havenôt sorted out the maternity services, just because itôs too big a problem for 

the government to sort out. I said to him ñget thinking of some answersòé.what can 

you sayé sex is not going to stop because you canôt sort out the maternity services, 

those babies will keep coming éé and we need to get it right.ô 

 

Here, the importance of having government policy that can provide a maternity service that is 

fit for purpose is seen as essential. Therefore, whilst drawing on the themes that have emerged 

in this study, the provision of safe quality care will be reflected upon in this last chapter. 

Throughout the past one hundred years the regulation of the maternity services and the practice 

of midwifery has increased exponentially, reflecting shifting government priorities and 

ideologies. Over the last four decades, the predominant political doctrine has been 

neoliberalism in its different forms.1 This philosophy has been extremely influential in terms 

of reforms to the welfare state, the NHS and healthcare provision, during this time. It thus 

offers the context to the current regulatory framework that governs midwifery practice in this 

study. Whilst this thesis has not attempted to provide a full response to the question of whether 

this regulatory framework supports or undermines the protection of the public, it has sought to 

cast new light on it by foregrounding the views of one set of important actors in the provision 

of maternity care: namely midwives. 

                                                           
1 Peck J., Tickell A., Neoliberalizing Space Antipode 34(2) (16TH December 2002):380-404 at 389. 
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This final chapter will begin by acknowledging the limitations of this study and will make 

suggestions for possible future research taking these limitations into consideration (7.2). 

Following this, the discussion will go on to reflect on the key findings that emerged as 

pervasive concerns across the areas of midwifery regulation discussed in chapters four, five 

and six (7.3).  These were: ensuring safe care in practice (7.3.1), accountability and decision 

making (7.3.2), and facilitating woman centred care (7.3.3). The chapter will next outline the 

proposed regulatory reforms that have been recommended since the data for this study was 

collected (7.4). Brief consideration of these reforms is necessary as a point of reference for the 

section in this chapter that sets out my own recommendations for change in light of the findings 

from the empirical research (7.5). This section will make some recommendations for 

forthcoming policy, which will be linked to the current ongoing government proposals for 

reform. Finally, the chapter will close with some concluding thoughts on the study in general 

(7.6). 

7.2 Limitations of the Study and Suggestions for Future Research 

The current study has offered a detailed exploration of the perceptions of the regulatory 

frameworks that govern the practice of a cohort of midwives practising in the South East of 

England between the period of May 2012 and March 2013. Whilst it has provided some insights 

into their experiences and has added to the small body of empirical research in this area it is 

recognised nonetheless as being incomplete. First, the study was small. The survey was 

distributed to 192 midwives, which achieved a response rate of 70 per cent (n 132), and twenty 

participants took part in semi-structured interviews. Within the sampling process, attempts 

were made to ensure that a wide range of qualified midwives working in the area were accessed 

in order that the findings should be representative of midwives in general.2 However, the small 

                                                           
2 Bryman A., Social Research Methods 4th ed. (Oxford University Press; Oxford, 2012):129-155. 
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sample size may impact on the generalisability of findings in relation to the wider population 

of midwives in the UK. Future research that incorporates a larger number of participants in a 

multi-centre study might facilitate the production of more robust results, which could be then 

be applied to midwives working in the UK more broadly.  

Additionally, the small sample size of independent midwife participants can be seen as a 

limitation, as although the data appears to offer grounds for believing that independent 

midwives have a very distinctive perspective, I was nevertheless unable to make any 

authoritative claims as a result of the small number included in the study.  The need to carry 

out further research in terms of the views of this group would seem therefore to be particularly 

relevant. 

Second, with a regulatory framework that is continuously evolving, any study can only seek to 

represent the views of participants at any given point in time. The value of these findings may 

therefore wane as the framework changes, needing additional research to explore participant 

perceptions of new governance arrangements. The current study has nonetheless, offered a 

sustained focal point on the fundamental ideological drivers that have underpinned reforms 

over the last four decades. The identified focus on risk and quality care provision, together with 

public/private partnerships, which were discussed in chapters two and three, continue to play 

an influential role in motivating policy. As a result, this may mean that the findings from this 

study will continue to have some broad relevance notwithstanding the introduction of new, 

specific regulatory provisions.   

Third, this study has concentrated on clinical governance and risk management in general 

terms, and explored midwivesô views and opinions of only some specific aspects of those 

policies. As a consequence, it offers only a partial image of how these systems influence the 

care provided to pregnant women. A more in-depth examination of participantsô experiences 
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and perceptions of the different aspects of clinical governance including: performance 

management, risk assessment, audit and monitoring might clarify how and in what ways these 

specific tools influence maternity care provision.   

Finally, although the current study has investigated the opinions of midwives in relation to the 

regulatory framework it has largely ignored the voice of pregnant women, except in so far as 

their stories are told in the narratives offered by the midwifery participants. This approach is 

justifiable in the context of a small study, as it has given a voice to midwives, who are a hitherto 

under-researched group.  Nonetheless, it is important to acknowledge that this is a limitation, 

and that future research that includes the perceptions of the service user would add another 

important dimension to the understanding and recognition of the impact of governance on the 

woman accessing care. This would be particularly helpful in terms of providing data that may 

be used to inform future reforms of the regulatory framework.   

7.3 Key Findings: Emergent Themes 

When analysing the views and opinions of the midwives who participated in this study three 

key themes emerged. These were: ensuring safe care in practice (7.3.1), accountability and 

decision making (7.3.2), and facilitating woman centred care (7.3.3).  These will now be 

reflected upon in the following section. 

7.3.1 Ensuring Safe Care in Practice 

Across the three different strands of my research, the significance of the influence of the 

regulatory framework on the provision of safe care was clear for many of the midwifery 

participants. The midwives were generally supportive of the need for regulatory structures such 

as risk management, clinical guidelines and the statutory supervision of midwives, which were 

accepted as being necessary to protect the pregnant woman whilst supporting the midwife.  
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Nevertheless, the perception of what is meant by safe care similarly emerged as being complex 

and multifaceted.  

In chapter three, it was established that the reform of the regulatory frameworks has often been 

made on the assumption that safety can be achieved through the standardisation of care.3  In 

this context, clinical guidelines play an integral part in the treatment regimens for pregnant 

women accessing the maternity services. Within the empirical literature, clinical guidelines 

have been recognised as having the potential to enhance patient care.4 Whilst this was not 

denied by participants, the current study has also revealed the extent to which the utilisation of 

guidelines based on the average pregnant woman were viewed as problematic. Midwifery 

participants did not consider pregnant women to be a uniform cohort and, as a result, on 

occasion guidelines were circumvented when they were judged to be incompatible with the 

individual womanôs labour. Equally, there were times when midwives had to devise their own 

guidelines, which would help to facilitate safe quality care for the woman who had unique and 

complex circumstances. These findings are interesting as they illustrate how, in certain 

conditions, generic guidelines designed for the average pregnant woman, were not considered 

to be effective in providing safe care. This was true both in terms of supporting the normal 

physiological processes of labour and birth, and in situations that deviated from the normal 

course of events and that were challenging for the woman and midwife.  

The data further highlighted inconsistencies between the regulatory schemes, which are 

designed to ensure safe care and the broader system of maternity service provision. It emerged 

that some participants were sceptical about clinical governance strategies, believing that their 

primary function was to reduce the cost of litigation to NHS Trusts. A heavy emphasis on risk 

                                                           
3 Health and Social Care (Community Health and Standards) Act 2003 c.43 s.46; Timmermans S., Berg M., A world 
of standards but not a standard world: towards a sociology of standards and standardisation Annual Review of 
Sociology 36(2010):69-89; Taylor J., Tough Talk from the NICE man Med Economics (November 2003):44-46. 
4 Thomas L.H., Cullum N.A., McColl E., Rousseau N., Soutter J., Steen N., Guidelines in professions allied to 
medicine (Review) Cochrane Database of Systematic Reviews Issue 1 Art. No.: CD000349 (2009). 
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management, for what was sometimes seen as the wrong reason of reducing costs and meeting 

government targets, was thought to have the potential to produce ineffective outcomes for the 

woman requiring care. This view of clinical governance supports and augments Somôs (2009) 

research, which found that such strategies can have a negative influence on the overall 

outcomes of care, particularly when combined with competing demands such as financial 

constraints, care provision and service user expectation within the NHS.5 

Concerns regarding the relationship between care provision and clinical governance in the 

context of limited funding were likewise seen in the current data. Some midwives suggested 

that women who were deemed to be high risk were less likely to receive quality care as a result 

of staffing problems, and the lack of resources in a financially restricted service. This concern 

also supports the findings regarding adequate staffing of maternity units noted by the Kings 

Fund Report (2011), which identified that there was some, albeit limited evidence to link 

staffing levels with outcomes of care.6 The current study adds to the available evidence about 

the impact of staffing in maternity units by acknowledging that, for the participants, low 

numbers of expert staff are thought to be an important influence on the provision of safe quality 

care. These findings additionally support the Kings Fund recommendation for the óeffective 

deployment of existing staffô.7  

In chapter five, when the discussion centred on the ability of the NMC to ensure safe care, 

many participants felt that the regulator had limited appreciation of the issues related to service 

provision. Funding was also a concern here, with the NMC being understood at times to be 

penalising individual midwives who attempt to offer care in challenging circumstances, for 

                                                           
5{ƻƳ /Φ±ΦΣ ΨvǳŀƴǘƛǘȅΩ ǾΦ ΨvǳŀƭƛǘȅΩ Řƛlemma of health staff in NHS UK: Does Clinical Governance Provide a solution 
Clinical Governance an International Journal 14 (2009) (4):301-314.  
6 Sandall J., Homer C., Sadler E., Rudisill C., Bourgeault I., Bewley S., Nelson P., Cowie L., Cooper C., Curry N., The 

Kings Fund Report: Staffing in Maternity Units, getting the right people in the right place at the right time (The 
Kings Fund; London, 2011) at 9. 
7 ibid. 
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fiscal failings in the wider NHS. Further, the regulatory codes and guidelines which are issued 

periodically by the NMC, were seen by several participants as a device to enforce conformity, 

regardless of the consequence. It was widely felt that these rules and procedures did not 

recognise that behaviour and actions in practice are influenced by budget constraints and 

government policy, which taken together, have the potential to produce unsafe care. Whilst 

there is a paucity of existing empirical research on midwifery registrantsô perceptions of the 

NMC, one key finding of this study is thus that the regulator was often understood to be remote 

and lacking familiarity with the practice of midwifery. This detachment was believed to have 

had a bearing on the NMCôs ability to fulfil its statutory obligation of protecting the public.  

In the context of midwifery regulation this study has, in addition, examined the statutory 

supervision of midwifery, which forms an extra layer to the regulatory framework for midwives 

practising in the UK. Whilst there have been studies that have investigated whether statutory 

supervision can be used as a method for facilitating quality care,8 there was little in the previous 

empirical literature to suggest a positive correlation.9 The current study casts further light on 

this aspect of the regulatory framework, finding that while many were positive, for others, 

statutory supervision appeared on occasion to be ineffective and failed to provide the 

appropriate support that midwives need, when caring for the pregnant woman in practice is 

challenging.   

Participantsô views on supervision were closely tied to their perceptions of the level of skills 

and personal qualities of the individual supervisor of midwives and this confirms the findings 

of earlier studies. For example in Williamôs (1996) study it was found that the supervisor of 

                                                           
8Ball L., Curtis P., Kirkham M., Why do Midwives Leave? (Royal College of Midwives (RCM) and The Department 

of Trade and Industry Partnership Fund, 2002); McDaid C., Stewart-Moore J., Supervision: how can the gap be 
bridged? Midwives: The official Journal of the Royal College of Midwives 9(5) (2006):180-183.  
9 IŜƴǎƘŀǿ !ΦΣ /ƭŀǊƪŜ 5ΦΣ [ƻƴƎ !ΦCΦΣ aƛŘǿƛǾŜǎ ŀƴŘ ǎǳǇŜǊǾƛǎƻǊǎ ƻŦ ƳƛŘǿƛǾŜǎΩ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ ǎǘŀǘǳǘƻǊȅ 
supervision of midwifery within the United Kingdom: A systematic review Midwifery 29 (2013):75-85. 
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midwives needed to possess a range of skills if adequate support was to be provided.10 Mayes 

(1993) likewise drew attention to the significance of the supervisory relationship and the 

interpersonal traits possessed by the supervisor.11 In the current study, these aspects were 

observed to enhance the connection between the midwife and the supervisor of midwives, 

revealing these key traits to be just as valuable to the effectiveness of statutory supervision in 

the modern maternity services as they were twenty years ago. In my study, the importance of 

the supervisor having detailed knowledge and expertise was emphasised. Here, the generic 

competencies which are prescribed by the NMC,12 were deemed by some participants to be 

inadequate, as they do not accentuate the need for expert knowledge when events in practice 

are difficult. This situation was moreover compounded by the existing 24 hour access system 

where the midwife has the ability to be able to contact an óon callô supervisor of midwives at 

any time.13 Several participants suggested that this system did not offer adequate supervisory 

support, as the supervisor might not possess the requisite clinical expertise to be able to assist 

the midwife with the complex events that she might be trying to manage and, which therefore 

had the potential to impact on the outcome of care.  

As with other areas of midwifery governance, the role of the supervisor of midwives was felt 

to be subject to organisational influences. Burden and Jones (1999) found that it was the 

perception rather than an actual conflict of interest that was problematic.14 Stapleton and 

Kirkham (2000), who examined the supervision of midwifery in detail, additionally observed 

that for some supervisors of midwives there are óinstitutional loyaltiesô which are at odds with 

                                                           
10 ²ƛƭƭƛŀƳǎ 9ΦaΦWΣ /ƭƛƴƛŎƛŀƴǎΩ ǾƛŜǿǎ ƻŦ ǎǳǇŜǊǾƛǎƛƻƴ ƛƴ Yirkham M., eds. Supervision of Midwives (Books for 
Midwives press; Oxford, 1996):142-162. 
11 Mayes G., Quality through supervision British Journal of Midwifery 3(2) (July/August 1993):138-141. 
12 Nursing and Midwifery Council (NMC) Standards for the preparation and practice of supervisors of midwives 
(NMC; London, October 2006b). 
13 Nursing and Midwifery Council (NMC) Midwives Rules and Standards (NMC; London, 2012a) Rule 9 states: this 
ƳƛƎƘǘ ōŜ ǘƘŜ ƳƛŘǿƛŦŜΩǎ ƴŀƳŜŘ ǎǳǇŜǊǾƛǎƻǊ ƻǊ ŀƴƻǘƘŜǊ ǎǳǇŜǊǾƛǎƻǊ ƻŦ ƳƛŘǿƛǾŜǎΦ 
14 .ǳǊŘŜƴ .ΦΣ WƻƴŜǎ ¢ΦΣ aƛŘǿƛǾŜǎΩ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǎǳǇŜǊǾƛǎƻǊǎ ŀƴŘ ƳŀƴŀƎŜǊǎ British Journal of Midwifery 7(9) 
(1999):547-552. 
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their role as a supervisor.15 In the current study, the dual role of supervisor of midwives and 

manager constricted rather than enhanced the supervisor/supervisee relationship for a number 

of participants, which had the capacity to weaken the aim of statutory supervision.  These 

findings thus add further weight to the existing awareness of the tension that occurs for the 

supervisor of midwives who has managerial responsibilities, which may conflict with the role 

of professional supporter. As was seen above, this can create difficulties for both the supervisor 

of midwives and supervisee in terms of the provision of safe care in practice.  

7.3.2 Accountability and Decision Making 

In chapters two and three, the development of regulatory strategies of clinical governance and 

risk management was discussed. Whilst potentially offering a useful tool for healthcare 

professionals, these systems can also create challenges for healthcare professionals in terms of 

compliance with guidelines that reduces the ability to make clinical decisions based solely on 

professional judgement. Within the literature, it is recognised that compelling medical 

professionals to conform to clinical guidelines can be problematic, as doctors in particular fear 

losing professional autonomy.16 When this question of compliance was examined previously, 

Parker and Lawton (2000) found that midwives were more critical and doctors more accepting 

when guidelines were contravened.17 This was linked to professional decision making and 

autonomy that the medical profession value highly.18  

                                                           
15Stapleton H., Kirkham M., Supervision of Midwives in England 1996-1997. In Kirkham M., ed. Developments in 

the Supervision of Midwives (Books for Midwives Press; Oxford, 2000): 61-92.  
16 Michie S., Johnston M., Changing Clinical Behaviour by Making Guidelines Specific British Medical Journal 
(BMJ) 328 (7) (2004):343-345; Harpwood V., Medicine, Malpractice and Misapprehensions (Routledge-
Cavendish; Oxon, 2007). 
17 Parker D., Lawton R., Judging the use of clinical guidelines by fellow professionals Social Science and Medicine 
51(2000): 669-677. 
18 ibid. 
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In the current study, midwifery compliance with guidelines was found to be more complex than 

the earlier research,19 would seem to suggest. Here, tension was found to exist between clinical 

guidelines and decision making in relation to the normal physiological processes of birth. In 

these situations, some participants resorted to creative compliance so that unnecessary 

intervention in childbirth could be avoided. In other circumstances, strict adherence to clinical 

guidelines was viewed as a defensive mechanism that participants believed would prevent 

criticism and litigation. To a certain extent, these findings replicate Symonôs (2000) research 

where midwives and obstetricians admitted to acting in a defensive manner in order to avoid 

claims of litigation, although Symon found that what represented ódefensivenessô was itself 

open to interpretation and related to issues such as: the use of more invasive investigations, the 

growing use of electronic fetal heart monitoring in labour and an increasing caesarean section 

rate.20 Symonôs study,21 however did not examine the rigid compliance with clinical guidelines 

that midwives in this study highlighted as being a defensive mechanism, and thus the current 

study broadens the appreciation of defensiveness and the influence that it has on midwifery 

practice.   

In chapter four, the concepts of accountability and defensive practice were seen to be linked. 

In the study, a number of participants appeared unwilling to take responsibility for the provision 

of care because of the fear that there might be a poor outcome for which they might be held to 

be culpable. This mirrors earlier research that explored why midwives ceased to practice in the 

UK, discovering evidence that some midwives feared condemnation and punishment if 

mistakes were made when providing care and left the profession as a result.22  The findings 

                                                           
19 ibid. 
20 Symon A., Litigation and defensive clinical practice: quantifying the problem Midwifery 16 (2000a):8-14; 
Symon A., Litigation and changes in professional behaviour: a qualitative appraisal Midwifery 16 (2000b): 15-21. 
21 ibid. 
22 Curtis P., Ball L., Kirkham M., Why do midwives leave? (Not) Being the kind of midwife you want to be British 
Journal of Midwifery, 14(1) (05 Jan 2006): 27 ς 31. 



Protecting the Public: The Current Regulation of Midwifery 

 

215 
 

from the current study emphasize that for those participants, who chose to remain, rather than 

leaving the profession, practicing defensively might be a way to avoid the criticism and 

penalties that they fear.  

Additionally in chapter four it emerged that several participants were concerned by the 

perceived demand to follow clinical guidelines uncritically. In these circumstances, it was felt 

that the midwife was deskilled by these procedures, which consequently deprived them of 

proficiency and competence in decision making, and that had the capacity to have a negative 

influence on midwifery practice and the care offered to pregnant women.     

The notion of accountability was also a key concern in the discussion of the NMC. Although 

the regulator has a statutory duty to protect the public,23 official reports demonstrate that the 

NMC has performed inadequately in terms of fitness to practice processes, which has led to 

questions about its ability to be responsible for the practice of its registrants.24  Whilst much of 

the literature,25 and NMC guidance,26 discusses concepts of accountability, there is limited 

empirical data on the impact of regulatory accountability from a midwifery perspective.  In my 

study many participants had a heightened sense of cognizance of their own accountability to 

the regulator but were unclear about regulatory processes more generally. As a result, a number 

of midwives appeared to have a disproportionate fear of being removed from the register, which 

                                                           
23 Nursing and Midwifery Order (2001) Part II s.3 (4).  
24House of Commons Health Committee 5th Report of Session 2013-14 :2103 accountability hearing with the 
Nursing and Midwifery Council (Stationary Office; London, 3rd December 2013); Council for Healthcare 
Regulatory Excellence (CHRE) Strategic review of the Nursing and Midwifery Council: Final Report (CHRE; London, 
3rd July 2012).  
25Baldwin R., Cave M., Lodge M., Understanding Regulation: Theory, Strategy and Practice 2nd ed. (Oxford 
University Press; Oxford, 2011): 338-355; Ayres I and Braithwaite J Responsive Regulation: Transcending the 
Deregulation Debate (Oxford University Press; Oxford, 1992); Gould D., Re-engaging with accountability British 
Journal of Midwifery 17(1)(January 2009):6; Savage J., Moore L., Interpreting accountability: An ethnographic 
study of practice nurses, accountability and multidisciplinary team decision making in the context of clinical 
governance (Royal College of Nursing; London, 2004); International Confederation of Midwives (ICM) 
Professional Accountability of the Midwife: Position Statement (ICM; The Hague, Netherlands, 2014). 
26 Nursing and Midwifery Council (NMC) The Code: Standards of conduct, performance and ethics for nurses and 
midwives (NMC; London, 2008a): This version of the Code states ǘƘŀǘ ǘƘŜ ƳƛŘǿƛŦŜ ƛǎ ŀŎŎƻǳƴǘŀōƭŜ ŦƻǊ ǘƘŜƛǊ άŀŎǘǎ 
ŀƴŘ ƻƳƛǎǎƛƻƴǎέ ǿƘƛch incorporates decision making. Nursing and Midwifery Council (NMC) The Code 
Professional standards of practice and behaviour for nurses and midwives (NMC; London, 2015b): in the latest 
version of the Code accountability is not explicitly discussed in the same way as it was in the previous version.  


