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Abstract

Throughout th@0" century the regulatory frameworks thgbvernmidwifery in the UKhave

grown, such that the current practice of midwifery and the provision of maternitgarew
influenced by a myriad of regulation. Despite these controls there is little empirical data,
especiallyin relation to the practice of midwiveshich demonstrates the effectiveness of these
systems and strategiéa/hilst maternal mortality rates are at antafie low, patient safety
incidents still occur and claims of clinical negligence have continued to climb over the past
thirty years. Tis rases the question of whether the regulatory mechanisms which are designed
to ensure the health and wellbeing of the pregnambanundermine or promote quality care
and, whether the current statut or Whilatthi;mm o f
is too ambitious a question to resolve fully in a doctoral thesis, | aim to make a contribution to
answering it by giving voice to one specific group who are particularly well placed to comment

but to whose voices are rarely heard, namely midwives.

The study offers a sociegal exploration of midwifery governance throwaghexamination of
the understanding and experienceaofroup of midwifery practitionerd.he study gathered
both quantitative and qualitative ddtam a cohort of midwives practising in the South East
of England between the period of May 2012 and March 2013. Thisvdatanalysed in order
to establish the views and opinionstieé midwives in relation to the regulatory frameworks.
As a resulta mmplex picture of regulation emergetith a particular focus on the importance
of clinical governance, the Nursing and Midwifery Council and statutory supervigion
midwives The themethatemerged includedhe impact of regulation on the provisioncafe,

the role of regulation in facilitating woman centred care, thiedinease about mechanisms
used to address issues of poor practice. Whilst good practice was evident, concerns and
challenges also arose in terms of the regulatory framework, wbitte study participantst

times did not appear to support the provision of safe quality care.
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Glossary of Terms

Haemostasis

Hypno-birthing

NormalPhysiological Labour and Birth

Medicalisation of childbirth

Risk management in healthcare

Shoulder Dystocia

PostPartumHaemorrhage

the arrest of bleeding

a method of supporting a woman in labour
through the reduction of anxiety and pain
using deep relaxation

giving birth without medical intervention

the practice of introducing medical regimes
and treatment into the childbirth process

the attempt to rededhe threat to patient
safety associated with certain conditiond an
procedures in healthcare provision

the failure of the shoulders to negotiate the
pelvis spontaneously after the birth of the fetal
head

haemorrhage which occurs wittda hdurs
of delivery, from the genital tract, which either
measures 500 ml or more, or which adversely

affects the womands condi't
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NICE National Institute for Clinical Excellence/ National
Institute for Health and Care Excellence

NHSLA National Health Service Litigation Authority
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NMC Nursing and Midwifery Council

NPM New Public Management

NPSA National Patient Safety Agency
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UKCC United Kingdom Central Council for Nursing Midwifery and Health
Visiting

VBAC Vaginal Birth after Caesarean (section)

VE Vaginal Examination

Xi



Protecting the Public: TheCurrent Regulation of Midwifery

Table of Legislationand Statutory Instruments Cited

Data Protection Act 1998

Health Act 1999

Health and Social Care (Community Health and Standards) Act(20tB}
Health and Social Care Act 2008

Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
Health and SociaCare Act 2012

Human Rights Act 1998

Midwives Act 1902(c.17) (England and Wales)

Midwives Act 19B

Midwives Act 1926

Midwives Act 1936

Midwives Act 1951

National Health Service Act 1948

National Health Service Act 1999

National Health Service and Commuyn@are Act 1990

National Health Service Reorganisation Act 1973

National Institute for Clinical Excellence (NICE) (Establishment and Constitution) Order No
2201999

National Insurance Act 1946

Nurses Midwives and Health Visitors Act1®(c.36)
Nurses Midvives and Health Visitors Act 199¢. 24)
Nursing and Midwifery Order 2001 no.253
Safeguarding Vulnerable Groups Act 2006

Statutory Instrument (S1) 1977 No.1850

Xii



Protecting the Public: TheCurrent Regulation of Midwifery

Table of Case Law Cited

Bolam v Friern Hospital Management Committee [1957] 2 ALL ER 118
Colton v The Nursing and Midwifery Council [2010] NIQB28

R v Allitt 1992[2007] EWHC 2845 (QB)

Re M B (An Adult: Medical Treatment) [1992] 2 FLR 426

Tehrani v. UKCC [2001] IRLR 208

Xiii



Protecting the Public: TheCurrent Regulation of Midwifery

The Midwife

International Definition : 6A per son whbropletédaasmidwiferg c e s s f

education programme that is duly recognised in the country where it is located and that is
based on the International Confederation of
Basic Midwifery Practice and the framework of the ICMbl@ll Standards for Midwifery
Education; who has acquired the requisite qualifications to be registered and/or legally

|l icensed to practice midwifery and use the t

in the pr act(Intereationd ©nfededation éf Bidwivésl5" June 2011)

Scope of Practice6 The midwife is recognised as a

professional who works in partnership with women to give the necessary support, care and
advice during pregnancy, labourandthespp par t um peri od, to conduct
own responsibility and to provide care for the Aleern and the infant. This care includes
preventative measures, the promotion of normal birth, the detection of complications in mother

and child, the acessing of medical care or other appropriate assistance and the carrying out

of emer ge n (ingernatienal Canfedemtion of Midwives5" June 2011)

Xiv



Protecting the Public: TheCurrent Regulation of Midwifery

1. Midwives, Pregnant Women and the State

1.1. Introduction

It has been suggested that there is a paucity of empirical data on which to measure the efficacy

of healthcare regulation generalwnd midwifery more specificall§Brennan notes:

OWe regulate in an empirical void,- often
reaching initiatives?
This observation would seem patrticularly relevant given ¢hatent governance structsre
have in part been implemented as a result of healthcare scandals which have stunned the wider
community? In responding to such scandals, the state has introduced reforms to regulatory
systems as a way of controlling healtlrecand the professions who provide cafes such
these scandals enabled the state to implement policy that was informed by neoliberal concepts,
which has been the predominant political ideology for over thirty y&ais.wasparticularly
evidentinBlaib s New Labour Government, whereby ques
were informed by neoliberal Third Way tenets, and which envisaged that legal frameworks
such as clinical governance and risk management strategies could address deteriorating
stardards of care within the NHSHere the objective of protecting the public may be seen as
a broad political goal which is operationalised through the development of strategies that

function at local level. Notably, NHS Trusts will develop their own clirgcavernance policies

1Brennan T.A., The Role of Regulation in Quality improveidbank Quarterly76(1998):70931.

2 This point will be demonstrated in the literature review in this chapter.

3Brennan nl above at 725.

4 Department of Health (DHpBafeguarding Patientsti KS D2 @SNy YSy i Qa NBaLkRyasS (2 GF¢
report and the recommendations of the Aylingeale and Kerr/Haslam InquirigbH; London, 20073)
Department of Health (DoH) S Ny Ay 3 FNRBY GN}3ISRex 1SSLAyYy3a LIGASyGa a
programme in response to the recommendations of the Shipman In@ltyLondon, 2007h)R vAllitt 1992

[2007] EWHC 2845 (QB)

SButcher T5 St AGSNAY3I 2SSt FIFNBY ¢KS D2 @S NY(©OpedBnivasty PiieksS { 2 OA |
Buckingham, 1995) at 161.

6 Symon A.Risk and Choice in Maternity Care: An International perspg@iwerchil Livingston; London, 2006).

1
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and guidelines, with risk management systems an important tool within these. Within these
policies, the general aim of protecting the public both foregrounds a specific set of risks to be
managed whilst offering an important pointrofe f er ence agai nst which
governance systems can be assessed. Nevertragléisses these regulatory strategies appear

to exist in tension witlthe broacer objectives, and in doing so, have the potential to impact on

the pregnant womamhen care is provided by the maternity services.

The pursuit of excellence in healthcare is visible within several statutes enacted in recent years.
These include the Health Act 199@hich first articulated the duty of quality in legislation, as

well as the Nursing and Midwifery Order 2001, which outlicesrent midwifery specific
governancé.The 2001 Order expresses this goal of quality care provision through the aim of
6pr ot ect i A°§Vhilstitis trup thha hatemd mortality and stiltbirates have never

been lowel?! patient safety incident€,and claims of clinical negligence in obstetrics have
continued to climid3 This raises the question of whether the regulatory mechanisms which are
designed to ensure the health and wellbeing ofptegnant woman undermine or promote

gual ity care and, whether the current statut

The impetus for this research study is the long experience (which is in excess of twenty five

years) that | have had asmidwife. As a result of my direct experience of ongoing waves of

" Freemantle D., Part 1: The cultural web: a model for change in maternity sel®iitesh Journal of Midwifery
21(9)(2013) 64&;53.

8 Health Act 1999.

9 Nursing and Midwifery Order (2001).

ibid Part Il s.3 (4) states: the main objective of the Council in exercising its functions shall be to safeguard the
health and welbeing of persons using or needing the services of registrants.

11 Knight M., Keynon S., Brocklehurst P., Neilson J., SteskesJ., Kurinczuk J.J., (eds) on behalf of MBRRACE
UK{ I Ay 3 [ A@Sasz L Y-ILisRodsNearded tonfonSutlite AnatéritjNdare from the UK and
Ireland Confidential Enquiries into Maternal Deaths and Morbidity Z00@ational Perinatal Egemiology

Unit; Oxford, 2014); Office of National Statistics (OBtgjJistical Bulletin: Births in England and Wales 2013
(ONS; London, T8July 2014nttp://www.ons.gov.uk/ons/dcpl71778 371B.pdf (accessed 21/04/15).

12 National Reporting and Learning System (NRb8Monthly data on patient safety incidents RepdHS
England; London, 34September 2014).

13 National Reporting and Learning System (NRa8gnt Safety Resourc@¥ational Health Service Litigation
Authority (NHSLA)earning from Maternity Clain(\HSLA; London, #Qanuary 2014); National Health Service
Litigation Authority (NHSLA&Rct Sheet 2: Financial Informatia@13-14 (NHSLA; London, August 2014)

2
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reforms within the NHS, | have been able to observe these regulatory transformations
personally and, have witnessed the impact that they have had on the care offered to pregnant
women. Thisnvolvement has led to an interest in how these governance frameworks influence
the practice of midwifery and the relationship between the midwife and the pregnant woman.

It has also led me to question whether the measures introduced by successiveajugearen
successful in achieving the aims that motivated their introduction. Whilst this anbitious

a question to resolve fully in a doctoral thesis, | aim to make a contribution to answering it by
giving voice to one specific constituency who aegtigularly well placed to comment but
whose voices are only infrequently heard: midwives. This research will therefore aim to draw
the experiencef midwives inthe practice settintf. Further, given my focus, | will only

consider such regulation that wagorce in 2010, which is when this study commenced.

In the following section the research question will be defined (1.2). The chapter will then go
on to examine both the empirical evidence and-empirical literature to ascertain how the

legal and-egulatory frameworks are working in practice (1.3). Following this, the chapter will
describe and give reasons for the methodological approaches that were employed to obtain
empirical data for this study (1.4.). The chapter will then close with a syradgbesremainder

of the thesis and will outline the content of the chapters that follow (1.5).
1.2 The Research Question

The aim of this study is to explore whether the regulatory frameworks are assisting the
provision of safe care from the perspectiveha midwifery participants. The broad research

guestion upon which this study is based is therefore:

YGlaseB.G., Strauss A.L., (19dHe Discovery of grounded theory: Strategies for qualitative resezitetiin
Polit D.E., Hungler B.FEssentials of Nursing Research: Methods, Appraisal and UtiliZitied. (Lippincott;
Philadelphia, 1993); Wisker G., Usi@rounded Theory, Case Studies, Journals and Synetics in authdheed.
Postgraduate Research Handbdked. (Palgrave Macmillan; Basingstoke, 2008):-223.

3
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@do midwives believe that trmurrent regulatory frameworks that govern midwifery practice

support or undermine the protection of the p
This overarching question may be subdivided into a number of smaller questions which are as

follows:

1. What i's the midwifery practitionerd

How does this relate to what was intended by the legislature?

2. The stated legislative ppmse of the current Nursing and Midwifery
Order 2001 is théprotection of the publi@ What does this mean and
why i s it considered necessary gi

commit ment to being O6with womano6?

3. Regulation is achieved through a myriad of cammtrategies within the
National Health Service, including clinical governance and risk
management strategie®o midwives believe ltese methodgo be

appropriate and effective?

In the following section the existing literature and empirical evidencéetketa the research

guestion will be examined
1.3 Midwifery Governance: A Review of the Literature

ORegul ationd has been a topic of academic in
decades, and includes economic activity, law and publicyp®> However today O6r e
has become something of a wevlidle phenomenon and is now more broadly conceived to

include areas as diverse as: health and safety, healthcare, consumer protection, and protocols

15 Baldwin R., Cave M., Lodge Mnderstanding Regulation: Theory, Strategy and Pra@ited. (Oxford
University Press; Oxford, 2011)
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to protect the environmeft.The term rgulation may be defined as the persistent and focused
control by a public authority of the actions and pursuits of the commtinityis control may

include detailed commands and rules that are intended to have an effect on béhaviour.
Therefore, althouglréquently perceived as restricting the activities of individuals, in the wider
sense regulation may also be viewed as a means of enabling individuals to enhance or improve

their actions?

In the UK, the state influence in healthcare has generated amg®paof regulatory activity

in recent years, where specific improvements in healthcare are encouraged through regulation.
20 As a result, legislation such as the Health Act 1999, as was mentioned above, was enacted
to ensure that quality care is provideniass the NHS! This important government objective

has been supported by the growth in regulatory instruments and the creation of institutions
including the National Institute for Health and Care Excellence (NICE), and the Care Quality
Commission (CQC). The role of treegegulatory bodies is to oversee the provision of
healthcare through standard setting, monitoring, evaluation and intervéatinaddition to

these authorities, in order to further safeguard the public, healthcare professional regulators
also exist. Thse regulators are responsible for establishing and maintaining registers of

practising registrants and setting profession specific standards in terms of professional

16 Quick O.A Scoping Study on the Effects of Health Professional Regulation on those regulated: Final report
submitted to the Council for Healthcare Regulatory Excell¢boéversity of Bristol; Bristol, M&3011)
http://research-information.bristol.ac.uk/en/pulitations/ascopingstudy-on-the-effectsof-health
professionalregulationon-thoseregulated(1f2f0f09defc-46ea8488ed670a54e2cc).htnflaccessed

07/05/15).

17 Selznick P., Focusing Organisational Research on Regulation in NollRRgdtory Policy anthe Social
SciencegBerkeley; California, 1985) at 363.

8 Baldwin, Cave and Lodge n14 above.

¥ Harlow C., Rawlings Raw and AdministratioB ed. (Cambridge University Press; Cambridge, 2009).

20 Trubek L.G., Rees J.V., Brydeflund A., Farquhar M., Heimer C.A., Health care and new governance: the
guest for effective regulatioriRegulation and Governan2¢2008):18.

2ln 8 above.

22 Galter B., Change in the governance of medicine: the politissleregulationPolicy and Politic7(2) (1999):
14358.
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behaviour?® These regulators include the Nursing and Midwifery Council (NMC) which is

regonsible for ensuring quality care is provided by all 0688,858registrants?

The current research aims to explore midwive
As such it was necessary first to assess the existing literature on theioagoflanidwifery

practice. A variety of health and health and social science databases were utilised in order to
accomplish this task. These encompassed: CINAHL, MEDLINE, Cochrane Library, Social
Policy and Practice, PubMed Central, Westlaw UK, and JST@&search terms which were

used in a number of different combinations
conduct 6, Ohealthcare professional/ regul at:i
of findings emerged from this literaireview. First it became clear that the regulatory systems
studied are not well supported by detailed empirical reséarstgond, that the existing

literature concentrates on the impact of regulation at organisationafidkizt, that there is

a biastowards research on the medical profession at the expense of other healthcare
professions; and finally, such empirical evidence as does exist tends to originate mainly from

the United States of America (USA).

Nonetheless, the literature review did rdveeaange of work of relevance to the current study
including work on clinical governance (1.3.1

(1.3.2) and third statutory supervision of midwifery (1.3.3).

22n 8 above.

24 Nursing and Midwifery Council (NMOr Register: An NMC Fact Sh@dviC; London, February 2014a).
25Brennan nl above.

26 Quick n16 above.

2"Mays N., Pope C., Qualitative Researdisddvational Methods in health care settingstish Medical Journal
311(6998) (1995): 1884; Sutherland K., Leatherman Regulation and quality improvement: a review of the
evidencgHealth Foundation; London, October 2006): these authors note thaietaee additional challenges in
terms of transferability and generalisability of the results of research carried out in one coumtryattempting

to apply it to other cultures and healthcare regimes.

6
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1.3.1 Clinical Governance: The Literature andEvidence

Clinical governance and risk management strategies are essential tools, employed to ensure
compliance with regulatory objectivé$.As will be seen in the following two chapters, they

have been central to a series of reforms which have intrdducemplex mass of regulation

over thepast fourdecades. Nevertheless, as Brennan observes above, there is limited empirical
evidence to support the impact of these systems on the excellence of he&lthodréhat

which does exist has frequently beaengrated from observational studiéghe difficulty
however, with using observational research generally, is that the researcher has little control
over the situation which is being observéds a result, it is difficult to determine what has
produced th actions being witnessed, and therefore this type of research cannot confirm the

causal link between regulation and enhancements td<are.

When searching the literature for this study it was discovered that the empirical research which
has been undertak to date, has had a tendency to focus on the impact that regulation has on
the organisation rather than the individéflnstitutional regulation has as its emphasis the
defining and conveying of anticipated levels of performance, together with surgeiléand
policing of behaviou?? and research studies which examine this type of regulation often
concentrate on the regulatory compliance of the organis&tida such the findings from these
studies whilst not entirely unrelated to the current researestign, might not provide specific

insights about how individual healthcare professionals might react to governance in ptactice.

28 Quick n16 above.

22Brennan nl above.

30 Sutherland ad Leatherman n27 above.

31 Mulhall A., In the field: notes on observation in qualitative reseatohrnal of Advanced Nursintl(3)
(2003):30613: this type of researclpermits the researcher to recognise and interpret the activities of the
participants

82 Sutherland and Leatherman n27 above.

33 Quick n16 above.

34 Sutherland and Leatherman n27 above.

35 Quick n16 above.

36 Quick n16 above.
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Several of the studies which examine the influence of clinical guidelines on patient care
established that guidance was meféective when used in conjunction with other stratedfies.
Thomas et al . od6s (2009) Cochrane systematic r
the potential to improve caf8 These studies were nonetheless recognised as dfdingted

relevane to the current projecas the data related only to the nursing profession and did not
address the nurseods®*dientiilsairolny nPahkiilnlgi pisn ede taal
review identified that clinical governance strategies which are dependent solely on guidelines
have not been shown to be effecttdelhis review focuses on the application of clinical
governance in general mtece and primary care, and as a result the findings may be limited in

terms of the current study. These authors moreover note that clinical governance within the
literature is an expression which is not well understood, and which is frequently associated

with bureaucratic power and medical authofitgnd suggest that more research is needed to

determine whether interventions improve saféty.

Other studies which have examined the individual rather than the institutional influence of
clinical governance whlicate that regulation that is led by the professions and is designed to

ensure public accountability is more effective than regulation which is imposed by the

37 Bloor K., Freemantle N., Khadjesari Z., Maynard A., Impact of NICE guidance on laparoscopic surgery for
inguinal hernias: analysis of interrupted time serBtish Medical Journ&26(2003):578; Hassan Z., Smith M.,
Littlewood S., Bouamra O., Hughes Biggin C., Amos K., Mendelow A.D., Lecky F., Head Injuries: a study
evaluating the impact of the NICE head injury guidelibBgsergency Medical Journ2R(12)(December
2005):845849; Sheldon T.A., Cullum N., Dawson D., Lankshear A., Lowson K., WattR., Weight D., Wright

Wos 2 KIFiQa GKS S@PARSYyOS GKFIG bL/9 3FdzARFYOS KIFa 0S8
GAYS &aSNRSa |ylrfteaAras | dzBitigh Medical Ddurad2$30UQcioben2@d)$Ba | Y R
Wathen B., Ban T., An evaluation of the impact of NICE guidance on GP presd@itiialy Journal of General
Practice54(2004):1037.

38 Thomas L.H., Cullum N.A., McColl E., Rousseau N., Soutter J., Steen N., Guidelines in professions allied to
medicine (Reviewochane Database of Systematic Revidsmie 1 Art. No.: CD000349 (2009).

ibid.

40 Phillips C.B., Pearce C.M., Hall S., Travaglia J., de Lusignan S., Love T., Kljakovic M., Can clinical governance
deliver quality improvement in Australian general practice grtnary care? A systematic review of the
evidenceClinical Governance: An International Jout®3(10) (November 2010): 6@&D7.

MhQ/ 2yy2Nl bodx t+Fi2y adX WD2@GSNYIyOS 2F |yR WI2PBSNYI y(
in an area mental health serviéaistralasian Psychiatd6(2) (April 2008): 693.

42 phillips et al n40 above at 606.
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employer® It has also been argued that regulatory and monitoring measures are only
successful Wwen they are merged with the actions of the healthcare professional in gfactice.
However the focus of this regulatory impact literature tends to be on the medical profession.
Within this literature some researchers report that ensuring that individaetitipners,
specifically doctors, follow the advice contained within clinical guidelines, is generally
problematic®® It is suggested that this is a result of the perceived loss of professional autonomy
that doctors fear, which may be associated withxitfle adherence to clinical guidelines, the

so called O6co*6kbookd medicine.

The issue of professional autonomy amongst different healthcare groups was explored in
Par ker and LKestadpwhizthsexafnel h@i3sue of compliance with guidelines

in practice*® These researchers analysed the views of 310 healthcare professionals (midwives,
doctors and nurses) in relation to the behaviour of colleagues that either conformed to or flouted
guidelines in hypothetical situatiof$The findings from thistudy indicated that midwives

were the most disapproving of actions which did not comply with guidelines even when the
outcome was good, whilst doctors were the most accepting of infringements regardless of the

outcome? Parker and Lawton suggest that #heddings may be directly linked to the

43 Sutherland K., Leatherman 8rofessional regulation: does certification improve medical standaBil&izh

Medical JournaB33(2006):439141.

44 Currie G., Humphreys M., Waring J., Rowley E., Narratives of professional regulation and safety: the case of
medical devices in anaesthetidlealth, Risk and Society (2) (2009):11-235.

45 Quick n16 above.

46 Michie S., Johnston M., Changing Clinical Behaviour by Making Guidelines BpitisifioVedical Journal
(BMJ)328 (7) (2004):34345: 41 studies were included in this review; RolandR&o S.R., Sibbald B., Hann M.,
Harrison S., Walter A., Guthrie B., Desroches C., Ferris T.G., Campbell E.G., Professional values and reported
behaviours of doctors in the USA and UK: quantitative suBréish Medical Journal Quality and Saféty(6)

(ine 2011): 51521.

4THarpwood V.Medicine, Malpractice and Misapprehensi¢RoutledgeCavendish; Oxon, 2007); Crawford R.,

Risk ritual and the management of control and anxiety in medical cuesdth: An Interdisciplinary Journal for

the Social Studgf Health, lllness and Medicii@é4) (2004):50528.

“8parker D., Lawton R., Judging the use of clinical guidelines by fellow profesSiotialsScience and Medicine
51(2000): 66%H77.

ibid.

Oibid.
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professional autonomy and decision making which is prized by the medical profésamoh,

as such mirrors the research discussed above. Although guidelines can cause similar
professional anxiety for some midwiv&sthe researchers maintain that for many midwives
compliance has become accepted over fihidere it is the collaborative nature of guideline
development which the researchers suggest has generated ownership, trust and respect from
midwives in terms of guidime usagé€’ Additionally, these authors argue that greater
knowledge and understanding amongst women about pregnancy and childbirth has increased
the potential for complaints if quality care is not offered, and as a result evidasee
guidelines whiclprovide clear direction for the midwife is seen as preferable to professional

autonomy?®

This interpretation of midwifery adherence to clinical guidelines may be compared to Hollins
Martin and Bullods (2009) quali tesinthe @K®st udy
Within this study, the twenty participants reported tension and challenges for midwives when
attempting to comply with clinical guidelines particularly in relation to facilitating woman
centred caré’ The findings draw attention to the cdaflithat can exist when assisting the
woman to make safe decisions when in labour which might be contrary to the directions
contained within the guidelines. HolliMartin and Bulls argued that in order to facilitate
woman centred care it may be simplercircumvent the guidelines instead of challenging
them?>® This study provides useful insights and data about the practice of midwifery and their

experience of working with clinical guidelines which appears to be more complex than Parker

5Libid.

52 Wilson J.H., Symon AClinicalRisk Managment in Midwifery: The Right to a Perfect Bal§g®oks for

Midwives; Oxford, 2002) at 159.

53 parker and Lawton n48 above.

54Parker and Lawton n48 above.

5 pParker and Lawton n48 above at 676.

%6 HollinsMartin C.J., Bull P., Protocols, policy directives@idi2 A OS LINE @A & A 2 yinternatidhal YA R A @S
Journal of Health Care Quality Assurag2€l) (2009): 5%6.

57 ibid.

8ibid at 62.
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and Lawt wouldseenstd aughgst. In presenting a more nuanced picture, this research

appears to offer a useful setting for the current study.

Other research from the USA which considers obstetric practices, additionally indicates that
when guidelines are compliedth there may be an improvement in practice, as measured by

a subsequent reduction in the number of claims for clinical negligence particularly in relation
to fetal heart rate monitoring in labotirAlthough this research originates in the USA and as
such presents challenges in terms of generalisability of the findings, it does nevertheless
provide additional awareness of the impact of guidelines in terms of addressing the increasing

numbers of litigation claims particularly within the speciality of eb#ts in the UKE

The picture that emerges from the existing literature on clinical governance strategies is thus
complex and varied but not well supported by detailed empirical research. Of the studies that
do exist, few considered the effect of regoity strategies on individual practitioners. This is

of particular relevance as the current study will therefore aim to add a new dimension to this
empirical research by focusing on the views of midwives. Further those studies which did so
concentrated pmarily on the medical professiéhTwo studies were found which examined

the impact of guidelines on midwifery practf@\hile more narrowly focused than the current
project, these two studies might nonetheless provide useful points of comparison. Howeve
the broad picture which emerges is one of the limited availability of empirical data that relates

directly to the topic of the current study:

5 MMI Companies, IncTransforming insights into clinical practice improvements: A 12 year data summary
resourcelMMI Campanies, Inc., lllinois, 1998).

50 National Health Service Litigation Authority (NHSWA Litigation Authority: Report and accounts 2013/14
Supporting the NH$The Stationary Office; London™ Quly 2014) at 24: this report states that currently
maternity claims represent the highest value within the NHS and are the third highest number of clinical
negligence claims.

61 Stacey M.Regulating British Medicine: The General Medical Co(Wdiy; Chichester, 1992); Rosenthal M.,
The Incompetent Doctor: Beli closed door€Open University Press; London, 1995).

52 Hollins Martin and Bull n55 above; Parker and Lawton n48 above.
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1.3.2 Healthcare Professionals Perceptions of Regulation and Regulators:€elBvidence

In addition to clinical governance, the midwifery profession is also subject to professional
regulation which is administered by the Nursing and Midwifery Council (NKChe NMC

is charged with the Opr ot e dhisithoongh:onintainingea p u b | |
register, setting standards, performing disciplinary investigations and issuing sanctions for
those deemed to have contravened the rules and staftiafdgo recent official reports
examined the NMC6s paanfomanisedional levéPaEach aentifiedg u | at o
that the NMC had weak governance structures in areas such as leadership of the organisation
and fitness to practice procedures and as a result was not perceived to be functioning
effectively®® Within the wider literature little empirical data was found which addressed the
specific question in this research which <col
the NMC, particularly in relation to whether or not the regulator was functioffiectigely in

the view of midwives. A reader poll conducted by M#sing Standardn 2013 found that

several nursing respondents, as a result of personal experiences, had little confidence in the
NMC and its ability to ensure robust disciplinary proges’ Although theNursing Standard

poll does not present rigorous information about the research methods that were used, such as
sample size, it does nevertheless offer some general insights into at least some nursing

registrant so vi abiisytodd an effective edlfatorand it s

Further research exists regarding other health care professional groups and their perceptions of

regulation and regulators. Within this literature the empirical research focused on the medical

53n 9 above .

54n 9 aboveNursing and Midwifery Council (NM@)e Code: Standards of Conduct, performance and ethics for
Nurses and Midwive@NMC; London, 20G8H.

% House of Commons Health Committ® Report of Session 2043 :2103 accountability hearing with the
Nursing and Midwifery Counc{Stationary Office; dndon, 3¢ December 2013)Council for Healthcare
Regulatory Excellence (CHBEategic review of the Nursing and Midwifery Council: Final REPHIRE; London,

3 July 2012).

56 CHRE ibid.

67 KendaHRaynor P., Nurses have their say on the regulbltmsng Standard27(32) (1&" April 2013):1618.
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profession and includeal study by McGivern and Fischer (20£8Y hese researchers carried

out a small scale UK study which used interviews with doctors, medical regulators and service
users to examine their views and experiences of regulatory disciplinary procdiines.
resuls of this studyalthough limited in terms of numbers of participants (eighteen) used in the
research, identified that doctors often had feelings of guilt, particularly in relation to
disciplinary processes, and that these emotions were influential is ¢é¢tmow they perceived

regulation and its impact on practice.

As a result of extending the search terms, empirical research was tfairekamined the

impact of professional registration, and which confirmed the apparent connection between
registrationand the provision of safe cafeThis research was mainly conducted in the USA

and once again focused on the medical profession. In the context of the disciplinary role of the
regulator and fitness to practice procedures, the literature provides a cengpimson that
professional regulation is often perceived by registrants as being related to chastisement and

punishment? There is however little empirical evidence to support this assertion.

Only one small study was found that explored the opinionalthicare professionals other
than doctor€? This study, undertaken by LaDuke (2000), examined the perceptions and
experiences of nurses in the USA who had been disciplined for professional mis¢éitiect.

findings from this research indicated that th@att of being disciplined went further than the

58 McGivern G., Fischer M., Medical regulation, spectacular transparency and the blame bisiness of

Health Organisation and Manageme24(6) (2010): 59610.

5%ibid.

jbid.

“Brennan nl above; Sharp L.KasBook P.G., Lipsky M.S., Horowitz S.D., Miller S.H., Specialty board certification
and clinical outcomes: the missing lillcademic Medicing7 (2002):534542.

2Quick n16 above; Morrison J., Wickersham M.S., Physicians disciplined by a state meditidimal of

the American Medical Associati@79 (1998): 1889.893.

BIF5dz21 S {dX ¢KS SFFSOGa 2 AmelidnRIFudhal af N@rsiipd(6) Bunei2000L) Ay S 2y

26-33.
"ibid.
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punishments that were levied against the nurses when foundguiltg. Duk eds (2000)
was limited as it had a poor response rate (19 per cent) and did not explore in depth the
additional comments that weeprovided by the participantsNevertheless, the observations

that were offered indicated that the nurses who had been disciplined experienced loss of

confidence both in themselves and in others with whom they wdfked.

When searching the literature fevidence related to the research question it was established

that there was very little available data on the views and experiences of UK midwives in terms

of regulation and the NMC. The studies whict
of reguhtion focused in the main on the medical profession and did not relate directly to
midwives. Further these studies were too small to be generalizable, and were undertaken in the
USA. As such, it is difficult to extrapolate their findings to the very déifiercontext of the

UK. In terms of the current research question, the results of these studies do nevertheless draw
attention to the negative perceptions of the regulator and its ability to positively influence the

behaviour of registrants.

1.3.3 Statubry Supervision of Midwives: Reviewing the Literature

Statutory supervision of midwives has formed part of the regulatory framework for midwives

in the UK since the first Midwives Registration Act in 1982%.has undergone more empirical
scrutiny than angther regulatory activity connected to midwifery governance in the UK. This
has included a range of studies which have generated diverse findings. Henshaw et al., (2013)

in a recent literature revieW,evaluated nineteen studies, and found that thirteehbeen

Sibid.

"®ibid.

ibid.

"8 Midwives Act 1902 C.17 (Englaawnid Wales)

Bl Syaklg ! [/ fFIN]JS 563 [2y3 | ®dCdX aARsA@PSa | yR &dz
supervision of midwifery within the United Kingdom: A systematic reWkgwifery 29 (2013):7585.
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conducted before the publication of contemporary NMi@wives Rules and Standartfs

Some of the studies reported by Henshaw et al. have particular relevance to the focus of the
current study and have therefore been reported below. These autmardHatithe empirical
research currently available may be limited and dated, and that further research needs to be
undertaken which would help to inform future regulatory frameworks in midwitery.
Henshaw et al. additionally note that there was inadegletéled evidence which endorses

the manner in which statutory supervision contributes to safe quality care provision in the
maternity service® This was a sentiment which was echoed byihgs Fund Revie\{2015)

who reported that there was limited a@awhich demonstrated that supervision prevented
midwives from being referred to the NMC for fitness to practice isSU€his report did
however recognise that the |l ack of evidence

data collection processé&s.

In the context of the current study which aims to explore midwipesceptions ofthe
regulatory framewdeincluding statutory supervision, one of the studies reviewed by Henshaw

et al. was that of Stapleton et al. (1998). These researchers examined midwifery perceptions of
supervision and found that knowledge and understanding of the statutory framework was
varied, with fundamental differences being noted between supervisors and mithives.
Stapl eton et ,¥8indegh intelvieves8vere carriad dug with supervisors of
midwives and midwives across six sitesolving a variety of grades arateas ofpractice®®

These authors note that the participants thought that supervision was necessary to protect them

80 Nursing and Midwifery Council (NM&)dwives Rules and Standar@déMC; London, 2012a).

81 Henshaw, Clarke and Long n79 above at 84.

82 Henshaw, Clarke and Long n79 above at 84.

83Baird R, Murray R, Seale RFoot G Perry G Kings Fund Review of Midwifery Regulafiéings Fund; London,
2015)

84ibid.

85 Stapleton H., Duerden J., Kirkham Myaluation of the Impact of Supervision of Midwives on Midwifery
Practice and the Quality of Midwifery CqEenglish National Board (ENB); London, 1998).

8 ibid.
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from complaints and litigatiofY. In this study the issue of monitoring of standards of care by

the supervisors of midwives was considered bytipipants to be oppressive and, as such,
prevented the development of an empathetic association between supervisors of midwives and
the midwife®® Again, another study reviewed by Henshaw et al. was Williams (1996)
qualitative study which explored the supisor/supervisee relationship and recommended that
the supervisors of midwives should be consi

substantial experience in the clinical arena with which to support the miwife.

This issue of gaining suppdhrough the supervisory relationship was similarly highlighted in

Bal | et al .6s (2002) study. I n this study,
midwifery profession, and which included a postal survey of 1975 midwives (with a response

rate of 52per cent) and 28 ethnographic interviews with midwifery participants, the researchers
found that junior midwives were more likely to feel unsupported by supervision than more
senior colleague¥. This concept of lack of support was also reported in McDaitStewart

Moor eds ( 20am6NcDaidasdsSewactMoor eé6s (2006) study,
asked about their views and opinions of the role of statutory supervision of midwifery in
Northern Ireland? In this research, participants spoke about anuii@le relationship that
existed between the supervisor and supervise
thankf ul they did not need supervisionbo, as

addressing problents. Overall this lack ofconfirmation in the empirical literature that

87 ibid.

88 Stapleton H., Kirkham Msupervision of Midwives in England 198#97in Kirkham M., edDevelopments in the
Supervision of Midwivg8ooks for Midwives Press; Oxford, 2000):921

89Williams E.M.J, Clinicians views of supervision in Kirkham MSegstrvision of MidwivegBooks for Midwives
press; Oxford, 1996):14P62.

%0 Ball L., Curtis P., Kirkham Mhy do Midwives LeavéRoyal College of MidwivéRCM)and the Department
of Trade and Industry Partnership Fy2002)

91 McDaid C., Stewaitloore J., Supervision: howmahe gap be bridged®lidwives: The official Journal of the
Royal College of Midwiv&¢5)(2006)180-183.

92 jbid.

S ibid.
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statutory supervision facilitates the protection of the public is challenging given that concerns
about the provision of maternity care perstsand claims of negligence and litigation continue

to increasé&®

There is a rich and evolving literature which examines the regulation of health care. However

the research tends to be dominated by studies conducted at institutional level. Those studies
thatconsider the individual healthcare professional insteatieofristitution tend to focus on

the medical profession and the experience of doctors. Much of the existing literature is focused

on the US experience, where regulatory frameworks and practice experiences are very
different. Further given the pace of refoamd change within health service regulation, much

of the existing literature, particularly in relation to statutory supervision of midwifery, predates

the current NMCMidwives Rules and Standarths This review of the literature has
demonstrated thattheres a | ack of high quality empirical
perceptions of the regulatory framework and addresses the research question posed in this

study.
1.4. Methodology

The current study was designed to offer a stegal exploration omidwifery governance
frameworks, which might seek to fill some of the gaps in the existing literature, as identified
above?®’ Ewick and Silbey suggest that sotémal studies may be defined as the exploration

of the function of law in shared societal sitions in an attempt to understand the influence

94 Knight et al n11 above.

% National Health Service Litigation Authority (NHAPBLA Risk Management Standards 28084 (NHSLA;
London, 2013).

9% NMC n78 above.

97Fitzpatrick P.Being Social in Soeiegal StudieSournal of Law and Socie®2(1) March 1995): 105112;
Cotterrell R., Why Must Legal Ideas be Interpreted Sociologitmlisnal of Law and Socie2$(2) (June 1998):
171-192
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that each has on the oti&iin this instance the impact that regulation has on facilitating safe
midwifery care in practice. This study was initiated as a result of my interest in how midwives
perceive goveance, its impact on their practice and the relationship between the pregnant
woman and the midwife. By employing a strategy which examineditieel experiencéof

the subjects, their understanding ofaybeegul at
described and analys&dl mport antly for the current study
may be understood fr om t¥ Ehe iesulting dataccanaherobe o wn
utilised to determine whether, in the view of the participants, the regulatory framework
supports or undermines the statutory aim of protecting the public. As acknowledged above, the
study cannot hope to provide a definiti@aswer to the question of whether the regulatory
framework has operated to facilitate safe care. It can, however, hope to offer new insights by
giving voice to one significant group of actors, namely midwives, whose perspectives are not

well representeth the existing literature.

The chapter will now explain the methodological techniques that have been employed to obtain
and analyse the empirical data in this thes
experiences of governance and regulatighénclinical setting today. The study draws on both
guantitative data gathered in a survey and qualitative data frorrss@ictiured interviews. The

following section will review the ethical issues which were identified and addressed prior to
undertakinghe empirical research (1.4.1), it will then examine the research strategies used to
collect the data (1.4.2 and 1.4.3 ), and the methods that have been drawn upon to analyse the

data (1.4.4).

B9 GAO] t P {AfoSe {d{dI ¢KS { 2ThédCommoah Plgca of Ntlz@torie2 y 2 F [ S
from everyday lif§University of Chicago Press; London, 1998533

%yan Manen M,Researching lived experienceirkian science for an action sensitive pedag@igite University

of New York Press; Albany, 1990)

100Bogdan R., Taylor Slatroduction to Qualitative Research Methods: A Phenomenological Approach to Social
SciencegWiley; New York, 1975):1134.
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1.4.1 Ethical Considerations

As this study involved interviewsith human subjects, it was a requirement that ethical
approval for the study was obtained from the Higher Education Institution supporting the
research study and the local NHS Trusts from where most of the participants would be drawn,
prior to the commerament of the studif! This is in accordance with the guidance in the
Department of Health (2011¢overnance Arrangements for Research Ethics Committees
document, which recommends that research that involves NHS staff who are recruited as a
consequence of #ir professional role does not necessitate NHS KE€&search Ethics
Committeeyeview, but does however require authorisation from the relevaniNeta rust

Research and Development (R and D) offi®8s.

The ethical guidelines produced by these orgainissitwhich were consulted as a result of the
ethical review process, emphasise the importance of consent and beneficence as well as
confidentiality®®Recognition of and commitment to these principles is considered an essential
part of the research procesfien conducting research that involves ped{flavithin this

process, strategies were therefore devised to address concerns related to consent, risk and

confidentiality.

0lEthicalapproval for this study was sought from University of Kent Law School the Research Ethics Advisory
Group; East Kent Hospitals University NHS Foundation Trust Research and Development Department; Maidstone
and Tunbridge Wells NHS Trust Research and DevelapDepartment.

102 pepartment of Health (DH3overnance Arrangements for Research Ethics Committees (GEAIREC3eds,

May 2011a)

103yniversity of Kent (UOKJode of Ethical Practice in ReseatddK; Canterbury, 2009¥0cio Legal Studies

l 342 OA | Btatengr@ & of  Principles  of  Ethical  Research  Practiogdanuary ~ 2009)
http://www.slsa.ac.uk/images/slsadownloads/ethicalstatement/slsa%20ethics%20statement%20_final %5B1
%5D.pdfaccessed 29/01/12).

104 World Medical Assembly (WMA)orld Medical Association Declaration of Helsinki Ethical Principles for
Medical Research Invahg Human Subject8®MA,; Edinburgh, October 2000)
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1.4.1.2 Consent and the Risk of Harm

Before commencing the survé$ the participants are provided with an introductory letter

which outlined the nature and purpose of the research, and the demands it would place on them
if they agreed to take part in the study. Following consideration of the information they could
then choose to consentparticipate in the researétf It was assumed that by completing the

survey that participants had given their consent.

An information sheet (see appendix gnejgs provided to participants before the semi
structured interviews were conducted. This gawegarticipant the opportunity to have any
queries clarified so that informed, written consent could be obtained prior to commencing the
interviews (see appendix two farcopy ofthe consent form). Furthermore, they were made
aware that they could withdrafnom the research at any time should they choose, although no
participant chose to do so. Voluntary, informed consent to participate in research in this manner
endor ses t he s-ddeyminationéasd reinforgds the respectdoe that pergon b

the researchet?’As such it was considered pivotal to the empirical research activity.

The midwives who took part in the research study, either in the survey or thetagrhired
interviews, were not expected to be exposed to physical risks or hanmasast of participating

in the study as they would not be subjected to procedures or treatments. However, within the
research process it is also essential to facilitate the reduction of psychological harm to
participantst®® Therefore prior to the intersw being carried out it was determined that in the
event that participants became distressed or embarrassed during the interview, for example in

relation to incidents in practice where care provision had been poor or where there had been a

1051n this chapter the term survey will be applied to both the online survey and the paper questionnaire methods
that were used to collect data for the quantitative arm of the research.

6 Tangwa G.B., Ettal principles in health research and review procdss Tropical 125(2009):557.

107 polit D.E., Hungler B.Essentials of Nursing Research: Methods, Appraisal and Utili&tie. (Lippincott;
Philadelphia, 1993); Knudson P.L., Ethical Principles in Human Subject Résehiots of MedicdResearch
32(2001):472474.

108 polit and Hungler ibid at 74.
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poor outcome, tht the interview would be suspended whilst the researcher offered assistance
and alternative avenues of support for the participant. In this way it was hoped that the welfare
and safety of participants would be maintaif®dhis strategy was considered iamportant
element of the study as in doing so the research would not unduly impact on the patfitipant.
In the event the participants did not experience any psychological difficulties throughout the

interview process and as such the strategy was not ireptechor required.

Equally, in the discussions that took place prior to commencing the interviews, the participants
were made aware that if information about perceived poor practice or poor outcomes was
disclosed during the interview, that the intervieweould be informed of the need to divulge

this information to the participantds supery
identified issues could be investigated in more detail. Although this might present a conflict of
interest for me as thresearchélt! as a registrant midwife and healthcare professional | have

a duty of care to pregnant women and as such must reveal such material to ensure safe practice

is maintained!? Within this empirical research the information that was provided by the
participants did not identify unsafe practice, and so again there was no need to invoke this

procedure.
1.4.1.3 Confidentiality, Anonymity and Data Protection

Participants within remarch studies have the right to privacy and it is therefore the
responsibility of the researcher to ensure that the research is as discreet as is'pbasible.
such within the consent process, study participants were informed that confidentiality,

anonymit and data protection would be assured. This was believed to be particularly important

109 Roberts C Ethical GuidelinegSocial Research Association; London, 2003).

110Bryman A.Social Research Method$ ed. (Oxford University Press; Oxford, 2012):188.

11 Roberts n10 above.

12Nursing and Midwifery Council (NMRjising concerns: Guidance for nurses and midwNBEC; London,
2013a).

113 polit and Hungler nIDabove
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as the participants were drawn from a specific setting in the South East of England, a relatively
narrow geographical area, which might makedemntification more likgt.'* The online

survey, which was constructed using a secure server and which encrypted responses, did not
contain any names of participants or any other identifying informéatfdrhe invitation email

which was sent to participants inviting them to complle&online survey was accessed by a
separate link contained in the email. The researcher did not have access to online survey
participantsd responses through this email v
the respondents, as anonymity isiged when the researcher is unable to connect a subject
with the data that the subject has provid€dlhe participants who wished to access a paper
guestionnaire or summary of the results or participate in the interviews were invited to provide
email conact details. These details were not linked to the survey responses which enabled
anonymity to be maintained. The data produced was kept in a secure place during the study,
which only the researcher could access. All data will be destroyed two yearshafter t

completion of the doctoral study/’

For the face to face sersiructured interviews, participant contact information has been kept
separately from the transcripts from the interviews so that participants could not be
identified1*8 All information derivedrom this process, including information about individual
service users, was anonymised to help to maintain confidentiflifihis was continued
throughout the analysis of data and in the presentation of results in this thesis through the use

of pseudonymsvhen direct quotes from participants are employed.

14Flick U.Introducing Research Methodology: A Beginners Guide to Doing a Research (BagjectLondon,

2011).

115 Data Protection Act 1998.

116 polit and Hungler nIDabove.

117n 115 above.

18wiles R., Crow G., Heath S., Charles V., The Managementfiofe@tality and Anonymity in Social Research
International Journal of Social Research Methodoltt$) (2008):41-A28.

W SyyAyl adr [ dzidSNI Lox . FAfSe | &3 9 QualtatMe Resdaha dzSa Ay
Methods(Sage; London, 2011):&D.
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1.4.2Sampling

The process of selecting participants for an empirical research study is referred to as
sampling'?° The choice of the sample should be related to the research question in the context
of the nature and objective of the investigation. In this study the participants were purposively
selected for their knowledge and experience of the regulation and governance of mitkkifery.
An important element of the sampling process in this study, wait shaiuld be representative

of a wide range of categories of qualified midwives working withalocale'??

As a practising midwife myself, working within the South East of England, this position helped
me to gain access to thtemmunityof midwives who also practice in this area. | am currently

a Senior Midwifery Lecturer with a local Higher Education Institute and as part of that role |
support students and midwives in an educational capacity, in the clinical setting in a local NHS
Trud. Additionally, I have in the past been employed as a clinical midwife in another NHS
Trust in Kent and remain in contact with a number of the midwives who work in the Trust.
Whilst | am a membeof the local midwifery populatiorl,am not currently (anevas not at

the time of interview)n a position of authority over the participan#ss such, there was no
potential problem of undue influence or thiatir responses would be biased as a result of our

relationship.

Drawing on the professional contaatstablished through this position within the local

midwifery community | was able to approach the Heads of Midwifery (one of whom agreed

2t xGySe 2d! &3 t | NJ SN Wos / 2y RdzO( AQualitative Researé¢hiniPhysicRldS  w S a
Activity and the Health Professiofiduman Kinetics; Northern lIllinois University, 2009)}429

121 Cleary M., Hrsfall J., Hayter M., Data Collection and Sampling in qualitative research: does size matter?
Journal of Advanced NursiT@(3)(2014):473175; Denzin N., Lincoln Yandbook of Qualitative Resear2

ed. (Sage; London, 2000 ollingridge D.S., GrantE, The quality of qualitative resear@imerican Journal of

Medical Quality23(5)(2008):38895; Paton M.Q.QualitativeEvaluation and Research Metho?l$ ed. (Sage;

London, 1990).

122 Bryman n10 above: 415429: Bryman refers to this type of samplingcaiserion sampling where sampling

takes place across all units (or individuals) that meet the criteria.
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to participate in the study) to gain their approval for conducting this research study. The impact
of this commonalitywithin this group of midwivesyas that | was accepted and trusted by the
managers>who gave their permission for me to approach the midwives working within their
NHS Trust. Once ethical approval was granted from the Research and Developam@iiD}R
departments at the NHS Trusts where the midwives were employed, these midwifery managers
gave me access to the database of email addresses for midwives working in these two Trusts.

Following which | was able to send emails to a large number of midwives.

Interestingly, although the midwifery managers initially advised me that the midwives might

be unresponsive to the request to participate in the survey and thstsernired interviews,

when | sent the email invitations to participants inviting them to éet@phe questionnaire,

the response from the midwives appeared to
were unfounded. Upon hearing of the study, midwives willingly completed the survey and
volunteered to participate in the interviews. As a lteeti my position within the local

midwifery population, there may have been an assumption amongst participants that | would
have been likely to share their midwifery interests, commitment and values, which might have

generated a desire to become involirethe researck*

Consequently, I achieved a 70% (n 132} respc
structured interviews. Throughout the entire process of the study, midwives were genuinely
interested and supportive of my research, and would t#ienthe time to discuss the concept

of midwifery governance and the impact that it has on their ability to provide safe care to

23pwyer S.D, Buckle J.L., The Space Between: On Being andngislder in Qualitative Research
International Journal of Qualitative Metho@¢1)(20®):54-63
124ibid at 58
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pregnant women. As such my position within this community assisted with the collection of

data for my study?

In this study| was able to gather a range of diverse types of experience of regttéatidrere
differences in the sample included: length of time the participant had been qualified, whether
or not they were a supervisors of midwives, whethey worked either as andependent
midwife or within the NHS, and whether or not they had any experience of developmental or
supervised practice within the statutory supervision of midwives framework. For those
midwives working within the NHS, the criteria also incorporated tfierdnt pay scales (from

band five to band eight) which represented midwives with a range of experience from the most
junior (band five) to the more senior in positions of management (band eight). In ensuring such
a broad sample, it was anticipated tat findings might then be more relevant and applicable

to the wider population of qualified midwifery registrants working in the'@K.

The survey was distributed to a small sample of 192 of the 40,000 midwifery registrants
working in the UK!?® in theNHS a as independent midwives in the South East of England
between May 2012 and March 2013. In order to achieve a high response rate the topic needed
to be interesting or relevant to the participaitdn this study a response rate of 70 per cent

( n 1 3 2apsto indigatp that the topic was important andtbatparticipants had opinions

and views on that they wished to share with the researcher who was also a midwife. Further
the high response rate for the small sample size was considered to be mor¢outheful
integrity of the study than a larger samgplatmight generate a lower response rati¢hin the

time frame given for the researtf{ Additionally, the respondents who completed the survey

125 ibid

126 sandelowski M., Focus on Qualitative methods: sample size in qualitative regesearch in Nursing and
Health18(1995): 174183.

127 Sjlverman D.Doing Qualitative Resear@® ed. (Sage; London, 2008).

122NMC n 2 above.

129Bryman n10above 653-682.

BOEvans S.J.W., Good Surveys gBidiésh Medical Journ&02(1991):303.
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had a range of experience across the midwifery spectruchwhay be seen to support this

claim.

Theonl i ne survey was administered via a web a
email address. The email contact addresses were accessed via the local Kent Primary Care
Trusts. The i nde denattdetails ware dbtained gis oblinesinfoamation
from the I ndependent Mi dwi vesd Association.
participants that contained information about the research and a link to the online survey. The
invitation emd provided the participants with the opportunity to contact me via email if they

wished to take part in a follow up sestructured interview.

When conducting an online survey bias may occur as a result-eéspanse from individuals

and there is somevidence to suggest that online surveys often generate low responsé rate.

In the current study in order to achieve as high a response rate as pdstill@articipants

were offered within the introductory email, the opportunity to complete a papé@refdhe

online survey questions. This was undertaken, as paper questionnaires are generally considered
to have higher response rates than online suf?yihis was confirmed in the study as 88

paper questionnaires were requested and returned whilstrd@pants completed the online
survey. Within the literature when research of this nature is undertaken a response rate of 60
per cent or more is considered the minimum necessary to ensure that the sample is

representative of the population and largeugioto produce robust resutfé.As such the

131 Sheehan K., Email Survey Response Rates: A Risiemal of Computer Mediated Communicatis(?)

(January  2001) http://onlinelibrary.wiley.com/doi/10.1111/j.10836101.2001.tb00117.x/full (accessed
27/12/14).

132 Evans n30above.

133Nulty D.D., The adequacy of response rates to online and paper surveys: whatdamefdssessment and
Evaluation in Higher Educati@3(3) (June 2008):36314.

134 Rubin A., Babbie EEssential Research Methods for Social WBted. (CENGAGE Learning; Belmont C.A.,
2010); Herold J.M., Virgil Peavy J., Surveys and Sampling in GEgBi&ld Epistemolog§Oxford University

Press; Oxford, 2002): 198 6;Fincham J.E., Response Rates and Responsiveness for Surveys, Standards and the
JournalAmerican Journal of Pharmacological Educafig(®) (15 April 2008):43.
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response rate for this study exceeded the minimum standard and there is therefore some
grounds for believing that the sample is broadly representative of midwives practising in the

South East of England.

The sudy attempted to recruit participants who were representative of the broader population

of midwives in the UK. The demographic of participants who completed the survey was as
foll ows; 95 per cent of respondentwhis(te 127)
remaining five per cent of mi dwi ves (n 7) \
practice or had recently been engaged as independent midwives. Whilst these figures are
disproportionate to actual numbers of midwives working in the psklitor compared with

those working as independent practitioners where it is estimated that only 0.4 per cent of
midwives are employed independently in the HKwithin this study the over representation

of IMs was a deliberate and important strategy aseth@actitioners were likely to offer a

di fferent perspective of governance and regu
females who had gained their midwifery qualification within the United Kingdom, compared

to 99.6 per cent of women the national figures for midwifer}?®

The sample also contained a broad | evel of e
been in practicéor five orlessy e ar s ; 12 per cent of participe
between sixtotenyears82 per cent of midwives (n 37) had
and twenty years,; whil st 23 per cent (n 31)
registered midwife. Within the sample, those participants who were employed in the NHS also

heldavari ety of positions: 12 per cent (n 15)

per cent (n 81) were band six midwives, 13 i

135 Department of Health (DHhdependent Midwives: Insurance options outlifBéi; London, BMarch 2014).
136 Nursing and Midwifery Council (NMSfatistical Analysis of the Register 1 April 2007 to March 2008C;
London, 2008b)nithe most current dataite number ofmenworking as a midwife in the UK is 0.4%
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cent (n 10) were wor k¥ fhgse figaresgpartitamyntibseavhighht or

relate to the pay banding framework correlate with workforce figures produced natidhally.

The midwives who took part in the survey were all based in the South East of England, where
the provision of maternity services includes midwiwds provide care in both the acute and
community setting$®®*Wi t hin the sample 51 per cent (n
environment, whilst 42 per cent (n 56) were
reflect the large geographical a@aer which care is provided in the South East Coast region,
which includes both urban and rural locations. It is therefore recognised that the sample might
not reflect the experiences of midwives in areas where provision of care is more predominately
urban or rural in nature and whilst there is no apparent reason why these factors should have a
significant I mpact on midwivesd views of r

research.

The face to face interviews began towards the end of the tiottedlfor the survey. Four pilot
interviewswere conducted drawing on contacts and associates known to the reséaidtisr.
permitted the testing of the interview sched(dppendix three for a copy of the interview
schedule}o determine whether it wdi for purpose. As a result some of the questions were

refined. For example in the pilot interviews, midwives were asked to consider perceptions of

BNational Health Service (NH&)enda for Change (AfC): Pay R4MidS; London SApril 2014): he national

pay system for the NH&own asAgendafor ChanggAfC)applies to aldirectly employed staff except doctors

and the most senior managersn the NHS pay scales or bands are eyt to denote seniority of positions,

band 5 positions are usually allocated to midwives who are newly qualified; band 6 to those who hold some
responsibility within their role; band 7 roles are normally given to midwives with some managerial respggnsibili
including for example managing the labour ward or as a community team leader, whilst band 8 midwives are
usually those in management positions such as risk manager or matrons.

138 National Audit Office (NAQJaternity Service in Englarifepartment of t¢alth (DH); London,'8November

2013); Midwifery 2020 Programméidwifery 2020 Workforce and Workload Final Rep@ktorkforce and
Workload Workstream Groyscotland, 3% March 2010).

19 East Kent Hospital University NHS Foundation Trust (EXegnancy and Childbirth: Maternity Services in

East Kenhttp://www.ekhuft.nhs.uk/patientsand-visitors/services/az-of-services/pregnancgnd-childbirth/
(accessed 29/12/2014).

WYy grtsS {®dX . NAYLYlIYyY { &3 |/ 2 VitBrdews kedrding lthyg CrafyoliQBiai@veS 6 A y
Research Interviewing® ed. (Sage; London, 200923-141.
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statutory supervision of midwifery in general terms. However this was later amended to include
specific conparative questions about whether the nursing profession (which is not regulated in
the same waykhould also have this form of statutory regulation. This enabled an exploration

of what the advantages and disadvantages to the nursing profession might be if this were to be
implemented, and permitted a more nuanced understanding of the influenceutafrystat
supervision for midwives. The revised interview schedule was then adopted in subsequent

interviews.

Following the interview, the participants were asked to recommend other participants who met
the study criteria. This method of recruitment is reférto as snowball or chain sampling as

the number of participants in the study is increased as each new person is recruited to the
study!*! The advantage of this type of sampling is that recruitment to the study takes place
through a familiar and reliabladividual who can outline the process to potential participants

and increase participation as a restflt.

Nevertheless it is acknowledged that snowball sampling may not enable a representative
sample of the midwifery populatidfi® As such, in an attempt tensure that the sample
reflected the wider population of midwives working in the UK with a range of experience, after
ten interviews had been conducted, the sample was revidwedresult of thiprocesst was
identified that there was a need to recnudre midwives who had been qualified less than ten
years and who worked in the NHSecruitment was enhanced by participation in the survey
with one volunteebeing gainedrom the online survey, and three from the paper questionnaire.
These midwives hadiffering levels of experience but included registrants who had less than

ten yearsb6 experience post qualification. I

1 Hennink, Hutter, Bailey, n®labove: 169200.
142ibid.
143Bryman nl10above: 183207.
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midwifery registrants who had a diverse experience of regulation and governameetice

could be maximised.

This sample size should be sufficient to offer important insights into at least some of the
perceptions and experiences of regulation for this group of healthcare professionals who are
currently undesstudied in the literatureFurther, midwifery regulation has undergone and
continues to experience significant chahtfeand as such this study is limited in so far as it
represents the views and opinions of a particular cohort of midwives at a particular point in

time. It is hopedhat further studies may emerge to confirm or refute these finéthgs.

The sample of mi dwi ves ( n-stiduyed mwoenoewspwemreas ci p a
foll ows: al | participants (n 20) were femal
within  t he United Kingdom. 85 per cent (n 17) o
sector whilst 15 per cent (n 3) were current
practitioner. Again, whilst higher than the national average, this wato fieet useful, as this

cohort was likely to contribute different experiencBlse sample of participants in the semi
structured interviewthereforec onsi st ed of: 40 per cent (n 8)
bet ween nought t o 6)avhohaddeen is practk® between eleved tot (N
twenty years, whilst further3 0 p er whohad beema régistered midwife for more

than twenty years. Figure one below is a diagrammatic representation of participants who took

part in the survey anthé semistructured interviews in terms of their years of experience.

144 Department of Health (DHpovernment Response to the NHS Future Forum R@pm@tStationary Office;
London, June 2011bParliamentary and Health Service Ombudsm@HSO)Midwifery supervision and
regulation:recommendations for chang@he Stationary Office; London, December 2013).

145 Silverman n12 above at 213.
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E Survey

Representation of the Comparision of Participants in the
Survey and Serdbtructured Interviews

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

Semi- Structured Int

37%

20%

0-5 years

37

%

20%

280430% 30%
23%

20%
n I I

6-10 years 11-20 years > 20 years
12% 28% 23%
20% 30% 30%

Number of Years Qualified as a Midwife

Fig 1.

For t hose mi

dwi

ves working in the NH

S th

the NHS pay banding structul®. The exception to this was band five midwives, who were

e S ¢

not includedn the semistructured interviews. Within the NHS, band five is the entry level pay

band which is normally awarded to newly qualified midwitésTherefore whilst it is

acknowledged that band five midwives would have some experience of gmeritawas

decided that they would not have the necessary depth of experience to be able to participate in

the intervi

empl oyed

cent (n

as

e WS

with confidence. The

samp

|l e ¢

band si x mi Hawd seversppst ah®a fuyptleer 14 pee nt  (

2) were employed as band eight

mi dw

representation of midwives in the NHS who were practising in either the acute hospital setting

(51 per

per cent

cent

(n

4)

n yl le)n,v ioro ntmeentc o MmMu npier

ce

were supervisors of mi dwi

nt,

Ves

1460137 above: band 6 positions are usually given to midwives who have ben qualified at least one year and who
have completed additional competencies whiare identified by the local NHS Trusts employer.

14710137 above.
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Midwifery Council (NMC) estimate$!® However it was felt that participants with direct
experience of the statry supervision of midwifery framework might offer some valuable
insights when compared to midwives who were not supervisors of midwives. Moreover, it was
believed that the inclusion of four supervisors of midwives, although recognised as a small

samplewould help to produce a more balanced viewhefopinionrs of this specific group.

The collection of data can be discontinued when saturation or redundancy is reached.
Redundancy may be described as the point at which after carrying out numerous interviews
concepts reoccur several times, and the interview process appears to produce no new additional
ideas or theme¥? Saturation is defined as being reached when all the research questions have
been comprehensively examined and no additional concepts or theppear in later
interviews®® Saturation was reached in this study after a total of twenty midywises met

the criteriatook part in the senstructured interviews. This was in accordance with the initial
estimate which was identified at the start @& thsearch study. At the saturation point, the data
was extensively examined and it was determined that themes were being repeated without

generating any new additional concepts.

1.4.3 The Research Strategies

A mixed methods approach was employed for dat@ysis, combining both qualitative and
quantitative research techniquésThis approach is useful when, as in the current study, the

research question requires a realistic and c

18Nursing and Midwifery Council (NM&)pervision, Support and Safety: report of the quality assurance of local
supervising authorities 2032013 (NMC; London, 2013b): this report identififgat in the South East Coast
region there are approximately 180 supervisors of midwives to 2600 practising midwives which equates to
1:14.The NMC recommended ratio of supervisors of midwives to midwives is 1:15.

9 Cleary and Horsfall n12bove.

150 Trotter R.T., Qualitative research sample design and sample size: resolving and unresolved issues and
inferential imperativePreventive MedicinB5(5) (2012): 39800 at 399.

1Bryman nl10above:627-652.
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and views'®? The unitig of multiple research strategies in this manner is defined as
triangulation, whereby the researcher seeks to merge the data at a point where an authentic
depiction of reality may be obtainétf. Equally qualitative and quantitative research methods
when caonbined may provide rigour to the assessment and meaning of the constructs under
consideration which enables the researcher to draw upon the strengths of each research
methodology*®>* The following section will now examine the quantitative (1.4.3.1) and

qualitative (1.4.3.2) research methods that were used to gather data for this study.

1.4.3.1 Quantitative Research Methods

Quantitative research may be defined as the collection of numeri¢®dittanay also be
described as a goal orientated technique wherentbation is to achieve unbiased results
through the broad standardisation of the process wherever pds&ibie.noted above,
guantitative methodaere employed in the form of a survefich | designedsee appendix
four).® The surveycontained three seohs: the first set of questions related to individual
participant data, the second group dealt with midwifery legislation and the third with clinical
guidelines. Some questions had a number of predefined answers where participants were
required to choosene response. Other questions permitted the participant the opportunity to
choose more than one response. Additionally some questions had a free form section which
enabled the participant the opportunity to provide qualitative responses. The questions were

tested initially by distributing the questionnaire to a small sample of midwives prior to it being

152 phnson, R. B., Onwuegbuzie, A. J., & Turner, L. A7Y20oward a definition of mixed methods
research.Journal of Mixed Methods Researdl(2), 112133.

153 polit and Hungler n106 above at 448.

154 Bryman A.|ntegrating quantitative and qualitative research: How is it doi@falitative Researghg(1)

(Februay 2006):97-113.

155 polit and Hungler nIDabove at 444.

156 Flick n12 above.

157 McCabe S.E., Comparison of Mail and Web Surveys in Collecting lllicit Drug Use Data: A Randomised
Experimentlournal of Drug Educati@#(2004):6173: McCabe suggests that thasdimited evidence to suggest

that the mode of administering web based or paper questionnaires has any significant impact on the findings.

33



Protecting the Public: TheCurrent Regulation of Midwifery

made available to the participants in the study, in order to ensure that the questions were
focused appropriately in relation to the research que$tfoAs a result, some minor

adjustments were made.

The surveypermittedme access to a larger number of participants than would have been
attainable through the employment of the qualitative sstractured interview process alone.

This enabled the identificatn of themes that could be explored in more detail in the qualitative
section of the empirical research. It also permitted some confidence that the views solicited in

the semistructured interviews were broadly representative (or not) of a larger sample.
Therefore although it is recognised that the total number of participants involved in this study

is relatively smal/l (n 132 in the quantitat:i
arm) it is envisaged that the findings of the study may off@oee complete picture of the
participants views of regulation and governance as a result of combining together both

quantitative and qualitative research methtsés.

1.4.3.2 Qualitative Research Methods

Qualitative research has as its focus the colleatfostatements and comments which are
analysed to make sense of the p¥lttincledespant 6s
techniques for carrying out investigations into how humans encounter, perceive, comprehend

and construct the world around thé®h. It may be understood to be an interaction between
existing knowledge and empirical data in a manner similar to solving awoordspuzzle,

whereby the letters provided by answers to solved clues (existing knowledge) are employed to

158 polit and Hungler nIDabove at 40.

159Bryman n10above:627-652.

160Bryman A., The end of the paradigm wars irslgari P., Bickman L., Brannen J., @ti® Sage Handbook

of Social Research Methoffsage; London, 2008): 366.

Bl YYSNERf S&@ adrX 5STAYAYI v dwhatAsiQualitatideReseBckRobrmsbuiy; Ay I dzi
London, 2013): -R0; Sandelowski MQualitative Research in LewBgck M., Bryman A., Liao T., eflee Sage
Encyclopaedia of Social Science Research Me(Badg; Thousand Oaks CA, 2004) at 893.
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help provide part of thenswer to the current clue or problem (empirical d&&Barlier in this
chapter it was identified that there was limited empirical data in the literature in relation to
mi dwi vesd experiences and perceptionse of
foundation for the current study. Qualitative research methods were therefore employed with
the purpose of producing-ikepth images of governance and regulation in action, through the

collection of deep, probing data which concentrates on the phenoreimgnstudied?®?

Within this study, data was collected through the use of-semnitured interviews. Another
method of assembling qualitative data that of focus group interyféwss considered but
discounted. Whilst | recognise that the focus groueriiews might have produced data on

the topic from a groups of midwives in an unstructured format, | felt thae tivere
disadvantaget this type of methodologyTheseincluded: not being able to exert the same
level of control over the group as | would in an individual interview; that the focus group might
be difficult to organise with diverse individuals working at different times; there might be a
tendency for one awo participants to speak at the same time which might create problems
when transcribing the interviews; and likewise there may be participants who might be more
vocal than others which would limit the opportunity for some midwives to voice their views
ard opinions within the grouf® Following a consideration of the different methods of data
collection, | decided that conducting sesiriuctured interviews with individual participants
would be the most appropriate method for this study as it would pesmitdividual midwives

the space and opportunity to explore in detail their views on regulation and governance. This
might potentially produce rich data that could then be analysed in the context of the research

guestion.

162 Haack S.Evidence and Inquiryowards a reconstruction of epistemolog§® ed. (Prometheudress; New
York, 2009).

163 polit and Hungler nIDabove.

184 polit and Hungler nIDabove.

165 polit and Hungler nIDabove.
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Before commencing the intaews, | devised a schedule which consisted of broad questions
which allowed the participant to fully explore an issue from a variety of different positions,
whilst also allowing me the opportunity to ask further questions in response to significant
answersgiven by the participarif® The interviews were conducted in a quiet, secluded
environment which was familiar to the participants, either in their place of work or in the
participantdés own home, as this f aomefromt at ed
interruptions. The interviews were typically between forty to ninety minutes in duration and
were recorded and transcribed with the permission of the participant. In doing so detailed data
could be gathered which would enable a nuanced undeirsgantl how the participants

perceive regulation angthether in their opinion it facilitates safe care to pregnant women

1.4.4 Data Analysis

The analysis of the data was commenced soon after the survey arstrsetared interviews

were completed®’ In the survey, as a result of the way that the questions were structured, the
data generated provided a broad picture of
governance and regulation. In comparison, the data from thessemiured interviews

enabéd the development of this general depiction into a moedepthappreciationof the

mi dwi vesd understanding and views of mi dwi f
constructed from the examination of transcripts from the s¢rmctured interviewswhich

were coded prior to the analysis of the data. Coding of data is an essential element of the
research process as it enables the researcher to reduce the volume of data to manageable levels

which can then be examined in det&f.

6% vale and Brinkman @D above: 123141; Bryman n10above: 208230.

WL AE BSNXY Y 503 / NBRAOGE S v tiderpratiig QualitdtiSe Restarch batdOMethadg | dzi K :
for Analysing Talk, Text and Interacti® ed. (Sage; London, 2006): 2287; Bryman n10 above: 564589.

188 Denzin and Lincoln n12Zbove.
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In the study, the dataas analysed and grouped into themes which arose from the transcripts
which appeared to be directly related to the focus of the res€drha result of this process,
several key themes emerged which provide a substantive focus for the empirical chapters
within this study. Thematic analysis may therefore be seen as progressing the analysis of data
as it requires the researcher to reflect on the early codes which arose from the analysis of the

transcripts with the aim of understanding the connections viinidd them togethel’®

It was important that the analysis should be founded on a critical scrutiny of the data and should
attempt to avoid anecdotalistff.The challenge when conducting qualitative research in terms

of the data that is produced is that kx@tions and analysis may be based on a number of
limited examples which might not be representative of the findings in general'féiish

the aim of addressing this issue within the analysis chapters, where quotations are used that
may be understood toe broadly representative of a significant number of participants, this is
acknowledged in the text. When extracts have been employed which are characteristic of the
minority of participants this is similarly recognised. Moreover in order to counterdbéem

of inconsistency still further, triangulation of the results was employed which allowed the

findings to be mutually verified”®

As a result of thematic analysis, the concepts that arose from the data included concerns with
decision making, the impaof risk management and clinical governance, as well as the
relationship between the midwife and woman, particularly in relation to woman centred care.
These themes determined the way in which the empirical data is presented in the chapters that

follow. The centrality of these themes reflects significant changes to the provision of midwifery

169 Bryman n10above: 564589.

0 Braun V., Clarke V., Using Thematic Analysis in Psycliamiijative Research in Psychol®&(006): 77
101.

171 Silverman n1% above: 209226.

172 Silverman n12 above: 209226 at 211.

173Bryman n10above:627-652.

37



Protecting the Public: TheCurrent Regulation of Midwifery

care over the last three decaddsch are themselves reflective of important broader shifts in

healthcare policy.

1.5 Synopsis of the Thesis
This final section of the chapter sets out the structure of the thesis to follow.

In chapters two and three, the regulatory framework for the governance of midwifery in the
UK will be set out in its wider context. As noted above, the changes to thetraguwé
midwifery can only be fully understood within the broader shiftgamernment policy. As

such, these chapters have two essential tasks. First they will trace the evolution of midwifery
regul ation from its or i gmnAttsnl1l90athroughgo theicurrent Mi d
multifaceted system of control and management of maternity care. Second they will locate this
evolving regulatory framework within the wider political reforms. Chapter two will explore the
expansion of government poji@and legislation in relation to healthcare regulation during the
twentieth century, setting out the modifications that were imposed on the provision of health
care during the Thatchedministration in the 1980s. The chapter will introduce and critically
examine the tenets of neoliberalism and new public management (NPM) which were essential
political ideology during the 1980s, and which continue to influence the current provision of
maternity care. This discussion will demonstrate that within the matsertices towards the

end of the 1980s and early 1990s there was a transformation in the papieriessional

relationship as a result of government policy and refdfm.

Chapter three will continue by examining the reforms of the NHS and maternitgeservi
introduced by the (New) Labo@overnment in the late 1990s and over the following decade.

New Labourds so called o6third wayd neolibe

174 Cumberledge JReport of the Expert Bternity Group: Changing ChildbitHMSO; London, 1993tam C,
Alberti A., The medical profession, the public, and the governmBritish Medical JourngBMJ) 324 (7341)
(April 8" 2002:838-842
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deficiencies of the neoconservative focus of the Thatcher style of neatibet&This chapter

will examine the regulatory arrangements which were implemented by thedBfanistration
including clinical governance and risk management strategies which attempted to reduce the
risk of poor outcomes and claims of clinical negligerior pregnant women and patients
accessing the NHS. This was to be achieved
fits all o gui de FfTheedscussiondwill thasrbeth sptawt therggalations

that provide the focus of the empai data and locate them within a broader political context.

As mentioned above the discussion of the regulatory framework will only consider reforms

that predate the collection of data and as such will end in 2010.

The next three chapters will presentdanalyse the empirical research data, and will focus on

three key aspects of the current regulation of midwives.

In chapter fourthe concept of clinical governance will be considered. The discussion in this
chapter will focus on: facilitating safe caire practice through the employment of clinical
governance strategies; clinical guidelines, decision making and accountability, and clinical

governance and its relationship with woman centred care.

In chapter fivet he mi dwi vesd p e gandplidwiferyn"Counal {(NMC)the Nur s i
concepts of ensuring safe practice through regulation and the question of midwifery
accountability wild!@l be explored. This disct

regulation, and their views of the NMC as a ragl.

In chapter sixthe data which related to statutory supervision of midwives will be analysed.

The discussion in this chapter will explore statutory supervision in terms of safety in practice,

175 Arestis P., Sawyer M., Neoliberalism and the Thirg/ WWaSaaeFilho A., Johnston D., eteoliberalism: A
Critical ReadefPluto Press; London, 2005).

176 Symon A.Risk and Choice in Maternity Care: An International perspef@karchill Livingston; London,
2006).
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midwifery accountability and whether statutory supervisian facilitate the woman centred

care policy.

The final chapter (seven) of this study will draw together the themes from the empirical data
and will discuss how the regulatory frameworks influence the practice of midwives and the
relationships they haweith pregnant women who seek their assistari¢es chapter will also
include a brief consideration of some of the regulatbiangeshat have occurred since 2010.

It will in addition consider how, in light of the concerns that were raised by partgipan

changes to current regulatory frameworks might better facilitate the protection of the public.

1.6. Conclusion

Since the first Midwives Registration Act in 1902, state control of childbirth and the midwifery
profession has buegned. Current regulatory frameworks include: clinical governance and risk
management strategies, professional regulation and statutory supervision of midwifery.
However this regulation has often been implemented without the support of empirical
evidence'’” This paucity of information is particularly marked in relation to the practice of
midwives angdas suchit is unclear how effective these regulatory measures are in terms of
Oprotecting the publ midwife paricipantsthisitgess awihainhthb e vi e\
make an original contribution to the question of whether the current regulatory frameworks

support or undermine the provision of safe quality care to pregnant women in the UK.

177Brennan nl above.
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2. Midwifery Governance in Context 1: (Dis) Locating the Placeof the
Midwife (1902-1997)

2. 1 Introduction

In the House of Commons debate on the Nurses, Midwives and Health Visitors Bill in
November 1978David Ennals (then Secretary of State for Health and Social Services)
observed:

6[there are] soamidwifeaynvhian diftererftisethatprofession from

nur singé| speci f i[ace]arecdgratiorsobtise sdparatetclaeacteBistids |
of midwifery and the need, in order to protect the public, to have adequate control over

A

the way inwhichmidi ves éper ate. o

This comment typifies the nature of the relationship that the midwifery profession has had with

the state for more than one hundred years, wherein the distinctive role of the midwife in the
provision ofcare in the maternity servicés both acknowledged but constrain€izer the

course of the twentieth century, successive governments have sought to regulate and control
the practice of midwifery.

This chapter will follow the evolutioas of mi
informal and unstructured, performed in the main by women outside of the lens of
government, through a period of increased regulatfoss state regulated welfare replaced
traditional liberalism as the dominant political fofnit describes regulationghich were

passed at the beginning of the twentieth century, which have continued to be a fundamental

aspect of the governance of midwives in the United Kingelamg discusses how successive

1HC Deb vol. 958 c@5.13 November 1978.

2Nutall A., Midwifery, 180.920: The Journey to Registration in Borsay A., Hunter B\ugging and Midwifery

in Britain since 170(Palgrave Macmillan; Basingstoke, 2012):-138.

3 Winship J., The UKCC Perspective: The Stgt@asis for the Supervision of Midwives today in Kirkham M.,
eds. Supervision of MidwivegBooks for Midwives Press; Cheshire, 1996)538at 40: Winship defines
professional regulation as a method of formal authority which is required with the interdfoestablishing
lawfulness and stability to professional matters.

4Midwives Act 1902 C.17 (England and Wales): this will be discussed in more detail below.

Sibid.
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governments since that time have evaluated the processesatesboath childbirth. These
reviews have led to the implementation of a series of legislative frameworks which have
attempted to direct and organize maternity care provision and the profession of midwifery. This
chapter will trace the move away from sedfjulation as the preferred model of regulation for
health care professionals including midwiYehus it will show how ®If-regulation was
largely replaced by national welfare regulation following World War II, which in turn was
displaced more recently Imgoliberal regulation. This later model emphasstate governance

of healthcare through the implementation of managerialism and the tenet of New Public
Management (NPM).

In exploring the development, role and function of government policy and legsla
associated with the governance of midwifery, the aim of the chapter is both to set out the
regulation that was introduced over the course of the twentieth century (some of which is still
currently in force) and also to locate it in its ideologicaltegt) permitting a more detailed and
nuanced understanding of what was expected to be achieved by each wave of legislation and
its continuing influence today. This will provide the context for understanding the key themes

which emerge from the empiricaltdavhich are discussed in chapters four, five and six.

The chapter commences by outlining the regulatory strategies that were devised and executed
in relation to midwives following the enactment of the first statutory regulation of the medical
professiorin 1858 (2.2). The chapter proceeds with an examination of statutory supervision of
midwifery, its purpose and function (2.3). The focus of the chapter then moves to reflect on
how the creation of the welfare state through state interventionists, infdiyn&eynesian

economic theory, together with an emerging belief in science and expertise and national

6 Allsop J., Jones K., Protecting patients: international trends in medical governamténtain E., Saks M., ed.
Rethinking professional governance: international directions in health(Patey Press; Bristol, 2008):-23.

" Peck J., Tickell A., Neoliberalizing Spactpode34(3) (16/12/2002):38@04; Rose NPowers of Freedom
(Cambridje University Press; Cambridge, 1999).
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programmes led to the foundation of the NHS. These developments will be explored in the
context of the increasing role of the medical profession inringpon of maternity care and

the impact that this has had on the nature and character of the work of midwives (2.4).
Following this, the chapter will go on to consider the changes introduced as part of Margaret
Thatcher éds neol i ber ateduaiagnenrthet autherityiofcthe hgalthecareo t e d
professional in favour of the notion of new public management (NPM) and consumerism and
choice in health care (2.5). It will end with the advent of the concept of risk in health care

(2.6).
2.2 Health CareProfessional Regulation: The Emergence of the Medical Model

Julia Black defines regulation generally as:
0t he sustained and focused attempt to alt
standards or purposes with the intention of producing a hyradethtified outcome or

outcomes, which may involve mechanisms of standatting, informatiorgathering
and behavioumodificationd

Bl ack also highlights that the term 6regul at
what the behaviour ithat needs to be regulated; who is performing the reguldimithey
governments or state institutions; who is to be regulated, for example health care professionals,
teachers, the family; and what form of regulation will be devised in order to regéate t
behaviour for example rules, monitoring, sanctions or information provision.

In the UK the regulation of health care and the health care professions has been impoetant s

at least the 1850s as different strategies have been employed as partimihgotvgolicy, in

order to improve the health of society in broad telfrighe first form of regulation for health

8 Black J.Critical Reflection on Regulatidwstralian Journal of Legal Philoso#y/(2002):1-36 at 26.

%ibid: Backalso draws attention to the fathat there are many definitions of regulation and cites autheuch
asGunninghanN.,Grabovsky PSinclair D.Smart Regulation: Designing Environmental P¢titgrendon Press,

Oxford, 1998)3&0at46 K2 RSAaONAR OGS Al a4 WF2N¥a 2F az20Alft O2y (NP
in addressing a partid¢ar problem or set of problems as patterns of social orderioggmphasise the diwsity

of regulatory definitions.

10 0gus A.Regulation: Legal form and economic the2¥ed. (Hart Publishing; Oxfor®004) at 1.
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care professionals in the UK was sedfulationwhich was initiated followinghe enactment

of the Medical Act in 1858 andwhich was in acord with politicallaissezfaire ideology of

the time!? The 1858 Act established a basic regulatory structure for doctors that ensured that
they had control over their training and educatfidre aim was to engender societal trust in the
profession'® The implementation of statutory directives and discipline was also part of the
drive to generate professional identity and professionalism on behalf of the medical profession.
The entrenchment of salégulation was extended to other health care professimailsiing
midwives over time, as autonomy, particularly in the context of determining standards of

competence and skills, was seen as being essential to the provision of effectle care.

At the beginning of the twentieth century, it was accepted thatt#uical practitioner had

superior understanding of treatment regimens than the wider ptbhie medical knowledge

and expertise of the medical practitioner was also assumed to be more advanced than that of
other health %Aas ea paowrfsescgluomad,sdt.he dmedical
emerged as the dominant method of health care provision in thé BKucault argues that

the convergence of the state and pathological medicine in a centralised awareness of disease

11 Allsop and Jones n6 above:=-23: Allsop and Jones describe seadfjulation as the ability to set the rules which
control entry to the register for that profession, set standards for practice for that profession and take
disciplinary action when practidalls short of the required standard.

12Clarke J., Cochrane A., Smarid&ologies of Welfare: From Dreams to Disillugidutchinson; London, 1987).
BMoran M, The Health Professioms international Perspective in AllsopSaks M.eds.Regulating the Health
Professional§Sage; London, 2002): -B9.

H¥Kirkham M., Morgan R.KWhy Midwives Return and their subsequent experi¢begpartment of Health and
Bedfordshire and Hertfordshire Workforce Development Confederation, University of ASBdffR 2 2 YSy Qa
Informed Childbearing and Health Research Group; London, 2B@8jtgomery J Professional Regulation: A
Gendered Phenomenon? in Sheldon S., Thomson M.Fedsinist Perspectives on Health Care (@awendish:
London, 1998): 351 at 33.

15 Clake, Cochrane and Smart n12 above:648

¥ Harrison S., Pollitt GControlling Health Professionals: The Future of Work and Organisation in tHONeiS
University Press; Buckingham, 1994).

17 Wilkins R., Poor Relations: The Paucity of the Professi@rabigm in Kirkham MThe MidwifeMother
Relationshi@"™ ed. (Palgrave Macmillan; Basingstoke, 2016%66Donnison JMidwives and Medical Men: A
History of the Struggle for the Control of Childb2thed. (Heinemann; London, 1988); Oakley A., Wise Women
and medicine men: changes in the management of childbirth in Mitchell J., OakléyeRights and Wrongs of
Women(Harmondsworth; London, 1976):58; Oakley A., The Trap of Medicalised Motherhdlmiv Society
34(689) (1975):63841: these sources form part of a bigger academic literature on the medical control of the
midwifery profession which will be referred to throughout this chapter.
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excludes soclanodels of healthcare provisidhThis may be illustrated in maternity care at

the end of the nineteenth century, where male doctors successfully prevented the rise of a
predominantly female midwifery workforce from becoming an independent proféSsion.

only did this demote social knowledge, it also eliminated a significant threat in terms of
financial competition. As a result of a coalition between legislators and the medical profession,

enforced medical control over the occupation of midwifery wasessfully instigated®

2.3 Statutory Supervision of Midwifery: 19021940

The Midwives Act 1902 was the first statute governing midwives. It introduced the statutory
supervision of midwifery, a unique element of the regulation that governs midwiferycpracti

in theUK. Supervision served to entrench medical authasttgulating that midwives should

be controlled by doctors through medical supervision of midwifery practice, and the newly
created Central Midwives Board, the regulatory authority for midwiesre four of the nine
members were doctof$ The Central Midwives Board was responsible for devising the rules
which governed certified midwives, in addition to the examination and the issuing of

certificates for those who wished to be admitted to tHedRdidwives.??

Medical supervision of the midwife was not a new concept in Europe: its deployment has been

noted as early as 15%3However in the UK, the Act was an innovative and draconian

18 Foucault M.;The Birth of the Clini®outledge; London, 1989).

19 Towler J., Bramall J., Nineteertbntury Midwives in authd® ed. Midwives in History and Socie@room

Helm; London, 1986): 13b76.

¢ dzNY SNI . of{ o 22YSyQa / 2YLX | Aed.iMadical Power B SadiR) KrowlddgeR L f £y
2"d ed. (Sage Publications; London, 1996)1500.

21 Midwives Act 1902 C.17 (England and Wales): the purpose of this statute was stated as being to secure the
better training of midwives and regulate their practice. There was no requirement that members of the
govening body had to be midwives, although the first three female members were all qualified midwives.

22 jbid: the CMB was also to be responsible for publishing an annual Roll of midwives who had been certified
under the provisions of the 1902 Act. The CMBId@aemove a midwife from the Roll for disobeying the rules or

for misconduct; and likewise they could reinstate to the Roll any midwife who had been previously removed.
ZTowler and Bramall n19 above at 47: these authors note that Dr Roesslin mightéevéhle predecessor of

the Medical Supervisor of Midwives in the twentieth century.
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measuré’? In order to protect and promote the practice of thgsjzian, (midwives were

required to summon a doctor in the event of any complications enabling him access to the
working class obstetric markef,t h e mi dwi vesao ability t o e X
constrained® This control was endorsed Bgvere sanctianfor those who did not follow the

rules including the loss of theght to practice midwifery in England and Wafég.hese rules

put midwives at great risk, as women in labour would themselves often refuse the attendance

of a physician due to their indity to pay for his service€ In some instances, this refusal led

to the midwife being removed from the Roll as a consequence of being in breach of the rule

that required the midwife?®6to advise and sen

As an outcome of the 1902 Atlhe responsibility for the supervisory framework for midwives
was passed to existing County and Borough Councils and it was within this system that the
Local Supervising Authority (LSA) played a particularly crucial rdl&he midwife who was

accountablea the County and Borough Councils through the LSAs, might find herself facing

24 Fox E., An Honourable Calling or a Despised Occupation: licensed midwifery and its relationship to district
nursing in England and Wales before 1®ial History of M#icine6(2) (1993):23259.

25 Towler and Bramall n19 above: additionally suggest that at that time midwives were often assumed to be
responsible for poor outcomes regardless of social, economic or recurrent medical conditions which contributed
to morbidity and mortality in the poor.

26Heagerty B.V., Reassessing the Guilty: The Midwives Act and the Control of English Midwives in th& early 20
Century in Kirkham MSupervision of Midwive8ooks for Midwives Press; Cheshire, 1996)271.3

27 Midwives Act 192 C.17 (England and Wales).

28 Heagerty n26 above.

29 Heagerty n26 above at 21: Heagerty maintains that the purpose of the CMB Rules was to eliminate the
autonomy of the midwife and compel her to act according to the standards both personal and professional
specified by the Board.

30n 27 above: in the 1902 Act the Local Supervising Authorities (LSA) were set up under the auspices of the local
government authority and midwives wishing to practice had to notify the council of their intention to practice

on an amual basis. As a result of this notification midwives were granted a licence to practice in much the same
way as other tradesmen were granted licences to sell goods and offer services. The LSAs were governed by the
Central Midwives Board which devised miflor the LSAs which included; the general supervision of midwives
practising in the local area; the right to investigate claims of malpractice, negligence or misconduct by any
midwife in the locality and if a prima facie case was established this sheukplbrted to the CMB; the right to
suspend from practice any midwife in accordance with the 1902 Act particularly in order to prevent the spread
of infection; report to the CMB the name of any midwife practising in the locality who was convicted of an
offence; keep a list of those midwives who had notified their intention to practice in that area and to supply
GK2aS yIYSa (2 GKS {SONBIlINER 2F GKS /a. 2y Lty |yydzt
notification of change of address or dbaof a midwife; and to ensure that all those midwives who were
practising were aware of the 1902 Act, the CMB and its rules and regulations.
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charges of malpractice and disciplinary hearings for violating the Central Midwives Board
Rules! The LSA appointed a midwifery inspector to oversee midwifery practice in takityoc

where she carried out her duties and it was not uncommon in the first years after the 1902 Act
for these supervisors to be either a medical
of the local medical officer of healfi,or even in someircumstances a female sanitary
inspector® The utilisation of various individuals to examine the work of the midwife on a
routine basis was challenging as many were overburdened with additional public health duties,
whilst others had little midwifery krwdledge on which to base their inspections, which
periodically led to mismanaged supervision or supervision which was limited or I&¢king.
These inspectors were often unwilling or unable to distinguish between unsafe and incompetent
practice and converselthe competent midwife who was attempting to offer care to women
who were suffering from chronic ill health and poveftgtatutory supervision was perceived

by many midwives as punitive, as there was a presumption of guilt and poor practice especially

when investigations of alleged misconduct were carriedut.

During the early part of the twentieth century, the 1902 Act appears to have had a highly

variable impact, particularly in terms of the quality of service provididrhe changes that

31n 27 above.

32The Midwives Act 1902: Summary of Work 180#sing NotegMay 1905): 23 at 2.

33Brimblecombe PHlistorical Perspective on Health: the emergence of the sanitary inspector in Victorian Britain
Journal of the Royal Society for the Promotion of He#8(2) (2003):12431.

34 Donnison n17 above.

35 Heagerty n26 above.

36 Donnison n17 above at 182; Fo24above; Kirkham M., The History of Midwifery Supervision in The
Association of Radical Midwives &liper Vision: Consensus Conference Procee@Buysks for Midwives Press;
Cheshire, 1995):-2: Kirkham notes that both the inspection of midwives dhe disciplinary procedures that

were instigated by the CMB were weighted against the midwife such that they charged, prosecuted and judged
the midwife in an entirely unfair manner. Kirkham suggests that this situation arose as a result of the power
strugde with doctors as midwives presented a threat to the doctor that needed to be controlled. Equally the
midwife created a risk to midwifery leaders at that time who sought to raise the status of midwifery but could
only do so by being obedient and deferaitto the medical profession. Kirkham argues that as such the early
inspectors of midwives controlled midwifery in the best interests of the medical profession.

S"Dale P., Fisher K., Implementing the 1902 Midwives Act: assessing problems, developing services and creating
a new role for a variety of female practitionets2 Y Sy Qa | A &&(3 Nily 2008)244525 Donnison

nl7 above at 182.
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were broughtibout may be viewed through the lens of government policy, which suggested
that society (and particularly the poorest elements) needed to be guided and controlled by
trained inspectors for the benefit of their own health and wellc€iHgwever, despite these
strategies, the 1902 Act itself did little to change the circumstance for many pregnant women
and midwives outside urban areas such as London and Mancidsiéeed, it was not
uncommon for doctors in rural areas to arrange fallonqualified handywomen to resist the
1902 Act and attend the births of poor woriéBubsequent pieces of legislation including the
second Midwives Act in 1918,and the third Midwives Act in 1926 nevertheless attempted

to improve the education anditreng of midwives and the standard of care given to women.

In addition the 1926 Act increased the number of midwives to four on the CMB so that they

almost equalled the number of medical representatives.

Throughout the 1930s, a burgeoning societal cenfié in technology and science occurred,
in part, as a result of the discovery of first sulphonamides and then penicillin it*IB(8,
together with better understanding of the importance of-sap$is and haemostasis in

maternity care, meant that deahrough either puerperal fever or catastrophic haemorrhage

38 Cole G.D.H., Riew of English Poor Law History Part 11: The Last Hundred Years by Sidney Webb and Beatrice
WebbThe Economic Journa®(156) (December 1929):5875.

39 Marks L.,Metropolitan Maternity: maternal and infant welfare services in early twentieth century Londo
(Rodopi; Amsterdam; 1996).

40 Campbell JReports on the Physical Welfare of Mothers and Children. England and Wales vol.2 Midwives

and Midwifery(Carnegie Trust; London, 1917).

41 Midwives Act 1918: this Act removed the responsibility of the paymenteafioal fees and mileage expenses

from the midwife to the Local Authority in the first instance thus alleviating the midwife of costly expenses. This
Act also gave the CMB the power to suspend a midwife whereas previously the only sanction open to them was
on of removal from the Roll. Suspension could be instigated whilst an investigation and hearing took place. This
Act also guaranteed that all requisite midwifery documentation the midwife needed was provided free with
postage being paid for all statutoryotification forms including notification of birth after the ?8wveek of
pregnancy which had become compulsory in 1915.

42 ibid: the 1918 Act attempted to prohibit unqualified women who sometimes under the direction of a doctor
FYR a2YSiAYSaenyl ODVAPISYERAEYTARGATSD LT F2dzy R Idzat (@
fine of £10 which was a significant amount in those days. Additionally the 1918 Act divided the CMB Roll into
two parts for practising and nepractising midwives.

43 Towler and Bramall n19 above: 17243.

44 Ligon B.L., Penicillin: Its discovery and early develop®entin Paediatr Infect Disjoli(1) (2004):557.
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could be avoide® These developments coincided with a broader government stithtgy
wasmotivated bythe belief thasociety was best served by technical specialists across a wide
section ofdisciplines including health, welfare and education, and that the individual citizen
should seek the opinion of these professionals wherever pdSdiibliine with this strategy,

the Midwives Act 1936 introduced fundamental change to the provision atesmwhich
included a midwifery service for the poor and those living in remote communities through the
provision of antenatal as well as intrapartum and postnatafcahe 1936 Act additionally
increased the scrutiny of midwifery practice by the medmafession and midwifery
supervisors, intensifying the control of the midwife as a ré&s. such the stipulations within

the 1936 Act further | imited individual midw
and extent of midwifery practice ovére next few year® With the foundation of the NHS

and the welfare state in the coming years, supervision practices became more clearly embedded

in the management of the maternity services particularly with the implementation of managers

4 Towler and Bramall n19 above: ¥243; Donnison n17 above at 91.

46 owis G.W., McCaffery P.G., Sociologicabfa@ffecting the medicalization of midwifery in van Teijlingen E.,

Lowis G., McCaffery P., Porter M., dd&wifery and the Medicalization of Childbirth: Comparative Perspectives

(Nova Science; New York, 20045

47 Kirkham n36 above; Donnison n17 &8 Y 52y yAaz2y NBYIFINJ a GKIFG é@erAfad GK
YSI &dzNBQ +ta | O02yaSldsSy0S 2F O2yOSNY I o2dzi GKS FlFffA
enabled the Conservative government of the time to enact the legislation. Hiigestensured that there was

to be a salaried midwifery service paid for by the Local Authority which would address local demand. The 1936

Act established the Municipal Midwifery Service of England and Wales. As a result of the 1936 Act it was hoped

that the status of the midwifery would be increased and would therefore attract more educated women into

the profession.

48 Towler and Bramall n19 above: these authors note fiia¢ 1936 Act permitted the appointment of a Non

medical Supervisor who was normallysenior midwife who worked with the Medical Supervisdhis was

furthered in 1937 by a Ministry of Health Circular 1&@pervision of MidwifergMinistry of Health; London,

1937): paragraph 7 of the circular states that it is not desirable for a supenfisnidwives to be engaged in the

I Oldzl £ LINF OGAOS 2F YARGAFSNESD® ¢KS OANDdz I NJ I f a2 NBO2®
adeyYLl GdKe FyR GFOGQo® ¢KS tSGGSNI NBO23yAaSR (KS Ylrye
someone who lacked knowledge and expertise of midwifery. The letter suggested that the supervisor should be

I a8SSy a I WFNASYR (G2 (G4KS YARGAFSI NIGKSNI GKIFYy Fa |
past.

4 Hunter B., Midwifery 192@000: The reshaping of a profession in Borsay A., Hunter BNading and

Midwifery in Britain Since 17q@Palgrave Macmillan; Basingstoke, 2012):-134.
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and managerialisi? In such circumstances the role of the manager and supervisor were often

blurred, which led to conflict and tensiéh.

2.4. Maternity Services in the New National Health Service (1942979): Continued

Restraints on the Midwifebds Rol e
2.4.1 The Foundingof the Welfare State

During the difficult years of the Second World War the powerful rhetoric and sweeping
recommendations of thdéeveridge Committee Reporh 1942 inaugurated a social
revolution®? Drawing on Fabian origin® the welfare state it was proped would facilitate

the provision of welfare services within a framework based on expert professional support
supervised by government officials. As a consequence, after the Second World War, the state
would have a greater role in providing health amcla care to the British populatidf.It was
envisaged that this would ensure greater economic prosperity and better social outcomes by
addressing poverty, disease, ignorance, squalor and inactiigllowing the Beveridge

Reportin 1942, the NationaHealth Service Act 1946 implemented a comprehensive free

0Kirkham M., Supervision of Midwives in Nottingham 1846 T H A Yy  [Sdpéridstondd klidwe$Bboks

for Midwives press; Cheshire, 1996)-26.

51 Kirkham n36 above.

52Beveridge W.Social Insurance and Allied Servit@42(British Library; London, 2014).

53 Murphy M.M., The Role of the Fabian Society in British Aforghern Economic Jouiriat(1) (1947):1423;
Modderidge D.E.Keynes(Macmillan; London, 1993):423; Clarke, Cochrane and Smart n12 above: these
authors acknowledge that whilst Beveridge and Keynes were the recognised architects of the welfare state that
many of the ideas on wth it was founded were grounded in Fabianism which promised collectivist solutions
which were supported by social science experts and administered by the state.

54 The National Insurance Act 1946; The National Health Service Act 1948: The National énfctah@46
created the framework for the Welfare State and the National Health Service Act 1948 allowed the British people
to access health care which was free at the point of contact. This access included medical treatment, diagnosis,
in hospital or at hme care, as well as dental and ophthalmic treatment. Aneurin Bevan the Minister for Health
and Housing was responsible for steering both these Acts through Parliament and is credited with being the
founder of the NHS.

55 Clarke, Cochrane and Smart n12 ab@&115.
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medical service which was to be available toUHl citizens who required assistarféelhis

provision was to include a midwifery service.

The changes introduced by the 1946 Act meant that agam the midwife and the general
practitioner were rivals in terms of the provision of care to pregnant wefiidre inclination

towards medical involvement in midwifery practice was further increased following the
influential Cranbrook Committee Review 1956, which recommended an extended role for
doctors>® The 1956Cranbrook Revievassumed that doctors, including general practitioners,

had expertise which was of a higher standard than that of the mfdwtiferoposed that, even

in normal childbirth whee there were no complications, the role of the midwife should be
lessened in favour of an increased role for the medical practifibiis recommendation

may be usefully juxtaposed with events in practice at that time. Despite a persistent shortage
of midwives, 80 per cent of all births were conducted by midwives who, according to the
CMB0s evidence to the Cranbrook Committee,
service?? Interestingly, the Committee additionally identified that, whilst the advantég
homebirth for most women outweighed the risk of unexpected problems in labour and
childbirth, there should be a 70 per cent increase in hospital confinethaitiis. contradictory

and unsubstantiated recommendation can only be explained by the essabh ment 6 s unc

acceptance of the role of medical expertise in the post welfare state.

56 Beveridge n52 above.

57 Beveridge n52 above: the report recommended that this medical care should include the provision of dental,
ophthalmic and nursing services.

58 Donnison n17 above.

59 Ministry of Health Chairman Lord Cranbro@kport of the Maternity Services Commiti@g€VSO; London,
1959).

0jhid.

6libid.

52 Towler and Bramall n19 above: 2287.

53n 59 above at para.57.
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Over the next twenty years the nature and purpose of midwifery continued to evolve within

the NHS maternity services. Changes were characterised by conflichaaske, arising from

the different emerging approaches to pregnancy and childbirth, which increasingly emphasised

the medical model, with its reliance on technology and expert obstetri¢i@onsequently,

women were processed through pregnancy and ctilidhbising machines and medical
technology, with science rather than Ol ow 1t €
authoritative knowledg®. This was supported by policy initiatives such as those proposed in

Peel Reporin 1970, which sought to furer encourage the pregnant woman to use hospital

services, and which effectively brought to an greldomiciliary midwifery servic&®

The medi cal mo d e | of care provision champi c
whereby procedures and treatmemgimeens were implemented to help control the process of

labour and birth. This would be facilitated through the routine employment of expensive
machinery such as the electronic fetal heart monitor in labour which was carried out either
usingafetalscaldeect r ode or el ectrodes strapped onto
arguably no more effective than the traditional fetal stethostope. her met hods of
managementd included: restricting the | abolt
positons; and artificial induction of labour. The latter was advocated as a means of reducing
perinatal mortality rates as deliveries would then occur during daytime hours in the week when

there was an increased number of skilled obstetric staff availaldsith the birttte This was

64Hunter n49: 151174 at 162.

BShQ5NAal2ftf Yo AcBve Bd&bdidhebt of Labo(@dsty;Lghdon, ®393); DavEloyd R.E.,
Sargent C.FChildbirth and Authoritative Knowledge: Cross Cultural Perspe¢ti@sersity of California Press;
Berkeley, 1997).

56 Standing Maternity and Midwifery Advisory Committee (Chairman PeelDbmciliary Midwifery and
Maternity Bed Need¢$HMSO; London, 1970) at 6: this report recommended that the resources of modern
medicine should be available for all mothers and babies and that sufficient facilities should be provided to allow
for 100% hospital elivery.

67 Paine L.L, Payton R.G., Johnson T.R.B., Auscultated fetal heart rate accel@oatinakof Nursélidwifery

31(2) (1986): 6g7.

BhQ 5NARAaO2f f Ackive Managénedt &f SabaBaitlicre Tindall; London, 1986):13.
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deemed to be particularly important for the first time mother, who it was considered had an
inefficient uterus and as such needed medical assistance which could be implemented with
6mi | it ar Yy Neverthé¢less, these rgntnendations were made without substantive

evidence in support of them and appeared to be of more benefit to the maternity service than

to labouring womerl®l ndeed, it was noted that active m
duration of the hospital staymwad t r ansf or med the | abour c¢commi
gi vérso.

These changes in the provision of care during the post war era meant that many women became
increasingly dissatisfied with the quality of care they recei¥efls a result, the Associatio

for Improvement in the Maternity Services (AIMS), one of the foremost consumer
organisations in the UKwhich attempts to raise awareness about standards of care within
maternity service provision was found&during the 1960s and 1970s, AIMS was coneelr

about lack of support, poor conditions, midwifery staff shortages and lack of information for

pregnant women and urged Parliament to make improvements in care, but with little &uccess.

The alterations to maternity care, which were implemented#adted the pregnant woman,
also impacted on the midwife, such that the demise of the profession of midwifery was

anticipated within a decadeWhere once the importance of the normal physiological process

5% ibid.

OWorld Health Organisation (WHO) Having a Baby in Eurayidic Health in Eurof@/HO; Copenhagen, 1985);
Tew M.,Safer Childbirth? A Critical History of Maternity G&rnee Association Books; London, 1994).

L Goer H., Active Management of Labour: Not the ansteedystociaBirth 20(1993): 9 A MT hQ 5 NA A 02 f f
Meagher n68 above at 20.

2Donnison n17 above at 195.

73 Association for Improvement in Maternity Services (AIMB)S Quarterl22(4) (2010)this organisation

was founded in 1960 by Sally Willingtotidaving a ten week stay on an antenatal ward and which coincided
with the Ministry of Health Publication in 1961 of theiman Relations in Obstetric Practice Repdvich also
identified failings in the provision of maternity services
http://www.aims.org.uk/Journal/Vol22No4/campaiging.htm#&ccessed 13/02015).

"4 ibid.

STowler and Bramall n19 above: 2287.
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of childbirth had been recognised and understédtie medical model was now seen as
preferable to the traditional knowledge and skill of the midwife, which were symbolized by

title midwife which is derived fromtheli ddl e Engl i sh wor d’wmehani ng
indicates the importance alupporing the individual labouring womathroughé ma st er f ul
i n a c t’8Thid chaggé in perception of both the public and the professions to pregnancy and
childbirth meant that what little power and control midwives had in terms of the provision of
care was ercetl and relocated to medical practitioners. Accordingly, many midwives were
effectively relegated to the role of maternity nurse with token autoridriry.such an
environment midwifery practice was limited within the confines of contemporary obstetric
procedires and routines, where midwives learnt to care for the technology to which the

pregnant woman was connecféd.

Consistent with this approach to maternity service provision, the National Health Service
Reorganisation Act in 1973 introduced the unificatinmaternity services, with Nursing
Officers to manage midwives in both the acute and community sé&ttdns.these

circumstances, some women and midwives str u(

6 Lowis et al. 46 above:&1; Oakley A., Who Cares for Women? Seiemrsus love in Midwifery today in Van
Teijlingen E., Lowis G., McCaffery P., Porter M. Midisvifery and the Medicalization of Childbirth: Comparative
PerspectivefNova Science; New York, 2004):3P8; DeVries R.G., The contest for control, regulating new and
expanding health occupatiosmerican Journal of Public HealtG(9)(September 1986): 1147150.

72 SoaU0SNRA hy [AYyS 5A00A 2glbwsBVidRSERGlish S@iwifd, Kden AdgBaddi YA RGO A T
mid with (akin to Greek ...) + ... woman, wifétp://www.encyclo.co.uk/webster/M/64 (accessed 21/07/2013).

"8 Hunter n49 above at 163.

7 Oakley n17 atwe; Kirkham M., Labouring in the Dark: Limitations on the Giving of Information to enable
patients to orientate themselves to the likely events and timescale of labour in WHaomett J., edNursing
Research: Ten studies in Patient Qavdey; Chichaser, 1983):8199.

80 Dingwall R., Rafferty A.M., Webster Bn, Introduction to the Social History of Nurs{Rputledge; London,

1998) at 171; Oakley AThe Captured Womb: A history of the medical care of pregnant waBleckwell;
Oxford, 1984); Towlerrad Bramall n19 above.

81 National Health Service Reorganisation Act 1973: within this Act hospital, community and other services were
brought together into unified Health Authorities. Regional Health Authorities were appointed as Local
Supervising Authorigis (LSAs) and supervisors of midwives were nominated by the District Health Authorities
and were sanctioned by the LSAs. In 1977 the requirement for a medical supervisor of midwives was ended.
Midwives now supervised midwives within the hospital settingd ahe structural context of the health
authorities. After the reorganisation of the NHS in 1973 no organised data was collected or published which
reflected midwifery care in terms of maternity outcomes.
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within the birthing process, leading sociologisttsias Kitzinger to assert the need to
6humanise chil dbi rt h 6® Howevern otltbrepolicyt and lagialdtieee st &
amendments continued to challenge the profession and the regulation of midwifery. In 1972

the Briggs Committee Repg¢ft causedmuch division and debate by proposing that there

should be one statutory authority which would replace all existing statutory arslatotory

authorities, effectively eliminating the CMB.The Report recommended these fundamental
changes as it considerdtht there was little difference between the role of the nurse and that

of the midwife. Il ndeed it acknowledged that

responsibilityd and tacitl®% suggested that t

2.4.2 Midwifery Provisions within the Nurses, Midwives and Health Visitors Act 1979

Following theBriggs Reporin 1972, the Nurses, Midwives and Health Visitors Act 1979 was
enacted. In line with the reportds recomme
Midwives Board ad replaced it with the United Kingdom Central Council for Nursing,
Midwifery and Health Visiting (UKCC¥® Within this organisation there were to be no more

than 45 members of the Council, its membership being derived from an equal number of
nominations dran from the membership of the National boards, together with political
appointees made by the Secretary of Stawhilst the nominations from the national boards

were to be nurses and midwives, the ministerial appointments were to be drawn from amongst

82 Kitzinger SThe Midwife Challeng@andora; Lonoh, 1988) at 18.

83 Briggs A.Report of the committee on NursifggMSO; London, 1972) at 187: this Committee was responsible
for reviewing the role of the nurse and midwife in the hospital and the community and examining the education
and training requiredor that role.

84ibid.

85 ibid.

8 The Nurses Midwives and Health Visitors Act 1979 st&@®@s that: it is a Act to establish a Central Council
for Nursing, Midwifery and Health Visiting, and National Boards for the fous pérthe United Kingdonirhe
UKCC waable to determine who should be admitted to a new single regiatet were able to control standards

of professional conduct and determine which registrants should be admitted to or remain on the register
8ibid s.1 (2) & (3).
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ary of the health professions and this included medical practiti6h&tds stipulation meant
that involvement of the medical profession in the governance of the midwifery profession
continued unabated. Additionally, as a result of the 1979 Act, for thetiime since the
enactment of the original Midwives Act in 1902, there was no separate regulatory body for

midwives.

However as was indicated by the quote at the beginning of this chapeedegislative
provisions within the 1979 Act recognised that midwives needed their own specific regulation
in certain key aspects which included rules and standards as well as education andtraining.
Thus, as part of the stipulations of the 1979 Ad#lidwifery Committee was established within

the UKCC, with membership comprised of practising midwivesvamdh had as itfunction
thedirectingof all issues relamg to the practice of midwifer$f This provision, together with

the rules that regulatemidwifery practice’! ensured that midwifery, which was a minority
profession within the UKCC, was acknowledged as being distinct from nursing. However, this
recognition appears on occasion to have been somewhat limited, as was demonstrated by
subsequent KICC proposals which endorsed the concept that midwifery was a subdivision of
nursing and which recommended that all future midwives should be qualified nurses in the first
instance’® Indeed the Royal College of Midwives (RCM) argued that the regulatidheof
midwifery professionin the UK, which was once renowned as being an inspirational global

standar d, had since 1983 when the CMB ceasedc

88ibid s.1 (4).

8%ibid.

9ibid s.4: hiscommittee was deemed to be essential to the regulation of Midwifemy required close liaison
between the Midwifery Committeand the UKCC.

9Libid s.15.

92United Kingdom Central Council for Nursing, Midwifery and Health VisitingQ)UAGject 2000: A new
preparation for practicfUKCC; London, 198nterestingly due to financial considerations this proposal was
never implemented as it was not deemed a cost effective approach for safeguarding retention within the
midwifery workforce
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the regulatory processes recognised the distinct way in which midwg&swith women in

order to maintain high sttandards of educatio

As with previous midwifery legislation, the 1979 Act outlined provisions that related to the
local statutory supervision of midwifeP§,and in doing so, this historic management of
midwifery was endorsed by the Labo@overnment of the tim& In these circumstances,
statutory supervision of midwifery continued to be the policing activity envisaged in earlier
statute, whereby the supervisof midwives, who was also likely to be a Nursing Officer,
would investigate clinical incidents in practice and determine strategies to address alleged
wrong doing®® The 1979 Act was drafted by the Labaaministration and was eventually
enacted in the pril just before Margaret Thatcher took office on 4 May 1979. Hethee
stipulations for midwifery regulation may been seen in the context of the outgoing collectivist
ideology which promoted the concept of health and welfare in terms of medical expertise
science and technology. As was seen above, this had created sigdiffeauities with regard

to the midwifebds traditional rol e. I n the en
Thatcher administration implemented, which were based emtiberal ideology and new

public management theory, created a further set of challenges for midWwives.

9% House of Commons Health Committ&enual accountability hearing with the Nursing and Midwifery Council:
Seventh Report of Session 2dThe Stationary Office; London, July 2011) at 48.

%n 85 above s.16.

%n 1 above.

9 Statutory Instrument (SI) 1970.1850 medical supervisors of midwives were abolished as a result of this Sl.
All supervisors of midwives were to be practising midwives who had to undergo training for the role with the
Local Supervising Authority (LSA).

9" Harvey D.A Brief History ofleoliberalisn(Oxford University Press; Oxford, 2007).
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2.5. Thatcherism and New Public Management (1980990)
2.5.1 The Neoliberal Focus

Since the election of Margaret Thatcher in 1979, neoliberalisnts imarious forms, has

become the dominant political philosophy in the United Kingd®mlu c h o f Thatch
agenda for reform of government and public institutions, including the National Health Service
(NHS), was motivated by a neoconservative and nealitagendd® This was designed to

address the problems that Thatcher identified in Britain at that time including, amongst others,
the stagnant nati onal economy or 6stagfl ati

professiong®

Neoliberalism may benderstood as a philosophy that advocates limited intervention by the
state in the market and which has its geneses in liberal theory and the work of Adam Smith in
the 18" century. Smith suggested that trade would flourish if governments refrained from
interfering in economic affair¥* As t he pr ef i x -liberakparédigmsumpygbe st s ,
seen as the redefining of traditional liberal ideology, which focuses on ancenisufree

market economy that encourages private rather than public sector growth; the notion of

personal responsibility, and the rule of 1%,

%Roy R.K., Denzau A.T., Willett Tepliberalism: National and Regional Experiments with Global Ideas
(Routledge; London, 2006); Watkins S., New Labour: A weightless hegé&eanieft Reviev27(MayJune,
2004):128.

% Harvey n97 above.

100Clarke JINew Times and Old Enemies: Essays on Cultural Studies and Arnpes Collins; London, 1991);
Clarke J., Newman Ihe Managerial State: Power Politics and Ideology in the Remaking of the SociakWelf
(Sage Publications; London, 2001).

101 McGregor S., Neoliberalism and Health Qaternational Journal of Consumer Stud?&¢2) (June 2001):82

y T / NRdzOK / ®X ¢KS t NSJA2dza The SESbNoB&th bf NadiberaliSmNI f A & Y
(Polity Press; Cambridge, 201228; Turner R.9\ecoLiberal Ideology: History, Concepts and Pol{&dmburgh
University Press; Edinburgh, 2008) at 4.

102Rose n7 above; Hayek Eaw, Legislation and LibertiRoutledge &Kegan; London, 1976); Turner rdiidve:

1-18.
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Within this philosophy, the premise of government and the concept that Foucault referred to as
Governmentalif or the strategies by which authority is exerted over populatidase based

on the capitalist principles of competitiveness and individuatisedfest, together with
regional rather than central government by the $fat&s such, the neoliberal stdtas, as its
primary focus, a strong and effective individual who through the rule of law, robust financial
institutions, private property rights and unrestricted trade agreements is enabled to make broad
and diverse choice§® Opposition to such ideology ithen dismissed as outdated and
collectivist1® Mitchell Dean suggests that this type of modern liberal thinking is alluring as it
appeals to the individual through the allocation of autonomous rights and liB&frties.
Moreover, neoliberalism in this contextay be percei ved a¥8wihr ol | in
state involvement seen as unduly hampering the development of the market by inhibiting
competiveness, stifling enterprise and distorting individual chi8icghe neoliberal claim here

would be that the sesty constructed on such market principles would foster individual

freedom as a consequeric®.

Nevertheless, neoliberalism should not be envisaged as a broad ranging panacea for the
individual since, in this instance personal freedom may be perceivethgsabence subjective
and limited**| t exi sts as a corollary of the gover

individual citizen so that they can make controlled choices, which are coherent with the aims

0% oucault M., Governmentality in Burchell G., Gordon C., Miller P., Tdus.Foucault Effect: Studies in
GovernmentalitfHarvester Wheatsheaf; London, 1991): B¥.

104 Steger M.B., Roy R.Kleoliberalism: A very short introducti¢@xford Uriversity Press; Oxford, 2010).

105 Harvey n97 above; Munck R., Neoliberalism and Politics in-HHadA., Johnston D., edseoliberalism: A
Critical ReadefPluto Press; London, 2005):-60.

106 peck and Tickell n7 above.

107 Dean M., Neoliberalism and Advanced Liberal Governme@iivernmentality: Power and Rule in Modern
Society?2" ed. (Sage; London, 2010): 1:284.

108y 7 above.

109 Clarke and Newman n100 aboveil.

10 Munckn105 aboveMilton Friedmanin the 1970ds credied with a pragmatic neoliberal approach which
championed macroeconomic stability, liberal trade agreements and transfer of commerce Heopublic to
the private sector.

111 Munck n105 above.
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and objectives of the stat& This includes theemphasis on the implementation of the
principles of the free market, and the reduction of welfare budgets and curtailed public sector
spending!!® The economic crisis of the 1970s saw the end of the consensus politics that had
supported the welfare state ftie previous twenty five yeat$? This politicaltransformation

arose in part as a result of the profound change in popular opinion, which moved from the
belief in shared solutions for social welfare problems towards favouring market provision as a
means bfulfilling the needs of the individuat® Additionally, during the same period, Marxist

and feminist critiques of the welfare state emphasised the dysfunction that was generated as a
result of this state funded institutidtf. Mitchell Dean argues that thdarxist and feminist

accounts of welfare were intimately associated with the professions, who devised systems of
knowledge exclusiokt’ Feminism in particular asserted that the medical profession, which

was predominantly mal e, byathaigratreatmenttegmgs h e al
whilst disregarding women as healers and controlling the female professions such as midwifery
and nursing®® I'n these circumstances, Dean sugges

representation6 whewelf@masiate whickewhs seen tobepatérmaliStc. t

7

At this time, despite being recognised as 0t
the crisis within the NHS meant t h¥¥mnsucht was

a climate hatcher was able to mobilise this dissatisfaction with large and unresponsive

112 Munck n105 above.

13White M., Neoliberalism and the rise of tloitizen as consumer in Broad D., Antony W., étiizens or
Consumers? Social Policy in a Market Sofketsnwood Publications; Halifax NS, 2000}686

114 pierson C., After the golden age from Crisis through Containment to Structural AdjustmentanMiii S R @
Beyond the Welfare State: The New Political Economy of Wéltheal. (Polity Press; Cambridge, 1998):-136
166.

15ibid at 150.

18Wilson E.Women and the Welfare Sta(@avistock; London, 1977); Goughrhe Political Economy of the
Welfare Sta¢ (MacMillan; London, 1979).

17Dean n107 above.

18Dean n107 above at 181.

19ibid at 181.

120pollock A.M.NHS plc: The privatisation of Our Health G¥ferso; London, 2004) at 16.
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institutions through the medium of neoliberal ideology. Thus in order to address the problem
of the NHS, the onus for health and wellbeing was to be transferred from theostage t
individual 2! The individual was to be encouraged to manage his or her own health through
the facilitation of state selected options which were deemed to be suitable and, in so doing,
reduce the burden to the state. Within such a system, the pereroesdes in public spending

and the large, soalled inefficient state health institutions which were deemed not to meet the
needs of the individual were to be addres€éth these circumstances private sector health
provision was promoted as an efficienethod of service provision that promoted individual

choice in health care servicEs.

However the neoliberal agenda was not without its critics, particularly in terms of attempts to
privatise the NHS24 During 1982, the Central Policy Review Staff (CPR®)king party was

tasked by the Treasury to explore fundamental changes that would be necessary for public
spending to be reduced. One of the suggestions included the replacement of the NHS with a
private insurance scheme as a method of controlling psipdinding'? This initiative caused

such a political controversy that work on radical alternatives to funding were essentially
blocked for the next six yeat& Nevertheless, some of the other recommendations, including
the part privatisation of ophthalmic@dental services and paying hospitals for the work they
performed, were implemented at a later date, albeit not by the workingpeatityad initially

proposed then¥’

1?21Rose n7 above.

1225avas E.Privatising the public sector: how to shrijvernmentChatham House Publishers; Chatham New
Jersey, 1982).

123ibid.

247 £ NLS FYR bSéYlLy ymnn F02@0ST {YSS /| ®SpeadkingiTaitiiolr G A &S
Power: Two decades of analysis in the Department of HEHfith Nuffield Trus Oxford, 2005): 2€11.

125Smee n124 above.

126 Smee n124 above at 32.

127Smee n124 above.
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Since the onset of neoliberal influence in the welfare state in the 1980s, a keyheaingio
Thatcher 0s reform progr amme was t o I mpl em
management?® General management in these terms included budget cuts and restraints,
accountability for service performance, competition, the separation of services and the
involvement of patients in caté® This so called New Public Management (NPM) was key to

the Thather Government and part of the neoliberal tefibis aspectof hat cher 6s r ef
had a considerablenpacton the welfare state in general and the health sector in particular.

The extent to which these evolving reforms gtifectthe provision of caréoday was evident

in my own empirical research as will be seen in chapters four, five and six. In these chapters,

the issue of the management of the maternity services in terms of the drive for cost effective
care with the emphasis on financial savingd @@ impact that this has on the care offered to

women will be clearly seen.

2.5.2 Reforming the Management of the NHS: Disenfranchising the Healthcare Expert

New Public Management is thought to have originated in scholarship related to managerialism
andpublic choice theory*® Managerialism in this context describes a collection of standards,
concepts and expectations which sanction tFh
particular methods of O0how to manangaida whi ct

structures within the NHS to mirror private business motféls.

128 Gruening G., Origin and theoretical basis of New Public Managemtarhational Public Management
Journak(2001):125.

129bid.

130 Aucoin P., Administrative reform in public management: paradigms, principles, paradoxes and pendulums
Governance: an International Journal of Policy and Administr&({©890):115137.

131 Clarke J., Newman J., The right to manage: a second manageriati@vdCultural StudieZ(3) (1993):427

41 at 434: Clarke and Newman identify that there are strong links between managerialism atibemab

economics where there is a homogeneity between the state, the institution and the individual whereby
excessive3Adzf F A2y fAYAGA FOGAGAGE Ay |ff o FINBlIazZ FyR gK!
3 areas.
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Initially, the early Thatchereforms were principally concerned with adjustments to the
structure of administration and management within the NHS. These were symbolized by budget
constraints and devolved management initiatives which were coherent with neoliberal
policies!*2 The Griffiths Reportin 19833 argued that the previous consensus management
style within the NHS, whereby service provision was determined mainly as a resdtref

of clinicians, predominately doctors, at management level making decisions, with the manager
acting in a o6diplomato role, wa¥Thimetdetof y i ne
management had occurred, it was claimed, as a corollary of rhadioaomy, where doctors

rather than managers were the most dominant actors, with all otherethoal professionals

being perceived as being subordinate to the ddétdm.these circumstances, the provision of
health care services was seen as focusing® producer of the service (the doctor) rather than

on the patient/client and management strategies were recognised as reactive rather than
proactive!®*® Consequently, theriffiths Reportrecommended that there be a change of
emphasis in management terarsd stressed the importance of delegated responsibility and
regionalisation through systems of accountability and performance related prd2e$hes.

was articulated by Roy Griffiths in the NHS Management Inqthat preceded the Report

who remarked:

ofIFlorence Nightingale were carrying her lamp through the corridors of the NHS today
she would al most certainly®™® e searching f

182 pollitt C.,Managerialism and the Public Servi@$ed. (Blackwell; Oxford, 1993).

138 Griffiths G.NHS Management Inquiry Rep@tepartmen of Health and Social Security; London, 1983).
134 Harrison and Pollitt n16 above.

135 Griffiths n133 above.

138 Harrison and Pollitt n16 above.

137 Smee n124 above: 1a129.

138 Department of Health (DoH) Chairman R Griffithe NHS Management InquiifMSO; Lonah, 1983) at
12.
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The Report launched a period of sustained growth in managerialism and an increase in the
numbers ofmanagers within the NHS°Thi s new system of managem
Managementd (NPM) was said to be in stark co
to be based on efficiency (performance and outputs rather than inputs), value for money,
competitive markets, consumerism, choice and customertaFais change in management

style was to have a profound effect on the organisation of the NHS for managers, clinicians

and patients (who became known as service us€ms)sistent with NPM and nebkral

philosophy, these reforms represented a broad transfer of the control of health care away from

the professions to managers, of whom there was a rapidly increasing number in the NHS.

Wi thin NPM, Le Grand argues that the medica
pursues selinterest and the acquisition of autonomy, status and pt€his is in contrast

to the previous public p &whopmtidesaare toaftrustinge doc
public as a result of altruistic motivatiéff. Indeed within NPM, it is the manager who is a

6 K n i % latledtg challenge the position of the doctor, his clinical decision making and

B9Ferlie E., Ashburner L., Fitzgerald L., PettigreWhe New Public Management in Acti@xford University

Press; Oxford, 199@)tp://www.kingsfund.org.uk/projects/generaélection-2010/key-election
guestions/howmanymanagergaccessed March 14th 2014).

“oByutcher T5 St AGSNAY I 2SETFEFENBY ¢KS D2 @3S NYOpgrOBivesity Piess,S { 2 OA
Buckinglam, 1995) at 161; Dawson S., Dargie C., New Public Management: An assessment and evaluation with
special reference to UK HealRublic Management(4) (1999):45281; Dunleavy P., Hood C., From old public
administration to new public managemeRublic Mong and Management4(3) (1994): 46; Olsen J.P., Maybe

it is time to rediscover bureaucradpurnal of Publi@dministration Research and The@&(l) (Jan 2006):-24:

Olsen explains that bureaucracy although often considered a derogatory term refespézidic organisational
SYGANRYYSYy (s (GKS WodzNBIdzQ 2N W2FFAOSQ GKAOK Aa fFNB
RSTAYAGA2ya | NB RNIsY FNBRY G(KS 62N)] 2F alE 2850606SN 6K;:
the 1970s.

1 Kings Fundhe Future of Leadership and Management in the NHS: No more HRepes from the Kings

Fund Commission on Leadership and Management in the NHS (Kings Fund; London, 2011); Kings Fund Report
General Election 204&ings Fund; London, 2010)igheport states that while the total number of staff working

in the NHS between 1999 and 2009 increased by approximately 35% the number of managers increased by 82%

in the same period.

1421 e Grand JMotivation Agency and Public Policy: Of Knights and/é&naPawns and Quee(@xford

University Press; Oxford, 2003a) at 26.

143ibid.

¥4ahern M., Hendryx M., Social Capital and Trust in Provislecsal Sciences and Medic6%2003):1195

1203.

145 Butcher n140 above at 31.

64


http://www.kingsfund.org.uk/projects/general-election-2010/key-election-questions/how-many-managers
http://www.kingsfund.org.uk/projects/general-election-2010/key-election-questions/how-many-managers

Protecting the Public: TheCurrent Regulation of Midwifery

treatment selections, in the name of efficient manant, cost effectiveness and patient

choicel4®

The political rhetoric espoused by the Thatc@ewvernment identified the welfare state as
integral to the wholesale deterioration of the country, with the professionals who worked within
these institutionsssen as unreceptive to the public as ¢
back of the s t¥Kl@ndargmes that suche ni@wnay de peen as part of a
governmental tactic which seeks to share credit for apparent successes but disehitem
deficiencies and poor outcomes when service provision is perceived to be less than
satisfactory:*® In these circumstances the transfer of power and decision making from direct
governance to regional management locates the government in thef ratbitrator and
advocate for the service user, able to critically question the provision and quality of service on
behalf of the consuméf? As was intended, this situation created tensions and challenges for
professionals particularly medical practitionen NHS where, as indicated earlier, there had
been a long history of respect and deference on behalf of the patient to the doctor. As a result
of bestowing the patient or service user with choice in health care, the dynamic in the patient
professionalrelationship altered. Whilst patient expectations were elevated, professional

authority and autonomy was undermined and diminisbfed.

2.5.3 New Public Management and the Citizen as a Consumer of Healthcare

The New Public Management (NPM) strategy artitedahe citizen as consumer (or service

user) in an especially potent symbol of neoliberal ideoldt@larke et al (2007) maintain that

148 Harrison and Pollitt n16 above.

147 Clarke and Newman n100:17.

18Klein R.EThe Politics of the National Health Sericengman; London, 1983).

M9/ £ NS WhE bSsYlLYy WP { YAGK bdX ARt SN 9@eating S& G YI NI
Citizen Consumers: Changing Pabliand Changing Public Servi(gsge; London, 2007):26.

150ibid: 103120.

151 Dunleavy P.Democracy, Bureaucracy and Public Ch(fitarvester Wheatsheaf; London, 199B)utler E.,

Public Choicé Primer(The Institute of Economic Affairs; London, 2012)

65



Protecting the Public: TheCurrent Regulation of Midwifery

large state run institutions, including the welfare state and the NHS, which have a monopoly
on service provision, mayavour producer interests rather than the concerns of the service
user? In such an environment, political and institutional influences were seen as having a
negative impact on the public commodities market, which produced incompetent employment
of resource and limited consumer choié®. Thatcherism made this argument through
employing the imagery of the tax payer, the consumer and the scrdeffigyilst the taxpayer

was heavily burdened by excessive taxation to pay for the welfare state and the consumer wa
refused the ability to make real choices when accessing care, the scrounger, was seen as the

predictable outcome of the welfare state, exploiting the welfare state for his or her o# gain.

As such the ability of the individual citizen to make choidasua his or her health care was
essential to the neoliberal agert@&and in order to achieve this goal a change within the
culture of the NHS was thought to be required. In 1988, Sir Patrick Nairne, the Permanent
Secretary in the Department of Health andi8l Services (DHSS) had remarked that no public
service considered the public to any dedPéahilst the white papers suchRsmoting Better
Health>8 andWorking for Patient$>® promoted greater choice of services for patiétftdn
keeping with the market rhetoric, the Conservatdmvernment suggested that funding for

services would follow the patient, with the perceived neoliberal advantages being considered

152 Clarke and Newman n100.

153 Clarke and Newman n100; Newman J., Beyond The New Public Management in Clarke J., Gewirtz S.,
McLaughlin Egd. New Managerialism, New Welfa(®pen University Press; London, 2001645

154Klein n148 above.

155 Dunleavy n15above.

156 Savas n124 above.

157 Smee n124 at 133.

158 Department of Health (Ddyromoting better healtfHMSO; London, 1987).

159 Department of Health (DoH)orking for patient§HMSO; London, 1989) cm 555; House of Commons Select
Committee (HealthCommissionig 19482010(House of Commons; London, MarcH'ZD10): the White Paper

W2 2NJlAy3 F2NI t I GASyGaqQ sF+a aSSy da AYGiNBRdAzOAy3I 2yS
AyOSLIiAzy 6KSy AG ONBIGSR GKS WA ddite NgSahd CorinNmitpCae | y R
Act 1990http://www.publications.parliament.uk/pa/cm200910/cmselect/cmhealth/268/26805.h{accessed
15/04/2014).

180HC Deb vol. 146 col.165.31 January 1989.
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self-evident.!®? However this proposal was seen by the Labour pattgmn opposition, as

an attempt to privatise the NHS, thus limiting the choices available to certain types of patients
including the elderly, those with chronic iliness and the disabled as a result of the high cost of
care for these peoplé? It is notewothy that these reforms when implemented did not offer
choice to all patients as was originally thoutffit. Further,once New Labour formed the
government in 1997, this criticism of NHS reforms appears to have been forgotten: this will be

discussed in moreethil in the next chapter.

As a result of the Conservative NPM agenda, the provision of choice and the woman centred
carepolicy became integral aspects of care for pregnant women in th€4Mthough this

mi ght be seen as a development of the far ol
nevertheless reformulate this concept in a specific manner, particularly in relation to the
relationship between the midwife and woman. This tan&neghatemerges in the empirical

data and as such requires some exploration below.

2.5.4 Choice and Control in Maternity Care

One interpretation of the justification for choice in health care is that it may be linked to
definitions of the democratapitalist state which ensures that the patient and not the clinician
should have decision making powet.In the 1980s, in spite dhe earlier failuresthe
consumer organisation AIMS encountered (which were discussed above), it had continued to
highlightthe challenges that pregnant women experienced. These difficulties were accentuated

in 1982 by the prosecution of Brian Radley for attending the birth of his own baby despite there

1611bid at col. 171.

1621bid at col. 170.

163 Appleby J., Harrison A., Devlin Shaping the New NHS: What is the Real Cost of More Patient C{iGug?
Fund; London, 2003).

164 Cumberledge JReport of the Expert Marnity Group: Changing ChildbitHMSO; London, 1993iouse of
Commons Select Committédaternity Services: Second Report of the Health Comn{itBtsO; London, 1992).
165 e Grand JErom Pawn to Queen: Economics, ethics and health paitiegt in Appéby J., Harrison A., Devlin
N., Shaping the New NHS: What is the Real Cost of More Patient CfiGing®Fund; London, 2003b).
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being no law to prevent this occurre€®T he publ i ¢ r e sopvictoswasdne Rad |
of concern that state power and influence was being employed to force women to accept the
dominant medical opinion. Notwithstanding, that birth for many women was a normal
physiological process not a pathological disease and as sua$ inelear why they should be

made to obey t he®ldespansertoghé Radlaysdse, AlMS astablisked the
Maternity Defence Fund (MDF) which was used to make claims of assault against the medical

and midwifery professions. The launch bfst fund and the pledge to act caused a shift in
attitudes virtually straightaway, with discu
fore for the first time'®® Consequently, this was recognised as one of the most successful

actions by users dhe maternity services in recent yet.

Following the Radley case and the creation of the MDF demonstrations and rallies were
organised which were supported by the Association of Radical Midwives (Afd3)ational
Childbirth Trust (NCT), and the renowd obstetrician Professor Wendy Savage, to highlight
the problems that pregnant women faced when accessing maternity sEfvithese
organisations identified that the individualised care that pregnant women received was very
limited and called for greatezhoice particularly in terms dahe place of birth. This was
recogniseas being problematic because it was acknowledged that any woman wishing to have

a home birth would encounter obstructions from service providers who were either unwilling

186Donnison n17 above; Association for Improvement in Maternity Services (AIMS) n73 above: Michelle Williams

had refused medicadr midwifery attendance as a result of a traumatic hospital birth with her first baby, and

believed that staff working in the West Midlands Regional Health Authority, had tried to coerce her into changing

her decision to have a home birth for one in hoapilt was this Health Authority who brought the case which

NBadzZ 6GSR Ay . NAIY wlRfSe& 0aiOKSttSQa LI NIGYSNDL o6SAy3a (
£500. The prosecution was brought using the Midwives Act 1951 s. 4 which was ishtengetect women

FNRY dzyljdzZ f ATASR AYRAQGARdzZEfa OGAY3 & YARgAQ@SaAz yz2i
The fine was paid by a consultant psychiatrist who was appalled by the poor treatment Michelle Williams and

her partner had receied.

167 Bowes W.A., Selgestrad B., Fetal versus Maternal Rights: Medical and Legal Perspéstierics and
GynaecologyAugust 1981): 26214.

168 Association for Improvement in Maternity Services (AIMS) n73 above.

169ibid.

170jbid.
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or unable tesupport such requesté! The pregnant woman, it was argued, would be required

to have patience, courage, political skill and determination in order to overcome such
obstacles/? Predictably, as a result of the medical opposition to home birth, the hotime bir
rate had fallen from approximately 33 per cent in 1961 to less than 2 per cent by31982,
despite the limited evidence that birth within the hospital setting was safer than birth &t‘home.
This denial of consumer choice would therefore appear to beathbyst for change in the
maternity services whereby neoliberal ideology could take centre stage encouraging as it did

citizenso6 rights'™t o choice in health care.

The commitment to choice in the maternity services was articulated@htreging Childbirh

Report (1993)1® The Report took forward the concept of woman centred care, which
originated in the earlier proposals of ARM in 1986Woman centred care may be seen as
giving the service usaxvoice, as it articulates the individual woman, her needschottes
throughout pregnancy, childbirth and the postnatal péffofihe Report recommended that,
pregnant women should have an active role in making decisions about the care and treatment

they received during pregnancy and childbtith. However, whilst faouring maximum

171 Association for Improvement in Maternity Services (AIMB)S QuarterlySpring 1986)-2.

172Donnison n17 above at 195.

173BirthChoiceUKlome Birth Rates for England and Wal361-2012 (BirthChoiceUK, 2014): in this datarte

birth rates have been derivkefrom information collected at birth registratidny the Office of National Statistics
http://www.birthchoiceuk.com/Professionals/index.htnfaccessed 13/02/15).

174 Tew n70 above.

175 salter B.The Politics of Change in the Health Sergt&cmillan; London, 1988).

176 Cumberlege n164 above.

177 Association of Radical Midwives (ARTE VisiofARM; Ormskirk Lancashire; 1986): this group of midwives
attempted to challenge the medicalmotle 2 ¥ OKAf ROANIK FyR Ay a2 R2Ay3 Wy2!
178 Deery R., Kirkham M., Supporting Midwives to Support women in Page L.A., McCandlishThe ¢ty

Midwifery Science and Sensitivity in Prac8®eed. (Churchill Livingstone; Edinburg?006) at 125.

79/ dzY o SNX S3S ymcn 10620SY Ay GKAA NBLR2NI GKS F2ft2¢Ay3
was responsible for care; access to a consultant obstetrician at least once in pregnancy; access to a consultant
paediatrician whereproblems are identified with the fetus; access to maternity records and confidentiality;
information about local maternity services; access to antenatal care which includes being able to be seen within

30 minutes of the designated appointment time; havadirthing partner present during the birth; having the

baby identified for security purposes; information on infant feeding; respect for privacy, dignity and cultural and
religious beliefs; visitors to have access at all times; access to hospital orurdtyiservices according to any

specific need.
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involvement of the pregnant woman in decision making, the rights provided Rejbert
remained fragilé®® For pregnant women to act as consumers of health care and make effective
choices, they need to have knowledge of all the possiheng@vailable to them and this may

be beset with problems and challenges. Women may lack sufficient information and as a
consequence may make choices which are less than optiglially, competition to provide
health care, might be limited whenever tost of a particular type of health care is considered

to outweigh the potential benefit& Consequentlgonsumer choice and empowerment within
maternity services may be seen at times to exist in tension with service provision, where the
state aim is focied on financial efficiency and the deployment of restricted numbers of
qualified staff!®® This theme also emerged in the empirical data and will be discussed in

chapters four, five and six.

Whilst Changing Childbirthwas heralded as repositioning the woman at the centre of care and
deci sion making, there was no obligation
recommendations and, as such, many of the proposals were not impletffentieat is more,
attempts tanaximise individualised woman centred care were not universally recognised as
being beneficial to all and as such the initiative appears to have been limited in its &iccess.
Again, the theme of woman centred care, and some of the tensions aroundegréyeisible

in the empirical datandwill be discussed in chapters four and six.

B5XY2YyR . ®dX 22Yly [ SyleydbMRpettdoNBdwiked etl. (BdoKsFolMidwivés R ®
Press; London, 2003): -B®.

181 Appleby, Harrison and Devlin n163 above.

182ibid.

18Kirkham M., The Materrit { SNIIA O0S & / 2 yTheévidivifeMotheriRdatiéhshiDetl. (Falgrave
Macmillan; Basingstoke, 20103186.

184 sandalll., Changing Childbirth Again? Implications of the NSF: Report of the Meeting of the Forum on
Maternity and the Newborn of th Royal Society of Medicimdidwives(April 2005).
http://www.rcm.org.uk/midwives/features/changinghildbirth-agairimplicationsof-the-nsf/ (accessd
16/04/2014).

18 Appleby, Harrison and Devlin n163 above; Kirkham n183 above.
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Following the change of Prime Minister in 1990, the neoliberal project was seen to enter a new
phase when different neoconservative social policies and agendas weraémied-8° Within
healthcare this included the expansthesm of pa

called oO0risk management o6 in health care.

2.6. The Emergence of Risk in Health Care (1990996)

At the beginning of defativeatiririsOatigna rJtoihcnu | Maatj eodr 6psa
rights in policy documents such@sh e Pat i e nwhichslealyhset put therstandards

of care and choice that patients might exp&cHowever, these rights were often in direct
competition with other@oliberal and NPM strategies including the provision of cost effective

care and stringent financial controls. This unsurprisingly created tensions in service provision

and led to general dissatisfaction with the care that was protitlaagd which may in part be

responsible for the rise in litigation in recent ye'dPs.

Risk management systems were devised in order to manage the increase in the number of
claims and the rising cost of litigatidf Beck argues that many risks emerge in society as a
consequence of decision making by expEft&iven that these experts are inevitably fallible,

this can result in a |l oss of confidence in
organisationt®? During the early 1990s, whilst many NHS institutions utilised some elements

of risk management such as the reporting of accidents, health and safety committees and

186 peck and Tickell n7 above.

187 Department of Health (DoH)he Patients Charter: Raising the StanddkidSO; London, 1992).

188 McSherry R., Pearce FClinical Governance: A Gaido Implementation for Healthcare Professionals
(Blackwell; Oxford, 2002).

B%Pratt R., Morgan S., Hughes J., Mulhall A., Fry C., Perry C., Tew L., Healthcare Governance and the
modernisation of the NHS: infection prevention and conBadtish Journal of Infection Contr®(5)(2002): 16

25.

190 Dingwall R., Fenn P. Risk management: financial implications in Vinc€linical Risk Manageme(British
Medical Journal (BJM) Books; London, 1995): these authors suggest that between 19892tk number of
claims per annum in the NHS had risen from 500 to 6000.

1Beck U.Risk Society: Towards a New Moderi@gnge; London, 1996)

192ibid at 4: Beck defines risk as the likelihood of physical harm due to given technological or other processes
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managers who dealt with complaints, there was no formal risk management plan which
connected theidentification, analysis and control of ri& However following the
Department of Healthodos endorsement %tfie t he
process was implemented across the NH 8 1995, the NHS Litigation Authority (NHSLA)

was created to nmage negligence claims made against NHS organisations and produce risk
management standards to improve care provisfoRart of this organisations function was to
administer the Clinical Negligence Scheme for Trusts (CNST) which offers indemnity to NHS
Trust members and their employees for clinical negligence claims that relate to incidents that
occurred from % April 19951%7 In the years following the election of the Bl@bvernment

in 1997, the attempt to manage risk and control litigation claimsifsadidinto clinical

governance strategies. This will be examined in more detail in the following chapter.

2.7 Conclusion

This chapter has begun to set out the historical and political context of the provision of
maternity care in the UK during the tweath century. The story of the regulation of midwifery
throughout this time has been one of conflict and control over the process of pregnancy and
birth. The main protagonists in this battle have been the doctor, the midwife, the woman and
the state. Durig the early part of the twentieth century this struggle between the medical

profession, midwives and the pregnant woman resulted in the partial replacement of midwifery

193Walshe K., The development of risk management in Vinc&linizal Risk Management: Enhancing Patient
Safety2" ed. (British Medical Journal (BJM) Books; London, 2006045

194 Department of Health (DoHjxecutive Letter: Risk Management in the HI8SO; London, 1993): 111.

195 Mant J., Gatherer A., Managing clinical risk: makes sense but does it \Boitish Medical Journal
308(1994):1522523.

196 National Health Service Litigation Authority (NHUASLA Risk Management Standards 22AB4(NHSLA;
London, March 2018.

197 National Health Service and Community Care Act 1990 s. 21; Health and Safety ExecutiierdHS&)s to

Risk AssessmerfHSE; London, 1999) at Rlational Health Service Litigation Authority (NHSCAhical
Negligence LitigationA very brief guide for cliniciari€linical Negligence Scheme for Trusts (CNST)) (NHSLA;
London, June 2003): the NHSLA manages Clinical Negligence Scheme for Trusts (CNST) and liabilities to third
parties scheme (LTPS). CNST is funded on-aspau-go, non- profit basisThe NHSLA producstndardsthat

have been designed to address organisational, clinical, and non- clinicalor health and sdety risks.
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practice with medical technology and expertise as society became more reliant o& &etenc
medicine!®® These developments were supported by an emerging regulatory framework which

underpinned the medical professionds dominan

With the creation of the welfare state in the years following the Second World Néar, t
regulation and practice of midwifery may be seen through the lens of the developing NHS. As
a result of proposals put forward by the medical profession, which were supported by the state,
the 1950s and 1960s saw pregnant women being encouraged tarttive bospitals despite

there being limited evidence to support this chafig€onsequently older social forms of
knowledge were replaced by scientific forms which were deemed by the state and the medical
profession to be more beneficial to the pregnaatman and her unborn chif® In these
circumstances, in addition to caring for the labouring woman as they once had, midwives
developed the technical skills needed to ensure that that the machinery being applied to the
labouring woman was functioning effealy. Thus, for many midwives, the nature of their
work was more akin to that of obstetric nurses, with the pregnant woman being relegated to the

periphery of caré®

In the last decades of the twentieth century, the conflict within the welfare state shifted once
more. During this period dissent and dissatisfaction with the paternalistic model of welfare
enabled the Thatch&@overnment in the 1980s to implement sigraficreforms. The outcome

of this was that the practice and regulation of midwifery was changed again. Consistent with
the Thatcherite style of neoliberalism, NPM strategies and public choice policy were endorsed
in an attempt t o Ofrthelstate, Wharebly profasdioral amenorhyiwase r y

eroded in favour of the individual consum&For the pregnant woman, this move came at a

198 owis et al n46 above:-&l.

19 Towler and Bramall n19 above: 2287.
200 0akley n17 above: 138.

201 Kirkham n79 above: 839.

202K lein n148 above.
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time when many were disillusioned with the care they were being off€reidwever whilst

the public choice model waspart of the Thatcher vision of neoliberalism, it was not until
1993 in the post Thatcherite era that this became a reality for some Wriidse. policy
changes which were implemented by the M&owvernment resulted in another realignment

of the actors invived in the provision and regulation of maternity services within a neoliberal
framework. As a consequence of attempts to manage increasing claims of clinical negligence,
the developing emphasis on risk required the state to devise strategies to addpesblém

which created new problems for the midwife and pregnant woman.

In chapters four, five and six these challenges continue to resonate in current service provision
where the issue of risk and its influence on the care offered appeared to heact snghact

for the pregnant woman regardless of whether she had any underlying health cdresrns.
guestion ofisk and how to manage it also emergenhy empirical researclere, the midwife
appeared to be involved in balancittge requirements of theervice with the needs and

expectations of the pregnant womeuhich frequently impacted on the outcome of care.

In the next chapter the current governance framework for midwives will be considered in detail.
The chapter will examine the regulatory obas that took place during the New Labour
Governmentwhich came to office in 1997. The discussion will pay particular attention to the
reforms that occurred in the NHS, to the maternity services and to the midwives themselves
dur i ng adBihisgrationdtsill consider whether these New Labour reforms conflicted
with, or further supported those of its Conservative predecessors to determine the influence

they have had on the provision of care offered to pregnant women today.

03h 0 5NR&aO2fft yYIR aSIF3IKSNI ycpY MH
204 Cumberlege n164 above.
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3. Midwif ery Governance in Context 2: Current Maternity Service
Provision, Reform and Regulation (19972010)

3.1 Introduction

Il n 1997 Tony BGoaernménscani¢éo\wowerawitiothe NHS featuring strongly

in the Manifesto upon which he was elected. Mamifesto stated:

6ln health policy, we will safeguard the
but will not return to the topown management of the 1970s. So we will keep the
planning and provision of healthcare separate, but put planninglongarterm,
decentralised and more -operative basis. The key is to root out unnecessary
administrative cost, and to spend money on the right tHiogsline cared

This short statement contains the essence ofr@éahing reform programme that washave

an influential impact on the shape of the modern NHS. New Labour recognised serious
problems in the NHS, created by Conservative and Socialist policies of the 1970s and 1980s.
These problems involved: outmoded managerial ideology, a service wédnagmented and

staff who lacked accountability to patieAtEhis situation arose in part as a result of the drive

for efficiency and coseffectiveness so favoured by the previous Conserv@bxernment

and were visible amisconduct and catastroghfiailings in care provision in a host of cases
including: Allitt,* ShipmasPand t he Bristol Royal | Afforr mary
the Blair administration, then, reform of the NHS was inevitable. This would consist of

significant restructuringyith questions about quality care provision, safety, poor performance

1 Blair A., new Labour because Britain deserves betaour Party Manifest(Labour Party; London, 1996a)
http://www.politicsresources.net/area/uk/man/lab97.htnfaccessed 20/06/2015).

2t 22t S [ I SFHETGK /FNBY bSg [ 02 dzZNRBewanagedasm Newl NJ S Wo
Welfare?(Open University Press; London, 2001):-1Q2.

3ibid.

4R v Allitt1992[2007] EWHC 2845 (QBh 2006 Allitt launched an appeal against the length of her sentence.

Burton J confirmed on'December 2007 that Allitt should serve a minimum of 30 years as per her original
sentence.

5 Smith J.The Shipman Inquiry: First Rep@hipman Inquiry; Manchester, 2002).

8 Kennedy I.Bristol Inquiry: Final Repoi$tationary Office; London, 2001).
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and competence being addressed by new regulation. Here, importantly New Labour was also
influenced by a perceived need to manage O
magnitude dring the previous decade, providing an enhanced mandate for strong state

intervention.

However, it is important to view this programme of reforms within the context of the NHS as
an organisation, where the workforce is influenced not only by the rullee ofganisation but

also by its culturé.Within this concept of culture, informal rules, processes, traditions and
expectations, collective ideals 6rt r i }&énlheakhoare as well as limited agreement of
roles and work strategiésall play animportant functiort® Nowhere is this more prevalent

than in the maternity services, where custom and practice methods of care provision may
conflict with more technological advances, and where different groups of clinicians and service
users have differemxpectations of outcomes and ways of achieving tHéfhe provision of

care which is seen as safe and effective may be envisaged differently by the different
professional groups and the pregnant woman and as a result may be considered at times to be
an elsive objectiveThus, as Black argues, in order for regulation to be effective it needs to
become institutionalised as part of the culture of the community which is being regulated, in

this case the maternity servicgs.

" Baldwin R Cave M, Lodge M.Understanding Regulatiof©xford University Press; Oxford, 1999) at 27; Ayres
., Braithwaite J.Responsive Regulation: Transcending the deregulation débaferd University Pres®xford,
1992); Morgan B Yeung K An irtroduction to Law and Regulation: text and materi@@ambridge University
Press; Cambridge, 2007)

8 The Oxford Online Dictionary (2014) defines tribalism as the state of being organised in a tribe. It is usually
uncomplimentary and relates to behavioungoutlooks which arise from a strong sense of loyalty to a particular
social group or tribéttp://www.oxforddictionaries.com/(accessed 27/04/2014).

9Richards A., Carley J., JenKiiarke S., Richard@sA., Skill mix between nurse and doctors working in primary
care delegation or allocation: a literature revielternationalJournal of Nursing Studi&3(2000):185197.

0 Baldwin, Cave and Lodge n7 above at 31.

1 wilson J.H., Symon AClinical Risk Maagement in Midwifery: The Right to a Perfect Bali@®@oks for
Midwives; Oxford, 2002).

12Black J., Regulatory Conversatidonsrnal of Law and Socie29 (1) (March 2002b): 1636.
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The current chapter will continube analysis, begun in chapter two, of the shifts that have
occurred in the care offered to pregnant women in the United Kingdom. Here, the focus will
be on developments from 1997 onwards. These changes have affected the regulation of health
care provisio and the healthcare professions, which have created new challenges and
opportunities within the regulatory community of the NHS, both for those who provide
services, as well as those who access them. The chapter aims both to explain the regulation that
is currently in place, therefore setting out the foundation for exploring its impact on the
midwives who work within it, as well as contextualising the law within the broad ideological
shifts that led to its introduction and revision. The chapter will focuthe regulatory reforms

that predate the collection of my empirical data and as such will end in 2010.

The chapter begins by analysing the political ideology of the New Labour Government and
considers how its policies for the NHS refle
It will then explore the i dea edficandimpostdnt man a ¢
driver of reform for the Blaiedministration (3.1.2). Following this, the chapter will go on to

examine the regulatory strategies which were devised and developed in order to address the
perceived crisis within the NHS (3.2), focusingparticular on questions of quality and safety

and the strategies of risk management and clinical governance that were employed to resolve

the issues of poor quality amthsafe care (3.8nd 3.4). The chapter ends with a discussion of

the important spefic regulation of midwifery which was introduced by the Nursing and

Midwifery Order 2001 (3.5).

3.1.1 New Labour, the Third Way and the NHS

Throughouthe New Labour discourse there is an emphasis on redefining the role of the state,
with a movement awdayom the traditional socialist emphasis on a state which attends to issues

of class discrimination and wealth redistril
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citizenshi po6 ¥aFnod dohpep oBltauinri t Gdver nmemts, t he
together with communities, families and individuals in a rejuvenation of the nation, which Blair

articulated as the O6sd'métitsi mptfiom odmdthtei e
foll ows the O6Third Wayo6 i duaitesforghg enbahcementofvi di n

society though a modernized welfare state rather than a return to tivespegtifare agends.

The 6Third Waydé is typically characterised a
social democrac$f It adopts neliberal notions regarding the distribution of income and
recognises the stability of capitalist econontfesnportantly, it also accepts the expansion of

the market into all parts of society, believing that the quest for increased revenue is the most
effedive way to achieve economic succéssiowever the neoliberalism anticipated in the

Third Way was a much more subtle project than the above description might seem to suggest.
Peck and Tickell argue that the Third Way sought to address the limitations ©haltcher

style of neoliberalism which invol ¥withna si mp
the Third Way, in contrast, there was an extension of state governance and regulation, which it
was envisaged would produce additional benefits athessconomy and socieity generaf®

Bl airs NHS policies must be | ocated within
as both building upon and extending the refoohthe previous chapter, but should also be

seen as departing from them in certain, crucial areas.

13 Poole n2 above at 199.

1 Blair A.New Britain: My Vision of a Young Cour{ffgurth Estate; London, 1996b): 298.

S Poole n2 above.

18 Arestis P., Sawyer M., Neoliberalism and the Third Way inS#emlA., Johnston D., etieoliberalism: A
Critical ReadefPluto Press; London, 2005).

Yibid.

BArestis and Sawyer n16 above; GiddensTAg Third Way: The renewal of social democi@nlity Press;
Cambridge, 1998).

P peck J., Tickell A., Neoliberalizing Speutipode34(2) (16h December 2002):38804.

2ibid; Greve B., Welfare states agdS f ¥ NB NB I A Y Welfard ayid thedxielfar? Stiei Pré&éntband
Future(Routledge; London, 2015): 221.

78



Protecting the Public: TheCurrent Regulation of Midwifery

These subtle shifts between New Labour and the policies of the previous administration are
clearly visible in policy documents such Bse New NHS: Moderand Dependablé! This

committed New Labour to increases in annual expenditure of 5% in the NHS until 2004, yet

with public spending still to be just as tightly controlled as it had been under the Conservatives.

Bl air put an end tb mhek €0 belierim\thatét ericcudaged nt er 1
the bureaucracy, division of the service and inequity of provision that New Labour perceived

to be important elements of the crisis in the N#S.

However, this did not signal a return to a higher levetatescontrol of NHS financing. Rather,

in keeping with the Third Way philosophy of partnership, a mixed economy of private and
public provision in state services and the drive for efficiency were key objectives for the new
administratior?? Interestingly tle use of market incentives, such as the increase in the provision
of health care services from the private sector, which were unpopular with Labour when in
opposition, were implemented through programmes such as the Private Finance Initiative (PFI)
when tley came to office. Whilst this was seen as a temporary way of managing public finances
both in terms of income and outgoirfdsghe schemes have received much criticism from
professional organisations such as the British Medical Association (BM&)d in ®me

instanceshave caused large scale debt to several NHS Trusts in Erffland.

21 Department of Health (DoH)he New NHS: Modern Dependalpt#1SO, London; December 1997).

22 Smee C.Speaking Truth to Power: Two Decadésmalysis in the Department of HealiRadcliffe; Oxford,
2005) at 115.

2 Flynn R., Williams GContracting for HealtliOxford University Press; Oxford, 1997).

24Poole n2above.

25House of Commons Treasury Select Commi&tgeate Finance Initiative: Widn Evidence submitted by the
British Medical AssociatigftiC; London, August®® n MmO Y GKS . a! Q{ YIAy O2y OSNYya
they were costly, not cost effective, and inflexible and that public funds are transferred to the private sector
with no demonstrable benefits
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1146/1146vw04.htm

(accessed 20/03/2014).

Z8National Audit Ofce (NAO)The Report by the Comptroller and Auditor General: Peterborough ando®tia
Hospitals NHS Foundation Trust Session-A@IRepartment of Health (DEH).ondon, 2% November 2012)the
Report outlines that the scheme was approved despite the fact khanitor, the Foundation Trust regulator,
raised serious concerns about thest andaffordability of theplan, although these did ndibreseethe level of

the problems thathavesincearisen The Report goes on to highlight thaitet scheme was approved before the
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As was noted above, a series of high profile cAsémat demonstrated serious failures in care,

also proved to be significant policy drivers for the New Lakalministration.These cases

focused attention on the quality of the outcome which included the patient/ carer expérience.

Her e, Bl airds partnership ideology and the a
in NHS management was signific#fitThe relationshipbetween the statehe healthcare
professional anthe individual was seen as coherent and fluid. Rather than closely managing
specific change, the role of the state was sseone of motivating other parties to produce

health outcomes that will benetiite nation as a whole. The impact of this philosophy is visible

throughout the legislative and policy initiatives discussed below.

3.1.2 Eliminating Risk and Uncertainty in Healthcare

The New LabouGover nment was signi fi canntalnyagearewnitg
which had gained dominance as part of a broader social anxiety regarditfyMisgke time

that Blair came to power, the influential theorist Zygmun Bauman was arguing that risk was

said to be everywhere in Western cultdrem fatty fastb ods éi n sex without
cigarette smokeéin the didawithagooasposdingawarendsst h e
of risk amongst individuals and a set of imperatives for all society which enabled the

assessment of what risk is and how it sHdag dealt witi¥! This apprehension over public

banking crisis in 2008, at a time fafst expansionin health spending. In théme since the hospital has been
functioning spendimg onhealth care provisiorhasmostly not inceased inreal terms.Theinvestmentcost of
the plan as a percentage of the revenue costs was 142%, the largestinthé MHS. &A1 S 2F (G KS ¢ NHza
201112 was 22 per cent of itsosts and income.

27 Allitt n4 above; Smith n5 above; Kennedy n6 above.

2 Smee n22 above at 106.

2 Poole n2 above.

%0 upton D.Risk(Routledge; London, 1999) atlQupton notes that risk and uncertainty tend to be treatesl
conceptually the same thing.

31BaumarZ., Postmodm Religion? in Heelas P., Martin D., Morrie.Religion, Modernity and Postmodernity
(Blackwell; Oxford1998): 5578.
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safety, and the emergence of what Beck desc

impetus for political policy, debate and legislatiénBeck states:

OWe no |l onger choosen tbhruakeupbsksséweoba
Our society is riddled with random risks. Calculating and managing risks which nobody
really knows, has become one of our main preoccupad®ns

The principle of itighappeningbutthdtie rmd fgdrt e b@raddta ptpheati
this concern resonates particularly in the context of the provision of healthcare services. Here,

the medical profession offer consultations which are loaded with risks, which are understood

by the patient as diagnosis, whicletirequire decisions to be made in relation to those ¥isks.

Yet whilst this presents a strong mandate to
sit in considerable tension with other rights and principles such as autonomy, protection,
beneficeice, and within a midwifery context, woman centred é&iadeed, it is possible that

the elevation of risk may result in methods of case management that operate to the detriment

of an i ndivi detenindton, or begtlinteredtso s el f

It is perhaps unsurprising that these kinds of tensions were clearly visible in the empirical data
inc h a p foa to&is of this thesis, as risk management poses particular challenges within

pregnancy and childbirt}?. A risk analysis will routinely be undekan within maternity care

32Wilson and Symon ni11 above.

33Beck U., The Politics of risk society in Franklin STrelPolitics of Risk Soci¢Bplity PressCambridge, 1998)

at 12; see further Scott A., Risk or Angst Society in Adam B., Beck U., Van Lodhd Resk Society and Beyond:
Critical Issues for Social The(@®gage; London, 2007) at 39.

34 Adam B., Beck U., Van LoornThe Risk Society and Beglo@ritical Issues for Social The@@gge Publications;
London, 2007) at 2.

35 Samerski S., The decision tr&fpw genetic counselling transforms pregnant women into managers of foetal
risk profilesinHannaa 2 F ¥ 0 Y @3 Gemldrdd Ri§RouledgeLavénBishdDxon, 2007): 58.
¥pnQalftSe tdx wialz | yOSNIRisk, WicdrtaimtyaRd CovelrBd@msshodsy | dzii K 2
Press; London, 2004): 1-181.

37 PrestonShoot M., Evaluating selfetermination: An adult protection case studgurnal of Adult Protection
3(1) (2001): 4.4.

38 Royal College of Midwives (RCMjsessing and managing risk in midwifery praciR€M; London, 2003) at

1.
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to indicate a womands sui t% dlowing the Thitdovaya s p e c
conception of individual responsibilif,the pregnant woman is required to be responsible for

her pregnancy and to work in partnership widalthcare professionals who will support her

in the risk laden endeavour of pregnancy. This approach is justified by evidence based
medicine, which creates a significant impetus for the woman to acknowledge the risks that are
applied to her pregnancy aradccept the advice given to hasthis will enable her to follow

the path of oO0greate%t benefit with the | east

An additional factor which renders the accurate calculation of safety particularly difficult
within the maternity services is thatquently, the amassed data does not provide-dapth

analysis of reported incidents apart from maternal déatHewever, such evidence as does

exist suggests some cause for concern. The Royal College of Obstetricians and Gynaecologists
(RCOG) (2013)dentified that stillbirth and maternal mortality rates in the UK are amongst the
highest in Europé® In the 2014Mothers and Babies: Reducing Risk through Audits and

Confidential Enquiries across the UK (MBRRAGE)port**there was recognition that there

3Wilson and Symon11 above.

40pPoole n2 above.

41 Ruhl L., Liberal Governance and Prenatal Care: Risk and Regulation in Preégoaonayy and Socie?8(1)

(1999):95117 at 96.

N Ob SMiHHFSHRIANIKE 9OSNEO2REQAa . dzAAYySaayY ! wSerkictRisLISYRSY
England Conclusions and RecommendatibsA y 34 Cdzy RT [ 2Y R2Yy S Hnspyedftied HY hQ
data that is available it is not possible to say how safe it is to give birth in England, or to compare this with the

safety of maernity services elsewhere due to limited or incomparable data about adverse outcomes other than

deaths.

43Royal College of Obstetricians and Gynaecologists (REME)Ns of Maternity Care in English NHS Hospitals

2011/12 (RCOG; London, 2013); see furthéorld Health Organisation (WHQ@P" Revision ofnternational

/£t aaAau0rdA2yY 2F 5AaSt asSas (WHY, Zdodda Sviarch2¢1R): The WEOSI&fine2 F 5 S|
maternal death as the death of a woman whilst pregnant or within 42 days of termmafipregnancy, from

any cause related to or aggravated by the pregnancy or its management, but not from accidental or incidental
causesttp://www.who.int/classifications/icd/en(accessed 17/05214).

4Knight M., Keynon S., Brocklehurst P., Neilson J., Shakespeare J., Kurinczuk J.J., eds. on behalf eI BRRACE

{F @Ay3 [ ADPSaz L Y-LossBrd keafridd taigfark fStvgneaternity bele from the UK and Ireland
Confidential Enquiries iatMaternal Deaths and Morbidity 2062 (National Perinatal Epidemiology Unit;

Oxford, 2014): maternal deaths have decreased from 11 (in-2008) to 10 (202012) per 100,000 women

giving birth.
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has been a decline in maternal mortality statistics against the national biffhAiatest three
guarters of the women that died had underlying medical conditions which complicated the
pregnancy and it was acknowledged that services for such womenobedptovided by
appropriately trained professionals in order to reduce the risks td*th€his is supported by

other recent reports which highlight that the quality of care is impacted by issues related to
safety, quality and leadersHipWhen these rapts are examined together with the data from
NHS England'® it would appear that in some circumstances sbiH& Trusts are struggling

to offer safe quality car®. This is notwithstanding the introduction of the risk management

strategies, discussed in this chapter, which were intended to provide the pregnant woman and

her unborn baby with a good outcome, whilst simultaneously reducing the need to make clinical

negigence claims against the service where care was acc8ssed.

Whil st the goal of r educi nhgimpositorkofdr riek amatysise n 6 s

can serve to reinforce the superiority of

applied to women rather than being requested by thanhen clinicians categorise a woman

45 Office for National Statistics (ONSatistical BulletinBirths in England and Wales 203NS; London, 16

July 2014) at lthis report states thathere were 698,512 live births in England and Wales in 2013, a decrease
of 4.3% on 2012.

46 MBRRAGBK n 44 above.

47 Care Quality Commission (CQdway NHS dundation Trust, Medway Maritime Hospital: QualRgport

(CQC; London,"™July 2014); Care Quality Commission (CEX3} Kent Hospitals University NHS Foundation
Trust: Quality Repo(CQC; London, TAugust 2014); Care Quality Commission (Q@x@jstone and Tunbridge

Wells NHS Trust: Quality Rep@QC; London/%February 2015).

“8National Reporting and Learning System (NRBb&Monthly data on patient safety incidents RepdHS
England; London, #4September 2014).

4n 47 above.

50 National Reporting and Learning System (NR8gnt Safety Resourc@ational Health Service Litigation
Authority (NHSLA)earning from Maternity Claim@NHSLA; London, #Qanuary 2014): this report indicates

that maternity claims represent the highevalue and second highest number of clinical negligence claims
reported to the NHSLA and that during the 10 years that were analysed (01/04/3001B/2010) there were

5,087 maternity claims with a total value of £ 3,117,649,888. They highlight thatgdilme same period there

were 5.5 million births in England and as such less than 0.1% of births during this period became the subject of
a claim. The most frequent claim categories were those relating to management of labour (14.05%); caesarean
section (3.24%) and cerebral palsy (10.65%). The management of labour and cerebral palsy were the most
expensive and accounted for 70% of the total value of all maternity claims.

51Wilson and Symon n11 aboveill.
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within a risk framework in order to attempt to guarantee a good out‘dhie,may ignore the
possibility that the individual woman may have a different understgratia perception of

risk that is more closely attuned to their own lives. Pregnant women frequently do not consider
themselves to be either at a high or low risk of an adverse outcome in terms dfTdars,

whilst the New LaboufGovernmensupported theoncept of choice and individualisedre

for pregnant women in maternity services through policy initiatives such aNatenal
Service Framework for Children, Young People and Maternity Ser(i2@84)>* and
Maternity Matters (2007)?° these were to betructured within a risk framework. The
consequence of this is tension edforts to promote choice and individualised care may clash
with risk management strategies, as womemeagairedto be responsible decision makers and
comply with the package of care offered to them, in the name of safety, for both themselves
and their fetus® Again, this is a&compellingtheme that emerged in the interviews conducted

with midwives for this study.

Having briefly outlined the broad ideological drivers which influenced health policy during

this period, the chapter now moves on to consider the general NHS reforms that were

52 Smith A.F., Discussion of risk pervades dogsatient communicatiorBritish Medical Journ&25(2002): 325

pnyY {YAGK YFAyGFrAya GKFG NrRal Aa NBEFGAGBS yR &ada3e
probability of different risks occurring. For example whilst the risk of dying&m accident is 1: 10,000, the risk

of having a spinal haematoma (a blood clot in the spine) following epidural anaesthesia is less than 1: 100,000.

As such the risk of dying in a car accident is 10 times greater than having complications following &ad epidu

and it would therefore follow that there would be increased anxiety about getting into a car, and less anxiety

about having an epidural. However this is often not the case which would suggest that people accept certain

risks like getting into a car whi judging that other risks which are less likely to happen are more problematic

and unacceptable.

53 Stahl K., Hundley V., Risk and risk assessment in pregnancy: do we scare because Midvafesy
19(2003):29809; World Health Organisation (WH®Jjorld Health Day: Safe MotherhooWWHO; Geneva,

Mphpy 0Y GKS 21 h RSTAYS NRE&]l AY YIFGSNyirAdaGge OFNB Fa WikKS
2F LINBIylyoOed 2N OKAf ROANIKQ®

54 Department of Health (DoHYational Service Framework for Childr&oung People and Maternity Services

(DoH; London, 20044a).

5 Department of Health (DoHylaternity Matters(DoH; London, 2007c) at 5: this document outlines that there

aK2dZ R 0SS WI 6ARSNI OK2AOS Ay YI (S NYHhoildbe &chid& ®y they R & LIS ¢
end of 2009.

56 Royal College of Midwives (RCRBassessing risk: a midwifery perspediR€M; London, 2000); Hundley V.,

wely ads I NB 62YSyQa SELISOGIGA2ya YR LINBTFSBHRly OSa F2N
Journal of Obstetrics and Gynaecolddyl (6)(2004):55%60.
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introduced by the New Labo@overnment (3.2, 3.3 and 3.4) and the specific refoof the

regulation of midwifery (3.5), tracing the impact of these drivers.

3.2 The Health Act 1999

I n the year foll owing Bl air 6% Fiestt CdasstSerdgce: t he
Quiality in the New NHSvhich foregrounded clinical governan@ad risk management as
central to addressing the varying standards of care was publishiis. document provided

the basis for the enactment of the Health Act 183Be following year.

The 1999 Act was strongly influenced by concerns to maximise thésmnowf safe, high

guality care in the NHS, with strategies for risk management being seen as an essential aspect
of clinical governancé® Henceforth, under section 60, all NHS organisations were obliged to
meet a statutory duty of quality of care, witheguirement for monitoring to ensure that this

was effective®® This reinforced the central tenets of monitoring and audit consistent with
neoliberal and new public management strategies. However, it also included new management
structures which were supplemented by additional governance in order to achieve
improvemets in the functioning of the NHS as rapidly as possiblén tandem with
procedures that scrutinised health care provision, clinical governance strategies were

developed to control and unify standards in health care across tffe UK.

5 Department of Health (DoHA First Class Service: Quality in the New (MNSO; London; 16March 1999a).

58 Health Act 1999.

59Wilson J.H., Principles of clinical governance in WilsonSkkhon A.Clinical Risk Management in Midwifery:

The right to a perfect bab§Books for Midwives; Oxford, 2002)14: Wilson suggests that risk management
amalgamates accountability frameworks and reporting systems in order to meet Corporate Governdnce an
Controls Assurance obligations.

60 Health Act 199498 (1) Duty ofQuality states:It is the duty of each Health Authority, Primary Care Teust

NHS trust to put and keep in place arrangements for the purposearifitoring and improving the quality of
health care which it provides tiadividuals.

51 ibid: The 1998 proposals meant that poor performance was recognised and the National Institute for Health
and Clinical Excellence (NICE) and the National Service Frameworks (NSF) tasked with tackling this area of service
provision; this was facilitated tbugh the creation of the Commission for Health Improvements which later
became the Healthcare Commission and the Modernisation Agency.

52DoH n57 above.
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3.2.1 MovingAway from Self-Regulation

The 1999 Act additionally reflected Bl airos
regulation. Within this context professionals would become responsible for shortcomings in
the standard of care, with the state controlling andowipg standards of healthcare through
alterations to the way in which health and healthcare professionals were reflated.
Consequently t he health care practitionerds right
through clinical governance, wittmendments to statutory regulation enforcing changes to

professional behaviolif.This enthusiasm for regulatory change was articulated by Tony Blair:

Orhe professions know that they have to make professional regulation, swifter, tougher

and more open if iis to regain public supporthe essential foundation on which all

regul ation dependsépatients have a right

up to the job. Government has a duty to ensure that thé§Pare.
The 1999 Act thus signalled a move awfrom selfregulation towards further state
intervention, justified in the name of ensuring patient s&feThis neverthelessed to some
suspicion of the legislation, with some health care professionals viewing this as a means for
the manipulation of éalthcare organisations who did not perform in accordance with state and
public expectation¥’ Indeed Baroness Cumberledge commented during the debate on this
legislation that:

@ne of the great challenges in the NHS is trying to unite the professidres. |

believe at a stroke the Government has succeeded in doing that. However, it is a pity
that the professions have united against these cléises.

53 Poole n2 above.

64 Blair A., National Health Service Addre&sJly 1998 as cited iNodernising Reglation-The New Health
Professions Council: a consultation docurm{@®#partment of Health; London, 2000) at 6.

85 Blair A.50th Anniversary Conferendeddresson the National Health Servi¢&9989).

56 As will be seen below, this included changes to thesNsirMidwives and Health Visitors Act 19968 above:

¢ 8 s.60: the health care professions regulated by this section were broad and included those regulated by the
Pharmacy Act 1954; the Medical Act 1983 and the Dentists Act 1984.

67HL Deb vol. 597 cdl8364" March 1999.

%8 ibid at 1833.
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Here, the Labour administration appears to move away from alliances with healthcare
professionalsowards control and censure through regulation. Notwithstanding the rhetoric of

New Labour, in this move the state becomes progressively more authoritarian irfhature.

3.2.2 Risk Management

The 1999 Act enabled the New Lab@aministratiorto build on he reforms of the previous
administration, which had devised risk management as a means of managing issues in service
provision that had led to patient dissatisfaction and claims of negligence and litigation. In
chapter two it was seen that during the X30e cost of clinical negligence had continued to
increase unremittingl{f This had contributed to a focus on risk management strategies and the
establishment of the National Health Service Litigation Authority (NHSLA) and the Clinical
Negligence Schemfor Trusts (CNST) that attempted to address the probledme of the

|l atterds functions was to pr ddHowews whilastthe on a |
aim of the scheme is laudable in terms of seeking to improve risk management strategies and

leam from adverse events to the benefit of all concerned within the maternity sépvices,

5 Poole n2 above.

70 National Health Service Litigation Authority (NHSL&) Years of Maternity Claims: An analysis of NHS
Litigation Authority DatgNHSLA; London, 2012a); National Health Service (NHS) Ex&lintbzd Negligence
CostdNHS Executive; London, 1995) FDL (96)39: this report identifies that the total cost of claims to the NHS in
1975 was approximately £1 million, this figure had increased to around £200 million by 1996.

M The creation of the NHSLA anNET were discussed in the previous chapter where it was established that it
the NHS Litigation Authority (NHSLA) was established on 20 November 1995 to indemnify English NHS bodies
against claims for clinical negligence. It is a Special Health Authoditgsasuch a division of the National Health
Service. It is not an insurance company. Initially, its only purpose was to manage the Clinical Negligence Scheme
for Trusts (CNST), a rghkoling system in respect of clinical claims occurring as a resultideints on or after

1 April 1995 for NHS Trust members and their employees (NF&it8heet(NHSLA; LondoSeptember 2009).
2Walshe K., The development of risk management in Vinc&@lin@al Risk Management: Enhancing Patient
Safety2" ed. (BritishMedical Journal (BJM) Books; London, 20015@5National Health Service Litigation
Authority (NHSLANHSLA Risk Management Standards 22084 (NHSLA; London, March 2013a); National
Health Service Litigation Authority (NHSIGinical Negligence Schenfer Trusts: Maternity Clinical Risk
Management Standards v.INHSLA; London, March 2013the NHSA has reviewed its approach to risk
management standards and clinical maternity standards and as a result from 2014 theNggwt@dards will

focus on outomes and not simply processes. Successful assessment against these standards demonstrates
commitment to risk management and patient safety but additionally attracts discounts to insurance premiums
including levell ¢ 10%, level 2 20% and those achieving vil 3 receiving a 30% discount
http://qualitygovernancesolutions.co.uk/committestructures.html (accessed 04/04/2015).

73 Bartholomew A., Learning Lessons from Claitiscal RiskL7(2011):8587.
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operated through the introduction of financial incentives that aimed to provide the motivation
needed to develop clinical risk management within the KHBhis can crate tensions

between quality care provision, government targets and financial restrictidhs. use of

incentives can potentially mean that the development of governance structures may become
perceived as an end in themselves rather than as a meanswnaduality of care and patient
safety. These points of tension between the
alternatively what pregnant woman and mi dwi v

care, is again visible in the @mmical data discussed in subsequent chapters.

3.3 An Organisation with a Memory and the National Patient Safety Agency (NPSA)

A focus on the management of risk as a key aspect of ensuring patient safety was also clearly
visible in other policy initiative$® In this context patient safety is definedd&sedom for a

patient from unnecessary harm or potential harm associated with healfi’ caith the
assessment of risk related to the likelihood of being subjected to significant damage dF injury
Notably, the policy documenfAn Organisation with a Memorg2000) acknowledged the
problems of errors in medical treatment and emphasised the significance of learning from
mistakes’® The following year the National Patient Safety Agency (NPSA) was crdate

implement its recommendations, wittie aim of improving patient safef.

ibid.

2Y | d+xdr Wyvdzd yiAleQ @0 Wvdz fAGe@Q RATSYYlF 2F KSFf K
Clinical Governance An International Jout¥a(2009) (4):30:B14.

¢ Department of Health (DoHBuilding a safer NHS for patients: Implementing an organisation with a memory
(HMSO; London, 2001a).

""Council of the European UnipBuropean Council Recommendation on patient safety, including the prevention
and control of healthcare associated infectiori2047th Employment Policy and Consumer Aff@loaincil
Meeting (Press Office; Brussels, 2008)://www.consilium.europa.eu/Newsroonfaccessed 02/07/2013).

8 Stevenson OElder Protection in Residlial Care: What can we learn from Child Protecti(d@partment of
Health; London, 1999).

7 Department of Health (DoH3n Organisation with a MemoryHMSO; London, 2000b).

80 DoH ibid above; National Patient Safety Agency (NB&¥9n steps to patient sf: the full reference guide

2" Ed. (NPSA; London, August 2004): the functions of the NPSA became part of NHS England in 2013.
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The complex nature of healthcare provision means that inevitably errors will occur
periodically. 6Good people wildl make mi st ak:e
perfect®! Neverthelesshe requirement for reporting systems and performance reviews within

risk management, which attempt to identify inadequate actions or mistakes made by clinicians,

are not always effectiv&.There is often little enthusiasm for repogierrors or adverse events

by healthcare practitioners particularly where the service user has not been affected, which may
lead to an incomplete picture in terms of risk management and quali$? anas this set of

concerns that informed the introdiaet of the NPSA. This organisations function was to collate

and analyse evidence from NHS organisations, staff, patients and carers, and utilise information
from a variety of global reports to identify risks and, in doing so, prevent harm to patients from

adverse events in clinical practite.

Human error and individual failures lead to adverse events in approximatelgr rentof
circumstance® However, when procedures are developed to address errors in healthcare,

there is frequently an emphasis, in mgement terms, on the individual rather than the

81 Bark P., Psychological aspects of patient safety in Tingle J., Bark P., Safégynt Law Policy and Practice
(Routledge; éndon, 2011): 684 at 72.

82Toft B., The Failure of Hindsidbisaster Prevention and Managemeir8) (1992): 21217: Toft suggests that

errors in health care made by individuals often involves the focus on individual performance the so called
Yyl YREYIFEAY I YR AKFYAYy3IQ | LILINR2I OK®

83Wallace L.M., Boxall M., Spurgeon P., Organisational change through clinical governance: the West Midlands
three years orClinical Governance: An International JouBd) (2004):1730; Health and Social Care Act 2008
(Regulated Activities) Regulations 2014: this sets out standards of quality and safety and replaces existing
regulations. These regulations also additionally introduce the requirement of the Duty of Garfdas duty
requires health and social care providers to be open and transparent with service users about treatment and
care they have received, including when outcomes are poor. It applies to health service bodies and aims to
address the concerns identfl in the Independent Inquiry into care provided by Mid Staffordshire NHS
Foundation Trust January 20@®4arch 2009Volume | (Francis R., (Stationary Office; London, 2010), the follow
on report by Francis R.Report of the Mid Staffordshire NHS Foundatiust Public InquirgThe Stationary
Office; London, 2013and theBerwick Review into Patient Saf¢Berwick D.BerwickReview into patient safety
Department of Health (DoH) (DoH; Londo#i,August 2013)) which will be discussed in the concludirgpier

of the thesis.

84Berwick ibid.

85Reason J.T., Human error: models and manageiBetish Medical Journ&20 (March 2000):76870; Wilson

J., Tingle JClinical Risk Modification: A Route to Clinical Govern@Buterworth-Heinemann; Oxford, 1999):

these authors identify that 85% of adverse events are caused by organisational failures.
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organisatiof®Thi s woul d appear to support some clin
times a restrictive measure, existing in tension with clinical judgement and decision making.

The management ofsk in these circumstances may also be seen as a system which seeks to
blame the individual healthcare professigHalfrequently as a result of their being
bautonomouso6 and i n %Hers the ledlthcaré pradtitioner is iequined ma K i

to be responsible for the management of particular events as a result of their expertise.

The problem in these situations however lies with the perception of risk that the healthcare
professional possessesialihmay increase their anxiety and so generate actions and behaviours
which avoid blame but which may not provide quality &redeedC| e ment s ar gues
one mano6és defensive medi ci n%aviewitwauidsdemthat man 6
is shared by the NHSLA that, as was discussed above, implement CNST schemes and produce
clinical risk management guidelines fdHS Trusts across EnglarfdHowever, the difficulty

with such perceptions are that they do not address the health care professsrwiseptions

in relation to what might constitute poor practice in legal tecmsosing instead to concentrate

on implementing punitive measures should identified targets not be re#shadonsequence

of this O6bl ame cul t dressed effectvely, asrsteategiea fpr reasalving t o |
these failures do not acknowledge that broader, more complex institutional issues have as

significant an impact on mistakes in practice as individual clinical etfors.

86 Reason J.T., Understanding Adverse Events: human f&tadity in Health Caré(1995):8689; Wilson J.H.,

Principles of clinical governance in Wilson J.H., Syladlinical Risk Management in Midwifery: The right to a

perfect baby(Books for Midwives; Oxford, 2002)1%: Wilson suggests that remedial action in terms of
addressing errors in healthcare focuses on the individual in 98% of occasions and only addirgasisational

failures 2% of the times.

¥wSlI azy Woeods /FNIKSe Wods RS [SOIf adwds S5AFIy2ary3a
effective risk managemer@uality in Health Car&0(Suppl11) (2001):ii2i125.

88 | anger E.JThe pgchology of contro{Sage; London, 1983).

89 Titterton M., Risk and Risk Taking in Health and Social Welféhenaeum Press; Gateshead, 2006)-629

%0 Clements R 1991 Litigation in Obstetrics and Gynaecddtjgh Journal of Obstetrics and Gynaecology
98(1991):423426 at 424.

“n71

2wSlFazy Wor . Se2yR (GKS 2NEFyAal A2y R@ASBR&Gyandy (KS y
Health Card 3(suppl11)(2004):ii2833: Reason suggests that organisational accidents may be characteyised b
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It is noteworthy that the aim and furon of the NPSASs consistent with other industrief®i
examplethe aviation industry) where there is a high level of risk and where the potential for
failure is generally well recogniséélin these organisations, staff are educated at all levels to
havethe confidence and tools to deal with failure and, as such, safety and reliability become a
6dynamexcethionnét hi s situation, organisational
the dominant modéP Conversely in the NHS, whilst there has beems improvement in
reporting incidents in recent yedfsclinicians still appear to be apprehensive about risk
management believing that it is still mainly concerned with failure rather than achievement and
the reduction of errors rather than improvingecprovision and practic®.This apprehension

also emerged in the empirical data discussed in chapter four, where for some midwives, the
care they were able to offer to pregnant women at times appeared to be in tension with risk

management strategies.

3.4 The Creation of NICE and the Growth of Clinical Guidelines

With these reforms in place, Blair moved next to create two new institutions that aimed to
resolve disparities in care by facilitating the process of clinical goverfiambés involved the

introduction of new systems of management and increased accountability, which it was hoped

the Swiss Cheese model of accident causation whereby the slices of the cheese represent successive layers of
defensives, barriers and safeguards. In an ideal world Reason argues the defensive layers would be intact.
However in reality they are like a B& cheese, full of holes. These gaps occur as a result of weaknesses and
failures which are created both by unsafe acts on the part of clinicians and as a result of earlier decisions by
those who regulate and manage the system.

% Weick K.E., Organizatiahculture as a source of high reliabil@galifornia Management Revie?®(1987):112

127: the industries where high reliability occur include air traffic control centres and nuclear power plants. These
organisations have characteristics which are simddrealthcare in that they are complex, at times are intensely
interactive and they perform demanding tasks often under extreme pressure.

ULHGARY AY G(KS&AS OANDdzy 30 §y06a @ SARD |y AlAFGBENTEO [ KdzyliR dgs/ 21y
% Black N., Medical litigation and the quality of caimncet335(1990):3537: in these circumstances clinicians

may avoid both procedures and service users who they believe carry a high risk of litigation and medical
negligence claims.

% NRLS n48 above.

7 Titterton n89 above 8®5.

%8 The National Institute for Clinical Excellence (NICE) (Establishment and Constitution) Order No 220 (Stationary
Office; London, 1999National Health Service Act 1999 s.(2R
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would produce cultural transformations within the N $he organisations were to be known

as the National Institute for Clinical Excellence (NICE) which is now knas/the National
Institute for Health and Care Excelleri¢® and the Commission for Health Improvement
(CHI) which has lately become the Care Quality Commission (C€@Yyhilst NICE would

be responsible for devising guidelines and promoting clinical audit,CiHI/CQC would
guarantee quality of care across the NHS through the monitoring of performance at institutional

level 102

It was imagined that the newly constructed CHI would have as its main role to carry out
analysis of the management of care provisaomd would make these reviews publicly
available!® ensuring public accountability and transparency for care was established and
maintained. In the Health Act 1999, the CHI was tasked with examining performance at local
level in relation to clinical governae!®* This theme was developed in the Labour reform
document th&HS Planin 2000, which attempted to describe the reasons for poor performance

within the NHS, suggesting these included a lack of consistent standards across the

% Poole n2 above.

100 The National Institute for @lical Excellence (NICE) became the National Institute for Health and Clinical
Excellence in 2005 as a result of The National Institute for Clinical Excellence (Establishment and Constitution)
Amendment Order 2005. Following the Health and Social Carg0A& the organisation became known as the
National Institute for Health and Care Excellence and changed from being a special health authority to an
executive nordepartmental public body (ENDPB). The organisation has retained its abbreviated hame NICE
throughout these changes.

101 The Commission for Health Improvement was a-departmental organisation which was funded by the
Department of Health. The CHI was the first organisation to audit and assess the performance of the NHS in
England. It carried outstrole until 2004 when its functions were incorporated into the Healthcare Commission.

As a result of the Health and Social Care Act 2008 the role of regulating health care provision undertaken by the
Health Care Commissidngether with the Commission fd8ocial Care Inspection and the Mental Health Act
Commission were subsumed into the current regulatory organisation, the Care Quality Commission (CQC) which
was established in 2009he CQC is an executive, rdepartmental public body of the Department Blealth.

The CQC is accountable to the Public; Parliament and the Secretary of State for Health.

102jhid.

103 Health and Social Care Act 200319 (1)(e):in20BG KS /1 L Q& L2 6SNB 6 SNBs2SEGSYRS
(12) & (13)(14) which enabled it torispect any aspect of the NH8asbe able to recommend to the Secretary

2F {G1GS FT2NJ I SIfGK 6KSy aaLISOAlLft YSI| &dzNeBdivéastoa K 2 dzf R«
establish an Office for Information on Healthcare Performance and to publishrarelreport on the state of

the NHS

104ibid.
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organisation and disenfranekid service uset§> The NHS Confederation Repoin 2001,
additionally argued that the reasons for poor performance could be extenu=utporate the

lack of management of treatment areas, poor dialogue and general engagement with health care
professiomls, ineffective management and an excessive eagerness for organisational

change'® These claims demonstrate the subtleties and complexities of the culture of the NHS.

The LabourGovernmentanticipated that the question of safe care would be performance
managed through the distribution of NICE guidelines which would be adhered to by all staff
across the NH$Y’ Reliance on such guidelines is a significant strategy of clinical governance,
which enables the measurement of the effectiveness of care against identified stahdhis!s.
interpretation was developed further by Sir Michael Rawlins the Chairman of NICE who,
whilst implicitly referencing theBolam standard of care for professional ngglice law®®
suggested thafNICE guidelines are likely to constitute a responsible body of medical opinion

for the purposes of litigati@t'® This links the provision of NICE guidelines to the reduction

105 Department of Health (DoH) command pafdére NHS Plan: a plan for investment, a plan for ref¢tmSO;

London,  July 2000a) Cm 48118

106 National Health Service (NHS) ConfederafioK @ 2 2y QG (G KS b | (NHStCEnkeHegatioh: . SG (G S
London, 2001): the NHS Confederation is the membership organisation whose partners are those institutions

who commission care within the NHS. Within the Report it was concluded that much more timedradpent

on outlining the cure to problems in the NHS than had been spent on determining what those issues were.

107 98 above.

108 vincent CClinical Risk Management: Enhancing Patient S@éted. (British Medical Journal (BJM) Books;

London, 2001); Seck&valker J., Donaldson L., Clinical Governance: The context of Risk Management in Vincent

C., edClinical Risk Manageme(BMJ; London, 2001): &13; Timmermans S., Berg Mhe Gold Standardhe

challenge of evidence based medicine and standardisation of healtlfT@rgle University Press; Philadelphia,

2003) at 22: Timmermans and Berg in this instance describe clinical guidelines as procedural standards which
have the capacity to change @ghviews of actors, adjust interactions of accountability and accentuate or
dzy RS NA (3 HiASE (MLINB KA SNI NOKAS&EQOD

109 Bplam v Friern Hospital Management Committee [1957] 2 ALL ER 118 at 587: McNair J when summing up in
2T Y aidl 4SR G K Htyiof degligegc®ifing Nas siéted id acobrlance Witlz& practice accepted as
LINPLISN) o0& | NBalLlRyaiaoftS o02Reé 2hHeath&mR praidsdionartSligwindthe a a dzOf
guidelines will be able to rely on that fact to argue that he hasfalb¢n below the relevant standard of care if

accused of being negligent.

10Taylor J., Tough Talk from the NICE idaa EconomicéNovember 2003):446.
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of clinical negligence claim¥?!in a manner similarat those of risk management strategies

which were discussed earlier.

Clinical guidelinesfurthermoreoffered an important mechanism by which care could be
standardised care across institutions and settidighe Blairadministration anticipated that

the sandardisation of care would improve outcomes and, as a result, the Health and Social Care
Act 2003 entrenched this principle in legislatiddThis was followed by the policy document,
Standards for BetterHealth i n 2004 whi ch outlined seven ar
and cost effectivenessind safety and governance amongst othé&rsAs an aspect of the

standard related to clinical and cost effectiveness, clinicians and NHS organisations were

expectedo provide care that was consistent with NICE guideliies.

Clinical guidelines in this dwumrteaxutcrartd cp areto
which promotes evidence based medicine and attempts to ensure that clinicians practice in
accordapne with guidelines that provide therapeutic measures in identifiable condftions.
Guidelines are regarded as tetttat encapsulate outstanding practice, and are based on the

best available scientific research and expert opitibrMany NICE guidelines are

commissioned through one of its four National Collaborating Centres (N&C#)e NCCs

1INRLS n50 above; Samanta A., Samanta J., Gunn M., Legal Considerations of Clinical Guideli@&smakiéN

a differenceJournal of the Royal Society of Medicd6£2003):133L38.

12 Timmermans S., Berg M., A world of standards but not a standard world: towards a sociology of standards

and standardisatioAnnual Review of Sociolo8¢(2010):6989.

113 Health and Social Care (Community Health and Standards) Act 2003 c.43 s.46.

114 Department of Health (DoF8tandards for Better Heal{fDoH; London, 2004b).

WTalbot{ YAGK ! &3 t2ff201 ! dadr 9 F AhedevBNHIRBa glidButlane; I Y R NR &
London, 2006): 10435.

116Berg M., Problems and promises of the protoSotial Science and Medici(8) (1997): 1088.

117 Fawcett J., Evaluating use of clinical guidelines: a crucial component of evidence based joactiak of

Advanced Nursing5(4) (2009):5; Spyridonidis D., Calnan M., Opening the black box: A study of the process of

NICE guidelines implementatiddealth Policyl02(2011): 117125; National Institute for Health and Care

Excellence (NICEpout clinical guideline@NICE; Londor2013a)

118 National Institute for Health and Care Excellence (ND@E¢loping clinical guidelines: national collaborating
centregNICE; London, #@anuarps nMHOY GKS bl GA2y It [/ 2ftF062NFGAy3 [/ Syl
Guideline Centreb(/ D/ 0T bl GA2Yy | f /28 €1 02N GAYy 3 [/ SYyG-WEBH); F2N 2 2°
National Collaborating Centre for Mental Health (NCCMH); and the National Collaborating Centre for Cancer

(NCG 0 ¢KSAS b/ / Qa KSft Ll G2 RSs@asardslhy vdlisidgyhe expeitisediitie RSt Ay S
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establish a working group (normally an independent Guideline Development Committee)
which consists predominantly of clinical experts, service users and their repigesniath
relevant experience and nominated registered stakehétfdrsthese circumstances, the
expert knowledge of the professional is employed to guide the process of guideline
development which will be utilised to inform practice more broadly. At NHSt level, NICE
guidelines should form the basis on which local guidance is constructed. Whilst guidelines
might thus be perceived as having a clear role to play in disseminating knowledge of best
practice and promoting it, they also sit in tension i ability of the clinician to have the

discretion to practice in a contingent and individualised manner.

Her e, it I's noteworthy that whil st the neut

participation by clinicians, in practice increased manadjsm in the NHS has meant that
clinical decisioamaking and autonomy have tended to be replaced by an emphasis on guideline
compliancet?® Clinical guidelines are part of a wider compliance system that attempts to
identify errors and instil professionasponsibility'?* Accountability is achieved through the
identification of decisions (which may be poor) and possible errors in practice, which are linked

to specific individuals, who then may be targeted for specific performance manag&ment.

Royal medical colleges, professional organisations and service wusers and carer groups.
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres
[national collaborating_centres.jsfaccessed 27/04/ 2014).

119 National Institute for Health and Clinical ExcellenceC@IDeveloping clinical guidelines: guideline
development groupgNICE; London, April 8®2009): the Guideline Development Group reviews the evidence
and considers comments on the draft guideline before making final recommendations as to the conteat of th
completed guideline. The panel aims to ensure that stakeholder comments in particular have been closely
considered and responded to. This group monitors adherence to NICE guidelines.
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroup
s/quideline_development_groups.j§pccessed 27/4/ 2014).

20Harrison S.The politics of evidence based medicine in theRdKcy and Politic26(1) (1998): 131.

21Taylor n110 above.

122 Grinyer A., Risk, the real world and naive sociology in Gabedicine, Health and Risk: Sociological
ApproachegBlackwell; Oxford, 19981-51.

95


http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres/national_collaborating_centres.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/nationalcollaboratingcentres/national_collaborating_centres.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroups/guideline_development_groups.jsp
http://www.nice.org.uk/aboutnice/howwework/developingniceclinicalguidelines/guidelinedevelopmentgroups/guideline_development_groups.jsp

Protecting the Public: TheCurrent Regulation of Midwifery

Throughout tle Blair administration the issue of compliance with the regulatory framework
was articulated in policy documents suchlasst, Assurance and Safetyhe Regulation of

Health Professionals in the 21st Centdity and the enquiries which were undertaken to
examine failures in caré? All of which emphasized the need to ensure that standards of care
and clinical governance at national level were achieved through closer inspection of health care
professionals and theioles. As a result the Health and Social Care Act in 28fagsveloped
governmental control of the healthcare professions through the Council for Healthcare
Regulatory Excellence (CHRE3® The function of this organisation was to ensure that
healthcare ragators were fulfilling their duty to promote and protect the wellbeing of the
public1?” Altogether, vhilst these regulatory changes were championed in the name of safe
and consistent services, they also serve to reduce the clinical autonomy that praiffetises

with their expert knowledge in healthcare have previously enjt¥dd.this sense, the Third

Way notion of partnership appears somewhat elusive: rather than empowering health care
professionals, as key stakeholders, professional discretionrapmeirmined, or at least, very

tightly constrained?®

Within the maternity services, clinical guidelines reflect an evidéased foundation for care

provision, based on the assumption that the best opportunities for good outcomes can be

123 Department of Health (BH) Trust, Assurance and Safethe Regulationof Health Professionals in the 21st
Century(DoH; London, 20ajj.

124 Department of Health (BH) Safeguarding Patientsi KS D2 @SNy YSy i Qa NBalLRfifmsS G2 (K
report and the recommendations of the Ayling, Neale and Kerr/Haslam InqiDoé$ London, 200&); Department

of Health (®H)[ S Ny Ay3 FTNBY (GNJ}3ISRex {SSLAy3I LI GASyda &aFFSY hg
response to the recommendatis of the Shipman Inquitldepartment of Health; London, 2008)/

12Health and Social Care Act 2008.13.

126The CHRE was created from the existing Council for the Regulation of Healthcare Professionals (CRHP) which
was formed as a part of the provisioimsNational Health Service and Health Care Professions Act 2002.

127n 125 above at s.114.

BDNAYESNI Y MHH i onY KSNB Fy WSELISNIQ A& RSTAYSR |
compiling and constructing official information and regulasoGrinyer states that they may not have scientific

or medical knowledge but in the process of devising safety programme for use in health care may define
iKSyasSt ¥Sa | a WSELISNIA WAY NmRal yR ar¥Siaeo

129poole n2 above.
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derived from ppulation calculations, which are then applied to individual women who access
care®® Although this approach has obvious merit in driving improvements in care, it can also
create problems where there is limited room for the exercise of clinical discretrahivadual
patient choice. Notabl vy, It can result 1 n ¢
which may not be suitable for all pregnant wonagra which therefore has the potential to
undermine rather than to enhance care. The employaonent such o6codi fi ed kno
evidence based practice guidelines, at the same time as attempting to provide standardisation

of care, may also exist in tension with the embodied knowledge of the individual w&man.

Again, these tensions emerged chganlthe empirical data discussed in subsequent chapters.

3.5 The Nursing and Midwifery Order 2001

The New LabourGovernment was also closely concerned with issues relating to poor
performance and competence of healthcare professionals. Consequertposegrreform of
healthcare professional regulatitfirelying on its powers under the Health Act 1989This

enabled it to introduce the Nursing and Midwifery Order 26561.

The 2001 Order was much broader than earlier nursing and midwifery legislatian tnel,
with New Labour policy, foresaw substantial changes to the relationship between the state, the
individual and the publi¢®® As was seen in chapter two, the previous Conservative

Governmentonstructed the professional as being an integral pdréqirbblem of the welfare

BOWilson and Symon n 11 above; Sackett D.L., Rosenberg W-Gkwird., Evidence based medicine: what it is
'Y R & K I Eritish NedidafJ$umi12(1996):7639.

Bl evy V., How midwives use protective steering to protect informed choice in pregmaiatgkham M., ed.
Informed Choice in Pregnan@@algrave; Basingstoke, 2004)69; Polanyi M. Personal Knowledge: Towards a
postcritical philosophyHarperTorch books; New York, 1962).

132 DoH n105 abovethis document sets out plans for the reformthie NHS and sets three test for regulatory
bodies: being smaller with greater patient and public representation; being faster and more transparent; and
having meaningful public accountability in the health service

1331 58 5.60: lte health care professiorregulated by thidegislationwere broad and included those regulated
by the Pharmacy Act 1954; the Medical A883 and the Dentists Act 1984.

134The Nursing and Midwifery Order 2001 no.253

35 Poole n2 above.
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state and the NHS, and encosuerravgiendg 6t hper opfuebsl siic
who provided caré®® In order to address this perception, the challenge for the Blair
Government was to ensure that the public intenest represented in the various elements of
healthcare provision, including the regulation of the healthcare professions themselves. Public
accountability was seen to be essential, as it was thought that this would lead to greater
transparency in regulatppractices and better communication both for registrants, employers

and the broader community.

3.5.1 The Nursing and Midwifery Council (NMC) and Fitness to Practice Provisions

The Nursing and Midwifery Order 2001 created a new regulatory authority, kasvthe

Nursing and Midwifery Council (NMC328 which replaced the previous regulatory body, the

United Kingdom Central Council for Nursinilidwifery and Health Visiting (UKCC). The

function of the NMC was explicitly recognized for the first time as béirgo s af eguar d
healthandwelb ei ng of persons wusing o r*¥Additerdlyng t he
the 2001 Order stipulated that the membership of the new Council should be composed of both
registrant and lay members, in contrast to the olstesn whereby the UKCC and its
committees were made up entirely of professiotdla. more robust and evenly balanced lay

membership was believed by the Bl@overnmento be crucial to the new Council, as it was

B8 Clarke J., Gewirtz S., Hughes G., Humphy&uarding the Public Interest? Auditing Public Services in Clarke
J., Gewirtz S., McLaughlin E., Bidsv Managerialism New Welfaré®pen University Press; London, 2001):-250

266.

1373 M Consultinghe Regulation of Nurses, Midwives and Health Visit@soR on a Review of the Nurse
Midwives and Health Visitors Act 199JM Consulting Ltd; Bristol, 1998): this organisation wasiate
company who specialised in business and management consultancy and who were commissioned by the
Department of Health i1997.Thereport evaluated the 1997 Act and recommended that new legislation was
essentiakto address public safety issues am@as of weakness in the 1997 Act

138 134:part 2 Article 3(2)Article 3 (9) provides thathe NMChasfour statutory committes whichare the
Investigating Committee, the Conduct and Competence Committee, the Health Committee and the Midwifery
Committee

139 jpid partl Article 3 (4)&(15% KSNB GKS ba/ Qa NBYAG 6Fa G2 ONBIFGS I yF
performance it was bliged to confer with a variety of different organisations including the lay public whilst
executing its role

140 Nurses Midwives and Health Visitors Act 1979 s.1 (4).
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suggested that patient wellbeing could obly achieved through the involvement of lay
membersl* These strategies are consistent with TMYdy reasoning which, as has been
highlighted throughout this chapter, considered-operative partnerships between
government, the individual and the healtlecprofessional as being necessary to generate

improvements in the provision of care.

One of the core functions of the NMC relates to fitness to practice procedures which enable the
regulator to screen its membership and in so doing, ensure thatoflessions it regulates
remains selectiv&?? In the 2001 Order questions of competence and misconduct were to be
dealt with by the Conduct and Competence Committee who were to manage all such issues for
registrants:** Panel membership of fitness to praetisearings, was to include a combination

of both unqualified and professional personnel who would receive training and direction on
how to perform their role as panel memb¥fsAlthough the professional personmvehs to

include a registrant and/or eegistered medical practition&® there were no specific
requirements in relation to the qualifications, experience or competence of the lay member,
who has responsibility in part for determining whether or not a registrant is a safe practitioner.
As suchthe NMC is reliant on the panel members having sufficient guidance with which to

tackle complex and challenging practice issues.

141HC Deb vol. 360 Col. 488 January 2001.

42HL Deb vol. 629 Col. 1495 13 December 2001.

143Nursing and Midwifery Council website states: that the Conduct and Competence Committee considers cases
where a nurse or midwives fitness to practice is alleged to be impaired due to: misconduct, lack of competence;
a criminal offence, a finding by anyher health or social care regulator or licensing body that fitness to practice

is impaired or a barring under the Safeguarding Vulnerable Groups Act 2006, The Safeguarding Vulnerable
Groups (Northern Ireland) Order 2007 or the Protection of Vulnerabdei@r (Scotland)Act 200@Nursing and
Midwifery Council; London SiMarch 2010).

http://www. nmc-uk.org/About us/The Council/Committeed-the-Council/MidwiferyCommittee (accessed

14/08/ 2011).

4 Nursing and Midwifery Council (NMB)irsing and MidwiferCouncil: Annual Fitness to Practice Report
2011-2012(NMC; London, September 204)2

1451 134: part 5 Article 24 (b) &(c).
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The 2001 Order was enacted against a background of broader developments in the rights of
citizens through the Human Rights A&9814¢ This was part of a more extensive undertaking

by the Laboumadministratiorto democratise services and nurture service user particigétion.
Howevert he 2001 Ordero6s fitness to practice p
regi st r anmetatios to muman hights legislation. In the cas€adfrani v. UKC(J2001]

these rights were clarified and it was established that the registrant had the right to a fair and
public hearing*® Other judicial reviews which have considered decision makimigg fitness

to practice hearings sind@ehrani**°have demonstrated that articles contained in the European
Convention on Human Right8?which the Human Rights Act 1998 gives direct effect to, are

still on occasion apparently being misunderstood or contravened despite court clarification.
This has led to registrants being removed from the register, only to be reinstated later when the
decsion has been overruléef. One of the difficulties that was identified was that of obtaining

a fair and impartial hearing within a reasonable ttiiéndeed, in 2011, UNISON when asked

to comment on this situation stated A Nur ses and Mi dawsignfieasit (ancdb nt i nu

often unacceptable) amount of ti™e for their

146 Human Rights Act 1998

147 Carpenter M., A Third Wave, Not a Third Way? New Labour, Human Rights and Mental Health in Historical

Conext Social Policy and Socié?) (2009): 21230.

148Tehrani v. UKCC [2001]IRLR:208his case the Court of Sessions held thgf public authority, the council
issubjecttes6(1)2 F GKS | dzYly wA3IKGa ! OG0 mophpy 6KAOK aidlaSa (KL
gl @&@ gKAOK Aa AyO2YLI GAGES 6AGK | /2y @SylGAzy NRIKGEC
in Schedule 1to the Human Rights Aaa dpcpy = LINPPARSE GKFdGY aLy GKS RSGSN
obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartidunal established by law

149[2001] IRLR 208

150 Council of Europ&uropean Convention on Human Rigl@suncil of Europe; Strasbourg; 1950).

BIColton v The Nursing and Midwifery Council [2010] NIQB28: In this case Article 6 of the European Convention

on Human Rights which relatestioK S WNA I KdG G2 F  FIF AN G Wddit WaQclaintedithak I A R (i 2
the fitness topractice panel had actedzy f | g Fdzf t @ o0& LINRPOSSRAY3 6AGK (GKS KSI
152n 144 above.

153House of Commons Health Committ&enual Acountability hearing with the Nursing and Midwifery Council:

Seventh Report of Session 2dThe Stationary Office; London, July 2011).
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It is suggested that the reason for the protracted length of time taken to investigate and conclude
complaints occurs in part as a result of the moumungbers of complaints received by the
regulatort®>* The NMC has seen a 102 per cent rise in referrals related to poor practice, with a
14 per cent increase in the period from 2Q034°>Whilst the NMC is neither able to provide

an adequate explanation fdrig increase in referrals nor to differentiate in its data between
referrals made in relation to midwives or nurs€#, has attempted to manage this problem by
reviewing its conduct and competence procedures including the composition of fithess to
practie panels>’ As a consequence of some of these amendments, the NMC has removed the
need for a panellist to be an experienced practitioner with an understanding of the same area of
practice as the registrant, fmoembed®PHoyweveref er r e
recent reviews of the NMC fitness to practice mechanisms have continued to highlight concerns

in relation to these problems, despite the changes made by the retpdlator.

TheNMCO6s ability to ensur e t modusterddrgediteirsttee t o pr
empirical dataess aparticulararea of concernrhis will be discussed in more detail in chapter

five.

4 ibid at 50:evidence given by UNISON the largest public sector union in the NHS, indicated that in May 2011
the NMChad 3,698 cases but only 544 at the substantive hearing stage.

155 House of Commons Health Committ@ral evidence: 2015 accountability hearing with the Nursing and
Midwifery Counci{The Stationary Office; London,"3anuary 2015) at 847.

156ibid at 7.

157 Nursing and Midwifery Council (NMCpuncil Agenda for #6May 2011 (Open SessidiNMC; London, 26

May 2011).

158ibid.

159 pProfessional Standards Authority for Health and Social Care @®8Akl Report and Accounts and
Performance Review Report 2013/¥dlume 11 (The Stationary Office; London, 26 June 2014) Vol 11: the
Professional Standards Authority for Health and Social Care replaced the Council for Healthcare Regulatory
Excellence (CHRE) as a result of the Health and Social Care Act 2012 S. 2R2hdiliig monitors the
regulatory bodies which regulates health professional in the UK and social care in England.

101



Protecting the Public: TheCurrent Regulation of Midwifery
3.5.2 Additional Specific Midwifery Provisions in the 2001 Order

3.5.2.1 The Midwifery Committee

The Nursing and Midwifery Qfer contains other provisions that applied exclusively to
midwifery. These include a Midwifery Committé¥,with the role of providing advice to the
NMC on matters related to the regulation of midwifery but not issues of miscditilite
Commi t t e acludes thegprodtuction of regulation regarding suspension procedures and
continuing education requirements for qualified midwitR8sWhilst this provides welcome
recognition of the special status and specific interests of midwifery, it is noteworthy that this
body was to have merely an advisory role, with the NMC free to discount any advice with
which it disagreed. Indeed, the RCM baargued, that in practical terms, within the wider
organisation of the NMC, the Midwifery Committee appears to have a minimal role and that
midwives are underrepresented and marginalised at senior level within the NMC gefgrally.
These concerns are giveadditional weight in light of recent Law Commission

recommendations which will be discussed in more detail in chapter ¥éven.

3.5.2.2 Statutory Supervision of Midwives

The 2001 Order also outlines stipulations for the statutory supervision of midwifeci, nds

been a consistent feature of midwifery regulation since the first Midwives Act in 1902 (as

160 N134: part2 Article 16 (2a) & (2bjtates that within the Midwifery Committee the majority of the
membership of the Committee should beggtising midwives but does not provide spedifistructionas to the
identity of other committee members

161 The Nursing and Midwifery Council (NMEMC; London, 24March 2010)state on their website that the
Midwifery Committee advises on any matt&ffecting midwifery, i.e. policy issues affecting midwifery practice,
education and statutory supervision of midwives, responding to policy trends, research and ethical issues
affecting all registrants

http://www. nmc-uk.org/About us/The Council/Committs-of-the-Council/MidwiferyCommittee (accessed
14/08/ 2011).

162 n 134: Article 42 (a) & (c).

163 n 134 at 48.

164 The Law Commission (LRYgulation of Health Care Professionals, Regulation of Social Care Professionals in
England Law Com No 345w Commission; London, April 2014).
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discussed in chapter twolhe statutory requirements include provisions for how the Local
Supervising Authority (LSA) should function and the qualificatiaghat were deemed
necessary to be a supervisor of midwives, as well as providing the LSA with the power to
suspend a midwife from practi¢®. As such the LSAs have a broad range of powers with
regards to midwifery registrants within the 2001 Order, whichopat e al ongsi de
general fithess to practice requirements. This would suggest a belief that, as in all previous
statutes since the Midwives Act 1902, the practice of midwifery necessitates extra regulation
in order to function effectively. The maing profession is not subject to the same statutory
supervisory procedures within the 2001 Nursing and Midwifery Order. Nevertheless, when
discussing the revalidation of nursing in June 2011, the House of Commons Health Committee
recommended that the NM®@nsider extending statutory supervision to the nursing profession
as statutory supervision of midwives was seedaasied and trusted means of assuring the
quality of midwifery practicét®® However this official view of statutory supervision, may be
changing®’ It is therefore interesting to note that this ambivalence regarding the merits of
statutory supervision at policy level was mirrored in the empirical data discussed in chapters

five and six.

3.6 Conclusion

This chapter has set out the currengulatory framework for midwifery practice,

contextualising it within broader New Labour reforms to the NHS. These reforms resulted in

16511 134 aboveArticle 43(1) states: each LSA shéd) exercise general supervision in accordance with the rules
made under article 42 over atlidwives practising in its areéy) where it appears ti that the fitness to practise

of a midwife in its area is impaired, repattto the Council; andc) have power in accordance with the rules
made under article 42 to suspend a midwife fremactice;(2) The Council may prescribe the qualifications of
persons who mayédappointed by the LSi& exercise supervision over midwives in its area, and no one shall be
so appointed who is not sgualified.(3) The Council shall by rules from time to time establish standards for the
exercise by LSAs thieir functions and may gévguidance to LSAs on these matters.

166 n 153 at 13

187The proposed reforms to statutory supervision will be discussed in more detail in the concluding chapter of
this thesis.

103



Protecting the Public: TheCurrent Regulation of Midwifery

important clinical governance and risk management strategies, as well as introducing a range

of other changes thathavepact ed on the regulation of mid
perceived crisis within the NHS was firmly grounded in his Third Way philosophy, which
involved the fostering of partnerships between the state, the individual and society more
broadly. Thisjt was believed, would increase economic efficiency, reduce the cost of welfare

and improve the provision of care in the NH%The individual and the healthcare professional

were encouraged to actively participate and take responsibility for decisions made about the
provision of caré® Managers would facilitate the aim of the state to improve the safety and
quality of care, throgh systems of clinical governance, which would monitor and evaluate the
outcomes of care and take an active approach to risk management. Whilst these schemes may
be seen as a O6rolling out of the staugheo, It
regulatory mechanisms such as clinical governance and risk management, with responsibility

for motivating change delegated to alocal I&VélRose and Mi Il |l er describ

a disttanced.

Within the strategy of clinical governance lie® tproduction and employment of clinical
guidelineghatutilise evidence and science to formulate practice instructions and to standardise
care!’2However, the deployment of clinical guidelines and risk management plans can create
challenges both for thosecessing services and those providing it. The question of risk may
be laden with difficulty for the individual pregnant woman seeking assistance, which may

generate the need for unanticipated decision making to ensure that there is compliance with

168 poole n2 above.

189 poole n2 above.

10peck and Tickell n19 above.

1Rose N., Midir P., Political Power beyond the state: problematics of governrBeitish Journal of Sociology
(2010): 271303 at 278.

172 Grinyern122 above.
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treatmet planst’® Similarly clinical guidelines, which are based on population Hatamay
create pressures for the pregnant woman to follow certain care pattiabgee not always
suitable for all women and, which may generate outcdhegare not satisfactory either the
service user or service providér.In such circumstances, however well intentioned, the
regulatory framework can potentially undermine decigraking for both the pregnant woman
and the midwife as they negotiate routes through the mateargysystem, thus affecting the

delivery of safe quality care.

During his time in office, Blair similarly undertook reform of healthcare professional
regulation. Once again, in keeping with Third Way ideology, this reform was to include
increased state drpublic involvement with healthcare professional regulation, moving away

from the traditional model of sefegulation. This restructuring involved lay membership of
regulatory authorities such as the Nursing and Midwifery Council, which is accountatbie fo

680,858 nursing and midwifery registrants on its regidteit was hoped that this would

benefit the public interest and strengthen professional accountability, particularly in relation to
guestions of conduct and c dimgsstdpeciceproceduid® we v e
and the specific statutory supervision of midwives have been subject to serious criticism and

debate!’” As mentioned above, these will be explored in more detail in chapter seven.

The regulatory framework that governs thecticee of midwives in the UK is multifaceted and
complex. Whilst it has resulted from a range of vileléntioned policy initiativeghestrategies

used to resolve the questions of quality, safety, poor practice and competence sit in tension

13 Ruhl n41 above.

74 Wilson and Symon n11 above.

1%5Downe S., McCourt C., From being to becoming: reconstructing childbirth knowledge in Down#l&:med.
Childbirth: evidence and deba?& ed., (ChurchilLivingstone; London, 2009).

176 Nursing and Midwifery Council (NM&hnual Report and Accour2§132014 and Strategic Plan 20917
(NMC; London, 230ctober 2014c)

7 Law Commission n164 abo\gaird R., Murray R., Seale R., Foot C., Peri§ir@s Fund Review of
Midwifery Regulatior{Kings Fund, Londpa015)
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with, and mayat times run the risk of undermining excellence in care provision for pregnant
women. As explained earlier, the current study embodies the perspective of one specific group
of actors, whose views are poorly represented in the existing literature: mid@hegsters

four, five and six of the thesis will thus draw on their experience of working within the
regulatory framework laid out above, in ordermeestigateheirviewsonwhether the current
regulatoryframework that govers midwifery practice suppaostor undermine the protection

of the public
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4. Midwifery Perceptions of Clinical Governance andits I mpact on
Midwifery Practice

4.1 Introduction

The previous two chapters highlightéww clinical governance strategies have been widely
implemented across the NHS in an attempt to standardise care afférspatients asafe
quality serviceHowever, these strategies do not come without difficulties, particularly for the
pregnant woman anithose assigned tacilitate her journey through the maternity services
When reflecting on these regulatory schenoe® midwife, who was representative of many

participants in thetudycommented:

linical governance has made everything very black amdw e € But when 1y o
thinking about it, It seems quite ridicu
thiso and thereds nothing thatodés a bit i1
more often than nothe bit in the middlekeeping sorabody as normal as possible, or

its facilitating a high risk woman to still enjoy some degree of normality in her
pregnancyd(SusanNHS, 610yrs.)

Here the challenge of working with clinical governance strategies whilst attempting to provide
care whichis consistent with the traditional model of midwifery practice is clear. This theme

was repeated throughout the data on clinical governance and is one which will be examined in

detail in this chapter.

The analysis of the political reforms that were impaed by both the New Labour
Government and its Conservative predecessors in the two previous chegitdbshed that
increasing number of claims for clinical negligence has been a problem for a number of years.
I n the ear |l y 1la&@nmifissation dnddnsad riskarnjaragement as a means of
addressing the issue of litigation in the NH&nd founded the NHSLA in 1995 to manage

negligence claims across the NH& was this organisation that wouldroduce risk

1 Department of Health (DoHgxective Letter: Risk Management in the Ng#1SO; London, 1993): 111.
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management standards to enhance thevigiom of care® At the same ti me,
Government was also extending the neoliberal concept of the patient as a consumer who had
choice in his or her cafeThis was a principle much favoured by his predecessor Margaret
Thatcher throughout the 1980dheve New Public Management (NPM) strategies encouraged

a shift in the focus of service provision away from healthcare professionals towards the patient,

a move which it was believed, would be facilitated by the managers of the daniiten the

materniy services this commitment to choice was expressed in the policy document the
Changing Childbirth Repo«{L993), which emphasised the concept of woman centred care and
suggested that the pregnant women should be actively involved in the care they rfEEbeaved.
statutory title of the midwife is deri®ved fr
and B enshrined in statufeAs part of this rolethe midwifery profession has traditionally

viewed advocacy and partnership with the woman as being integraldorétfinction. As

such the role of the midwife would seem to be aligned with the notion oawasntred care.

However, as was seen in chapter two, the rights of patients, and the pregnantasoessing

maternity services, in terms of standards of care and chuiegg often in tension with other

aspects of service provision, which may in paetthe reason why litigation claims have

increased in recent yeatrs.

2 National Health Service Litigation Authority (NHSWABLA Risk Management Standards 200B4(NHSLA;

London, March 2018.

3 Department of Health (DoHJhe Patients Charter: Raising tB&@andardHMSO; London, 1992).

4 Department of Health (DoH)orking for patientsHMSO; London, 1989) cm 555; Le Gran#/dtivation

Agency and Public Policy: Of Knights and Knaves, Pawns and (iefend University Press; Oxford, 2003a) at

26.

5 Cumlerledge J.Report of the Expert Maternity Group: Changing ChildightidiSO; London, 1993)

62 Spa0SNRA& hy [AYS 5A00GA2Y I NMidReERGs/ Bidwife] Kod Aglbaxdi YA RG A T
mid with (akin to Greek ...) + ... woman, wifép://www.encyclo.co.uk/webster/M/64 (accessed

21/07/2013).

" Nursing and Midwifery Order 2001.

8DoH n3 above

®Pratt R., Morgan S., Hughes J., Mulhall A., Fry C., Perry C., Tew L., Healthcare Governance and the modernisation
of the NHS: infection prevention and contiiitish Journal of Infection Conti@(5)(2002): 165.
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In chapter three, following the election of the New Labour Government, the problem of an
increasing NHS litigation bill and the perceived falling standards in care were to be adldresse

by an expansion in risk management strategies. As a result, healthcare reform was considered
necessary and would include the introducti ol
Act1999°Thi s was consistent wi titeralBrh ahichextendedh i r d
some of the reforms of the previous neoliberal Conservaiiveinistration For Blair, the
management of risk in healthcare was an important element of his reform programme, which
was acknowledged in the policy documAntOrganisgion with a Memoryn 2000 Here, in

keeping with Third Way tenets, there was to be more state intervention in healthcare in the
form of clinical governance, which was to be administénedrganisations such as the newly
created National Institute for i@lcal Excellence (NICE}? which would produce clinical

guidelines for healthcare professionals to follow.

Chapter three demonstrated that these clini
clinical governance strategies which would help to cedhe risks to patients and standardise

care across the servi€&ln doing so, clinical guidelinethatwere based on the best available
evidence and expert opinion were considered as being essential for the provision of safe quality
carel* However, the ifficultly with standardised guidelines is that they may sit in tension with

the practitionero6s ability to make clinical

as compliance with the guideline is a requiit&his is particularly challerigg within the

0 Health Act 1999; Timmermans S., Berg Mworld of standards but not a standard world: towards a sociology

of standards and standardisati@nnual Review of Sociolog§(2010):6989; Brunsson N., Jacobsson&\World

of StandardgOxford University Press; Oxford, 2000)

11 Department of Healt (DoH)An organisation with a MemorfHMSO; London, 2000b).

2The National Institute for Clinical Excellence (NICE) (Establishment and Constitution) Order No 220 (Stationary
Office; London, 1999National Health Service Act 1999 s.(2% following theHealth and Social Care Act 2012

the organisation became known as the National Institute for Health and Care Excellence but retained its
abbreviated name NICE.

B Health and Social Caf€ommunity Health and Standards}t 2003 ¢.43 s.46.

1 Spyridonidis D.Calnan M., Opening the black box: A study of the process of NICE guidelines implementation
Health Policy102(2011): 117125.

B Taylor J, Tough Talk from the NICE mited EconomicéNovember 2003):4416.
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maternity services where the use of universal guidelines for the large number of women who

access the servi¢émay leave little room for the needs of the individual.

As such the discussion in chapter three highlighted several signifesues, which are
discussed in the literature regarding clinical governance frameworks and their impact on
practice, including: whether there is a conflict betwelancal governance and woman centred

care and whether this has an adverse effect on qaaligyprovision as a result; anthether

clinical governance supports effective maternity care provision as the legislature intended. The
current chapter whilst reflecting on these concerns, will also examine the role and effectiveness
of risk management drclinical guidelines in order to determine whether, in the experience of
the midwives irthisstudy, these strategies promote or undermine the provision of safe effective

care.

The empirical data for this study was produced by employing both quantdativgualitative

research methods. Quantitative data was gathered through the creation of a survey which was
distributed to 192 registered midwives across the South East of England between May 2012
and March 2013 and whi c h spooshiate. Gimithrlyaqualitétivep er ¢
data was collected via semtiructured interviews with 20 midwifery participants who were

working in the South East of England, and who had differing degrees of experience and levels

of seniority.

The chapter willc o mmence by examining the participan
governance schemes to ascertain whether in the opinion of the midwives these methods offer
quality care (4.2). Next it will go on to consider the themes that arose out of the data whic

related to risk and service user expectations (4.2t clinical governance and its connection

16 Office of National Statistics (ONSatistical Buétin: Births in England and Wales 20@3NS; London, July
2014)
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with litigation (4.2.2). Following this, the discussion will move on to reflect on the relationship
between clinical governance and the woman centred cdicy pmplemented by the Major
Government and continued by tBkir Administration(4.3). The chapter will then address the
influence that clinical governance has on the normal processes of childbirth and the decisions

that are made by pregnant women amdwives during pregnancy and childbirth (4.4 and 4.5).

4.2 Common Perceptions of Clinical Governance

As discussed above, chapter threstablishedthat clinical governance strategies were
formulated as part of the New Labour Government reforms of the. NH&se reformshat

were conveyed in the policy documénFirst Class Service: Quality in the New NHAS99)1’

were motivated by the need to control and improve standards of care. In this context clinical
governance strategies included the developmentisf management schemes, and the

production and employment of clinical guidelirnés.

In the survey there was broad support for and confidence in clinical governance strategies from

the participants, whessked their opinion of the ability of risk managemstrategies to reduce

the likelihood of poor outcomes in maternity c&t@€8 percent{ 91) of parti ci [
either very confident or confident about risk management strategies as a means of preventing
poor outcomes in maternity care. Howeverp28 cent (r37) of midwives were neutral, with

4 per cent (r6) unconfident about the safety of current care provision. When this neutrality

was analysed in more detail through an examination of the comments that were provided with

this question, severalidwives raised questions about current care provision. One participant

wrote:d hi ngs will al ways go wrong despite risk

7 Department of Health (DoH First Class Service: Quality in the New (fESO; London; fBMarch 1999a).

¥ Timmermans and Berg n10 above.

BLy {(KA& jdzSadA2y GKS GSNY aLIR22N) 2dzi02YSé YlIe& 0S8 dzyR!
an episode of care which might relate to mortality or morbidity issues for either the mother or the infant.
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and the threat of litigation does little to increase morale and stadduidS, >20yrs.) This
comment, together with similar responses from others, reveals that some participants had

anxieties about the safety of canhich clinical governance does not appear to address.

This unease about risk management within the survey was also appatteatinterviews.

Whilst some participants were generally positive and commented that for them clinical
governance was abodteeping things as safe as possible régllgan NHS, &byrs.); and

deing proactive and protecting the wora@viary NHS, 610 yrs.) others were less convinced.

Here, risk management was not perceived as being wholly advantageous to care provision. For
example Louise (NHS >20yrs.) remarkddhink that sometimes | feel are they written for the
good of the patient or the midwifer are they written to cover the establishméritRese
sentiments were mirrored by those in the survey, where participants were asked whether the

care women currently receive was safer than in thegpastommented

@&Gome elements are safer as a redudtction implemented as part of governance but
some factors e.g. staffing issues means that there are still rislkoi€$H&s >20yrs.)

@Care is certainly more evidence based, but pressures on the service can affect safety
e.g. staffing levelB(NHS>20yrs.)

Risk is constantly being evaluated, however not everything is predictable in midwifery
care therefore there will always be limitations to risk manageiehtS, 05 yrs.)

In these commentaries, the recognition of the improvements broutliet teaternity services
by governance are underminedibyues such gsoor staffing levelshathave a direct impact

on patient safety and care provision.

These responses woul d suggest t hat parti ci
governance asnaefficient mechanism in terms of quality care provision. However, closer

analysis of the data from the survey and the s#mctured interviews revealed that,
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notwithstanding this broad confidence, the respondents were uneasy about clinical governance
ard its effect on care offered to pregnant women. These reservations included: risk
management and the broader societal perception of risk and its impact on the maternity services
(4.2.1); and managing risk to avoid litigation claims rather than addressivgelfare of the

pregnant woman and her baby (4.2.2).

4.2.1 Risk, Society and Service User Expectation

The discussion in chapter three highlighted that for the New Labour Government in the late
1990s the management of riskhealthcare wat® bea signficant part of theeformprocess

in the NHS?® Herg the idea of risk is firmly centred on the possibility that there might be a
poor outcome, rather than the certainty that there will be a poor outéohsea result,
healthcare professionals are requited assess and manage risks to patieitsis in
accordance with Third Way ideology, the pregnant woman and healthcare professional are

obliged to work in partnership to enable good outcomes with limited%isk.

During the semstructured interviews the noept of societal awareness of risk and its
influence on health care provision, particularly with respect to maternity service provision was
explored. This was undertaken in an attempt to establish, in the opinion of participants, what
effect risk has onlimical governance strategies. June (NHS, >20 yrs.) reflects on the impact of

risk management on midwives, service users and society in general and proposes:

d think suddenly the whole thing of risk management has made us feel that it should
never happens o t hat the thing that wedre scare
bothers me because actually, however good your risk management is, sometimes an
adverse incident occurs. So éwhatever yo
mother, as a woman somegmthings just happen, and my worry with having a big

20Beck U., The Politics of risk societfiranklin S., edhe Politics of Risk Soci@®plity Press; Cambridge, 1998)
at 12.

2 Adam B., Beck U., Van LoonThe Risk Society and Beyond: Critical Issues for Social ($egpeyPublications;
London, 2007) at 2.

22 Ruhl L., Liberal Governance aPcknatal Care: Risk and Regulation in Pregn&coyomy and SocieB8(1)
(1999):95117 at 96.
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i ndustry called firisk management 0 i's tha
we can make everything | ovely and nice al
there is a societal expectati that things never go wrong, so if they do someone is to

blame and | think it can become a bit of a witch hunt and | think that can affect
midwifery practice because then you are petrified of the adverse oufcome.

Tocophobia is defined as an extref@ar of birth that affects some pregnant worfieand may

be influenced by societal and cultural issues such as the media and the internet as well as the
womandés f ami®Hoveverinne towonmrekdss. di scussion it is
who may experiece fear and anxiety within pregnancy and childbirth, midwives also feel these
emotions as a result of their apprehension that something will go wrong during the birth. Kate

(NHS, >20yrs.) demonstrates this anxiety when she says:

OVe 6 ve had maporircidentsthat Hawe affected lots of the staff. So although
we practice.....therebés always that worry
luckily I.owasndt there

Susan (NHS, 4.0yrs.) links these anxieties to societal panic and suggests

Everything is sensationalised in this co
our children out because wedre frightened
a sex offender. Which is so not going to happen in the scale of things,tarids ki nd «c
that whole thing with midwifery that in the scale of things, why is it that the fear of
litigation is then stopping or terrifying professional women from doing theitgjob?

The perception of endemic riskas discussed in chapter three whekeas seen as a striking
feature of western cultur@ However thedifficulty with this societal awareness of risk is that

the term can be interpreted differently by different actors and as a result what might seem a

23The Collins Online Dictionary defines tocophobia as follows: an abnormal fear of childbirth or the fear of
becoming pregnantGreektokoschildbirth +-phobia)
http://www.collinsdictionary.com/dictionary/english/tocophobiaccessed (24/08/2013).

24 Jordan R.G., Murphy P.A., Risk Assessment and Risk Distortion: Finding the Balaredeof Midwifery and

2 2 Y Sy Qa 543B(Mdy/iiukie 2009):19400.

25Beck n20 above; Scott A., Risk or Angst Society in Adam B., Beck U., and Van Lodhe ResksSociety and
Beyond: Critical Issues for Social ThéBage; London, 2007) 8.3
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tolerable level of risk to some may rimg the same for othef$Within the maternity services

in an attempto ensure safe outcomes and manage risk there is a 0.1 per cent doctrine with an
emphasis on the uncommon poor outcéfmelere, many healthcare professionals when

offering care to pregnamvomen, treat the 1:1000 unfavourable event as a certainty and do not
remember the 999:1000 episodes when care outcaragsod, or the 99.9 per cent doctrffe.

Quality midwifery care should predominantly be about the 99.9 per cent doctrine, which might
explain why risk management fnodwivesihnmysipdyr t i ci f
stressed that there was a tension between quality care provision and risk management which
has the potential to be sdiliniting for themas a result of their apprehsions of the improbable

ri sk occurrence. As such, on at | east some

to be preventing the delivery of safe, effective care. As Susan (NH®yré6.) comments:

dJnreasonably lots of midwives are terrifiedb out fAwhat i f I haven
And itds not even i f catastrophically mu
doesndt | i ke the fact sheds ended up with

at things, people ergbeosdygovbsesdtieorddéath of
will see or say about their practicé®

For Susan, the risk society and the blame culture were interconnected, so that the management
of risk, regardless of whether it produces a good outcome or not is associated with the fear of
criticism and complaints if service user expectations are notThist.perception of risk and

risk management strategies within society generates the expectation that health care provision
within the maternity services will produce good outcomes through an experience which was as

the service user envisaged. There iglkective expectation, that by attempting to manage these

26 Symon A.Risk and Choice in Maternity Care: An International perspg@hwerchill Livingston; London, 2006)

at 2.

27 Dahlen H., Undone by fear? Deluded by trudgiidwifery 26 (2010):156L62: te origins of this doctrine are

credited to Dick Cheneyg" Vice President of the United States of America) as a result of his comments
following the terrorist attacksn America on September $12001 when hesuggested thatd L ¥ G KSNB A a S¢
1% chance of a terrorist act occurring we must treat thataS &aldi A y G & ¢ @

28 ibid.
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challenging problems they will somehow be contained and life and health care will be safer.

Tanya (NHS, 1420 yrs.) elaborates on this concept of societal expectation and remarks:

Oorhings are becomig mor e complicated because of te
therefore things arendt as acceptable as
1950s there was an expectation by women that they would lose babies, there would be

that stillbirth factor vithin pregnancy and birth. However todaythas not t he won
expectation  d o n 0 tl beleeel thataheyethink that that should be a rabity

Tanya considers risk through the lens of technology and advances in medical care and suggests
that as a result, society broadly expects that childbirth will be safe and systems, including
regulatoryframeworks, will be put in place to ensure the vibglingof the mother and baby.

In western culture where riskversion is widespread, an adverse outcome such as a stillbirth
may be seen as a failure of medicine and technology to control an unpredictabf@ Eaent.
societal expectation of a favourable outcomgardless of the circumstances, does not appear

to take into consideration the official statistics. These figures demonstrate that currently, whilst
there has been a fall @f7 per cenin the total number of stillbirths recorded in tH& from

2012 t02013, in 2013there were still3,288 stillbirths or 4.7 per thousand total births.

Samantha (NHS, >20yrs) draws attention to this unrealistic societal expectation and says:

d 6m going to say this because louknbw nk it
babies die. The Trust goes mad when babies die, the Trust risk management and

governance, they go mad, but actually bakt
could have done, they die. 1tbés sadhodand w
|l ook at it but they die. Alternatively we
case>and we missed it. The knock on effect

she does have a Downédés baby, whi omppbutwe don
i f we missed it i s phenomenal éand yet

shoutingéWe did traendbllg kierepe g thii gqn&ti ingn A Wh y
itdéds emotive, people are reacting emotive

across very often 6

2% Jordanand Murphy n24 above.

30ONS n16 above.

pl1{ / K2A0Sa ¢So60aArisS adGrisSay 526yQa a@yRNRYS Aa I 3¢
learning disability. Around 775 babies are born each year in England and Waleghigiticondition
http://www.nhs.uk/conditions/downssyndrome/Pages/Introduction.asgaccessed 05/08/2015).
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The current perception and approach to risk in childbirth has created an environment where the
fear of litigation has flourishet,and t hi s mi ght be the wunderly
scenario. This concept was also acknowledgedbli@ r par ti ci pant sé who
that society had unrealistic expectations of childbirth and sought recompense when outcomes
were not as expected. As a result, managers within the NHS particularly at executive grade
appear to be trying tminimize the risk to the organization by implementdefensiverather

than proactive clinical governance procedures. Some of the participants appeared to believe
that the shift in the wider publicds attitu
pregnacy and childbirth has led to a proliferation of risk management stratbgieseate

challenges in terms of care provision. Several of the participants were concerned that risk
management generated an increase in claims for clinical negligence, pdstiauhen

outcomes were not as anticipated.

4.2.2. Clinical Governance and its Relationship to Litigation

Clinical governance strategies attempt to ensure safe and effective care provision whilst
reducing the cost of claims for clinical negligena@oint that was discussed in the previous
chapter® Herg it was identified that the issue of litigation and the insurance scheme put in
place to administer claims against NHS Trusts in England, known as Clinical Negligence
Scheme for Trusts (CNST), was mifjcant for Trust management and the clinicians who
providecare. The challenge of how to address the probletmedficreasing number of claims

of clinical negligence in obstetrics, and its link to CNST was also a recurrent theme for several
of the respondents. Many participants connected the failure to accomplish a safe outcome,

including the prevention of stillbirthto litigation claims. In the survey, one participant

32 Royal College of Midwives (RCABsessing and Managing RiskMidwifery Practic RCM; London, 2003)
atl.

33 National Health Service Litigation Authority (NHSIa&)X Sheet 2: Financial InformatigdHSLA: Londodune
2012b).
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typically remarkedd feel that some aspects of risk management focus on the ipbtera
client to claim and reduce the likelihood of a fmayt rather than the sole focus being that of

the woman @NHS 610yrs.).
This unease was mirrored by participants in the interviews:

dtds not about the womam@&illycNHs, 6-5yrs)ht 6s ho

AdVhen | think of risk, | quite often think about CNST and the fact that it is about getting

your insurance [premium] lowered and achiegirtfe status for the Trust, which often

then appears to be a tabauktruebriskcwhiehxldindci s e é
frustrating, because 1itb6s not proactive,
of CNST, the months prior to that peopl e
trying to get things like notices up andsitquestionable whether they are effective, but

if it meets the nleefdisndfi tCNGUBnhy NHSt i85S torkat
20 yrs.)

When the participants were questioned about risk managementsimalayly spoke in terms
of cost, NHS budgets, big pay outs and insurance policies, Hanga (NHS, 1420 yrs.)

observes:

dt should be to protect the public, to ensure that experience, that contact, with the
services is as safe as possible. Then thereisiiigah and i nsur anceé. so
are at risk the | ess your insurance CcOSt:¢
to think about...what can you do to reduce the risk occurring, how does litigation affect

that, what are the implications of payingt@ll that money@

For some of the midwives there was tension between the purpose of risk management in the
context of NHS budgets and financial cost and the care given to w@&iaems for clinical

negligence within maternity services are curreatiyongst the highest in the NHSand a

34Department of Health (DHWlaternity Services in EnglafidH; London, 8November 2013a): the report states

that the cost of maternity care to the NHS was around £2.6 billion in-2@12quivalent to £3700 per birth. The

total cost represents approx. 2.8% of health spending, about the same proportion as a decade agoh#s in ot
parts of the NHS, litigation in maternity care is rising, the number of claims has increased by 80% in the 5 years
to 201213. Nearly a fifth of spending on maternity services is for clinical negligence deaggnal Health
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substantial problem for the sta&feRisk management strategies have many functions in the
maternity services including the provision and improvement of quality care and should not be
considered purely as a method fatdressing claims for clinical negligen®eMany of the
participants, whilst recognising that risk management had the potential to produce
enhancements to care, were apprehensive that the risk management agenda was more about
meeting these government andH®l Trust targets in terms of monetary costs rather than
providing safe, quality care to women. Lilly (NHS;50yrs.) in a comment that was

representativef many, suggests:

d think itdéds there to | ook at howbowe can
bringing the insurance policies down, i sr
that i1 tdos alll about the money. Il tds not
spend that much money sorting out, you know, different ways of managigglrisk t

itds not about the womend& car e. I'tds ho

Here, it emerged that participants believed that the emphasis on reducing the cost of litigation
to the NHS, as a key focus of clinical governance creates tensions between sengenprov

and the service user. In the following section this will be considered further with regard to the
tension between: clinical governance and first the woman centred care agenda (4.3); and second

normal childbirth (4.4.).

Service Litigation Authdyi (NHSLANHS Litigation Authority: Report and Accounts 2014A&r Resolution
(HMSO; London, 16July 2015) at 20.

35 Dixon C., Costs and Clinical Negligdrme Society Gazet{@1/08/2015): in this article Dixon suggests that
clinical negligence prasions in terms of the government budget is second highest behind the cost of nuclear
decommissioninghttp://www.lawgazette.co.uk/analgis/commentand-opinion/costsand-clinicat
negligence/5050646.articl@ccessed 28/08/2015).

36 Symon A., The Midwife and the legal Environment in Wilson J.H., Symon Alieidal Risk Management in
Midwifery: The Right to a Perfect BaliBdoks for Miavives; Oxford, 2002):3%5.
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4.3. Clinical Governanceand the Commitment to Support Woman Centred Care

In chapters two and threigwas establishethat the woman centred care policy introduced by
the Changing Childbirth Report(1993)3’ was continued by the Blair Government in
subsequent policy initiativesish asThe New NHS: Modern and Dependafl897)3® and
Maternity Matters(2007)3° This concept may be envisaged as epitomising the service user
voice in terms of maternity care provisithClinical governance strategig¢hat employ
standardised care andiigelinest* conversely appear to support the historically favoured

paternalistic stance towards care provision that was considered in chapter two.

In the survey, some participants commented that clinical governance appeared to be in conflict
with prioritising wonan centred care and that this presented challenges in practice. One remark

which was typical of many respondentsd comme

dt seems that we practice with ‘one size fits all' policies and procedures which could
result in providingvomencented care as opposedwmmancentred(NHS, 05 yrs.)

Laura (Ind., >20yrs.) in the interviews continues this theme by saying:
dtbés not the thing about whatdés safe f ol

what 6s safe for t hteh abtudlsk wohfa tp etohpel eg.u iBdeeclai u
protecting the public 6

Here, it is the emphasis on service provision and the standardisation dhabceeates
difficulties in terms of safety for the individual woman requiring care. Other participants

referred to the loss of uniqueness and individualism that was generated as a consequence of the

37 Cumberledge n 5 above.

38 Department of Health (DoH)he New NHS: Modern Dependalpt#1SO, London; December 1997).

39 Department of Health (DoHYlaternity Matters: Choice, Access and Continuity of Care in a Safe $Bolite
London, 2007c).

40 Deery R., Kirkham M., Supporting Midwives to Support women in Page L.A., McCandlish Fhe édsw
Midwifery Science and Sensitivity in Practi®eEal.(Churchill Livingstone; Edinburgh, 2006) at 125.

“ Timmermans S., Berg Mhe Goldtandard: The challenge of evidence based medicine and standardisation
of health carg Temple University Press; Philadelphia, 2003) at 22.
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processes associated with clinical governance, and the obstacles that these created for the

pregnant woman:

o0ou are making ever yb o deysayindtleat exerybodyanitle per
a certain condition will fall i nto a cate
their experiences are impaite@@anya, NHS 1420 yrs.)

Gome people who are in a high risk category are maybe not given as muwttanta
... womenthat are in a higher risk group are often induced early when perhaps there
possi bl y has.n@uth NHS,e10yre)he need

In these examples, the woman who has apparent underlying health problems loses her
opportunity to have indidualised care based on her own specific needs. This occurs because
of the regulatory requirement to follow risk management stratéugrescribe standardised

care for womeri? This point was discussed in chapter three, where it was establishedshat thi
places the woman at risk of intervention and poor outcomes, as a result of offering care which
is based on population data rather than on the individual woman accessifityJeare(NHS,

0-5 yrs.) provides an example of an incident in practice wherls$lseof connection with the

service user is evident:

ONe had a woman that wanted a homebirth.

She wanted hypnrbirthing**She di dnét want VEs [ Vaginal
want monitoring [of the fetal heart]. St
that went out to her were in a very stressful situation because she had métonium
everywhere and refusedtogoht o hospital] éshe put herse
So then she was getting cold and there was meconium everywhere. She refused to go

in. It was avery, very stressful situation that those midwives were put in and even
involving the supervisor midwf e di dndét hel p. butalmbstundef i nal |

42 Health Act n 10 above; n 12 above.

4“3Downe S., McCourt C., From being to becoming: reconstructing childbirth knowledge in Downé&rred.

Childbirth: evidence and deba?¥ ed., (ChurchiiLivingstone; London, 2009).

“2 | f AK 5@®3 t NBLI NI A2y EWdendd ahdkils foRNornbllisbounayld BirtdzA @ & SR ¢
for Midwives2"® ed. (Routledge; London, 2012):-23: Walsh suggests hypiirthing originated in the USA and

employs the use of language as a primary method to reduce anxiety and pain during the birthing process. This
technique also involves deep relaxation through hihitag and visualisation.

45 Meconium is faecal matter which is produced by the fetus and is present in the fetal intestinal tract. It is
normally passed via the rectum in the first few days of life. The presence of meconium stained liquor in labour

may ke indicative of fetal distress and as such the labour becomes high risk in terms of fetal wellbeing.
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the thing of, AWe canodot tell you your ba
situation but they got her in. And then, she was supposed to be monitored. She ended
up with aJcaesarean] section and her baby was very, very, poorly.

In this situation the loss of connection causes stress and anxiety for both the woman and
midwives; and although the woman attempts to determine what is in her own best interests the
outcome is nathe one she anticipatdd.this situationhad the connection between the woman

and midwife not been losit is possible that the woman could have been persuaded to allow

the midwife to follow the guidelines, and as a result the outcome might havbediesm
Jean(NHS, 05 yrs.)concludes:

d think that [situation] was quite difficult because our job is to reduce risk, to keep
people safe, you know. The way those midwives had to practice went against everything
theyknew. They were dealing with whatey knew was an unsafe situation. They had

no control over it. And | think that was really difficadlt.

Individual women may have different agendas and philosophies in the terms of safety in
childbirth, which the discussion in chapter three establistwedoften dependent on their own
perceptions, beliefs and experient®$.hi s i s apparent in Jeands ¢
the midwives and the pregnant woman have different views of ghtgtslinical governance

strategies do little to resolve.

Jembs example of providing care to a pregnant
tenet of womarscentred care expressed in the National Institute for Health and Clinical
Excellence (NICE) (2007) guidelinés.These require healthcare professionatsl ahe

maternity services to providsupportive ondo-onecaréand f or t he servi ce

%9 RglNRa badx { I FS . M BodmaBO@)Q20B8D)ATR Qa4 . dzaAy Saa
47 National Institute for Health and Clinical Excellence (NICE) @@&partum Care: Care of healthy women
and their babies during childbiriNICE; London, 2007).
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on care to b&ought and respect@tfl n Jeands scenario attempts
pregnant woman into the narrow categories that were deemée lyaternity services to be

in the womano6s best I nterest and the Osafes
disagreed. It also did not support the best interests of the woman as she herself saw them, which
ultimately may have had an impact on thiticome of care. Whilst it is possible that the woman

was mistaken in what she considered to be her own best interest, the guideline for
individualised, woman centred cg@esoutlined above) that is thought to be pivotal to quality

care provisiorhereseems to be overshadowé&tThus there appears to be tension between the

duty of beneficence that health care professionals have to their pdtantshe respect for

the womandés autonomy, whereby she Sasetman equ
contribute to decisions made about her care. The legal and ethical right of the competent
pregnant woman to be autonomous in relation to decisions about her care is well est#blished.

In Re MB°3 Butler- Sloss LJ stated:

O0A compet ent theacapaciy may for refigioss reasons, other reasons,

for rational or irrational reasons or for no reason at all, choose not to have medical
intervention, even though the consequence may be the death or serious handicap of the
child she bears, or her owdeath. In the event the courts do not have the jurisdiction to
declare medical intervention lawful and the question of her own best interests,
objectively considered, does not arisebo

I n Jeands narrative the confhtwananaba&reswieoén t he
these different principles is clear. This emphasises the challenge that confronts the midwife as

she attempts to facilitate safe outcomes for the woman and her baby whilst simultaneously

“8ibid at 7. This guidelines was current when the data for this study was collected. This guideline was updated
by NICE in December 201Mafional Institute for Heéh and Care Excellence (NIQijapartum Care: Care of
Healthy women and their Babies during ChildbifiCE; London, December 2014ut still contains the
recommendations that women be respected and that doeone care is offered to labouring women.

4n 47 above.

50 Beauchamp T.I., Childress JEFinciples of biomedical ethié$ ed. (Oxford University Press; Oxford, 2009).
Slibid.

52Re M B (An Adult: Medical Treatment) [1992] 2 FLR 426.

S3ibid.
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recognising the wo mafthsss thatwécisions ameymadeTthHateare nad s u | t
compatible with the clinical judgement of the clinician who is providing care. Whilst such
situations are inevitably difficult, the key question for current purposes is whether and to what

extent they are hgfully addressed by clinical governance strategies.

Sever al participantsdé in the interviews r1efl

Cathy (NHS, ébyrs.) is typical:

A woman | suppose would like to see a midwife as someone that is there, fto he
accommodate her and support her choices in pregnancy and birth. And we are as

mi dwi ves, webve got the other side of it
and risk assessments. So we sometimes have to talk to women about all of that and |

think sometimes it <can p betause lthnk fwoneefjasa b ar
individuals they just see themselves and
they fully take into account the rdmks to
just having a baby, you know itds nor mal,

normal way 0 6

In these conditions it would appear that the underlying issue with clinical governance through
clinical guidelines is that they are endorsed by @msit;nal definitions of safety which may be

at variance with womanentred care. The outcome, as Cathy suggests, is that there is a negative
effect on the midwifewoman relationship such that the trust that is a requisite for a functional

relationshipisil mi t ed or, as demonstrated in Jeanods S

As part of the discussion in chapter three it was seenlthiziat guidelinesnay be perceived

as a tool to enable tletinician to determine what is best for the pregnant womaadan the
category of risk that the woman is allocated“t&/omen who are deemed to be low risk are
fillered towards one care pathway whilst those who are categorised as high risk as a

consequence of health issues are channelled down a different pathMayever some

54Downe and McCourt n 43 above.
55 National Institute ér Health and Care Excellence (NIGEJE Pathways: Antenatal care OvervigNCE;
London, 2013bttp://pathways.nice.org.uk/pathways/antenatatare (accessed 05/10/2013).
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respondents suggested that this method of providing care prdgéatdties for women and
health care professionals alike. Here, Lynn (NH306/rs.) commentsi think the low risk
bubble that women slot into has got so small, and itje ifisk group has got hugewhilst

Lilly (NHS, 0-5yrs.) says:

d think actually the higher risk women probably get less care than the lower risk

w o me thetlower risk women, especially at a home birth for example, you get two

mi dwi ves. . . aometo-oyn@®u otveer?émo d wi f eds not actu
anything other than being a buddy and do
[the pregnant woman] and herpartngb ut ] sheds got that full
there. Whereas the high risk womam t he acute siteéthereods
you could be looking after three highi s k wo men. Wel Hgonecarei canod
if one midwife is looking after three women. So | think actually the higher risk you are,

t he | ess c ar ®allgcatingdthem to@ bighskignoup é that particular
instance is actuall yél t hi ndefinitel. s mor e de

The challenge of trying to care for women with medical problems in the acute hospital setting
was also noted in the miey comments. The following observation is characteristic of these
remarks:6Too busy, short staffed increasing number of high risk women, lack of support,
equipment not good enough, too much pressure when caring for [high risk] women on LW

[labour ward]6(NHS, G5 yrs.).

It would therefore seem that the issue of quality care provision and safety in relation to women
who have high risk pregnancies emerges as being particularly problematic. Safety cannot be
assured in any birthing locati6fiNonetheless dir the participants in my sample, women who

are high risk appear to receive a substandard service due to lack of resources and staffing

problems.

Amy (NHS, >20yr9g) discusses the issue of staffing and argues that:

AAn Independent midwife would have difeart answers to my answers. But what |
would say to you is sheds dealing with a
much bigger clientele with very, very, diverse problems, very high risk complex
pregnancies, and really difficult soegmonomic prblems. And with that comes all

56 Steen M. Supporting women to give birth at home: a practical guide for midwigRsutledge; Oxford, 20).2
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sorts of risks that they probably wonoét s
Il think. And vy baveeweyhody managed as antindivicardathe | y

NHS. Webve got t o have oaedulerthatawnd! prptect thec y , a
majority .6

According to Edwards the development of risk management within the NHS whilst protecting
the organisation is not advantageous for either the clinician or service user, for whom it may
intensify the possibility ofisk and poor outcome¥. Kirkham describes such comments as
those made by Amy as reflecting &flon-coated [style of] manageméit which does little

to cultivate responsibility, and which may create further problems in terms of safety.

Amy however does not accept that risk management can create potential problems for the

individual woman and maintains:

O0Ne woul dnét have somebody that doesnét f
be low risk with no problems whatsoever or high risk. The onlpjgon who donot
in to those groups ar e t énetheyravemictwicembto d o n

t o. You know, we canottisélovellars gomdug havifg t hi s
statute laws, guidelines, clinical governance, risk managemertiave to expect that

some [women] donod6t want to fit in to tha
want t o. So, | candét see that there is a
that dondot 6want to fit in

Within this, standardised ca compels womedown different routes of care; where only a
minority of women will notdit into the boxj creating a tension between the service and the
service user. In this quotation the emphasis on the woman who does not conform to
standardised cateas a negative connotation. Although Amy recognises that the woman has a

choice, the subtext is that women should want to comply with the service that is offered to

57 Edwards N.Birthing Autonomy(Routledge; Oxford, 2005); Edwards N., Safety in birth: the contextual
O2ydzy RNMzyda FI OSR o6& ¢2YSyYy Ay I WMBIRS Midwifey/DBedB(HD> RNRA FS
(2008a):46370 at 466

BYAN] KFY adr ¢KS al i SNysied the pidnifambtiiebRelat®nshi@iedi Ay | dzi K2 N
(Palgrave Macmillan; Basingstoke, 201Q)61
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them, since it is the service which ultimately knows what is in the best interests #ghamt

woman, rather than the woman herself. Jean (NHBy8.) supports this and says:

d think as |l ong as women know that youor
their baby, then they have to 8x%beyput what
wonbét get any probl ems with. There wild/

every rule there is 0

Il n both Amydés and Jeanb6és opinion women can I
the service is willing to offer. Those women winim not fit in the boXare thusperceived as
troublesome as they wish to resist @ighoritariarform of care and make their own decisions.

As a result in these circumstances the pregnant woman may experience a loss of connection
with the midwife, which will have an impact on her care and the overall satisfaction with that

care which might generatemplaints as a consequence. This is emphasized by Paula ¢ind. 11

20yrs.) who argues:

Ri sk assessment doesn't work [ because] y
narrow parallel so that you don't get sued. Women do not easily fit into that parallel

and therefore, they want to sue. So, it's like two ends of the spectrum all the time, they're
fighting against each ot heafryourcoalt woekrnat han
system where there's one midwife looking after one woman, that one midwife could

give individualised care. She's less likely to get sued. But they can't give individualised

care because they have to look after a huge spectrum of women, squashing them into
narrow parameters based on the constraints of risk managément.

Paul a6 s s areillastratinetof other participants who thought that clinical governance
was counteproductive to care provision and which resulted in a loss of connection between
the woman and midwife. All of the participants raised the subject of individualisechdheir
narratives. In the examples above whilst Amy is regretful but pragmatic about the lack of
individualised care that the majority of pregnant women receive, Paula is more vehement in
her assertion that it is this aspect of care which shouldmapiin order to achieve better

outcomes for the service user.
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The concept of quality care and successful outcomes is ultimately dependent on a functional
partnership between the midwife and womam the data the changing relationship between

the midwfe and the pregnant woman which was triggered in part by risk management
strategies, was seen as reducing %tAmandabi |

(NHS, 1:20yrs) for example comments:

i think it [risk management schemes] can potentiallyseaproblems for women and
or mi dwi ves. I f someone is high risk
hem certain options, for example, you
f they make that ¢ hoitryandhbelpé¢ham dedteat the s
have made that <choice...fino
ervisor of midwives to discus
h, why t hey wottyihgdo fiddeoatrwhat theert t h a
n of it isétrying to put some
f oand theh sometimemidsk is rdt based on something that you
i's right. | f ad @ PPél dpogpadttsen h a d
, why are the
evidence at supports th
ri sk no home birtho [ and t hechidremaahomewi | |
why are you now sayfehgi I1d sahto uh cdmed2 o éh av e

, itdéds very

Attempting to restrict patient choice through limiting their options is problematic in terms of
the professional behaviour expected by the regulatory body who stipulat@ftrenation
provision is a necessary element of decision ma¥ingmanda suggests that it is risk
management and the labelling of women that produces this reaction. Mary (B s has

an explanation for this midwifery behaviour and says:

drhese argioung, fit, healthy women who are able to make good informed decisions.
Things like the internet, books and magazines that are out there give women an idea
about what they want and | think as midwives we try to facilitate that and when things

y suddenly deeme
ot .

gowrong, s k management draws everything back
doi ng, so why didnét you do that?06 witho
dondt want to be cyynmt ihrawaeu stloy |nooonki teatr ewlld

saying, you have tact inherbest interest You have to be autonomous and you have

% Gould D., Quality Care is more than a set of proceBsiish Journal of Midwifer§7(4) (2009):210.

80n 6 above.

61 Nursing and Midwifery Council (NMT)e CodeStandards of Conduct, performance and ethics for Nurses
and MidwivegNMC; London, 2008a). This NMC Code was current when the data for this study was collected.
The NMC has since published a revised Code in 2015.
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to be her advocate. Although she might not want to be monitored or have an
examination, however, we have t.0 say fndwe

Here, there is a tension betwabe midwife and woman in terms of how the best interests of

the pregnant woman are determined. In such situations it is arguably the fetus who is being
treated as the patient and it is the pregnancy that is monitored and assisted from the fetal
perspectiverather than that of the wom&hDecision makingshould occur in an equitable
environment where the woman is enabled rather than disabled to make choices which are
pertinent to her regardless of professional definitions of séfétya r y 6s acc dhent i nd
complex nature of decision making when providing care to pregnant women which impact on
her ability to access woman centred care. M
the midwife woman relationship, particularly in terms of communicatimhadvocacy, which

as was outlined above are considered integral skills for the midwifery profession.

Kate (NHS, >20yrs.) reiterates the value of good communication skills to the midwife woman

relationship and comments:

df youbve got théamidwives ara usuaklly tquitdramxioas, about that.
They can acknowledge that this is the wom
with the woman, if the woman wants to st a
happening, they [the midwives]fdels gr eater, so they feel t|
t he woman t oyosdaraty anal hegdiiaiemwithéthe woman that they will
come in if therebds a problem, then it mic¢
the communication should be better vbeen the womarand the midwife.not
alienatingyotunhegtri lcll ireendad ét hat relationshi

A

ot herwise the women are not going tad call

In the Saving Mothers Lives Repd@011)communication between healthcare professionals

and the pregnant woman was recognised as central to effecti\é emeover in this Report

62 Arney W. Power and the Profession of étrics(University of Chicago Press; Chicago, 1982).

63 Cumberledge n5 above.

54Draycott T., Lewis G., Stephens3aying Mothers Live8th report of the Confidential Enquiries into Maternal
Deaths in the United Kingdo€MACE) (Centre for Maternal a&hild Enquiries (CMACE); London, 2011)
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poor communication between healthcare professionals and the women receiving care was
linked to the provision of sutendard car& Pregnant women who access maternity services

in the UK have diverse needs and expectations which embrace not only the desire to have safe,
effective, individualised care, but also the requirement to be listened to in a manner which
supportexcellence in care. Unfortunately, it would appear that in some instances the maternity
services are only listening to the voice of the service user when the requirements that the service
user vocalises echoes the mandate of clinical governance straféggasiay have a negative
impact on the midwifavoman relationship, and influence the care quality aspiration as a
result®® As has been highlighted throughout this section, in the views of some midwives,
clinical governance strategies undermine the promigif care in some situations, such that

care is then neither safe nor woman centred.

The question that arises therefasavhether the provision of clinical governance strategies for
the general pregnant population justifies the loss of the connedtareén the woman and
midwife that may occur in some cases. The findings emphasize that the loss of connection
between the midwife and woman is highly problematic, particularly for those women who are

deemed to be high risk and require specialist treatmentacilitative environment.

Communication irthe context of the CMACE Repoarnay be understood to include verbal and norerbal
interactions including guidelines, plans of care as well as discussions between service users and practitioners
providing care

55 ibid.

56 Cumberledgen5 above.
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4.4. Clinical Governance and Normal Childbirth

In chapter two, the scientific, medical model emerged as the dominant approach to care for
pregnant women during the twentieth century, which was supported by successive

governments through policy documents such astambrook Committee Revigid956) and

the Peel Repor{1970) The medi c al mod el of care support

labour®® which it was argued would benefit the service and the pregnant wiStHamever
these claims were made without substantive evidéhaag were in contrast to the more
traditional method of care offered by midwives which may be characterised as being supportive

and woman centret.

The discussion in chapter three demonstrateat with the growth in risk management
strategies, implemented by the New Labour Government, the gap between these two models
of care widened, as attempts were made to control the provision of care in an effort to reduce
risk and ensure safety. As dissedearlier, although womancentred care continued to be
espoused by the Blaadministration’? clinical governance strategies necessitate the adherence

to guidelines which recommend that labour and birth be managed rather than facilitated. As a
result,neither the woman accessing care nor the clinicians who provide care may be certain
about the normal physiological processes that facilitate birth for the majority of pregnant

women and how to safely assist thém.

7 Ministry of Health Chairman Lord Cranbro@kport of the Maternity Services Commiti@g&VSO; London,
1959); Standing Maternity and Midwifery Advisory Committee (Chairman Ped&dmjciliaryMidwifery and
Maternity Bed Need§HMSO; London, 1970).

BhQ5NAa02ff Yo Achve Hda&dhest of Eabo@@asty;Lghdon, @IO3).

59 Goer H., Active Management of Labour: Not the answer to dysRicia20(1993):99101.

°Tew M.,Safer Childbirth? A Critical History of Maternity Q&ree Association Books; London, 1994).

" Hunter B., Midwifery 192@000: The reshaping of a profession in Borsay A., Hunter BNeding and
Midwifery in Britain Since 17@Palgrave Macmillan; Bagstoke, 2012): 15174.

2DoH n39 above.

73 Robertson A., Are Midwives a Dying Bredd® Practising Midwif&(7)(August 2002)6-17: Robertson
definesphysiological birth as a process through which labour and the delivery of the infant are facilitdted ra
GKIYy YFyF3aSR o6& OFNB LINRPPOARSNB gAGK 'y SYLKIFarAa 2y
without intervention.
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Against such a setting, the issue of dawhat is meant by safe care provision and the
womanos perception of it thepghysicabcarghbtesprovededd r el &
to her,butto herpsychological and social nee@ich alsohave a profound effect on the birth
physiology’* Here, as in chapter three, the use of clinical governance and guidelines that are
constructed on the basis of medical evidence have the potential to disrupt the normal
physiological processes of labour and birth, which may ultimately lead to intervention a

medicalization of childbirtH®

For some participants, this was also revealed in the sense that clinical governance strategies
reduced their ability to utilise their knowledge and experience of the diverse asgabtsuof

andof childbirth. One midwié wrote:d feel that it has become very medicalised and the belief

and trust in womends ability to bi ©OMNHS, i s f ac
0-5 yrs.).

Another observed:

&Choice, continuity and control for women are words ardgd in lip service. Some
midwives, very few, manage to give a brilliant service under the circumstances. They
work hard to support women, but interfering with the birth process has led to an increase

in the operative and instrumental delivery rate, amldAnnot be safer for mothers or
babies. The fear ensures that the mother is undermined, and many women are left
feeling that something is hugely missing confidemce s e, as t hey ifbegi n
the process is left alone more, more women will birthmadly, and will be happier,

more confident and healthier mothefind. > 20yrs.).

These remarks are representative of many others made in the survey and demonstrate the
concernthat clinical governance strategies are undermining the confidence thanhvemae
midwives have in thenormal processesf birth which creates problems for them both.

Throughout the interviews, respondents repeatedly reported reservations about the use of

74 Foureur M., Creating Birth space to enable undisturbed birth in Kahy K., Foureur M., HastieBthed.
Territory and Mdwifery GuardianshifElsevier; Edinburgh, 2008).

> Bassett K., lyer N., Kazanjian A., Defensive medicine during obstetric carprabegt of the technological
ageSocial Science and Medicl#(2000): 53537.
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clinical governance strategies including guidelines, their interpretatinngportantly their
place in careoffered topregnant women who were having a normal physiological birth.
Participants for example remarkedyuidelines can help with complexity yes, | think
sometimes in [the] normal [birth] B¢Amanda, NHS, 120 yrs.),and Lynn (NHS, 6L0yrs.)

commented that:

@ guideline would reduce yadunormahliabw,i f er vy
youbve got a guideline, this happens, t he
this, two hours later yodothisand youthiniibut t hi s i s nor mal | a
woman, why are we saying in four hours she must do this, and in two hours she must

do this?0 Because webdbre actually talking
in different ways, to reach the same goal ideddut you know, that lady might do

somet hing different to that | ady, but doe

as efficiently? So | do think that it reduces the normal parameters, therefore
medicalising wome.

For these midwives, clinicgluidelines have an effect on the pregnant woman and the midwife
such that it is difficult for the woman to
pregnancy and birth, which limits her opportunity to have a normal physiological birth free

from medial intervention.

Amanda (NHS, 120yrs.) offers this example of providing care for a woman havimymal

physiological labour:

d di dnodt do a V E [ vagi nal examinati on]
Engli shéThere were def iwmist ep rphgy issli angi] sl
do a VE that was deemed to be schedul ed

believe | could get informed consentéand
went out of the room and | was asked how was she progrdssingas asked wha
VE, I sai d #fl havendét done oneo. Il t hen h
said to the doctor, Afactually sheds with

medical problems...She might be in an acute site howevee 6 s under my ¢
| ead mi dwi fe <caring for her and thatos
tensionéand some midwives might thionk HAac
Because the doctor i s sayi ngesdingfossngthens af e
results of a vaginal examinatbé on] , how d
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Fahy et al . suggest t hat mi dwi ves are the
consequently need to empower the Wdnhemdés se
guotation Amanda iIis faced with a dil emma w
psychological needs and her sense of safety which appears to be somewhat different to another
clinician working alongside her in the acute hospital setting. As $iechetommendation to

perform an intimate, but arguably unnecessary, vaginal examination has the potential to create
additional problems for the woman whilst providing the information that the guidelines state is
necessary to deliver safe care. For Amamngsla anguar di an of the birth
confident and having an understanding of the physiological process of birth is important and
she says in this regard: #Alf youdre | ooking

their educationandbus equent | earning should give them

In the next passage Jean (NHSy0s.) provides another example of a woman who had a poor

obstetric history but who wanted to have a normal birth in a Midwifery Led Unit:

&o | had to look at the evidencetha wa s i n if we can hormalfse herdabour

we can achi eve salhbdetd tise my skills tofcknomiagenormal,

knowing the physiology, and being aware of things | could do that would improve the
situawei améw t hat s kerddystocid]’ zand thatshe awomaticallyd

has a higher chance of having another shoulder [dystocia] even if it is a +sizetl

baby because it could maybe be down to he
long as she delivered before 41 weeks, sheld actually still go into the MLU

[ Mi dwi fery Led Unit] éshe was happy to do
to have a nor mal delivery in the MieU. We
coul d choos e butehewantadyobaima M e @@ ext tas t he h
using that knowledge, not ignoring that knowledge but not being totally forced into one
corner because of it, not judging all her pregnancies by one experiénce

"®Fahy K., Parratt J., Foureur M., andi¢aC., Birth Territory in Bryar R., and Sinclair M.ed. The Theory of
Midwifery PracticdPalgrave Macmillan; Basingstoke, 2011) at 225.

" Fraser D.M., Cooper MMlyles Textbook for Midwives5th ed. (Churchill Livingston; London, 2009) at 629
states: the term shoulder dystocia is generally used to describe the failure of the shoulders to negotiate the
pelvis spontaneously after the birth of the head. The anterior shoulder becomes trapped behind or on the
symphysis pubis, whilst the posterior shouldmay be in the recess of the sacrum or above the sacral
promontory, thus impeding delivery. The incidence of shoulder dystocia is uncommon being between 0.37
1.1percent.
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Midwifery Led Units (MLU),"® have been developed throughoutth® as part of t he
birtho campaign and have been judged™to be
Nevertheless, the admission criteria for these units are often restrictive and any woman who

has had previous medical or obstetric probleray find it difficult to gainentry’as Jeands
example reveals. I n this instance admission
birth options and deny her tlopportunityof a normal physiological birth in the place of her
choosing. Hergit is important that Jean has confidence in her own skills and knowledge to
facilitate woman centred care and did not merely accede to the guidelines. As a consequence

the pregnant woman was able to have the experience she felt was appropriate for her.

Laura(Ind. >20yrs.) also explores the issue of normal labour and the lack of coherent guidelines
with which to support labouring women who aranting to have a normahpgsiological birth.
She provides this account as an illustration of the challenge thiengse® midwives and

women alike:

rhis might not even be a NICE guideline
ting a woman having a water bir
er throughouthe hwa slnadbto uc h e cNkoiwn g
dnét record it. Now the act of
any safer, ités about what you do about t
both for the institution and the practitioneretcyt it 6s not about go
know, good practice is that the midwife is there, she is attentive, she is looking after the

wo man, sheds taking on board the whole
intelligence to assess, so for example in adabo i t 6 s really i mpo
temperature is what the woman want s. Co me
water It needs to be around the womanods
mi dwi ves dondét get i nt oevary3aws| mdstréechrd nki n
this temperatured because you wil/l get so
I record the temperature and as |l ong as |

8 Department of Health (DH) n3#bove this report states that there were 152 midwify led units in England

in June 2013 an increase of 65 from April2008.R ¢ A T SNE [ SRE YiAKISQ & 20 a1t SR all £ 2
for women who opt for a hospital birth but who do not wish to have medical intervention such as epidural
analgesiand which are staffed by midwives

7 National Perinatal Epidemiological Unit (NPHUE Birthplace Cohort Study: Key Findifigsiversity of

Oxford; Oxford, 2011)

80 NICE n47 abovs.1.1.1 planning place of birtstates:that if she[the woman]has a preexisting medical

condition or has had a previous complicated birth that makes her at higher risk of developing complications

during her next birth, she should be advised to give birth in an obstetric unit.
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oko. l'tds not ok i f t h ebouoyouamghtweadoingdert o b e
damage by doing thét.

Although she is hesitant, Laura correctly identifies that it is a national guideline produced by
NICE (2007) that requires practitioners to monitor water temperature when facilitating a water

birth andthat may, in some circumstances, be contrary to the requirements of the labouring
woman®®l ndeed, Laurads emphasis is on the temp
indicated in the instructions in the guidelines which is a distraction from the nolairof
enabling the womandés physiological bifthing
20yrs.) outlines this conundrum with clinical guidelines in normal midwifery practice and

reasons:

hould our midwifery training that we have provide us witlh own guidelines?
Because we know wel |l enough physiological
refer to a guideline to tell us what to do néxt?

The NICE (2007) guidelines discuss the management of normal labour and recommend that
clinical intervention is unnecessary in such circumstaffodswever these guidelinddalso
prescribe management for observation, monitoring and assessment of labour whitimaee a

rigid and may be considered to medicalise timemal physiological processes of labour.
Consequently for Lucy and Laura the importance of knowing, understanding and having
confidence in these innate biological activities is essential, as it pporsand empower the

labouring woman to birth unimpeded.

81NICE n47 above atk4.5 statesfor women labouring in water, the temperature of the woman and the water
should be monitored hourly to ensure that the woman is comfortable and not becoming pyrexial. The
temperature of the water should not be above 37.5°C

82 NICE n47 above at Btlinical irtervention should not be offered or advised where labour is progressing
normally andthe woman and baby are well. This advice is continued in the current 2014 NICE guidance.
83NICE n 47 above.
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4.5 The Impact of Clinical Guidelines on Decision Making in Midwifery Practice

Effective decision making within midwifery practice is an essential element of care provision
and is a central tenef regulation for the professidfiHowever, as was seen in chapter three,

the Health Act 1999 and the implementation of clinical governance schemes breached the
boundary between health care management and clinical decision making, which created
challengedor practitioners, and which signified the curtailment of professional judgement and
the enforcement of changes to professional beha®ios. part of this regulatory refornit,

was envisaged thaflinical guidelineswould beemployed to facilitate the pvision of care

which is safe and of an acceptable stan8&rd.

In the survey participants were questioned about whether they felt that clinical guidelines
guaranteed safe care. When questioned 69 per c&8) (of respondents were either very
confident orconfident that clinical guidelines ensured safe care. Howekier data also
revealed that 25 per cent 84) were neutral about the link between safe care and clinical
guidelines. Once again the remarks from midwives who signalled that they were aigutital

care being safer now than in the past were examined in more detail in an attempt to understand
this neutrality. Whilst some participants did not hold strong views about the present safety of
care, several others were more apprehensive. One midwiteyas representative of these
respondents observediledicalisation (under the guise of safety) carries its own-risiisce

my neutralityp(NHS, 1120 yrs.). For these participants, their neutrality occurred as a result of
being uncertain about the impaxf these strategies rather than simply not having an opinion

about the influence of clinical guidelines.

84 NMC n61 above.

8 Pollock A.M.NHS plc: The privatisation @ur Health CaréVerso; London, 2004) at 12Blair A., National
Health Service Addres§®uly 1998 as cited iModernising Regulatioifhe New Health Professions Council: a
consultation documentDepartment of Health; London, 2000) at 6.

86 National Repting and Learning System (NRB&)ient Safety Resourcésational Health Service Litigation
Authority (NHSLA)earning from Maternity Claim{®NHSLA; London, #@anuary 2014).

137



Protecting the Public: TheCurrent Regulation of Midwifery

Equally when the replies from the midwives who indicated that they were neutral about the
concept of safe care and clinical guidelines were analylseck appeared to be concern about

the culture of care within the NHS and the medicalisation of childbirth. These factors have
impacted on the participants perceptions of the link between safe care and clinical guidelines.

One midwife expressed a viewathwas typical othoseoffered by many participants, when

she wrote:6The guideline is only as beneficial as those who use it, it depends on their
willingness to engage with the guideline, their understanding and how they empoweded feel
(NHS, 1320 yrs.) Thushe O6neutralityd that was initiall)
for at least some midwivesibout care provision and the effect that clinical govezean

strategies have on that care

Only one respondent, Paula (Ind:1® yrs.) was very unconfident about the influence of
clinical guidelines on safe care provision and whether or not care was safer now than in the
past. However as the number of independent midwives stildgwas smalit is not possible

to state whether or not this participant is representative of the wider community of independent

midwives.

Within the survey participants were also questioned about the impact that clinical guidelines
had on a mi dwi faaténemouaskdecisions. YHere, 40 pen ecktef respondents
(n 66), indicated that the clinical guidelines had a positive impact on, whilst 28 per &)t (n

felt that they had either no impact of a negative impact on decision making, and a further 22
per cen (n 30) were unsure about the influence of guidelines on midwifery decisions. This
concern about the effect of clinical guidelines on decision making, which had the potential to
produce defensive practice, was mirrored in the interviews. For example(laira20 yrs.)

comments:

orhey [ mi dwi ves] are frightened of doing
theydre going to get in trouble for, so |
taking responsibility for their practice, and they havepggpdown a notch and will just
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do whatever is deemed theybve got to do,
fashion and theyodll stop thinking. Becaus
for example the NHS Trust guideline might sayifdalo everything that the guideline

says then 10611 be safe. Yes | 0611 be safe.
that the Wwomands safe.

However, the Nursing and Midwifery Council (NMGitipulates that the midwife is
accountable for theigacts and omissiois tirftaporates decision makin.As such the
regulator does not support the defensive strategy that Laura suggests exists in practice. Laura

argues that it is the guidelines themselves that are the cause of the difficulties and state

®People are thinking that theydve got to
protect the public and keep them safe ant
individual in front of them and the clinical situationinfton of t hem. 6

Shecontinues:

Orour experience and the individual woman etc. or the research may tell you something

di fferent to what the guideline says. So
apart, do | follow the hospital guideline or | do something differerdabge actually
| 6ve just read the | atest research, or |

| remember what happened to her when this
to make those professional decisions at the time, in real timestolaet support t

The problem encountered in practice as a result of restrictive clinical guidelines was also

recognised by other participants:

d think [the guidelines] have taken away from the autonomy that midwives have
becausewecént g o od utt hied g(Qathy, BIHS; B ws). 6

For Cathy, prescriptive guidelines detract f
skills. In the data, clinical guidelines deskill the midwife by depriving her of the ability to

cultivate expertise in decision making, which as a result, ivalMle a negative influence on

87”NMC n61 above.
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future care provision. Midwives, often feel inhibited by guideli#feand feel that they have

little option but to follow the advice given in guidelines, as failure to do so might invoke
criticism or litigation or bott® which seems to support the suggestion made in chapter three
that NICE guidelines are likely to constitute a responsible body of medical opinion for the

purposes of litigation®®

For other midwives the perception of guidelines was that they interfered withakilgly to

provide effective care during pregnancy and labour. For example Lucy (NH&E)yid.)

commented:

ONe need our guidelines and we need our én
mark, even though they may not be right. And we see it inipeaatl the time, you

know, itos the woman wHwslel nwedlglui s ay fsh
anterior ip?because we need to give her that |
made us do, is actually | iwodar bal a liitle bita u s e
more time she would probably get to full"
Whereas i f we go now and say fAno shebs f 1

get a ventouse or forceps and all the intervention that it cr@ates

I n Lucybés comment s, having confi deé&reatieelyi n t he
compliandwith the rules and guidelines in an attempt to ensure the physiological processes of
labour are facilitated and the medicalization of birth avoided. Creative compliance may be
defined asthe practice of sidstepping rules and navigating regulations withbreaking their
formalterms®®l n Lucy6s scenari o, some midwives ar e

the progress of labour, as they are aware that to state honestly the actual circumstances of the

88 Symon A.Qbstetric Litigation from & (Quay Books; Salisbury, 2001).

89 Better Regulation Task Force (BRAW)iding Regulatory Cre¢BRTF; London, 2004).

% Taylor n 15 above.

91 Fraser and Cooper n 77 above at 464 states: cervical dilatation is the process of the opening of the os uteri

which will permit the passage of the foetal head. Dilatation is measured in centimetres and full dilatation is equal

to approximately 10cms.

2CNF AaSNJ YR /221N Y 11 +F028SY ¢KS GSNXY a4l yGSNAR2NI f A
whichremains prior to full dilatation of the cervix.

%Baldwin R., Cave M., Lodge Mnderstanding Regulation: Theory, Strategy and Pra&@ieed. (Oxford

University Press; Oxford, 2011) at 70.
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labour might involve the implementation of thecsdledcascade of interventiéfi? whereby

the labouring woman will be exposed to medical procedures designed to keep the labour to
within the prescribed time | imits. Several m
approach to guidelines andly (NHS, 0-5yrs.) is characteristic of these opinions when she

says:

Gf you dondét reach that certain point wit
medical managememind t hat 6s when. ®6hings can go wr
These time lines are part of Emerventionist approach to labgtwhich are currently utilised
in UK maternity units as a method of addressing financial and staffing i€sMesy of the
midwives in the study,indicated that when a labouring woman is experienciognmal
physiological birth, guidelines which are written for the average woman can be
counterproductive. Here, the participants suggested that guidelines are often circumvented by
ingenious covert behaviour in order to avoid unnecessary intervention and the prblalems
intervention causes for sont@bouring woman. As no pregnant woman is average, to attempt
to make pregnant women fit into such a pattern can be contrary to her imtEfédsshowever
is the situation that exists in many maternity units and which is theaéithat participants
give for evading the directions given in the guidelines in certain circumstances. These findings
may be contrasted with Parker and Lawtonds (

where midwives when questioned abfictio nalsituations were disapproving of actions which

%“Mold J.W, Stein H.F., The cascade effect in the clinical care of paflemtdew England Journal of Medicine

314 (1986) (8): 51814.

%Philpot R., Castle W., Cervicographs in the management of labour on primigravidael: the alert line for detecting
abnormal labour durnal of Obstetrics and Gynaecology of the British Commonw&&ith972):5928: the
cervicograph was developed in the 1970s as an attempt to provide guidance for untrained African women living
in remote areas who were at risk of obstructed lalbavhich was associated with a high risk of maternal
mortality.

%Walsh n 44 above.

Wilson J.H., Symon AClinicalRisk Management in Midwifery: The Right to a Perfect B4dBgdks for
Midwives; Oxford, 2002) at 159.
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did not comply with guideline® The findingsin my study appear to suggest that regardless
of how they respond to hypotheticals, in practice, midwives are very capable of creative

compliance, should the ed arise.

An interesting point which was made by several participants was the notion of midwives
researching and devising guidelines for situations in practice where no other clinical evidence

or written recommendations existed. In these circumstances dpgears to be a different
understanding of what is meant by a O6guidel |
plan for the midwife and women who are working together on a shared endeavour. June (Ind.

>20 yrs.) provides a clear example of how wundilial guidelines might support decision making

and womarcentred care. In the following detailed quotation June describes a situation where

she provides care to a woman who has a complicated obstetric history, and who wants a home

birth after having had previous caesarean section, against conventional advice:

&o | put together my own guideline for her labour because at the time | was working
independently. . .1l didnot wa(Waginal Brthaftere a ho
Caesarean Sectidnjanted to make my own, so | used recommendations from the

Royal College of Obstetrician and Gynaecologists (RCOBAC Green Top
guidelinesé | did a | ot of research on hc
guideline that was guidelinarag well, scththtéos theedaykvhea w t h
she went into labour, we were very clear about things that | would be doing during the
first stage of |l abour éhow | would be as
l'imits foréefirst a m]dbecausecwe rthbughé tha ghat waso f I
important [as] we were out die hospital. | looked at some of the guidance on time

limits and put that into my own guideline...and yes, we felt comfortable working
togetheréand 1 f she devranaféermdindiimtemndsheat t F
did, éwe had fetal di stress in the second
clear, we discussed that at any point fet
t hereds no guestion ebtousted me hharée évasnmb b e c
di scussionéwedd worked together on this ¢
happy with it...She ended up with a ruptu
investigation and the one thing that the Supervisors [of Mids{iwho looked at my

care in the investigation were very impressed with was that | had a guideline and that it
was very c¢clear and thad wedd worked to th

% parker D., Lawton R., Judging the o$clinical guidelines by fellow profession@icial Science and Medicine
51(2000): 66%577.
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Likewise, Louise (NHS, >20yrs.) recalls an incident where a woman had opted for a home
birth, despite contrndications (a previous caesarean section and twins in the current

pregnancy), causing numerous problems for staff who were giving care to her. Louise notes:

O0rou know there are times when you have to bypass the guidance, but ustaflys t h e
woman and her wishes that give you the au
werenodét any guidelines so we had to go al
some research beforehand, and we prepared as best we could, we got sorzarvery bi

advice at timeséabout putting a [ urethra

water into this womanods bl adder to keep
transferred her inéGod knows how wmt woul d
we did some research, we talked it through with the woman, she was very aware of the

pros and cons of twin delivery anyway, an

way it was quite reassuring that she felt we were quite capable of lookingeaftes h
well at home where she felt securé

In both scenarios the midwives are confronted by requests for home births in situations more
commonly reserved for the acute hospital seftfrand where the recommendation for birth is

via caesarean sectiéff. Within these examples the pregnant women have made informed
decisions about the place where they wish to give birth and as a result need midwives who are
able to provide care for them in these circumstances. In such cases the regulations stipulate that
the midwife has a duty of care to the pregnant wafftaand must ensure that she delivers care

that is within her scope of practi¢¥.Although both births were outside the scope of practice

for these midwives, they did however endeavour to ensure that thenattad care which was

safe and effective and in doing sRulesnaad t he

Standardgd®

% Royal College of Obstetricians and Gynaecologists (RG@€ntop Guideline No. 4Birth after previous
Caesarean birth (RCOG; London, 2007).

100NICE n47 atve.

101 Nursing and Midwifery Council (NMBMC Circular-8Viidwives and Home BirtfiNMC; London, 2006a).
102 Nursing and Midwifery Council (NM&)dwives Rules and Standar@éMC, London, 2012a).

103ibid.
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Il n the i1illustrations, as a result of the pr
midwives prepared for the births bywle | opi ng t heir own fdAgui del in
after extensive research, and which were fol

outcome of the birth resulted in a supervisory investigation following complications during the
labour. Howeveboth the woman and the regulatory authority were satisfied that the care that

was given was appropriate, as required by the NMC stantfdmis] the NICE guidancé?®

For the participants in these situations there was a need for effective communication and
collaboration with the pregnant women so that each understood the other in terms of the
provision of care. June deliberates on the trust that was developed as a result of the intricate

| abour plans that were made,  bstiidherskilllapaui se i
midwife. In each of these situations the midwife and womarkedtogether in partnership to
support each otherdos decision making in diff
three, womarcentred care is an importanpast ofgovernment policy. However, it is arguably
astrategythatis not always well supported by another aspegbwernment policy: the use of
standards and guidelines. This is in contrast to discussions above which highlighted the
restrictive naturefaclinical guidelines, particularly in terms of decision making. Both June and
Loui seds narratives demonstrate that for dec¢
guidelines need to provide guidance which supports the decision making proleesshat

undermining it, as it is only in these circumstance that quality care will be provided.

4.6. Conclusion

Clinical governance strategies have been responsible for a fundamental change in the provision

of care in the UK over the past three decadéthin this chapter we saw a range of reactions

104ihid.
105N|CE n47 above.
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to this change from midwives, which may be s
of clinical guidelines which suggests that
practitioners who comply witthem and as a sword with which to attack those who fail or

ref use t o Sorhelpartisipaintsewsd clinical governance and clinical guidelines

as broadly supportive of clinical practice and provide a protective shield as Dickens and Cook

descrile.

However, a number of the participants perceived clinical guidelines as a legal*$word,
suspended over their heads, and liable to fall on them if they do not follow the guidelines. This
is regardless of whether the directions are appropriate fandihedual woman, or whether

the instructions will ultimately produce a good outcome. This may be preventing them from
offering care that is safe and effective. This ignores the advice from the NMC that midwives
are@ersonally accountable for actions amdissions in your practice and must always be able

to justify your decision'® even in the event of unsound guidance in clinical guidefifes.

The legal sword that the midwives fear will be employedttackthem if they do not follow

the advice contained within clinical guidelines is therefore double edged, as failure to provide
effective care could also incur legal sanctions from the regulatory body. Confidence and ability

to exercise discretion and judgent in using guidelines is thus key.

For other participants, the negatiévord effect of the clinical guidelines was spoken of in
terms of litigation and criticism by the service user. This perception of guidelines being utilised
by women to instigate complaints and litigation when they are unhappy with the care provided,

was a comrman theme when reflecting on the impact of litigation on midwifery practice. In

%Djckens B.M, Cook R.J., Tiegal Effects of Foetal Monitoring guidelimetrnational Journal of Gynaecology
and Obstetric408(2010): 1773 at 171.

7bid.

108 NMC n6laboveat 1

109 Foy R.Grimshaw J., Eccles M., Guidelines and Pathways in Vince@lirzal Risk Managemer?™ ed.
(British Medical Journal Books; London, 2001):284
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some instances, participants were unwilling to take responsibility for care provision because of
the fear of poor outcomes. The data thus establishes that defensive pradteeecatimiting

effect on service provision for both the service user and the midwife. In these circumstances
women have difficulty accessing safe, effective care as a result of the midwife who is unwilling

or unable to offer care which is anything ottiean defensive. This is particularly challenging

for the woman who has or develops a health related problem and bebighesskoin terms

of risk management strategies. Service provision for women with complex medical conditions
should focus on identdation of risk and effective managemenhich should in turn ensure

safe quality caré!® However as defensive practice was a significant issue for many of the
participants, this issue needs to be addressed if care is to be as safe and effective as the

legslature intended.

The subject of defensive practice and claims of litigation was one of a number of concerns
identified by several of the participants. Jean (NHSyi®.) amongst others, spoke of this

when she told the story of providing care to a wommashallenging circumstances:

@&he would be the sort of woman that actually would then go through the litigation

process,; I could see it, because éshe ha
was Wwrong. l 6m al l for p e ® andl ®@kindp asvmualhg t he
control over things as possi bl e, but I tF
this and this is why we need to do this, o

she knowd a midwsfa was trying to work within guidekies as much as
possible and trying to do what was right, and she was just being battled with, you
knowlker e was not a bal ance of power éeve
unf ortunately. The midwivesd agenda was
youwoul d think the mumdés agenda was to kee,|]
say it was, but t hey waendLlknew witen the baby waswo d i
in [the] special care [baby unit], she was not happy about this, not happy about

t haandittves very difficult to say to that wor

t hey got her into [the caesarean] section
somebody who was fighting against every safeguard that we have to keep the mum and
baby safe.She was battling and breaking the ru

110 5chofield H., Safety obstetric critical car@est Practice & Research Clinical ObstetriGy&aecology22(5)
(2008):965982.
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articul ate woman who knew she knew best.
and they just wanted to get their way. She believed what she was doing was best really.

Jean higlights the many challenges faced by women and midwives in the modern maternity
services. These difficulties include the tension between clinical governance strategies and the
duty of beneficence on the one hand, and woeuosrired care and the duty to respthe
pregnant womanos aut onomy on t he ot her . Wt
governance strategies help to provide standardised care for the majority of women, there are
also some individual situations where clinical guidelines were se@npede rather than

support quality care provision. In these situations, as Jean demonstrates, the potential for

conflict between the pregnant woman and the clinicians is amplified.

The following chapter will move on to consider the midwives perceptioniseofegulatory
body the Nursing and Midwifery Council (NMC), exploring whether it is seen as effective in

achieving the statutory aim of protecting the public.
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5. The Nursing and Midwifery Council : Insights of Midwifery Registrants

5.1 Introduction

dn terms of the fees | think the NMC is
think you get value for money, no. .. I
and spend A70 on shopping | Kkbeiogspentorat t
food to feed my family for a week, that
pay my bills. With the NMC itds al most
dondt know what is being done wietiobl t hat
l oveéi f | pay my counci l tax | know that
transport, the police and education, I
pennyébut a rough idea. With my registrat
themoney goes (ynn, NHS, 610 yrs.)

The unpopular rise in the annual amount that registrants pay to remain on the NMC register,
have been implemented in order to increase the resources available to the regulatory body to
address the significant numhadrhistoric fitness to practice cases that have not been dealt with

by them. The regulator has justified these fee increases in the context of ensuring patient
safety! However, this islearlynot evident to Lynn who perceives the NMC to be remote and
bureaucratic. This was a theme which was repeated throughout the discussions with

participants, and which will be discussed in more detail below.

The Nursing and Midwifery Council (NMC) was created as a result of the Nursing and
Midwifery Order 20022 The fomation of the NMC was part of broader policy changes to the
regulation of health care professionals (as highlighted in chapter three), which it was envisaged

would address societal and governmental concerns related to quality care provision and unsafe

IAddison M., Nursing and Midwifery Council (NMOMC Council make the difficult decision to increase the
annual registration fee to £120NMC; London, 2014): The increase was agreed by Council members despite an
e-petition by registrants which had over 100,000 signatures and which was against therigesie. This increase

will mean that the annual registration fee has risen by approximately 55% in recent years.

2The Nursing and Midwifery Order 2001 no.253 part 2 Article 3(1) states: there shall be a body corporate known
as the Nursing and Midwifei@ouncilNMC).
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praditioners? Consistent with neoliberal ideology and in a quest for greater transparency, the
regulation of healthcare professions was to be carried out with the participation of lay members,
who might represent the interests of the wider soéidtyis, it was imagined, would ensure
competent and collaborative management of healthcare and the healthcare professions.
Influenced by these principleandwith a strong focus on ideas of accountability and personal
responsibility? the NMC was created with th@m of protecting the publit.The current
chapter focuses on whether, apinion of the participants irthis study, it is successfully

fulfilling that role.

The chapter will therefore explore the midwives general perceptions of the NMGiterR)
which it will reflect on whetherfrom the participant$ perspectivethe NMC is functioning
effectively (5.3). The chapter will then go on to consider the influence that the fear of removal
from the NMCO6s r egi sibefore dxamsningowhethdahie iNMIC e s ( 5.
ensuring safe practice and competent practitioners (5.5). Following this discussion the chapter

will analysehe shifting relationship of statutory supervision of midwives to the NMC (5.6).

5.2 General Perceptions of the NMC

The law is acomplex system of structures and processes, which are at times varied and
somewhat contradicto§The discussion in chapter two reflected on the purpose of regulation

and highlighted that it may generally be considered as the determined effort to dmange t

3 Blair A.National Health Service Addre2%' July 1998as cited in Modernising Regulatiofhe New Health
Professions Council: a consultation docum@®#partment of Health; London, 2000) at 6.

4 Professional Standards Authority for Headthd Social Care (PSR) and Proper? Governance in the Public
Interest(PSA; London, March 2013).

5Rose N.Powers of FreedofCambridge University Press; Cambridge, 1999); Calnan M., Rowe R., Trust relations
and changing professional governance: theaatchallenges in Kuhimann E., SaksRéthinking professional
governance: international directions in healthcéfée Policy Press; Bristol, 2008).

8PSA n4 above.

"n 2 above.

8 Ewick P., Silbey Shhe common place of law: stories from everyday(lifeiversity of Chicago press; London,
1998) at 17.
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actions of individuals in order to produce broadly identified outcdrheshapter three, Black

argued that for regulation to be effective it must be accepted by the community that is being
regulatedt® Within the survey, when given a variety of choiedmut the aim of legislation,

many midwi ves, (75 per cent (n 100)) felt th
of midwifery practice, whilst 66 per cent (n

the participants were broadlymportive of the need for legislation and healthcare regulation.

This support for regulation in the context of the relationship between the midwife, the legal
framework and the NMC was also revealed as being important to participants. In the survey
some regondents were positive about the connection between themselves and the law, for

example:

O0rhe presence of the NMC ensures respect for the law that governs midwifery
practiceérespect and wunder s.t@HSd>52Myes.) of pr o

dt improves patient care and ensures that we adhere to training requirements, guidelines
etc @NHS, 05 years)

dt encourages personal responsibility for practi@eHS, 610 yrs.)

These sentiments were also echoed by some of the participants irethiewd:
OWNe should be accountable for the care we
Acts of Parliament and these rules is tha
path that we foll owéproviding borfromar i es é
when providing care @&ynn, NHS, 610 yrs.)

In all of these narratives there is a recognition of the importance of the regulatory framework

and itsinfluenceon the practice of midwives. The law is perceived as a device through which

9 Black J.Critical Reflection on Regulatidwstralian Journal of Legal Philoso@¥/(2002):1-36 at 26.
10Black J., Regulatory Conversatidosrnal of Law and Socie2® (1) (March 2002b): 1636.
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practitiones are enabled to perform their roles whilst ensuring acceptable levels of control over
them and their activitie®. The presence of regulation and the regulatory body within
midwifery practice is thus seen as a helpful strudiuaéwill aid the midwife n the provision

of care.

The aim of the 2001 Nursing and Midwifery Order iséde guardhehealth and wellbeing of

the public!? This is to be achieved by various means including the provision of stafdards,

andthe investigation of alleged poor practied fitness to practice hearintfdor registrants

whose practice has been questioriedhoth the survey and interviews participants were asked
whether they felt confident that the NMC was effective in ensuring safe practice. Within the
survey 71 percegn (n 95) of respondents were confi det
in ensuring that midwifery practice was good. This was refleaigoh by some of the
participants in the interviews who articulated that the production and implementation of

standards for practice assisted with the provision of safe care:

0fThey set up the standardséthey are shapi |
are the key things that ensure who will be able to be entwredthe register as a
mi d wi(Nine, NI8S, 1120 yrs.)

6rhey have their standards so everybody knows wleakipp e ct ed of t hem as
(Karen, NHS, & yrs.)

6rhe NMC is effective because if there is unsafe practice then it would be the NMC
and theCode of Conduat hat woul d be br oumdard bywwhmicho pl a
you ar e (thmaNHS r6&0drs.p

11 Scott C., Accountability in the Regulatory Stitarnal of Law and Socie2y(1) (March 2000): 380.

12n 2 above: se chapterthree for further detail

B n 2 above5)(2)(a) the Order states that the regulator wiktablish the standards of proficiend considers
necessary for safe and effective practice

¥n 2 above Article 21(1b).
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Here the utilisation of professional standafisthe regulator are perceived as being similar to
clinical guidelines, which as was discussed in chapteree andour, are devised and
implemented in order to ensure uniformity and safety in the provision oftasesuch for
some participants the fation of the regulatory framework was perceived as being supportive

of the role of the midwife.

However other midwives were less confident about the effectiveness of the NMC to safeguard
the public. Wi thin the sur v ewrenmeattlawhiBtbpger c e
cent (n 7) wer2 percomndntdehmn ZAndwere very un.

NMC was able to ensure safe practice. This finding was mirrored in the interviews:

6rhe NMC needs to function better. It needs to sott dning fithess to practice
properlyéit makes me feel that 1 f theyor e
professionals that are perhaps unsafe to be in practice promptly and efficiently how are

A

they deal i ng wit AmendeeMHSt1RAyre.)y el se?0

d dondét think they are fully effective i
NMC and | tdhoenyd tarteh ifnukl | (MegannN$H8,1#0ryrg.) saf et y.

These remarks are characteristic of the frequently repeated concern reglardingil MC 6 s
ability to manage its core function of fitness to practice compet&htlhus despite some
positive responses from midwives, the da&verthelessevealed that the participants had
concerns about the NMC as a regulator. This unease, which will be discussed below, was

focused on first the NMC as a dysfunctional organisation (5.3); second the fear of being

B Timmermans S., Berg M., A world of standards but not a standard world: towards a sociology of standards and
standardisatiomAnnual Review of Sociolog$(2010):6989.

6 n 2 above part Sthe legislation specifies arrangements for the criteria and process in relation to allegations
of poor health or conduct; the investigation of registrants as a result of allegations; as well as how and in what
manner Conduct Hearings shdbe undertakenin determining such matters the regulatory body is obliged to
consult with its own statutory Conduct and Competence Committee and Health Committee as appropriate.
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removed from the NMC register (5.4); thircopedural problems related to fitness to practice

(5.5), and lastly its relationship with statutory supervision of midwives (5.6).
5.3 A (Dys) Functioning Organisation?

The Nursing and Midwifery Order 2001 stipulates that the NMC is accountable favrits o
actions and those of its member registrants to the Privy Council, the Department of Health and
the Professional Standards Authority (PSA) (formally the Council for Healthcare Regulatory
Excellence, CHRE)’ In chapter three, the new regulation which waioduced required that

the function of the NMC would be to safeguard and be answerable to the public who access
the services of 2iNéaverthdedss@ews by thegdHRE/RSA havescalled

into question the ability of the NMC to accomplishstatutory role?

Within the data many participants were al so

properly:

dor a professional body, it os al most
criticismséthe NMC havenodt ddéae@amdntha,ng wh
NHS, >20yrs.)

frhe NMC didnét have a. faumeindwBOsry. t hei r f ur

0rhere have been government concerns about the way that the NMC have been
managingeél think that OfNhee NHSrii20yrc)i s ms mi gh

17 Health Act 1999 s.60; n2 above: Article 50 & Article 52: these artietpsire the Nursing and Midwifery
Council to publish annual reports and to keep proper accounts which should be disclosed to the current
administration. There are annual hearings held by the Health Select Committee on behalf of Parliament which
examine thework of the regulator.

8 House of Commons Health Committs® Report of Session 20413k: 2013 accountability hearing with the
Nursing and Midwifery Coun¢Btationary Office; London!“December 2013).

19 Council for Healthcare Regulatory Excellence (CHBE)jal report to the Minister of State for Health Services
on the Nursing and Midwifery Couné@HRE; London, 2008); Council for Healthcare Regulatory Excellence
(CHREPerformance Review report: Chamgiregulation in changing times 2010/{The Stationary Office;
London, 28 June 2011)Council for Healthcare Regulatory Excellence (CBRiRgic Review of the Nursing

and Midwifery Council: Final Rep¢@HRE; LondonJuly 2012).
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The NMC regulates 680,858 nurses and midwives in the UK of which are approximately
40,000 midwive<? In a large organisation of this tygethe importance of ensuring effective
leadership, management and accountability is seebeas) key to good governante.
However for the participants a tension exists between the statutory aim of the regulation and
the ability of the regulator to manage the organisation so taat#tutoryobjective could be

facilitated effectively:

dred some things about the NMC and thought

failure to communicate, poor .m&A&maNHS ment e
> 20 yrs.)
®Partly it was management wasnot. @uty, need

NHS, 1320 yrs.)

0frhey are clearly an organisation that do
fact t hat t hey ar e regul ating nur ses an
organi sation doesnét facilngatbeetpablVecegl
t hat whatever ¢hangea®vecc s d@miny20ys) t e wo

In these accounts there is an acknowledgment of the importance of the legislative objective but
there is also pessimism that the NMC will beeatl oversee such significant work. Tanya

(NHS, 1220 yrs.) in her discussions develops this concept and suggests:

All they are is a repository for the | aws
and do anything the wapl détetyeraag eiés hae yl eag e
to have a pl ace, a company, a building f1
company, theydre people who put things toc
skilled practitioners 6

20 Nursing and Miwifery Council (NMQDur Register: An NMC Fact ShgdIC; London, February 2014a).

21 Nursing and Midwifery Council (NM&hnual Report and Accounts 202@13 and Strategic Plan 202916

(NMC; London, 2013cthis documents highlights that there were amerage 441 members of staff at the NMC

in 2013 and that it had an income of £73.355 million which included fee income of £52.080 million, a grant from
the Department of Health of £20 million, which was provided in order to address fitness to practies asgl
investment income of £1.275 million.

22 Cabinet OfficeCorporate governance in central government departments: Code of good practicgr2a11
Treasury; London, July 2011): this document outlines principles of good practice which are acknowledged as
enablers of good governance in business and which the NMC have recognised in their own reports and literature.
These principles include effective leadership, effectiveness, accountability and sustainability.
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For Tanya, the difficultiegxperienced by the NMC occur as a result of lack of knowledge

about clinical practice and the registrants?©o

This problem occurs as an outcome of the implementation of systems of New Public

Management (NM) throughout the health sector over the past thirty years that was outlined

in chapters two and three. This has led to the creation of managers and administrators who

might not have expert knowledge of practiéeut who nevertheless organise and corttrel

procedures for the regulation of midwives. Even though these developments are in accordance

with government policy for shared regulatithand increased participation by ndrealth care
professionals? they do nonetheless generate challenges in tefthe effective management

of the NMC?®

Some participants believed that this lack of efficiency creates further challenges for the

regulator. Kate (NHS, > 20yrs.) for example suggests:

Thus whilst the aim of 2001 Order was to ensure public protection, as a result of management
issues within the NMC, its ability to be an effective regulator who can satethepregnant

woman is perceived by the midwivestins study to be greatly reduced.

23 Courpasson D., Managerial Strategies of DotionaPower in Soft Bureaucraci€sganisation Studie21(1)

(2000): 141161 at 153; Grinyer A., Risk, the real world and naive sociology in Glslleelitine, Health and Risk:
Sociological Approaché¢Blackwell; Oxford, 1995): &1 at 34.

24PSA n4 above.

2Baldwin R., Cave M., Lodge M., Seffulation, metaNB 3 dzf A2y > FyR NBEIdzZ | G2 NEB
Understanding Regulation: Theory, Strategy and Praéfited. (Oxford University Press; Oxford, 2012):-137
164.

26 Council for Healthcare Regulatdexcellence (CHR&rategic Review of the Nursing and Midwifery Council:
Interim Report(CHRE; London, ®0April 2012) at 6: this review states that these imbalances had been
widespread throughout the NMC for many years.

27 ibid: in this report it is idetified that the NMC lacked clear consistent direction, had unbalanced working
relationships at a senior level which included sometimes dysfunctional relationships between the Chair and the
Council, the Chair and the Chief Executive and the Chief Exeeutilv¢he staff, and inadequate business
systems.
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5.4The Fear of Removal from the Register

The discussion in chapter two established that in accordance witegelation principles,
one of the functions of healthie regulators is to hold a register of its members. This function
is part of the provisions of the 2001 Ord&rAs was mentioned above, the NMC holds a large

register, which is thbiggestregister of healthcare professionals glob&lly.

In the data it s evident that several participants were concerned about the authority of the
NMC on them as individual registrants. Il n th
felt that the fear of removal from the NMC register created a positive effeerempovision,

ot her participants were |l ess convinced. 26 p
negative i mpact on practice, whilst 47 per
were uncertain of the impact. Equally whentiiewives were asked to give examples of how

this fear might impact on practice the responses were noteworthy:

didwives especially newly qualified midwives can feel that they are held to ransom,

there is a huge issue around autonomy and responsibikgd with having worked

hard for three years, and as a result ma\)
not challenge practice or guidance that may not be in line with best practice because
itds easier not to chatheiNMG (NelS, an2@yrsp ossi bl y

AVidwives will document absolutely everything to cover themselves which takes time
away from being with woman. The ol d sayin
happeno has damagedd(NHS, IdWiyrs)es aut onomy

Or'here is a risk of practice by stealth, a risk of dishonesty with either yourself or the
supervisoi{Ind. > 20yrs.)

at generates protective practiceéto the
essence of midwifery@HS, 05 yrs.).

28n 2 above: s.5(1)

2n 20 above.

30 National Health Service (NHS) Professior@32¢ Record Keeping Guidelin&linical Governance V3
(Department of Health; London, March 2010) at1: this document states that the approach to record keeping

GKFG O2daNIia 2F g R2LIG dSyRa G2 0SS GKFdG WAT AlG A& vy
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These comments were representative of the broad range of views expressed by respondents to

the survey, and which were echoednwglwivesin the interviews:

d would say that it [the regulatory framework] makes midwives cauti@sa, NHS,
11-20yrs.)

d think we see removal from the register as losing our job, and not having money and
not being able to pay the billgdlary, NHS, 610 yrs.)

ONe 6re protecting ourselves most of the t
i sndt mi dwi f e have changed@@athy, NHSt 6Byrsn g s

Defensive practiceétvweatdesn dwhapgr aicttdisc ealhlo
shoul démi dwi ves are toeing the |line beca
registration. .. andolLuywyNHSS120yssyr | i vel i hoo

In these narratives the common thread is one of concern regarding the power of the regulator
to remove registrants from its registégnd the impact on practice that this anxiety creates for

midwives, which is epitomised as desere practice.

Defensive practice may be defined as practiee the midwife employs in order to shield
themselves from the risk of blame and punishniglnt.chapter four it was highlighted that the
NMC does not support defensive pracfiédt is therefae interesting that many participants
appear to believe that the authority of the NMC is generating overly cautious and protective

practice which may not be in the interest of the pregnant woman.

31n 2 above.

32Black N., Medical litigation and the qualitfcareLancet335(1990):3587;Clements R., Litigation in Obstetrics

and GynaecologBritish Journal of Obstetrics and Gynaecol®g(1991):422126

33 Nursing and Midwifery Council (NMT)e Code: Standards of conduct, performance and ethics for nurses and
midwives(NMC;London, 200B): the Code state§ KI & G KS YARGA TS Aa | O02dzyil ot S -
which incorporates decision makinjursing and Midwifery Council (NM)e Codérofessional standards of

practice and behaviour for nurses anddwives(NMC; London, 2015b): In the latest version of the Code
accountability is not explicitly discussed in this manner.
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Comparable to the findings in chapter four, the defensaetipe that is produced as a corollary
of the fear of removal from the NMC register is multifaceted. It may include: limiting decision
making, avoidance of caring for women in challenging situations, and undermining midwifery

confidence in their own comfEnce:

d wouldndét want to do anything which woul
brother watching youéevery decision | ma |
could potentially go to the NMGdean, NHS, & yrs.)

&Everything you do youmccount abl e for éwebre very
professionéitdéds very much a case of fdwa
than #fAisnot it fantastic that youodore a
haveoéand t Ipatsonfire&c c & D o m sn (SamanthaMNHE,e>200

yrs.).

|
t
C (

Being aware of the NMC has caused me to
that |1 dondét want to make o(DucypnNHSPIM0, s o |

yrs.).

In each of these quotes the pos#ipbof referral and removal from the NMC register is an

influential component in terms of decision making in practice. Other narratives draw attention
to additional difficulties that the fear of removal evokes for participants. For some midwives it
is the responsibility of caring for women with complex needs which emerged as being

problematic in this context:

OWe al | know mi dwi ves who avoid stressful
go into the room when the emergency bell goes @fbuise,NHS, >20yrs.)

Whilst several midwives spoke in terms of being anxious about making errors in practice:

OVhen | was working on the wards | adapted
(Mary, NHS, 610 yrs.)

Mi dwi ves al ways talk about how stressed
want to make a mistakeéand that there wi
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have heard midwi ves say dygister insogdthing does r e mo
wr o n(gatedNeIS, >20 yrs.)

orhe first thing they say when itoés been |
wrong i s Al wi || |l ose my registration wo
dondét ébut | do t hyi ntkhitnhka twhtehna U{BhteeyidBy act itnh e
>20 yrs.)

Although the fear of being removed from the NMC register appeared in the discussions to be
limiting for many of the midwives, it is interesting that both Amy and Kate identify that the
perceived fear in relation to errorscamistakes made in practice is disproportionate to the
number of midwives who are removed from the regitdrhis might suggest a lack of
understanding of the regulatory process. Throughout, the view of the regulator was of a remote
authority who was comlling and punitive in its approach This image of the NMC created

a negative impact on practice for the participants whereby decision making and confidence
were limited, and whiclthushas the capacity to undermine the provision of care. As such, an
assimption that accountability produces quality service provi¥i@ppears problematic. For
many participants, awareness of their accountability to the NMC was viewed as an obstacle to

efficient midwifery practice.

In the following section the concept okthrovision of safe care atlieregulatory procedures
for managing concerns about registrants will be examined as these emerged in the data as being
significant for the participants. This section will consider whether in the view of participants

t h e Nfith€s8 ® practice proceduressurecompetent practice.

34Nursing and Midwifery Council (NMrsing and Midwifery Council: Annual Fitness to Practice Report 2012
2013 (NMC; London, Ocber 20134: this report states that 0.2% or 1,347 nurses and midwives who were
referred to the NMC received some form of sanction in the period covered by this report

35 Allsop J., Jones K., Protecting patients: international trends in medical goverinaikablmanrE., Saks M.,

ed. Rethinking professional governance: international directions in health(Pal&cy Press; Bristol, 2008):-15
27.

36 Weissman H., Accountability and Pseudacountability: A Nonlinear Approa@ocial Service Revigdune
1983)323-336.
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5.5 Are Fitness to Practice Procedures Facilitating Safe Practice?

The NMCo6s fitness to practice decision makin
discussion established that theesé been historic management issues associated with these
procedures which have meant that allegations of poor practice were not dealt with in a timely

manner’’ These issues were also of concern to participants:

df we talk about protecting the public ha&n it be right that it takes 5, 6, 7 years for
cases to come up before a fitnhasodosonet :
protect i n@amahtha, NpIS, b20yirsg . 6

60tl6s not acceptable that peopl emaypaina f or
different area and practice unsafelg ( Amy , NHS, >20yrs.)

dt makes you worried that either there are staff that need to be back in practice or that

ther e are st af AmandaaNHSa1®P®yrsii n | i mbo. 0

Here, addressing alleged pgmactice in a timely manner is seen as being important for the
registrant and the service user, particularly in terms of service provision. As the primary
function of the NMC is to maintain a register of competent individuals the issue of the timing

of investigations and fitness to practice hearings is somewhat problematic in terms of which
registrants may practice, when and under what circumstances. Indeed, as noted in chapter three,
the tardiness of some of these hearings, has been the considerechtaallgdte breach of

human rights norm® In the AccountabilityReport(2013)2° (which was current at the time

3”House of Commons Health Committéenual Accountability hearing with the Nursing and Midwifery Council:
Seventh Report of Session 2d(The Stationary Office; London, July 2011).

38|n chapter three it was established that, in accordance Witlicle 6(1) of the European Convention on Human
Rightswhich is now incorporated irSchedule lof the Human Rights Act 1998, provides th&hAthe
determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and tmaparbunal established by latw Q
%¥House of Commons n18 above: this report states that the length of time taken by the NMC to conclude fitness
to practice cases has been a persistent concern for the Health Committee. From 2015 the NMC intends to reduce
the target for resolution of fitness to practice cases to 15 months. The report notes that if the target time is to
be reduced to 12 months that changes to NMC legislation is required which will necessitate close liaison with
the Department of Health.
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the data was collected) which was presented to Parliament indicated that the NMC had made

some progress in reducing the number of old fitnepsactice cases, however it still remained

a significant issue.

Participants were equally concerned by decision making procedures at fithess to practice

hearings. Some midwives suggested that the decision maikingss was rigorous

Orhe evidence mustbgui t e strong for them to come
tooétheyodbve got their gui ded i(nleeanyrn). NHS | ©

d dondét think the decision is made |ight

away unless they fethat they were dangerous in practi@@aren, NHS 65 yrs.).

However others were less convinced about fithess to practice decision making processes.

Samantha (NHS, >20yrs.) for example was troubled about the issue of timeliness and decision

making inher comments:

WWhen it takes 2 to 5 ye
process is compromisedeét
you go to the people cha
fact that theydve had it maybe three ti

ars to get from
he case reviewers
ngeéandtitbeéadt hdey

the same administrator who knows the cas¢

meéand they make some odd déci sions as

These observati@relate to personal experience that Samantha has had with the organisational

management of the NMC where there has been a high staff turnover in recent years which has

had a substantial effect on competence procedfires.

Several more participants were agpensive about the lack of practice experience of panellists
at fitness to practice hearings and how this influenced decision making. Some commented on

decisions being made without referencéhmcontextof practice

40 House of Commons n18 above.
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d have big conceleendo oactheating and readrthé tramscript of

anotheréthey either stick to the NICE gui
this and thiso or they dondédt have a clue
kangaroo courtéwhe chedhawgsde yt tbon hgoudr e a
people on the dayél édm not sure how fair t
of <car e, |l think midwives can get haul ed
actually that theitephitowophywtaed®0fcoq:

(June, Ind. >20yrs.)

d 6ve seen fitness to practice panels whi
looked at what was written in the rules and stated that the midwife had broken those
rules without &king anything else into consideration. It was so far removed from the
wardeéfrom wh a.t@MawaMNHS,EDOIiys.)y o0 n

The regulation of the health care professional has as its focus patient*safatyas such
fitness to practice hearings play igrsficant role in ensuring the protection of the public.
Nevertheless, for thesmidwives there emerges a perception of limited understanding on the
part of fitness to practice panellist members of the provisionaoé within the clinical
environment. This reflects a view that codes and guidelines are used to enforce conformity and
regulate the behaviour of professiorf&lsithout acknowledging that the environment within

which care is offered might also influence tlei@ns of the professional.

Some participants went further, suggesting that government strategy for the NHS and the
maternity services was in part responsible for this type of decision making within fitness to

practice hearings. Two participants made gmeeference to endemic underfunding:

d witnessed a hearingéand | remember thir
day intending to harm that babyoéthere a
busy shiftéwhen you uaidoandaull thenrapastiyouoant o f
al most sympathise with the situation, the
di fficult jobél think theybére carrying ¢t
money into the NHSéwe kmewwhowdsumdemsngf f
one midwifeéthere isndt enough staff, t h

41 Spenceilane T., Safeguarding the public by regulating health care social care professionals: lessons-from Mid
Staffordshire and the Law Commission Reviewrnal of Adult Protectiob6(1) (2014): 559.

42Yeung K., DixeWoods M., Desigfbased regulation and patient safety: A regulatory studies perspective

Social Science and Medicin(2010):50509.
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think in the bigger picture, that funding has got a lot to do withditicy, NHS, 11

20yrs.)

d think ités the gofnieynoendt ppssi mognekei
but they still want everybody to have the
they think ALetds pass the bua#ongtheirt he N
j obs ef f(allg tINHSY, @9yss.) 0 0

Here, the impact of neoliberal policigbat focuson reduction of welfare budgets and the
curtailment of public sector spendifitgogether with the quest for quality cdfeare seen to

have a direct influence in fitness to practice hearings. The NMC isitagite examining the

regi strantdés actions in practice, whi ch may
control of either the regulator or the regulated, without recognising the effect of the external

i ssues on t he pr ac tnimakingintheseicenditorsmaywhusba fftawedD e ¢ i
and not supportive of either the public or the registrafiieit thatthis may only be
representative of midwives in my study and not of the broader population of midwives working

in the U.K. Further, as weee next, significant concerns were also expressed regarding the

gualifications of fitness to practice panel members.

In chapter threg¢he discussion highlighted th@tlew) Labour policy emphasised increased
public participation as an essential aspegrofessional regulatioff.One consequence of this
policy was the inclusion of lay public members on NMC fitness to practice panels and their

encouragement to take an active part in the decision making process as a means of increasing

43 White M., Neoliberalism and the rise of the citizen as consumer in Broad D., Antony WGitixkns or
Consumers? SociallRy in a Market SocietfFernwood Publications; Halifax NS, 2000}686

4 Health Ach17above 18 (1) Duty ofQuality states:it is the duty of each Health Authority, Primary Care Trust
and NHSrust to put and keep in place arrangements for {hrpose ofmonitoring and improving the quality
of health care which it provides fadividuals.

4SArestis P., Sawyer M., Neoliberalism and the Third Way in-Siiaml A., Johnston D., edieoliberalism: A
Critical ReadefPluto Press; London, 2005); Depant of Health (DoH¥Phifting the Balance of Power within
the NHS; Securing DeliverfHMSQ London, 200k); Department of Health (DoHhvolving Patients and the
Public in HealthcaréHMSQ London, 2004).
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professional accountaiby to the public?® The inclusion of the public in matters of healthcare
professional regulation is also thought to enhance the relationship between the practitioner and
the serviceusé by encouraging society to fluemethe ts pu

provision of caré®

The employment of neprofessionals as fithess to practice panellists was explored in the

interviews. Several participants were unaware that these panels included lay members:

d didndét know t hat utllveulhavettolghtthat thatwduld p u b |
help them to be fairer, mor e rreeawsttoamabl e,
di fferent (Rute, NHH&lwsi) ve . 0

d didndédt knowébut | wouldnét be sumprise

most panels now because t.lideapNHEBWw)ut r al ,

d wasnét aware that they had | ay members

NMC is there to protect the public it would only be fair to have the public repieese. 6

(Nina, NHS, 1120 yrs.)
In these extracts the inclusion of the public is associated with impartiality and equanimity in
decision making. In these circumstances, lay members are perceived to be a mechanism to
enhance accountability in order to ensthie evolution and development of care between

themselves and the healthcare professithidbwever other participants were more doubtful

about the efficacy of lay members on fitness to practice panels:

drou need people that are completely objective,Hmw can you be objective when
youdbre hearing a case where harm has bee
i mmedi ately want to bl ame the practitione
it wasnot qliudy, NHS BtROiyrs.n t

46n 2 above.

47 Department of Health (DH)rustAssurance and Safety: The regulation of health professionals in the 21

century Department of Health; London, 2007d).

48 Hirschman A.EXxit, Voice and Loyalty: Responses to Decline in Firms, Organisations andHziatasd

University Press; London, 1@ t | dzf { ®X {GNBYy3IGKSyAy3a tdzoftA0 ! 002 dz
Economic and Political Weeldyigust 31 1991:784.

4“Weissman n36 above.
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dft hey have no medical knowl edge, no mi dwi
a wide range of the public they woul dnét
be done, and the order we follow things
understand wn s omet hi ng was doneéand thi® woul

(Lynn, NHS, 610 yrs.)

d6m concerned that in midwifery cases 'y
experience of childbirthéso how can some
sideofhings on a childbirth iissue? How can
compl ex decision makingél would suggest i
to have | ay peopleéthey should be well q
represent lay membessr ound chi |l dbirth i s(®awre,dnét hat v
>20yrs.)

Here, the lack of understanding and, on occasion, limited personal experience was perceived

to be difficult particularly in relation to decision making. As was indicated in chapter, thee

NMC provides training and guidance on fitness to practice iSSudewever, given the

complex nature of errors in practice, it is unclear whether this training programme is sufficient.

It is thus unsurprising that soroéthe midwivesexpressed comen regarding the potential for

problems to occur in the decision making processes within these paatefsght undermine

patient safety and accountabilfty.

5.6 Statutory Supervision of Midwives: A Shifting Relationship with the NMC

For the midwives irthis study the relationship of statutory supervision to the NMC emerged

as being important. At the time the data was collected the issue of whether the provisions within

the 2001 Ordet? which permit the Local Supervising Authority (LS#)be able to suspend a

midwife from practice should be retained, or whether this function should be returned to the

50 Nursing and Midwifery Council (NMBUrsing and Midwifery Council: Annual Fitness to Practice Report 2011
2012(NMC; London, September 2012b).

51Yeung and DixelVoods n42 above.

52n 2 aboveArticle43(1): these provisions were discussed in chapter three.
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regulator were being considered, as a consequence bfatezombe Bay Inquirg2010)>3
Statutory supervision of midwives will be examineddgtail in chapter sixwhere it will be
demonstrated that whilst participants have reservations about local supervision procedures they
are nevertheless concerned about the proposed changes to the statutory frafri@avoekof

the midwives thought that adcal relationship within a working framework was the most

effective way of managing practice concerns:

df there is an issue the LSAMO [Local Supervisory Authority Midwifery Officer] will

come to the Trusand talk to the midwife, the supervisor of midvavéSoMs)
investigating her, itdéds a more coll abor at
now is goodél dondét think suspension is
the time it gets to the NMC webv@hdaveen t h
the final say (Blary, NHS, 610 yrs.Supervisor of MidwivesSoM)).

O6rhe LSA should make the decision to suspend somebody because | think they work
closely with wusél |ddndtnsthhipn kwi It di@athyhgo tN MC
NHS, 05 yrs.)

These observations support a collegiate style of regulation which is thought to present greater

uniformity in terms of specialised decision making which should facilitate accountability.

In manyother narratives participantsdiscussed the changes in terms of #agentconcerns
about theperformance of the NM@hich was believed to potentially increase problems with

fitness to practice decision making:

d havendt got a | ot of fait hdsi ncltehaer INMQ ec
with its remit at the moment éso maybe |
processél dm not filled with great conf i
practising until somet hingdbs been onnvest.i

practising @manda, NHS, 120 yrs.)

S3Fielding P., Richens Y., CalderFial Report: Review of Maternity Services in University Hospitals of
Morecombe Bay NHS Tru@tiniversity Hospitals of Morecombe Bay; Morecombe Bay Inquiry, 28i€)nquiry

was held after a series of five unconnected serious untoward incidents ag¢$sifBeneral Hospital in 2008.
S4Parliamentary and Health Service Ombudsman (PH®@Jwifery supervision and regulation:
recommendations for chang@he Stationary Office; London, December 2013); Nursing and Midwifery Council
(NMC)Independent review of midfery regulation: terms of referend®&lMC; London, 2014b).

55 BaldwinCaveand Lodgen25 above at 342.

166



Protecting the Public: TheCurrent Regulation of Midwifery

d donot know that the NMC is in a posit
mi dwi ves from practiceeéel t hi nkmakebthe | oc al
deci sion is quicker el t hicisinsabéutsudpensioNhMC we

that midwife could carry on and make ano

power because they would take too lorfifate, NHS, >20 yrs. SoM)

For these midwives, regional regulatory mechanisms were the key to supportingtabdity

and safety in practice.

Several participants thought that if the regulator took control of this aspect of the regulatory
process that this would increase the potential for procedural difficulties, particularly in terms

of fitness to practicevhich would furtheeffectmidwifery accountability:

df the NMC were in control | think there will be more midwives who are

suspendedébecause itdéds different | ooking

wi || be a massi ve Dbeapcaktising togagyear ahathed be tolda n t

AOh by the way youbve now been suspended

a g o(lglly, NHS, 0-5 yrs.)

&drom what | 6ve seen at the NMCeéwedl | al
level because midwefr y i s compl etely different to
| ocal supervision wards off that whol e
seen the NMC in actioné fitness to. ract.

(Paula, Ind. 120 yrs.)

In these dialogues, Lilly and Paula identify that the direct involvement of the regulator rather
than resolving problems, may create challenges for midwives and the midwifery profession

which do not increase safety in practice

Some participants idéfied that the perceived remoteness of the regulator who lacked
understanding of midwifery matters was also problematic in terms of the proposed changes.

Indeed Mary (NHS, 610 yrs. SoM) maintained:

d dondt think there arseo ahnoyw neiadnwisvoerse bloedfyt

a midwife make decisions based upon midwifery practice when it is so different to
nursing 6

167



Protecting the Public: TheCurrent Regulation of Midwifery

In order to enhance and support practitioner accountability several interviewees suggested that

suspending a midwife from practisbould be a collective decision:

at needs to be a joint decisionéitds a
powerful éto withdraw a midwife from prac
management, supervision and the NM@&ucy, NHS, 1120 yrs.)

Whereasother participants argued that the solution lay with ensuring that local regulatory

mechanisms were effective:

0frhe NMC doesnot know these midwivesét hey
di fferent part of the c ourdelrthat ifdahe drusgd on ot
management and supervisors of mi dwi ves d
positive than being sent to the NMC...it should be a far better mechanism, keeping it

local as much as possibi@legan, NHS, 120 yrs.)

dtosentirkal icsing the government isnbét it?
community the more damage it does gener a
where the working environment i's as poss
should be like a goveing shield that makes sure that local supervision wddean,
NHS, 05 yrs.)

In these dialogues the function of the NMC is perceived to be one of reinforcing local
regulatory processes. Hefiness to practice issues need to be managed in a peawhner,
such that practitioner competence and accountability is assured through local procedures which

are fit for purpose.

The data reveals that although the participants have concerns about statutory supervision and
its ability to ensure that accouafbility and safety in practice are guaranteed, they were

nevertheless uneasy that the NMC waokdableto effectively fulfil this function, should the
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proposed changes be implememgAdditionally, there was unease that the current regulatory
frameworkwas not fit for purpose. The regulator was percetwedome participant® be too
remote, whilstfor others,fitness to practice panels did not have the relevant expertise to

under st and t h ewormkingletwironraent@ndcthensure a fairéaring.

5.7 Conclusion

The regulation of the health care professions has experienced fundamental changes over the
past thirty years. Thisasoccurred in part as a consequence of high profile malpractice®ases,
with the resultant loss of trust in the pEe$ions. Thistogether with successive governments
focus on nediberal policy objectives has created the situation whereby the traditional model

of self regulation has been replaced by more state and public involvement in matters of health
care regulatin>® In this chapter the role of the regulator has been analysed, utilising the data

to explore the participantsd perceptions of

Although there was general support for the purpose of regulation in terms of the protection of
the public, many partipants were critical of the functioning of the NMC and its ability to
ensure patient safety. These concerns focused on whether or not the regulator was truly
effective given the number of problems it hadich included the administration within the
organsation, the lack of understanding of its core function and the management of fitness to

practice cases. When discussing knowledge of fithess to practice proceedingefrttay

56Baird R., Murray R., Seale R., Foot C., Petyn@sFund Review of Midwifery Regulatif¢ings Fund; London,

2015) the findings of the review (wbih were published after the data in this study was collected) has
recommended that the ability to suspend a midwife from practice should be the function of the NMC and not

the LSA. This will be examined in more detail in chapter seven.

5T R v Allitt[2007] EWHC 2845 (QBYoster JMother tells ofo | 6 éeft the ward 4 murder triglGuardian

Newspaper: London, 23Vlarch 1993) Department of Health (BH) Safeguarding Patientsi KS D2 GSNY Y Sy (i ¢
NBalLlyasS G2 (G§KS { KALII yecomgidndaioNsofte AFlingFNe&le aNdKelgHéaElaml y R (|
Inquiries(DoH; London, 2007aDepartment of Health (BH) Learning from tragedy, keeping patients safe:
h@SNIBASG 2F (KS D2@OSNYyYSydaQa FOGA2y LINPINI YyBy Ay NBa
(DoH London, 2001).

%8 PSA n4 above; Peck J., Tickell A., Neoliberalizing Spapede34(2) (18' December 2002):38804.
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participants believethe NMCto be a remote regulator of whom they seemed fearful. Whilst
most participants were acutely aware of their own accountability and responsibility to the
regulator, this cognizance appeared to create additional chalkkagiesther impacted on the

care proviled to pregnant women. This was characterised by Karen (N3Syr€.) who

recounted this experience in practice:

d dondt think these panels ensure good p

way of doing it wi t hin tshcear ®rdu shteécla utskei ni
unknownéitds something you hear about, S
occasionallyéthere were a couple of mi d\
hearingséit was I|i ke a nice day odbk for t
Afguess what this one did, guess wilias t ha
scaryéwhat i f you fiodd yourself in that s

In this account whilst there is some transparency in the fitness to practice hearing in that they
are open to theublic, reports of events at these hearings reinforces fear and apprehension.
Here, midwives fearful of losing their hard won registration and the threat to job security that
this would entail, resort to providing care which is guarded and restrainethtmgcessarily

in the best interest of the pregnant woman. As such it transpires that far from promoting safe
care these systems of accountability, possibly weaken and undermine the provision of quality

care.

The theme of accountability was developedtHer in the context of referrals to and
management of alleged poor practice by the NMC. Several participants connected these issues
to broader unease about lack of government funding of the NHS, which it was thought had the
potential to produce unsafe ptige. Laura (Ind. >20yrs.) makes this comment which

summarises the concern that many midwives have:

drhe fitness to practice panels can lead to miscarriages of justice | would say, any
systems failure within the maternity services should be a clearaldfethe CQC [Care

Quality Commi ssi on] to i nvestigate. | t 0s
CHRE[now the PSA] because we [the Independent Midwives Association] feed back
to their annual reviewéand it d&haMMCd on m
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core function was, and | dondt believe
about getting rid of the Beverley Al Il
and Jane who are struggling to do their best and are caring midwivesiayhbave

made an incorrect clinical decision on occasion, we all do, we always will, we do our

best not t oo, but we wil | . |l tds not about

to the point of suicide to nthelmeanduhlessn p a
they do then theydre not going to have
then women will really be unsafe, and will all have caesarean sections, and end up
having complications with the next pregnancy and more mothersiedl d

Within this narrative the importance of effective management and funding of the NHS is seen
as a pivotal factor to the provision of care. Here, Laura, as did other participants, suggests that
financial constraints within the NHS, result in practiBon attempting to provide care in
difficult fiscal circumstancethatmay lead to NMC referrals when outcomes are poor. In these
circumstances the regulator was perceived to be penalising individual practitioners for failures
within the wider system. Thisn conjunction with ineffectual management structures within

the NMC>® meant that registrants felt further alienated from the regulator and were all the more

unsure about its core function and role.

A further concern raised by participartisout the management of alleged poor practice and
fithess to practice hearings was the recent proposals to change the structure of statutory
supervisiorf® These recommendations were viewed as problematic by participants, who saw a
local approach to the magement of adverse events and incidents involving alleged poor
practice through the Local Supervising Authority as more beneficial in terms of resolving
fitness to practice cases than a remote regulator. This was considered to be particularly
important gven the current problems that the NMC had in addressing fitness to practice cases.
Midwives in this studyvere of the opinion that current proposdispuld further aggravate an

already difficult situation with regards to fitness to practice, which nfagtathe care offered

59 CHRE n19 above.
50 Bairdet al. n56 above: the proposals will be discussed further in chapter seven.
51 ibid.
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to pregnant women. Their views on statutory supervision will be more fully considered in the

next chapter.
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6. Current Perceptions of the Statutory Supervision of Midwifery

6.1 Introduction

Statutory supervision of midwives has freqthg generated polarised opinions within the
midwifery profession, whereby some midwives are enthusiastic proponents, whilst others have
viewed it as goursuit to control midwive$ Within the interviews, some participants were

positive towards statutolgupervision:
6l tds about promoting -Bysd)i mal practice. 0

O0Supervisors are there to support -2and hel
yrs.).

However, others were less confident about the purpose of supervision suggesting:

(@)
(0)]
—

60l vésy destructiveél dondét think it un

6ltéds a bit of a pol20wsi)ng activity.éd (Luc

Here the nature and purpose of statutory supervision and the relationship that exists with those
it is attempting to regulatare highlighteth these account§heseconcernemerged as being

important for some mwivesin this study anavill be discussedh this chapter

The statutory supervision of midwives has been an integral and unique part of midwifery
regulation sincehte first Midwives Act was enacted in 1992 chapters two and three,
supervision was seen to be an influential part of the way in which the midwifery profession is
governed in the United Kingdanit has beerseen by successive governments as a key

comporent of the regulatory framework designed to ensure the protection of the public in terms

11 SyakKtg ! ®x [/ fIFIN]JS 5 [2y3 ! dCdS aARsABSa FyR 4&dz.
supervision of midwifery within the United Kingdom: A systematic reWkdwifery29 (2013):755. See further

chapter two.

2 Midwives Act 1902 c17 (Engthand Wales).
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of safe and effective care provision whilst supporting the woman centred ageatddy

however, questions have been raised about the effectiveness of statutowssupand

whether it is fit for purpose within current maternity service proviéidhese concerns and

the proposals to address these problems were explored at the end of chapterthige.
discussion, iemerged that participants were uneasy abaiptbspect of Local Supervising

Aut horities (LSAOGs) and supervisors of mi d\
procedures following allegations of poor practice, with the Nursing and Midwifery Council

(NMC) taking back overall control of its coregidatory function of fitness to practice, given

the poor performance of the regulator in the recent past.

In chapter six, statutory supervision will be examined in more detail with the aim of
determining whether, f r o nmexperlerce, pupervisioncenaplesn t s 0
the midwifery profession to provide safe effective care to pregnant women. It will be seen that
there was broad support for statutory supervision of midwives from the participants both in the
survey and in the semstructurel i nt er vi ews. However, when t
considered in more depth, it emerged that the interviewees were apprehensive about aspects of
statutory supervision and its impact on midwifery practice. These concerns centred on the
following themes: e provision of safe care in practice (6.2); practitioner accountability (6.3);
woman centred care and the public choice agenda (6.4). These three themes will be analysed

in detail in this chapter.

3 Cumberledge JReport of the Expert Maternity Group: Changing Childifl#SO; London, 1993Kirkham
M., The Maternity Services Context in Authors EHe Midwife Mother Relationship2nd ed. (Palgrave
Macmillan; Basingstoke, 2010)18; see further chapter three.

4Parliamentary and Health Service OmbudsrtRiHSOMidwifery supervision and regulatiorecommendations
for change(The Stationary Office; London, December 2013).

5 In this chaptera distinction will be made between those pipants who are supervisors of midwivesNg
and those who are not, thereforeo® will be included after the individual participant information to indicate
those who have this additional midwifery qualification.
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6.2 Supporting Safe Care in Practice?

In the survey, \Wwen participants were asked about their understanding of the purpose of
statutory supervision of midwifery 91 per cent of respondeni2®) agreed that the rationale

for statutory supervision was to protect the public and ensure high standards of rgidwife
practice. This response may be the outcome of the drive towards providing more information
to midwives about the aim of supervision which had been identified as necessary in earlier

researcl,andthathas resulted in the publication of literature amfdimation on the topic.

Around six per cent (8) of respondents in the surveyere of the opiniorthat statutory
supervision was a mechanism for the policing of midwifery, echoing a view found in previous
researck.In an interview the nature stipervision for some midwives was articulated by Mary

(NHS 610 yrs. supervisor of midwives (SoM)) who remarked:

AMaybe midwives feel that theydre being b
only talk about having been at a meeting and overheabongt a midwife who had

been on supervised practice and then another issue cropped up, something completely
different about her attitude. The midwife made a complaint saying that she felt that the
supervisors were bul |l yi ngthehssue indepeddentdfat t t
what had happened previously. And maybe
supervisionémi dwives will say fAwhat have
going on, who are they talking about this time, go on give ugdksip, you must hear

some juicy stuffoéthere is an aspect that
group. 6

Apprehension about the purpose of statutory supervision of midwives and its ability to ensure
safe practice was clustered around seveyad concerns: the (nomxpert supervisor (6.2.1);
the impact of the supervisory relationship on the provision of care (6.2.2) and whether the

annual supervisory review ensures safe and competent practitioners (6.2.3). Each of these

6 Stapleton H., Kirkham M., SupervisionMifiwives: England 19987 in Kirkham M eddevelopments in the
Supervision of MidwivgBooks for Midwives; Edinburgh, 2002):82.

7 Local Supervising Authority Officers (LSA) National (UK) Rdaaiern Supervision in Action: a practical guide
for midwives(Nursing and Midwifery Council (NMC); London, January 2008).

8 Stapleton and Kirkham n6 above.
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factors was felt to havan impact on whether statutory supervision ensures the provision of

safe effective care provision and each is considered in turn below.

6.2.1The (Non)-Expert Supervisor

The Nursing and Midwifery Order 2001 sets out the requirements for the statuteryision

of midwives, this includeghe requirement that every midwife should be allocated a supervisor

of midwives, how these supervisors of midwives are to be appointed and what their role and
responsibilities will bé.Herg supervision may be perceide as t he abi l ity to
work with discernment such that the supervisee may be able to utilise the knowledge and
expertise supplied by the supervi$dOther aspects of the supervisory rotmsists ofthe

facilitation of safe practic¥ or the provision of professional suppéftAs such, the NMC also

require that the midwife has twenty four hour access to a supervisor of midwives, who she can

contact for advice and guidance should the need Hrise.

When this system of support is functionirftgetively as a result dhe supervisor of midwives
who has comprehensive understanding and proficiency in particular birth scenarios
participants reported that supervision gave them confidence in these potentially challenging

situations. One midwife, aa (NHS, 05 yrs.) described this incident:

9Nursing and Midwifery Order no.258rticle 43(1) states: each LSA shéil) exercise general supervision in
accordance with the rules made under article @&r allmidwives practising in its areand (c) have power in
accordance with the rules made under article 42 to suspend a midwife frautice;(2) The Council may

prescribe the qualifications of persons who may be appointed by thed_&kercise supetision over midwives

in its area, and no one shall be so appointed who is nafusdified. (3) The Council shall by rules from time to

time establish standards for the exercise by LSAthaif functions and may give guidance to LSAs on these
matters.

Vy2ft2gle& 9dr ¢KS 9aaSsy Chicd SupevikdSNiBleasiappyt@dye. Londim) K 2 N &
1995): 19.

11 North West Local Supervising AuthorBypervisors of Midwives Resource P@dhiversity of Manchester;
Manchester, 2010).

2 Kirkham M., The History of Supervision in The Association of Radical MidwivBs et Vision: Consensus
Conference Proceedin{Books for Midwives Press; Cheshire, 1999):1

B Nursing and Midwifery Council (NME)dwives Rules and Standard®art 4 Supervisn and reporting NMC;

London, 2012a) Rule 9 (d) states: all practising midwives within [the LSA] area have 24 hour access to a supervisor
2F YAROADGSE 6KSOGKSNI GKFG Aa GKS YARGATSQAEa yIF YSR &dzLJSN
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d got my supervisor involved, becaltse she
person, to put a plan together. She was there for a totally positive reason. And when

we did that d e Ine & ¥BAE at hame.l Novneanynmedwives hawk o

done VBACs at home. And | wanted a supervisor there for me. Even though the second

mi dwi fe that was coming had been a midwif
at homeéso we got t hetrosatfhehospitalsabthe timehaod wa s
she came out, she didndét need to do anyth
had her literally there as a presence, we felt it was important that the women had a home
birth and | had the confidence of somebolgtthad done a VBAC and had been a

midwife for 30 year®

Here, the accessibility of expertise from the supervisor of midwives supports both the midwife

and woman duringotentially difficulttimes in practice.

However, whilst the 2001 Order provides #upervisor of midwives with significant powers,

many participants raised concerns about her/his effectiveness where she/he does not have
sufficient relevant expertise, experience or skill. The disparity in the competence of the
supervisor of midwives wascognised by several of the participants as being influential in

terms of safety:

Or'here are some supervisors of midwives who areemp | ary and ot her s
(Amy NHS, >20 yrsSoM).

t h i ndividual supervisor,

dt depends on e
| s @&Meghn NHEa1820yish owl edge . 0

uset hose skil

Whilst the NMC has identified competencies to ensure that the supervisor of midwives has
skills which areof an acceptable standdfithe experience of a number of the participants

would suggest that such skills are not always present. As a consequence of the changing nature

1 ALZirqgi 1, StrayPedersen B Forsén L, Vangen SUterine rupture after previous caesarean secti@titish
Journal of Obstetrics and Gynaecold®JOG) 117(4{r010):809820: A vaginal birth after caesarean section
(VBAC]s considered tde problematicas aconsejuence of the potentialor rupture of the uterine scaduring
labour. The incidence of uterine scar rupture during labour followaipgevious caesarean sectiontimughtto

be 8 times higher after trial of labour than at repeated elective caesareanmsect

15 Nursing and Midwifery Council (NMSbandards for the preparation and practice of supervisors of midwives
(NMC; London, October 2008
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of midwifery practice, midwives have by necessity needed to develop competence and
expertise in areas previously unfamiliar to th&hin these situations, the curré#t houraccess
to supporprovision!’ was undermined for a number of participants due to the lack of clinical

expertise andssistancéhat the supervisor of midwives was atdeprovide:

Supervisors are meant to be an expert in
webre made to feel we have to be able to
had some degree of expertise you weul d kr
these expert midwives; well Expemanwcdrtain s ugge

ar e as (AmandagNHB, .14B0yrs.)

d hereds no point having a fantastic | abc
homebirth midwif e becduseatedhsgsjl usesrmy supertisortioe | p f L
i s her knowledge and to be able to talk
sheds not got an ar &Janelod>2@rsperti se thatods

Il n Amanda and Juneds quuoctrecdmmendationd aneesomewhatr e n t
problematict® In situations where particular expert knowledge and assistance is required by
the midwife, the supervisor of midwives might be unable to provide the level of expertise
needed due to their own lack of skill aodmpetence and this can create challenges to the

provision of care.

6.2.2. The Influence of Individual Supervisory Styles

Every supervisor and supervisee has different expectations of the supervisory relatfonship.
This was evident in the discussionghithe interviewees. Some participants reported positive

relationships which were based on mutual respect:

18 Duerden J., Supervision at the beginning of a new century in Mander R., Flemming Fajladsto Progress:

the contraction of the midwifery professi¢Routledge; London, 2002a)-B8.

NMC n13 above.

¥ NMC n13 above: Rule 8 states: (a) A supervisor of midwives must be a practising midwife and (b) meet the
requisite standards of experience and education fog tole of supervisor of midwives set by the Council from

time to time. Rule 9(d) states: all practising midwives within (the LSA) area have 24 hour access to a supervisor

2T YARGAQOSE oKSGKSNI GKFGO Ada GKS YARmitvivBsQa y I YSR & dzLIS N
®Holloway n10 above: 485
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My supervisor of midwives is proactive an
practice, we have a relationship of trust that she knows that | 6 ve got a pro
contact le r(Lawra, Ind. >20 yrs.)

BShebs been very supportiveéshwiansmetery go
i mpr ove miillypNHE,O-byrsc)e . 0
Within this complex relationship, the ability to have confidem i n each ot her os
recognised as an important part of a functioning reciprocal relationship, mirroring the findings
of earlier researcH. Further requisite characteristics of an effective supervisory relationship
were outlined by participantaéluding the need for the supervisor of midwives totbg i si bl e
and appr((day NHS B10 ¢rs.SOM); dess coercive and a good listen@®aula, Ind.
11-20 yrs.) anddnterested in the people they are supervising, being helpful and accessible

(Louise, NHS >20 yrs.).

Nevertheless, for some midwives their experience of the supervisory relationship was less than

positive:

oyou hear dreadful stories about midwives being bullied by their supervisor when there
is power on one side and notthe oéhér t hi nk t he potentid al f o
h u g(&unedind. >20 yrs.)

d think the supervisor is seen in -quite
child relationship (Billy, NHS 0-5 yrs.)

ofrhere are some s uper &longtine sshowiglt bevsearedbte e n  a
j eopardise the relationship between the
address potential i ssues when there are m
their attitudeéit ds n oeal defimitivie ctioa is takenéc i d e n-
(Mary NHS 610 yrs. SoM)

20 Hunter B., Berg M., Lundgren |., Olafsdottir A., Kirkham M., Relationships: the hidden threads in the tapestry
of maternity careMidwifery 24(2008):1321.37
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I n Junedbs account the difficulties tlhat <can
supervisory relationship are acknowledged, whilst both Mary and Lilly draw attention to the
probdemsthat occur when the relationship is perceived to be dysfunctional or where the stated
purpose is either misunderstood or forgotten. Far from supporting safe practicassbese

appear taundermine it for these midwives.

Several participants devgled this notion of the defective relationship further:

ONhen it is dependent on who the supervisor of midwivésissthen sometimes you

t hi nk éfshiek ed onees nsbéat Il wBuUsantNHS GOy k t 0o her . 0
@& o me I dwi ves do sodaf mtwivesel would dind it hasd uagirgr v i
criticism from somebody I didndét | ike or
supervisor of midwives is there to pick
need to godLAyMHSSO&Egs)her ?0

In these representative examples, the ability to access advice and gétdafastwhen there
is tension in the supervisory relationship, which may subsequently effect the care offered to
women. As a result the potential benefits of the statigopgrvisory system is invalidated by

the inability of midwives or their supervisors to acknowledge and resolve these obstacles.

Some midwives indicated that problems arose in the supervisory relationship as a consequence

of how supervisor of midwives we originally selected?

2INMC n13 above

22NMC n13 above: Rule 8 Supervisors of Midsi Rule 8(1) states that in order to ensure that supervisors of
midwives meet the above requirements the LSA will publish their policy for the appointment of any new
supervisor of midwives within their area and maintain a current list of supervisorddvfives. Rule 8 (2.1):
eligibility for appointment as a supervisor of midwives states: that to be appointed as a supervisor of midwives
in accordance with article 43(2) of the Nursing and Midwifery Order 2001, a person shall be a practising midwife
andha® GKNBS &SINAQ SELISNASYOS a | LINIOGA&AAYT YARGATFS
period immediately preceding the first date of appointment. Rule 8 (4) for a subsequent appointment as a
supervisor of midwives states: a person shalla practising midwife and have practised as a supervisor of
midwives within the three year period immediately preceding the subsequent appointment date. Rule 8(1)
states: that in order to ensure that supervisors of midwives meet the above requirementsheawill publish

their policy for the appointment of any new supervisor of midwives within their area and maintain a current list
of supervisors of midwives.
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drhe process of selecting supervisors seems to be very much everyone votes,#dr them

but whatés that based on? They | i ke themé
l ovely but theyoret nour e ety bys ygom@damdage .| ® m
NHS, 13120 yrs.)

Maybe it comes back t o t he selection
nowadaysébut theyodére always the | eader s,
1.

parapet éwe (Bwey, NHISg1120 gra)s o n

Laterin her interview Lucy expanded this further:

upervisors of midwives are nearly al ways
definitely a tension, you cannot do one
person you canot supkeroisegédyheuméi $ Opp d Do
midwife as a supervisor of midwives, but as a manager your approschiy ou hav e |
toed the | ineodo. o

Other participants identified similar issues when midwives held the dual role of manager and
supervisor of midwives:
orhe problem | have is that my |line manag

mi dwives is different to your | ine manage
or anything elséJean, NHS, & yrs.)

dtodés quite difficwmitddwteegobtoaaseupbeyos:
and I d6m not sure theyord&Rutly BHSyelOgysdd at spl

235mith S., Local Supervising Authority (LSA) Midwifery Officers National (UK)Falitias fothe statutory
supervision of midwifery: nomination, selection and appointment of supervisors of miqis84810 Forum UK;
London, March 2013a): this document states that notices inviting nominations for the role of supervisor of
midwives should be displagewithin the LSA area. Applicants may apply for the role and undertake the
supervisors of midwives education programme through the following route: peer nominatiomaaihation

or nomination by others such as supervisors, midwifery educationalistsidwifery managers. Nominations

must be from more than one peer or colleague and the candidate will need to provide a supporting statement
of evidence to demonstrate their suitability for the role. Potential candidates must also have endorsement from
the local supervisory team. Following expressions of interest or nomination a closed ballot may be held amongst
local midwives to ensure that the midwife is familiar with local practice and is known to local midwives. Midwives
who have been successfully nomindteill be invited to an LSA selection panel interview which will be chaired

by the LSAMO and which might also include; a supervisor of midwives in practice, a preparation of supervisors
of midwives (POSOM) course leader and a service user representéigviatdrview process should ensure that

all candidates have an equitable opportunity. Successful candidates will attend an NMC approved POSOM
course in accordance with Rule 8 of the LSA standards (NMC 2012). Successful completion of the programme
does notautomatically ensure appointment as a supervisor of midwives. New supervisors of midwives will
receive support from the local supervisory team and a period of established preceptorship which should be for
a minimum of three months in accordance with R8lef the LSA standard (NMC, 2012).
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The traditional perception of supervision may be that of professional supffdttanever as

was discussed in chapters two ancé#iras a result of increased managerial responsibilities
over the lastour decadegroblemsmay arise which have the potential to effect the quality of
care provided. As such the added role of manager may diffatelties for both midwife and

supervisor of midwives; which arenot easily addressed.

Several participants explored ways to improve how the supervisor/ supervisee relationship is

constructed:

dt should be a completely flat structure, based on respect andymart (dune, Ind.
>20 yrs.)

AMly current supervisor of midwives knows me, she has worked with me in the last year,

whereas my | ast supervisor of midwives w:e
with my last supervisor of midwives, | feltthatshe d n 6t r e.gbbyinyNH& now me
6-10 yrs.)

These comments demonstrate that partnership working and assistance are fundamental to a

supervisory association which is facilitative and effectfve.

For other participants the key to an effective superyiggationship was how the midwife and

the supervisor of midwives were brought together:

dViidwives choose their own supervisor of midwiésa n d | think Awell
interesting choiceoédo you chose a super’
andsome mi dwi ves do, whereas with some mid:

an easy lifedd(Mary, NHS, 610 yrs.SoM).

24 Holloway n10 above: 340: Holloway suggests that there are five functions of supervision which include
support and sharing, advising, modelling, consulting, monitoring and evaluation.

25Kirkham n12 above.

26 Butterworth T., Faugier JGlinical Supervisiof€Chapman Hall; London, 1992) at 12: these authors note that
supervision should foster discussion amongst professional practitioners in order to develop skills and
competence.

27 NMC n13 above: Rule 12 (1) guidance (a)es: a midwife should be able to choose their supervisor of
midwives if they know them or one will be allocated to them by the LSA if they do not know one. If the
relationship is not beneficial to both parties either midwife or supervisor can requdsarge.
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d suppose with your supervisor of midwiyv
oneel se wants t o(AmandagNHE1d-20¢re)al wi t h. 6

C'Choosing your supervisor i's I mportantéyo
phil os p y i n practice, someone otquite | i ke
sure that @Qeneénd.s2pyrs)o do. 0

Within these narratives treet of choosing the supervisor of midwives enables the midwife to

be more accepting of someone who she has been involved with selecting, which as a result is
seen to have a positive influence on the working dynamics of the relatiéhdHiprefore,
whether or not statutory supervision is perceived as a mechanism for the provision of safe
effective care would appear in part to be dependent on the relationship thalbetxisten the
supervisor and the supervisee. When the relationshimdidning wel) partnership working

has the potential to ensure that the delivery of care is as effective as possible. Howerer

there are difficulties in the relationship, then #ility to assist with th@rovision of optimal

care may be comprongd.

6.2.3 The Annual Supervisory Review: Is it fit for purpose?

The annual supervisory review is a periodic evaluation of practice which is an additional
element of the regulatory framework for midwives. It is seen by the regulator as an important
elementf the statutory supervision of midwifery which aims to facilitate quality care through
the provision of competent practitionéfsSeveral midwives commented on the usefulness of

the annual review:

28Morton T., Alexander C., Altman I., Communication and relationship definition in Miller &x@drations in

interpersonal communicatio(Sage; London, 1976): 1:025; Kurutac J., Supervision and AgHS midwives:
understanding a range of pracesBritish Journal of Midwifer§9(7) (July 2011):45962.

22NMC n13 above: Rule 12 2(b): stipulates that the practising midwife must meet with the named supervisor of
YARGAGSE G tSFHad 2y0S I &SIFN (2 NBwehSnaining KeddsWayR g A TS Q¢
may have.

183



Protecting the Public: TheCurrent Regulation of Midwifery

dt is quite helpful to have that nudge, knowing thahesone will be looking with you
at certain thingséli ke no.t(daneknd.ez0iyra)g é |l f

dtensures that we are up to date on our
hastobe@d d r e ¢Jsaa, NHSH® yrs.)

Newerthelesspther participants raised questions about the annual review prbeg¢sgere
centred on the purpose of the meeting and whether or not it supported or undermined midwifery
practice. Interestingly some of the participants who were also supsna$amidwives,

mentioned the lack of consistency in the review process:

ANhen | spoke to a student supervisor of midwives who | was mentoring and who had
been to see other supervisory reviews she talked about them as being a nice chat and a
signoffrathe t han my reviews which push the
sayil 6ve done anot h{@mantha AHS, 20yeSoM). y o u

r

Frherebs a bit of poetic |icense with
looking at mandatory trainingudi t i ng notesél l i ke to
dondt al ways audit their notesél l i ke
reviewéso it depends on t he (fanygEHSyld s or
20 yrs.SoM).

Problems with the annual supervisory revierere also remarked upon by participants who

were not supervisors of midwives:

fhe yearly supervision meeting can be
colleagues | would say it depends on who yayesvisor is as to what the point and
benefit of the meeting ig8usan, Ni$, 6-10 yrs.)

ofrhe supervisor of midwives gathers infor

midwife really did keep her practice up to date is a different tfidma, NHS, 1120
yrs.).

Here the quality of the annual review and whether or not it scrutinises the practice of the

individual midwife and ensures safe practice is conditional on the interpretation of the
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mi dwi feds own named super veegisgance offpreseribatl WSAv e s .
policy guidance and formats that aim to ens.:
across the UR® Once again, the statutory supervisory structure for midwives, does not appear

to be as reliable and robust in facilitey safe competent practitiorseas it could be, as

inevitably, any system is only as good as the individualsavb@ngaged tmanage it.

When discussing the annual review, a number of participants had difficulty differentiating
between the annual supesory review and the appraisal process undertaken as part of the

employment contract and felt that there was duplication in the two procedures:

dtos di fficult to distinguish bet ween t
processét he ptaop ebrewovrekr yt esnidnsi | ar |, Il think
the same thinggRuth, NHS, 610 yrs.)

frhe annual supervisory meeting is a bit
level of competence they do that with their manager. So one couldtariguet y o u O r €
doing similarthh gs b ut under(Anandd, NS, EPOyrs.)gui ses . O

The validity of the supervisory review is therefore questionable as a consequence of the
duplication. For other participants the annual review was perceived to be more supportive of

the service than the midwife:

dn doing appraisals and annual supenysoterviews the supervisor of midwivés
doing the s fousd NHS,>@0yrB.avour . 6

Mi dwi ves worry about the annual review
practiceéand if the wrong peopl e aire supe
authority as a disciplinary measure rat he

how supervision should be, the SoM should be there to help you to improve your
practice, to identify what you can do to improve your practice and to support you
throgphwhat youdve dMegar, NHR1POWW®e) past . O

S0Wallace V., Annual review of practice by a supervisor of midvAedisies for the Statutory Supervision of
Midwives(Local Supervising Authority Midwifery Officers Forum UK; London, March 2013)
http://www.lsamoforumuk.scot.nhs.uk/media/16944/annual_review_of practice_by a supervisor_of midwi
ves_policy.docx.pdiaccessed 26/08/ 2014).
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Here the annual review is perceived to be another aspect of the managerial framework which,
as discussed in chapter two, is sometimes seen as a mechanismcfoséhgovernancef

mi dwi v es & Sysh astructure bas the potential to be seen as punitive rather than
facilitative. Where such a perception is dominant, it is unlikely that the annual review will
enhance opportunities for the development of practice and comegt@mdthus will not

support the provision of safe care.

6.2.4 Mechanisms for Addressing Concerns in Practice

As part of the regulatory framework for midwives, stipulations are made for the investigation

of poor practice and procedures designed to resdbmtified practice issues following the
completion of the investigatiolf. These procedures include allocating a supervisor of
midwives to lead the investigation and the subsequent development programme should it be
required. This supervisor of midwivestaasthe ceordinator for the individualised practice

plan with a team of professionals that includesupporting supervisor of midwives (who
commonly is the midwed own supervisor of midwives) and an academic assessor who will

help the midwife addss the practice issues identified in the investigatidfhese are based

on NMC requirements for competenfeDur i ng this period the midyv
be assessed, however the supporting supervisor will not take part in this ass&s$ient.

progamme also consists of protected clinical learning time and/or study time which should be

31 In chapter two it was seen that the dominant neoliberal policy in the 1980s resulted in an increase in
management structures within the NHS. This enabled stricter control of the practice of health care professionals.
32 Local Supervising Authority MidwifeBfficer Forum (LSAM@uidance for: Programme Lead Supervisors and
Supporting Supervisors of Midwives leading a LSA Practice Progi@8/&dO Forum; London, 2011) v3 (1): in
certain situations it may not be appropriate or practical that the role of supipgrSoM is the midwives own

SoM and here an alternative SoM may perform this rdigp://www.lsamoforumuk.scot.nhs.uk/policies
quidelines.aspfaccessed 19/09/2014).

ibid.

34ibid.

3ibid.
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supported by the NHS Trust where the midwife is workfhgihilst this has now changéd,
at the time the data for this study was being collected, the processedeimt &0 address
concerns in individual midwi vegandpupavisédi ce w

practice®®

When questioned about their experience of developmental and supervised practice in the
survey five per cent (i) of participants confirmedhat they had completed a period of
developmental practice whilst four per centd)nstated that they had undertaken supervised
practice since becoming a qualified practitioner. These participants were then asked whether
they found the process to be baaiel: 57 per cent () were positive about developmental
practice and 60 per cent 8) were positive about supervised practice, with 40 per ce2f (n

not.

Although these figures are small, it is noteworthy that participants also expressed reservations

in the interviews:

dt depends on what the issueisastewhh er t he pr (Kate NHS,>26 ef f e
yrs. SoM).

% ibid.

37 Local Supervising Authority Midwifery Officer Forum (LSAMfG)mation for Midwives who are involved in a
Supervisory Investigatiqhocal Supervising Authority Midwifery Officer (LSAMO) Forum UK; London, November
2013): developmetal and supervised practice processes have now been replaced by either a local action plan
or a LSA Practice programme.

38 North West Local Supervising Authority n11 above at 31: this document identifies that a midwife might need
to be placed on a programme of developmental practice as a result of reflection by the midwife or as a result of
a concern raised by a colleaguepswisor or the pregnant woman. The purpose of developmental practice is
to enable the midwife to learn from the experience and so ensure that safety of the public remains the primary
focus.

39NMC n13 above; Nursing and Midwifery Council (NRt€parationof Supervisors of Midwives: revised edition
(NMC; London, 2002); Cro S., BronskyP¥licies for the statutory supervision of midwite3A Review and
Investigation Process€kocal Supervising Authority Midwifery Officer (LSAMO) Forum UK; London, Novembe
2013): a midwife may be placed on a programme of supervised practice as a result of an investigation following
an allegation of misconduct. The investigation should be carried out using a Root Cause Analysis tool which was
developed by the National Patie Safety Agency. This tool is intended to identify areas of concern and to
implement a plan of action which should help to prevent the reoccurrence of the problem. In cases of alleged
misconduct the supervisor of midwives is required to conduct an inyatstin and should inform the Local
Supervising Authority who will then determine what action should be taken. If it is determined that there has
been an impairment of practice in accordance with the NMC standards for midwives, the midwife may be
required b undertake a programme of remediation locally.
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dt is difficult to know how robust the supervised practice proceg@imanda, NHS,
11-20 yrs.)
These excerpts are characteristi@ number of dialogues where concerns were raised about

the procedures for addressing poor pradticearticular,and whether these processes were

performed in an efficient and robust manner.

For other midwives the process of decision making was aniclgelation to the identification

and resolution of errors made in practice:

d think sometimes itds the judgement <call
that decisionétwo supervisor of midwives
haves een some inconsistent decisionsé@where

(Jean, NHS, & yrs.)

dt only focuses on one aspect, and other things are forg¢kiemy, NHS, 610 yrs.
SoM).
In these examples the process of establishing and deterrhmingp manage alleged practice
errors seems to be applied differently by individual supervisor of midywwash may be as

a result of the discretion that is permitted within the framework approved by the*NMC.

Additionally, when the midwife has a lined understanding of the legal nature of the
practitionersdé obligations to the regul ator
occur which appear to be compounded by statutory supervision. This is emphasized by Laura

(Ind. >20 yrs.) who comented:

Mi dwi ves are napve about the process unt

used in a more constructive wayéit i's so
peopl e who have done terrible things an
sevi ceeand there are fantastic midwives gi

40 NMC n15 above: section 2 Domain 1: Professional Values 4 states that the supervisor of midwives must
demonstrate the ability to support midwives to maintain their fitness to practise and provide safevatehee
based care; NMC n13 above: Rule 10.
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do 300 hours of punitive things that has nothing to do with the evenorigatally
raised the concern. o

For Laura there are essential weaknesses in the regulatorywioaknéhat for her lacks
transparency and, which focuses on punishment rather than support, which consequently does
not facilitate the provision of safe and effective care and may possibly undermine it. A number
of the participants who had had experienca sfipervisory investigation and had been placed

on a programme of support in practice commented on their own lack of clarity regarding the

investigation and the decisions made as a result of that inquiry:

frhe investigati on adiydnrdtn gf imrd ntgkédt wlodud dd
hadébut it was traumaticéthe decision wa:
wasnot fit for purpose the devel opment al

own supervisor of midwives said.9@aula, Ind11-20 yrs.)

d was a bit shocked because it wasndt any
investigated hadnot happened to me befor
onénobody told me how they made tdde deci
practice (Gathy, NHS €5 yrs.)

These observations are remarkable, as they appear to be contrary to Local Supervisory
Authority (LSA) guidancé! This guidance stipulates the importance of transparency and
collaboration between the supervisor of mided and the midwife during an inquiry into a

mi dwi ves fitness to practice. Whilst these a
would seem to suggest that cooperation and openness in the supervisory decision making

process may, at least sameoccasios, be limited.

41 Cro and Bronsky n39 above at 20: This document suggests that any LSA programme should address the
concerns identified by the LSA investigation and should be relevant and address the matters giving rise to the
finding of impairment of fitness to practice.
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This situation was further compounded for othredwivesas result of their own experience,
or observations of colleagues who were required to complete either developmental or

supervised practice programmes, following an investiganto their practice:

he individuals that ar
particularly consistentébecause everybody
how they do thingséln my i niveelsatitogvetme onét h
something to do so she said she wanted me
supg vi sor of mi dwJlukeelsd. @@yrs.) appall ed. 6

dtdés as good as t

GAs a result of the supervisory investigation it was suggested that | spent a day with the
midwife attached to CES[HF it was trying to dream up something that would tick a
box. (Baura, Ind. >20 yrs.)

Further, participants who had not experienced this process were also unsure about whether it

empowered the midwife undertaking the programme to improve her practice:

daf th ey want you out and they donoét p ¢
wayeéever ysbloidps up someti mesé you might h a
exactly the same thingéone will go down t
away scot freeéyou cané6t do it to oée n d
(Lilly, NHS, 0-5 yrs).

60tl depends on the supervisor of midwives

the decision and | earn from itébut some m
is a serious thingél know a midwife who h
to do whilst on supervised practice and

think some midwives realise the whole pro
them so they | uBotisedBSiB20yra)nder st and

df therebs womét mi my dwridregs practice or
have to be very clear about what part of the NM@Gde of Conduchas been
brokenébut t he Cpdeioverywonllyinlsts df dremd, you darealmost

bl end it to fit édeartaboytahatithsgouaeed tosuferisewhe r y

42 The Confidential Enquiry into Stillbirths and Deaths in Infg@@SDI). CESDI has now been joined with
Confidential Enquiry into Maternal and Child Health (CEMACH) into one umbrella organisation known as
MBRRCEUK Mothers and Babies: Reducing Risk through Audits and Confidential Enquiries in.th@i&JK
organisationis responsible foproviding information and datan Maternal and Perinatal mortalitgcross the

UK.
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mi dwi fe foréthey have to have <cltoadoi ty be
super vi si o(huceNHSelg20 yrsv)e |l vy . 0
In contrast most participants who were supervisors of midwives wereatlear the aims and

objectives of developmental and supervised practice programmes:

d think it enables the midwife and | h a
supervised practice speak very highly of what they have learnt and how they were able
to idertify their shortc o mi ngs and i &vVary, &HS, 610 yrsgSoM).ct i ce . 6

Before | was a supervisor | thought it w
for making a mistake that I probably tho
midwives thathve been through the process and |

recevedél see it dTanya BHSy1P8 yrgiSpM).r t i ve. 0

As such thereappears to bdroad variations in the experiences and perceptions of the
supervisor of midwives participtsiand the noisupervisor of midwives participants, in terms

of how concerns were managed in practice. For thesnpervisors of midwivesthe
framework for managing alleged poor practice appears to be ambiguous and highly dependent

on the individual sugrvisor of midwives responsible for carrying out the procedures.

In chapter five, it was seen that participants were doubtful that proposed changes in the
relationship of statutory supervision to the NMC would enhance accountability and care
provision. WWhen these concerns are examined in conjunction with the ability of the LSA to
suspend a midwife from practice and refer the practitioner to the NMC an interesting picture
emerged. Whilst participants had reservations about local supervision procedwyreserine

nevertheless apprehensive about the proposed changes to the statutory frafhenvioik,

4PHSO n4 aboy#ursing and Midwifery Cowil (NMC)independent review of midwifery regulation: terms of
reference(NMC; London, 2014when this data was collected thdMC had commissioned the Kings Fund
organisation to carry out a review of statutory supervision. This review exatmvhether ornot the ability of

the LSA to suspend a midwife from practice should be removed from the LSA and returned to the regulator as it
is with other health care professionals including the nursing profession which it also reglitéa®sults of this

review wee discussed in chapter five.
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were discussed in chapter Bhese changes signify the endoh e L SA6s abil ity
midwife from practice, withthis functionbeing relocatedto the NMC. In chapter five the

planned shift of regulatory authority back to the NM@&swot perceived to be beneficialor

was it thought tomprove accountability and the delivery of care by midwivethis study.

Whilst | acknowledge that there mbg other differing views to those offered in my study, it

would appear that accordingttee participants, the flaws in both local supervision and national
regulation in terms of fithess to practice procedures, cannot guarantee that midwives are

competent andafe when caring for pregnant women.

6.3 Supporting Midwifery Accountability?

Within the regulatory structure, statutory supervision is perceived as the mechanism through
which accountability is assured. This objective is said to be achieved throygiotison of
support and monitoring of an i ndi vi dual mi
development of skills and competence necessary to provide safe and effectf¢@oaMC

guidance contained withihe Codestates:

0As a pr of aespsrsonallyaatcountgble tor actions and omissions in your
practice, and must alway¥® be able to just

This document additionally outlines other professional behaviour which is expected of a
midwife including standards of confiderlttg, team working, the management of risk and the

provision of high standards of care and pracice.

44NMC n13 above.

45 Nursing and Midwifery Council (NMT)e Code: Standards of conduct, performance and ethics for nurses and
midwives(NMC; London, 2008a} 2: this version of the NMC Code was current when the data was tadlec

for this study. A new revised NM&bdewas published in January 2015.

46 ibid.
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In the interviews participants discussed their perceptions of accountability in terms of statutory

supervision:

Mi dwi fery tends t owebtake omroroles and vesponsiloilities u s €
pretty seriouslyeéeit mi ght be a joidt t hi
(Susan, NHS 40 yrs.)

Gupervision ensures that everybody is a
accountability, that oversigldNina, NHS 1120 yrs.)

In these narratives there is a clear link between accountability and supervision and the positive

impact that this form of regulation has on midwifery practice.

6.3.1 Clinicalversus Statutory Supervision

In the study, midwivewere invited to compare statutory supervision with clinical supervision,

the system commonly employed in the nursing profession. In the survey 69 per @8nof{n
respondents felt that not having statutory supervision had a negative impact on the nursing
profession, with 19 per cent (85) unsure and just eight per centl(h) feeling that it had no

impact at all. Further, 81 per cent1A9) of respondents stated that they felt that nursing should
have statutory supervision. The increase in the nunidyetZ per cent (n14)) of midwives

who believed nursing should have statutory supervision as opposed to those who believed that
the lack of statutory supervision had a negative impact is noteworthy. Here, participants appear
more certain of the effectdhthe lack of supervision has on the nursing profession. This seems
to suggest that for the majority of midwives in the survey, there is a perception that the

provision of statutory supervision is advantageous for both midwives and nurses.
This positiveperception of supervision was mirrored by some participants imtdeiews:

A nurse can make mistakes the same as a I
would be knowing that somebody is there tosp or t you should yol
(Karen, NHS0-5 yrs.)
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Supervision may make the [regulatory] str
of accountability <cl ear eonarsuppod essusefuhdoy | us
t h e(NinapNHS, 1120 yrs.)

In these examples it is the nature of the statutory framework which enhances the provision of

care:

orhey [nurses] only have a disciplinary r
gener al public dondt have r ectlepyhaweéogs o t he
straight to the NMC if they had.(datey conc
NHS, >20 yrsSoM).

Having been a nurse as well as a midwif e:
address poor practi ce ényhursesehatrae called totthet her
NMC for such awful things, like client abuse, which might be helped by supervigion

(Tanya, NHS, 1220 yrs.SoM).

However, a number of participants questioned the efficacy of statutory supervision particularly

with regards to professional responsibility:

Nursing have managed without statutory s
honest clinical supervision shoudé enough(bouise, NHS, >20yrs.)

AVhat is the difference between statutory and clinical supervision? Do we need
statutory supervisionémaybe we just need
got to have a supervisoon wedbpeagbitceépo Wwe

dah, dah, dah, those are sort of administ
for. We could have a system thatés there
have to be in law, it could be just an acceptadpt of bei ng a mi dwi f e
just need clinical supervision so we have

support wuseéethis wdbadradindb>@0ym9or e ef fecti ve

Here, clinical supervision is perceived to be more therap&udicd less rule based than its

statutory cousin, indeed Mary (NHS16 yrs.SoM) noted that:

47 Deery R., Improving relationships through clinical supervisi@rith Journal of Midwifery(4) (April 1999):
251-254.
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dtds negative on midwifery because nur se:
hearings you would expect not to see many midwives before fithess to practice
pané séand these hearings are for comrMon th

In these accounts, the ability to ensure that practitioners are responsible for the provision of
safe care is not necessarily enhanced through statutory supervision asewiasispyr
recognised in the literatuf&.This is noteworthy given that in the survey data two thirds of
participants were positive about statutory supervision, whilst a further four fifths thought that
it should be extended to the nursing profession. Al these findings highlight the ambiguity

with which statutory supervision is regarded by the midwivekigstudy.

6.3.2.Statutory Supervision andDecision Makingin Practice

Clinical governance strategies, which were introduced to ensure high sisintieare”® have

been associated with statutory supervision for some firsewever as was recognised in
chapter four, clinical governance strategies can sometimes have the potential to negatively
influence complex decision making in midwifery practice, particularly in terms of the normal
physiological processes of birth. It is therefomgortant to explore whether supervision has a
similar effect on decision making in practice, given its association with clinical governance

schemes

During the interviews, the participants spoke in terms of their own accountability and decision
making inpractice and how this was influenced by statutory supervision. For some this was

very positive:

“KingsFund TS . AN KayY 9 ¢hSnddpéndeRtanQuiry irdodie Safedy fiMaterhity Services in
England(Kings Fund; London, 2008); Department of Health (Didyvifery 2020: Delivering expectatio(idH;
London, September 2010b).

4 Department of Health (DOH)linical Governance: Qualitytire NHDoH; London, 1999b): see chapter three.
50 Department of Health (DoH) First Class Service: Quality in the New (MNSO; London, 18Varch 1999a);
Duerden J., The New LSA Arrangements in Practice in Kirkham MDex@topments in the Supervision of
Midwives(Books for Midwives; Oxford, 2002b): 1288.
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A

As a supervisor of midwives youbre. @i vi ng
(Samantha, NHS, >20 yrSoM).

Ay supervisor of midwives challengese , she doesnot back aw
guestions, she listens carefully and she makes a decision whether | have to do something
about it or nat(baura, Ind., >20 yrs.)

df 1 6ve been to my supervisor of midwive
with her and there would be a sense that this gives any decision | make legititnacy
(June, Ind., > 20yrs.)

In these situations supervision is seen to support the supervisee in the process of ensuring
accountability for practice whereby the superviseenabled through supervision to make

sense of their own decision making in practite.

Neverthelessother midwives were uneasy about decision making within the supervisory

process. For example Susan (NHY,6yrs.) said:

How do | know whhaatt |l 6snin oduolidn goei sdow ngeé You
know about it i f something really went wr
and risk assessment, because the whole point is that you try and avoid something
happeningéif the onlfyl atgigmal wlpe ni sa nwhtehni nigi
wrong, then that defeatsh e whol e object of supervision
| n S uascauntbese appears to be a lack of confidence both in her own knowledge and the
ability of statutory supervision to identify and address poortigeacHere, neither statutory
supervision nor clinical governance strategies support her knowledgd basghe provision
of safe care, autonomy and accountability that the earlier participants identified as being an

important part of decision makinghich occuras a result ofstatutorysupervision appear

absent for Susan.

51 Holloway n10 above.
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6.4 Facilitating the Woman Centred Care Agenda?

As mentioned in chapter two, under the ThatdBerv e r nment 6 s neol i ber al
1980s, public choice and healthcammsumerism became the dominant m&é&his placed
significant weed rgthrt e do nc abrweobmawh i ch was advocart
Changing ChildbirthReport>>*d ur i ng J oalministkation. dThisdpslicy outlines the
importance of the pregnanbwan having choice and contaflher care* and may be aligned

to the historic focus of midwives of support and facilitation of the individual pregnant wman.

However in chapter three, the discussion highlighted that woman centred care often exists in
tension with clinical governance strategies which attempt to standardisencanghichmay
nottherefore be seen as wamcentred. In the data there emerged a complex picture in terms

of statutory supervision and its association with the provisiomndividualised care for
pregnant women, particularly in the context of whether statutory supervision supports the

capacity for woman centred care.

Several of the midwives interviewed believed that statutory supervision assisted the pregnant

woman and the pwision of woman centred care:
Or'he supervisor of midwives is there to support the worf@aren, NHS, € yrs.)
SGupervisors of mi dwi ves affect the <care

experience too and make midwifeltren sheesuppdrts t hi n |k
the womarf{Samantha, NHS, >20yrSoM).

52 Dunleavy P.Democracy, Bureaucracy and Public Ch@itarvester Wheatsheaf; London, 199Butler E.,
Public Choicé Primer(The Institute 6 Economic Affairs; London, 2012); Cumberledge n3 above.

53 Cumberledge n3 above.

54 ibid.

55 Association of Radical Midwives (ARME VisiofARM; Ormskirk Lancashire; 1986).
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Here, there was an integral connection between the supervision of midwifery and the support
it offered, and the historic emphasis on midwives bémith womard and facilitating their

carerather than purely managing®ft.

However, some participants were less confident that statutory supervision supported the
pregnant woman especially in relation to the
Within the data, for sommidwives,there was a belief that statutory supervision appeared to
support the provision and management of maternity services rather than the individual needs

of the woman and the tenet of woman centred care.

In chapter four it was identified that, for some paraifs, the woman centred care agenda
existed in clear tension with risk management strategies intended to ensure homogenised care
to pregnant women across the NHS. In the context of statutory supervision, a number of
participants raised similar concerns abehe ability of midwifery supervision to support
individualised care. This was considered to
chosen plan for her pregnancy and birth was not compliant with service provision and current
guidelines. Several midves cited instances of tactics, employed by supervisors of midwives

to persuade women to alter their plans for birth in order to conform to local service guidelines,

whether or not these guidelines were based on current evitleleea (NHS, & yrs.) realled:

d had a woman who didndét want to be tra
determined that she was going to stay at home, although the labour was .&ftByéd

56Durham R., Women, work and midwifery in in Mander R., Flemming VEa&itlseto Progress: the contraction

of the midwifery professiofRoutledge; London, 2002): 1-232.

S{eY2y | & ¢KS wAd]l / KRigk@S Choicdih Raeknity CychurotillikirgMdD;a S R @
London, 2006)412: as was identified i€hapter3 evidence based guidelines are employed within the NHS in

an attempt to ensure standardised care across the service. The difficulty however with such guidelines are that
they are based on population data and do not take into account the needs and expect#dtinds/idual women.

58 National Institute for Health and Clinical Excellence (NICE) @@G&&artum care: care of healthy women and

their babies during childbirtiNICE; London, 2007): this guidelines was current when the data for this study was
collected. The advice in this guideline was ttiast labours last on average 8 hours and are unlikely to last over

18 hours. Second and subsequent labours last on average 5 hours and are unlikely to last over IPhbhours.
guideline does recommend that for womésaving their first baby it should be anticipated that the birth should

take place within 3 hours of the start of the active second stage in these women and suggests that a diagnosis
of delay in the active second stage should be made when it has lastedgrg. f-or women who have given birth
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phoned the supervisor of midwives and she agreed that the woman needed to come in
and because | told the woman what the supervisor of midwives had said she changed
her mind and went in 6

Whilst Paula (Ind. 120 yrs.) said:

A pregnant woman who | had cared for in a
had a good relationship witmy midwife and now they want me to be indugéd
because I 6m 41 weeksoéShe was really ups:
NHS midwife was coming round and had asked to bring the supervisor of midwives
tooéWhen she had g o+ ahysibefore fortmomtorifgarep i t al
obstetrician had spoken to her, the midwives had all spoken to her and the supervisor

of midwives had spoken to heréthey all sp
same supervisor of midwives wanted to come to her Hortrg to persuade her to be

inducedéif thatds not coercion what is? T
very old and outdatedé she was well i nf

midwives was protecting the woman, | think she was protectingutlfwere in which

she workedéhow can a supervisor of midwiyv
then goes against the midwifebs rules whi
does it stop being good care and information giving and become coeribn a
pressure@

I n Jeanbés scenario, the supervisor of midwiyv
extra authority to the voice of the midwidere the womarwhengiven further guidance is
then enabled to make her own autonomous choice eghrds to where she will birth her

baby.

However in Paulads account there agsgndtleer s t o
woman.For Paulathe supervisor of midwives is utilised as a controlling influence who unites

with the midwife to persuadbe pregnant woman to accept the guidance and recommendations

before, the guideline recommends that birth would be expected to take place within 2 hours of the start of the
active second stage in these women. A diagnosis of delay in the active second stage should be madeashen it h
lasted 1 hour. In both instances women should be referred to a healthcare professional trained to undertake an
operative vaginal birth if birth is not imminentNational Institute for Health and Care Excellence (NICE)
Intrapartum Care: Gare of Healthy women andtheir Babies duringthildbirth (NICE; London, December 2014):
this guidelinegeplaces the NICE 2007 guidance and nerognises that there is limited quality evidence in terms

of the influence of a prolonged second stage on either maternal ot fe¢tibeing.

5National Institute of Health and Clinical Excellence (NI@ftiction of Labour: NICE guideline [CGROCE;
London, July 2008): within this guideline women who experience a prolonged pregnancy are recommended to
have an induction of labouretween 4142 weeks gestation in order to avoid the associated risks of still birth,
and postpartum haemorrhage.
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on offer. In such conditions supervision is employed to encourage the pregnant woman to adjust

her plans, particularly in the home birth setting. Tanya (NHQL{rs.SoM) comments:

@Gupervée i on may be used with women who want t
mi g ht not me et t he criteria for a home
understoodéThe midwife might feel a |itt
support t he nmyrewl acteally mged the woman, you may just have

lots of discussion with the midwifed

The | anguage that Tanya uses when talking at
is i mportant. She speaks of pesgabht siwmeernodw
results in the need for the supervisor of midwives to come to the assistance of the midwife.

This suggests that, for Tanya, such choices are challenging and problematic and her comments
would seem to be somewhat unsympathetictothema n 6s own speci fic req
own words, Tanyads pri or it yocusedon supportimg theo f SV
midwife. She alsoappesk een t o tail or the pregnant woman
demands of the servicalbeit tha current guidance for statutory supervision recommends that

the supervisor of midwives should support both the midwife and the pregnant woman, whilst

adhering to local NHS guidané®.

Other participants elaborated on the potential of statutory supertisgmmstrain rather than
endorse woman centred care, with the supervisor appearing to support neither the woman no

the midwife. Lucy (NHS, 120 yrs.) suggested:

ofrhe effect of supervision can be strang
guidelhinels émwi ght not be what the woman wa
should be doing is it? We should be givihnglistccar e € but when super
involved and care is strangul ated becaus
detriment of the woman 6

80Smith S., Provision of Supervisory Support in Challenging Situ&tidslines for the Statutory Supervision of
Midwives (Local Supervisin Authority Officers (LSA) National (UK) Forum; London, March 2013b): this
documents highlights the need for the SOM to support both the midwife and the woman, but also states that
plans of care should be developed that ensure that locally agreed processdsllowed, which may include
Trust guidelines.
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Thus whilst many midwives were positive about the effect of statutory supervision,rsaame

significantreservations.

In these situations regulatory systems such as statutory supervision appear to be employed as
a method of restricting the choices wharle available to the pregnant woman and the care that
midwives are able to offer. In these circumstances for some midwittas study, the woman

centred care policthat was consistent with the Thatcher style of neoliberaksm, which
encouraged comser choice, does not appear®practical Here statutory supervision is

used to insist on prescribed guidelines and service prouisaimas the potential to ignore

individual needs and expectations.

6.5 Conclusion

Statutory supervision of midwivdsas been a central and unique part of the regulation of
midwifery since the first Midwives Act was enacted in 1902. The stated function of this part
of the governance frameworktsensure the provision of safe care to pregnant women. Within
this chapér, analysis of participardperception of statutory supervision has painted a complex
picture. Whilst midwives were broadly supportive of supervision as a regulatory mechanism
they were nevertheless unconvinced that it necessarily ensured safety atittbrprac

accountability in practiceor that it facilitated the woman centred care agenda.

Some p@rticipants were less than confident about some supervisors of midwives and their
ability to provide midwives with expert knowledge in challenging circunt&snin these
situations participants were apprehensive about accessing the (non) expert supervisors of
midwives who lacked familiarity and competence to support them when caring for pregnant
women who had complicated medical and social needs. Conceardinggthe competence

and ability of the supervisors of midwives
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annual review process. Here, some participants saw inconsistency and duplication in the
process, which often happened as a result of thevith@l supervisor of midwives

administering both the supervisory review and other appointment appraisals. At times, the
annual supervisory review was seen as being punitive and authoritarian, undermining rather

than supporting competesafe practice.

Thetheme of accountability also emerged in the discussion of procedures for addressing poor
practice. Whilst those participants who were supervisors of midwives felt that they were clear
about the mechanisms to resolve practice concerns, participants wehoatesupervisors of
midwives were less certain. This was particularly evident for those participants who had had
their practice investigated and had undertaken prescribed remedial programmes as a result.
This difference in the views between supervisomsiofivives and midwives appeared to occur

due to ambiguity about fitness to practice processes at local level which were administered by

the LSA. Laura (Ind. >20yrs.) noted:

A

d 6ve become aware that the procetses ar
supervisor of midwives donot know how to
fl awedél think you could challenge every
never mind that the outcome .9 based on a

As suchwhilst the participants who were supervisors of midwives believe that they wudlerst
these processes, it appears that the perception of those being investigated offers a different
account. As a result outcomes may be questionable and unsatisfactbwey fiodtvife whose

practice is being scrutinized.

The analysis in this chaptdurther suggests that, at times, the supervisor of midwives
constrained rather than facilitated the choice of the pregnant woman. This #éefoetings
in chapter four, whichraced a potential tension between the woman centred care agenda and

clinical governance. In the current chapter, the supervisor of midwives was utilised on
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occasion to persuade the pregnant woman to conform to the provisions of the service
commonly offerd, rather than choosing options for care which might be problematic for the
service to provide. Here, the supervisor of midwives was perceived as an authority figure who
could supply information on issues of safety and risk to the pregnant woman andnoffer
authoritative and persuasive voice, regardless of whether the woman herself requested or

wanted this further input.

This chapter has noted a range of instandasre themanagement of the maternity services
and the statutory supervision of midwiferyigied in tension with each other, with such

problems being exacerbated when the same person performed both roles. This was

demonstrated in several partici pa&0ytseis accoun
SGupervision i s verdys ptoos ibtei vceléebaurt btohuenrdea rni
its management, and if itds safety of mot

ébut t his csaperviboes needtoensuck éhat managers protect the public

by making sure that they provide theproviens t o0 ensur e apgropri e
a manager itds your r e snitiemaagedi Butistmetimeso ma k
this is difficult when the supervisor of midwives is the manager

Supervisors of midwives have a multifaceted role, wlileeg are required to represent the
interests of pregnant women, the midwife and the maternity services more generally,
particularly in relation to clinical governance and risk management. As was discussed in
chapter two the increase in managers acroshitfe and the maternity services over the past
thirty years has led to midwives with experience and seniority developing their careers within
the NHS management struct$feThe dual responsibilities for some of these supervisors of
midwives was seen to causonfusion andhe blurring of functions both for themselves, the

midwife and the pregnant woman in terms of ensuring accountability and safety.

51 Harrison S., Pollitt GControlling Health Professionals: The future of work and organisation in théQyi¢8
University Press; Buckingham, 1994).
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Many midwivesin this study have indicated that they have pasitive experiences, amdve

a high opinionof the value of statutory supervision. Howevéhnjs chapterhas also
demonstrated that mapgarticipants havsignificant concerns regarding statutory supervision,
with thesebeingseen as having the potential to undermine rather than to support theingellb

of the pregnant woman. Supervision can be valuable both in ensuring the safety of the public
and in supporting the midwife practition&everthelessin order to achieve these aims, there
needs to be more clarity and definition about statutory sigi@mand the role of the supervisor

of midwives.

The next chapter will draw together the themes from the empirical data and reflect on the
influence that the current regulatory framework has on the provisisafe¢arefor pregnant

women
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7. Reflections on the Empirical Findings: Discussion, Recommendations
and Conclusion

7.1 Introduction

Therole of the state in the organisation and governant¢leeghaternity servicehas been a

significant onewithin this study Onemidwife Laura (Ind. >20yrs.in an interviewemarked:

d said to a politician recently that the
God made nookie good, sex is good, sex is not going to stop happening, just because
t hey havenodt esromritteyd soeurtvitchees ,majtust becaus

the government to sort out. I said to hil
you sayé sex is not going to stop becaus
those babies will keep comidgé and we need to get it rigl

Here, the importance of having governmpalicy thatcan provide a maternity service that is
fit for purpose is seen assential Therefore, whilst drawing on the themes that have emerged

in this study, the provision ofe quality care will be reflected upon in this last chapter.

Throughouthe past one hundred years the regulation of the maternity services and the practice
of midwifery has increased exponentially, reflecting shifting government priorities and
ideologies Over the last four decades, the predominant political doctrine has been
neoliberalism in its different form'sThis philosophy has been extremely influential in terms

of reforms to the welfare state, the NHS and healthcare provision, during thidttimes
offersthe context to theurrent regulatory framewottkat governs midwifery practice in this
study.Whilst this thesis has not attempted to provide a full response to the question of whether
this regulatory framework supports or undermines tbéeption of the public, it has sought to

cast new light on it by foregrounding the views of one set of important actors in the provision

of maternity care: namely midwives.

1Peck J., Tickell A., Neoliberalizing Speuipode34(2) (16" December 2002):38804 at 389.
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This final chapter will begin bycknowledging the limitations of this studyd wil make
suggestions for possible future reseataking theselimitations into consideration(7.2).
Following this, the discussion will go ot reflect onthe key findings thatemerged as
pervasive concerns across the areas of midwifery regulation descursshapters four, five

and six(7.3). These were: ensuring safe care in practice (7.3.1), accountability and decision
making (7.3.2), and facilitating woman centred care (7.313.chapter willnextoutlinethe
proposedregulatory reforms that haveeén recommended since the data for this study was
collected (74). Brief consideration of these reforms is necessary as a point of reference for the
section in this chaptéhatsets out my own recommendations for change in light of the findings
from the enpirical research(7.5). This sectionwill make some recommendations for
forthcoming policy which will be linked to the current ongoing government proposals for
reform Finally, the chapter will close with some concluding thoughts on the study in general

(7.6).

7.2 Limitations of the Study and Suggestions for Future Research

The current study has offered a detailed exploration of the perceptions of the regulatory
frameworksthat govern the practice of a cohort of midwives practising in the South East of
England between the period of May 2012 and March 2013. Whilst it has provided some insights

into their experiences and has added to the small body of empirical research iaahissar
recognisednonethelessas being incomplete. First, the study was small. The survey was
distributed to 192 midwivesvhichac hi eved a r esponseamdtwenty of 70
participants took part in serstructured interviews. Within theampling process, attempts

were made to ensure that a wide range of qualified midwives working in the area were accessed

in order that the findings should be representative of midwives in géréoalever the small

2Bryman A.Social Research Method8 ed. (Oxford University Press; Oxford, 2012):188.
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sample size may impact on the geneadtikty of findings in relation to the wider population
of midwives in the UK. Future researttiatincorporates a larger number of participants in a
multi-centre study might facilitate the production of more robust results, which could be then

be appliedo midwives working in the UK more broadly.

Additionally, the small sample size of independent midwife participeaisbeseen as a
limitation, as although the data appears to offer grounds for believing that independent
midwives have a very distinctivperspective, | was nevertheless unable to make any
authoritative claims as a result of the small number included in the study. The need to carry
out further research in termstbie views othis group would seem therefore to be particularly

relevant.

Seond, with a regulatory framework that is continuously evolving, any study can only seek to
represent the views of participantsaatygiven point in time. The value of these findings may
therefore wane as the framework changes, needing additional reseasgiiore participant
perceptions of new governance arrangemeértis. current study hasonethelessoffered a
sustainedocal pointon the fundamental ideological drivers that have underpinned reforms
over the last four decades. Tidentifiedfocuson risk and quality care provision, together with
public/private partnerships, which wetesscussedn chapters two and three, continue to play
an influential role in motivating policyAs a result, ltis may mean that the findings from this
study will cortinue to have some broad relevance notwithstanding the introduction of new,

specific regulatory provisions.

Third, this study has concentrated on clinical governance and risk management in general
terms,ande x pl or ed mi dwi ves 6 Vv soe& specificnadpects pfi thoseo n s

policies. As a consequence, it offers only a partial image of how these systems influence the

care provided to pregnant women. Amoraglie pt h exami nati on of part
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and perceptions of the different aspeofs clinical governance including: performance
management, risk assessment, audit and monitoring might clarify how and in what ways these

specific tools influence maternity care provision.

Finally, although the current study has investigated the opiniomsdwives in relation to the
regulatory framework it has largely ignored the voice of pregnant women, except in so far as
their stories are told in the narratives offered by the midwifery participants. This approach is
justifiable in the context of a sihatudy, as it has given a voice to midwives, who are a hitherto
underresearched group. Nonetheless, it is important to acknowledge that this is a limitation
and that future research that includes the perceptions of the service user would add another
important dimension to the understanding and recognition of the impact of governance on the
woman accessing care. This would be particularly helpful in terms of providing data that may

be used to inform future reforms of the regulatory framework.

7.3 KeyFindings: Emergent Themes

When analysing the views and opinions of the midwives who participated in this study three
key themes emergedhesewere: ensuring safe care in practi¢é.3.1) acountability and
decision making7.3.2) and facilitating womarcentred carg7.3.3) These will now be

reflected upon in the following section.

7.3.1 Ensuring Safe Care in Practice

Across the three different strands of my research, the significance of the influence of the
regulatory framework on the provision of safare was clear for many of the midwifery

participants. The midwives were generally supportive of the need for regulatory structures such
as risk management, clinical guidelines and the statutory supervision of midwives, which were

accepted as being necagsto protect the pregnant woman whilst supporting the midwife.
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Nevertheless, the perception of what is meant by safesicalarly emerged as being complex

and multifaceted.

In chapter three, it was established that the reform of the reguleorgworks has often been
made on the assumption that safety can be achieved through the standardisatioh tf care.
this context, clinical guidelines play an integral part in the treatment regimens for pregnant
women accessing the maternity servicesthilithe empirical literature, clinical guidelines

have been recognised as having the potential to enhance patiehMdaitst this was not
denied by participants, the current study has also revealed the extent to which the utilisation of
guidelines bagk on the average pregnant womaare viewed as problematic. Midwifery
participants did not consider pregnant women to be a uniform cohort and, as a result, on
occasion guidelines were circumvented when they were judged to be incompatible with the
individud womands | abour. Equally, there were ti
guidelineswhich would help to facilitate safe quality care for the woman widauh&ue and
complex circumstances. These findings are interesting as they illustrate haertam
conditions, generic guidelines designed for the average pregnant weeramot considered

to be effective in providing safe care. Thimstrue both in terms of supporting the normal
physiological processes of labour and birth, and in situatiwsisdeviatd from the normal

course of events and thaerechallenging for the woman and midwife.

The data further highlighted inconsistencies between the regulatory sch&mels are
designed to ensure safe care and the broader system of matewunity geovision. It emerged
that some participants were sceptical about clinical governance strategies, believing that their

primary function was to reduce the cost of litigation to NHS Trusts. A heavy emphasis on risk

3Health and Social Caf€ommunity Health and Standards)t2003 ¢.43 s.46; Timmermans S., Berg M., A world
of standards but not a standard world: towards a sociology of standards and standardisatioal Review of
Sociology86(2010):6989; Taylor J., Tough Talk from the NICE Mad EconomicéNovember 2003):4416.

4 Thomas L.H., Cullum N.A., McColl E., Rmus., Soutter J., Steen N., Guidelines in professions allied to
medicine (Reviewgochrane Database of Systematic Revikage 1 Art. No.: CD000349 (2009)
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management, for what was sometimesnsas the wrong reason of reducing costs and meeting
government targets, was thought to have the potential to produce ineffective outcomes for the
woman requiring care. This view of <clinical
research, which foud that such strategies can have a negative influence on the overall
outcomes of care, particularly when combined with competing demands such as financial

constraints, care provision and service user expectation within the NHS.

Concerns regarding the raaship between care provision and clinical governance in the
context of limited funding were likewise seen in the current data. Some midwives suggested
that women who were deemed to be high risk were less likely to receive quality care as a result
of stdfing problems, and the lack of resources in a financially restricted service. This concern
also supports the findings regarding adequate staffing of maternity units notedKipghe

Fund Report(2011), which identified that there was some, albeit lichikeidence to link
staffing levels with outcomes of cat@he current study adds to the available evidence about
the impact of staffing in maternity units by acknowledging that, for the participants, low
numbers of expert staff are thought to be an ingmbinfluence on the provision of safe quality
care. These findings additionally support #iegs Fundr e c o mmendati on f or

depl oyment of existing stafféo.

In chapter five, when the discussion centred on the ability of the NMC to ensureasafe
many participants felt that the regulator had limited appreciatitreédsues related to service
provision.Funding was alsa concerrhere, with the NMC being understood at times to be

penalising individual midwives who attempt to offer careclvallenging circumstancefor

$2Y | &+ dI Wy dzl lghimk &f Be@lth Gtalff inMiASIZIKE Doés & khicaRGovernanva®ma solution
Clinical Governance an International Journa(2@D9) (4):304314.

® Sandall J., Homer Gadler E., Rudisill C., Bourgeault ., Bewley S., Nelson P., Cowie L., Cooper C.T8arry N.,
Kings Fund Report: Staffing in Maternity Unitgtigg the right people in the right place at the right tiniEhe
Kings Fund; London, 2011) at 9

ibid.
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fiscal failings in the wider NHS. Further, the regulatory codes and guidelines which are issued
periodically by the NMC, were seen by several participants as a device to enforce conformity,
regardless of the consequence. dswwidely felt that these rules and procedures did not
recognise that behaviour and actions in practice are influenced by budget constraints and
government policy, which taken together, have the potential to produce unsafe care. Whilst
there is a paucityfo exi sting empirical research on mid
NMC, one key finding of this study thusthat the regulator was often understood to be remote

and lacking familiarity with the practice of midwifery. This detachment was believhdve

had a bearing on the NMCO6s ability to fulfil

In the context of midwifery regulation this study has, in addition, examined the statutory
supervision of midwifery, which forms an extra layer torégulatory framework for midwives
practising in the UK. Whilst there have been stutlheshave investigated whether statutory
supervision can be used as a method for facilitating quality’ taeee was little in the previous
empirical literature to sugest a positive correlatiohThe current study casts further light on

this aspect of the regulatory framework, finding that while many were positive, for others,
statutory supervision appeared on occasion to be ineffective and failed to provide the
appropiate support that midwives neesthen caring for the pregnant woman in practice is

challenging.

N

Participantsé views on supervision were clo
and personal qualities of the individual supervisor of midwives and this confirms the findings

of earlier studies. For e x éound tha the sapervisod of i a mo

8Ball L., Curtis P., Kirkham M/hy do Midwives LeavéRoyal College of Midwives (RCM) and The Department

of Trade and Industry Partnership Fund, 2002); McDaid C., Stdfaate J., Supervision: how can the gap be
bridged?Midwives: The official Journal of the Royal College of Midwi{Eg2006):18a.83

1 Syaklg ! ®x /fFN]S 5@ [2y3T ! ®dCPX aARSABSaE | yR adz.
supervision of midwifery within the United Kingdom: A systematic reWkgwifery 29 (2013):7585.
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midwives needed to possess a range of skills if adequate support was to be pPovimess

(1993) likewise drew attention to the significance of the supervisory relationship and the
interpersonal traits possessed by the siger!! In the current study, these aspects were
observed to enhance the connection between the midwife and the supervisor of midwives,
revealing these key traits to be just as valuable to the effectiveness of statutory supervision in
the modern maternitgervices as they were twenty years ago. In my sth@yimportance of

the supervisor having detailed knowledge and expertise was emphasised. Here, the generic
competencies which are prescribed by the N¥I@ere deemed by some participants to be
inadequateas they do not accentuate the need for expert knowledge when events in practice
are difficult. This situation was moreover compounded by the existing 24 hour access system
where the midwifehas he abi |l ity to be sagelisromowivesant act
any time!® Several participants suggested that this system did not offer adequate supervisory
support, as the supervisor might not possess the requisite clinical expertise to be able to assist
the midwife with the complex events that she migihtrying to manage and, which therefore

had the potential to impact on the outcome of care.

As with other areas of midwifery governance, the role of the supervisor of midwives was felt
to be subject to organisational influences. Burden and Jones (fif28%) that it was the
perception rather than an actual conflict of interest that was probleth&iapleton and
Kirkham (2000), who examined the supervision of midwifery in detail, additionally observed

that for some supervitsiotrist iodn anli dlwo walst it hed ew

W2 At tAlFYa 9dadwWz [/ f Ay A Gkiay #Q edgSuwision BfVid@ivHBIEDREIAor 4 A 2 Y A
Midwives press; Oxford, 1996):1452.

11 Mayes G., Quality through supervisiBritish Journal of Midwiferg(2) (July/August 1993):13B41

2 Nursing and Midwifery Council (NMSjandards for the preparatn and practice of supervisors of midwives

(NMC; London, October 2005

B Nursing and Midwifery Council (NME)dwives Rules and Standar@MC; London, 2012a) Rule 9 states: this

YAIKG 06S G4KS YARGAFSQaA Yyl YSR &adzLISNIBBAAaA2NI 2NJ Fy23GKSNJ ad
¥ dzNRSY . &3 W2ySa ¢d3 aAiRgADSaQ Btk Naudalof Milwikry(@® F & dzLJS N
(1999):547552
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their role as a supervisétin the current study, the dual role of supervisor of midwives and
manager constricted rather than enhanced the supervisor/supervisee relationship for a number
of participants, whicthad the capacity to weaken the aim of statutory supervision. These
findings thus add further weight to the existing awareness of the tension that occurs for the
supervisor of midwives who has managerial responsibilities, which may conflict with the role

of professional supporter. As was seen above, this can create difficulties for both the supervisor

of midwives and supervisae terms of the provision of safe care in practice

7.3.2 Accountability and Decision Making

In chapters two and threthe develgpment ofregulatory strategies of clinical governance and

risk managementvas discussed. Whilst potentially offering a useful tool for healthcare
professionals, these systems can also create challenges for healthcare professionals in terms of
compliance wth guidelineghatreduces the ability to make clinical decisions based solely on
professional judgement. Within the literature, it is recognised that compelling medical
professionals to conform to clinical guidelines can be problematic, as doctorsanlpafear

losing professional autonon§When this question of compliance was examined previously,
Parker and Lawton (2000) found that midwives were more critical and doctors more accepting
when guidelines were contraven€dlhis was linked to professiahdecision making and

autonomythatthe medical profession value highfy.

5Stapleton H., Kirkham M., Supervision of Midwives in England-1998. In Kirkham Med. Developments in
the Supervision of Midwes(Books for Midwives Press; Oxford, 2000):921

16 Michie S., Johnston M., Changing Clinical Behaviour by Making Guidelines BpiisificMedical Journal
(BMJ) 328 (7) (2004):34345; Harpwood V.Medicine, Malpractice and Misapprehensio(Routledge
Cavendish; Oxon, 2007).

7 Parker D., Lawton R., Judging the use of clinical guidelines by fellow profesSiorialsScience and Medicine
51(2000): 66%577.
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In the current studynidwifery compliance with guidelines was found to be more complex than

the earlier researcfiwould seem to suggest. Here, tension was found to exist betVi@ieal
guidelines and decision making in relation to the normal physiological processes of birth. In
these situations, some participants resorted to creative compliance so that unnecessary
intervention in childbirth could be avoided. In other circumsganstrict adherence to clinical
guidelines was viewed as a defensive mechanishparticipants believed would prevent
criticism and I|itigation. To a certain exter
where midwives and obstetricians admeuitto acting in a defensive manner in order to avoid
claims of litigation, although Symon found
open to interpretation and related to issues such as: the use of more invasive investigations,
growing useof electronic fetal heart monitoring in labour and an increasing caesarean section
rate’°S y mo n 6 £'hawevardig not examine thajidl compliance with clinical guidelines

that midwives in this study highlighted as being a defensive mechanism, anbelausrent

study broadens the appreciation of defensiveness and the influence that it has on midwifery

practice.

In chapter four, the concepts of accountability and defensive practice were seen to be linked.
In the study, a number of participants appeared unwilling to take responsibility for the provision
of care because of the fear that there might be a poor outoomvkich they might be held to

be culpableThis mirrors earlier research that explored why midwives ceased to practice in the
UK, discoveringevidence that some midwives feared condemnation and punishment if

mistakes were made when providing care affidtte profession as a resgit. The findings

Yibid.

20 Symon A., Litigation and defensive clinical practice: quantifyingptibelem Midwifery 16 (2000a):814;
Symon A, Litigation and changes in professional behaviour: a qualitative apptaiadfiery 16 (2000b): 121.
2Libid.

22 Curtis P., Ball L., Kirkham M., Why do midwives leave? (Not) Being the kind of midwife you waRtitiste
Journal of Midwifery14(1) (05 Jan 2006): 231.
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from the current study emphasize that for those participants, who chose to remain, rather than
leaving the profession, practicing defensively might be a way to avoid the criticism and
penalties that they fear.

Additionally in chapter four it emerged that several participants were concerned by the
perceived demand to follow clinical guidelines uncritically. In these circumstances, it was felt
that the midwife was deskilled by these procedures, which consequeptiiyed them of
proficiency and competence in decision making, and that had the capacity to have a negative

influence on midwifery practice and the care offered to pregnant women.

The notion of accountability was alsday concern in the discussionthe NMC. Although

the regulator has a statutory duty to protect the pébbéficial reports demonstrate that the

NMC has performed inadequately in terms of fitness to practice processes, which has led to
questions about its ability to be responsilolethe practice of its registrarts Whilst much of

the literature?> and NMC guidancé® discusses concepts of accountability, there is limited
empirical data on the impact of regulatory accountability from a midwifery perspective. In my
study many partipants had a heightened sense of cognizance of their own accountability to
the regulator but were unclear about regulatory processes more generally. As a result, a number

of midwives appeared to have a disproportionate fear of being removed from ther redigth

22 Nursing and Midwifery Order (200Pprt 1l 5.3 (4).

ZHouse of Commons Health CommittB®& Report of Session 20413} :2103 accountability hearing with the
Nursing and Midwifery Counc{Stationary Office; London,®3December 2013)Council for Healthcare
Regulatory Excellence (CHBEategic review of the Nursing and Midwifery Council: Realor CHRE; London,

39 July 2012).

2Baldwin R., Cave M., Lodge Minderstanding Regulation: Theory, Strategy and Pra&ied. (Oxford
University Press; Oxford, 201B38-355; Ayres | and BraithwaiteResponsive Regulation: Transcending the
Deregulation Debat¢Oxford University Press; Oxford, 1992); Gould Dergaging with accountabilitgritish
Journal of Midwiferyl7(1)(January 2009):6; Savage J., Moorénterpreting accountabilityAn ethnographic
study of practicenurses, accountdlity and multidisciplinary team decision making in the context of clinical
governance (Royal College of Nursing; London, 2004); International Confederation of Midwives (ICM)
Professional Accountability of the Midwife: Position Statenfii¥l; The Hague,dtherlands, 2014).

26 Nursing and Midwifery Council (NMT)e Code: Standards of conduct, performance and ethics for nurses and
midwives(NMC;London, 2008): This version of the Code statésK | i (KS YARGATFS Aa I 002 dzy
YR 2 YA &axh Bobaratess dedision makindNursing and Midwifery Council (NMQOhe Code
Professional standards of practice and behaviour for nurses and midM¥S; London, 201: in the latest
version of the Code accountability is not explicitly discussed isdhge way as it was in the previous version.
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