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Introduction
[bookmark: _Hlk184851841]A rich body of scholarship analyses – and laments – how family law is conceptually underpinned by the ideology of the nuclear family form rather than, for example, concepts such as dependency, care or vulnerability; or perhaps even safety or social justice.[footnoteRef:2] While none of these concepts are necessarily benign or straightforward to operationalise,[footnoteRef:3] their evocation offers us important provocations for rethinking family law’s purpose in society and the values we might want it to ‘channel’[footnoteRef:4] and possibly even nurture.[footnoteRef:5] This short paper presents a thought experiment relating to family law in the context of surrogacy. It focuses on the regulatory interplay between legal parenthood and the child welfare principle in the context of surrogacy. In analytic terms, I am interested in how the more overtly rule-based regulatory mode of determining legal parenthood forms a prescriptive canvass for the more discretionary determinations of child welfare.[footnoteRef:6] While the welfare principle is rightly described as ‘flexible’ and ‘indeterminate’,[footnoteRef:7] family law scholarship has demonstrated how the concept is informed and delimited by family form ideology.[footnoteRef:8] The argument I develop is that until family law moves beyond the unitary ideological model of the nuclear family in the context of legal parenthood rules – such as by simultaneously recognising the legal status of surrogates and intended parents at birth – the more discretionary regulatory modes and concepts for family law such as the welfare principle will remain fundamentally constricted by family form ideology. This in turn means that it will be difficult, if not impossible, to ever operationalise a family law that is meaningfully underpinned by concepts, or ‘values’ other than family form ideology.  [2:  For a small taste of this literature see, for example, M Fineman, The Neutered Mother, The Sexual Family and Other Twentieth Century Tragedies (Routledge, 1995); Law Commission of Canada, Beyond Conjugality: recognizing and supporting close personal adult relationships, JL2-18/2001E (2001); A Diduck, Law’s Families (Cambridge University Press, 2003); J Wallbank and J Herring (eds), Vulnerabilities, Care and Family Law (Routledge, 2013); A Brown, What is the Family of Law?: The Influence of the Nuclear Family (Hart, 2019). Little has been written about the concepts of safety or social justice underpinning family law. However, see R Hunter, M Burton and L Trinder, Assessing Risk of Harm to Children and Parents in Private Law Children Cases: Final Report (Ministry of Justice, 2020) for a highly significant research report on how family law can undermine the safety of its subjects. ]  [3:  See Brown, ibid, 169–197.]  [4:  C Schneider, ‘The Channelling Function in Family Law’ (1992) 20 Hofstra Law Review 495.]  [5:  I say ‘nurture’ without wanting to overstate the causative potential of law on human behaviour. ]  [6:  There is certainly scope for this interplay to be analysed in a mutually constitutive way, by examining how welfare determinations reinforce, reify and give meaning to the rules determining legal parenthood. However, in the interest of space, I leave that analysis for another day. ]  [7:  See R George, Ideas and Debates in Family Law (Hart, 2012), 112–128. See further R Mnookin, ‘Child Custody Adjudication: Judicial Functions in the Face of Indeterminacy’ (1975) 39 Law and Contemporary Problems 226.]  [8:  See, for example, F Kaganas, ‘A Presumption that “Involvement” of Both Parents is Best: Deciphering Law’s Messages’ [2013] CFLQ 270.] 

I demonstrate my argument by reference to recent law reform recommendations for surrogacy from the English and Welsh, and Scottish Law Commissions.[footnoteRef:9] I show that despite proposing a significant change to long-standing rules on legal parenthood by recommending that in certain regulated arrangements intended parents should be recognised as legal parents at birth to the exclusion of the surrogate,[footnoteRef:10] the Commissions’ proposals firmly adhere to the same ideology of the nuclear family model. They do so by simultaneously insisting on exclusivity for legal parenthood and by framing surrogacy as about substitution and exchange.[footnoteRef:11] The consequence is that the nuclear family form, through overt legal parenthood rules, continues to be the preliminary prism through which surrogacy is understood and regulated, and legal decisions relating to the child’s welfare made. This argument builds on previous work where I argued that the underpinning family form ideology of the parenthood provisions of the Human Fertilisation and Embryology Act 2008 would have significantly more regulatory impact than the welfare provision of the same legislation.[footnoteRef:12] This argument has been borne out in, for example, subsequent empirical investigations of how clinicians operationalise the welfare principle.[footnoteRef:13]  [9:  Law Commission and Scottish Law Commission, Building families through surrogacy: a new law, Vols I (Core Report), II (Full Report) and III (Draft Bill), Law Com No 411, Scot Law Com No 262 (HC 1237, SG/2023/77, 2023).]  [10:  See Draft Bill, ibid, s 4.]  [11:  See further critical kinship studies on surrogacy such as I Stuvøy, ‘Troublesome Reproduction: Surrogacy Under Scrutiny’ (2018) 7 Reproductive Biomedicine & Society Online 33 and J Gunnarsson Payne, ‘Autonomy in altruistic surrogacy, conflicting kinship grammars and intentional multilineal kinship’ (2018) 7 Reproductive Biomedicine & Society Online 66 and ‘Re-queering Reproduction: Queer Kinship, ‘Reproductive Third Party’ and the Incest-taboo’ in U Dahl, J Mizielińska, R Uibo and A Sorainen (eds), Queer(y)ing Kinship in the Baltic Region and Beyond (Södertörns högskola, 2023), 49–74.]  [12:  J McCandless, ‘Cinderella and her cruel sisters: Parenthood, welfare and gender in the Human Fertilisation and Embryology Act 2008’ (2013) 32 New Genetics and Society 135.]  [13:  E Lee, S Sheldon and J Macvarish, ‘After the “need for … A father”: “The welfare of the child” and “supportive parenting” in assisted conception clinics in the UK’ (2017) 6 Families, Relationships and Societies 71.] 

Of further relevance to this collection, is that family law scholarship has also shown the impact of nuclear family ideology in how parenting is regulated in contexts such as lone, post-separation, same-sex, and ‘assisted’ parenthood.[footnoteRef:14] In other words, how traditional expectations relating to (gendered) nuclear family stereotypes shape the expectations of parenting and familial behaviour in not just nuclear families, but all families.[footnoteRef:15] The provocation I have for this collection is whether a different framing of legal parenthood at birth in the context of surrogacy could help contribute to a shift in family law’s prioritisation of nuclear family form norms. Specifically, if surrogacy law was reformed not within the confines of the nuclear model, but instead afforded legal recognition to surrogates alongside intended parents, what might this foreground? Might care, vulnerability, or perhaps even solidarity be centred, rather than expectations about gender and family form? How might these concepts differently shape determinations of child welfare or ‘good parenting’? Could they encourage more socially just legal responses to surrogacy that countenance the potential vulnerabilities of all involved in arrangements,[footnoteRef:16] rather than prioritising some over others through (exclusive) legal recognition? [14:  See, for example, Fineman, above n 1; R Cain, ‘The Court of Motherhood: Affect, Alienation and Redefinitions of Responsible Parenting’ in J Bridgman, H Keating and C Lind (eds), Regulating Family Responsibilities (Ashgate, 2011), 67–90; Kaganas, above n 7; A Diduck, ‘“If Only We Can Find the Appropriate Terms to Use the Issue Will Be Solved”: Law, Identity and Parenthood’ [2007] CFLQ 458; J McCandless and S Sheldon, ‘The Human Fertilisation and Embryology Act (2008) and the Tenacity of the Sexual Family Form’ (2010) 73 Modern Law Review 175; and K Horsey and E Jackson, ‘The Human Fertilisation and Embryology Act 1990 and Non-Traditional Families’ (2023) 86 Modern Law Review 1472.]  [15:  Diduck, above n 1.]  [16:  D Riggs and C Due, A Critical Approach to Surrogacy: Reproductive Desires and Demands (Routledge, 2017), 4.] 

The paper proceeds as follows. In the next section I explain why I find legal parenthood important in the context of surrogacy, and family law more generally. I then explain the Law Commissions’ recommendations on legal parenthood and offer a critical analysis relating to my preferred legal reform approach. The Law Commissions’ recommendations relating to parental responsibility are similarly analysed, then the paper concludes.
Holding onto an anti-hero?
In this collection, Claire Fenton-Glynn invites us to think about whether we should focus family law less on status (ie legal parenthood) and more on the social concept of parental responsibility.[footnoteRef:17] This generative invitation is one that resonates with family abolition scholarship and activist work[footnoteRef:18] and the close imbrication of law’s drive for ‘certainty’ around parental status and family law’s deep-rooted ties with private property rights and inheritance.[footnoteRef:19] If I want to urge a family law that is more firmly undergirded by concepts other than family form ideology, why not embrace the abolition of parental status and the potential fracturing of family law’s relationship to societal notions of legitimacy, the reification of biology, and the private nuclear family that it might bring?[footnoteRef:20] [17:  C Fenton-Glynn, this collection.]  [18:  See for example, K Weeks, ‘Abolition of the family: the most infamous feminist proposal’ (2021) 24 Feminist Theory 433; S Lewis, Abolish the Family: A manifesto for Care and Liberation (Verso, 2022).]  [19:  See Fenton-Glynn, above n 16.]  [20:  See further L Davis, this collection.] 

My hesitancy is two-fold. First, I have concern that without a core of rule-based presumptions about the automatic attribution of legal status at birth, we place those who are most minoritised and stigmatised at greater risk of (a) not being seen as having a socially valued connection to their children and (b) not having subjectivity in their own right.[footnoteRef:21] Bright-line rules about legal status at birth mean, for example, that every person giving birth has a legal relationship to the child they bear. That relationship may be waived or transferred, or, indeed, removed, but there is no discretion or third party ‘judgement’ about whether they should acquire legal status at the significant moment of birth. Having legal status ab initio is not without significance, particularly for minoritised parents, as Beth Tarleton and Nadine Tilbury’s paper in this collection on the experiences of parents with learning disabilities who have their children removed aptly demonstrates.[footnoteRef:22] Second, while the more socially focused legal concept of parental responsibility in English and Welsh law has always been more flexible,[footnoteRef:23] and more focused on the doing of parenting rather than the being of parenthood, this is not without hierarchy or constriction relating to the nuclear family form norm.[footnoteRef:24] My concern here is that unless we grapple with important questions about how and why we ground or recognise (some) parent–child connections in law – other than nuclear ideals – we will come full circle in terms of making decisions about who has, or should have, legal parental responsibility. In other words, abolishing legal parenthood may not create enough space in family law for concepts other than the family form to flourish. Instead, we need to grapple with the constrictions of legal status itself and how family form ideology comes to stand as a proxy for child welfare.  [21:  On these points in the context of chattel slavery see the pathbreaking article by H Spillers, ‘Mama’s Baby, Papa’s Maybe: An American Grammar Book’ (1987) 17 Diacritics 64.]  [22:  See B Tarleton, this collection.]  [23:  For example, it can be held by more than one person and just because another person subsequently acquires parental responsibility, it does not mean that another person’s parental responsibility with respect to the child must cease (Children Act 1989, s 2).]  [24:  Diduck, above n 13; H Reece, ‘The degradation of parental responsibility’ in S Gilmore, J Herring and R Probert (eds), Responsible Parents and Parental Responsibility (Hart, 2009), 85–102.] 

I realise that I am arguing for the importance of rule-based legal parenthood in the context of painful histories of forced adoption[footnoteRef:25] and rising rates of recurrent care proceedings with birth families having children removed and their parental rights terminated.[footnoteRef:26] Moreover, in the context of child protection law, the courts do not need the consent of legal parents to make an adoption order, if it is in the child’s welfare to make the order.[footnoteRef:27] At birth legal status is therefore not a surety against later exercises of power or force against those who are minoritised, stigmatised or vulnerable. In response, I would say two things. First, maintaining rule-based, at birth, legal status that reflects significant reproductive and kinship connections (however defined – which is crucial) does not preclude a wider focus on the importance of reproductive justice, whether for family law or society at large.[footnoteRef:28] Second, if my argument here can only be that things would be so much worse if birth-givers, or those with other significant connections to a child had to ‘qualify’ for legal status, rather than gain it automatically, I am content with that being the threshold of the argument. Obviously, in the context of surrogacy law in the UK, intended parents have had to do just that, by applying for a parental order.[footnoteRef:29] Many have catalogued how this is unsatisfactory[footnoteRef:30] and my alternative law reform proposal of simultaneous legal recognition at birth for surrogates and intended parents is a thought experiment about what family law – and its subjects – might stand to gain by moving away from the unitary ideological model of the two-parent nuclear family in the context of surrogacy.[footnoteRef:31]  [25:  For a recent publication based on experiences of forced adoption throughout the UK see K Constantine, Taken: Experiences of Forced Adoption (PRAM Publications, 2024).]  [26:  K Broadhurst, B Alrouh, C Mason, H Ward, L Holmes, M Ryan and S Bowyer, Born into Care: newborn babies subject to care proceedings in England (Nuffield Family Justice Observatory: Nuffield Foundation, 2018); A Bachar, K Broadhurst, L Cusworth, L Griffiths, R Johnson, A Akbari et al, Born into care: newborns and infants in care proceedings in Wales (Nuffield Family Justice Observatory: Nuffield Foundation, 2019).]  [27:  Adoption and Children Act 2002, s 51(1)(b). Note that the Law Commissions’ recommendations would introduce this for surrogacy, as discussed later.]  [28:  On reproductive justice, see L Ross and R Solinger, Reproductive Justice: An Introduction (University of California, 2017). ]  [29:  Human Fertilisation and Embryology Act 2008, s 54.]  [30:  See, for example, K Horsey and S Sheldon, ‘Still hazy after all these years: the law regulating surrogacy’ (2012) 20 Medical Law Review 67; E Jackson, ‘UK Law and International Commercial Surrogacy: “the very antithesis of sensible”’ (2016) 4 Journal of Medical Law and Ethics 197.]  [31:  As opposed to, for example, in the context of step or co-parenting. On the latter, see D Lima, this collection.] 

The Law Commissions’ recommendations on legal parenthood
Legal parenthood is usually an area of contention in surrogacy law reform debates. Those concerned about it tend to either want the surrogate to be the legal mother, to the exclusion of the intended parents (often to discourage surrogacy), or vice versa. Law reform discussions are typically limited to considering legal parenthood in this either/or way, with the insistence on replicating the nuclear family form ideology hierarchising vulnerabilities. In arguing for an enlargement of this law reform conversation, I now provide an evaluation of the Law Commissions’ recent recommendations, showing how their adherence to the two-parent nuclear family ideology delimits child welfare determinations.
The Law Commissions recommend a regulatory pathway for surrogacy arrangements, with eligibility criteria reflecting policy preferences for domestic and ‘altruistic’ surrogacy.[footnoteRef:32] The pathway recommendations would introduce a regulated route for surrogacy to be overseen by non-profit Regulatory Surrogacy Organisations (RSOs). As well as providing general support throughout the surrogacy process and afterward, RSOs would oversee various legally required ‘risk management’ activities, such as screening and safeguarding checks, independent legal advice, implications counselling, and the production of a regulated Surrogacy Statement between the parties to help make expectations of the arrangement clear.[footnoteRef:33] The recommendations would therefore put much of the current practice of the main voluntary surrogacy organisations on a statutory footing,[footnoteRef:34] with surrogacy being brought under the regulatory remit of the UK fertility regulator, who would oversee RSOs.[footnoteRef:35] [32:  Draft Bill, above n 8, s 8 (domestic) and ss 39–50 (on permitted payments). Note that there is debate on the assumed clear demarcation between ‘altruistic’ and ‘commercial’ surrogacy. In this paper, I adopt the language of the Law Commissions, but a preferred term might be ‘not for profit’ surrogacy. ]  [33:  Draft Bill, above n 8, ss 5–8.]  [34:  Currently, these are SurrogacyUK (SUK), Brilliant Beginnings, Childlessness Overcome Through Surrogacy (COTS) and My Surrogacy Journey. Note that COTS has recently announced that it will close in September 2025.]  [35:  Draft Bill, above n 8, s 52 (and Part 4 generally on the licensing regime for RSOs).] 

For regulated surrogacy arrangements, the Law Commissions recommend that what they term ‘legal parental status’[footnoteRef:36] crystallises at birth. This means that once a surrogate child is born, legal status can only be changed by a court order. Since 2010, child welfare has been the paramount consideration for court orders in the context of surrogacy, namely parental orders relating to the transfer of legal parenthood from the surrogate (and possibly her spouse/partner) to the intended parents or parent.[footnoteRef:37] The Law Commissions’ recommendations maintain the paramountcy principle, and indeed, parental orders would continue to be the main regulatory mechanism for surrogacy agreements that do not follow the regulatory pathway (ie international agreements and domestic DIY agreements). However, for a regulated surrogacy arrangement, legal parental status at birth would be attributed to the intended parents or parent, to the exclusion of the surrogate.[footnoteRef:38] This is contingent on the surrogate’s ongoing consent to the arrangement.[footnoteRef:39] Under the recommendations, a surrogate can withdraw her consent to the arrangement up until the child’s birth is registered.[footnoteRef:40] Such a withdrawal needs to be in writing or an audio-visual recording.[footnoteRef:41] If a surrogate withdraws consent before birth, she will have legal parental status once the child is born and the intended parent(s) will have to apply for a parental order if they want this transferred.[footnoteRef:42] If a surrogate withdraws consent after birth, the intended parents remain the legal parents, and the surrogate must apply for a parental order if she wants legal parental status for the child.[footnoteRef:43] We therefore easily see how the either/or framing of legal parenthood remains firmly embedded in the recommendations. It is also ‘all or nothing’, with no consideration given to, for example, different forms of legal status.  [36:  Full Report, above n 8, para 4.7]  [37:  The Human Fertilisation and Embryology (Parental Orders) Regulations 2010 (SI 2010/985).]  [38:  Draft Bill, above n 8, s 4.]  [39:  Draft Bill, ibid, ss 8 and 9.]  [40:  Draft Bill, ibid, s 21(5).]  [41:  Draft Bill, ibid, s 9(5).]  [42:  Draft Bill, ibid, ss 15–18.]  [43:  Draft Bill, ibid, s 21. There is nothing in the recommendations or draft bill about what happens if a surrogate changes her mind during birth, when written or audio-visual recorded notice of her withdrawal may be very difficult.] 

While there may be different aspects that appeal to intended parents about the regulated route, I find it interesting that the Law Commissions present ‘certainty’ around legal parental status as the main incentive for intended parents to pursue a regulated arrangement.[footnoteRef:44] What I find doubly interesting is that legal parental status is also presented as the main way of protecting surrogates against exploitation, in that they can withdraw their consent to the arrangement and either have legal parental status at birth (to the exclusion of the intended parent(s)) or apply for it after birth, depending on when consent is withdrawn.[footnoteRef:45] A surrogate’s withdrawal of consent puts the intended parent(s) in the position of either having to apply for a parental order (ie what the law is now) or objecting to a surrogate’s application for a parental order. This makes the ‘certainty’ offered to intended parents ring hollow, as they could still face the prospect of court proceedings to establish their legal connection to the child. There is also no room to consider that non-exclusive parental legal status might be best for the child’s welfare. Furthermore, it seems disingenuous to assert the significance of parental legal status in protecting surrogates from exploitation while simultaneously creating situations whereby surrogates need to apply to court to establish that legal status (particularly while another person or persons hold it). A further recommendation is also significant here, which is for courts to be given the power to dispense with the need for the surrogate’s consent for the making of a parental order in favour of the intended parent(s), when it is in the child’s welfare to do so.[footnoteRef:46] This would be a significant change to the current law and make parental orders more akin to adoption orders in the context of child protection proceedings where strict thresholds of ‘significant harm’ have to be met before orders can be made.[footnoteRef:47] The entwining of surrogacy law with child protection law in this way is regrettable.  [44:  Law Commission and Scottish Law Commission, Building Families Through Surrogacy: A New Law – Summary Report (2023) 4.]  [45:  Ibid.]  [46:  Draft Bill, above n 8, ss 16(7) and 18(8).]  [47:  Children Act 1989, s 43.] 

Rather than take pressure off the concept of legal parenthood for surrogacy, the recommendations maintain its either/or nuclear significance and delimit future consideration of the child’s welfare by necessitating a preliminary parental order application. To demonstrate, if a surrogate withdraws her consent from a regulated arrangement, a dispute will likely ensue about where the child lives and who they have contact with. In other words, what family law traditionally considers under a child arrangements order application.[footnoteRef:48] Parental order applications, on the other hand, are about who has legal status, rather than wider decisions about a child’s upbringing. This means that under the proposed recommendations, the preliminary issue of legal parental status will still need to be determined in an either/or, ‘all or nothing’ way before court time is spent on applications about the practicalities of the child’s life. This takes time, and what is decided will influence how child welfare is determined in any subsequent applications. In addition, the recommendations retain the current position that parental order applications must be determined with the child’s welfare as the paramount consideration. In making an either/or decision about legal parental status, nuclear family form ideology will influence welfare determinations. However, these decisions may not be straightforward in the context of surrogacy given that the simultaneously revered components of the nuclear family will be split across the surrogate and the intended parent(s).[footnoteRef:49] We have seen judges grapple with how to configure this fragmentation in the context of disputes between lesbian couples and known donors, as well as disputes involving single women and known donors.[footnoteRef:50] Determinations of child welfare in these disputes are remarkably – if differently – influenced by nuclear family ideology, rather than alternate family forms being met on their own terms. Before returning to how simultaneous legal status at birth for surrogates and intended parents might potentially shift family law in directions other than the unitary nuclear family form, I offer an evaluation of why the Law Commissions’ recommendation for simultaneous parental responsibility is problematic, rather than innovative for family law.  [48:  Children Act 1989, s 8.]  [49:  For a detailed discussion of the various components of the nuclear family form see McCandless and Sheldon, above n 13. ]  [50:  L Smith, ‘Tangling the web of legal parenthood: legal responses to the use of known donors in lesbian parenting arrangements’ (2013) 33 Legal Studies 355.] 

The Law Commissions’ recommendations on parental responsibility
In their recommendations on parental responsibility, the Law Commissions have taken up the current flexibility offered by legal parental responsibility, in that it can be held by non-parents and by more than two adults. They recommend that surrogates who have not withdrawn consent to a regulated surrogacy arrangement should have legal parental responsibility alongside the intended parent(s).[footnoteRef:51] This parental responsibility is extinguished at the end of six weeks after birth, so long as the surrogate does not give notice of withdrawing her consent from the agreement.[footnoteRef:52] The recommendation seems designed to ensure that both the intended parents and the surrogate can make decisions about the child in the first six weeks. This may relate to concerns about medical treatment in the early days,[footnoteRef:53] or it could reflect a hesitancy to entirely strip surrogates of a legal connection to the child. Either way, it makes surrogates legally responsible for a child they have no formal legal status in relation to. This seems at best odd, and at worst, socially unjust, reflecting historic gendered responsibility for children in the context of illegitimacy.[footnoteRef:54] The further recommendations on parental responsibility and standing under the Children Act 1989 in various configurations of legal parental status get very confusing in the draft bill,[footnoteRef:55] again steering court time to preliminary questions of status and standing, rather than substantive issues regarding the child’s welfare. As with parental order applications, it will be family form ideology that evokes family law’s response to surrogacy, standing as a proxy for child welfare determinations.  [51:  Draft Bill, above n 8, s 31 (and s 34 for Scotland).]  [52:  Ibid. ]  [53:  Full Report, above n 8, paras 4.23, 4.31 and 4.32.]  [54:  See generally, Law Commission, Family Law – Illegitimacy, Law Com No 118 (HMSO 1982).]  [55:  Draft Bill, above n 8, ss 32 and 33 (and ss 35–38 for Scotland).] 

In recommending simultaneous parental responsibility rather than simultaneous legal status, the Law Commissions unfortunately leave untouched the ideological underpinnings of legal parenthood. They do this by insisting that status remains within the confines of the exclusive and private nuclear family, as a way of identifying ‘real’ parents or kin who should have a permanent, life-long connection with the child.[footnoteRef:56] By insisting on exclusivity, the recommendations and the family law they contour, remain more concerned with ideological truths about relatedness, private property rights and inheritance, rather than, for example, actual experiences of relatedness, ongoing interdependence and perhaps even identity rights.[footnoteRef:57] They also fail to create space to consider why a different formulation of legal parenthood, and indeed a different approach to legal status at birth altogether in the context of surrogacy, might be in the interests of child welfare, both for particular children and generally. For example, might it be beneficial for child welfare for values such as collaboration and solidarity – which I suggest are present in many surrogacy arrangements – to be acknowledged in family law through a much less rigid model of legal status? Might it be socially just at the key moment of birth to make ‘visible’ rather than ‘invisible’ the relationships to each other and the interconnected reproductive labour of surrogates alongside that of intended parent(s)? [footnoteRef:58] Does the legal status that is afforded at birth need to be the same for all persons with a socially valuable connection to the child, or would it be beneficial for family law to move away from the unitary ‘all or nothing’ character of legal status? For example, should a surrogate remain resolute in their desire not to parent the child, can their legal status be differently constituted from intended parents who are raising the child? [56:  Note that legal parental responsibility ends when the child turns 18. On the life-long nature of the parent–child connection, see further M Harding, this collection.]  [57:  In this collection, see M Harding. See also A Brown and K Wade, ‘The incoherent role of the child’s identity in the construction and allocation of legal parenthood’ (2022) 43 Legal Studies 1.]  [58:  Stuvøy, above n 10; Gunnarsson Payne, above n 10.] 

Law reform that engages with some of these questions in the context of surrogacy might better help generate a family law that is able to operationalise concepts other than family form ideology. However, by maintaining nuclear family form ideology in the context of rule-based legal status, the Law Commissions’ recommendations, to include those on simultaneous parental responsibility, are much less innovative than they may at first blush appear. ‘Indeterminate’ regulatory concepts like child welfare continue to be dulled and constricted by legal parenthood rules overtly adopting family form ideology.
Conclusion
The Law Commissions did consult on the possibility of simultaneous parental legal status for surrogates and intended parents but dismissed it as a possibility.[footnoteRef:59] This was a lost opportunity for family law with the Law Commissions’ recommendations aiming to ‘contain’ surrogacy within the confines of the nuclear family form by insisting on either/or exclusive parental legal status. In doing so, they frame surrogacy as being about substitution and exchange, which mean that liberal values of private ordering – which are capturing the development of family law at accelerated pace[footnoteRef:60] – are more likely to be taken up in the context of surrogacy than social justice concerns, such as care or solidarity. While the Law Commissions do not recommend enforceable surrogacy agreements, their recommendations on parental legal status will effectively enforce surrogacy arrangements, in all but the most exceptional of cases. This is because their recommendations lend themselves to arguments about more firmly grounding parental legal status on initial reproductive intent in the context of surrogacy, rather than bio-genetic or relationship connections.[footnoteRef:61] Yet all these connections may be important in how people ground relatedness and identity, and social justice may necessitate legal reform that makes them all legible, even as they may not be straightforwardly equivalent to one another. A family law that can ‘see’ the collaboration and relatedness involved in surrogacy may also potentially lead to more robust determinations of child welfare, where all those involved can substantively focus on the child’s care and upbringing, rather than being forced into an adversarial legal joust for status and recognition.  [59:  Full Report, above n 8, paras 4.129–4.134. ]  [60:  I offer just two examples here. First, the removal of legal aid in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 for nearly all private family disputes. Second, the shift in family law of pre-nuptial agreements being against public policy to the Supreme Court in Radmacher v Granatino [2010] UKSC 42, [2011] 1 AC 534 giving effect to a pre-nuptial agreement as far as possible, on the basis of the importance of respecting the parties’ autonomy. This autonomy reasoning was also prominent in the Law Commission report on Matrimonial Property, Needs and Agreements, Law Com No 343 (HMSO, 2014).]  [61:  For such an argument, see K Horsey, ‘Challenging presumptions: legal parenthood and surrogacy arrangements’ [2010] CFLQ 449 and Jackson, above n 29.] 

I leave many questions unanswered in this thought experiment paper, not least the detail of what ‘status’ other than traditional legal parenthood at birth could be, whether it would be temporary or permanent, whether it would have parental responsibility attached to it or not etc. I also accept that moving away from a unitary and exclusive model of legal parenthood in the context of surrogacy would not adequately respond to the range of social justice concerns that we might have in relation to surrogacy. However, the proposal, by arguing for a move away beyond the current unitary model of rule-based legal parenthood in a context where it doesn’t make sense, offers an irritant to the seemingly intractable critique that family law regulates families through the families ‘we live by’ rather than those ‘we live with’.[footnoteRef:62] It does this by creating space for concepts other than nuclear family form ideology to embed.  [62:  Diduck, above n 1.] 

